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Supreme Court and is the quickest* in reporting them. 


* (Eight Supreme Court Judgments, delivered in February 
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Essential Commodities Act, 1955 (10 of 1955) 
` —AÀAct enforced in State of Sikkim on 7-1-1976 
—-Gaz, : e 7-1-1976, Pt. II-S. 3 (ii), 
Ext, P. 5 
Tobacco i Act, 1975 (4 of 1975), S. 1 (3) 
—Except Ch. IH and Section 3, all provisions 
of the Act brought into foree on 1-1-1976 — 
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Tokyo Convention Act, 1975 (20 of 1975), 
(3)-—Act enforced on 1-1-1976—Gaz. of pie 
27-12-1975, Pt. ILS. 3 (ii), P. 4428. 


United Nations (Privileges and Immunities) Act 
(46 of 1947)—-Act enforced in Sikkim on 
12-1-1976—Gaz. of India; 


12-1-1976, Pt. II- 
G f India; 27-12-1975, Pt. II-S. 3 (ii), 
ae ee S. 3 G), Ext, P. 55. 
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j NOMINAL TABLE 
Alagappa Cotton Mills v. Indo Burmah Taane Gian Chand v. Union of India Delhi 88 
Corpn. Mad 79 Gordhanbhai Kahandas v. Anand Municipality 
Ali T. V. v. State Ker 42 Guj 38 
Andhra Cement Company Ltd. v. Govt, of Gur Dayal Prasad v. L. Raghunath Prasad 
Andhra Pradesh Andh Pra 84 : All 141 
‘Anjeneyulu K. v. Govt. of Andh, Pra. Gur Pratap Singh Bedi v. State of porah a 
Andh Pra 109 
Appa Rao K. v. P. Balasubramania Gramani Guru Nanak University v. Dr. (Mrs.) Iqbal Kaur 
Mad 70 Sandhu Punj 69 (FB) 
Arjandas Jhamatmal Sadarangani v. Smt. Fatima Guru Prasad Sarma Dr. v. State of Assam —See 
Bi Kant SC 487, 


Arya Vyasa Sabha v. Commr. of Hindu Chari- 
table and Religious Institutions and Endow- 


ments SC 475 
Badri v. State of Rajasthan SC 560 
Bandopadhyaya D. N. v. Union of India 

Raj 83 
ey Ummini v. Ramankutty Ker 34 


Bhati J. S. v. Council of Institute of Chartered 
Accountants of India Raj 86 
Bhupendra Ratilal Thakkar v. Commr. of In- 
come-tax, Gujarat I SC 636 
Bir Chandra Barman r Anil Sarkar SC 603 
Black Sea Steamship U. L. Lastochkina Odessa, 
U.S.S.R. v. Union of India Andh Pra 103 


Champalal v. Ramchander Raj 75 
Chand Kaur v. Nalini Roy Choudhury Cal 97 


Chandravalli Bai v. Sha Poonamchand Hittalal 


Mad 
Chogmal Bhandari v. Dy. Commercial Tax Ot- 
cer SC 656 


Commr. for Hindu Religious and Charitable En- 
dowments v. Maligai and Shop Varthagar San- 
gam Mad 

Commr. of I.-T., Punjab v. Panipat Woollen and 
General Mills Co. Ltd., Chandigarh SC 640 


Dasappa M. K. v. G. Ramachandra Kant 53 
Dat Pethe v. District Collector, Ernakulam 

Ker 87 

Devinder Singh v. State Him Pra 19 

Dharmendra Nath v. Jagdish Prakash All 107 

Dinkar Prabhakar v. S. L. Agrawal 

Madh Pra 40 

District Controller of Stores, N. Rly. v. Asst. 

Commercial Taxation Officer SC 489 

Doraiswamy Gounder v. Paravammal Mad 66 


Dundappa Laxmappa v. Mallappa Bhimppa 
Bolanatti Kant 39 
Electricity Board, U. P. State v. Sheo Nath 
Sin AlL 118 
Ganesh Das Ram Gopal M/s. v. Munsift, 
South Lucknow All Lil 
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Hazarilal v. eae eee Alwar Raj 91 
Hemant Singhji H H. Maharaja Rana v. C. I T. 
Rajasthan SC 662 
Himprastha Financiers Private Ltd. v. Union of 
India Him Pra 29 
Hind Overseas Private Ltd. v. Raghunath Prasad 
SC 565 


Hirendra Nath v. Life Insurance Corpn. of 
India Cal 88 
Ilango v. T. S. Gopalkrishnan Mad 75 
Income-tax Officer Shillong v. N. Takin Roy 
Rymbai SC 670 


Inder Nath Bassi v. Sub-Divisional Magistrate, 
(Executive Magistrate First Class) Nawanshahr 


Punj 90 
Indian Cable Co. Ltd. v. Union of India 
Pat 76 
Iramma v., Chandamma Kant 62 
Jaisingh v. Ganpatbapu Bom 75 
Janba Daulatrac v. Rajeshkumar Ramjiwan 
Bom 70 
Janki Sugar Mills Co. Ltd. v. Union of India 
All 99 
Jasbhai Motibhai v. Roshan Kumar, Haji Bashir 
Ahmed SC 578 
Jayaseelan K, G. v. State Kant 60 


Kamal Kant v. Smt. Prakash Devi 

Keshao Govind v. State of Maharashtra 
Bom 78 

Keshvayya E. v. R. Narasimha Prabhu Kant 4] 


Khan Mohammad Halim Dr. v. Commrs. of 
Hazaribagh Municipality Pat 88 


Koksingh v. Deokabai SC 634 

Koti Srinivasachar v. Land Tribunal, Harapana- 
ally Kant 33 

Krishnappa Naidu V, v. Union of India 


Raj 79 


Mad 
Krushna Chandra v, Commr. of Endowments 


re l Orissa 52 
Lajar Masih v. State of U. P, SC 653 
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Lakshmana Reddy R. S. v. State Kant 36 
Laxman Chandrabhan v. Maharashtra Revenue 

Tribunal, Nagpur Bom 87 
Madappa v. State Kant 51 


Madras Rubber Factory Ltd. y. Union of. India 


Mahommed Ibrahim v. , Syed Muhammad, Abbu- 
bakker `” l ‘Ma d 84 


Maina v. Niranjan Singh e ', Raj 71 
Manchharam Sobhraj v. J amnadas Muleband 


‘Mandam Abdul Sattar Saheb v. H. Abdal 
+ Hakeem Andh ‘Pra 85 
Mangat Ram Lalwani Dr.iv. Collector, Jabalpur 

Madh Pra <4 
Mani J. Meenattor v. Popular Bank Ltd. 


Ker &5 
Manick Lal Seal v. K. P. Chowdhury 


Cal 115 
Manoharlal v. M. P. Electricity Board 

Madh Pra 38 

Manthena Ramanamma v. Special Tahsildar 
Andh Pra 81 

Maulavi Abdur Rub Firoze Ahmed and Co. ¥ 
Jay Krishna Arora sc “75 
‘Mohanlal v. Dayaldas and Co. Raj 68 
Mohmed Inayatullah v. State of Mabe 


Mulakhraj v. S. T-A. Authority 


of T Madh s 45 
Municipal Corporation of Delhi v. Laxmi Naram 
Tandon . + $C 621 
Nanjundappa k v. State Kant 40 
Narasimhiah v. 


H AS, 
Narayana Gowda D. v. I. N. Krishna 


Neelakantan Sreedharan v. Subba Bhakthan 
Narayana Bhakthan Ker 47 


Paily Paily . Revenue Divisional Officer, Mu- 
- vattup Ker 44 


Panna Lal v v. Magadh University. . - Pat 8 
Pannalal v. “State ` Ma edb Pra 
Pokuru Vardarajam v. ' State Andh Pra 

Prem Bai v. State . Madh Pra 35 


Premchand Nathmal v. Kisanlal Baruna. 


om 
Purusattam Das v. bis Land Acquisition Collec- 

tor Cal 8&8 
Ram Bachan v. National Saving Eresuno oe 


Ram Dulare v. Smt. Batul Bibi 
Ramjeewan v. Chand Mohammed 
Ram Narain v. M/s. Ambassador Industries New 
Delhi Delhi 87 
Ram Niranjan Prasad v. Chhedilal Pat 90 


Ram Pragas Singh v. Gajendra Prasad Singh 


Pat s 
Prasad v. Bishwanath Prasad Pat 
aa Singh v. Gandhar Agricultural Co-operative 


Service Society Punj 94 (FB) 


d v. Askar Nawaz Jung 
Ratanchand Hirachand v. a as 
SC 588 


Abmedabad 


Ratan Lal v. Vardesh Chander 


Rehana Rahimbhai Kasambhai „V. 
Municipal Transport Service 
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Rita Arora Mrs. v. Salig Ram Him. Pra 24 
Sant Lal “a State Punj 67 
Sant Ram Union of India Delhi 90 

_ Santimoy Dey y. Suriya., Properties Private Ltd. 
Cal 81 

Sarabai Dorabai V. Raman Pillai Kumaran Nair 
Ker 43 


Satyabrata Dutta Dr.. v. State of Assam SG 487 
Sha Poosafi Mangilal vy. 7, Govt. of 
India, Ministry of Commerce Mad 82 


Sham Rattan v. State of Haryana Punj 93 (FB 
Shamu Balu v. State of Maharashtra i sc ee 


Shanti Pada v. Union of India Pat 74 
Shyama Pada v. Saha Choudhury and Co. 
Cal 


Simhachala v. Bhagirathi Andh Fra BS 
Srinivasa Kandasari Sugars M/s. v. Govt. of 

Andhra Pradesh Andh Pra 93 
State of Karnataka v. K. M. Krishniah SC 665 
State of Kerala v. N. M. ‘Thomas SC 490 


State of Madhva Pradesh v. Firm Cappulal ete. 

SC 688 

State of Madhya Pradesh v. Kanhaiyalal —- See 
SC 683 . 

State of Madhya Pradesh v. Phool Chand — See 


SC 633 
State of Madras v. A. M. Nanjan SC 651 


State of Mysore v. C. N. Vijendra Rao 


SC 4T7 
State of Punjab v. Iqbal Singh SC' 667 
State of U. P. v. Smt. Ram Sri All 121 


Sumitra ‘Debi v. Calcutta Dyeing and Bleaching 
Works Cal 99 
Sundaresan M. v: A. Muthuvelavendan _ 


Suraj Bhan v. Om Prakash 
Suraibhan Kailash Chand M/s, v. Hari Shanker 


Delhi 70 
Suresh Chandra v. Gosaidas Cal 87 
Suresh Chandra v. State Cal 110 


Swarnathachi y. Special Tahsildar, Land Acqui- 


sition, Pattukkottai -Med 83 
Tarni Prasad v. Lachuman ‘Pat 69 
Teeja Devi v. Noratmal Raj 95 
Tejpal v. Mst. Purnima Bai ‘Orissa 62 
Tilak Raj v. Mst, Lalli Bai Raj 82 
Tripathi V. D. v. Vijai ‘Shanker All 97 
Umeshwar Prasad v. State Pat 65 
Union: of India v. Bhagwan Dass Delhi 96 


Union -6£ India v. Coromandel Feritilizers Ltd. 
SC 606 

Union of India v. K. H. Rao SC 626 

Union of India v. National Investment eo. Ltd, 7 


Union of India v. Tata Iron and Steel ‘Co. Ltd., 
i SC 599 


Jamshedpur ` 
Vinod Sagar v. Union of India Delhi 76 
W. F. Ducat and Co. Pvt. Ltd. y. Hiralal Pan- 
nalal Cal 326 


Wasudeo Madhaorao v. State Bom 94 
Workmen of National and Grindlays Bank Irta. 
y. National and Grindlays Bank Ltd. M 
Zile Singh, Panch v. Dy: Commr., Sonepat | 
_— ; Panj 91 
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Administration of Evacuee’ Property Act (31 of 
- I950) ' 


2s 12, — Lease by Muslim owner — Owner 
migrating to Pakistan .-— ‘Subsequently property 


acquired by Custodian and: original lease confirm- 
ed by him — Lease held did not cease to exist 


when: property was acquired by Custodian 
Delhi 90 E 
Andhra Pradesh ‘Buildings (Lease, Rent and 
Eviction) Control Act (15 of 1960) ; 
See undex-Houses and Rents ` 
Andhra Pradesh Food Grains Dealers’ Licencing 
Order (1964) l ; 
——C] 3 — See Andhra Pradesh Rice: (Pro- 
curement Levy and Restriction on Sale) Order 


GS Andh Pra 109 
——Cl, 3-A — See A. P. Rice (Procurement, 
Levy and Restriction on Sale} Order 1967 


Andh Pra 109 
Andhra Pradesh General Sales Tax Act (6 of 
1957) 

See under Sales Tax. : l 
Andhra Pradesh Rice Procurement (Levy) and 
| Restriction om Sale Order 1967 
——§- ] — A. P. Food Grains Dealers’ Licencing 
Order (1964), Cis 8, 3 (1}, 3 @) (a), 3 (2) (b), 
3-A — Licencee under, purchasing paddy, and 
handpounding it —- No contribution made to- 
wards: “procurement levy -— Detention of 
dealer under MISA — Validity 


Arbitration. Act (10: of 1940) 

—~S§. 2. (a) — Arbitration agreement — No ac- 

—- No jurisdiction to 
Mad 79 A 


Andh Pra 109 


ceptance. by other party 
arbitrator 
——§, 34 — Stay of suit — Power is discre- 
tionary which must be exercised judicially — 
Conditions: necessary for grant of stay 

Cal 126 


Assanr Public Service Commission (Limitation. of 
_ Functions) Regulations (1951) 


—~Regns, 3 (e), 3 (È and 4 (d) — Recruit- 
ment through Assam Public Service Commission 
-— Fixatiom of inter se seniority — No statutory 
rules —- Instructions of State Government would 
hold feld — No question of applying Art. 16 
o£ the Constitution SC 487 
-——Regn. 4 (d) — Recruitment through Assam 
Public Service Commission — Fixation of inter 
se seniority —- No statutory rules —— Instructions 
of State Government would hold field — No 
question of applying Art. 16 of the Constitution 
— See Ibid, Regns. 3 (e), 3 (BH SC 487 
Bengal Finance (Sales-tax} Act (6 of 1945) 
~ See under Sales Tax. 
Bengal Sales Tax Rules (1941) 

See under Sales Tax. 

Bihar Buildings (Lease, Rent 

Control Act (3 of 1947) 

See under Houses and Rents. 
Bihar Panchayat Samitis and Zilla Parishads Ac 

(6 of 1962). l 
_ See under Panchayats, A 
Bombay Cinema Rules (1954) 

R. 6 — See Constitution of India, Art. 226 
SC 578 


Bombay Rents, Hotel and Lodging House Rate: 
. Control Act (57 of 1947) 
See under Houses and Rents. 
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Bombay Tenancy and “Agricultural Lands (Vidar- 
bha Region) Act (99 of 1958) - 
See under Tenancy Laws. 

Bombay Town Planning Act (27 of 1955) 
See under Municipalities. 


(Calcutta) Civil Rules and Orders 


R. 14 (2) — See Houses and Rents — 
W. B. Premises Tenancy Act (1956), S. 17-D 


A Cal 97 
Calcutta High Court (Original Side) Rules 
See under High Court Rules and Orders. 
Central Excise Rules | 
~——k. 8 (1) — Notification No. 80/60. D/- 
1-3-1960 -— Exemption under aaa ee are 
paid pig tron — Applicability — Duty paid-pig 
iron mixed with non-duty paid pig iron — Ex- 
emption held applied to former — See Centra! 
Excises and Salt Act (1944), S. 3 SC 599 


Central Excises and Salt Act (1 of 1944) 

~S. 3 — Central Excise Rules, R. 8 (1) — 
Notification No. 30/60, .D/- 1-8-1960 — Ex 
emption under, granted to duty-paid pig iron 
— Applicability — Duty-paid pig iron mixed 
with non-duty-paid pig iron — Exemption held 
applied to former SC 599 


C. P. and Berar Letting of 
Control Order, 1949 Sherry Seren 


See under Houses and Rents. 
C. P. and Berar Motor Vehicles Rules (1940) 


——R. 73 (c) — Powers of appell i 
3 (c pellate authority 
— Applications for permit rejected on wrong 
view about effect of scheme asto relevant: route 
— Remand in appeal not invalid 
Madh Pra 45 


Chartered Accountants Act (38 of 1949} 
——S. 21 (6) (b) — See Ibid, S. 22 


——S, 29 r/w Sch. I, Cl. (8) and S. 21 (6) (b) 
Expression “in communication with” in 
Cl. (8) — Interpretation —- Breach committed 
being of technical nature, punishment of removal 
of name for one month set aside and member 
reprimanded Raj 86 


—Sch. I, Cl. (8) — See Ibid, S. 22 


Civil Procedure Code (5 of 1908) ae 


S. 11 — Res Judicata — Applicability t 
execution proceedings sea pri 
petition not decided on ‘merits — Subsequent 
execution proceeding is not barred by res judi- 
eae ee Pat 69 A 
S, an 0 an O. VIO, Rr. 11 and 13 
— Plaint bad for non-compliance of S. 80 not 
rejected — Suit tried on merits and dismissed 
for the non-compliance — Fresh suit not barred 
by res judicata , Pat 74 
——S. 20 — See Contract Act (1872), S. 28 
bs — h Pra 108 
——S, —~ £e Housesand Rents — U. P 
(Temporary) Control of Rent and iction Act 
(1947); S. 7-B (11) = SD 
a a —See ..--.- °°: 
ouses and Rents — U. P, (Tem 
. ,, Control of Rent and Eviction ne T1043) 
All 111 B., D 
All 111 E 








Raj 86 
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(2) Interpretation of Statutes 
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Civil P. C. (contd.) 
S. 47 — See also Co-operative Societies — 
Punjab Co-operative Societies Act (1961), S. 68 
Punj 94 A (FB) 
-3 47 — Questions to be determined by 
Courts executing decree —- Question with regard 
to jurisdiction of the Court which passed the 
decree — Whether can be determined 
Kant 56 A 
—-—-§. 66 — Scope, object and applicability 
Mad 84 A 


-——-§, 80 — See Ibid, S. 11 Pat 74 
~S, 96 — See also Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms Act 
(1951), S. 4 All 121 A 
~N, 96 — Appealable interest — What is 
All 121 C 
—-——-§. 100 — Second appeal —- Evidence not 
properly appreciated by lower appellate Court 
—~ Case remanded Ker 34 A 
——§. 115 — See also Constitution of India, 





Art. 226 Delhi 83 A 
~S, 115 — Suit for eviction of tenant on 
ground of default in payment of two months 
rent during continuance of lease — Application 


by landlord under S. LIA of Bihar Act 3 of 
1947 ~~ Refusal to entertain on erroneous view 
of law — Failure to exercise jurisdiction — 
Order set aside in revision —- See Houses and 
Rents —— Bihar Buildings (Lease, Rent and Evic- 
tion Control) Act (8 of 1947), S. 11 Pat 90 

15 — Failure to exercise jurisdiction on 
an erroneous view of law — Executing Court 
dismissing claim under O. 21, R. 58 (Pat) as 
not maintainable simply on ground that it was 








made after sale of property — High Court 
would set aside order in revision Pat 88 B 

151 — See also Constitution of India, 
Art. 226 Him Pra 19 


———§. 15] — Remarks in judgment — Expung- 
ing of —- Adverse remark about stranger to pro- 
ceedings without opportunity to be heard — 
Objectionable passage to be expunged 
. Punj 69 E (FB) 
—---§, 153 — Amendment of appeal — Appeal 
against dead person filed by mistake — Amend- 
ment aliowed Raj 65 
——QO, 1, R. 10 — Benami transaction — Be- 
namidar when represents the real owner 
Pat 69 B 
——-©. 1, R. 10 (2) — Suit by co-owner — 
Application by other co-owners in appeal filed 
by co-owner — Application allowed Kant 62 
~, 5, R. 2 and O. 9, R. 18 — Summons 
— Validity of — Summons by post-card stating 
number of suit and date fixed but not allega- 
tions in the plaint and not in prescribed form 
— Copy of plaint not served — Summons held 
invalid — Ex parte decree set aside ore 
a 


——O. 5, R. 17 — Retum of Service — Failure 
of process-server to mention addresses of two 


persons in his report —- Contradiction about 
date of service — Summons, held not duly 
served Raj 82 
——Q. 6, R. 14 — See Houses and Rents — 


W. B. Premises Tenancy Act (1956), S. 1ZD 
a 
——O. 6, R. 17 — See also Ibid, O. 39, R. 2 


Kant 39 
—-O. 6, R. 17 — Suit for specific perform- 
ance of contract — Amendment of plaint stat- 


ing that plaintiff was always ready and willing 





Civil P. C. (contd.) 
to perform his part of the contract, held, in the 
circumstances of the case, could not be allowed 
Cal 115 H 
O, 6, R. 17 — Hearing not yet commenced 
-~ Prayer for amendment of plaint cannot be 
rejected on ground that it has been made at a 
late stage ` Pat 76 A 


~~), 6, R. 17 — Amendment of plaint — 
Whether new case made Pat 76 B 
O. 6, R. 17 — Election petition — Amend- 
ment — Addition of fresh ground of disqualifi- 
cation under S. 6 (5) (i) after expiry of period 
of limitation —- Permissibility —- See Panchayats 
-= Punjab Gram Panchayat Act (1953), S. 13-B 








Punj 90 
——O, 7, R. 11 — See Ibid, S. 11 Pat 74 
O, 7, R. 18 — See Ibid, S. 11 Pat 74 





O. 8, R. 2 — Eviction suit —- Plea in de- 
fence — Counter-claim against plaintiff by de- 
fendant for specific performance of contract to 
execute lease — Not available Cal 115 C 
——Q, 8, R. 5 — See also Ibid, O. 8, R. 10 
Delhi 96 
O. 8, R. 5, O. 12, R. 1 — Handnote — 
Execution — Admission —- Burden of proof — 
Statement that signature was appended on blank 
paper does not amount to admission of execution 
of handnote — AIR 1930 Pat 598 held implied- 
ly overruled by AIR 1981 Pat 219 and AIR 
1931 Pat 266 Pat 92 
O. 8, R. 10 — Scope — Defendant desir- 
ing to file written statement: on his own accord 
but failing to file it within time’ allowed by 
court-——-Turisdiction of court to pronounce judg- 
ment without recording evidence. AIR 1936 
Bom 285 and AIR 1964 J. and K. 58, Dissented 
from Delhi 96 
——-Q. 9, R. 13 — Ex parte decree — Grounds 
for setting aside — Invalidity of summons — 
See Ibid, O. 5, R. 2. Cal 87 
12, R. 1 — Handnote —— Execution — 
Admission — Signature on blank paper — Whe- 
ther admission of execution of handnote — AIR 
1980 Pat 598 held impliedly overruled — See 
Ibid, O. 8, R. 5 Pat 92 
O, 14, R. 1 — Evidence Act (1872), S. 101 





aapki ee 


and S. 102 —- Burden of proof and onus of 
proof — Distinction Delhi 70 A 
u R. 1 and R. 8 — Evidence Act 


(1872), S. 101 and S. 102 —— Legal burden of 
proof — Determination as to on whom burden 
rests —— Principle indicated Delhi 70 B 
O, 14, R. 1 — Evidence Act (1872), S. 101 
and §. 102 — Suit by A to evict B from suit 
land on ground that B was licensee — A rely- 
ing on letter written in Urdu and signed by B 
in Mundi — B illiterate —. Burden is on A to 
prove that B was licensee and document was 
properly explained to B Delhi 70 C 
0O, 14, R. 3 — See Ibid, O. 14, R. 1 
i Delhi 70 B 
-O. 20, R. 14 — Right of pre-emption — 
Nature and scope of —~ Form of decree 
š Raj 95 C 
O. 21, R. 16 — Notice to judgment-debtor 
before execution of decree —- Not necessary if 
there is no assignment of decree Kant 56 C 
O. 21, R. 58 (Pat) — Scope of inquiry 
under Patna R. 58 is wider than under Central 
Rule — Claim to property which is subject- 
matter of execution proceeding preferred after 
sale —- Not barred Pat 88 A 
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Civil P. C. (contd.} 
21, R. 94 ~- Certificates of sale — 
Construction — Evidentiary value Raj 91 D 


O. 22, Rr. 4 and 11 — Appellants gross 
failure to bring on record legal representatives 
of a deceased respondent — Appeal held abated 
against that respondent Andh Pra 112 A 


—O, 22, Rr. 4 and 11 — Suit for partition 
between co-owners — Alienee from one of the 
co-owners also impleaded — Death of alienee 
pending appeal — Application for substitution 
of his heirs not filed within time — Appeal 
held did not abate Pat 94 
——O, 22, R. 11 — See Ibid, O. 22, R. 4 

Andh Pra 112 A; 

Pat 94 

©. 23, R. 3 — Compromise decree for par- 
tition of joint family property — Previous agree- 
ments by some of the coparceners to sell their 
shares — Compromise if can be said to be col- 
lusive — Parties in partition suit having know- 
ledge of agreements — Effect Mad 70 C 

—QO. 26, R. 10 (2) — Commissioners report 
part of evidence in the case —- Commissioner 
need not be examined as a witness for proving 
the Report All 121 G 


O. 80, R. 10. — Suit against person carry- 
ing on business in name other than his own — 




















Scope Kant 64 
——O. 33, R. 1, Explanation -— Expression 
“not possessed of sufficient means” — Meaning 
of Andh Pra 85 B 
~—Q, 33, R. 9 — Dispaupering — Pauper 


plaintiff dying during pendency of suit —- Legal 
representatives impleaded —- Grounds on which 
they can be dispaupered Andh Pra 85 A 
——O, 39, R.1 and R. 2 — Patents Act (1979), 
S. 2 (j) and S. 64 (1) — Suit for infringement 
of Patent pertaining to air cooler —- Defendant 
disputing validity of Patent — Interim injunc- 
tion to restrain defendant from manufacturing 
and selling his coolers held should not be grant- 
ed Delhi 87 A 

—O, 39, R. 1 — Imminent danger — Word 
“imminent” not to be literally understood — 
Matters to be considered while granting injunc- 





tion Kant 53 
——-Q, 39, R. 2 — See also Ibid, O. 39, R, 1 

Delhi 87 A 
~~-—O, 89, R. 2 — Temporary injunction — 
Grant of All 97 A 


~~——O. 39, R. 2 — Temporary injunction — 
Grant of — Irreparable injury —- What is not 
All 97 B 


-——O, 89, R. 2 and O. 6, R. 17 — A in joint 
possession of Jand with B and C members of 
his family —- Suit by A against B and C for 
injunction to restrain them from interfering with 
his right to be in possession — Injunction refus- 
ed — Amendment of plaint converting injunc- 
tion suit into partition suit held could be allow- 
ed — It did not affect rights of defendant 

Kant 39 
——Q. 41, R. 1 — New plea — Suit for speci- 
fic performance of contract — Absence of state- 
ment in plaint, of plaintiff’s readiness and will- 
ingness to do his part of contract —- Being a 
question of law such plea can be urged even in 
second appea Cal 115 F 
——QO. 41, R. 22 — Cross-objections -— For 
Court-fee deficit appeal unnumbered -~— But 


Civil P. C. (contd.) 
cross-objections filed — If and when maintain- 
able Andh Pra 81 


——O. 41, R. 27 — Production of documents 
in appellate Court — Without proof and with- 
out giving opportunity to opposite party. to con- 
test their admissibility or to adduce evidence in 
rebuttal, they cannot be acted upon 
Raj 91 C 
— —~O. 41, R. 33 — Power of appellate Court 
to grant relief in favour of respondent 
SC 634 


Companies Act (1 of 1956) 

—S. 433 (Ff) — Winding up petition under — 
Principles applicable in the case of dissolution 
of partnership — Applicability in the case ot 
Company’ — Extent — Duty of company court 
— (1970) 1 Com LJ 218 (Cal), Reversed 

SC 565 A 


Compulsory Retirement 


Power has to be exercised for furtherance 
of public interest SC 632 


Constitution of India 


Art, 12 — “Other authorities” — Statutory 
Corporations are mot department or agents of 
Government Ker 37 B 


Arts, 13 and 226 -—- ‘Law’ — Life Insur- 
ance Corporation (Staff) Regulations (1960) are 
Law — Writ lies against Life Insurance Cor- 
poration to remedy a breach of such Regulations 

Cal 88 B 
——-Art. 14—.State Financial Corporations Act 
S. 29 is not ultra vires of Art. 14 — See also 
(1) State Financial Corporations Act (1951), 
S. 29 Andh Pra 98 A 
(2) Tenancy Laws — Maharashtra Agricultu- 
ral Lands (Ceiling on Holdings) Act 
(1961), S. 8 Bom 94 D 
——Art. 14 — Income-tax Act (1961), S. 10 
(26) (a) — Classification made under sub-cl. (a) 
is not ultra vires 14 of Constitution — 
(Full Bench judgment of Assam H. Court re- 
versed} —- See Income-tax Act (1961), S. 10 
(26) (a) SC 670 B 
——Art. 14 — Equality — Taxation Laws — 
Immunity from equality clause in Art. 14 
SC 370 C 
Arts, 14, 19, 831 — Ss. 182 and 182-A of 
Income-tax Act and Rr. 112 and 112-A of In- 
come-tax Rules are not violative of Arts. 14, 
19 and 31 (In view of decision in AIR\1974 


- 




















SC 348, Point conceded) SC 686 A 
— Art. 14 -—~ Income-tax Rules (1962), 
Rr. 112-B and 112-C — Rules providing for 


release of articles seized and that of the remain- 
ing assets are beneficial legislation — There can 

e no satisfactory reason for challenging their 
validity with reference to Art. 14 SC 686 B 


“Art, 14 -—- Punjab State Aid to Industries 
Act (5 of 1935), S. 35 — Vesting discretionary 
power in the executive — S. 35 not repugnant 





to Art. 14 on ground of discretion. AIR 1967 
SC 1581 held no longer good law in view of 
AIR 1975 SC 648 Punj 93 (FB) 


——-Art. 16 — See also Assam Public Service 
Commission (Limitation of Functions) Regula- 
tions (1951), Regns. 3 (e), 3 (£) SC 487 

—Arts. 16, 46, 885 — Kerala State and 
Subordinate Services Rules (1958), R. 13-AA (in- 
troduced on 18-1-1972) and Orders dated 19-1- 
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Constitution of India (contd.) ; 
1972. and 11-1-74 — Validity — Are valid — 
ILR (1974) 1 Kerala 549, Reversed SC 490 
——Art. 19 — See Ibid, Art. 14 SC 636 A 
——Art. 19 (1) ( — See Tenancy Laws 
Maharashtra Agricultural Lands (Ceiling on 
Holdings) Act (1961), S. 8 Bom 94 D 
Arts, 19 (1) (b), 31 (1) — Pension — Right 
of government servant to — Is property under 
Arts, 31 (1) and 19 (1) (b) SC 667 A 
Art. 25 — See Tenancy Laws ~~ Maha- 
rashtra Agricultural Lands (Ceiling on Holdings) 
Act (1961), S. 8 Bom 94 : 
Art. 26 — See Constitution of India, Art- 
cle 226 SC 475 
——Art. 30 — Word “establish” —— Meaning 

— It means to “bring into existence” 
Pat 82 B 


Art. 30 (1) — Institution run by minority 
community — R. P. Mahila Vidyalaya Patna is 
not one which can claim protection of Art. 80 

Pat 82 A 
——Árt, 31 — See Ibid, Art 14 SC 636 A 
Art. 31 (1) — Pension — Right of Govern- 














` 











ment servant to — Is ‘property’ — See Consti- 
tution of India, Art. 19 (1) ® SC 667 A 
Art. 31-B — See Tenancy Laws — Maha- 


rashtra Agricultural Lands (Ceiling on Holdings) 
Act (1961), S. 8 Bom 94 D 
Art. 46 — See Ibid, Art. 16 SC 490 

`. 183 — See also Sale of Goods Act 
(1930), S. 38 (2) SC 626 A 
‘__Art, 133 — Appeals on vertificate — High 
Court granting certificate of fitness restricting it 
to a single point — Power of Supreme Court 
to hear other submissions SC 588 A 
Art. 186 — See also Criminal P. C. 











S. 428 SC 648 A 
——Art. 186 — Appeal by special leave — 
Rights of respondent 477 B 


r 
——ÀArt. 141 — Obiter dicta of Sppreme Court 


— Binding effect Bom 94 G 
(1) Ibid, Art. 13 Cal 88 B 
(2) Tenancy Laws —- Karnataka Land Re- 

forms Act (1961), S. 48 (8) 
Kant 33 





Arts. 226 and 26 — 
particular institution is a 
is a question of fact — Cannot be determined 
in writ proceedings SC 475 
Art. 226 — Certiorari — Location of Cine- 
ma Theatre — Grane of No Objection Certifi- 
cate in“violation of the Rules — Right of rival 
in a trade to invoke certiorari jurisdiction. Bom- 
bay Cinema Rules (1954), Rule 6 C 578 
Art. 225 — Natural justice —- Cut in pen- 
sion — Requirement of opportunity to show 
cause — See Punjab Civil Service Rules (Fen- 
sion Rules), R. 6.4 SC 667 B 


——Art. 226 — Natural justice -— Principle 
applies to administrative proceedings also — 
Parliament can- however dispense with notice of 
hearing although prima facie required 


Question whether a 
religious denomination 











‘All 99 G 

Art. 226 — Finding of fact based on evi- 
dence — No interference AH LIL A 
Art. 226 — Writ proceeding — Order of 





the Rent Control Authority challenged — High 
Court can exercise all the powers of such Au- 
fhority under the concerned Act AH HHI © 

„Art. 226 — Delay — Petitioner challenging 
declaration under S: 6 of Land ‘Acquisition Act 





Constitution of India (contd.) ` ie: ERA 
issued-on 8-12-1971 ——~ Petition filed . im late 
1972 could not be said to be belated, when: 
petitioner was not served with the declaration - 
Cal 83 B 
Art. 226 — Challenge to declaration under 
S. 6 of Land Acquisition Act — Petitioner pre- 
ferring claim ~- That by itself cannot cure the 
defect, if the declaration is vague — Petition, 
held maintainable Cal 83 C 


-Art 226 —- Refund of Sales Tax — Delay 
— Assessments made under Rules which were 
declared ultra vires —~ Ordinarily, it is duty of 


State to refund tax paid —- Assessee’s demands 
for refund being rejected —- Refund granted 
Cal 110 D 





“Arts, 226 and 227 —- Alternative remedy 
— Petition under Arts. 226 and 227 challenging 
order of Land Acquisition Collector refusing to 
make reference —- Remedy under S. 115, Civil 
P. C. no bar — Petition could be treated as 
one under S. 115, Civil P. C. or relief could 
be given under Art. 227 Delhi 83 A 


———Art. 226 — New point — Obiection not 
raised before proper Authority — Whether can 
be permitted in writ petition Guf 33 B 


——-Art. 226 — Judgment of Single Judge chal- 
lenged in Letters Patent Appeal — Single Judge, 
if competent to entertain and hear stay applica- 
tion against its own orčer — Inherent power, if 
could be invoked Him Pra 19 


——~Art, 226 —- Natural justice — Madhya 
Pradesh Premedical Examination Rules (1970), 
R. 9 — Student prosecuting his studies in Til 
year of Medical College — Cancellation of his 
admission to M.B.B.S. course without issuing 
show cause notice to him — R. 9 not available 
Madh Pra 40 

“Art. 226 —— Principles of Natura] Justice — 
Violation of —— See Ded — Construction 
© Pat 79 

Art. 326 — Certiorari — Jurisdiction of 
High Court —— Finding about a document being 
forged if can be arrived at. (1975) I Serv LR 
874, Reversed. Punj 69 A (FB) 


~—Art, 226 — Probationer — Confirmation of 
-- Refusal to confirm on the ground that the 
work and conduct of the probationer were not of 
a satisfactory nature does not cast any stigma — 
No question of violation of rules of natural jus- 
tice would arise -~—- See Education — Guru 

Nanak University Amritsar Act (1969), S. 19 
-~ Punj 69 D (FB) 

Art 327 —- See also Ibid, Art. 226 

Delhi 88 A 
Art. 227 —- See Tenancy Laws — Maha- 
rashtra Agricultural Lands (Ceiling. où Holdings) 
Act (1961}, S. 10 Bom 78 A 
Art. 297 — See Tenancy Laws, — Maha- 
rashtra Agricultural Lands (Ceiling on Holdings) 
Act (1961), S. 16 (2) Eom 78 G 


-—Art. 246 — See Tenancy Laws — Maha- 
rashtra Agricultural Lands (Ceiling ‘on Holdings) 
Act (1961), S. 8 ; Bom 94 ÈE 

Art, 311 (2) — Cut in pension — Whether 
reduction in rank within. Art. 811 (2) — ke- 
quirement of opportunity to show cause — See 
Punjab Civil’ Services “Rules (Pension Rules), 
R. 6.4 " - $C 667 B 
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Constitution’ ,of India (contd) .. , :, e 
Art. 311 — Probationer —- Confirmation of 
— Refusal to confirm on the ground that the 
work and conduct of the probationer were not 
of a‘satisfactory nature does not cast any stigma 
nor the same can be characterised as penal — 
No question of violation of rules of natural 
justice would’ arise —- See Education — Guru 
Nanak University Amritsar Act (1969), S. 19 

=“ Punj 69 D (FB) 
——aArt. 385 — See Ibid, Art. 16 . SC 490 
-Art, 841 — Presidential Order declaring 
Suryabanshis in Jabalpur District as belonging 
to Scheduled. Caste —. Certificate granted by 
Tahsildar — Collector while countersigning can 
make enquiries to satisfy himself about its cor- 
rectness Madh Pra 4. 


Contract Act (9 of 1872} 
——S. 10 — Construction of contract — Rule 
SC G4! 








of 0 B 
——S. 17 — Fraud — False statement per se 
is not fraud Raj 79 


——S. 28 — See also Tenancy Laws — Kar- 
nataka Land Reforms Act (1961), S. 48 Ba 
t 


——S. 23 — Public policy — Situations de- 
manding, new heads of public policy should be 
evolved — Agreement to use influence with 
Ministers , to gain recognition to heirdom held 
vaid i Andh Pra 112 B 
——S. 23 — “Opposed to public policy” — 
Agreement to influence with Ministers of tbe 
Government Andh Pra 112 C 
S. 23 — Agreement opposed to public 
policy — Moneys actually advanced to defen- 
dant too could not be recovered — Case of a 
simple champertous agreement distinguished 





dh Pra 112 D 
——S. 28 — Disputes ‘arising in the course ot 
international trade and commerce —— Cause of 


action arising. in two countries —- Jurisdiction of 
Court in a particular country Andh Pra 103 
——S. 73 — See Ibid, S. 74, sea | 


C ‘626 B 

—S. 74 — Reasonable compensation —~ 
Agreement entitling vendor to forfeit advance 
money as his damages — Breach of contract by 
vendee — Gain accrued thereby to vendor ex- 
ceeding loss suffered by him —~ Vendor is not 
entitled to get any compensation Raj 68 


-S. 74, Exception and S. 78 — Breach of 
contract — Term of contract giving discretion 
to the Govt. to forfeit security deposit —~ For- 
feiture operating as a penalty in the circumstan- 
ces of the case —- But the Court cannot direct- 
‘ly relieve the party of the hardship on that 

SC 626 B 


score 








CO-OPERATIVE SOCIETIES 


—Punjab Co-operative Societies Act (25 of 1961) 
——S. 68 — jab Co-operative ` Societies 
Rules (1963), Rr. 58 and 55 —- Award of arbi- 
trator passed in contravention 
Notice of hearing not served on opposite party 
— Award is nullity and incapable of being exe- 
cuted as a decree of Civil Court — Such objec- 
tion can be raised în execution. Decision of 
single Judge in E. F. A. No. 98 of 1972, D/- 
27-3-1974, Bevexsed; AIR 1978 Punj 417, Over- 
ruled A (FB) 


Punj 


of R. 58S —. 


Co-operative Societies (contd.). I 

Punjab Co-operative Societies. Rules (1963) 
—R.:53 — Seé Co-operative Societies — Pun- 

jab Co-operative Societies Act (1961), S. 63 
. Punj 94 A (FB) 
———R. 55 — See Co-operative Societies — 
Punjab Co-operative Societies Act (1961), S. 63 
Punj 94 A (EB) 


COURT-FEES AND SUITS VALUATIONS 


——Suits Valuation Act (7 of 1887) '.. 
—-~—§, 1] — Pecuniary jurisdiction, objection as 





to —~ Principles to be applied — An objection 
with regard to the pecuniary jurisdiction must 
be raised at the earliest stage Pat 69 C 





Criminal Procedure. Code (5 of 1898) 


—---—-S. 162 — Statement made by witness to 
police —- Court not allowing cross-examination 





of witness by defence with reference to that 
statement —- Legality — See Evidence Act 
(1872), S. 145 560 A 

S. 367 —— Murder case — Evidence — 


Credibility of witness — Tests — See Evidence 
Act (1872), S. 3 SC 557 


Criminal Procedure Code (2 of 1974) 


S. 428 — Conviction before enforcement of 
new Code — Benefit of Section 428 is available 
SC 648 B 

9, 428 — Order reducing sentence, under 
Section 428, to that already undergone by ae- 
cused — Not sustainable — Inference by S. ‘C. 
in appeal by special leave SC 648 A 


Customs Act (52 of 1962) 


———§, 27 (1) — Application for refund of duty 
— Duty though chargeable on V. P. La'ex 
under item No. 39 charged under item 87 ot 
Tariff Act — Application for refund filed beyond 
statutory period of six months dismissed not on 
merits but on ground of limitation’ — Absence 
of any ruming account under which duty was 
being paid — Alleged protest in paying duty 
proved to be not pertaining to duty in respect 
of which refund claimed — Applications for 
refund, held, were rightly rejected SC 688 


DEBT LAWS 


oO Agriculturist? Debt Relief Act (11 of 

9, ll — Petition under — Ordinary rules 
of procedure will apply to disposal thereof — 
Hence Court can entertain and allow applica- 
tions for amendment of that petition and im- 
pleading of parties Ker 43 


~Maharashtra (Vidarbha Region) Agricultural 
Debtors Relief Act (22 of 1969) 
————Pre, Ss. 2, 8, 20 and 21—~Application for ad- 
justment of debt — Requirements — Applicant 
must satisfy definition of “debtor” and give 
copy of decree Bom 75 
mS, 2 — Application for adjustment of debt 
~~ Applicant must satisfy definition of “debtor” 
and give copy of decree — See Ibid, Pre. 
Bom 75 
-n 3 — Application for adjustment of debt 
= Applicant must satisfy definition of “debtor? 
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Debt Laws — Maharashtra (Vidarbha Region) 
- Agricultural Debtors Relief Act (contd.) 
and give copy of decree — See Ibid, Pre. 
Bom 75 
———§, 8 -—» Word ‘before’ in the expression 
‘before the Ist day of April 1970’ —- Meaning 
of —- Application filed on 1-4-1970, if within 
time Bom 82 
S. 20 — When attracted — See Ibid, Pre. 


Bom 75 
——-S, 21 — See Ibid, Pre. Bom 75 


. «Jamil Nadu Agriculturists Relief Act (4 of 
1938) 


———S, 3 (iii), Proviso (A) — Burden of proving 
that debtor is disqualified from claiming benefit 
under Act — Burden is on creditor Mad 73 


Deed 


---—Construction — Agreement between Presi- 
dent of India and person and latter appointed 
agent under National Savings Scheme — Termi- 
nation of agreement —- Person’s right to know 
grounds of termination of agreement Pat 79 


Execution ~—— Handnote -—- Signature on 
blank paper — AIR 1930 Pat 598, held implied- 
ly overruled — See Civil P. C. (1908), O. 8, 
R. 5 Pat 92 


Delhi Premises (Requisition and Eviction) Act 
(49 of 1947) 
See under Houses and Rents. 


Delhi Premises (Requisition and Eviction) Ordin- 
ance (12 of 1947) 
See under Houses and Rents. 
Delhi Premises (Requisition 
Rules (1947) 
See under Houses and Rents, 


Delhi Rent Control’ Act (59 of 1958) 
See under Houses and Rents. 


Displaced Persons (Compensation and Rehabili- 
tation) Act (44 of 1954) 
—-—S, 6 — Property not torang part of auc- 
tioned lot included in sale certificate issued to 
auction purchaser — Effect Him Pra 29 A 
=—Ss. 12, 14 (1) (c) and (d) and 20 (1-A) — 
Effect of — Purchaser of property in public 
auction held under S. 20 (1-A) — Suit by him 
for perpetual injunction —- Proof of property 
being evacuee property, if necessary — Certifi- 
cate of sale — Value of Raj 91 A 


—-—S, 14 (1) (c) and (d) — See Ibid, S. 12 
, Raj 91 A 
———S, 20 (1-A) — See Ibid, S. 12 


Raj 91 A 
———§s. 24 (4) and 33 — Secretary to State 
Government exercising powers of Central 
Government under Sections 24 (4) and 33 
— Revision filed under S. 24 (4) — No fresh 
notice to petitioner necessary when he chooses 


to act under S. 33 Him Pra 29 L 


S. 83 — See also Ibid, S. 24 (4) 

: Him Pra 29 D 
—---§,. 33 — Scope -—— Entries in sale certifi- 
cate — Correction of — Can be done under 
S, 33 — Filing. of suit not necessary 

Him Pra 29 B 

S. 83 — Word “Proceeding” — Construc- 
tion of — Most comprehensive meaning to be 
iyen — Includes anything that is done under 
e Act ‘whether it partakes.. of. a judicial 








and Eviction) 





‘Presumption ` under 


Displaced Persons (Compensation and Rehabilita- 
‘ kion) Act (contd.) . ; 
character or is of ministerial nature 

. Him Pra 29 C 
Displaced Persons (Compensation and Rehabili- 

tation) Rules (1955) 
R. 1 — Purpose behind the Rules 

Delhi 90 B 

-—R, 26 — Transfer of evacuee property — 
Rival claimants —- Enquiry by Managing Officer 
into eligibility of claimants -~~ Oral hearing to 














claimants not required Delhi 90 A 
— “Occupation” — Connotation ot 
Transfer of acquired evacuee property is dis- 
cretionary Delhi 90 C 
R. 90 (10) and (15) and App. XXII — 


See Displaced Persons (Compensation and Reha- 
bilitation) Act (1954), S. 6 Him Pra 29 A 


EDUCATION 
E~ Nanak University Amritsar Act (21 of 


———5, 19 — Statute framed under, Statute 31 
~~ Probationer —- Confirmation of —-Refusal to 
confirm on the ground that the work -and con- 
duct of the probationer were not of a satisfac- 
tory nature does not cast any stigma. (1975) 1 
Serv LR 874, Reversed Punj 69 D (FB) 
-—S. 19 — Statutes framed under, Statute 31 
(2) — Probationer — Confirmation of — Send- 
ing of work and conduct report of probationer 
to the appointing authority within prescribed 
time of 3 months before expiry of probation 
period -—- Compliance of. (1975) 1 Serv LR 
874, Reversed Punj 69 B (FB) 
—-—S. 19 — Statute framed under Statute 31 
(2) —- Interpretation of — Provisions of Sta- 
tute -31 (2) are directory and not mandatory in 
nature, (1975) 1 Serv LR 874, Reversed 


Punj 69 C (FB) 
«Madhya Pradesh Pre-Medical Examination 
Rules (1970) 


~—-—R, 9 — See Constitution of India, Art. 226 
Madh Pra 40 
~-U. P. Intermediate Education Act (1921) 
——§. 15 — See Civil P. C. sei i n 
All 97 


R. 2 
~U. P. Intermediate Education Regulations 
= Pa 29 — See Civil P. C. EO 39, 


l All 97 B 
———Regn. 89 —- See Civil P, C. (1908), O. 39, 
R. 2 All 97 B 








Electricity Rules (1956) 

R. 91 — Death caused by live broken elec- 
tric wire in street — Liability of Electricity 
Board for damages — Negligence — Burden ol 





proof Madh Pra 38 A 
Evidence Act ( of 1872) 

—-—§, 8 — Murder case — Evidence — Cre- 
dibility of witness — Tests SC 557 
———-S. 3 — Appreciation of evidence — Credi- 
bility of Witness — Gaon Sabha, one of the 
Plaintiffs in the suit —- Pradhan of the village 
deposing ignorance of such fact ~~ Evidence 
not relied on All 121 D 


——Ss, 18 and 43 — Judgment not inter partes 


—— Relevancy Raj 91 B 
—-—§, 21 — Admission by accused —— Proof of 
—  Evidential value of Raj 71 B 


——Ss, 27 and 114, Illus. (a) — Information 
—~- Limit and scope ‘of provable information — 
S. 114 (a). - Cr: ‘App. 


tore 
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aa f Aiea 4-8-1971 (Bom), Revers 
F ™ -> 0 3 = 
No, 1954 o i / a 5 83 


——-S. 27 — Expression “fact discovered” in- 
cludes not only the physical object produced but 
also the place from which it is produced and 
the knowledge of the accused as to ae asi 
——~S§. 35 — Holding of cattle fair at a place 
— Tahsildar’s report recording the fact —- Re- 
port not admissible under S. 35 — Tahsildar, 
if examined as a witness, the report may be 
admissible under some other provision of the 
Act i All 121 E 
——S, 43 — See Ibid, S. 18 Raj 91 B 
———S. 45 — Sending documents for examina- 
tion by experts — Permissibility | Mad 66 
—~—S. 50, Proviso — Applicability 

Ker 84 B 


-——-S. 63 — Taperecorder — Evidence of 
taperecording ‘to be accepted with caution — 
Independent ‘corroboration essential ee 


S — n be invoked 

——§. T3 When ca Orissa fA 5 
——S. 92 — Determination of rights and duties 
of partners by contract —— Mutual rights and 
liabilities —- S. 92, Evidence Act whether ap- 
plies — See Partnership Act (1932), cs ak 


eG: — See Civil P. C. (1908), O. 14, 
R. 1 ne ee Delhi 70 A, B, C 


———-Ss, 101-104 — Handnote -— Execution —~ 
Adak ion — Burden of proof — AIR 1930 Pat 
598, held impliedly overruled —~ See Civil 
P. C. (1808), O. 8 R. 5 Pe o A 
——S. 102 — See Civil P. C. (1908), O. 14, 
R. “i ii Delhi 70 A, B, 


——S. 114 — Ownership — Motor vehicle — 
Until transfer of ownership is entered in certi- 
ficate of registration, person in whose favour 
such certificate stands is presumed to be the 
owner i Raj 75 A 


——§. 114, Illus. (a) — Information — Limit 
and scope of provable information — Presump- 


: m See Ibid, S. 27 
tion under S. 114 (a) ee Ibi SC 483 A 


S. 114, Illus. (e) -— See Displaced Persons 
(Compensation a Rehabilitation) Act (1954), 
S; 12 





Raj 91 A 


= S. 115 — See also 


(1) Houses and Rents — Andhra Pradesh 
Buildings (ease an atO aes 
1 Act (1960), S. a) (i 
Control Act { ne oes 
j Pr tion Act (1966), S. 3 
(2) Rajasthan Pre-emp hah 95 
——S. 115 — Auction by Government of pro- 
perty in lots — Auction purchaser knowing that 
property X was not included in the lot —~ 
Government never represented that X was in- 
cluded — sar an Co to ne extent that it 
inc id — No estoppel arises 
included X voi D Ca 
——S, 134 — Murder case — Evidence ot 
single witness to prove charge — ao 


—S. 145 — Criminal P. C. (1898), S. 162 — 
Statement made by witness to police — Court 
not allowing cross-examination of witness by 
defence with reference to that statement — Le- 


-tion of the dee 


Evidence Act (contd.) l 
gality. Criminal Appeal No. 
D/- 11-11-1971 (Raj), Reversed 


Fatal Accidents Act (13 of 1885) 


5. l-A — See also Motor Vehicles Act 
), S. 110-B Him Pra 24 
——S. l-A and S, 2 — Limitation Act (1963), 
Ss. 6 and 7 — Hindu Minority and Guardian- 
ship Act (1956), S. 8 — “Persons jointly entitled 
to institute suit” in S, 7 — Connotation of — 
Suit for compensation under S. 1-A filed on 
behalf of minor and for benefit of widowed 
mother during continuance of minority but after 
limitation — S. 7 does not apply All 118 
S. I-A — ‘Loss’ includes loss of services 


SC 560 





(193 





of the deceased — Damages — Quantum : 
Madh Pra 88 B 
——5S. 2 — See Ibid, S. 1-A All 118 


Goa, Daman and Diu 
Act (22 of 1965) 


——S. 38 — See Revenue Recovery Act (1890), 
S. 8 Ker 37 A 


Guru 
l 


Industrial Development 


Nanak University Amritsar Act (21 of 


See under Education, 
HIGH COURT RULES AND ORDERS 


—Caleutla High Court (Original Side) Rules 


—Chap. 17, R. 10, Cl. (e) — Execution ap- 
plication — Irregularity in tabular statement — 
Held, irregularity did not render application in- 
vaiid in law Cal 122 A 
——Chap. 36, Rr. 10, 22, 28 —- Decree tor 
costs — None of penalties prescribed by Rr. 10, 
22 or 23 imposed —- Objection on ground of 
delay in having costs taxed, costs not open to 








other side Cal 122 B 
Chap. 36, R. 22 — See Ibid, Chap. 36, 
R. 10 Cal 122 B 


——Chap. 86, R. 23 — See Ibid, Chap. 36, 
R. 10 Cal 122 B 
—Orissa High Court Order (1948) 

—-Art, 4 — See Letters Patent (Orissa H. C.), 
CL 10 Orissa 52 C 
Hindu Law 

~—~Adoption — Burden of proof 


aa ee Se 


Orissa 52 A 
~——~Dayabhaga rule about husband’s sharing 
pious acts of widow — Mitakshara being silent 
on a point, Dayabhaga rule applies 


l All 185 G 
~——-Partition — See also Tenancy Laws —~ 
Maharashtra Agricultural Lands (Ceiling on 
Holdings) Act (1961), S. 8 Bom 94 A 





—-Partition — Coparceners concluding their 
status of joint family — No actual division of 
property by metes and bounds .— Status of co- 
parcener — ether a cosharer and can claim 
pre-emption Raj 95 A 
Religious endowment — Every contributor 
at time of contribution is not necessary a foun- 
der trustee — Trusts Act (1882), S. 50 — Trus- 
tee de son tort Kant 43 
——-Widow — Alienations for performing acts 
conducive to spiritual welfare of her husband’s 
soul — Second visit to Gaya and construction 
of a temple All 185 F 
~-—-Widow’s alienation — Reversioner’s attesta- 

d -— Attestation raises a pre- 
~ 


\ 
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Hindu Law (contd.) ? 

sumption of genuineness of the recitals 

Eue. Me aa All 185 C 
‘Widow’s alienations for necessity — Pro- 
erty incapable of being ‘sold in parts need ‘nat 
bë so sold’! _ AI ISS E 
——-Widow’s alienation for varied purposes — 
Validity — Minor portion of consideration for 
„purpose other than eal necessity —- That does 
not by itself invalidate the alienation ` 


! : All 185 Ð 
-——-Widow’s right to 





alienate —- Action as 
prudent owner for benefit of estate justified 
i All 135 B 
—Widow’s right to alienate — Legal neces- 
sity — Alienation permissible for Gaya Shradh 
for husband and her own maintenance 
All 135 A 
Be Muoni and Guardianship Act (82 of 


— 5. 8 — See Fatal Accidents Act (1855), 
S. 1-4 AU 118 


HOUSES AND RENTS 


—Andhra Pradesh Buildings (Lease, Rent and 
Eviction) Control Act (15 of 1960) 


Ss. 10 (8) (a) G), 18 and 12 — Conversion 
of residential : building into non-residential one 
— Subsequent proceedings for eviction on 
ground af bona fide requirement for Jandlord’s 
own occupation — Maintainability 


An 
Andh 


Pra 90 

——S. 18 — See Ibid. S. 10 (3) @ @ 
j f Andh Pra 90 
—Bihar Buildings (Lease, Rent and Eviction) 
Control Act (8 of 1947 as amended in 1955} 
——Ss. 11, 11-A and 12 — Suit for eviction of 
tenant on ground of default in payment of two 
months rent during continuance of lease — Suit 
falls under S. I1 (d) Pat 90 
S. 11A (as amended, in 1955) — Suit for 
eviction of tenant on ground of default in pay- 
ment of two ‘months rent during continuance of 
lease — Suit falls under S. 11 (d) — Applica- 
tion by landlord under S. LIA — Refusal to 
entertain on erroneous view of d 
Failure to exercise jurisdiction - 
in revision — See Ibid, S. 11 Pat 90 


——-§. 12 {as amended in 1 —- Suit for 
eviction of tenant on ground of default in pay- 
ment of two months rent during continuance of 
lease — Suit falls. under S. 1I (d) — S. 12 
cannot apply — See Ibid, S. 11. Pat 90 


-Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947) 

-—~Ss. 13 (1) (e) and 15 — Tenant carrying 

on business in partnership with others — No 

evidence that the arrangement ‘is but a meré 

camouflage — Held arrangement was not a sub- 

letting. AIR 1954 Nag 160, Diss. Guj 47 


——-S. 15 — See Ibid, S. 13 (1) (e) 








Gu 47 
—C, P. and Berar Letting of Houses and Rent 
Control Order, 1949 
Cl. 13 (8) (vi) — Scope of — “Bona fide 
need’ — Matters to be considered 
Bom 70 Å 


rC] 21 — Appellate Court — Duty of 
Bom 70 B 





Houses & Rents (contd.) ‘' ka re 
—Delhi Premises (Requisition and Eviction) Act 
< (49 of 1947) ts 
—-—S. 1 (4) — See Requisitioning and Acquisi- 
tion of Immoveable Property Act (1952), S. 6 
(1-A) (as amended by Act 2 of 1974) 
i i Delhi 76 G 
———S. 3 (1) — See also Requisitioning and Ac- 
quisition of Immoveable Property Act (1952), 
S. 24 (2), Proviso (b) Delhi 76 B 
——S. 3 (I) — Delhi Premises (Requisition and 
Eviction) Rules 1947, R. 2 (c) (v) — Delhi Pre- 
mises (Requisition and Eviction) Ordinance (12 
af 1947), S. 3 (1) — Premises requisitioned 
under §. 3 (1) of Ordinance for College — 
Purpose of requisition specified in later and not 
earlier portion of requisition order — er is 
valid Delhi 76 A 
——S. 16 (2)—-See Requisitioning and Acquisition 
af Immoveable Property Act (1952), S. 6 (L-A) 
(as amended by Act Z of 1974) Delhi 76 C 


-—~Delhi Premises (Requisition and Eviction} 
Ordinance (12 of 1947) 
——S. 3 (1} — See 
(I) Houses and Rents — Delhi Premises (Re- 
quisition and Eviction} Act (1947), S. 3 (1) 
Delhi 76 A 
(2) Requisitioning and Acquisition of Immove- 
able Property Act (1952), S. 6 (I-A) fas amend- 
ed by. Act 2 of 1974) "Delhi 76 A 
{3) Requisitionmg and Acquisition of Immove- 
able Property Act (1952), S. 24 NS (b) 
elhf 


—Delhi Premises and Eviction} 
Rules (1947) 
——R. 2 (c} (v) — See 
(1) Houses and Rents — Delhi Premises (Re- 
quisition and Eviction) Act (1947), S. 3 (1) 
Delhi 76 A 


(2) Requisitioning and Acquisition of Immave- 
able Property Act (1952), S. 24 (2), Proviso (b} 
Delhi 76 B 
—Delhi Rent Control Act (59 of 1958) 

——S, 14 (}), Cis. (b) and (bj — Lease deed 
executed prior to extension of. FT. P. Act te 
Delhi area — Forfeiture of tenancy caused by 


(Requisition 


sub-letting contrary to its terms — Written 
notice of forfeiture by a landlord is not neces- 
sary SC 588 © 


-~Karnataka Rent Control Act (22 of 1961} 
——§. 48 (6) — Bar on executing Court to 
question validity of eviction order — Scope 
. Kant 56 B 
—-Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (18 of 1960} 

S. 14 (1) (b) — Application for eviction of 
tenant of a portion of building for purposes of 
demolition and reconstruction — Such applica- 
tion is maintainable Mad 65 
U. P. {Femporary) Controf of Rent and Evic- 

tion Aci (3 of 1947) 
———§. 7-B — See Constitution of India, Arti- 
cle 226 All TIlE A, G 
———-§, 7-B (11) — See also Interpretation of 
Statutes — Provisions All 111 E 
——S§, 7-B (11) — Special costs can be awarded 





only before the proceeding is converted into a 
suit aud not thereafter —- On conversion as suit 
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Houses & Rents — U, P. (Temporary) Control. 


of Rent and Eviction Act (contd.) ae 
such costs can be awarded under Sec. 35-A Civil 
P. C All 111 B 
——S. 7-B (11) — Application for award — ot 
special costs filed before the main proceeding 
was quashed — Application entitled to be dispos- 
ed of on merits Ali 111 C 
———S. 7-B (11) — ‘Special costs’ — Meaning 
All 111 D 

-— 5, 7-B (11) — “Special costs” under the pro- 
being compensatory, decision should be 


based on objective considerations All 111 F 


WW, B. Premises Tenancy Act (12 of 1956) 

——S. 13 (1) (Œ (as introduced by Amendment 
Act) — Requirement SC 479 B 
—-§, 17-D — Application under — Presenta- 





tion of — Law as to Cal 97 

—-S. 20 (as amended) read with Sch. — Suit 
for eviction — Proper forum for institution and 
trial of suit SC 479 A 





Imports and Exports (Control) Act (18 of 1947) 
——-§. 3 (1) — Import policy published in 
Policy Red Book — Principles contained in, has 
no statutory force so as to clothe any applicant 
for quota with a right to get it Mad 82 
Income-tax Act (11 of 1922) 

Ss. 2 (4A) (ii) and 12-B — Treasure (gold 
sovereigns, sliver coins and bullion) placed before 
deity while performing Puja is not covered by 
the expression personal effects — Heid, they 
were capital assets SC 662 
S. 10 (2) (xv) — Deduction under — Claim 
for — Condition precedent — Test commercial 
expediency — Applicability =— Contract oł 
agency with assessee company, a sort of part- 
nership — Payments in question, held not de- 
ductible. (1970) 78 ITR 142 (Punj), oe 








—~§, 12-B — Treasure (gold sovereigns, silver 
coins and bullion) placed before deity while 
performing Puja is not coyered by the expres- 
sion personal effects — Held, they were capital 
assets — See Income-tax Act (1922), S. 2 {4A) 
(i) SC 662 
~—-5S. 66 — Reference under — High Court is 
not entitled to go behind the statement of the 


case SC 640 
Income-tax Act (48 of 1961) 


——-S. 10 (26) (a) — Conditions 
claim exemption under sub-cl. (a) SC 670 A 
—— S$. 10 (26) (a) — Constitution of India, 
Art. 14 — Classification made under sub-ci. {a) 
is not ultra vires Art. 14 of Constitution -— Civil 
Rule Nos. 292-298 etc. of 1970 etc. D/- 11-10- 
- 74 (Gauhati) (FB), Reversed SC 670 A 
Ss. 80J and 80K —- Construction — Dif- 
ference between the provision and §. 15C ot 
Income-tax Act, 1922 SC 606 A 
——-Ss. 80] and 80K —- Actual deduction under 
S: 80] not essential in order that shareholders 
can claim benefit under S. 80K SC 606 B 
——§, 80K — See Ibid, S. 80] 

SC 606 A, B 


——§. 132 — Provision is not violative of Arti- 
cles 14, 19 and 31 (In view of decision in (1974) 
2 SCR 704, point conceded) — See Consti‘ution 
of India, Art, 14 SC 686 A 
——S. À — oF India, 
Art. 14 SC 636 A 


necessary to 





See Constitution 


Income-tax Rules (1962) 


R. 112 — Provisions not violative of Arti- 
cles 14, 19 and 81 (In view of decision in (1974) 
2 SCR 704, point conceded) —- See Constitution 





of India, Art, 14 SC 686 A 
——R. 112-A — See Constitution of India, 
Art. 14 SC 686 A 
——R. 112-B — See Constitution of India, 
Art, SC 686 B 
——R. 112-G -—- See Constitution of India, 
Art. 14 SC 686 B 


Industries (Development and Regulation) Act 
(65 of 1951) 


——S. 15 {as introduced by Act 72 of 1971) — 
Action under — Appointment of authorised con- 
troller — Compliance with procedure under Sec- 
tion 15 not necessary — See Ibid, S. 18-AA 
All 99 A 
—-—Ss. 18-AA (as introduced by Act 72 of 
1971) and 15 — Action under —- Appointment 
of authorised controller —- Compliance with 
procedure under S. 15 not necessary 
9 A 


All 9 
——S, 18-AA (as introduced by Act 72 of 1971) 
— Action under —- Principles of natural justice 
do not apply —- No opportunity before taking 
action is necessary All 99 D 


Interpretation of Statutes 


———See also Tenancy Laws —- U. P. Zamindari 
Abolition and Land Reforms Act (1951), S. 4 

All 121 A 
——Addition of words Bom 94 B 
———Company law — Rule of construction — 
English decision — Value of SC 565 B 
Language ambiguous — See Debt Laws — 
Maharashtra (Vidarbha Region) Agricultural Deb- 
tors Relief Act (1969), S. 3 Bom 8 
Mandatory and directory provisions —- See 
Education — Guru Nanak University Amritsar 
Act (1969), S. 19 Punj 69 C (FB) 
Marginal note — Value of All 99 B 
Meaning of words -~ Dictionary meaning 




















— Use of Delhi 90 D 
Provisioas of different statutes similarly 
worded —- Meaning given to provision under 
earlier statute adoptible to interpret later statute 
f All 111 E 

-———Retrospective operation, when can be inter- 
preted Orissa 52 E 
Karnataka Acquisition of Land for Grant of 


House Sites Act, 1972 (18 of 1978) 
S. 3 (3) — Acquisition proceedings — Assis- 
tant Commissioner, held, competent to hear 
owners under S. 3 (3) by virtue of notification 
dated 10-10-1973 issued under S. 6 
Kant 51 A 
Karnataka Acquisition of Land for Grant of 
House Sites Rules (1973) 
R. 6 (8) — Block Development Officer re- 
maining present when owners were heard — 
Provisions of R. 6 (3), held, complied with 
Kant 51 B 
Karnataka Cinemas (Regulation) Act (23 of 1964) 
S. 18 — See Karnataka Cinemas (Regula- 
tion) Rules (1971), R. 96 (2) Kant 60 
Karna'aka Cinemas (Regulation) Rules 1971 
R. 96 (2) — Provisions of sub-rule (2). are 
mandatory — Grant of licence without comply- 
ing with provisions -— Cancellation of licence by 
Government in exercise of revisional power held 
valid Kant 60 
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Karnataka Civil Services Rules (1958) 


——R. 95 (b) — Repeal of rule — Effect’ of 
repeal on action taken by Government under 
the rule while it is in force SC 477 A 


Karnataka Motor Vehicles Rules (1963) 


—~—R. 104-A (1) (iii) (b) — Disqualification for 
grant of stage carriage permit — If and how 








far ultra vires Kant 36 
Saar Paddy Procurement (Levy) Order 
(1966 
Ci. 2 (c) — ‘Enforcement officer — De- 
mand notice issued by Revenue Inspector — 


- Authority to issue notice challenged — It was 
for prosecution to prove that the Revenue Ins- 
pcetor had the authority to function as Entorce- 
ment officer — See Ibid, Cl. 3 SC 665 A 
Cis. 8 and 2 (c) — Levy of paddy -— En- 
forcement officer’ — Demand notice issued by 
Revenue Inspector — Prosecution for contraven- 
tion of Cl. 3 — Authority to issue notice chal- 
lenged — It was for prosecution to prove that 
the Revenue Inspector had the authority to func- 
tion as Enforcement officer SC 665 A 
Cls. 3 (1), Explanation and 3 (2) — Levy of 
paddy —- Determination not made on the basis 
of paddy ‘held in stock’ by the grower — Order 
under cl. 3) (2) held was not drawn up in ac- 
cordance with law SC 665 B 


(Kerala) Advocates’ Fees Rules (1969) 

R. 85 — Words “hearing after remand” in 
R. 35 — Meaning of — After remand Advo- 
cate appearing in case on number of occasions 
-— No evidence taken or arguments heard — 
Advocate is entitled to his fees. (View taken 
by company Judge Overruled) Ker 35 


Kerala Civil Services (Classification, Control and 
Appeal) Rules (1960) 
R. 84 — State Government’s power of re- 
view — Censure issued by District Educational 
Officer against headmaster of School — Gov- 
ernment setting aside order and remitting case 
for de novo action — If and when vat j 
er 


Kerala Land Acquisition Act (21 of 1962) 


S. 19 (4) — Urgency — Real urgency must 
exist — Mere statement that it exists is insuffi- 




















cient Ker 44 
Kerala State and Subordinate Services Rules 
(1958) 

S. 138-AA (introduced on 18-1-1972) -— See 
Constitution of India, Art. 16 SC 490 
Land Acquisition Act (1 of 1894) 

—-§, 6 -— Declaration under — Forms and 
contents of — Statutory requirements 
Cal 83 A 


S. 6 —- Public purpose —- Decision of State 
Government is conclusive though it is contrary 
to recommendation of Land Acquisition Officer 








Kant 40 B 
S. 6 (1), Secon Proviso —— Contribution 
from public revenue — Acquisition of land for 


purposes contemplated by Madras Irrigation 
Works (Construction of Field Bothies) Act (1959) 
— S. 6 (1) declaration without making contri- 
bution from public revenue -- Validity — 
W. P. No. 2672 of 1972, D/- 25-7-1973 (Mad)., 
Reversed Mad 83 


S. 17. (1) — “Arable lands” — Lands 
under cultivation are also included. AIR 1965 





Land Acquisition Act (contd.) ' 

Bom 224, held impliedly Overruled by AIR 
1968 SC 870 Madh Pra 35 B 
——Ss. 18, 31 (2) Second Proviso — Right to 
apply for reference — Question whether right 
has been waived depends on facts 


‘Delhi 83 C 
——S. 18 (2) — See Constitution of India, 
Art, 226 Delhi 83 A 


—-5. 18 (2) Proviso (b) — Application for re- 
ference — Limitation Delhi 83 B 


——S. 23 — Compensation -—- Determination 
— Awards given by Collector — Relevancy 


——S. 31 (2) Proviso 2 — See sia Boe 18 


elhi 83 C 
———Chap. 7 (Ss. 38 to 44B) — Acquisition for 
companies — Land acquired by State for esta- 


blishing industries given to company — Non- 
complianze with Chap. 7 if and when material 
Madh Pra 85 A 
——-S. 56, Proviso — Period of three years — 
Publication of S. 6 notification need nof be 
within three years of publication of S. 4 notifi- 
cation Kant 40 A 
Letters Patent (Orissa H. C.) 
‘Cl. 10 — Orissa High Court Order, 1948, 
Art. 4 — Letters Patent Appeal — Findings of 
fact by single Judge Orissa 52 G 
Life Insurance Corporation Act (81 of 1956) 
—-—~S. 43 — Life Insurance Corporation (Staff) 
Regulations (1960), Regus. 39 (2), (8) and 48 
— Depactmental Enquiry — Violation of 
Regn. 89 — Further enquiry can be directed 
under Regn, 39 (2) and not under Regn, 48 
Cal 88 A 
Regulations 





Life Insurance Corporation (Staff) 
(1960) 
-—Whether law — Breach of Regulations —- 
Writ against Corporation —— Whether lies — 
See Constitution of India, Art. 18 





Cal 88 B 
——Special Regn. No. 39 — Departmental en- 
quiry into charges of defalcation — Bias 

Cal 88 D 
——Regn. 39 (2), (83) — See Life Insurance 
Corporation Act (1956), S. 49 Cal 85 A 





——Regn. 48 — See Life Insurance Corpora- 
tion Act (1956), S. 49 Cal 88 A 


Limitation Act (9 of 1908) 
——Art, 47 — Recovery of property, subject- 
matter of proceeding under S. 145, Criminal 
P. C. — Suit filed within 3 years of the passing 
of final order is in time All 121 K 
—-—Art. 48 — “Conversion” — Wrongful tak- 
ing or w-ongful retention which results in loss 
of movakle property to owner thereof is conver- 
sion —- Taking or retention need not be dis- 
honest Raj 75 B 
Art. 48 — Starting point of limitation — 
Burden of proof i Raj 75 C 
~—Art, 113 — Starting point of limitation — 
“Notice” — Meaning Cal 115 B 
‘Art, 149 —~ Suit by State Government for 
possession of land notified under the Tenancy 
Laws can be brought within 60 years 


All 121 J 
Limitation Act (86 of 1968) 


S. 5 — Appeal against dead person filed by 
mistake — Application for amendment of decree 


` 

















SUBJECT INDEX, A. I. R. 1976 MARCH 13- 


Limitation Act, 1963 (contd.) 
‘and condonation of delay — See Civil P. C. 
' (1908), S. 158 Raj 65 


——S§. 6 — See Fatal Accidents Act (1855), 
S. 1-A Ail 118 
—S. 7 — See Fatal Accidents Act (1855), 
S. 1-A All 118 
` —S. 12 (2) — Word “requisite” in S. 12 (2) 
— Meaning Cal 8l 
——Arts. 64, 65 — Co-owner if can set up 
title in himself to the exclusion of others — 
Evidence of adverse possession Mad 84 B 
—— Art, 65 — Co-owner if can set up title in 
himself to the exclusion of others —- Evidence 
of adverse possession —- See Ibid, Art. 64 
Mad 84 B 
——-Art. 107 — Private trust — Adverse posses- 





sion against one to the office of trusteeship, 
when operates against succeeding trustee 

Mad 75 

Art. 112 -—- See Limitation Act (1908), 

Art. 149 All 121 J 





-Art. 186 — Starting point of limitation — 
Decree for costs of trial court affirmed in ap- 
peal —- Application for execution of Appeal 
Court decree — Limitation starts from date of 
decree of appellate court and not so court 


al 122 C 
Lunacy Act (4 of 1912) 


——S. 5 — See Ibid, S. 71 Andh Pra 83 
——-§. 6 — See Ibid, S. 71 Andh Pra 83 
——S. 40 — See Ibid, S. 71 Andh Pra 83 
—-§. 42 — See Ibid, S. 71 Andh Pra 83 


——Ss. 67 to 71 — See Ibid, S. 71 

Andh Pra 83 
S. 71 — Property guardian for lunatic — 
Reception order under Ss. 5 and 6 already exist- 





ing against lunatic — After ora] examination ot 
lunatic manager appointed — If and when un- 
challengeable Andh Pra 83 


M. P, Excise Act (2 of 1915) 

——Ss. 25, 62 ~- Condition in licence prescrib- 
ing payment of excise duty on liquor not lifted 
according to licence by contractor —- Demand 
notice for payment of such duty —- Invalid — 
State camnot impose excise duty on undrawn 
liquor SC 633 
S. 62 ~- See Ibid, S. 25 SC 633 


Madhya Pradesh Pre-Medical Examination Rules 
(1970) 





See under Education. 

Maharashtra Agricultural Lands (Ceiling on 
Holdings) Act (27 of 1961) 
See under Tenancy Laws. 

Maharashtra (Vidarbha Region) Agricultural 
Debtors Relief Act (Mah. Act 22 of 1359} 
See under Debt Laws. 


Mahomedan Law 


——(Co-heirs and co-sharers — Personal Law 
of Muslims, if recognises system of jomt hold- 
ing as amongst Hindus Mad 84 C 





—Res ipsa loquitur — It is not a rule ot 
law but of evidence — See Tort — Negligence 


Raj 71 D 

Motor Vehicles Act (4 of 1939) 
S, 22 — See Evidence Act (1872), S. 114 
Raj 75 A 
——§. 31 — See also Evidence Act (18732), 
S. 114 Raj 75 A 





Motor Vehicles Act (contd. 
S. 31 — Transfer ot ownership of motor 
vehicle registered under Act when complete 











Raj 71 A 

——-§, 47 — See Karnataka Motor Vehicles 
Rules (1963), R. 104A (1) (iii) (b) Kant 36 
—~—S. 48 — See Karnataka Motor Vehicles 
Rules (1963), R. 104-A (1) (iii) (b) Kant 36 
—-5. 68 — See Karnataka Motor Vehicles 
Rules (1968), R. 104-A (1) Gi (b) Kant 36 
——§, 110-B r Bus Accident — Rash and 


negligent driving of bus — Evidence and Proof 
— See also Tort — Negligence 
Guj 37 A 


——S. 110-B — Negligence -— Bus accident 
— Contributory negligence — Liability — Doc- . 
trine of apportionment Guj 37 B 
—5S. 110-B — Award of compensation — Per- 
sonal injury — Accident due to contributory 
negligence — Quantum of damages — Factors 
to be considered Guj 27 
©. 110-B —- Quantum of compensation — 
Principles — Deduction on account of insurance, 
provident fund, gratuity, family pension and 
lump sum payment — Held, erroneous 
Him Pra 24 
MUNICIPALITIES 


—Bombay Town Planning Act 1954 (27 of 1955) 
——§. 18 (2) (k) — Regulations in final deve- 
lopment Plan and Final Scheme -— Variance 











between — Which prevails Guj 33 G 
—-S. 32 (1) — See Constitution of India, 
Art, 226 Guj 83 B 





——-S. 32 (1), Cl. (xiv) —— Final Scheme — 
Variation made from draft scheme regarding 
final plot X — Owner of side plot cannot chal- 
lenge about reconstitution of plot X Guj 33 A 





Orissa High Court Order (1948) 
See under High Court Rules and Orders, 


E ii Religious Endowments Act (2 of 
——Ss. 36, 39 — S. 39 if retrospective in ope- 


ration — Commissioner, can exercise power 
under S. 39 —- Suit under S. 36 (3) — Limi- 


tation. (F. A. No. 168/1986, D/- 9-4-1974 

(Orissa), Reversed , / bsices 52 D 

-—-—§. 39 — See Ibid, S. 36 Orissa 52 D 
PANCHAYATS 


—Bihar Panchayat Samitis and Zila Parishads 

Act, 1961 (6 of 1962) 

—§. 88 (2), Proviso — “Sufficient cause” — 
That election of Zila Parishad could not be held 
within time held sufficient cause Pat 65 A 
——-S. 38 (2), Proviso — Notification extending 
term of office — Can have retrospective opera- 
tion if so mentioned therein Pat 65 B 


—Punjab Gram Panchayat Act (64 of 1953) 








: (as amended by Haryana 
Amendment Act 29 of 1971) — Co- 
option of woman Panch — Co-option is nothing 


but an election — None of the Panches of the 
electoral college, legally elected — Co-option of 
Woman member by such Panchas, held as void 
ab initio Punj 91 

—-S. 6 (5) (i) — Election petition — Amend- 
ment — Addition of fresh ground of disqualifi- 
cation under S, 6 (5) (i) after expiry of period 
of limitation — Permissibility — See Ibid, Sec- 
tion 13-B Punj 90 
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Panchayats — Punjab Gram Panchayat Act 
(contd.) l 

——Ss, 13-B, 6 (5) @ — Election petition — 

Amendment — Addition of fresh ground of dis- 

qualification under S. 6 (5) (3 after expiry ot 

period of limitation — Permissibility 

Pun 90 





Partition Act {4 of 1893) 

—S§. 4 — Undivided family — Family should 
be undivided qua the dwelling-house — “Fa- 
includes other families besides Hindu fami- 
ie 


S Orissa 62 G 
——S. 4 (1) — Scope — Suit for partition by 
a member of undivided family — Plaintiff can 
claim relief under S. 4 (1) — Relief not restrict- 


ed to suit by stranger transferee 
Orissa 62 A 


——S. 4 {1) — Dwelling-house — Meaning of. 
F. A. No. 186 of 1965, D/- 14-4-1972 (Orissa), 
Reversed Orissa 62 B 
Partnership Act (9 of 1932) 

—Ss. 11 and 18 — Determination of rights 
and duties of partners by contract — Mutual 
rights and Liabilities — S. 92, Evidence Act 
whether applies All 141 A 

S. 18 — Determination of rights and duties 
of partners by Contract — Mutual rights and 
liabilities — S. 92, Evidence Act whether ap- 
Plies — See Ibid, S. li All 141 A 
——Ss. 19 and 22 —- Act of partner to bind 
firm — Mode of doing «ct — Acceptance ot 
arbitration by partner — Whether can bind firm 

Mad 79 B 
S. 22 — Act of partner to bind frm —~ 
Mode of doing act — Acceptance of arbitration 
by partner — Whether can bind firm — See 
Ibid, S. 19 Mad 79 B 
——S, 44 — Dissolution of firm — Partnership 
deed stipulated about all contingencies and pro- 
vided for withdrawal of parmer — Deed took 
away the right of any partner to dissolve the 
partnership — Held the right of dissolution 
available to a partner on ground of S. 44 would 
not be available U 141 B 
Patents Act (89 of 1970) 
—S. 2 fj) — See also Civil P. C. (1908), 
O. 39, R. 1 Delhi 87 A 
Ss. 2 (j) and 10 (4) — Invention not new 
— Elements of novelty to support Patent indi- 
cated — Patent pertaining to air cooler — 
Essentiais to be specified by claimant in his 
claim indicated Delhi 87 B 
S. 10 (4) — See Ibid, S. 2 {j) 
; Delhi 87 B 
——5. 64 (1) — See Civil P. G. (1908), O. 39, 
R 1 Delhi 87 A 

















Payment of Bonus Act (21 of 1965) 

5. 8 (a) — Amount hable to be deducted 
from gross profits — Not the Depreciation cal- 
culated according to recognised method ot 
accountancy but such depreciation as is admis- 
sible under Section 32 (1) of Income-tax Act, is 
permissibie SC 611 D 
S. 6 fa) — Deduction of depreciaticr from 
gross profits — Amount of deduction of depre- 
ciation claimed higher than the amount appear- 
ing in profit and loss account — Burden to 
prove that depreciation claimed was the correct 
amount admissible under Section’32 (1) of the 
Income-tax Act lies on the party claiming such 
amount SC 611 E 








Payment of Bonus Act (contd.} 

6 (a) — Amount of deduction permis- 
sible — Industrial Tribunal has to calculate in 
accordance with method in Section 82 (1) of 
the Income-tax Act —~ Amount allowed by 
Income-tax Officer in assessment cannot be ac- 
cepted without further proof SC 611 F 
D. 15 (1) — Applicability — Provision does 
not apply when bonus is paid not under the 
Act but on ad hoc basis . SC 611 A 
-—-Sch. T, Item 2 (a) —- Amount liable to be 
added back -—~ it is the provision of bonus 
made in profit and loss account and not the 
amount of bonus payable or in fact paid that 
is liable to be added back SC 611 B 
~--—-Sch, Til, Item 2, Proviso, Clauses (ii) and 
iii) — “Working funds’ —. Construction wi 
reference to Banking Companies SC 611 G 


Penal Code (45 of 1860) 


. S. 302 -—- Murder case — Evidence — 
Credibility of wimess — Tests — See also Eyi- 


 scniteieienamiaaetaial 
Ld 








dence Act {1872), S. 3 SC 557 
——S. 802 ~ Murder — Sentence — Award 
of death sentence SC 658 A 


~——-§, 802 — Murder — Sentence — Mitigat- 


ing factor —- Extraordinary delay in hearing 
S 


appeal C 653 B 
Precedents 
—-—Duty af Subordinate Courts and Tribunals 
Andh Pra 84 
-Obiter dicta of Supreme Court — See 
Constitution of India, Art. 141 Bom 94 G 
———Obiter dicta are not binding All 121 B 
Value of a decision Punj 94 B (FB) 


Prevention of Food Adulteration Act (87 of 
1954) 





S. 2 (xiii) — Sale — Supply of food by a 
hotelier to resident customer — Composite 

arge mace for food and other amenities—No 
rebate allowed if food not taken — Supply of 
food held amounted to sale. Criminal Appeals 
Nos 11, 36, 63 and 64 of 1968, D/- 24-4-1970 
(Delhi), Reversed SC 621 B 
——Ss. 7 aad 16 (1) (a) — Expression “store” — 


Jt means “storing for sale” — Storing adulterat- 


ed food simpliciter is not offence SC 621 A 


D 9 and S. 28 (1) (e) — Prevention of Food 
Adulteration Rules, 1955, R. 8 — Appointment 
as Food Inspector — State Government can ap- 
point persors of higher qualifications, than those 
prescribed «under R. 8 Punj 67 
——§. 16 (1) (a)  — Expression “store” 
— It means “storing for sale” 
—- Storing adulterated food simpliciter is not 
offence — See Ibid, S. 7 SC 621 A 

S, 28 (1) (c) — See Ibid, S. 9 
Punj 67 


Prevention of Food Adulteration Rules (1955) 


R. &§ — See Prevention of Food Adultera- 
tion Act (1954), S. 9 Punj 67 


Punjab Civili Service Rules 

R. 5.32 — See Compulsory Retirement - 
l SC 632 

R. 6.4 —- Cut in pension — Requirement ot 

opportunity te show cause SC 66 

Punjab “Gram Panchayats Act (4 of 1953) 

See under Panchayats. 
Punjab State Aid to Industries Act ( of 1935) 
S. 85 — See Constitution of India, Art. 14 
Punj 98 (FB) 
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Railways: Act (9 of 1890) a t 
Ss. 13, 47 ‘and 124 — Manned level-cross- 
ing fitted with gates, gongs and red lights — 
What constitutes suficient warning to public — 
Penal action against person committing acts of 
trespass —— Rules for the’ guidance of Railway 





Servants Rr. 227 to 235 Mad 95 B 
-——§, 47 — See Ibid, S. 18 Mad 95 B 
-—-§. 124 —~ See Ibid, S. 18 Mad 95 B 


Rajasthan Pre-emption Act (1 of 1966) 
——S. 2 — See Hindu Law — Partition 

Raj 95 A 
——S. 3 — Suit for pre-emption by cosharer 
— Defence that notice of sale was given to 
pre-emptors’ father —- Notice whether operates 


as bar Raj 95 B 
Rajasthan Sales Tax Act (29 of 1954) 

See under Sales Tax. 
Representation of the People Act (43 of I95E} 
——S. 116-A — Appeals to Supreme Court — 
Finding of fact and appreciation of evidence 


SC 603 B 
—— S. 123 —- Corrupt practice — Evidence 
and proof SC 603 Á 


Requisitioning and Acquisition of Immovable 
Property Act (30 of 1952) l 

—S. 6 (1-A) and S. 24 (2), Proviso (b) (as 
amended by Act 2 of 1974} — Delhi Premises 
(Requisition and Eviction) Act (49 of 1947), 
S. 16 (2) and S. 1 (4) — Delhi Premises (Re- 
quisition and Eviction) Ordinance (12 of 1947), 
S. 3 (1) — Property requisitioned in 1947 under 
S. 8 (1) of Ordinance '— Requisition order 

would continue to be effective til 10-3-1980 
: Delhi 76 C 
——S§. 24 (2), Proviso (b) — See also Ibid, S. 6 
(1-A) (as amended by Act 2 of 1974) 
. Delhi 76 © 
——S, 24 {2), Proviso (b) — Delhi Premises 
(Requisition and Eviction) Act (49 of 1947), 
. 3 (1) — Delhi Premises (Requisition and 
Eviction) Rules 1947, R. 2 (œ) (v) — Delhi 
Premises (Requisition and Eviction) Ordinance 

(12 of 1947), S. 8 (1) — “Public purpose” 
Delhi 76 B 

Revenue Recovery Act (1 of 1890} 
——-§. 3 — Applicability — Amount due to In- 
dustrial Development, Corporation — Amount 
not being due to Government cannot be . re- 
covered under S. 8 — Goa, Daman and Diu 
Industrial Development Act (1965), S. 38 


Ker 37 A 
Sale of Goods Act (3 of 1930) 
——-§, 38 (2) —» Plea based on .S. 388 (2) — 
Question of fact —- Not permissible to raise 
such plea for first time before Supreme Court 
SC 626 A 





SALES TAX 
oe Pradesh General Sales Tax Act (6 of 


'——§, 17 —- Recovery of tax as first charge on 
assessce’s property ~- So long as tax had not 
been assessed and quantified, it could not be 
said that any specific debt due to Revenue had 
come into existence and th e, question of 
such non-existent debt being a first charge on 
transferred property of assessee did re arise 


C 656 D 
——S. 17 (1) — Object of — Scope of enquiry 
_ gander SC 656 C 


Sales Tax (contd.) Lo pee ees ca, ee 
—RBengal Finance (Sales''Fax) Act (6 of 1941) 


—-S. 12 — See also Constitution of India, 
Art, 226 i - Cal FIO D 
——S..12 — Refmd, grant of — Expression 
“tax or penalty. paid ............<in -excess at 
the amount due” —~+ Expression covers case ol 
payment where none is due —- Such person is 
entitled to refund Cal LIQ A 
——S§. I2, Proviso — Applicability — Provisions 
apply only if there has been assessment 

Cal 110 B 
——S. 12 and R. 2 ii} lc} — Assessment made 
under Rules declared ultra vires — Assessment 
order is void — A' thig void is non est —- 
Such vaid assessments need not be set aside 
though it is convenient to da Cal FIO € 


—Bengal Sales Fax Rules (1943) 
—R. 2 (ii) (c) — See 
(3) Constitution of India, Art. 226 
Calf 110 D 
(2) Sales Tax — Bengal Finance (Sales Tax) 
Act (IMI}, S. I2 Cal Ilda € 
—Rajyasthan Sales Tax Act (29 of 1954) 
—— Ss. 2 (f) and: 2 (cc) (i) (as introduced by 
Raj. Amendment Act 9 of 1965) — Sales of un- 
serviceable materials and scrap etc. — Liabitity 
of Railway to pay sales tax . sc 489 








Specific Relief Act (1 of 1877) 
—S. 12 —. Specific performance of contract 
—- Demand for performance from defendant’s 
servant — Effect Cal I5 A 
—S. 22 — Delay and laches —- Fudicial dis- 
cretion to refuse relief of specific performance 
on account of delay Cal 115 D 
——S. 22 — Abandonment of case of contract 
by plaintif — Effect on suit for specific per- 
formance Cal E5 E 
contr 7 pene geor i eae 
act — Piaintifi not ing, ner provin 
that plaintiff was ready and willing to ane 
his part of the contract — Suit is ‘Iable-to be 
issed Cal I5 G 
——S. 27 (b) — Persons against whom specific 
performance can be enforced —- Expression “any 
other person claiming under him’ — Interpre- 
tation . _ Mad 70 B 
——S. 28 — Specific performance of agreement 
to sell immovable property -— Discretion of 
Court — Haw te he exercised. — Matters to 
be considered under $. 28 Mad 70 A 
Specifie Relef Act (47 of 1963} 
——S. 34 — Proviso — Suit by a Government 
servant in regard to service matters — Declara- 
tion itself is sufficient and consequentfal ‘relief 
ueed not be claimed as a separate relief 
Madh Pra 48 
———S. 37 — See Displaced Persons (Campensa- 
tion and Rehabilitation) Act aA, er 








: | Raj 91 A 
State Financial Corporations Act (6% of 1951) 
——S. 29 — Constitutionality — S. 29 is nót 
violative of Art. 14 of the Constitution _ 


——S. 3E — Whether Financial Co 


havin ceeded “a = 
to $29 — See Wid & sa) agea sant 
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Stamp Act (2 of 1899) 
See under Stamp Duty. 
STAMP DUTY 


—Stamp Act (2 of 1899 

——S. 12 (1) (a) — Cancellation of adhesive 
stamps — Stamp may be put immediately after 
signing and cancelled Cal 99 C 
——-S. 12 (8) — Cancellation of adhesive stamps 


— Crossing a stamp is effective cancellation 
Cal 99 B 


Suits Valuation Act (7 of 1887) 
See under Court-fees and Suits Valuations. 
Tamil Nadu Agriculturists Relief Act (4 of 1988) 
See under Debt Laws. 
Tamil Nadu Buildings (Lease and Rent Control) 
Act (18 of 1960) 
See under Houses and Rents. 


Tamil Nadu Hindu Religious 
Endowments Act (22 of 1959) 


— Ss. 6 (11), 6 22) and 70 — “Hereditary 
trustee” — Scope of the definition — Contin- 
gencies contemplated Mad 67 
S. 70 — See Ibid, Ss. 6 (11). 6 (22) f 

a 


and Charitable 





Tamil Nadu Irrigation Works (Construction of 
Field Bothies} Act (25 of 1959) 


——S, 6 (1) — See Land Acquisition Act 

(1894), S. 6 (1) Mad 83 
TENANCY LAWS 

—Bombay Tenancy and Agricultural Lands 


(Vidarbha Region) Act (99 of 1958) 
——S, 120-A (1) Second Proviso — Interpreta- 
tion of last clause — It controls’ only first 
clause and not the second clause of the Proviso 


Bom 87 A 
-_-S. 120-A (1) Second Proviso — Transfer 
resulting in eviction — Not to be validated — 
Motive of transfer — Irrelevant Bom 87 B 


Karnataka Land Reforms Act (10 of 1962) 


——--S. 48 (8) — Representation through legal 
practitioner — Execution of power of attorney 
in favour of legal practitioner — Legal practi- 
tioner cannot be allowed to appear — Provi- 
sions in R. 40 of Karnataka Land Reforms Rules 
cannot override provisions of the section 

Kant 33 


Karnataka Land Reforms Rules (1961) 


R. 40 — See Tenancy Laws — Karnataka 
Land Reforms Act (1961), S. 48 (8) Kant 33 


Tenants Improve- 
ments Act (29 of 1958) 
See T. P. Act (1882), S. 108 Ker 47 B 


— Maharashtra Agricultural Lands (Ceiling on 
Holdings) Act (27 of 1961) 


——-S,. 8 — Scope — Provision applies to trans- 
fer or partition b act of parties made inter 
vivos — Other modes of transfer or partition 
not prohibited — Hindu joint family as person 
— Transfer or partition of joint property — 
Applicability of S. 8 Bom 94 A 


__-S, 8 — Validity — Provisions not violative 
of Arts. 14, 19 (1) (f) and 25 of the Constitu- 
tion — Act is under protection of constitutional 
umbrella of 9th Schedule, Item 984 read with 
Art. 31-B of the Constitution. Bom 94 D 





—Kerala Compensation for 


Tenancy Laws — Maharashrta Agricultural 
Lands (Ceiling ‘on Holdings) Act (conitd.) 

~S. 8 — Validity — State Legislature com- 
petent to make law — No inroads on personal 
law Bom 94 E 
———S, 10 — Scope and applicability —- Trans- 
fers to defeat the provisions of the Act — Pre- 
sumption —- Burden of proof — Finding that 
they were so made is one of fact —- Finding 
cannot be challenged in writ petition 

Bom 78 A 
———5. 18 (2) — Absence of notice under sub- 


sec, (2) — Proceedings before Collector not 
vitiated Bom 78 B 
mm, 16 (2) — Delimitation of surplus land — 


Sold lands — Not to be taken for delimiting 
surplus land — Plea that they should be so 
taken not open in writ petition Bom 78 C 


—UJ, P, Zamindari Abolition and Land Reforms 
Act (1 of 1951) 
— Ss. 4, 6 and 117 (1) and (6) — Term 
vest” in S. 117 (1) means “vest in possession” 
only — Notwithstanding notification under 
S. 117 (1) in favour of a Gaon Sabha, the 
State Government retains ownership of the land 
concerned All 121 A 
S. 6 — See Ibid, S. 4 All 121 A 
—-S, 9 — Provision being an exception, the 
burden is on the claimant to prove that the 
lands were settled with him under the provision 
All 121 F 
S. 9 — ‘Chabutras’ — Requisites entitling 
benefit of the provision — “Thalas” are not 
Chabutras” and therefore cannot be deemed 
settled with the owner All 121 H 














———§. 9 — Land “appurtenant to” building 
means land needed for the enjoyment of the 
building and enjoyed with it being part of the 


same All 121 I 
———S. 9 — Trees standing on the abadi deem- 
ed settled in favour of the owner All 121 L 
——S. 9 — Well and land appurtenant thereto 
deemed settled in favour of the owner 


All 121 M 

9, 9 — Pits “Khadua” are not trees and 
therefore not deemed settled in favour of the 
All 121 N 


owner 
——S. 117 (1) and (6) — See Ibid, S. 4 
All 121 A 


—-West Bengal Estates Acquisition Act (1 of 
1954 


m9. 8, Proviso (2) —- Requisition of lands —~ 
Possession of lands taken by the State Govern- 
ment, before the date of vesting, not in further- 
ance of any proposal for acquiring them — 
Requirements of second proviso held, were not 
fulfilled Cal 107 B 

Ss. 4, 5, 6 (1) and (5) — Right of interme- 
diary to retain lands under requisition —- To be 
decided with reference to the date of vesting 
of the intermediary interests Cal 107 A 


———§. 5 — Right of intermediary to retain 
lands under requisition — To be decided with 
reference to the date of vesting of the interme 
diary interests — See Ibid, S. 4 Cal 107 A 
~S, 6 (1) (5) — Right of intermediary to re- 
tain lands under requisition — To be decided 
with refcrence to the date of vesting of the 





intermediary interests —~ See Ibid, S. 4 

Cal 107 A 
Tort 
Conversion — See Limitation Act (1908), 
Art. 48o Raj 75 B 
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“Torts (contd.) l 

"Damages — Negligence — Accident .-— 
Railway level-crossing provided with gates, gongs 
and red iights on both sides —- Taxi driver en- 
‘tering level-crossing when gates were about to 
bpe closed and there was sufficient warning from 
xinging of gongs and the red lights on — Held 
that the taxi owner had no cause of action 
against Railway Administration Mad 95 A 
——~Malicious Prosecution -—- Ingredients for 
filing a suit for malicious prosecution namely, 
the malice and the absence of reasonable and 





probable cause — Necessity Raj 83 A 
Malicious Prosecution =- “Prosecution” — 
Enquiry conducted by disciplinary authorily 


could not come within the scope of the expres- 
‘sion “Prosecution” Raj 83 B 


Negligence — Bus accident — Rash and 
negligent driving of bus — Evidence and proot 
Guj 37 A 
.——Negligence — Contributory negligence — 
-Liability — Doctrine of appointment — See 
‘Motor Vehicles Act (1939), S. 110-B 
Guj 37 B 


z-Negligence — Damages —- Quantum of — 
Factors to be considered — See Motor Vehicles 
Act (1989), S. 110-B Guj 87 C 


——-Negligence — Doctrine of res ipsa loquitu 
— Scope — It is not a rule of law but of evi- 
ENCE Raj 71 D 


Negligence — Master and servant — Vi- 
arious liability Raj 71 C 


“Transfer of Property Act (4 of 1882) 


——5, 41 — Apparent discrepancy in sale certi- 
‘ficate between description of property by name 
cand its delineation by boundaries — Failure ol 
transferee to ascertain that transferor has powcx 
to make transfer — Transferee cannot be said 
to have taken reasonable cara 

Him Pra 29 E 














——~§, 52 — See Specific Relief Act (1877), 
“S. 27 (b) Mad 70 B 
——-§. 53 — See also A. P, General Sales Tax 
Act (G of 1957), S. 17 (1) SC 656 C 


——-§. 53 — Transfer challenged under — In- 
-gredients to be proved — Decision of High 
Court, D/- 2-12-1974 (A. P.), Reversed 

SC 656 B 


——-§, 107 — Lessee in possession — Lease for 
.a period of six months — Lessee executing 4 
‘fresh lease deed agreeing to pay enhanced rent 
m Deed though not registered is best evidence 
-of creation of Lease by oral agreement accom- 
„panied by possession Ker 47 A 


»—-S. 108 — Value of improvements in shop 
erooms —— Lessee is not entitled to — He cannot 
-also invoke provisions of Kerala Act 29 of 1958 

Ker 47 B 


.—S,. 108 (1) — Payment of rent —- Mode of 
— Payment by cheque is valid unless such pay- 
-ment is specifically forbidden by ao Tap 


-—-§, 111 — Estoppel — Written admission by 
tenant of landlord’s title — Tenant is estopped 


Transfer of Property Act (contd.) 
from subsequently challenging it in suit by 
landlord for ejectment. All 107 A 


-—-S. 111 (a) — A lease merely stating that it 
is for a period less than one year is ex facie for 
an indefinite period and, as such cannot expire 
by efflux of time. SC 588 B 


S. 111 (g) — Lease deed executed prior to 
extension of T, P. Act to Delhi area -—- For- 
feiture of tenancy caused by sub-letting contrary 
to the terms of lease deed — Written notice 
under S. 111 (g) if can be dispensed with — 
See Houses and Rents — Delhi Rent Contro 
Act (59 of 1958), S. 14 (1), Cls. (b) and (hb) 
SC 588 C 


S. 116 — Lease for specified term — 
Tenant holding over after expiry of lease on 
payment of enhanced rent — Notice to quit in 
terms of original deed held, invalid 

Kant 41 








Trusts Act (2 of 1882) 


S. 4 — Lawful object — Trust created for 
discharging debts of settlor — Object is not un- 
S 








lawful 656 A 
S. 50 — See Hindu Law — Religious en- 
dowment Kant 43 


U. P. Intermediate Education Act (2 of 1921) 
See under Education. 


U. P. Intermediate Education Regulations 
See undcr Education. 


U. P, (Temporary) Control 
tion Act (3 of 1947) 
See under Houses and Rents. 


U. P. Zamindari Abolition and Land Reforms 
Act (1 of 1951) 
See under Tenancy Laws. 

West Bengal Premises Tenancy Act (12 of 1956) 
See under Houses and Rents. 


Words and Phrases 


Word ‘before’ — Meaning of — See Debi 
Laws —- Maharashtra (Vidarbha Region) Agri- 
cultural Debtor's Relief Act (1969), S. 70 

Bom 82 
-——~“Costs” — Sse Houses and Rents — U. P. 
(Temporary) Control of Rent and Eviction Act 
(1947), S. 7-B (11 ] 111 D 
--—Depriciation —- Meaning — Depriciation 
represents the diminution in value of a capital 
asset when applied to the purpose of making 


of Rent and Evic- 








profit or gain C 611 C 
——“Fstablish” — See Constitution of India, 
Art. 30 Pat 82 B 

‘Personal effects’ -—- See Income-tex Act 
(1922), S. 2 (4A) (ii) SC 662 


——Word “requisite” in S. 12 (2) — Meaning 
—- See Limitation Act (1968), S. 12 (2). 
Cal 81 
——Jo enquire’ — Meaning Cal 88 G 
—-— “Vest” — See Tenancy Laws — U, P. 
Zamindari Abolition and Land Reforms Act 
(1951), S. 4 All 121 A 
~-—+*“Void” — Meaning — Void order need not 
be set aside — See Sales Tax ~+ Bengal Fin- 
ance (Sales-tax) Act (1941), S. 12 Cal 110 G 


€ 
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LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM 
"ETC. IN ALR. 1976 MARCH | | 


Diss. = Dissented from in: Not F. = 


: SUPREME COURT 

AIR 1967 SC 1581 (Pt. B) = (1967) 3 SCR 
399 — Held no longer good law in view 
a 1974 SC: 2009 AIR -1976 Punj 93 


ANDHRA PRADESH 


(1974) Writ Pen. No. 2250 of 1978, D/- 2-12- 
1974 (Andh Pra) — Revers. AIR 1976 SC 


656 A, B, C. 
BOMBAY 
AIR 1936 Bom 285 = 38 Bom LR 577 — Diss. 
AIR 1976 Delhi 96. 
AIR 1954 Nag 160 = 1954 Nag LJ 106 -~ 
Diss. AIR 1976 Guj 47. 
AIR 1965 Bom 224 (Pt. J) = 67 Bom LR 101 
_ Held impliediy Overruled by AIR 1965 
= SC 870 AIR 1976 Madh Pra 35 B. 
(1971) Cri. Appeal No. 1954 of 1969, D/- 
4-8-1969 (Bom) — Revers. AIR 1976 SC 


483 A. | 
oes CALCUTTA 
(1970) 1 Com LJ 218 (Cal) — Revers. 
_ 1976 SC 565 A. 
DELHI 


(1970) Cri. App. Nos. 11, 
1968, D/- 24-4-1970 
AIR 1976 SC 621 B. 

. GAUHATI 

(1974) Civil Rule No. 292-293 etc. of 1970, 
D/- 11-10-1974 (FB) (Gauhati), Reversed 

AIR 1976 SC 670 


JAMMU AND KASHMIR 
AIR 1964 J and K 58 = 1964 Kash LJ 68 — 
Diss. AIR 1976 Delhi 96. 


ATR 


36, 63 and 64 of 
(Delhi) — Revers. 


Not followed in; Over. = Overruled in. 


KERALA 
ILR (1074) 1 Ker 549 — Revers. 
SC 490. 


MADRAS 
(1973) W. P. No. 2672 of 1972, D/- 25-7-197& 
(Mad) — Revers. AIR 1976 Mad 83. 


. _ MYSORE - 
(1965) 4 Law Rep 663 (Mys) — Partly Revers... 
AIR 1976 SC 626 B. 
ORISSA 
(1972) F. A. No. 186 of 1965, D/- 14-4-1972: 
(Orissa) — Revers. AIR 1976 Orissa 62 B. 
(1974) F. A? No. 168 of 1966, D/- 9-4-1974. 
(Orissa) — Revers. AIR 1976 Orissa 52 D. 
PATNA | 
AIR 1930 Pat 598 = 11 Pat LT 606 — Held: 
impliedly Overruled by AIR 1931 .Pat 219%- 
l and AIR 1931 Pat 266 AJR 1976 Pat 92. 


PUNJAB ` B 
(1970) 78 ITR 142 (Punj) — Revers. AIR 1976 
SC 640 A 


AIR 1973 Punj 417 = 75 Pun LR 678 — Over- 
AIR 1976 Punj 94 A (FB). 

(1974) E. F. A. No. 98 of 1972, D/- 27-3-1974: 
(Punj) — Revers. AIR 1976 Punj 94 Az 


(FB). 
(1975) Serv LR 874 — Revers. AIR 1976 Punj: 
69 A, B, C, D (FB). l 
RAJASTHAN 
(1971) Criminal Appeal No. 823 of 1970, D/- 


11-11-1971 (Raj) — Revers. AIR 1976 SC: 
560 A. 


AIR 1976 


ERRATA 
AIR 1976 Allahabad 19 (Jan. 76) 


At page 20, Coi 1 Para 3, in line 4 from the bottom : 


“Rs, 800”. 


read ‘Rs. 100° for- 


AIR 1976 Madras 5 
At page 5 Col 2 Head note (A), For ʻO. 6 R. 7 read ‘O. 6 R. 17. 
AIR 1976 Journal at p. 8 (Feb. part) : 


In Co, 1 Para 2, line 5 from the top of the para, after the word “that™ 
and before the words “the son”, read the words “all heirs — and not only’— 


AIR 1976 Supreme 


COMPARATIVE TABLE 
(10-2-1976) 
1976 March 

All India Reporter = Other Journals 


AIR 1976 An. P-a. | AIR 1976 Karnataka 


AIR 1976 Madras 








Court AIR Other Journals {AIR a Journals E Other Journals 
AIR Other Journals L 1975 86 (1975) 2 Kant any 2 
476 a l : : E ze isis an dh 1N 805 w au E ; 291 | 73 (1976)1 Mad a 
477 (1976) 1 5} 1 Andh Pra an 
479 (1978) 1500295 |* ae (B 0) 229 L J289 | 75 88 Mad L W 721 
488 1975 Cur Ld 668 (1975) 2 Andh 40 (1975) 2 Kant 79 no 
487 (1976) 1 S C C 288 WRisl LJ 202 | $2 spat eae 
489 (1976) 7S TA 15 1975 Andh L T 424 ILR (1978) 83 (1978) ee 
rts a IDR (1975) Kant 1679 ee 
557 sae (80) 940 Andb Pra 685 | 41 (1975) 2 Een ae el 
560 197 s 
565 se ee ee s nOi 1975 Ren C R638 | 95 (1975) 2 a se 
At oe ILR (1975) A adie. 88 Mad L W704. 
588 oee Anåh Pra 843 Kan 36 
599 es 43 (1975) 2 Kant 1975 ACT 582 
B08 on, AIR 1976 Bombay LI446 | ap -1976 Orissa 
se ee AIR Other Journals z a [AIR Other Journals: 
821 (1975) 2 F AC 444 A E vara 7 : i 66 (1975) 2 Kant 52 a 
626 ae a3 i D oa ao 62 ILR (1975) 
Ee a 82 1975 Mah L J 497 a a ae Aa FAON 
33d aö 87 1975 MehLJ541 | go (1975) 2 Kant AIR 1976 Patna 
536 eee 94 1975 Mah L g 404 L J282 {ATR Other Journale 
338 S AIR 1976 Calcutta 1970 Ron C R20: F65 s 
ia s AIR  Othor Journals | ô% (19792 Kant. | 69 1075 BBO J 540 
851 gi 81 80 Cal W N 168 ILR (1975) 76 ae 
hp ‘ie $ a.. Kant 1781 79 nay 
oa oes 82 eee 
662 isi 88 nes AIR 1976 Kerala | 8g so 
565 oon 97 one AIR Other Journals | 90 was 
567 oot 99 son 84 “eh 92 ase 
670 e FP = 35 1975 Ker LT 587 |94 
AIR 1976 Allahabad Ls Be 87 a AIR 1976 6 Punjab 
AIR Other Journals | 555 (1976) 80 Cal 42 ILR (TUM ggg [AIR Other Journals 
09 i 126 NERA 1976 Kor L T 29 67 1975 Car L J 508 
107 (1976) 2 All L R 29 te fate oan 48 1975 Ker L T 526 BFB (1275) — 
111 N e t a.. = 
L R483 
118 noe ATR Other Journals 47 ILR Ore 69 90 (1975) 77 Pun 
121 1975 AI WO 682 | n GR 718 
125 Sos ses 1975 Ker LT 128 e 
141 tb a AIR 1976 Madh i e E j as 
soo a a ; E 
AIR 1976 An Pra.| & ie Pradesh | 93FB76 Pan L R 612 
AIR Other Journals 90 ove oe 1974 Car LJ 558 
a ie eae 7 mn ee og en uae j 728 
L C) 218 ; a 
Gin è uo AIR 1976 Gujarat j A z 3 : ni 94FB 1975 Pun LÈ 5 162 
WR 377 «| AIR Other Journals AIR 1976 Raia 
83 (1975) 2 Andh 33 16 Guj L R 558 1975 Jab L J 806 A 9 i j sthañ 
= WR201 | 87 a 1975 AC J 494 IR Other Journals 
84 (1975) 2 Andh 47 16 Guj L R 898 40 1976 Jab L3 888 | 65 1975 WLW 428 
i 1975 M P L J 852 1978 Raj L W 408 
8b (1976) 2 Andh Pra | AIR 1976 Himachal] 44 1975 Jab L J 688 | 68 1975 WLN437 
J (HC) 217 Pradesh i a MP by 715 1975 Raj L W 356 
(1978) a Andh AIR Other Journals MPHJ 734 |71 1075 WON 442 
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LJ (H C) 40 ILR (1975) (1975) 2 Berv 1975 W L N 607 
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ILR (1975 1976 Raj L W 86s 
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Datta 
on 
The Company Law 
Second Edition 1976 Rs. 120.00 


This edition is ag COMPLETE, Compact, ExHavatrvH and Hanpy as could ba 
within its size and incorporates the amendments to the Act, relevant Rules and Statutes 
having a bearing on the subject. The Table of Cases contains 2600 cases and the Index 
has 7200 items which are more than any other book of its kind and size has. Caga 
raferances have been to the popular reports easily accessible. Texts of all the sections 
of the Act have been printed so that reference to old editions on the subject may not 
be necessary. Some of the topics have been elaborately discussed with emphasis on the 
practical aspect of the problems that are faced in the day-to-day management of a 
company. 


COMPREHENSIVE COVERAGE: Annotated by a leading authority, the 
text contains cross-references to the Companies Act, Foreign Exchange Regulation Act, 
Industries (Development & Regulation) Act, Monopolies & Restrictive Trade Practices 
Act, Rules, Notifications and Procedure, other allied Acts and Rules, ete., ete. 


EXPERT ANNOTATIONS ~ EMPHASIS ON INDIAN DECISIONS 
AND MODERN DEVELOPMENTS : The annotations are set out section by section 
supported by Indian decisions wherever available. Only in this way can you imme. 
diately refer to specifie provisions of the Companies Act, 1956, you wish to consulf, 
The author has encompassed a wide scope of material, dealing with such topics as 
abuge of corporate morality, lifting the corporate veil, convertible debentures, shares of 
no par value, debentures geared to the cost of living index, capital gearing, valuation 
of shares, takeover bidg—the aim being to better explain the mora fundamental 
principles of company law. 


PROCEDURE : Wherever thought fit, the procedure has bean indicated, the 
relevant Rules with page numbers of the book where the rules have been printed. It 
further highlights the important developments of vital concern to the Lawyers, 
Chartered Accountants, Company Secretaries and Executives. 


HANDY: In one volume of about 1700 pages, the book contains a Table of 
Cases with complete references, a simple comprehensive and reliable Index, and com. 
montaries supported by Indian and Foreign decisions with reference to the relevant 
Rules and Notifications. 


COMMENTARY AND ANALYSIS BY EXPERIENCED AUTHOR: The 
Author’s other two books—-Company Meetings € Resolutions and Company Directors — 
have been found of great utility and have become very popular. With many years’ 
experience as practitioner and senior lecturer of University Law College, Calcutta, and 
visiting lecturer of Banks and other Institutions behind him and association with 
companies and managerial personnel, the author hag the necessary insight into your 
problems to provide simple and quick answers to the points that need clarified. 


THE BOOK YOU NEED: It is the only book of its kind with a pragmatic 
approach. 





54, Ganesh Chunder Avenue and 


i Eastern Law House Private Ltd. publishers: 
Se CALCUTTA 700013 Booksellers 
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Vol. I Volume II 
Ready for Dispatch -Fast Progressing 


“Labour Law Journal Digest” 


(1966-1975) (TWO VOLUMES) 
(With Special Supplement Volume) 
Editorial Committee: 


R. VENKATARAMAN, M.A., B.L. C, B, PATTABHI RAMAN, BAR-AT.LAW 
Managing Editor, L.L J. Editor, L.UJ, 
S. VISWANATHAN, B.A., B.L, B. R, DOLIA, B.Sc. (HONS), BLL, 
Editor, L.v.J, Editor, L.L.J. 


Digest saves precious time and reduces strain hunting for a reference. It is a necessity. It is 
a book of daily reference. In the growing mass of Case Law one has to have a Digest by, One’s side to 
dig up a Case or to trace a reference within a short time. 


Present L. L. J. Digest suffices the above purpose. It is a positive asset & an individual 
addition to your Library. It is the only key & the Index to Case Law reported in 20,000 pages of 
20 volumes of Labour Law Journal 1966 to 1975. It will soon repay the cost-of its purchase in terms 
of TIME AND LABOUR saved and HIDDEN CASE LAW REVEALED. 


ORIGINAL HEADNOTES & ARRANGEMENTS 


This Digest consists ‘ORIGINAL HEAD NOTES” & SHORT NOTES of “LABOUR LAW 
JOURNAL”, 


It is arranged Alphabetically, Act-wise and Section-wise, Cross-references are provided as to 
leave no point unnoticed, The names of Judges, who delivered the Judgments are also given, Parties’ 
names are mentioned in each & every case. As the Editors of L., L. J. have discussed the facts of the 
Case in the Head-notes, it makes the point fully understandable, Parallel Citations to the other 
Law Reports are provided. Wherever needed, Synopses to the long points are also given to find out a 
ease reference easily. A complete list of Cases—Overruled, Reversed. Not followed, Dissented from 
etc, etc. reported in LABOUR LAW JOURNAL, 1949-1975 is also given in Volume I, 


SUPPLEMENT YOLUME 


L. L, J. Digest (1966-1975) 2 volumes, would be covering 2200 pages. Case Law excluded, 
would be continued in a Supplement Volume. This volume will also cover the Cases reported in other 
magazines i. e. LABOUR AND INDUSTRIAL CASES, FACTORIES JOURNAL REPORTS, FACTO. 
RIES & LABOUR REPORTS etc. etc. English Case Law is also digested very systematically in this 
Supplement Volume, It will be supplied to all the L, L, J. Digest Subscribers at Concessional Price 
which will be announced later on, 


An indispensable Publication to the BENCH, BAR, LIBRARIES, FACTORIES, INDUSTRIES, 
ee & TRADE UNIONS, Due to scarcity of paper, only limited number of copies are being 
printed, 


BEAUTIFUL PRINTING SUPERIOR PAPER EXCELLENT GET UP 
Printed Prica Postage Extra Pages— 
Rs. 160/. of 2 volumes App : 2,200 


Price of Supplement Volume will 
be announced later on, 
(SOLD ONLY IN SETS WITH SUPP.) 


GONCESSIONAL PRICE Rs. 150/. ON FULL ADVANCE (Save Rs. 20/-). 


On Advance Payment of Rs. 150/- both the volumes will be despatched by Regd. Post, Postage 
Free. i.e. a net saving of Rs. 20/- per set (Rs. 10/- Concession & Rs, 10/. Packing & Postage). Remit 
Rs. 150/- immediately by Money Order/Cheque or Demand Draft. Avail the benefit of Rs. 20/. today or 
pt concession can be withdrawn at any time by the Publisher. Add Rs, 3/- as outstation collection 
eharges. 


Place your order & remittance to Sole Selling Agent 


WADHWA SALES CORPORATION 


v -> a LAW BOOKSELLERS 
V 314g D = 


Dhantoli, NAGPUR - 440012. 
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Nandi’s 
Civil Ready Referencer 

Edition 1976 | Rs. 60.00 























Decisions are daily multiplying. It is difficult even for the busy practitioners 
to keep pace with if. The Courts desire the propositions of law propounded by 
Advocates the sanction of decisions of superior Courts. Valuable time is wasted in 
futile search for decisions. 


This book. will be of immenge help to busy practitioners. The bench also may 
test the arguments of lawyers with reference to decisions. Reference of decisions on 
important statutes would be readily available. The book has no parallel. Subjects are 
arranged by suitable headings and those are well indexed. The decisions are up-to-date. 
Numerous Supreme Court decisions are cited. The Index is methodically and scienti- 
fically arranged. 


It is a must for the Judges and advocates. 


Saha’s 


Miarriage and Divorce 
Edition 1976 Es. 50.00 


Sana’s Marriage & Divorcn gives a complete information on the subject 
supported by up-to-date decisions, both Indian and abroad. The underlying principles of 
all matrimonial reliefs and grounds thereof in the background of the Special Marriage 
Act, the Hindu Marriage Act, the Christian Marriage Act, the Indian Divorce Act, the 

. Muslim Law of Marriage and Divorce, the Foreign Marriage Act, ete., have been 
succinctly dealt with and discussed. 


The most outstanding feature of the book is the author's traversing the entire 
field of Indian law from ancient to modern age. The chapter entitled ‘Marriage and 
Conflict of Laws” deals with a subject which has not been discussed by any allied 
publication in India hithertofore. It ig essential to the bench, the bar and the public 
interested in this branch of the law. 


The Companies Act, 1856 
Edition 1976 Rs. 30.00 


The book containg the text of the Companies Act, 1956 as amended up to 
1 January 1976 with short notes. The new rules and several Allied Acts and Rules 
gre algo added. 





i Eastern Law House Private Ltd, Publishers 


54, Ganesh Chunder Avenue and 
CALCUTTA 700013. Booksellers 
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Selected Law Books 


4, AIYER; Law of Contempt of Court, Parliament and Public 

Servants (containing commentaries on Contempt 

of Courts Act 1971, and General Contempt Law 

with Chart of Corresponding Sections of 1952 

Act and 1971 Act), 

RAO: Law of Injunctions — In 2 Vols, 

GUPTA: Firearms Ballistic and Jurisprudence 

AGARWAL : eee Court Criminal Digest. In 2 Vols. 

VERMA: Muslim Marriage and Dissolution, (1971 Ed, 

s with 1975 Supplement). 
S, ROW: Court Fees and Suits Valuation Act. (Central 
and States) (1967 Ed. with 1975 Supp.) 

Yearly All India Criminal Digest 1974 i 

Yearly Supreme Court Digest 1974 

. KRISHNASWAMI: Law of Adverse Possession. 

10, BANERJEE: Law of Criminal Appeals and Revision. 

i (1971 Ed, with 1975 Supplement), 

Ale R. SHARMA: Law of Mesne Profits. 

42. SUBRAHMANYAN & SINGHAL: Contract Act, In 2 Vols., 
, (1968 Ed. with 1975 

. Supplement), 

113. CONSUL: Probation of Offenders Act and Rules. (Central 

and States). 
44, JAI PRAKASH: Essential Commodities Act, (with upto- 
date Central Control Orders). 
15. CHANDAK: Law of Notices (Civil and Criminal. With 
Model Forms) (1971 Ed. with 1975 Supp). 


46, BEOTRA: Customs Act (1971 Ed. with 1975 Supp). 
17. KATIYAR: Easements and Licences. 
18, SETHI: Hindu Succession Act, 


+ s È. -e 


om~ 


49, AGARWAL: Privy Council, Federal Court and Supreme 
l Court Taxation Digest 1922 — 1974, 
(1922—1972 Ed, with Addenda of 1973 
and 1974 Cases), 
20, S. ROW: Provincial Insolvency Act, 
21. BINDRA: Interpretation of Statutes. 
22, BAGGA: Labour Manual (containing about 70 Labour 
Acts and Rules) In 2 Vols, 
23, ACHAR: Motor Transport Workers Act. (with States 
Rules), (1970 Ed, with 1975 Supp.), 
24, SUBRAHMANYAN: Law of Minors. 
25, CHATURVEDI: Natural and Social Justice. 
26, BEOTRA: Partition Act (with model forms), 
27, SINGHAL: Indian Partnership Act. (with States Rules) 
(1966 Ed. with 1975 Supplement). 
28. BINDRA: Hindi: Pleadings and Practice (with about 
550 Model Forms), 
29, SETHI: Police Acts (Central and States) (1970 Ed, with 
1975 Supplement) 
30, AGARWAL : Supreme Court Sales Tax Digest. (Central 
and States) 1950—74 (1950—72 Ed. with 
Addenda of the 1978 and 1974 Cases), 
Societies Registration Act. (Central and States), 


31. SASTRI: 


5th Ed. 
4th Ed. 
2nd Ed, 


8rd Ed, 


8th Ed, 


Srd Ed, 
5th Ed, 


3rd Ed. 
Srd Ed, 


2nd Ed, 
3rd Ed. 
8th Ed, 
5th Ed. 


3rd Ed, 
6th Ed. 


2nd Ed, 
2nd Ed, 
2nd Ed, 
2nd Ed, 


2nd Ed, 
3rd Ed. 


oth Ed. 


32, BANERJEE: Law of Specific Relief T, L, L, (L971 Ed, with 


1975 Supplement). 
33, GOPALAKRISHNAN: Law of Wills, 
:34. CHAUDHARI: Art of Writing Judgments (with Civil and 
Criminal model Judgments), 
35. RAO: Law of Agency, 
36, DAS: Arbitration Act. 
37. AIYER: Law and Practice of Arms and Explosives. 
38, ANAND: Constitution of India (1966 Ed, with 1974 
Supplement). 





Place your order with the publishers : 


5th Ed. 
8rd Ed, 


3rd Ed, 


Srd Ed, 
7th Ed. 


2nd Ed, 


LAW BOOK COMPANY 
Sardar Patel Marg, P. B. No. 4, ALLAHABAD. 





23. 





60/00 
120/00 

40/00 - 
100/00 - 


30/00 
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IN THE QOUBSE OF PUBLICATION 


Chaturvedi & Pithisaria’s 


Income Tax Law 
SECOND EDITION 1976 IN 4 VOLUMES. 
Vol. 1 ts now available Vol. 1 Rs. 90.08 


CHATURVEDI & PITHISARIA hag earned judicial approval. The first edition was 
exhausted within a span of only three months. Since then, there had been persistent 
and numerous enquiries from all quarters. Since the Taxation Laws (Amendment) 
Bill, 1973, was on the legislative anvil for about two years, the second edition had te 


await its passage. This having been passed on 7 August 1975, the work was imme. 
diately taken up in hand. 


In its first edition, CHATURVEDI & Prrnisarra comprised 3,350 pages, The 
second edition is estimated to contain between 4,500 to 4,800 pages. It has, therefore, beem 
decided that the work should consist of four volumes, each having over 1,000 pages. 


The publication will naturally take its time. Is has been decided that tka 
volumes would be released as soon ag each is ready. Vol. 1 is just published. It is 
expected that Volumes 3 to 4 would be published within the year 1976. 


THE ORIGINAL ARRANGEMENT in the first edition has been scrupulously 
maintained in tha second edition. 


THE TEXT of the law hag been brought up to date as on 1 January 1976. 
This includes the amendments effeated by the Taxation Laws (Amendment) Act, 1975, 


and the Finance Act 1975. Footnotes indicate the date from which a particular amond. 
ment has come into force. 


f 


THE CHANGE IN LAW brought about by each amendment hag been ex- 


plained in simple language. Wherever found, the departmental circulars explaining 
such changes hare been fully extracted. 


ANNOTATIONS embrace all the case laws on the point, right up-to I. T. R. 
Vol. 100. Cases from I. T. R. Vol. 101 have also been given. 


CASE LAW indicates also the year and the name of the Court deciding it. 


Caseg from Income Tax Reports, Taxation Law Reports, Taxation and other law 
reports have been given. 


DEPARTMENTAL CIRCULARS have been sei at. appropriate places in the 
annotation portion indicating the departmental view on the import of the text. 


THE YOLUNTARY DISCLOSURE of Income and Wealth Ovrdinanca, 1978, 
has been given in Vol. 1, including the rules, circulars, etc., thereabout. 


A SUBJECT INDEX ig attached to the volume of its own contents. 


D 





Eastern Law House Private Ltd. Publishers 
54, Ganesh Chunder Avenue, and 
CALCUTTA 700013 Booksellers 
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Phone: 3441 Grams: Document Houses, SIM LA-3. 
(A, I. F. D. INVESTIGATION BUREAU ) 1980-1976, 
FULLY EQUIPPED with MODERN LABORATORY & LIBRARY, 
for DETECTING FORGERIES in IMPORTANT cases in any Language. 
Wills, Partnerships, Agreements, Deeds, Pronotes. otc. 


Refer to: SENIOR CORSLTS. 


SCIENTIFICALLY FORENSIC OPINION UPHELD by JUDGES 
of the SUPREME COURT of INDIA. 


on Buzamination of Questioned Documents Inks & Paper Analysts & Ballistic Haperts, 


Dr. BAWA R. SINGH, Ph. D., Gord Medaliist, 
Great Britain), etc F.R.M.S., M.R.P.S 
with NO EQUIVALENT & NOTHING PARALLEL 
More than 46 (Forty-six) Years Successful Experienca 


QUESTIONED DOCUMENT EXAMINER’S HOUSE, $ IMLA-S. 











A 
o 


Grams: “Forgefog™ Phone. 4121829 
HANDWRITING EVIDENCE 
By X. 5. RAMAMURTHI, Handwriting Lapert (48 years standing) 
3, INE Main Road, Gandhinagar, Adyar, MADRAS: 600020. 

Foreword by the Honourable Mr. Justice G. RAMANUJAM, Judge High Court, Madras: 
Honourable Mr. Justice PARTHASARATHY, Judge High Court, Hyderabad 
says the book is indispensable in the conduct of disputed document cases, Price Rs 80/-, 

Copies from RE. S. PRASAD, Handwriting and Finger Print Hzypert. 
3, TIT Main Road, Gandhinagar, Adyar, Madras: — 800020. 
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NOW READY FOR DISPATCH FOURTH EDITION 1975 
HINDU SUCCESSION ACT, 1956 
by D. H. CHAUDHARI, 2.8c., LL.B., Advocate. 


The edition is completely revised, Many new topics are added and case law brought upto date, 


_ _ Topies like overriding effect of the Act, devolution of Tenancy rights, impact of the Act on the 
Mitakshara coparcenery share inherited by the son whether ancestral or separate property, mother’s 
share at notional partition, fictional death of a male Hindu after the Act and heirs in such case, Pre-Act 


alienation by the widow and rights of reversioners, effect of alienated property reconveyed to the 
widow after the Act. Other topics are fully discussed. 


The changes made by the Act in the Mitakshara Coparcenary, the Tarwad and Sthanam 
property have affected the taxation under the Income Tax Act, 1961, the Wealth Tax Act, 1953, The 
Gift Tax Act, 1958 and the Estate Duty Act, 1958, Case Law taking note of such changes is also giver, 


Royal Size Nicely Printed Well Bound Price Rs. 50/. 
LATEST LAW BOOKS 

HINDU MARRIAGE ACT, 1955 
By D. H. CHAUDHARI, Advocate 

3rd Edn. with Supplement 1973 Royal Size Pages 470 Rs. 25/. 

THE PAYMENT OF WAGES ACT WITH RULES. With Supplement 1972 

By A. 8. DESHPANDE, Advocate 

Reyal Size Pages 410 Bs. 30/.. 

LAW OF .MUNICIPAL ELECTIONS IN INDIA 


By A. §. DESHPANDE, Advocate 
Royal pages 400 Ra. 35/. 


Place your order with 
N. R.. BHALERAO 


Law Book Sellers & Publishers 
492, Shaniwar Peth, POONA - 411030 








or 
Ari a hth a hoch allel 
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Qualify aS A 
DBOGUMENT EXAMINER 
for a BETTER Future, STATUS & SUCCESSFUL CAREER OF SECURITY 
VERY VALUABLE GENERAL TRAINING COURSE at 


COLLEGE OF DOCUMENTS SPECIALISTS 
(Established : 1930) 


Restarted after partition of the Country 
Prospectus for Postage stamps of only ninety-five paise, 
QUESTIONED DOCUMENT EXAMINER'S HOUSE, SEMEL As2, 














Seervais Constitutional Law of India 
Volume Ii 


Since thig book appeared eight years ago, it has established itself as the leading authority, and the 
“only Critical Commentary, on the Constitutign al Law of India. The second edition has bean long awaited, 
and its appearance will be greeted with rellef by hard worked practitioners seeking guidance on the great 
ahanges that haye been brought about by judicial decisions and constitutional amendments in the last 


eight years. 


Seervai’s Critical Commentary deals with these changes. This has made it necessary to re-write 
and enlarge many shapters of the book, which is published in two volumes, Each volume eontaing s 
' weparate Table of Cases and an Index, and Volume 1, which has been published, contains 15 Chapters and 
a text of the Constitution. Farther, Volume II contains recent Amendments to she Constitution (the 
‘Thirty-Fourth to ths Tkirty-ninth Amendment.) Volume IJ will contain approximately 700 pages. 


Volume II has the following Chapters: XVI Right to Judicial Remedies (Writs—Haglish and 
‘Indian Law) : Arts, 32 to 36, Art, 226; XVII Directive Principles of State Policy : Arts, 36-51 ; XVIII 
‘The Union and the State Executive ; XIX Borrowing, Property, Contracts, Rights, Liabilities, Obligations 
and Suits: Arts, 292 to 300; XX The Union and the State Legislatures : XXI Delegated Legislation ; 
XXII Legislative Power of the’ ‘Union and States ; Legislative Lists; XXIII Official Language; XXIV 
Trade, Commerce and Intercourse within the territory of India ; XXV The Union Judioisry ; XXVI 
‘The State Judiciary; XXVII Services under the Union and the States ; XXVIII Special Provisions ag 
wegards cortain Qlasses ; XXIX Blestions : XXX Amendment of the Constitution, 


Important resent decisions have been incorporated in the text. 
Some judgments which could not be incorporated are included in an Addenda. 
Price Per Set Rs. 125.00 Yol, I Rs. 75,00 Wol. If Rs. 50,00 
To be Sold in Sets Only. 


N. M. TRIPATHI PRIVATE LIMITED. 
164, SAMALDAS GANDHI MARG, BOMBA Y.8. 














Grams ;: "EXPERT JAIPUR” Telephones : 72135 


INTERNATIONALLY KNOWN EXPERT 
AGAIN AT YOUR SERVICE 


Kashy 


B.A, (Hons) LLB. (Delhi), M.LA.L (U.S.A), F.R.M.S. (London) 
HANDWRITING & FINGERPRINT EXPERT 


Recently visited New Scotland Yard of London and various Forensic Soisnce 
Laboratories of 16 countries of Europa, Africa and Asia, i.e, England, Danmark, Norway, 
‘Sweden, Finland, Holland, Balgium, Francs, West-Garmany, Switzerland, Italy, Grasse, 
Nepal, U. A. R., Iran and Afghanistan, whera Kashyap had gone to attend two 
international Conferences, advanced study and lecture tour, 


Chllarenjan Marg, C-Scheme, Jalpur-i. (Rah) 
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To make The Digast cover the entire post.Constitution period up to end 
of 1965, cases of 4950 have been included in it. 





A masterpiece of Consolidation % A monumental work 
tn A. I. R. tradition. 
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A key to the vast mass of case law of the post-Constitution 
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FORTHCOMING A. I. R. PUBLICATION 
Fitth (1976) Edition of A. I. R. Commentaries on 


The Limitation Act 
(Act 36 of 1963S) 
By CHITALEY & RAO 


(In 2 Volumes ) 


Incorporating up-to-date legislative amendments and case-law. 


The Limitation Act, 36 of 1963, overhauled the law of limitation in several 
respects, Our last Edition followed immediately the new Act was passed in 1963. 
There were no decisions bearing on the new enactment. The absence of decisions 
was unquestionably a handicap. In the present edition, we have considered all the 
decisions pronounced after the new Act was passed, In a real sense, therefore, this 
edition is the first A. I. R. Commentary on the law of limitation as contained in the 
latest enactment in the law, namely, Act 86 of 1963. Thus this edition can be said 
to contain the most up-to-date statement of the law of limitation both from the point 
of view of statute law and case law. 


SPECIAL FEATURES 


1. Aecurate text of the provisions both of the| 5. Suggestive Note headings in the Com. 


Act of 1933 and of the Act of 1903, so ag mentary. 
to facilitate the understanding of the case- | 6. Ample footnote remarks bringing out the 
law under the Act of 1908. special features of each cage. 
2. Tabular statement of headings of the| 7- Nota more digest of casolaw. 
Notes on each section and Article. 8. Å cogent and reasoned exposition of the 
law. 


3. Objects and reasons of the provisions of l l 
the lates} enactment, given under each 9. A truly reliable guide to the law of 


an limitation. 

provision (wherever necessary). 10. Original approach to the questions in. 
4, The text of the corresponding provision of volved. 

the Act of 1908 given immediately below | 11. Exhaustive Topical Index. 

the provision in the Act of 1963. 12. Table of Cages. 


PRICE :—First Volume: Rs. 65/- 


second Volume ; Price same as of first volume, subject to possibility of 
enhancement owing to unavoidable circumstances. This proviso is applic- 
able to all orders including those booked prior to the increase in price. 


For further details please contact our Travelling Representatives 
or 
Write direct to: 


Tha Sales Manager, 
ALL INDIA REPORTER LTD. 


Post Box No. 209, 
Congress Nagar, NAGPUR.12/%4400 12. 
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1974 (7th) Edition of A. 1 R. Commentaries 
ON THE NEW 


Code oi Criminal Procedure, 1973 


IN 4 VOLUMES (Volumes J, II & III already despatched) 
Vol. IV in Press. 


The Code of Criminal Procedure, 1973, hag come into forca from 1.4.1974. While 
fepealing the old Code, the new Code hag brought about considerable and radical changes in 
the Criminal Procedure, necessitating revision and re-writing of almost the entire commentary 
in this new edition. Besides giving the three Comparative Tables, first Comparativa Table 
showing corresponding Chapters New and Old, second Comparative Table showing corresponding 
Sections New and Old and third Comparative Table showing corresponding Sections Old and 
New, the entire text of the New Code ig printed in the first volume. Special care hag been 
_ taken in the commentary on each section to point out the difference between the old law 
and the new law. 

2. The present edition will be the first full-fledged commentary on the new Coda in 
the field and will be as dependable and reliable as the preceding editions. Needless to say 
ii will be in the unique and now popular tradition and style of all A. I.R. Gommentazieg. It Is 
a MUST HAVE publication, more go in view of the sweeping changes in the old Oodae. 


SPECIAL FEATURES 


1, Text of the entire new Code in Volume I. 

2. Three Comparative Tables of the Chapters 
and Sections of the old and new Codas, 

3, Extracts from Statement of Objects and 
Reasons, Notes on Clauses and 37th and 
41st Reports of the Law Commission of 
India, at relevant places, in support of 
the changes in statute. 

é. Corresponding sections of old Code indi. 
cated and quoted. 


5. Exhaustive, analytical and critical treat. 
ment. 


6. Up-to-date cage law. 


7, Systematised treatment with Synopses, 
appropriate headings, Cross-References, 
etc. 

8. Exhaustive Topical Indox. 


9. Hlucidation and interpretation of the law 
on tha basis of first principles. 


Price Rs. §0/- per Volume, post free 


OR 


Rs, 200 |- for the set, carriage free. 


Full advance payment carries 10% cash discount. 


For further information and details please contact our travelling Representatives 


Or 


Write diract to :— 


Sales Manager, 


ALL INDIA REPORTER LD. 


POST BOX No. 209, 
Congress Nagar, NAG P.U R -42/440013. 
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Manager’s Notice 


l. (a) Owing to the heavy cost of paper and 
printing now-a-days, we are printing only as 
many copies as are actually required and are not 
keeping a large stock of loose parts on hand, 


(b) Moreover, when we send a duplicate part 
to a subscriber, whole year’s set is made useless. 
Hence we are obliged to fix the price of duplicate 
parts at Rs. 25/- per part for A.I.R. and at Rs. 8/. 
per part for Cr. L. J, and Rs, 5/- for L.I, C. & 
Rg, 8}- for T. L. R. 

All prices and charges mentioned in this 
notice are inland prices and charges. 

8. Complaints as to non-receipt of A. I. R., 
Cr. L. )., L. I.C. & T. L. R. monthly parts 
sent under V.P,P. or Regd. Post will not be consi- 
dered unless the complaint regarding A. I. R. 
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month and that of Cr. L. J. before 8th of next 
month and that of T., L. R. by 2nd of next month 
and that of L. I. C. before 14th of next month. No 
duplicate copy of the part will be supplied free of 
cost on complaints received thereafter, - 


3. Despatch of monthly parts under Regd, Post 
ensures safe delivery. 


4, Journal subscriptions are always payable in. 
advance. 

9. Subscriptions are payable at Nagpur. Pay. 
ment by cheque should include Bank charge 
@ Re. 1 per.hundred. 


6. When payments to A, I. R. are effected by- 
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made payable to “The All India Reporter Ltd.” 
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7, Publications are not sold through any agency.. 
No bookseller can book orders for A.I. R. You 
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who attempts to supply or book orders for A. I. R. 
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every representative of this institution. The names 
of Representatives appear in A. I. R. Parts oceage 
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defendants’ firm for keeping. goods meant 
for sale. It also appears from the evi- 
dence that Harish Chandra Bagla’s go- 
down is not large enough to contain the 
huge quantity of cloth, namely 400 bales, 
and that p why, according to the plain- 
tiff, D.W. 1 Badri Prasad being a close 
friend of his had agreed to lend his go- 
down for dumping the goods of the plain- 
tiff therein. These facts are proved from 
the evidence of P.Ws. 3, 4, 5, 7 and 10 and 
D.Ws. 1, 5 and 6. It is against the back- 
ground of these proved facts that the evi- 
dence led by the plaintiff regarding un- 
loading of the goods in the godown of the 
defendants has to be appreciated. 

10. The High Court has conceded 
in its judgment that there is no dispute 
between the parties that the goods con- 
sisting of 400 bales of cloth were. brought 
from Phaphund to Kanpur in trucks. The 
Hish Court found that upto this point of 
time, there was no discrepancy between 
the evidence of the parties. The only bone 
of contention between the parties is whe- 
ther the goods were unloaded in the go- 
down of the defendants or in that of 
Harish Chandra Bagla the commission 
. agent. P.W, 4 Ganga Prasad who was one 
of the persons who had been sent to Pha- 
phund to get the goods and had accom- 
panied the trucks from Phaphund to Kan- 
pur states clearly that the goods were 
unloaded in the Kahu-Kothi near the 
shop of the defendants. From the topo- 
graphy of the place mentioned above, it is 
obvious that the shop and the godown of 
the defendants being situated in close 
proximity to each other, the evidence of 
this witness is not at all inconsistent with 
the goods having been unloaded in the 
godown of the defendants. In fact the wit- 
ness not only says that the goods were 
unloaded near the defendants’ shop at 
Kahu-Kothi, but he also states that the 

goods were entrusted to Badri Babu 
0D. W. 1). This part of the statement has 
been completely overlooked by the High 
Court. Furthermore, the witness states in 
cross-examination that the godown of the 
defendants is in the shop of the defen- 
. dants’ firm. It is obvious, therefore, that 
the godown of the defendants being situ- 
ated adjacent to the shop of the defen- 
dants, the statement of the witness is 
neither incorrect nor inconsistent with the 
case made out by the plaintiff, The goods 
could be said to be entrusted to Badri 
Prasad if they were placed in his custody 
or in his godown. The High Court has 
further remarked that the witness admits 
that he had not seen the defendants’ go- 
down from inside or from outside. That 
by itself would not falsify the testimony 
of this witness. The High Court further 
relies on the admission of the witness 
that 200 bales of the plaintiff were sold 
in the shop of Harish Chandra Bagla. The 
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High Court appears to have laid emphasis 
on this admission after divorcing it from 
the context in which it has been made. 
The witness while describing the invoices 
relating to 200 bales of cloth belonging to 
the plaintiff and the manner in which 
they were sold said that the 200 bales 
were sold at the shop of Harish Chandra 
Bagla. The witness also says that the Par- 
chas of those bales were prepared in the 
names of the plaintiff and the defendants. 
This statement has got nothing to do with 
the place where the goods were unloaded. 
The statement refers to a point of time 
which is after the goods were dumped in 
the godown of the defendants and were 
sold through Harish Chandra Bagla who 
was the commission agent of both the 
parties. The High Court further remarked 
that the witness could not say how many 
of the 200 bales belonged to the defen- 
dants and how many to the plaintiff. This 
statement also does not falsify the evi- 
dence on the question of unloading the 
goods in the godown of the defendants. 
These are the only grounds relied upon 
by the High Court for discrediting the 
evidence of this witness and in our opin- 
ion they are not at all sufficient to dis- 
lodge the evidence of this witness on the 
point that the goods were unloaded in 
the godown of the defendants which is 
near their shop and that the goods were 
entrusted to Badri Babu (D.W, 1). 

Íl. The High Court then refers to 
the evidence of P.W. 7 Ram Sagar who 
had also clearly stated that two sets of 
200 bales each were brought to Kanpur 
and unloaded at the shop of Badri Prasad. 
Here again the High Court appears to 
have fallen in the same error in not tak- 
ing into account the topography of the 
place. If the godown was situated adia- 
cent to the shop of the defendants, then 
merely because the witness referred to 
the shop and not to the godown that by 
itself would not be sufficient to discard 
the testimony of the witness and to hold 
that the goods were not unloaded in -the 
godown of the defendants. As the two 
places are very near to each other and be- 
longed to the defendants, the witness 
may have committed a bona fide error of 
description, Substantially, however, the 
evidence of the witness clearly shows 
that the goods were at least placed in the 
custody of the defendants whether it was 
in the shop or in the godown. Another 
comment made by the High Court was 
that in cross-examination the witness 
stated that he did not visit the -house of 
Badri Babu. Here the High Court has 
committed a clear error of record, be- 
cause the witness in fact clearly stated 
thus: “J have ‘been to Badri Prasad’s 
house”. It seems to us that as there were 
some printing errors in the Paper Books 
before the High Court, that is how this 
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error of record has crept in its judgment. 
The High Court further relies on the fact 
that the witness admits that the goods 
brought by him and Ganga Prasad from 
Phaphund were removed by palledars. 
- Here also the High Court seems to have 
misread the evidence of this witness, It is 
obvious that when the trucks were brought 
to the shop of the defendants, the goods 
had to be unloaded and for that purpose 
the labourers would have to be engaged. 
From the original record of the evidence 
i would appear that the witness stated 
thus : 

“I have gone inside the house of 

Badri Prasad The bales were unloaded in 
a Maidan and then were carried to a 
Chowk i.e. open land in front of the main 
door of Badri Prasad.” 
In Paper Book No. II printed in this 
Court the correct reproduction of this evi- 
dence does not appear to have been made 
where the statement attributed to P.W. 7 
is as follows: 


“I have been to Badri Prasad’s house. 
The goods were carried by labourer 
through the main door of Badri Prasad’s 
house to the square situate in the middle”. 
It would appear from the topography of 
the place that the godown of the defen- 
Gants is near the temple and is actually 
intervened by a Maidan. Thus what the 
witness wanted to convey was that the 
goods were unloaded from the trucks by 
the labourers who placed them on the 
Maidan and then carried them to the go- 
down of the defendants. The evidence of 
this witness, therefore, clearly shows that 
the goods were in fact unloaded in the 
shop or the godown of the defendants and 
the grounds given by the High Court for 
disbelieving his statement are wholly un- 
tenable as discussed above. 


12. The High Court then relies on 
the evidence of D.W. 5 Hari Shankar who 
has said that the goods were unloaded in 
Mauraya-wala-Gola in front of Harish 
Chandra Bagla’s shop. The witness has 
further stated that Mamrai Maniram have 
no godown. He being the defendants’ wit- 
ness was bound to deny the plaintiffs 
case. Nevertheless he has clearly admitted 
in cross-examination that there are 3 
dalans and 3 kothas in the defendants’ 
shop, the dalans being 9 to 10 feet in 
width and 11 to 13 feet in length and the 
Kothas being 8 to 9 feetx8 to 9 feet and 
Angan about 10 to 14 feetx10 to 14 feet. 
- He further admits that the godown_ be- 
longing to Mandir is with Babu Lal Badri 
Prasad (which as we shall indicate later 
is an allied firm of the defendants). He 
also admits that P.W. 5 Beni Prasad was 
an employee of Babu Lal Badri Prasad 
and what is significant is that the High 
Court has not at all considered ‘the evi- 
dence of P.W. 5 who was admittedly an 
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employee of the main defendant Badri 
Prasad and who has deposed clearly that 
the goods were unloaded in the godown of 
the defendants. In this connection P.W. 5 
Beni Prasad states that the defendants’ 
shop is situated in Kahu-Kothi Mohalla 
and the business at the defendants’ shop 
is done in the name of M/s. Babu Lal 
Badri Prasad. This clearly shows that the 
godown which was rented by Badri Pra- 
sad was actually used by the defendants’ 
firm also. P.W. 5 further states that a go- 
down exists in front of the defendants’ 
shop adjacent to the temple of Ram-Janki 
and the goods were also kept in the Ve- 
trandahs behind the business-seat (Gaddi) 
of the defendants’ firm. 


13. Lastly the High Court seems 
to have brushed aside the evidence of the 
most important witness of the plaintiff in 
the case, namely. Harish Chandra Bagla, 
who had deposed on oath that the goods 
were actually unloaded in the godown of 
the defendants and this fact had been per- 
sonally verified by the witness. The High 
Court failed to consider that this witness 
was a commission agent not only of the 
plaintiff but also of the defendants and 
he thus enjoyed the confidence of both 
the parties. D.W. 1 Badri Prasad himself 
tacitly admitted in his evidence that he 
thought that Harish Chandra Bagla was 
an honest man. In these circumstances, 
therefore, there should have been more 
compelling reasons for the High Court for 
disbelieving the testimony of Harish 
Chandra Bagla who stated in clear terms 
that he had gone to the godown of the 
defendants and found that 400 bales of 
cloth had been kept there—-200 bales were 
kept at one time and 200 at another He 
also deposed aS an eve-witness to the fact 
that the goods were being lifted from the 
Maidan of Kahu-Kothi for being placed 
in the godown: This witness has also cate- 
gorically denied the suggestion that the 
bales of cloth which were brought in 
trucks from Phaphund were unloaded in 
his shop. We have gone through the evi- 
dence of this witness which appears to be 
straightforward and has a ring of truth. 
The High Court has observed that as 
P.W. 4 Ganga Prasad who is a servant of 
Harish Chandra Bagla has stated that the 
goods were unloaded near the shop of the 
defendants and not deposited in the ‘go- 
down, therefore, it was difficult to. believe 
the witness. We are constrained -to ob- 
serve that the reasons given by the High 
Court are utterly unconvincing. Ganga 
Prasad P.W, 4 was: deposing regarding 
the unloading of the goods when they 
were unloaded at the shop of the defen- 
dants but Harish Chandra Bagla went 
there a little later when the goods had 
already been deposited in the godown. 
The two witnesses were deposing ‘to ‘dif- 
ferent sets of circumstances having taken 
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place at different times and we can see no 
reason why the evidence of Harish Chan- 
dra Bagla should be rejected, because 
Ganga Prasad had stated about the un- 
loading of the goods at a different time. 


14, As against this the defendants 
have examined four witnesses including 
D.W. : Badri Prasad himself to deny that 
the goods were kept in the godown of the 
defendants. The evidence produced by the 
defendants falls short of the standard of 
proof required by law and is not suffici- 
ent to displace the evidence of the wit- 
messes of the plaintiff. So far as D.W. 1 
Badri Prasad is concerned he has merely 
denied that the goods were kept in his 
godown, The witness, however, has not 
denied the existence of the godown and 
has admitted as follows: 


“In my shop there are three DALANS 
three rooms, two KOTHAS. Ram Janki 
temple is adjacent to my shop. Attached 
to Ram Janki Mandir there is one godown. 
That godown. is taken on rent in the name 
of Babulal Badri Prasad.” 


His evidence therefore clearly shows that 
his shop is spacious enough to contain 
the bales of cloth or at any rate a part of 
it. He has further admitted that the go- 
down which is adjacent to Ram Janki 
temple was taken on rent by an allied 
firm namely Babulal Badri Prasad. It may 
be interesting to note that D.W. 1 admits 
again that in the defendants’ firm Mamraj 
Manirem the partners are Babulal, Phul- 
chand and Badri Prasad D.W. 1 himself, 
where as these very persons are also the 
partners of the firm of Babulal Badri 
Prasad. Babu Lal is actually the uncle of 
Badri Prasad, The trial Court has found 
that the defendant has been carrying on 
the business in the names of different 
firms ‘belonging to the same group 


of persons and the firms have 
been described separately to avoid 
payment of income-tax. Although 


we may not go to that extent, but there 
is no coubt that all these firms are con- 
ducting business at almost the same place 
and the godown of the defendant Badri 
Prasad which was taken on rent from the 
temple was being used for keeping goods 
of all the firms. It seems to us that D.W. 1 
has deliberately concealed the truth and 
tried to deny the entire case of the plain- 
tiff regarding the custody of the goods 
belonging to the plaintiff without suffici- 
ent reasons) The evidence of D.W. l, 
therefcre, on this point does not inspire 
confidence. 


15. The next witness on this ques- 
tion is D.W. 3 Janki Prasad who is ad- 
mittedly the Munim of the defendants’ 
firm. He has also stated that Mamraj 
Maniram have no godown but at the same 
time he admits that there are a number 
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of Dalans, Angans and Kothas with M/s. 
Mamraj Maniram and states as follows: 


“There are three Dalans, Angan, four/ 
five kothas with M/s, Mamraj Mani Ram. 
In one Dalan. there is gaddi: in the other 
customers stay, in the third the goods re- 
ceived are checked In two kothas, Bahis 
(Account books) are kept, and in one 
Tijori (Safe) and cash are kept. In one 
Kotha open goods are kept, Badri Babu’s 
office is in one Kotha.” 

He further admits as follows: 


“The Dalans in Mamraj Maniram are 
14 by 15 feet long, 7, 8 feet in breadth, 
with 7, 8 feet height.” 


“One godown of the temple which 
falls in front of us is under the tenancy 
of Babulal Badri Prasad.” 


Thus the existence of the godown belong- 
ing to Babulal Badri Prasad is clearly ad- 
mitted even by this witness. Moreover 
this witness does not state in his evidence 
that he was present either at the time 
when the goods were unloaded or there- 
afier and is, therefore, not competent to 
depose as to where the goods were kept 
after being unloaded from the trucks. For 
these reasons, therefore, the evidence of 
this witness does not appear to be of any 
assistance to the defendants on this point. 


16. The next witness is D.W, 5 
Hari Shankar who was one of the persons 
who had gone to Phaphund to take delj- 
very of the goods. He admits that out of 
400 bales whose delivery had been taken 
by him, 200 belonged to the plaintiff 
and 200 to the defendants. He has, how- 
ever, stated that Mamraj Maniram had 
no godown and that the goods were un- 
loaded in Maurayawala-Gola in front of 
Harish Chandra Bagla’s shop. P.W. 10 
Harish Chandra Bagla who. as we have 
already mentioned, was a common friend 
of the defendants and the plaintiff has 
categorically denied that any goods were 
unloaded in or near his shop. In these cir- 
cumstances we are not able to believe the 
evidence of this witness D.W. 5 who is 
admittedly an employee of the defendants 
in preference to the evidence of P.W. 10 
Harish Chandra Bagla who is more or less 
an independent witness enjoying the con- 
fidence of both the parties and who has 


been characterised by D.W, 1 himself 
to be an honest man. Further- 
more D. W. 5 in his anxiety to 


support the defendants’ case appears to 
be more loval than the King and has 
Stated as follows: 


“As soon as the goods were unloaded 
from the trucks. the deliverv of the soods 
was given to the purchasers from that 
place.” 

This is completely falsified by the state- 


inet of D. W. 1 himself where he stated 
us: 
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“These 200 bales of mine which came 
to Harish Chandra Bagla were sold in ten 
or eleven davs.” 

For these reasons. therefore. we cannot 
oe implicit reliance on the testimony of 
. W. 5. 


17. The last witness on this point 
is D. W. 6 Ram Oudh who also savs that 
no goods were unloaded in the shop of the 
defendants. That this witness has really 
no knowledge of the fact regarding un- 
loading of the voods is clear from the 
statement in  cross-examination. where 
he states thus: 

“Simply I went to Phaphund and re- 
turned back. and excent this I did not 
do anything with respect to these goods.” 
In view of this statement in cross-exami- 
nation. it is impossible to place anv re- 
liance on the testimony of this witness. 


18. This is all the evidence that 
the defendents have produced So far as 
the deposit of the goods of the plaintiff 
in T godown of the defendants is con- 
cerned, 


19. On a consideration of the 
evidence of the plaintiff and the defen- 
dants we are clearly of the opinion that 
while the evidence of the plaintiff has a 
ring of truth and consists of persons who 
have deposed correctly. the evidence of 
the defendants is not worthv of credence. 
In other words. the evidence of the plain- 
tiff on this question far out-weighs the 
evidence of the defendants both in aua- 
lity and credibility. and in our opinion. the 
High Court was wrong in accepting the 
evidence of the defendants on this point. 
The finding of fact bv the Hish Court on 
this auestion is vitiated bv non-considera~ 
tion of material facts and admissions. mis- 
reading of evidence. errors of record and a 
manifestly wrong and unreasonable ap- 
proach. 


20. Apart from the oral evidence 
led bv the parties. there is also circum- 
stantial evidence of P. W. 6 Babulal. 
P. W. 8 Mohan Lal and P. W. 9 Banarsi 
Das who are purchasers of the goods be- 
longing to the plaintiff and are indepen- 
- dent witnesses who have clearly stated in 
their evidence that the goods were re- 
ceived by these witnesses from the cus- 
todv of the defendant. These witnesses 
have stated that the bills were realised bv 
Gokaran Nath the Bill Collector of the 
defendants and the commission agent 
Harish Chandra Bagla asked them to take 
deliverv of the goods from the godown of 
the defendants. These persons are to- 
tally independent and disinterested wit- 
nesses and bear no animus or esrudge 
against the defendants. In fact D. W. 1 
Badri Prasad himself admits in clear 
terms that he has no auarrel or dispute 

with Banarsi Das P. W. 9 or Mohan Lal 
P. W. 8. There is no reason why these 


* 
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witnesses should depose . falsely against 
the defendants. The evidence given bv 
these witnesses. therefore lends verv 
great assurance to the direct evidence of 
the other witnesses of the plaintiff to 
prove that the entire 400 bales of cloth. 
including the 200 bales belonging to the 
plaintiff. were handed over to the custody 
of the defendants bv being deposited 
partly in the shop and partly in the 
godown. 


21. There is one more circum- 
stance that supports the case of the plain- 
tiff regarding the custody of the goods. 
It was the plaintiffs case that the pur- 
chase of 400 bales of cloth was a joint 
venture. The defendants emphatically 
denied this part of the case and in our 
opinion wrongly. A large catena of docu~ 
ments filed by the plaintiff in the shane 
of vouchers. entries in Bahi Khatas. Par- 
chas etc. clearly go to show that the pur- 
chase of 400 bales of cloth was undoubted- 
lv a joint venture. though not joint in the 
sense that it was a partnershin business. 
Even the High Court found that the par- 
ties were at one upto the stage that the 
goods arrived from Phaphund to Kanpur 
and the controversy arose only when the 
auestion of unloading the goods came, It 
would appear that the plaintiff in his eyi- 
dence stated that he had dealings with 
the firm M/s. Mamrai Maniram. Badri 
Prasad was his class fellow in LL.B. pre- 
vious and his fast friend. The plaintiff 
further savs that 400 bales were purchas- 
ed by Badri Prasad from the Bombav 
firm — 200 in the name of the defendants 
and 200 in the name of the plaintiff. 
D. W. 1 Badri Prasad himself has admit- 
ted that the plaintiff was his close friend 
and that he knew the plaintiff since 1935 
and since that time they were continuous- 
lv acauainted. In these circumstances, 
therefore. it was not at all surprising if 
the plaintiff had asked the co-operation 
of his friend in the purchase of the cloth 
from M/s. Sidh Gopal Gaianand of Bom- 
bay and to helo him in selliny the bales 
of cloth purchased bv the plaintiff. Even 
P. W. 10 Harish Chandra Bagla has stated 
that the cloth of the plaintiff and the de- 
fendants was sold through him and both 
of them asked him to sell the cloth and 
to charge a particular commission, Even 
the defendant D W. 1 himself admitted 
that the 200 bales of cloth belonged to the 
defendants and the same auantity belong- 
ed to the plaintiff and the cloth was being 
sold simultaneously. In this connection 
D. W. 1 states as follows: 


“My 200 bales and olaintiff’s 200 
bales were being sold simultaneously 
(SAATH HEE SATH BIK RAHI THH?). 
Sometimes same goods. those. of plaintiff 
and those of mine. were eee together to 
same parties.” . 
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The defendant Badri Prasad also admitted 
that his Bill Collector Gokaran Nath used 
to realize monies from the various pur- 
chasers on behalf of the plaintiff but he 
tried to explain the same that this was 
done because the plaintiff had asked the 
defendant to do so. Lastly it was also 
admitted that the plaintiff and the defen- 


dant had money dealings even before the- 


present transaction. 


22. Finally from the documentary 
evidence produced by the plaintiff like 
Exts. 6. 30 and 31. it would appear that 
the expenses for the truck freisht ete. 
were paid by the defendants even for the 
goods of the plaintiff and the same were 
reimbursed by the plaintif by making 
credit entries in favour of the defendants 
in his books of account. Exhibit 6 is a 
Parcha which is admitted by the defen- 
dant Badri Prasad himself. This parcha 
shows that the. defendant had: spent a sum 
of Rs. 4.050-12-0 in respect of the freisht 
etc. This parcha was sent to the plaintiff 
who gave a credit for Rs. 4.050-12-0 to 
the defendants in his books of account. 
D., W. 3 Janki Prasad the Munim of the 
defendants admits in his evidence that 
Exhibit 6 was actually written by him 
and sent to the plaintiff. 


23. There is also an entrv in the 
Cash Book Ext. 31 dated Mav 6. 1948 
Rs. 60.000/- by which the plaintiff had 
given a credit for Rs. 60.000/- to the de- 
fendant in his books of account for the 
cost of the cloth paid bv the defendants to 
the Bombav firm on his behalf. Exhibit 9 
is an entry in the Dastakhati Bahi which 
shows that Rs. 15.800/- were realised bv 
Gokaran Nath by the defendants which 
was debited to the plaintiff's account. 
These facts are beyond dispute and they 
speak volumes against the case of the 
defendants that the transaction in aues- 
tion was not a ioint venture but merely 
an individual purchase bv the plaintiff. 
Having regard to all these circumstances 
we feel that the plaintiffs case on this 
point is true and the defendants do not 
appear to have rame out with clean hands 
but have denied every thine merely for 
the sake of denial. This circumstance 
indirectly supports the case of the plain- 
tiff that as all the 400 bales were jointly 
purchased: from the Bombav firm and as 
the plaintiff had no place in his godown 
and was not dealing in retail sale of cloth 
he had reauested Badri Prasad D, W 1 
to allow the goods. to be kent in the de- 
fendants godown and that is why the 
goods were deposited therein. 


- 24, For these reasons. therefore. 
the finding of the High Court that the 
plaintiff has not been able to prove that 
the goods were unloaded in the vsodown 
of the defendants is avainst the weight 
of the evidence and is based purely on 
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speculation and on misreading of the evi- 
dence. On the other hand. on a careful 
examination of the evidence we are Satis- 
fied that the plaintiff has been able to 
prove by reliable evidence that the entire 
400 bales of cloth after being unloaded 
were actually deposited in the godown of 
the defendants which is situated adiacent 
to their shop and also near Ram Janki 
temple. The goods so deposited included 
the 200 bales of cloth which belonged to 
the plaintiff. 


25. Before proceeding to the effect 
of our finding. it is necessary to pause for 
a while in order to examine the finding 
of the High Court on two noints. namely. 
the alleged inconsistency which. accord- 
ing to the High Court. appears in the 
piaint and the evidence led bv the plain- 
tiff and on the auestion of the genuine- 
ness of Exhibits 20 to 22 the Nakal Bahis. 
The High Court observed that there was a 
wide gap between the case as originally 
set up in the plaint and the case sought 
to be proved at the trial. On a careful 
perusal of the plaint and the evidence we 
are unable to agree with the finding of 
the High Court. A perusal of the plaint 
would clearly reveal that substantially 
all the allegations of the plaintiff are 
clearly mentioned therein. and if there’ 
was anv vagueness the same was cleared’ 
up in the written statement filed by the. 
plaintif? as directed by the Court which 
was moved by the defendants themselves, 
The facts pleaded in the plaint are as 
follows: 


(1) that as there was no space in the 
Plaintiff's godown. the defendants on his 
request agreed to keen the 200 bales of 
cloth in the defendants’ sodown situated in 
Kahu-Kothi, Kanpur: 


(2) that the defendants had sold all 
the cloth on behalf of the plaintiff except 
21 bales of which 19 bales were of Markin 
and 2 bales consisted of Dhoti Joras: 

(3) that when the plaintiff’s emplovee 
went to take delivery of 21 bales. the de- 
fendants did not handover the goods and 
later expressed regret for their action and 
promised to pay the sale proceeds with 
interest on demand: and 

(4) that accordingly the plaintiff 
made appropriate entries in his account 
books at the instance and assurance of 


the defendants. (emphasis ours). 


26. In the written statement filed 
ov the plaintiff under Order 6. Rule 4. 
Code of Civil Procedure. the particulars 
and essential details of the 21 bales of 
cloth were clearly mentioned in para- 
graph 1(b). Further more. counsel] for 
the plaintiff gave a statement before the 
trial Court on September 5. 1952. where 
also all the essential details regardineo the 
200 bales of cloth were ‘given. . In the 
Statement the counsel for the plaintiff ad- 
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mitted that the plaintiff had received the 
sale proceeds of 179 bales of eloth and 
that 21 bales of cloth remained un- 
accounted for. In the evidence also the 
plaintiff has sought to prove the verv case 
set up in the plaint as also in the written 
statement filed later under orders of the 
Court. We are unable to see anv sub- 
Stantial variation between the pleadings of 
the plaintiff and the evidence led by him 
at the trial. It is well-settled that plead- 
ings are loosely drafted in the Courts and 
the Courts should not scrutinise the plead- 
ings with such meticulous care so as to re- 
sult in genuine claims beine defeated on 
trivial grounds. In our opinion. the finding 
of the High Court that there was wide gap 
between the pleadinss and the proof is 
not at all borne out from the record of 
the present case. 

27. The High Court then seems to 
have vehemently criticised the manner in 
which the Nakal Bahis Exts. 20 to 22 were 
brought on the record at a late stage in 
breach of the provisions of Order 13. 
Rule 2 of the Code of Civil Procedure. 
Here also the High Court annears to have 
misdirected itself. by completely over- 
looking the date and the manner in which 
the Nakal Bahis were produced bv the 
plaintiff. As mentioned earlier. 13 docu- 
ments were produced bv the plaintiff 
along with his written statement giving 
better particulars on August 16. 1952. 
The Court applied its mind to the written 
statement and the documents and con- 
doned the delay bv an express order The 
Court further directed the defendants to 
record their admission or denial of those 
documents which was also done bv the 
defendants on August 20. 1952. A this 
was done even before the evidence had 
started and in these circumstances it can- 
not be said that the defendants were 
taken by surprise or that they suffered 
anv prejudice bv the production of those 
documents or bv the order of the Court 
allowing these documents to be produced. 
Order 13. Rule 2 of the Code of Civil 
Procedure does not provide for anv 
varticular ritualistic formula in which the 
order of the Court has to be passed. The 
obiect of Order 18. Rule 2 is merelv to 
prevent belated production of documents. 
so that it mav not work injustice to the 
defendant. Order 13. Rule 2 of the Code 
of Civil Procedure runs thus: 

“No documentary evidence in’ the 
possession or power of anv party which 
should have been but has rot been pro- 
duced in accordance with the reauirements 
of Rule 1 shall be received at anv subse- 
quent stage of the vroceedines unless 
Sood cause is shown to the Satisfaction of 
the Court for the non-production thereof: 
and the Court receiving anv such evi- 
dence shall record the reasons for so do- 
inge.” 
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This provision clearlv clothes the Court 
with discretion to allow production o 
documents. if it is satisfied that good 
cause is shown to its satisfaction. In the 
instant case it would appear from p. 78 
of the Statement of the case filed by the 
appellant/plaintiff and which has not been 
controverted by the defendants/respon- 
dents that the Nakal Bahi. invoices and 
other documents were filed on Julv 28. 
1952. along with the written statement 
containing better particulars. These docu- 
ments were filed under List 35/1 and 
List 35/1J. These documents were filed 
in pursuance of the order of the Court 
which was moved bv the defendants 
themselves. The Court had passed an 
express order condonine the delay and 
directing the defendants to record their 
admission or denial of the documents. The 
defendants never took anv objection or 
exception to the filine of those documents. 
but complied with the order of the Court 
in regard to their admission or denial of 
the documents. The defendants had fur- 
ther ample opportunitv to rebut these 
documents and to. show that they were 
not venuine as the evidence had not 
begun. These documents were proved by 
P W. 11 Mishri Lal and no suggestion 
was put to him that the Nakal Bahis were 
either forged or fabricated. The High 
Court itself observed in its judement that 
the original Khata and the original rokar 
Fx^ibits 30 and 31 respectively relating 
to Samvat Years 2004 to 2007 had been 
filed bw the plaintiff alone with the 
plaint. The entries contained in the Nakel 
Bahis were merely reproduction of the 
entries mentioned in Ext. 30. Therefore. 
the question of the entries in Nakal Bahis 
being fabricated or spurious could not 
arise. The Nakal Bahis merely sive fur- 
ther particulars or details of the entries 
already mentioned in the Ledger or the 
Khata. If in these circumstances. there- 
fore. the Court exercised its discretion 
under Order 13 Rule 2. Civil’ P. C. to 
condone the delav and allowed the vlain- 
tiff to produce the documents we do not 
See anv error at all which could have 
been committed bv the trial Court. In 
fact the High Court has completely over- 
looked the facts mentioned bv us and 
which are contained in the order-sheet of 
the trial Court. Thus to begin with. the 
entire approach of the Hish Court to the 
case of the plaintiff and the evidence led 
bv him was absolutely wrong. 


28. This brings us now to the aues- 
tion as to whether or not the plaintiff has 
proved that the 21 bales of cloth which 
were undoubtedilv entrusted: to the de- 
fendants for being deposited in their 
Yodown were sold bv the defendants and 
the sale proceeds paid to the olaintiff. 
Once it is proved that the defendants 
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were in possession of the 21 bales of the 
cloth which formed: part of the 200 bales 
of cloth. it was the dutv of the defen- 
dants to account for the same. and ex- 
cepting a bare denial the defendants have 
given no other explanation. On the 
other hand. the plaintiff has produced both 
oral and documentary evidence to prove 
that these goods were sold bv the defen- 
dants and: that the sale proceeds were not 
given to the plaintiff as a result of which 
he had to make debit entries even at the 
instance of the defendants. The trial 
. Court considered this matter at great 
length but the High Court appears to 
have overlooked this asnect of the case. 

29. We shall now deal with the 
evidence adduced by the plaintiff on this 
point. To begin with. the plaintiff has 
Clearly and categorically mentioned in 
paragraph 4 of the plaint that the defen- 
dants did not pay the sale proceeds of the 
21 bales despite repeated demands. It is 
also pleaded that the defendants expres- 
sed regret for their action and promised 
to pay the sale proceeds thereof with 
interest on demand and accordingly the 
plaintiff made appropriate entries in his 
own account books at the instance and 
assurance of the defendants. The defen- 
dants had. therefore. clear notice of the 
case pleaded bv the plaintiff. In support 
of his case. the plaintiff examined three 
witnesses including himself To begin 
with the plaintif himself stated in his 
evidence as follows: 

"179 bales were sold. Two bales out 
of 200 were purchased. These twn bales 
are included in 179. The sale of these 
bales is recorded in the books of the shop. 
Badri Prasad told me and Harish Chan- 
dra at the shop of Harish Chandra Bacla 
that 21 bales were sold in his account bv 
mistake. Harish Chandra was voing out 
and he said that his commission account 
should be cleared. At the verv time 
Badri Prasad told about this sale. This 
conversation took place about 14 or 14 
months after the arrival of the goods. 
After this conversation. entries were made 
in the books. Badri Prasad and Harish 
Chandra furnished the details of 21 bales 
to me.” 

Thus according to the plaintiffs categori- 
cal statement it would appear that the 
defendant Badri Prasad admitted before 
him and Harish Chandra Basla that he 
had sold 21 bales by mistake and it was 
after this that the debit entries were made 
by the plaintiff in his account books. This 
statement of the vlaintHf is amply corro- 
borated by the evidence of P. W. 10 
Harish Chandra Bagla. who. as we have 
already mentioned. was the commission 
agent of both the parties and a person 
who enioved the confidence of both. 
P. W. 10 stated in his evidence as follows: 

“The goods were sold out within 2 
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to 24 months whereafter I made a demand 
from Badri Babu and Madan Babu with 
regard to my commission. They said. 
“let us understand the account. we shall 
come to the shop within two to four 
days”. Both these persons came and sat 
for accounts in which it was discovered 
that 21 bales were not then sold. This 
tallied with mv papers. Then Badri Babu 
told that he had sold out these bales and 
asked Madan Babu to note them against 
his name at a rate at which thev were 
purchased. Madan Babu said. “we shall 
record the transaction as desired but vou 
get our money realised.” This talk took 
Place at mv shop in my presence.” 


It would thus appear from the evidence 
of P. W. 10 that the defendants clearly 
admitted before him that Badri Prasad 
D. W. 1 had sold 21 bales of cloth and 
asked the plaintiff to note them against 
his name at the rate at which thev were 
purchased and the plaintiff agreed to 
make such entrv in his books of account. 
This fact is further corroborated by the 
evidence of P. W. 11 Misri Lal an emplo- 
yee of the plaintiff who was sent bv the 
plaintiff to the defendant Badri Prasad at 
Pratapgarh for supplving the accounts as 
Promised. This witness states that when 
he had talks with Badri Prasad he was 
told that out of 200 bales 179 bales had 
been sold and the remaining 21 bales 
were sold bv Badri Prasad and they 
should be debited to his account and ac- 
cordingly it was entered in the Bahi. The 
evidence of this witness is corroborated to 
some extent by Ext. 5 which is a letter 
admittedly sent by the defendant Badri 
Prasad to the plaintiff and which contains 
a reference to the settlement of accounts. 
P. W. 11 states in his evidence that the 


expenses for his visit to Pratapearh on 


June 30. 1951 were debited in the account 
books on July 17. 1951. It mav be neces- 
Sarv at this stage to refer to the letter 
Ext. 5 itself and to the explanation given 
by the defendant in respect thereof. The 


letter runs thus: 
“Compliments {RAM RAM BAN- 


CHANA) from Badri Prasad to Bhai 
Madan Lalii. Bhaiii (brother) further 
(AAGE) {1 state) Shri Chandra Bhan 


Guptaii is coming over to Pratapvarh on 
4-7-1951. Therefore. I shall (torn) 


@saaegqnwaeee 


Wish vou well (JYADA 
amend I wish mvself to expedite 
(HAMKO KHUD JALDI HAD. No use- 
ful purpose would be served Dy ............ 
(torn) (sending) man.” 

A perusal of the contents of the letter 
would clearly disclose at least two imvor- 
tant facts— (1) that the writer was him- 
self anxious to expedite matters and (2) 
that no useful purpose would be served 
by sending the man. The first part of 
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the letter therefore corroborates the evi- 
dence of P. W. 11 that he had gone to Badri 
Prasad at Pratapgarh to realise the sale 
proceeds of 21 bales of cloth sold by the 
defendants. The defendant Badri Prasad 
appears to have got a little irritated over 
this matter and that is whv he has men- 
tioned in the concluding part of the letter 
that no useful purpose would be served 
by sending man. The defendant admits 
having written this letter but he savs that 
this letter was sent to the plaintiff bv post. 
This is belied by the contents of the 
letter which show that this letter must 
have been sent per bearer since a protest 
was made as to why the plaintiff had 
sent the letter through a messenger to 
the defendant. Furthermore the letter 
clearly discloses that the defendant Badri 
Prasad himself was anxious to clear up 

is matter as expeditiously as possible. 
The defendant has stated in his evidence 
that the letter was in respect of the mar- 
riage of a daughter o? the plaintiff. He 
is however forced to admit that the 
daughter of the plaintif was onlv of 12 
to 13 vears of age and therefore there 
could be no auestion of her marriage be- 
ing performed at that time. The defen- 
dant further savs that he had not heard 
upto the date of the deposition that either 
the Mangni or the marriage of the daugh- 
ter had taken place. The explanation 
given by the defendant is unconvincing 
and self-condemning. If the daughter of 
the plaintiff could be so youne that there 
can be no auestion of her marriage. then 
there could be no occasion for sending 
the letter in respect of the marriage of 
the daughter. It seems to us. therefore. 
that the letter was undoubtedlv with res- 
pect to the settlement of accounts as de- 
posed to by P. W. 11. Thus the combined 
effect of the evidence of P. Ws. 3. 10 and 
11 is to prove beyond anv shadow of doubt 
that the defendant Badri Prasad did make 
an admission that he had sold 21 bales of 
cloth and had not paid its price to the 
plaintiff and had directed him to debit the 
price thereof to his account. 


‘30. - Further more it appears that 
the evidence discussed above is fullv cor- 
roborated by the unimpeachable docu- 
mentary evidence produced by the plain- 
tiff on this point. First of all. in the 
ledger Ext. 30 which is reproduced at 
p. 73 of Paper Book No. III there are two 
entries — one of Miti Jeth Sudi 11 debit- 
ing an amount of Rs. 20.298-2-6 which re- 
fers to the cost of 19 bales of cloth. This 
entry appears at ov. 115 of the Ledeer. 
There is another entrv in the same ledver 
dated Miti Jeth Sudi 11 for a sum of 
Rs. 1.388-8-9 which represents the price 
of 2 bales of cloth. In this ledser it is 
mentioned that these entries find place in 
the Journal of the firm which is called 
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Nakal Bahi which contains the necessarv 
particulars, In Nakal Bahi Ext. 20 in 
Miti Jeth Sudi 11 Sambat 2005 the follow- 
ing entry occurs: 
“Debited to Mamrai Mani Ram Jeth 
Sudi 11. Sambat 2005. our goods were kept 
In your godown for being sold and the 
Same have been sold by vou throuvh vou. 
the sale proceeds have been debited to 
you as instructed by Badri Prasad. 
Rs. 20.298-2-6 
(L.71 i.e. posted on Ledger page 71) 
19 bales of Markeen containing 760 thans 
bearing No. 99060 at the rate of -/10/2. 


Than comprising 33 vards Rs. 20.298-2-6 
Price 18350/11/9 
Profit @ 5% 917/8/6 
Commission @ 1% 192/11/- 
Dharmada 12/ - /9 
Gaushala 6/ 3/9 
Shri Railwav expenses 

@ 4/4/-% 818/14/9 
Total Rs. 20298/ 2/6” 





This entry clearly shows that it was made 

at the instance of the defendant Badri 

ee himself which fact is mentioned 
erein, 


31. Similarly in Ext. 21 there is an 
entry of Miti Jeth Sudi 11. Sambat 2005 
wherein a sum of Rs. 1.388/8/9 being the 
cost of two bales of cloth consisting’ of 
dhoti ioras has been debited to the ac- 
om of the defendant. This entrv runs 

us: i l 


“Debited to Mamrai Maniram Jeth 
Sudi 11. Sambat 2005. our goods were kept 
in your godown for being sold and the 
same have been sold bv vou. through vou. 
the sale proceeds have been debited to 
you as instructed by Badri Prasad..... ee 

Rs. 1.388/8/9 


(L. page 71 i.e. posted on Ledger page 71) 
Two bales of dhoti joras containine 300 
thans bearing No. 6343. at the rate of 
Rs. 4/5/6 profit @ 5% 


“Price EERIE: Rs. 1373/3/3 
Commission 13/11/9 ) 

Dharmada -/13/9) >. 
Gaushala /2/-) Rs 15/5/6 
Wages and Railwav ) 

expenses -/10/-) 


Total Rs. 1388/8/9” 


Regarding Exhibits 20 and 21 we have 
already mentioned that these documents 
were produced as early as August 16. 1952. 
and were allowed to be produced. P. W.11 
ae proved these exhibits and has stated 
us: ee 
“Out of mv 200 bales 169 bales were 
sold. and for the (remaining) 21 bales 
Badri Prasad said that he had~sold them. 
and they should be debited to his account. 
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It was entered in mv Bahi. Mamrai 
Mani Ram were debited in mv Bahi (ac- 
count books) for Rs. 20.298-2-6 on Jeth 
Sudi 11. Samvat 2005 in this respect. 
which entry is in the hand writing of 
Roop Ram Munim on which Exhibit 20 
has been marked. A sum of Rs. 1388-8-9 
have been debited to the account of Mam- 
tai Mani Ram in Miti Jeth Sudi 11. Sam- 
bat 2005. which has been marked as Exhi- 
bit 21.” 

‘P. W. 11 has categorically stated that the 
copies of the defendants’ account are cor- 
rect copies and that the firm’s account 
books are regularly kept according to 
Mahaiani method. The witness was sub- 
tected to a long and searching cross-exa- 
mination and the onlv thing that was eli- 
cited from him regarding these documents 
was that the entrv was made on the last 
page of the Bahi. But the witness has 
explained that this was the last entry þe- 
cause the year had ended. There is no 
suggestion to P. W. 11 that these entries 
were either fabricated or spurious. We 
have already found that the reasoning of 
the High Court for assailing these docu- 
ments is not legally sound. 

32. Apart from this. there is a 
Parcha which contains details of the bales 
of cloth sold by the defendants. which is 
Exhibit 17. which was filed by the plain- 
tiff along with the plaint. This document 
appears at pp. 186-187 of the Paper Book 
No. II. where the relevant entries relating 
to the 19 bales of cloth consisting of Mar- 
keen and 2 bales of cloth consisting of 
Dhoti Joras are clearly mentioned. The 
entries run thus: 

“Page No. 53 

Debited to the account of Mamrai Mani- 
ram Jeth Sudi 11 Sambat 2005 

We kept our goods at vour godowns for 
sale which vou sold through vourself. on 
instructions of Badri Prasad we have de- 
bited the sale proceeds to vour account 
Markin Bale 19 than 760 at the rate of 
0.10.0 99060 Price 38 vears than 
18350.12.3 ... oes ae ... 20298-2-6 
Debited to Mamraj Maniram Account 
Jeth Sudi 11 Sambat 2005 

Our goods had been kept at vour godown 
for sale which vou have sold through vour- 
self. We have debited the same to vour 
account on the instruction of Badri Pra- 


sad. 
Dhoti pair bales 2 than 300 at the rate of 
4-5-9 6334 with profit at the rate of 5% 








1373-3-3 
- Commission 13-11-9 
Charity 0-13-9 
Gaushala ` 0- 2-0 ° | 
Labour expenses = 
at Railwav Sta 
tion i 0-10-06 15-5-6 
Total 15-5-6 1388-8-9” 
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This Parcha also corroborates the evidence 
of P. W. 11 and that of the plaintiff that 
the cost of the sale proceeds of 21 bales 
was debited to the account of the defen- 
dants’ firm on the instructions of Badri 
Prasad. P. W. 11 has stated on oath in 
his evidence that this Parcha was given to 
him by Janki Prasad who was the Munim 
of the defendants. D. W. 3 Janki Prasad 
who was the Munim of the defendants 
has of course tried to deny this fact but 
in view of the oral and documentary evi- 
dence discussed above we have no reason 
to distrust the genuineness of this Parcha 
Exhibit 17 which was given bv. Janki Pra- 
sad to P. W. 11 the emplovee of the 
plaintiff and which substantiallv corrobo- 
rates the entries made bv the plaintiff in 
his ledger and the Nakal Bahi referred to 
above. The defendants’ firm has led no 
reliable evidence to rebut the evidence 
both oral and documentary produced bv 
the plaintiff as discussed’ above. It is true 
that D. W. 1 Badri Prasad has in his state- 
ment sought ti deny having made anv such 
admission to the plaintiff or to Harish 
Chandra Bagla but even his denial ap- 
pears to us to be extremely laconic and 
halting. All that the defendant Badri 
Prasad savs on this point is as follows: 


“Accounting of these bales between 
Madan Gopal and mvself was not done at 
the shop of Harish Chandra Bagla. I 
have not admitted that I had sold 21 bales 
and that the price of 21 bales be entered 
to mv debit.” 


It will be noticed that while the plaintiff’s 
definite case is that Badri Prasad made 
the admission that he had sold 21 bales of 
cloth and that the cost of the same mav 
be debited by the plaintiff to the account 
of the defendant. the defendant does not 
denv having made anv such admission be- 
fore Harish Chandra Bagla whom he has 
safely kept out of the picture. He also 
does not sav that he made no such admis- 
Sion either to the plaintiff Madan Gopal 
or to Harish Chandra Bagla. All that he 
denies is that no accounting of these bales 
was done by him and by the plaintiff at 
the shop of Harish Chandra Bagla. This 
clearly shows that the admission of the 
defendant Badri Prasad relied upon by 
the plaintiff has a ring of truth. In view 
of this admission alone the plaintiff is 
entitled to succeed. but we have already 
indicated that the admission of the defen- 
dant Badri Prasad is proved by the plain- 
tiff and is corroborated by unimpeachable 
documentarv evidence whose genuineness 


has not been shaken by the d 
Badri Prasad. efendant 


33. On a careful consideration of the 
oral and documentary evidence produced 
by the plaintiff on this voint we are Satis- 
fied that the plaintiff's claim with regard 
to item (a) of the plaint. namelv. the price 
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of 21 bales of cloth which had been sold 
by the defendants’ firm and whose sale 
proceeds were not paid to the plaintiff 
has been proved to our satisfaction. The 
High Court was. therefore. wrong in dis- 
allowing this claim. The total claim of 
the plaintiff as regzards this item comes 
to Rs. 21.686/11/3 which may be rounded 
off to Rs. 21.686/-. 


34, We now come to Item tb) of 
the plaint which is the claim of the plain- 
tiff for an amount of Rs. 8$.824-8-3 which 
mav be rounded of to Rs. 8.824/-. This 
claim is on account of the price of the 
goods sent by the plaintiff to the defen- 
dants for retail sale and which having 
been sold the price thereof was not paid 
to the plaintiff. The trial Court accepted 
the claim of the plaintiff but the High 
Court disallowed this claim after finding 
that the plaintif had not been able to 
prove this part of the claim. After hav- 
ing yone through the evidence we find 
ourselves in agreement with the finding 
of the High Court on this point. It is 
true that the amount of Rs. 8.824/- is men- 
tioned in Ext. 22 Nakal Bahi and the 
entry runs thus: 

“Debited to M/s. Mam Rai Mani Ram 
Eka Miti (i.e. one date taken up accord- 
ing to business practice for all different 
dates of sales of goods of a pvartv for the 
purposes of interest) Asarah Sudi 5. Sam- 
bat 2005. 

_ Goods were sent to vou to vour place 
for being sold. The sale proceeds details 
of which have been given by vou are 
being debited to vou as per vour memo 
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(L. 71 i.e. posted on ledver nage 71) 
Credited to cloth A/C... ... Rs. 8824/8/3 

(L: 16 i.e posted on ledger nage 16)” 
But there is no reliable evidence to cor- 
roborate this entrv. The defendants have 
categorically denied both in the written 
statement and in the evidence having re- 
ceived the soods mentioned in Exhibit 22. 
The plaintiff has himself clearly sfated in 
his evidence that the retail cloth sent to 
the defendants was sold by Ramesh Chan- 
dra Jagdish Prasad at his shop. The 
plaintiffs suggestion is that the firm of 
Ramesh Chandra Jagdish Prasad reallv 
belongs to the defendants. There was 
however. no reliable evidence to prove 
this fact which has been dented bv the 
defendants and their witnesses, Further- 
more. if the plaintiff knew fullv well that 
the retail cloth was actually sold by 
Ramesh Chandra Jagdish Prasad. then 
there was no reason whv he should not 
have mentioned this fact either in his 
plaint or even in the written stafement 
containing the better narticulars. Neither 
the plaint nor the written statement filed 
by the plaintiff later contains anv alleca- 
tion that the soods were sold bv Ramesh 
Chandra Jagdish Prasad. D. W. 2 Laxmi 
Narain who is the owner of Ramesh 
Chandra Jagdish Prasad has deposed om 
oath that he did not sell anv goods of the 
plaintiff He had also brought his ac- 
count books and no attempt was made bv 
the plaintiff to prove anv entrv in his 
account books to show that he had sold 
the soods of the plaintiff. 

35. The sheet-anchor of the plain- 
tiffs case on this point was the document 
Ext. 12 which mav be extracted thus. 


“Exhibit 12 — Parcha of 843 pieces of retail sale. 





(parcha) s..  ..- wwe ee RG. 8824/8/3 
(contd. on col. 2) 
Ex. 12 
Sari Pairs 19 
Doria Thans . 8b 
Creo Thans 31 
Sari Pairs 14 
Cyton thant . i 20 
Cvton thans 60 
Khadi thans , 61 
Sari Pairs 7 _ 450 
Sari Pairs l 170 ; 
Sari Pairs 169 
Markin thans 7 32 
Total $43 thant 





MAM RAJ MANT RAM. 


36. To begin with this document 
has not been signed either bv the defen- 
dants or their agent or bv D. W. 2 who is 
the owner of the firm Ramesh Chandra 
Jagdish Prasad. Onlv the words “Mam 
Rai Mani Ram” appear to have been writ- 
ten by D. W. 2 and we do not know under 
what circumstances. Furthermore. the 
total pieces of cloth mentioned in this 


te 5 202/1 
o. 1 packed 
No. 1358 = 3? 
No. 15107 i 7 
No. 1910 O» 
No. 431 3 
No. 7/358 3 
No. 27/1006 » 
No. 334 ay 
No. $14 a7 
No. 7909 3: 
No. 25/0353 as 

33 = 


document is $43 thans. but the fotall is 
absolutely wrons when we compare the 
items mentioned therein the total comes 
to 741 and not 843. The nlaintiff has not 
given anv explanation for this important 
discrepancv appearing in this document. 
Finally there is no reliable evidence at al? 
to show that these nieces of cloth were 
actually sent either to the defendants or 
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to D. W. 2 the owner of the firm Ramesh 
Chandra Jagdish Prasad. The cumulative 
effect of these circumstances. therefore. 1S 
clearly to throw a serious doubt on the 
truth of this part of the case but forward 
by the plaintiff, But the most important 
ground on which the claim of the plain- 
Hf must be rejected is that there is no 
foundation for this claim in the pleading. 
particularly in view of the categorical 
statement of the plaintif that the goods 
were sold by the firm Ramesh Chandra 
Jagdish Prasad. For these reasons. there- 
fore. we agree with the High Court 
that the plaintiff has not been able to 
prove his claim with respect to the item 
aforesaid. The claim of the plaintiff for 
Rs. 8.824/- is. therefore. disallowed as be- 
ing disproved. 


37. The last item consists of a sum 
of Rə. 3.819/14/6 which mav be rounded 
off to Rs. 3.820/- on account of the cash 
borrowings by the defendants. This item 
was not seriously pressed bv the learned 
counsel for the plaintiff/annellant before 
us. nor has any evidence been produced 
by the plaimtiff in support of his claim. 
In these circumstances. therefore. the 
Hish Court was fully iustified in disallow- 
ine this claim also. 

38. Thus on the evidence led bv 
the plaintiff he has been able to Drove 
only Item (a) of the plaint amounting to 
Rs. 21.886/- being the price of 21 bales 
of cloth which was sold bv the defendants. 
The defendants have pointed put in their 
written statement that thev nad paid a 
sum of Rs 10.000/- by cheoue to the 
plaintif which has not been accounted 
for and the plaintiff at once agreed to 
give a credit of this amount bv subtract- 
ing it from the claim put forward bv him 
in the present suit. This shows the bona 
fides of the. pvlaintifi But the manner in 
which the credit of Rs 10000/- has been 
given by the plaintiff is not lesally cor- 
rect. If the plaintiff has proved his claim 
to the extent of Rs. 21.686/11/3. He must 
first subtract Rs. 10.000/- from this amount 
before adding interest on his claim. Thus 
after giving credit of Rs. 10.000/- the 
claim of the plaintiff would be Rupees 
11.686/11/3 which mav be rounded off to 
Rs. 11.686/— The plaintiff has claimed 
interest at the rate of 10 annas -/10/- ver 
cent. per month which anvears to us to 
be too high. We would. therefore. allow 
the claim for interest to the extent of 
6 per cent. per annum for three -vears. 
This will come to about Rs. 700/- ver 
year. The interest for three vears would 
be Rs. 21090/-. Thus in view of our. find- 
insg. fhe plaintiff is entitled to the item 
relatine to the cost of 21 bales of cloth 
sold bv the defendants to a decree for 
Rs. 13.786/- which includes interest uvto 
the date of the suit. after viving credit 
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for the amount of Rs. 10.000/- which he 
admittedly received from the defendants. 
Since the amount of Rs. 10.000/- claimed 
by the defendants has been duly credited 
by the plaintiff and his claim has been 
reduced bv Rs. 10.000/- the appeal of the 
ie is disposed of on full satisfac- 
on 

39. For these reasons. therefore. 
the plaintiff's appeal is allowed in part 
and the decree of the High Court is modi- 
fied to the extent that the plaintiff’s suit 
is decreed for a sum of Rs. 13.786/- against 
the defendants upto the date of the suit. 
The plaintiff would be entitled to propor- 
tionate costs throughout. The plaintiff 
would also be entitled to interest pen- 
dente lite and future interest at the rate 
of 6 per cent. per annum which will be 
Calculated bv this Court only on the 
amount decreed bv us. 


Appeal partly allowed. 
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A. N. RAY C. J., M. H. BEG, R. S. 
SARKARIA AND P., N. SHINGHAL, 
JJ. 


. Arya Vyasa Sabha ete., :Appel- 
lants v. The Commissioner of Hindu 
Charitable and Religious Institutions 
and Endowments, Hyderabad and an- 
other, Respondents. 


Civil Appeal Nos. 1984-1986 and 


2115 of 1970 and 106 of 1971, D/- 
24-11-1975. 
(A) Constitution of India, Arti- 


cles 226 and 26 — Question whether 
a particular institution is a religious 
denomination js a question of fact — 
Cannot be determined in writ pro- 
ceedings. 


Question whether a particular re- 
ligious or charitable institution is or 
isnota religious denomination or any 
section thereof within the meaning 
of Article 26 of the Constitution, is a 
question of fact or, in any event, a 
mixed question of fact and law which 
can be more satisfactorily and effec- 
tively adjudicated upon in a compe- 
tent civil court. Whether the Vyasa 
and Lingayat Communities and the 
institutions, religious or Charitable, 


*(W. P. Nos. 2102 of 1967, 2561 of 
1968, 749 of 1969, 4245 and 3037 of 
1968, D/- 31-12-1969—Andh Pra.) 
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founded by the members of those 
communities are religious denomina- 
tions or not, are questions which 
should be determined in a proper 
forum. Resort to the writ remedy in 
the first instance is inappropriate and 
misconceived., C, Judgment in 
Kakinada Annadana Samajam v. 
Commr. of Hindu Religious and Cha- 
ritable Endowments Hyderabad, AIR 
1971 SC 891, Referred. 

: (Paras 3, 7) 


Chronological Paras 
(1972) 2 ca 


Cases Referred: 


AIR 1971 SC 891 = 
878 


Mr. K. Jayaram, Advocate (in 
Civil Appeals Nos. 1984-1986 of 1970 
and. 106 of 1971) and Mr, A. V.: Ran- 
gam and Miss A, Subhashini, (in 
Civil Appeal. No. 2115 of 1970), for 
Appellants; Mr. P. Ram Reddy Sr. Ad- 
-vocate and P, P, Rao. Advocate with 
him, (in Civil Appeal Nos. 1984-1986 
of 1970), for Respondents (In all the 
Appeals). 


Judgment of the Court was de- 
livered by 


. SARKARIA, J.—— The appellants 
are Societies and Associations register- 
ed under the Registration of Socie- 
ties. Act (21 of 1860). The objects 
and purposes of these associations as 
set out in their memoranda of asso- 
ciation included inter alia to provide 
for and improve the religious and so- 
cial association commerce, trade and 
educational need of the “Arya Vyasa”; 
“to -provide free food and education 
for Arya Vyasa boys and girls” etc. 
The appellants are: maintaining 
various institutions pursuant to 
those objects. The Endowment De- 
partment of the State, included the 
various institutions of the appellants 
in the List of . Religious Institu- 
tions published under Section 6 
(c) (ii) of the Andhra Pradesh 
Act 17 of 1966 calling upon them 
to have the institutions or temples 
registered under Section 38 of the 
said Act. The appellants along with 
others filed writ petitions in the High 
Court of Andhra Pradesh challenging 
the’ validity of the notices issued by 
the Endowment Department on the 
ground that Sections 15, 17, 27, 36 and 
97 of the Andhra Act 17 of 1966 were 
violative of Arts..14, 19 () (£), 25, 26 
and 31 of the Constitution: ; 


A.LR. 
2. The questions for conside- 
ration, as formulated by the High 


Court in that batch of 102 writ peti- 
tions were as under: 


“L Whether on the facts and in 
the circumstances, the office of here- 
ditary trusteeship of the petitioners 
is, OF 18 not property within. the 
meaning of Arts. 19 (1) (f) and 31 of 
the Constitution? 


2. Whether all or any of the 
material provisions of the Act offend 
Arts. 14, 19 (1) ($), 29, 26 and 31 of 
the Constitution of India? 

3. Whether the Act is applicable 
to all or any of the petitioners who 
claim to be private institutions or 
religious denominations or  socieities 
registered under the Societies Regis- 
tration Act? 

4. Whether the institutions or 
endowments of the petitioners’ are 
private or public in character? 


0. Whether the Arya Vyasa com- 
munity or Lingayat community and 
the institutions in question founded by- 
them are religious denominations 
within the meaning of Art. 26?” 

3 On the first question, 
High Court was of the view that the 
office of the hereditary trusteeship 
was ‘Property’ within the meaning of 
Art. 19 (1) (f). Regarding the second 
question it held that none of the im- 
pugned provisions were violative of 
Arts, 14, 19(1) (£), 25, 26 and 31 of the 
Constitution. The High Court, how- 
ever, did not decide the question as 
to whether the petitioner-Arya Vyasa. 
is or is not a religious denomination 
or any section thereof within the 
meaning of Article 26 of the Constitu- 
tion. In regard to questions 3 and 5, it 
observed; 


“Likewise, whether a particular 
religious or charitable institution is or 
is not a religious denomination or any 
section thereof within the meaning 
of Article 26 of the Constitution, is 
also a question of fact or, in any 
event, a mixed question of fact and 
law which canbe more satisfactorily 
and effictively adjudicated upon in‘a 
competent civil court. Whether the 
Vyasa and Lingayat Communities and 
the institutions, religious or ' Charit- 
able, founded by the members ofi 
those communities are religious deno- 
minations or not, are questions which] 


the 
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should be determined in a proper 
forum, Resort to the writ remedy in 
the first instance is inappropriate and 
misconceived. The petitioners who 
claim that their institutions are reli- 
gious denominations are at liberty to 
establish the same in a competent 
civil court.” 

4, In the result, the High 
Court dismissed all the writ petitions. 
Some of the writ-petitioners appeal- 
ed to this Court on certificate. Their 
appeals were dismissed on December 
2, 1970 by a Bench of five learned 
Judges. That decision is reported 
under the cause title, Kakinada 
Annadana Samajam v. Commr. of 
Hindu Religious and Charitable En- 
dowments Hyderabad, (1972) 2 SCR 
878 = (AIR 1971 SC 891). 

5. In the earlier batch of ap- 
peals, this Court, also left questions 
3 and 5 undecided leaving the ap- 
pellants at liberty to agitate the 
same in a proper forum. 

6. Now in this second batch 
of appeals on certificate arising out of 
the same judgment, an attempt has 
been made to agitate questions (3) 
and (5) only. It is contended that 
the High Court had made some ob- 
servations indicating that the mem- 
bers of the appellants do not belong 
to a religious denomination. It is 
submitted that this finding is incorrect 
and would debar the appellants from 
reagitating these questions In any 
other forum. 


7. The contention does not ap- 
pear to be correct. These questions 
were left open and undetermined be- 
cause the High Court felt, and we 
think rightly, that they were disput- 
ed questions of fact and could not be 
appropriately determined in proceed- 
ings under Art. 226. The writ peti- 
tioners were left at liberty to esta- 
blish their claim in regard to their 
institutions being religious denomina- 
tions in a competent civil court. This 
position taken by the High Court 
was endorsed by this Court. We 
therefore decline to go into these 
questions. We would only reiterate 
what was said then: 

. “A faint attempt was made to 
sustain the attack under Arts. 14 and 
26 (d) of the Constitution but finally 
hardly any, arguments were address- 
ed worth noticing on these points....., 
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ere The High Court has rightly left 
open the question whether the Tur- 
ner’s choultry is a private or a pub- 
lic charitable institution, This the 
Municipal Council is entitled to agi- 
tate before the Deputy Commis- 
sioner under S, 77 of the Act..........6 
Before the High Court some of the 
writ petitioners had claimed that 
their institutions were religious deno- 
minations within Art. 26 and were 
therefore entitled to the protection 
guaranteed by that Article. 


“The High Court has, quite 
rightly, observed that these matters 
should be agitated in a proper forum 
and they have been left open for 
determination if and when so desired. 
This indisputably was the correct 
course to follow.” 

8. No other point has been 
argued before us. 

9. The appeals fail and are 
dismissed. The parties shall pay and 
bear their own cots. 

Appeals dismissed. 


-AIR 1976 SUPREME COURT 477 
(From: Karnataka)* 


Y. V. CHANDRACHUD, R. S. SAR- 
KARIA AND A, C. GUPTA, JJ. 


. The State of Mysore, Appellant 

v. C. N. Vijendra Rao, Respondent. 
Civil Appeal No. 167 of 1969, 
D/- 24-10-1975. 

- (A) Mysore Civil Services Rules, 
R. 95 (b) — Repeal of rule — Effect 
of repeal on action taken by Govern- 
rs under the rule while it is in 
oree. 


Whatever action was taken by 
the State Government under Rule 95 
(b) while the rule was on the statute 
book, would continue to be valid 
after repeal of the rule. 

Where an order of suspension 
which was passed against the respon- 
dent on 16-2-1961 in order to facili- 
tate the departmental enquiry (which 
however was never held) was a bar 
to his compulsory retirement in view 
of R. 95 (b) and thus the respondent 
under that continued to be in service 


*(W. P. No. 1096 of 1967, D/- 24-6- 
1968--Kant.) i 
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till the date of impugned order dated 
24-1-1967. 

Held that the Government can- 
not go back on that position and 
after repeal of the rule, by the im- 
pugned order retire the respondent 
retrospectively from 24-1-1962 the 
date on which he attained the age of 
55. (Paras 5. 6) 

(B) Constitution of India, Article 
136 — Appeal by special leave — 
Rights of respondent. 

A respondent may certainly sup- 
port the decree or order in his favour 
on grounds other than those on which 
the decree or order is founded but 
he cannot ask for a larger relief in 
the absence of an appeal against the 
partial rejection of his claim. 

(Para 7) 

Mr. Narayan Nettar, Advocate, 
for Appellant: Mr. B. R. G. K. Achar, 
Advocate for Respondent. 

Judgment of the Court was de- 
livered by 

CHANDRACHUD, J.:— On Janu- 
ary 27, 1961 the Chief Conservator 
of Forests, Mysore, sent a letter to 
the Govt. of Mysore stating -that 
large-scale illicit cutting of sandal- 
wood trees in the Forests of San- 
dur Range had caused a huge loss to 
the Government and that such de- 
vastation of forests could not have 
been possible without the connivance 
of the respondent, C. N. Vijendra 
Rao. who was working as the Divi- 
sional Forest Officer. By an order 
dated February 16, 1961 the Govern- 
ment of Mysore placed the respon- 
dent under suspension ‘pending m- 
quiry’, in order that he may not in- 
terfere with the conduct of the in- 
quiry or tamper with the documen- 
tary evidence. 

2: The respondent was later 
prosecuted under Section 120-B of 
the Penal Code on the charge that he, 
along with, others, had conspired to 
smuggle sandalwood, On June 17, 
1966 the First Class Magistrate, Bel- 
lary, acquitted the respondent. 

3. On January 24, 1967 the 
Government of Mysore passed an 
order that the respondent should be 
deemed to have been retired | from 
service on: January 24, 1962 being the 
date on which, on his completion of 
the 55th year, he had attained the 
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age of superannuation. On May 23, 
1967 the respondent filed a writ peti- 
tion in the High Court of Mysore 
challenging the validity of the afore- 
said order. The writ petition was 
substantially allowed by the High 
Court on June 24, 1968. This appeal 
by special leave is filed by the State 
of Mysore against the judgment of 
the High Court. 


A, Rule 95 (b) of the Mysore 
Civil Services Rules, which was in 
operation at the relevant time, pro- 
vided that “a Government servant 
under suspension on a charge of mis- 
conduct shall not be required or per- 
mitted to retire on reaching the 
date of compulsory retirement, but 
shall be retained in service till the 
enquiry into the charge is concluded 
and a final order is passed thereon 


by a competent authority”. The pe- 
riod of such retention in service 


after the due date of compulsory re- 
tirement was not to count for pen- 
sion. The respondent was placed 
under suspension on February 16, 
1961 and though he was due to re- 
tire on January 24. 1962 he was con- 
tinued in service by reason of Rule 
95 (b). That rule was repealed on 
March 2, 1966 and it would appear 
that the Government of Mysore came 
to pass the impugned order, on the 
supposition that the repeal of the 
Rule was enough to lend validity to 
the order. 


5. We are unable to appre- 
ciate how the deletion of Rule 95 (b) 
could confer upon the Government any 
right or authority to direct that the 
respondent should be deemed to have 
retired on the date when he attain- 
ed the age of superannuation. The 
respondent, perhaps, would have 
been too willing to retire on complet- 
ing his 55th year because that was 
some means, though dubious, of 
avoiding the proposed inquiry into 
his conduct. Relying on Rule 95 (b), 
the Government retained him in ser- 
vice even after the date of super- 
annuation and dircted that he would 
be entitled to draw subsistence al- 
lowance until the expiry of a certain 
period or till the completion of the 
proposed inquiry, whichever was ear- 
lier. The prosecution ended in fa- 
vour of the respondent and we might 
mention that the judgment of the 
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learned Magistrate, was confirmed by 
tbe Mysore High Court on July 22, 
1968. Never did the Government ini- 
tiate a departmental inquiry against 
the respondent, with the result that 
there is neither a finding of miscon- 
duct nor a verdict of guilt against 
him. Under Rule 95 (a) it was com- 
petent to the Government to con- 
tinue the respondent in service after 
the date of superannuation, though 
for special reasons, and Rule 95 {b) 
forbade the respondent from retiring 
from service during the period of sus- 
pension, even on reaching the age of 
superannuation, The order of suspension 
which was passed against the respon- 
dent in order to facilitate the depart- 
mental inquiry (which, however, was 
never held) was, in a manner of speak- 
ing, a bar to his compulsory retire- 
ment. Thus, the respondent under 
the order passed by the State Govern- 
ment, continue to be in its services 
until January 24, 1967. The Govern- 
ment cannot go back on that position 
and retire the respondent retrospec- 
tively with effect from the date on 
which he attained the age of 55. 


6. It was contended by the 
learned counsel for the appellant, the 
State of Mysore, that the repeal of 
Rule 95 (b) must be deemed to have 
retrospective effect and we must 
proceed on the basis that the particu- 
lar rule did not ever exist. In the 
first place, such an argument was 
not made in the High Court. But as- 
suming that it raises a pure question 
of law and may therefore be permit- 
ted to be taken for the first time 
now, we find it impossible to read 
even the semblance of retrospectivity 
in the repeal of the Rule. It does not 
behove the appellant to say that 
though the respondent was continued 
in its service under its specific orders, 
the court should hold that, fictionally, 
he ceased to be in service. Besides, 
whatever action was taken by the 
Government under Rule 95 (b) while 
that rule was on the statute book, 
would continue to be valid. The phy- 
sical fact of the respondent’s continu- 
ance in service, and lawful continu- 
ance at that, cannot be wiped out by 
imagining a putative state of affairs. 

ie The High Court was there- 


fore right in allowing the writ peti- 
tion and granting the necessary re- 
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lief to the respondent. The High 
Court did not allow the respondent 
to draw his salary till the date of the 
impugned order but limited his right 
in that behalf to the date that Rule 
95 (b) was repealed. Respondent’s 
counsel attempted to argue for the 
enlargement of the relief awarded by 
the High Court but in the absence of 
a cross-appeal, no further relief ean 
be awarded to the respondent. A 
respondent may certainly support. the 
decree or order in his favour on 
grounds other than those om which 
the decree or order is founded but 
he cannot ask for a larger relief in 
the absence of an appeal against, the 
partial rejection of his, claim. 
8. The appeal accordingly 
fails and is dismissed with cots. 
Appeal dismissed. 
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(From: Calcutta)” 
A. ALAGIRISWAMIT, P. K. GOSWAMI 
AND N. L. UNTWALIA, JJ. 
M/s. Maulavi Abdur Rub Firoze 


Ahmed & Co., Appellant v. Jay 
Krishna Arora, Respondent, 
Civil Appeal No. 1937 of 1974, 


D/- 8-10-1975. 

(A) W. B. Premises Tenancy Act 
(12 of 1956), See. 20 (as amended) 
read with Schedule — Suit for evic- 
tion — Proper forum for institution 
and trial of suit. 

Under Section 20 read with its 
schedule, the intention of the Iegisla- 
ture seems to be that if the value of 
the premises exceeds Rs. 10,000/- then 
Irrespective of the value of the suit, 
the suit can be entertained only by 
the High Court and not by the City 
Civil Court. (Para 5) 

There is no conflict between Sec- 
tion 5 (2) of the City Civil Court. Act, 
1953 and Section 20 of the Tenancy 
Act read with its schedule. 

(Para 7) 

Where the plaintiff aa a suit 
for eviction of tenant who was pay- 
ing a monthly rent of Rupees 110/- 
for the suit premises situate -within 


(A. F. O. D. No. 21 of 1972, DJ- 
6-8-1974—Cal.} 7 
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the ordinary original civil jurisdiction 
of Calcutta High Court at more ‘than 


Rs. 10,000/- and filed it in High 
Court. 
Held: Assuming the plaintiff 


could have valued his suit under 
Section 7 (xi) (ec) of the Court Fees 
Act, 1870 at Rs. 1320/- (twelve months 
rental value) but he chose to value it 
(at more than Rs. 10,000) in accord- 
ance with the value of the suit pre- 
mises, there was nothing in law to 
compel him to put the lower valua- 
tion and not the higher. The state- 
ment in the plaint that the value of 
suit premises exceeded Rs. 10,000/- 
being squarely inaccordance with the 
law and not contrary to it, the High 
Court was the proper forum for the 
institution and trial of the suit. The 
plaint could not be instituted in the 
City Civil Court. A. F. O. D. No. 21 
of 1972, D/- 6-8-1974 (Cal), Affirmed. 
(Paras 6, 7) 
(B) W. B. Premises Tenancy Act 
(12 of 1956), Section 13 (1) (ff) (as 
introduced by Amendment Act) — 
Requirement, 


The law does not require that 
the landlord must need the premises 
for his own occupation only for the 
purpose to which they were being 
put by the tenant. It may well be 
that a tenant cannot put the demised 
premises to any other use. But there 
is no bar in law in the way of the 
landlord requiring the business pre- 
mises for his residential occupation 
and vice versa, provided the premises 
are capable of being put to different 
uses. A. F. O. D. No.-21 of 1972, D/- 
6-8-1974 (Cal), Affirmed. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1146 = (1975) 2 SCR oe 


Mr. Purshottam Chatterjee, Sr. 
Advocate, (Mr. Rathin Das, Advocate 
with him), for Appellant; M/s. Govin- 
da Mukhoty and G. S. Chatterjee, Ad- 
vocate, for Respondent. 


Judgment of the Court was de- 
livered by 


UNTWALIA, J.:— The defendant 
appellant in this appeal by certificate 
of the Calcutta High Courtisa firm car- 
rying on business in the town of Cal- 
cutta. The plaintiff respondent filed 
a suit for eviction of the appellant 
from the first and second 
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floors of. 
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the building No. 86, Purshotam Rai 
Street, Calcutta on the ground that he 
reasonably required the suit premises 
for his own use and occupation and 
that he had no other house in or 
around Calcutta where he could re- 
side. The suit was instituted on the 
original side of the Calcutta High 
Court. It was contested by the ap- 
pellant on several grounds. The learn- 
ed Trial Judge decreed the suit. The 
appellant’s appeal was dismissed by a 
Bench of the High Court. I has 
come to this Court after obtaining a 
oe of fitness from the High 

ourt. 


2. Mr. Purshottam Chatterjee, 
learned counsel for the appellant urg- 
ed the following points in support of 
this appeal: 


(1) That the High Court had no 
jurisdiction to try the suit. Only 
the City Civil Court at Calcutta had 
jurisdiction to try it. 


(2) That there could be no reason- 
able requirement of the landlord of 
the suit premises for residential pur- 
pose, as they were being used by the 
tenant appellant for business purpose. 
The requirement of the landlord must 
exist for the same purpose to which 
the premises were being used by the 
tenant 


(3) In any event the High Court 
ought to have decreed the suit for 
eviction from a part of the premises 
only in accordance with Sec. 13 (4) of 
the West Bengal Premises Tenancy 
Act, 1956—hereinafter called the Act. 


3. The point of jurisdiction of 
the High Court to try the suit was 
very strenuously urged and does need 
our careful consideration. The suit in 
question was instituted in the Calcutta 
High Court on the 3rd of October, 
1969. After the institution of the suit 
the Act stood amended by the West 
Bengal Premises Tenancy (Second 
Amendment) Act, West Bengal Act 34 
of 1969 hereinafter called the Amend- 
ment Act. Section 20 of the Act had 
already been amended by an Amend- 
ing Act of 1957 (West Bengal Act 27 
of 1957). It reads as follows: 

“Notwithstanding - anything con- 
tained in any other law, a suit or pro- 
ceeding by a landlord against a tenant 
in which recovery of possession of any 
premises to which this Act applies is 
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Claimed shall lie to the Courts, as set 
out in the Schedule, and no other 
Court shall be competent to entertain 
or try such suit or proceeding.” 

The relevant portion of the Schedule 
runs as follows: 


*(1) Where the premises are situ- 
ate on land, wholly within the Ordi- 
nary Original Civil Jurisdiction of the 
Calcutta High Court— 

(i) Where the value of the suit or 
the value of premises of which re- 
eovery of possession is claimed does 
not exceed ten thousand rupees — to 
the City Civil Court as defined in the 
City Civil Court Act. 1953 (W. B. Act 
21 of 1953); 

(ii) Where the value of the suit 

exceeds ten thousand rupees — fto 
the High Court at Calcutta.” 
Section 20 is couched in a language 
which does not determine merely the 
place of suing but affects the juris- 
diction of the one court or the other. 
If under the schedule, the suit is tri- 
able by the High Court, the City 
Civil Court has no jurisdiction to try 
it. While, on the other hand, if the 
latter had jurisdiction to try it, the 
former will have no jurisdiction to do 
so. The inclusion of the word ‘pro- 
ceeding’ in Section 20 by the Amend- 
ing Act of 1957, will not make any 
difference for the purpose of deter- 
mination of the point at issue in this 
case. The schedule, however, does 
mot seem to be happily worded. Yet 
it is not difficult to spell out the in- 
tention of the legislature. 


4. Under S. 8 of the Suits 
Valuation Act, 1887, except in a 
few exceptions mentioned therein, the 
value of the suit for the purposes of 
` Court fee and jurisdiction is the 
same, Under Section 7 (xi) (cc) of 
the Court Fees Act, 1870 the amount 
_ of Court fee payable in a suit for the 
recovery of immovable property from 
a tenant is on the amount of rent 
for the suit premises payable for the 
year next before the date of present- 
ing the plaint. If the suit were to 
be instituted in a court to which the 
two Acts would apply the value of 
the suit both for the purposes of 
jurisdiction and court fee will be 
the amount of rent payable during 
the preceding 12 months. But on the 
Original Civil side of the Calcutta 
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High Court the procedure followed 
and the law applicable is different. 


5. In the instant case the ren- 
tal was about Rs. 110/- per month. On 
that basis the value of the suit ought 
to have been Rs. 1320/- only. That be- 
ing so the suit, according to the con- 
tention of the appellant, was enter- 
tainable only by the City Civil Court . 
and not by the High Court. The 
argument so presented does not, how- 
ever, stand scrutiny. Within the lo- 
cal limits of Ordinary Original Civil 
Jurisdiction of the Calcutta High 
Court the legislature thought to pro- 
vide that if the value of the suit ex- 
ceeded Rs. 10,000/- it was only enter- 
tainable by the High Court at Cal- 
cutta. If the value was below Rupees 
10,000/- the City Civil Court only will 
have the jurisdiction. But apart 
from the value of the suit if the 
value of the suit premises of which 
the recovery of possession is claimed 
exceeds Rs. 10,000/- then the City 
Civil Court will have no jurisdiction 
to try such a suit. Only the High 
Court can entertain such a suit. The 
intention of the legislature seems to 
be that if the value of the premises 
exceeds Rs. 10,000/- then irrespective 
of the value of the suit, the suit can 
be entertained only by the High 
Court and not by the City Civil 
Court. 


6. But that apart, we may 
also rest our judgment on a simple 
basis. Assuming the plaintiff could 
have valued his suit at Rs. 1320/- 
but he chose to value it in accord- 
ance with the value of the suit pre-, 
mises, there was nothing in law to 
compel him to put the lower valua- 
tion and not the higher. The value 
of the suit premises mentioned in the 
plaint cannot be said to be contrary 
to law and the plaintiff is not oblig- 
ed to put the 12 months’ rental va- 
lue. In the instant case the plain- 
tiff asserted in his plaint that 
the value of the suit premises exceed- 
ed Rs. 10,000/-. The defendant as- 
serted in its written statement that. 
the suit was “under valued”; it 
ought to have been valued at the 
amount of one year’s rent. Perhaps 
the use of the word “under-valued” 
is a mistake for the word “over-valu- 
ed”. The statement in the plaint be- 
ing squarely in accordance with the. 
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law and not contrary to it, the High 
Court was the‘proper forum for the 
institution and trial of the suit. The 
plaint could not be instituted in the 
City Civil Court. 


7. Mr. Chatterjee also placed 
reliance upon Section 5 (2) of thè 
City Civil Court Act, 1953 as it stood 
at the relevant time, It says: 


“Subject to the provisions `of 
sub-sections (3) and (4), and of Sec- 
tion 9, the City Civil Court shall 
have jurisdiction and the High Court 
shall not have jurisdiction to try 
suits and proceedings of a civil na> 
ture, not exceeding rupees ten thou- 
sand in value.” 


Counsel submitted that according to 
the said provision of law the City 
Civil Court alone will have jurisdic- 
tion to try a suit of a civil nature 
the value of which does not exceed 
Rs. 10,000/-. There is no conflict be- 
tween Section 5 (2) of the City Civil 
Court and Section 20 of the Act. read 
with its schedule. In the view which 
we have expressed above, either the 
value of the suit exceeds, Rupees 
10.000/- or because of the special pro- 
vision in the Act when the market 
value of the premises (not the value 
of the leasehold interest) exceeds 
Rs. 10,000/-, the High Court alone 
has jurisdiction to try such a suit 
and not the City Civil Court. 


8. Section 13 (1) (£) of the 
Act as it stood before it was amend- 
ed by the Amendment Act stated the 
ground of eviction in Clause (f) as 
follows: 

“where the premises are reason- 
ably required by the landlord either 
for purposes of building or rebuilding 
or for making thereto substantial ad- 
tions or alterations or for his own 
occupation if he is the owner or for 
the occupation of any person for 
whose benefit the premises are held;” 
By the Amendment Act with retros- 
pective effect, instead of Clause ($) 
there were brought about two clau- 
ses. viz. (f) and (ff). They run as 
follows: 


"(f) subject to the provision of 
sub-section (3A) and Section 18A, 
where the premises are reasonably 
required by the landlord for pur- 
poses of building or ` re-building or 
for making thereto substantial addi- 
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tions or alterations, and such building 
or re-building, or additions or alte- 
rations, cannot be’ carried out with- 
out the premises being vacated;” 


“(ff) subject to the provisions of 
sub-section (3A), where the premises 
are reasonably required by the land- 
lord for his own occupation if he is 
the owner or for the occupation of 
any person for whose benefit the pre- 
mises are held and the landlord or 
such person is not in possession of 
pe reasonably suitable accommoda- 
ion.’ 


The constitutional validity of the re- 
strospective operation of the Amend- 
ment Act was upheld in the majority 
decision of this Court in B. Banerjee 
v. Smt. Anita Pan, AIR 1975 SC 1146. 
The High Court has recorded a find- 
ing in this case which squarely co- 
vers the requirement of Clause (ff) 
introduced by the Amendment Act. 
The learned Trial Judge has found, 
which finding was upheld by the 
High Court, that the respondent not 
only required the suit premises for 
his own occupation but was not in 
Possession of any other reasonably 
suitable accommodation. .The law 
does not require that the landlord 
must need the premises for his own 
occupation only for the purpose to 
which they were being put by the 
tenant. It may well be that a tenant 
cannot put the demised premises to 
any other use. But there is no bar 
in law in the way of the landlord re- 
quiring the business premises for his 
residential occupation and vice versa, 
provided the premises are capable of 


being put to different uses, as they 
seem to be in this case. 
9. Even apropos the last 


point urged on behalf of the appellant 
we find no error in the decision of 
the High Court. In view of the provi- 
sion of law contained in sub-section (4) 
of Section 13 of the Act, the High 
Court has come to the conclusion that 
it was not a case where the eviction 
of the tenant could be ordered only 
from the part of the premises. Having 
appreciated the facts as they were 
placed before us by learned counsel 
for the appellant and Mr. G. Mukhoty, 
learned counsel for the respondent, we 
agree with the conclusion of the High 
Court in this regard also. 
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10. For the reasons stated 
above, the appeal fails and is dismis- 
sed with costs. 
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(From: Bombay)* 
P. N. BHAGWATI AND R. S. SAR- 
KARIA, JJ. 

Mohmed Inayatullah, Appellant v. 
The State of Maharashtra, Respondent. 

Criminal Appeal No. 131 of 1971, 
D/- 9-9-1975. 

(A) Evidence Act (1872), Ss. 27 
and 114, Illustration (a) — Informa- 
tion — Limit and scope of provable 
information — Presumption under 
Section 114 (a). Cr. App. No. 1954 of 
1969 D/- 4-3-1971 (Bom), Reversed. 

Section 27 is in the nature of an 
exception to the preceding sections 
particularly Sections 25 and 26. The 
first condition necessary for bringing 
this section into operation is the dis- 
covery of a fact, albeit a 
fact, in consequence of the informa- 
tion received from a. person accused 
of an offence. The .second is that 
the discovery of such fact must be 
deposed to. t 
time of the receipt of the information 
the accused must be in police custody. 
The last but the most important ‘con- 
dition is that only “so much of the 


information” as relates distinctly to 


the fact thereby discovered is admis- 
sible, The rest of the information 
has to be excluded. The word “dis- 
tinctly” means “directly”, “indubita- 
bly”, “strictly”, “unmistakably”. 
(Para 11) 
Where the accused stated. that, 
“I will tell the place of deposit of 
the three Chemical drums which I 
took out from the Haji Bunder on 
first August”; 


Held. that the statement had to 
be split up into its components and 


to separate the admissible from the. 


inadmissible portion or portions. Only 
those components or portions which 
were the immediate cause of the dis- 


*(Criminal Appeal No. 1954 of 1969, 
D/- 4-3-1971—Bom.) 
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Appeal dismissed. 


relevant. 


The third is that at the 
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covery would be legal evidence and 
not the rest which must be excised 
and rejected. Thus processed, in the 
instant case, only the first part of 
the statement, viz. “I will tell the 
place of deposit of the three Chemical 
drums” was the immediate and direct 
cause of the fact discovered. There- 
fore, this portion only was admissible 
under Section 27. The rest of the 
statement constituted only the past 
history of the drums or their theft 
by the accused; it was not the dis- 
tinct and proximate cause of the dis- 
covery and had to be ruled out of 
evidence altogether. 


: (Paras 13, 14) 

The drums were recovered from 
a place which was accessible to all 
and sundry. The facts proved by 
the prosecution, particularly the ad- 
missible portion of the statement 
made by the accused, could give rise 
to two alternative hypotheses, equal- 
ly possible, namely: (i) that it was 
the accused who had himself deposit- 
ed the stolen drums in the Musafir- 
khana, or (ii) the accused only knew 
that the drums were lying at that 
place. The second hypothesis was 
wholly compatible with his innocence. 
In the ultimate analysis, therefore, 
the appellant was entitled to the 
benefit of doubt. Presumption under 
Section 114 (a) was not available, Cr. 
App. No. 1954 of 1969 .D/- 4-3-1971 
(Bom), Reversed. (Para 17) 


(B) Evidence Act (1872), S. 27 — 
Expression “fact discovered” includes 
not only the physical object produc- 
ed but also the place from which it is 
produced and the knowledge of the 
accused as to this. AIR 1947 PC 67 
and AIR 1962 SC 1116, Followed. 

(Para 12) 


Cases Referred: Chronological Paras 


AIR 1962 SC 1116 = 1962 Supp (2) 
SCR 830 a 12 
AIR 1947 PC 67 = 74 Ind App 65 = 
48 Cri LJ 533 12 
AIR 1932 Bom 286 = ILR 56 Bom 


172 = 33 Cri LJ 396 12 
AIR 1929 Lah 344 = ILR 10 Lah 283 
= 30 Cri LJ 414 (FB) 12 


M/s. K. R. Chaudhary, S. L. 
Setia, K. Rajendra Chaudhury and 
Mrs. Veena Khanna, Advocates, for 
Appellant; M/s. H. R. Khanna and M. 
N. Shroff, Advocates, for Respondent. 
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Judgment of the Court was de- 
livered by 


SARKARIA, J.:— This appeal by 
special leave is directed against a 
judgment of the High Court of Bom- 
bay upholding the conviction and 
sentence passed against the appellant 
under Section 379, Penal Code. The 
facts are these: 


The appellant was tried in 
the court of the Presidency Magistrate 
5th Court, Dadar on the charge of 
committing theft of three drums con- 
taining phosphorous pentaoxide, 
valued at Rs. 300/-, from the premi- 
ses of the Bombay Port Trust on 
1-8-1968 at 8.40 A. M. 


2. The First Information Re- 
port of the theft lodged with the po- 
lice by Murari Bhikaji Bidya (PW 1) 
Shed Superintendent of Haji Bunder, 
at 9.15, was as follows: 

“Today in the morning at about 
8 am. I reported for duty at Haji 
Bunder. At about 8.40 A.M. or SO, 
the Canteen boy named Shri Babu 
Durga came to me and informed me 
that one M/Car had come inside Hajt 
Bunder and removed 3 small drums 
which were lying between ‘A’ Shed 
and Canteen in an open place along 
with several drums. I immediately 
asked Shri Joshi the gate-keeper who 
was present in my office at that par- 
ticular time, to go out and see what 
was the matter. After some time 
Shri Joshi came to my office and in- 
formed me that before he could reach 
the gate, the car had already left 
however, he has noted down the 
number of the Car as 6649. He fur- 
ther told me.that he shouted to stop 
the car but the driver of the said 
ear drove away the car at a fast 
speed. I then went in the open place 
in between ‘A’ Shed and Canteen 
where the drums were lying when 
the above said Canteen boy showed 
mea gap in between bigger-size 
drums from where the small drums 
were removed j 


3 Sub-Inspector Thorat PW 7, 


conducted the investigation. After 
making inquiries from the Regional 


Transport Office, he traced the owner 
of the car, BML 6649, and requested 
him to send his car-driver to the Police 
station. Accordingly, the driver, Ba- 
bu Vithal (PW 5), accompanied by 


[Prs. 1-8] Mohd. Inayatullah v. State of Maharashtra 


A.I.R. 


the accused (appellant) appeared be- 
fore the Sub-Inspector in the Police 
Station on September 26, 1968. The 
Sub-Inspector took the accused into 
custody. He then called the Panchas 
(including PW 6) and, in their pre- 
sence, interrogated the accused who 
made a statement which was record- 
ed by the Sub-Inspector. Rendered 
into English, this statement (incorpo- 
rated in the Panchnama Ex. C) reads: 

“I will tell the place of deposit 
of the three Chemical drums which 
I took out from the Haji Bunder on 
Ist August.” 


4. The accused then led the 
Police Officer and the Panchas toa 
Musafirkhana in Crowford Market 
and pointed out the three drums’ lying 
there, bearing the markings, ‘ACC I 
Phosphorous Pentaoxide’, Thereafter, 
the drums were identified by PW 1 
as the same which had been stolen. 
5. Among others, the prosecu- 
tion examined M. Bhikaji (PW 1), the 
informant, Vishnu Sakharam (PW 2), 
the Gate-keeper, Govindji (PW 3) the 
Clearing Agent and Rasal Mohd. 
(PW 6), a panch witness of the dis- 
covery. The driver of the car BML 
6649 was also put in the witness-box 
as PW 5. He turned hostile and the 
prosecution cross-examined him to 
impeach his credit. 

6. The plea of the appellant 
was one of plain denial of the prose- 
cution case. 


7. The courts below have 
concurrenly found these facts: . 

1. That three drums had been 
stolen from the shed of the Bombay 
Port Trust on 1-8-1968 at 8.40 A. M. 

9. That the drums in question 
were the same that had been stolen. 

8. That these drums were dis- 
covered in consequence of the infor- 
mation (vide Ex. C) given by the ac- 
cused whilst in police custody. 

4. That such information, as ad- 
missible under Section 27, Evidence 
Act, showed that the accused was 
admittedly in possession of these sto- 
len drums on 26-9-1968 and there- 
fore, under illustration (a) of Section 
114, Evidence Act, he would be pre- 
sumed to be the thief. 

8. Mr. Chaudhry, the learned 
counsel for the appellant does not 
seriously dispute the first two find- 
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ings. But he forcefully assails the 
third and the fourth. His conten- 
tions are: (a) that the courts below 
have not only misconstrued the state- 
ment made by the accused but have 
used more of it than was permissible 
under Section 27, Evidence Act; (b) 
that properly read, the admissible 
portion of the statement, in the cir- 
cumstances of the case, did not war- 
rant an inference under illustration 
(a) to Section 114, Evidence Act, that 
the appellant was the thief or a re- 
ceiver of stolen property. 

9. As against this, Mr. H. R 
Khanna, learned Counsel for the 
State submits that the whole of the 
information supplied by the accused 
was admissible under Section 27. 

10. Although the interpreta- 
tion and scope of Section 27 has been 
the subject of several authoritative 
pronouncements, its application to 
concrete cases is not always free 
from difficulty. It will therefore be 
worthwhile at the outset, to have a 
short and swift glance at the section 
and be reminded of its requirements. 
The Section says: 

“Provided that, when any fact is 
deposed to as discovered in conse- 
quence of information received from 
a person accused of any offence, in 
the custody of a police officer, so 
much of such information, whether it 
amounts to a confession or not, as 
relates distinctly to the fact thereby 
discovered may be proved.” 


11. The expression “Provided 
that” together with the phrase “whe- 
ther it amounts to a confession or 
not” shows that the section is in the 
nature of an exception to the preced- 
ing provisions particularly Sections 
2) and 26. It is not necessary in this 
case to consider if this section quali- 
fies, to any extent, Sec. 24, also. It 
will be seen that the first condition 
necessary for bringing this section in- 
to operation is the discovery of a fact, 
albeit a relevant fact, in consequence 
of the information received from a 
person accused of an offence. The se~ 
cond is that the discovery of such fact 
must be deposed to. The third is that 
at the time of the receipt of the in- 
formation the accused must be in po- 
lice custody. The last but the most 
important condition is that only “so 


Mohd. Inayatullah v. State of 
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much of the information” as relates 






distinctly to the fact thereby discover- 
edis admissible. Therestof the infor- 


of the information which was 


12. At one time it was held 
that the expression “fact discovered” 
in the section is restricted to a phy- 
sical or material fact which can be 
perceived by the senses, and that it 
does not include a mental fact (see Suk- 
han v. Crown, ILR 10 Lah 283 = (AIR 
1929 Lah 344) (FB); Gangu Chandra v. 
Emperor, ILR 56 Bom 172 = (AIR 1932 
Bom 286). Now it is fairly settled 
that the expression “fact discovered” 
includes not only the physical object 
produced, but also the place from 
which it is produced and the know- 
ledge of the accused as to this (see 
Palukuri Kotayya v. Emperor, 74 Ind 
App 65 = (AIR 1947 PC 67): (Udai 
Bhan v. State of Uttar Pradesh, 1962 
ra (2) SCR 830 = (AIR 1962 SC 


_ RB. Before proceeding further, 
It is necessary to be clear about the 
precise statement which had been 
made by the appellant to the Police 
Officer, This statement finds incor- 
poration in the panchanama, Ex. C, 
and we have reproduced an English 
rendering of the same earlier in this 
judgment. While considering this 
Statement, the High Court observed 
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that the accused had stated that “he 
had kept them (drums) there”. We 
have perused the original record of 
the statement which is in Hindi, and 
we are of opinion that by no stretch- 
ing of the words this statement can be 
so read or construed as has been 
done by the High Court. The copy 
Ex. C of the Panchanama, in the Pa- 
per-book contains a correct English 
rendering of the same. What the ac- 
cused had stated was: “I will tell 
the place of deposit of the three 
Chemical drums which I: took out 
from the Haji Bunder on first Au- 
gust, It will be seen that he never 
said that it was he who had deposit- 
ed the drums at the place from 
which they were produced. It seems 
the latter part of the statement which 
was an outright 
theft, was not completely ruled out 
of evidence and something of it was 
imported into and superimposed on 
the first part of the statement so as 
to fix the. responsibility for deposit 
and possession of the stolen drums 
there, on the accused. 


14. Having cleared the ground, 
we will now consider, in the light of 
the principles clarified above, the ap- 
plication of Section 27 to this state- 
ment of the accused. The first step 
in the process was to pinpoint the 
fact discovered in consequence of this 
statement. Obviously, in the pre- 
sent case, the threefold fact discover- 
ed was: (a) the chemical drums in 
question, (b) the place i.e. the. Musa- 
firkhana, Crawford Market, wherein 
they lay deposited and (c). the accus- 
ed’s knowledge of such deposit. The 
next step would be to split up the 
statement into its components and to 
separate the admissible from the in- 


admissible portion or portions. Only 


those components or portions which 
were the immediate cause of the dis- 
covery would. be legal evidence and 
not the rest which must be excised 
and rejected. Thus processed, in 
the instant case, only the first part of 
the statement, viz, “I will tell the 
place of deposit of the three Chemi- 
cal drums” was the immediate and 
direct cause of the fact discovered. 


Therefore, this portion only was ad- 
missible under Section 27. The rest 
of the statement, namely, “which I 


took out from the Haji Bunder on 


confession of the- 


A.I R. 


first August”, constituted only the 
past history of the drums or their 
theft. by the accused; it was not the 
distinct and proximate cause of the 
discovery and had to be ruled out of 
evidence altogether. 


8. After culling out and re- 
jecting the inadmissible portion, it 
was to be considered further whether 
the admissible portion of the infor- 
mation taken in conjunction with the 
facts discovered was sufficient to 
draw the presumption that the ac- 
cused was the thief or receiver of 
Stolen property knowing it to be sto- 
len. The answer to this question, in 
the circumstances of the case, had to 
be in the negative. The drums in 
question were found in the compound 
or yard of a Musafirkhana which 
was a place of rest and waiting for 
Musafirs (travellers). It was not al- 
leged by the prosecution — much less 
proved — that the drums were lying 
concealed, or that the compound was 
under the lock and key of the accus- 
ed. There is not even an oblique 
hint that the place of the deposit of 
the drums was in any way under the 
control or occupation of the accused. 
The place being a Musafirkhana, was 
from its very nature accessible to all 
and sundry. i 


16. It must be remembered 
that an inference under Section 114, 
Illustration (a) should never be reach- 
ed unless it is a necessary inference 
from the circumstances of the given 
case, which cannot be explained on 
any other hypothesis save that of the 
guilt of the accused. Such is not the 
case here. 

17. The facts proved by the 
prosecution, particularly the admissi- 
ble portion of the statement made by 
the accused, could give rise to two 
alternative hypotheses, equally possi- 
ble, namely: (i) that it was the ac- 
cused who had himself deposited the 
stolen drums in the Musafirkhana, or 
(ii) the accused only knew that the 
drums were lying at that place. The 
second hypothesis was wholly compa- 
tible with his innocence. In the ulti- 
mate analysis, therefore, the appellant 
was entitled to the benefit of doubt. 

18. Accordingly, we allow his 
appeal, set aside his conviction and 
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acquit him of the 
against him. 


charge levelled 
Appeal allowed. 





AIR 1976 SUPREME COURT 487 
(From: Assam and Nagaland)* 


A. N. RAY C. J., M. H. BEG, 
R. S. SARKARIA AND P. N. 
SHINGHAL, JJ. 


t. Dr. Satyabrata Dutta Chou- 
dhury, (In C. A. No. 1454 of 1972) 


9. Dr. Guru Prasad Sarma (in 
C. A. No. 1455 of 1972), Appellants 
v. State of Assam and others, Respon- 
dents. 


Civil Appeals Nos. 1454 and 1455 
of 1972, D/- 4-12-1975. 


(A) Assam Public Service Com- 
mission’ (Limitation of Functions) Re- 
gulations (1951) Regulations 3 (e), 3 (£) 
and 4 (d) — Recruitment through 
Assam Publie Service Commission — 
Fixation of inter se seniority — No 
statutory rules — Instructions of 
State Government would hold field — 
No question of applying Art. 16 of 
the Constitution. (Constitution of 
India, Art. 16). 


Where the appellants and res- 
pondents 4, 5 and 6 were initially 
appointed Assistant Professors under 
Regn, 3 (e) of the Regulations, onan 
officiating basis, to avoid delay, and 
it was obligatory, in terms of that 
regulation, to consult the Service 
Commission as soon as possible, the 
appointments were defeasible, and 
could not give rise to any legal right 
in favour of the parties. It could 
not therefore be contended that as 
the appellants joined as Assistant 
Professors on an earlier date, they 
were entitled to rank senior to 
respondents 4, 5 and 6 irrespective of 
the result of the final recruitment 
through the Service Commission. It 
is no doubt true thatno rule had been 
made to govern the seniority of As- 
sistant Professors, but Government 
had notified instructions in regard to 
the seniority of the persons appointed 


*(Civil Rules No. 1181 of 1969 and 
141 of 1970, D/- 13-8-1971—Assam 
and Naga.) 


LS/AT/E535/75/HGP 
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under regulations 3 (e) and 3 (f). As 
the appointments of the appellants 
and respondents Nos, 4, 5 and 6 were 
admittedly regularised in one batch, 
after reference to the Service Commis- 
sion, their inter se seniority had to be 
determined according to the merit list 
of the Commission. As the impugned 
seniority list has been fixed on the 
recommendation of the Commission, 
it is in accordance with the instruc- 
tions of the Government and these 
instructions would hold the field in 
the absence of the service rules. Hence 
there could be no question of apply- 
ing Art. 16. Civil Rules Nos. 1181 of 
1969 and 141 of 1970 D/- 13-8-1971 
(Assam & Naga), Affirmed. (Paras 5, 6) 


Mr. A. K. Sen, Sr. Advocate, (Mr. 
H. K. Puri, Advocate with him), for 
Appellants; Mr. M. H. Chowdhury, 
Sr. Advocate, Mr. S. N. Choudhury, 
Advocate with him, for Respondent. 


Judgment of the Court was de- 
livered by 


SHINGHAL, J.:— These two ap- 
peals by special leaye are directed 
against a common judgment of the 
High Court of Assam and Nagaland 
dated August 13, 1971. They arise 
out of facts which are common, and 
both the cases have been argued to- 
gether by the counsel for the parties. 
We shall therefore dispose of them by 
this judgment. 


2. The facts which have been 
admitted before us are quite simple 
and may be stated shortly. Dr. 
Satyabrata Dutta Choudhury, appel- 
lant in Civil Appeal No. 1454 of 1972, 
and Dr. Guru Prasad Sarma, appel- 
lant in Civil Appeal No. 1455 of 1972, 
were appointed as Registrars in Sur- 
gery in government colleges of Assam 
in 1961, under regulation 3 (f) of the 
Assam Public Service Commission 
(Limitation of Functions) Regulations, 
1951 (hereinafter referred to as the 
Regulations), They were then ap- 
pointed Assistant Professors of Sur- 
gery under regulation 3(e), and took 
over charge on April 23, 1962. There- 
after respondents Dr, Hamiduddin 
Ahmed, Dr. Pradipta Kumar Das 
Gupta and Dr. Jotimoy Dutta were 
similarly appointed as Assistant Pro- 
fessors of Surgery. The Assam. Pub- 
lic Service Commission was consulted 
in regard to recruitment to the posts. 
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It interviewed the appellants and the 
respondents in September 1963, along 
with some other candidates. The 
Commission recommended, in its letter 
dated October 3, 1963, that Dr. 
Hameeduddin Ahmed, (respondent 
No. 4), Dr. P. K., Das Gupta (respon- 
dent No. 5), Dr. Jyotimoy Dutt (respon- 
dent No. 6), Dr. S. D. Choudhury (ap- 
pellant) and Dr. Guru Prasad Sarma 
(appellant) may be appointed Assis- 
tant Professors of Surgery, in that 
order. They were accordingly ap- 
pointed as Assistant Professors by a 
notification dated December 9, 1963. 
It was stated in the notification that 
the inter se seniority of the officers 
would be decided and notified in due 
course. That was done by a notification 
dated 14-5-1964 by which the appel- 
lants were made junior to respondents 
Nos. 4, 5 and 6, The appellants made 
representations against the fixation of 
their seniority but to no avail. In the 
meantime, respondents 4 and 5 were 
promoted as Professors of Surgery on 
April 25, 1964, under regulation 4 (d) 
of the Regulations. A provisional 
seniority list of Assistant Professors 
was also notified. The appellants felt 
aggrieved and filed separate writ peti- 
tions in the High Court. Both the peti- 
tions were dismissed by the judgment 
under appeal. 


3 The High Court has taken 
the view that although there was no 
statutory rule for fixation of inter se 
seniority of persons recruited through 
the Assam Public Service Commission, 
the following instructions of the 
State Government notified under 
notification No. ABP 5163/1 dated 
February 5, 1964, would govern the 
seniority,— 


10.2 Appointments made under 
Regulations 3(e) and 3(f) of the 
A. P. S. C. (Limitations of Functions) 
Regulations and later regularised 
through the A. P. S. C.: 


Normally the appointments made 
under these two Regulations should 
be regularised within the time speci- 
fied in the Regulation -itself. The 
seniority of the persons whose ap- 
pointments have been regularised 
should be determined as follows: 


(i) If the appointments of two 
persons are regularised, earlier should 
be considered senior. to the persons 


[Prs. 2-6] Satyabrata D. Choudhury v. State of Assam A.LR. 


whose appointments were regularised 
later. . 

(ii) If the appointments of a 
number of persons are regularised in 
one batch, then the interse seniority 
of these persons should be according 
to the merit list of A. P, S.C. Even 
if the A. P. S. C. does not give any 
merit list, the Appointing Authority 
should request the A. P. S. C. to in- 
dicate the order of preference of 
these persons.” 


The High Court has stated in its judg- 
ment that the inter se senionite. Bf 
the appellants and the respondents 
was fixed on the recommendation of 
the Assam Public Service Commis- 
Sion” under that notification, and that 
has not been controverted before 


4. What has been argued is 
that as the appellants joined earlier 
as Assistant Professors, they were 
entitled to rank senior to the respon- 
dents who joined later. Reference in 
this connection has been made to 
Article 16 of the Constitution. 


5. It is not in dispute that 
the appellants and respondents 
4, 5 and 6 were initially appointed 
Assistant Professors under Regulation 
3 (e) of the Regulations, on an offi- 
ciating basis, to avoid delay, and it 
was obligatory, in terms of that re- 
gulation, to consult the Service Com- 
mission as soon as possible. The ap- 
pointments were thus defeasible, and 
could not give rise to any legal right 
in favour of the parties. It is there- 
fore futile to contend that as the ap- 
pellants joined as Assistant Professors 
on an earlier date, they were entitl- 
ed to rank senior to respondents 4, 5 
and 6 irrespective of the result of 
the final recruitment through the Ser- 
vice Commission. 


6. It is no doubt true that no 
rule had been made to govern the 
seniority of Assistant Professors, but 
it is not in controversy that govern- 
ment had notified the aforesaid ins- 
tructions dated February 2, 1964 in 
regard to the seniority of the persons 
appointed under Regulations 3 (e) and 
3(f) of the Regulations. As the ap- 
pointments of the appellants and res- 
pondents Nos. 4, 5 and 6 were ad- 
mittedly regularised in one batch, 
after reference to the Service Com- 
mission, by the order dated Decem- 
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ber 9, 1963, their inter se seniority 
had to be determined according to 
the merit list of the Commission. As 
has been pointed out, it is not in dis- 
pute that the impugned seniority list 
has been fixed on the recommendation 
of the Commission, so that it is in ac- 
cordance with the instructions of the 
government. The High Court has 
therefore rightly held that the ins- 
tructions would hold the field in the 
absence of the service rules. In these 
facts and circumstances, there can 
be no question of applying Art. 16 to 
these cases. 

7. The appeals fail and are 
dismissed. , 
! Appeals dismissed. 





AIR 1976 SUPREME COURT 489 
(From: Rajasthan) 


K. K. MATHEW AND S. MURTAZA 
FAZL ALI, JJ. 


The District Controller of Stores, 
N. Rly. Jodhpur, Appellant v. The 
Assistant Commercial Taxation Offi- 
cer and another, Respondents. 

Civil Appeal No. 487 of 1971, D/- 
9-12-1975. 
_ A) Rajasthan Sales Tax Act (29 
of 1954) Ss. 2(f) and 2 (cc) (i) (as in- 
troduced by Raj. Amendment Act 9 
of 1965) — Sales of unserviceable 
materials and scrap etc, — Liability 
of Railway to pay sales tax, 


The activity of the Railways in 
the selling of unserviceable material 
and scrap iron ete. would be “busi- 
ness” within Clause (i) of the defini- 
‘tion of the word ‘business’ in Section 
2 (cc) as introduced by the amending 
Act. Fact that the activity involved 
in selling unserviceable material and 
scrap iron ete. would not amount to 
carrying on business in the normal 
connotation of that term is immate- 
rial. (Para 5) 


The Railway, since it is concerned 
in the activity of transportation, is 
engaged in commerce within the 
meaning of Clause (i) of the defini- 
tion and the sale of unserviceable 
materials and scrap iron ete, is tran- 
saction in connection with or ancil- 
lary to such commerce within the 


- LS/LS/E551/75/SSG 


Dist. Controller, Stores N. Rly. 


v. A.C. T. Officer {[Prs. 1-3] S.C. 489 


Clause (ii) of that definition, The 
legislature is competent to give re- 
trospective effect to the definition of 
‘business’ as introduced by the amend- 
ing Act. Hence, the Railway is 
liable to pay sales tax on such sales. 
Decision of Rajasthan High Court Af- 


firmed. (Paras 6, 7) 

Mr. Gobind Das, Sr. Advocate, 
(Mr. S. P. Nayar, Advocate, with 
him), for Appellant; Mr. M 


Singhvi, Adv. Gen., Rajasthan, (M/s. 
S. M. Jain and S. K. Jain, Advocates 
with him), for Respondents. 


Judgment of the Court was 
livered by 


K. K. MATHEW, J.:— The short 
question which arises for considera- 
tion in this appeal by certificate is 
whether the appellant, the Northern 
Railway, Jodhpur is liable to pay 
Sales tax on the sales of unservice- 
able materials and scrap ete. for the 
period in question. 


2. In view of the definition of 
the word ‘business’ in S. 2 of the 
Rajasthan Sales Tax Act (Act No, 29 
of 1954) as introduced with re- 
trospective effect by the Rajasthan 
Taxation Laws (Amendment) Act, 
1965 (Act No. 9 of 1965), the High 
Court held that the sales of unser- 
viceable materials were exigible to 
tax. The definition of the term ‘dea- 
ler’ in Section 2 (f) of the above Act, 
so far as it is material, runs: 

‘dealer’ means any person who 
carries on the business of buying, 
selling, supplying or distributing goods 
directly or otherwise, whether for 
cash, or for deferred payment, or for 
commission, remuneration or other 
valuable consideration and includes— 

(i) the Central or a State Gov- 
ernment or any of their departments, 
a local authority, a company, an un- 
divided Hindu Family or any society 
(including a co-operative society) club, 
firm or association which carries on 
such business...... i 

3. As already indicated by 
Section 2 of the Rajasthan Taxation 
Laws (Amendment) Act, 1965 (Act 
No. 9 of 1965), Section 2 of the Rajas- 
than Sales Tax Act, 1954 (Rajasthan 
Act No. 29 of 1954) was amended, 
Clause (ce) of Section 2 provides: 

“ ‘business’? includes— 

(i) any trade, commerce or manu- 
facture or any adventure or concern 


de- 
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in the nature of trade, commerce or 
manufacture whether or not such 
trade, commerce, manufacture, adven- 
ture or concern is carried on with a 
motive to make gain or profit and 
whether or not any profit accrues from 
such trade, commerce, manufacture, 
adventure or concern; and 

(ii) any transaction in connection 
with, or incidental or ancillary to 
such trade, commerce, manufacture, 
adventure or concern; 
but does not include activities of sale, 
supply or distribution of goods car- 
ried on without any profit motive by— 

(i) any charitable or religious ins- 
titution in the performance of its func- 
tions for achieving its avowed ob- 
jects; and 

(ii) an educational institution, 
where such sale, supply or distribu- 
tion is made to its students.” 

4. The contention of the ap- 
pellant was that it was not carrying 
on the business of buying and selling 
and therefore the sales of unservice~ 
able material and scrap iron ete. 
would not be a transaction in connec- 
tion with or incidental or ancillary 
to “such” trade, commerce, manufac- 
ture, adventure or concern. 


5. We think that the activity 
of the appellant in theselling of un- 
serviceable material and serap iron 
etc. would be “business” within CL () 
of the definition of the word ‘busi- 
ness’ introduced by the amending 
Act, The word ‘business’ according 
to Clause (i) of that definition would 
include any trade, commerce, or 
manufacture or any adventure or con- 
cern in the nature of trade,- com- 
merce or manufacture whether or 
not it is carried on with a motive to 
make gain or profit. So even if it be 
assumed that the activity involved in 
selling unserviceable material and 
scrap iron ete. would not amount to 
carrying on business in the normal 
connotation of that term, it would be 
‘business’ within Clause (i) of that 
sub-clause. as introduced by the 
amending Act. 


6. We also think that there is 
no fallacy in thinking that the Rail- 
way since it is concerned in the acti- 
vity of transportation is engaged in 
commerce within the meaning of 
Clause (i) of the definition and that 
the sale of unserviceable materials 
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and ‘Scrap iron ete. is transaction in 
connection with or ancillary to such 
commerce within the Clause (ii) of 
that definition. 

7. There can be no dispute 
that the legislature was competent to 
give retrospective effect to the defi- 
nition of ‘business’ introduced by the 
Amending Act. 

8. In any view we are of the 
opinion that the High Court ‘was 
right in its conclusion. 

9. We, therefore, dismiss the 
appeal with costs. l 


y 








Appeal dismissed. 
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State of Kerala and another, Ap- 
pellants v. N. M. Thomas and others, 
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Civil Appeal No. 1160 of 1974, 
D/- 19-9-1975. 

(A) Constitution of India, Arti- 
cles 16, 46, 335 — Kerala. State and 
Subordinate Services Rules (1958) 
E. 13-AA (introduced on 13-1-1972) 
and Orders dated 13-1-1972 and 11-1- 
74 — Validity — Are valid — ILR 
(1974) 1 Kerala 549, Reversed. 

Per Ray C. J. (Mathew, Beg, 
Krishna Iyer and S. Murtaza Fazl Ali 
JJ. agreeing; Khanna and Gupta, JJ. 
Contra.):— Under Article 16 there 
can be reasonable classification of the 
employees in maiters relating to em- 
ployment or appointment. Article 
16 (1) does not prohibit the prescrip- 
tion of reasonable rules for selection 
to any employment or appointment 
to any office. In regard to employ- 
ment, like other terms and conditions 
associated with and incidental to it, 
the promotion to a selection post is 
also included in the matters relating 
to employment and even in regard to 
such a promotion to a selection post 
all that Article 16 (1) guarantees is 
equality of opportunity to all citizens. 
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Article 16 (1) and (2} give effect to 
equality before law guaranteed by 
Art. 14 and to the prohibition of dis- 
crimination guaranteed by Art. 15 (1). 
Promotion to selection post is cover- 
ed by Article 16 (1) and (2), The 
power fo make reservation which is 
conferred on the State under Article 
16 (4) can be exercised by the State 
in a proper case not only by provid- 
ing for reservation of appointments 
but also by providing for reservation 
of selection posts. In providing for 
reservation of appointments or posts 
under Article 16 (4) the State has to 
take into consideration the claims of 
the backward classes consistently with 
the maintenance of the efficiency of 
administration. Article 16 (4) clari- 
fies and explains that classification on 
the basis of backwardness does not 
fall within Article 16 (2) and is legi- 
timate for the purposes of Article 16 
(1). I£ preference shall be given to a 
particular under-represented com-~ 
munity other than a backward class 
or under-represented State in an All 
India Service such a rule will con-' 
travene Article 16 (2). A similar rule 
giving preference to an under-repre- 
sented backward community Is valid 
and will not contravene Articles 14, 
16 (1} and 16 (2). The classification 
of employees belonging . fo Scheduled 
Castes and Scheduled Tribes for al- 
lowing them an extended period of 
two years for passing the special 
tests for promotion is a just and rea- 
sonable classification having — rational 
nexus to the object of providing equal 
opportunity for all citizens in mat- 
ters relating to employment or ap- 
pointment to public office. Granting 
of temporary exemption from special 
tests to the personnel belonging to 
Scheduled Castes and Scheduled Tri- 
bes by executive order has been an 
integral feature of the service condi- 
tions in Kerala from its very iIncep- 
tion on 1 November, 1956. That was 
the pattern in Travancore-Cochin 
State. The special treatment accord- 
edtothe Scheduled Castes and Sche- 
duled Tribes in Government service 
which had become part and parcel 
of the conditions of service over 
these long periods amply justify the 
classification of the members of the 
Scheduled Castes and Scheduled Tri- 
bes as a whole by Rule 134A and 
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Government Orders dated 13-1-1972 
and 11-1-1974. Article 335 of the 
Constitution states that claims of 
members of the Scheduled Castes and 
Scheduled .Tribes shall be taken into 
consideration in the making of ap- 
pointment to the services and posts 
in connection with affairs of the 
State consistent with the maintenance 
of efficiency of administration. Rule 
13AA and Orders dated 13-1-1972 and 
11-1-1974 are related to this constitu- 
tional mandate. Only those Lower 
Division Clerks who were senior in 
service will get the benefit of the 
relaxation contemplated by R. 13-AA 
and the two orders. Promotion to Up- 
per Division from Lower Division is 
governed by the rule of seniority sub- 
ject only topassingof the qualifying 
test. The temporary relaxation of test 
qualification made in favour of Sche- 
duled Castes and,.Scheduled Tribes is 
warranted by their inadequate’ repre- 
sentation in the services and their 
overall backwardness. Rule 13-AA and 
the orders are meant to implement 
not only the direction under Article 
330 but also the Directive principle 
under Article 46. Rule 13-AA does not. 
impair the test of efficiency in ad- 
ministration inasmuch as members of 
Scheduled Castes and Tribes who are 
promoted have to acquire the quialifi-~ 
cation of passing the test. The only 
relaxation which is done in their case 
is that they are granted two - years 
more time than others to acquire the 
qualification. From the point of -view 
of fime a differential treatment is 
given to members of Scheduled Castes 
and Tribes for the purpose of giving 
them equality consistent with effi- 
ciency. Rule 18-AA and -the two Orders 
are therefore valid. ILR (1974) i 
Kerala 549, Reversed. (Paras 21, 28, 

29, 37, 39, 41, 42, 45,.46, 47) 


Per Beg, J.:— As a reservation 
of posts: under Article 16 (4) for em- 
ployees of backward classes can in- 
clude complete reservation of higher 
posts to which they can be promoted, 
it can also be partial or for a part of 
the duration of service and hedged 
round with the condition that a tem- 
porary promotion would operate as a 
complete and confirmed promotion 
only if the temporary promotee satis- 
fied some tests within a given time. 
If R. 13AA and thetwo Orders could 
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be viewed as an implementation of a 
policy of qualified or partial or con- 
ditional reservation in the form in- 
dicated above, which could satify the 
requirements of substantial equality 
in keeping with Article 335, and meet 
the demands of equity and justice 
looked at from the broader point of 
view of Article 46 of the Constitu- 
tion, they could also be justified 
under Art, 16 (4) of the Constitution. 

(Paras 124, 125) 
Per Krishna Iyer, J.:— 

Scheduled Castes and Scheduled 
Tribes are no castes in the Hindu 
fold but an amalgam of castes, races, 
groups, tribes, communities or parts 
thereof found on investigation to be 
the lowliest and in need of massive 
State aid and notified as such by the 
President. To confuse this backward- 
most social composition with castes is 


to commit a constitutional error, mis- 
led by a compendious appellation. So 
that, to protect harijans is not to 
prejudice any caste but to promote 
citizen solidarity. Art. 16 (2) is out 
of the way and to extend protective 
discrimination to this mixed bag of 
tribes, races, groups, communities and 
non-castes outside the fourfold Hindu 
division is not to compromise with 
the acceleration of castelessness en- 
shrined in the sub-Article. 

Art. 16 (4) serves not as an 
exemption but as an emphatic state- 
ment, one mode of reconciling the 
claims of backward people and the 
opportunity for the free competition 
the forward sections are ordinarily 
entitled to. (Paras 160, 161) 


Per M. Fazl. Ali J.:— 

The relaxation contained in Rule 
13-AA of the Rules does not fall 
within Art. 16 (4) but falls squarely 
within Cl, (1) of Art. 16 and is 
valid. (Paras 228, 231) 
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_ Mr. M. M. Abdul Khadir, Advo- 
cate General, Kerala, (Mr. K. M. K. 
Nair, Advocate with him), for Ap- 
pellants; Mr. T. : Krishnamoorthy 
Tyer Sr. Advocate, (M/s. P. K. Pillai 
and N. Sudhakaran Advocates with 
him), (for No. 1) and M/s. R. K. Garg, 
V. J. Francis and K. R. Nambiyar 
Advocates, for Respondents Nos. 2-4, 
6 and 7 and Intervener Mr. Suren- 
dran, M/s. R. K. Garg and O. 
Rana, Advocates, for Intervener — 
State of U. P; Mr. L. N. Sinha, Sol. 
General, (M/s. P. P. Rao and Girish 
Chandra, Advocates with him), for 
Attorney-General, for India. 

The following Judgments of the 

Court were delivered by 


RAY, C.J. (Majority Judgment):— 
This appeal is by certificate from the 
judgment dated 19 April, 1974 of the 
High Court of Kerala. 

2. This appeal concerns the 
validity of Rule 13AA of the Kerala 
State and Subordinate Services Rules, 
1958 hereinafter called the Rules and 
two orders which are marked P-2 
and P-6. 

3. In order to appreciate Rule 

13AA, it is necessary to refer to 
Rules 12, 13A, 13AA. These rules 
were framed in exercise of the 
powers conferred by the proviso to 
Article 309 of the Constitution. These 
. rules came into existence on 17 
December, 1958. 
a Å “Promotion” is defined in 
Rule 2(11) to mean the appointment 
of a member of any category or grade 
of a service or a class of service to a 
higher category or grade of such ser- 
vice or class. 

5. Rule 12 states that where 
general educational qualifications, spe- 
cial qualifications or special tests are 
prescribed by the Special Rules of a 
service for any category, grade or 
post therein, or in a class thereof, 
which are not prescribed for a cate- 
gory or grade im such service or 
class carrying a lower rate of pay 
and no member in the category or 
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grade carrying the lower rate of pay 
is eligible for promotion to such cate- 
gory, grade or post a member in 
such lower category or grade may be 
promoted to the category or grade 
carrying the higher rate of pay tem- 
porarily until a member of the for- 
mer category oor grade qualified 
under this rule is available for pro- 
motion. A member temporarily pro- 
moted under this rule shall not by 
reason only of such promotion, be re- 
garded as a probationer in the cate- ` 
gory or grade to which he has been 
promoted, or be entitled to any pre- 
ferential claim to future promotion. 

6. Rule 13 speaks of special 
qualifications. Rule 13 does not con- 
cern this appeal. 


OL The. two rules which are of 
importance in this appeal are Rules 
13A and 13AA, They are as fol- 
ows:— 

“13A. Special and Departmental 
Tests — Temporary exemption for 
promotion - Notwithstanding any- 
thing contained in Rule 13, where a 
pass in a special or departmental test 
is newly prescribed by the Special 
Rules of a service for any category, 
grade or post therein or in any class 
thereof, a member of a service who 
has not passed the said test but is 
otherwise qualified and suitable for 
appointment to such class, category, 
grade or post may within 2 years of 
the introduction of the test be ap- 
pointed thereto temporarily. If a 
member so appointed does not pass 
the test within two years from the 
date of introduction of the said test 
or when the said test also involves 
practical training within two years 
after the first chance to undergo such 
training he shall be reverted to the 
class, category or grade or post from 
which he was appointed and shall not 
again be eligible for appointmen 
under this rule: ' 


Provided that a person so revert- 
ed shall not by reason only of the 
appointment under this rule be en- 
titled to any preferential claim to fu- 
ture appointment to the class, cate- 
gory, grade or post, as the case may 
be to which he had been appointed 
under this rule: 

Provided further that the period 
of temporary exemption shall be ex- 
tended by two years in the case of a 
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person belonging fo any of the sche- 
duled castes or scheduled tribes. 

_ Provided also that this rule shall 
not be applicable to tests prescribed 
for purposes of promotion of the exe- 


cutive staff below the rank of Sub- 
Inspectors belonging to the Police De- 


partment.” i 

“13AA, Notwithstanding anything 
contained in these rules, the Govern- 
ment may, by order, exempt for a 
specified. period, any member or mem- 
bers, belonging to a Scheduled Caste 
or a Scheduled Tribe, and already in 
service, from passing the tests refer- 
red to in Rule #3 or Rule 13A of the 
said Rules: 

Provided that this rule shall not 
be applicable to tests preseribed for 
purposes of promotion of the execu- 
tive staff below the rank of Sub- 
Inspectors belonging to the Police De- 
partment.” ee 

8. It'is necessary to state here 
that the third proviso to Rule 13A 
and the proviso to Rule 13AA were 
introdueed with effect from 12 Octo- 
ber, 1973. Rule 13AA was introduc- 
ed with effect from 13 January, 1972. 
Exhibit P-2. is an 


the Governor, The 
memorandum dated 
from the President, 
Samkarika Kshema 
Committee, Trivandrum and a letter 
dated 13 November, 1971 from the 
Secretary, Kerala Public Service 
Commission, ‘The order: is ‘as fol- 
lows:— | 

“The President, Kerala Harijan 
Samskarika. Kshema Samithy, Trivan- 
drum has. brought to the notice of 
Government. that a large number of 
Harijan employees are facing imme- 
diate reversion from their posts for 
want of test qualifications and has 
therefore requested that all Schedul- 
ed Castes and Scheduled Tribes em- 
ployees may be granted temporary 
exemption from passing the ‘obliga- 
tory departmental tests for a period 
of two years with immediate effect. 


(2) Government have examined 
the matter in consultation with the 
Kerala Public Service. Commission 
and are pleased fo grant temporary 
exemption to members already - in 
service belonging to any of the Sche- 


19 June, 
Kerala Harijan 


-order dated 13- 
January, 1972. The order is made by 
order refers to a- 
r971- 


Samithy, State: 


duled :Castes and Scheduled. Tribes 
from passing all tests (unified and 
special or departmental tests) for a 
period of two years. 


(3) The benefit of the above 
exemption will be available to those 
employees belonging to Scheduled 
Castes and Scheduled Tribes who 
are already enjoying the benefits 
of temporary exemption from pass- 
ing newly prescribed tests under 
General Rule 13A. In their case, the: 
temporary exemption will expire 
only on the date of expiry of the 
temporary exemption mentioned in 
para (2) above or on the date of ex- 
piry of the existing temporary exemp- 
tion, whichever is later. 


(4) This order will take effect 
from the date of the order.” 

9. Exhibit P-6 is an order 
dated 11 January 1974. It is an order 
made by the Governor. The order is 
as follows:— 


“Government are pleased to order 
that the period of temporary. exemp- 
tion granted to Scheduled Castes and 
Scheduled Tribes in the G. O. read 
abcve from passing all tests (unified 
and special or departmental tests) be 
extended from 13-1-1974 to cover a 
period during which two tests are held 
by the Public Service Commission and 
results thereof published so that each 
individual gets two chances to ap- 
pear. Government also order that 
these categories of employees will not 
be given any further extension ` of 
time to acquire the test qualifications.” 


10. Pursuant to Rule 13AA 
which came into force on 13 January, 
1972, the order Exhibit P-2 was pass- 
ed on 13 January, 1972 granting tem- 
porary exemption to members already 
in. service belonging to any of the 
Scheduled Castes and Scheduled Tri- 
bes from passing ‘all tests (unified 
and special or departmental. tests) for 
a period of two years. The exemp- 
tion granted by Exhibit P-2 in al- 
most all cases would have expired on 
12 January, 1974. T 


11. The other impugned. order 
ie.. Exhibit P-6 which was passed on 
11 January, 1974 gave further exemp- 
tion to members of Scheduled Castes 
and Tribes from 13 January, 1974 
from passing tests: to cover a period 
during which two’ tests would be held. 
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by the Public - Service ‘Commission 
and results thereof published so that 
each individual would get two chan- 
ces to appear within that period. 
The Government also ordered that 
these categories of employees would 
not be given any further extension of 
time to acquire the test qualifications. 

12. On the basis of these 
exemption orders, several promotions 
have been effected. The respondent 
alleged in the writ petition that 12 
Lower Division Clerks who were 
members of Scheduled Castes and 
Scheduled Tribes were promoted 
without test qualification. The fur- 
ther allegation is that by an order 
dated 15 June, 1972, 19 Lower Divi- 
sion Clerks belonging to Scheduled 
Castes and Tribes were promoted as 
Upper Division Clerks of which 5 
were unqualified Scheduled Castes 
and Scheduled Tribes members and 
14 were qualified Scheduled Castes 
and Scheduled ‘Tribes members, By 
order dated 19 September, 1972, an- 
other 8 promotions of members of 
Scheduled Castes and ‘Tribes were 
ordered of which only two were qua- 
lified and the remaining six were un- 
qualified. By another order dated 31 
October, 1972, 7 Scheduled Castes 
and Scheduled Tribes members were 
promoted without qualifying test and 
one was promoted with the qualify- 
ing test. The grievance of the res- 
pondent-petitioner before the High 
Court was that out of 51 vacancies 
which arose in the category of Upper 
Division Clerks in the year 1972, 34 
were filled up by Scheduled Castes 
members who did not possess quali- 
fications and only 17 were given to 
qualified persons. 


13. The respondent is a Lower 
Division Clerk working in the Regis- 
tration Department, For promotion 
to Upper Division Clerk in that De- 
partment on the basis of seniority, 
the Lower Division Clerks have to 
pass (1) Account Test (Lower), (2) 
Kerala Registration Test and (3) Test 
in the manual of office procedure. 
The respondent’s grievance is that in 
view of certain concessions given to 
members of Scheduled Castes and 
Scheduled Tribes, they were able to 
obtain promotions earlier than the 
respondent, though the members of 
the Scheduled Castes and Scheduled 
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Tribes who were promoted had not 
passed the tests. 

14. The respondent in the 
writ petition filed in the High Court 
asked for a declaration that Rule 13AA 
ls unconstitutional and a mandamus 
for compelling the State to forbear 
from giving effect to order dated 13 
January, 1972 marked Exhibit P-2. 
The respondent by an affidavit ask- 
ed for a similar order that Exhibit 
ae dated 11 January 1974 be set 
aside. 


Bb. The- respondents conten- 

tions in the High Court were that 
Rule 13AA of the Service Rules and 
Exhibits P-2, P-6 and Exhibit P-7 
which was another order dated 31 
October, 1972 and all orders of pro- 
motion made thereunder were viola- 
tive of Articles 16 (1) and 16 (2). The 
High Court upheld the contentions of 
respondent No. 1. 

16. The contention of the 
State is that the impugned rules and 
orders are not only legal and valid 
but also support a rational classifica- 
tion under Art. 16 (1). l 


17. The contentions on behalf 
of respondent No. 1 are these. First, 
Article 16 is a specific application of 
Article 14 in matters relating to em- 
ployment or appointment to any ser- 
vice in the State. Clauses (1) and (2) of 
Art, 16 give effect to equality be- 
fore law guaranteed by Article 14 
and to prohibition against discrimi- 
nation. guaranteed by Article 15 (1). 
In other words, Article 16 (1) is ab- 
solute in terms guaranteeing equality 
of opportunity to every individual 
citizen seeking employment or ap- 
pointment. Emphasis is placed on 
similar opportunity and equal treat- 
ment for seeking employment or ap- 
pointment. Second, matters relating 
to employment in Article 16 (1) in- 
clude all matters in relation to em- 
ployment both prior and subsequent 
to the employment and form part of 
the terms and conditions of service. 
Equal opportunity is to be given for 
appointment, promotion, termination 
of employment and payment of pen- 
sion and gratuity. Third, the abridge- 
ment of equality guaranteed by Arti- 
ele 16 (1) is only to the extent curtail- 
ed by Article 16 (4). Apart from. Art- 
cle 16 (4), the right guaranteed under 
Article 16(1) cannot be curtailed. 
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Article 16 (4) is, in substance, 
an exception to rights guaranteed by 
Article 16 (1) and (2). Fourth, Arti- 
cle 16 (4) does not cover the entire 
field occupied by Article 16 (1) and 
(2). Some of the matters relating to 
employment in respect of which equa- 
lity of opportunity has been guaran- 
teed by Article 16 (1) and (2) do not 
fall within the mischief of non ob- 
stante clause in Article 16 (4). To 
illustrate, Clauses (1) and (2) of Arti- 
cle 16 do not prohibit the prescrip- 
tion of reasonable rules for selection 
to any employment or appointment 
in office, Any provision as to the 
qualification for employment or ap- 
pointment in office reasonably fixed 
and applicable to all citizens would 
be consistent with the doctrine of 
equality of opportunity in Article 16 
(1). Reasonable qualification of em- 
ployment for the purpose of efficiency 
of service is justified. Fifth, Rule 
13AA is violative of Article 16 (1) 
and (2). The impeached Exhibits fall 
within the same mischief. There 1s 
no scope for dealing with Scheduled 
Castes and Scheduled Tribes diffe- 
rent from other backward classes. 
Exemption from qualification neces- 
sary for promotion is not conducive 
to the maintenance of efficiency of 
administration and violates not only 
Article 335 of the Constitution but 
also Article 16 (1). 


18. Before the introduction of 
the Kerala State and Subordinate 
Servcies Rules, 1958 on 17 Decem- 
ber, 1958 and also the formation of 
Kerala State on 1 Nov., 1956, the 
Travancore-Cochin Government had 
issued orders on 14 June, 1956 direct- 
ing that the standard of qualification 
should be lower for members of 
Scheduled Castes and Scheduled Tri- 
bes than compared to others in the 
matter of examinations relating to 
various tests. By Government order 
dated 27 June, 1958, it was directed 
that the period of exemption for 
passing tests be extended by two 
years in the case of Scheduled Castes 
and Scheduled Tribes. Again by 
Government order dated 2 January, 
1961, the period of exemption to 
Scheduled Castes and Scheduled Tri- 
bes was further extended to 3 years. 
By another Government order dated 


14 January, 1963, a unified account 
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test (lower) and a test in office pro- 
cedure were introduced replacing the 
old tests and as this was treated as 
a new test, all persons who were 
formerly in  Travancore-Cochin or- 
Madras Service were given two years 
time to pass the test and members of 
the Scheduled Castes and Scheduled 
Tribes were given extra time in ac- 
cordance with the orders earlier 
mentioned. A circular was issued on 
9 February, 1968 granting 7 years’ 
time from 14 January, 1963 to mem- 
bers of the Scheduled Castes and 
Scheduled Tribes to pass the unified 
tests. This period was to expire on 
14 January, 1970. On 13 January, 
1970, an order was passed extending 
the time for another year upto 14 
January, 1971. On 14 January, 1971 
another Government order was issued 
extending the period by another year. 


19. It was brought to the no- 
tice of the Government that large 
number of Government servants be- 
longing to Scheduled Castes and 
Scheduled Tribes were unable to get 
their promotion because of want of 
test qualifications, In order to give 
relief to the Scheduled Castes and 
Scheduled Tribes, the Government in- 
corporated Rule 13AA which enabled 
the Government to grant exemption 
fo members of Scheduled Castes and 
Scheduled Tribes for a specified pe- 
riod. On 13 January, 1972 exemption 
from passing the tests was granted 
to members of Scheduled Castes and 
Scheduled Tribes for two years. On 
11 January, 1974 order was made 
under Rule 13AA giving members of 
Scheduled Castes and Scheduled Tri- 
bes exemption from passing the tests 
for the period of two tests to be con- 
ducted after the order dated i1 
January, 1974. 


20. The criterion for promo- 
tion of Lower Division Clerks to Up- 
per Division Clerks is seniority-cum- 
merit qualification. For want of test 
qualification a large number of Lower 
Division Clerks belonging to Sche- 
duled Castes and Scheduled Tribes 
were passed over. It is because of 
the aforesaid Government order dated 
13 January, 1972 marked Exhibit P-2 
that promotions were made according 
to seniority-cum-merit qualification. 
The larger share went to the mem- 
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bers of the Scheduled Castes and 
Scheduled Tribes because they were 
senior hands. After the issue of the 
order dated 13 January, 1972, 34 out 
of 51 Lower Division Clerks who 
were promoted belonged to the Sche- 
duled Castes and Scheduled Tribes. 
These 34 persons were given tempo- 
rary exemption from passing the de- 
parimental tests. It also appears that 
these 34 members of Scheduled Castes 
and Scheduled Tribes have become 
senior-most in the lower cadre. 

21. Articles 14, 15 and 16 form 
part of a string of constitutional 
guaranteed rights. These rights sup- 
plement each other, Article 16 
which ensures to all citizens equality 
of opportunity in matters relating to 
employment is an incident of gua- 
rantee of equality contained in Article 
14. Article 16 (1) gives effect to 
Article 14. Both Articles 14 and 16 
(1) permit reasonable classification 
having a nexus to the objects to be 
achieved. Under Article 16 there 
can be a reasonable classification of 
the employees in matters relating to 
emplovment or appointment. 

22. This Court in the State of 
Gujarat v. Shri Ambica Mills Ltd. 
Ahmedabad, AIR 1974 SC 1300 said: 

“The equal protection of the 
laws is a pledge of the protection of 
equal laws. But laws may classify. 
And the very idea of classification is 
that of inequality. In tackling this 
paradox the Court has neither aban- 
doned the demand for equality nor 
denied the legislative right to classify. 
It has taken a middle course. It has 
resolved the contradictory demands 
of legislative specialization and con- 
stitutional generality by a doctrine of 
reasonable classification. (See Joseph 
Tussman and Jacobus ten Breck, “The 
Equal Protection of the Laws”, 37 
California sag 341.)” 

23. the Ambica Mills case, 
(AIR ioe "sc 1300) (supra) this 
Court explained reasonable classifica- 
tion to be one which includes all 
who are similarly situated and none 
who are not. The question as to who 
are similarly situated has been ans- 
wered by stating that one must look 
beyond the classification to the pur- 
ipose of law. 

“The purpose of a law may be 
either the elimination of a public mis- 
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chief or the achievement of some 
positive public good.” 


24. Discrimination is the es- 
sence of classification. Equality is 
violated if it rests on unreasonable 
basis. The concept of equality has an 
inherent limitation arising from the 
very nature of the constitutional 
guarantee. Those who are similarly 
circumstanced are entitled to an equal 
treatment. Equality is amongst equals. 
Classification is, therefore, to be 
founded on substantial differences 
which distinguish persons grouped 
together from those left out of the 
groups and such differential attribu- 
tes must bear a just and rational re- 
lation to the object sought to be 
achieved. 


25. The crux of the matter 
is whether Rule 13AA and the two 
orders Exhibits P-2 and P-6 are un- 
constitutional violating Article 16 (1). 
Article 16 (1) speaks of equality of 
opportunity in matters relating to 
employment or appointment under 
the State. The impeached Rule and 
orders relate to promotion from 
Lower Division Clerks to Upper Divi- 
sion Clerks, Promotion depends 
upon passing the test within two 
years in all cases and exemption is 
granted to members of Scheduled 
Castes and Scheduled Tribes for alon- 
ger period namely, four years. If there 
is a rational classification consistent 
with the purpose for which such 
classification is made equality is not 
violated. The categories of classifica- 
tion for purposes of promotion can 
never be closed on the contention 
that they are all members of the 
Same cadre in service. If classifica- 
tion is made on educational qualifica- 
tions for purposes of promotion or if 
classification is made on the ground 
that the persons are not similarly 
circumstanced in regard to their en- 
try into employment, such classifica- 
tion can be justified. Classification 
between direct recruits and promotees 
for purposes of promotion has been 
held to be reasonable in C. A. Rajen- 
dran v. Union of India, (1968) 1 SCR 
721 = (AIR 1968 SC 507). 


26. The respondent contended 
that apart from Article 16 (4) mem- 
bers of Scheduled Castes and Sche- 
duled Tribes were not entitled to 
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any favoured treatment in ‘regard to 
promotion. In T. Devadasan v. 
Union of India, (1964) 4 SCR 680 = 
(AIR 1964 SC 179) reservation was 
made for backward classes. The 
number of reserved seats which were 
not filled up was carried forward to 
the subsequent year. On the basis 
of “carry forward” principle it was 
found that such reserved seats might 
destroy equality. To illustrate, if 18 
seats were reserved and. for two 
successive years the reserved seats 
were not filled and in the third year 
there were 100 vacancies the result 
would be that 54 reserved seats 
would be occupied out of 100 vacan- 
cies. This would destroy equality. 
On that ground “carry forward” prin- 
ciple was not sustained in Devada- 
son’s case (supra). The same view 
was taken in the case of M. R. Balaji 
v. State of Mysore, (1963) Supp 1 
SCR 439 = (AIR 1963 SC 649). It 
was said that not more than 50 per 
cent should be reserved for backward 
classes. This ensures equality. Re- 
servation is not a constitutional com- 
pulsion but is discretionary according 
to the ruling of this Court in Rajen- 
dran’s case, (AIR 1968 SC 507) (supra). 


27. There is no denial of equa- 
lity of opportunity unless the person 
who complains of discrimination is 
equally situated with the person or 
persons who are alleged to have been 
favoured, Article 16 (1) does not 
bar a reasonable classification of em- 
ployees or reasonable tests for their 
selection (State of Mysore v. V. P. 
Narasinga Rao, (1968) 1 SCR 407 = 
(AIR 1968 SC 349)). 


28. This equality. of opportu- 
nity need not be confused with abso- 
lute equality. Article 16 (1) does 
not prohibit the prescription of rea- 
sonable rules for selection to any 
employment or appointment to any 
office, In regard to . employment, 
like other terms and conditions as- 
sociated with and incidental to it, the 
promotion to a selection post is 
also included in the matters relating 
to employment and even in regard to 
such a promotion to a selection post 
all that Article 16 (1) guarantees is 
equality of opportunity to all ~ citi- 
zens. Article 16. (1) and (2) gives 
effect to equality before law guaran- 
teed by Article 14 and to the prohibi- 
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tion of discrimination guaranteed by 
Article 15 (1). Promotion to selec- 
tion post is covered by Article 16 (1) 
and (2). 

29, The power to make reser- 
vation, which is conferred on the 
State, under Article 16 (4) can be 
exercised by the State in a proper 
case not only by providing for re- 
servation of appointments but also by 
providing for reservation of selection 
posts. In ' providing for reseryation 
of appointments or posts under Arti- 
cle 16 (4) the State has to take into 
consideration the claims of the back- 
ward classes consistently with the 
maintenance of the efficiency of ad- 
ministration, It must not be forgot- 
ten that the efficiency of administra- 
tion- is of such paramount importance 
that it would be unwise and imper- 
missible to make any reservation at 
the cost of efficiency of administra- 
tion. (General Manager, S. Riy. v. 
Rangachari, (1962) 2 SCR 586 = 
(AIR 1962 SC 36)). The present case 
is not one of reservation of posts by 
promotion. | 


30. Under Article 16 (1) equa- 
lity of opportunity of employment 
means equality as between members 
of the same class of employees and 
not equality between members of 
separate, independent class. ‘The 
Road-~side Station Masters and Guards 
are recruited separately, trained 
separately and have separate avenues 
of promotion. The Station Masters 
claimed equality of opportunity for 
promotion vis-a-vis the guards on the 
ground that they were entitled to 
equality of opportunity. It was said 
the concept of equality can have no 
existence except with reference to 
matters which are common as be- 
tween individuals, between ‘whom 
equality is predicated, The Road- 
side Station Masters and Guards 
were recruited separately. Therefore, 
the two form distinct and separate 
classes and there is no scope for 
predicating equality or inequality of 
opportunity in matters of promotion. 
(See All India Station Masters and 
Asst. Station Masters’ Association v. 
General Manager, Central Riys, (1960) 
2 SCR 311 = (AIR 1960 SC 384). 
The present case is not to create 
separate avenues of ‘promotion for 
these persons. o 
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31. The rule of parity is the 
‘equal treatment of equals in equal 
circumstances. The rule of differen- 
tiation is enacting laws differentiating 
between different persons or things 
in different circumstances. The cir- 
cumstances which govern one set of 
persons or objects may not neces- 
sarily be the same as those govern- 
ing another set of persons or objects 
so that the question of unequal 
treatment does not really arise be- 
tween persons governed by different 
conditions and different sets of cir- 
cumstances, The principle of equality 
does not mean that every law must 
have universal application for all per- 
sons who are not by nature, attain- 
ment or circumstances in the same 
position and the varying needs of dif- 
ferent classes of persons require spe- 
cial treatment. The legislature under- 
stands and appreciates the need of its 
own people, that its laws are directed 
to problems made manifest by ex- 
perience and that its discriminations 
are based upon adequate grounds, The 
rule of classification is not a natural 
and logical corollary of the rule of 
equality, but the rule of differentia- 
tion is inherent in the concept of 
equality. Equality means parity of 
treatment under parity of conditions. 
Equality does not connote absolute 
equality. A classification in order to 
be constitutional must rest upon dis- 
tinctions that are substantial and not 
merely illusory. The test is whether 
it has a reasonable basis free from 
artificiality and arbitrariness embrac- 
ing all and omitting none naturally 
falling into that category. 

32. The following decisions 
illustrate how classification for pro- 
motion has been upheld within the 
content of Article 16. 

33. There can be cases where 
the differences between the two groups 
of recruits may not be sufficient to 
give any preferential treatment to one 
against the other in the matter of pro- 
motions, and in that event a Court 
may hold that there is no reasonable 
nexus between the differences and the 
recruitment. (Govind Dattatray Kelkar 
v. Chief Controller of Imports (1967) 
2 SCR 29 = (AIR 1967 SC 839)). 


34. The equality of opportu- 
nity takes within its fold all stages 
of service from initial appointment to 
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its termination including promotion 
but it does not prohibit the prescrip- 
tion of reasonable rules for selection 
and promotion, applicable to all 
members of a classified group. (Ganga 
Ram v. Union of India, (1970) 1 SCC 
377 = (AIR 1970 SC 2178). 


35. When the petitioner and 
the direct recruits were appointed to 
Grade ‘D’, there was one class of 
Grade ‘D’ formed of direct recruits 
and the promotees from the grade of 
artisans. The recruits from both the 
sources to Grade ‘D’ were integrated 
into one class and no discrimination 
could thereafter be made between 
them, There was only one rule of 
promotion for both the departmental 
promotees and the direct recruits. 
(Roshan Lal Tandon v. Union of 
India, (1968) 1 SCR 185 = (AIR 1967 
SC 1889)). 


36. In State of Jammu and 
Kashmir v. Triloki Nath Khosa, 
(1974) 1 SCR 771 = (AIR 1974 SC 1) 
this Court said that dealing with 
practical exigencies a rule-making 
authority may be guided by realities 
just as the legislature— 


“Is free to’ recognise degrees of 
harm and it may confine its restric- 
tions to those classes of cases where 
the need is deemed to be the clea- 
rest.” 


Educational qualifications in that case 
were recognised as criteria for deter- 
mining the validity of classification. 
The discrimination is not in relation 
to the source of recruitment unlike 
in Roshan Lal’s case (AIR 1967 SC 
1889) (supra). 


37. The rule of equality within 
Articles 14 and.16 (1) will not be 
violated by a rule which will ensure 
equality of representation in the ser- 
vices for unrepresented classes after 
satisfying the basic needs of effici- 
ency of administration. Article 16 
(2) rules out some basis of classifica- 
tion including race, caste, descent, 
place- of birth ete. Article 16 (4) 
clarifies and explains that classifica- 
tion on the basis of backwardness 
does not fall within Article 16 (2) 
and is legitimate for the purposes of 
Article 16 (1). If preference shall be 
given to a particular wunder-repre- 
sented community other than a back- 
ward class or under-represented 
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State in an All India Service such a 
rule will contravene Article 16 (2). A 
similar rule giving preference to an 
under-represented backward commu- 
nity is valid and will not contravene 
Articles 14, 16 (1) and 16 (2). Arti- 
cle 16 (4) removes any doubt in this 
respect. 


38. The principle of equality 
is applicable to employment at all 
Stages and in all respects, namely, 
initial recruitment promotion, retire- 
ment, payment of pension and gra- 
tuity. With regard to promotion the 
normal principles are either merit- 
cum-seniority or seniority-cum-merit. 
Seniority-cum-merit means that given 
the minimum necessary merit requi- 
site for efficiency of administration, 
the senior though the less meritori- 
ous shall have priority. This will 
not violate Articles 14, 16 (1) and 16 
(2). A rule which provides that given 
the necessary requisite merit, a mem- 
ber of the backward class shall get 
priority to ensure adequate represen- 
tation will not similarly violate Arti- 
cle 14 or Article 16 (1) and (2). The 
relevant touchstone of validity is to 
find out whether the rule of prefer- 
ence secures adequate representation 
for the unrepresented backward com- 
munity or goes beyond it. 


39. The classification of em- 
ployees belonging. to Scheduled Castes 
and Scheduled Tribes for allowing 
them an extended period of two 
years for passing the special tests 
for promotion is a just and reason- 
able classification having rational 
nexus to the cbject of providing 
equal opportunity for all citizens in 
matters relating to employment or 
appointment to public office. Grant- 
ing of temporary exemptions from 
special tests to the personnel belong- 
ing to Scheduled Castes and Sche- 
duled Tribes by executive orders has 
been an integral feature of the ser- 
vice conditions in Kerala from its 
very inception on 1 November, 1956. 
That was the pattern in Travancore- 
Cochin State. The special treatment 
accorded to the Scheduled Castes and 
Scheduled Tribes in Government ser- 
vice which had become part and par- 
cel of the conditions of service over 
these long periods amply justify the 
classification of the members of the 
Scheduled Castes and Scheduled Tri- 
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bes as a whole by the impugned rule 
and orders challenged, What was 
achieved by the Government orders 
is now given a statutory basis by 
Rule 13AA. The historical background 
of these rules justifies the classifica- 
tion of the personnel of the Schedul- 
ed Castes and Scheduled Tribes in 
service for the purpose of granting 
them exemption from special tests 
with a view to ensuring them the 
equality of treatment and equal op- 
portunity in matters of employment 
having regard to their backwardness 
and under representation in the em- 
ployment of the State. 


40. The Constitution makes a 
classification of Scheduled Castes and 
Scheduled Tribes in numerous pro- 
visions and gives a mandate to the 
State to accord special or favoured 
treatment to them. Article 46 con- 
tains a Directive Principle of State 
policy — fundamental in the govern- 
ance of the country enjoining the 
State to promote with special care 
educational and economic interests of 
the Scheduled Castes and Scheduled 
Tribes and to protect them from any 
social injustice and exploitation. Arti- 
cle 335 enjoins that the claims of the 
members of the Scheduled Castes 
and Scheduled Tribes to the services 
and posts in the Union and the States 
shall be taken into consideration. 
Article 338 provides for appointment 
by the President of a Special Officer 
for the Scheduled Castes and Sche- 
duled Tribes to investigate all mat- 
ters relating to the safeguards pro- 
vided for them under the Constitu- 
tion. Article 341 enables the Presi- 
dent by public notification to specify 
castes, races or tribes which shall be 
deemed to be Scheduled Castes in the 
States and the Union Territories. 
Article 342 contains provision for 
similar notification in respect of Sche- 
duled Tribes. Article 366 (24) and 
(25) defines Scheduled Castes and 
scheduled Tribes. The classification 
by the impugned rule and the orders 
is with a view to securing adequate 
representation to Scheduled Castes 
and Scheduled Tribes in the services 
of the State as otherwise they would 
stagnate in the lowest rung of the 
State services. 


41. Article 335 of the Consti- 
tution states’ that claims of members 
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of the Scheduled Castes and Schedul- 
ed Tribes shall be taken into consi- 
deration in the making of appoint- 
ments to the services and posts mM 
connection with affairs of the State 
consistent with the maintenance of 
efficiency of administration., The im- 
pugned rule and the impugned orders, 
are related to this constitutional man- 
date. Without providing for relaxa- 
tion of special tests for a temporary 
period it would not have been possi- 
ble to give adequate promotion to 
the Lower Division Clerks belonging 
to Scheduled Castes and Scheduled 
Tribes to the posts of Upper Division 
Clerks. Only those Lower Division 
Clerks who were senior in service 
will get the benefit of the relaxation 
contemplated by Rule 13AA and the 
impeached orders. Promotion to Up- 
per Division from Lower Division is 
governed by the rule of seniority 
subject only to passing of the quali- 
fied test. The temporary relaxation 


of test qualification made in favour of 


Scheduled Castes and Scheduled Tri- 
bes is warranted by their inadequate 
representation in the services and 
their overall backwardness. The 
classification of the members of the 
Scheduled Castes and Scheduled Tri- 
bes already in service made under 
Rule 134A and the challenged orders 
for exempting them for a temporary 
period from passing special tests are 
within the purview of constitutional 
mandate under Article 335 in consi- 
deration of their claims to redress 
imbalance in public service and to 
bring about parity in all communi- 
ties in public services. 


42. The High Court was wrong 
in basing its conclusion that the re- 
sult of application of the impeached 
Rule and the orders is excessive and 
exhorbitant namely that out of 51 
posts, 34 were given to the members 
of the Scheduled Castes and Schedul- 
ed Tribes. The promotions made mm 
the services as a whole are no where 
near 50 per cent of the total number 
of posts. The Scheduled Castes and 
Scheduled Tribes constitute 10 per 
cent of the State’s population. Their 
share in the gazetted services of the 
State is said to be 2 per cent namely 
184 out of 8,780. Their share in the 
non-gazetted appointments is only 
"7 per cent namely 11,437 out of 
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1,62,784. It is, therefore, correct that 
Rule 13AA and the orders are meant 
to implement not only the direction 
under Article 335 but also the Direc- 
tive Principle under Article 46, 


43. Scheduled Castes and 
Scheduled Tribes are not a caste 
within the ordinary meaning of caste. 
In Bhaiyalal v. Harikishan Singh, 
(1965) 2 SCR 877 = (AIR 1965 SC 
1557) this Court held that an enquiry 
whether the appellant there belonged 
to the Dohar caste which was not re- 
cogpnised as a Scheduled Caste and 
his declaration that he belonged to 
the Chamar caste which was a Sche- 
duled Caste could not be permitted 
because of the provisions contained 
in Article 341. No Court can come 
to a finding that any caste or 
any tribe is a Scheduled Caste 
or Scheduled Tribe. Scheduled 
Caste is a caste as notified under 
Article 366 (25). A __ notification 
is issued by the President under 
Article 341 as a result of an elabo- 
rate enquiry. The object of Article 
341 is to provide protection to the 
members of Scheduled Castes having 
regard to the economic and educa- 
ae backwardness from which they 
suffer. 


44, Our Constitution aims at 
equality of status and opportunity for 
all citizens including those who are 
socially, economically and eduga- 
tionally backward. The claims of 
members of backward classes require 
adequate representation in legislative 
and executive bodies. If members of 
Scheduled Castes and Tribes, who 
are said by this Court to be backward 
classes, can maintain minimum neces- 
sary requirement of administrative 
efficiency, not only representation but 
also preference may be given to them 
to enforce equality and to eliminate 
inequality. Articles 15 (4) and 16 (4) 
bring out the position of backward 
classes to merit equality, Special 
provisions are made for the advance- 
ment of backward classes and reser- 
vations of appointments and posts 
for them to secure adequate repre- 
sentation. These provisions will bring 
out the content of equality guaran- 
teed by Articles 14, 15 (1) and 16 (1). 
The basic concept of equality is equa- 
lity of opportunity for appointment. 
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Preferential treatment for members 
of backward classes with due regard 
to administrative efficiency alone can 
mean equality of opportunity for all 
citizens, Equality under Article 16 
could not have a different content 
from equality under Article 14. Equa- 
lity of opportunity for unequals can 
only mean aggravation of inequality. 
Equality of opportunity admits dis- 
erimijination with reason and prohibits 
discrimination without reason. Dis- 
erimination with reasons means ra- 
tional classification for differential 
treatment having nexus to the consti- 
tutionally permissible object. Pre- 
ferential representation for the back- 
ward classes in services with due re- 
gard to administrative efficiency is 
permissible object and backward 
classes are a rational classification re- 
cognised by our Constitution. There- 
fore, differential treatment in stan- 
dards of selection are within the con- 
cept of equality. 


45. A rule in favour of an 
under-represented backward commu- 
nity specifying the basie needs of ef- 
ficiency of administration will not 
contravene Articles 14, 16 (1) and 16 
(2). The rule in the present case does 
not impair the test of efficiency in 
administration inasmuch as members 
of Scheduled Castes and Tribes who 
are promoted have to acquire the 
qualification of passing the test. The 
only relaxation which is done in their 
case is that they are granted two 
years more time than others to ac- 
quire the qualification. Scheduled 
Castes and Tribes are descriptive of 
backwardness, It is the aim of our 
Constitution to bring them up from 
handicapped position to improvement. 
lf classification is permissible under 
Article 14, it is equally permissible 
under Article 16, because both the 
Articles lay down equality. The qua- 
lity and concept of equality is that if 
persons are dissimilarly placed they 
cannot be made equal by having the 
same treatment. Promotion of mem- 
bers of Scheduled Castes and Tribes 
under the impeached rules and orders 
is based on the classification with the 


object of securing representation to 
members of Scheduled Castes and Tri- 
bes. Efficiency has been kept in 
view and not sacrificed. 
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46. All legitimate ' methods 
are available for equality of oppor- 
tunity in services under Article 16 
(1). Article 16 (1) is affirmative 
whereas Art, 14 is negative in lan- 
guage. Art. 16 (4) indicates one of 
the methods of achieving equality 
embodied in Art. 16 (1). Article 16 (1) 
using the expression “equality” makes 
it relatable to all matters of employ- 
ment from appointment through pro- 
motion and termination to payment 
of pension and gratuity. Article 16 
(1) permits elassification on the basis 
of object and purpose of law or State 
action except classification involving 
discrimination prohibited by Art. 16 
(2). Equal protection of laws neces- 
sarily involves classification, The 
validity of the classification must be 
adjudged with reference to the pur- 
pose of law. The classification in 
the present case is justified because 
the purpose of classification is to en- 
able members of Scheduled Castes 
and Tribes to find representation by 
promotion to a limited extent. From 
the point of view of time a differen- 
tial treatment is given to members 
of Scheduled Castes and Tribes for 
the purpose of giving them equality 
consistent with efficiency. 

47-48. For the foregoing rea- 
sons. I uphold the validity of R. 13AA 
and Exhibits P-2 and P-6. The appeal 
is accepted. The judgment of the High 
Court is set aside. Parties will pay 
and bear their own costs, 


KHANNA, J. (Minority view):— 


Whether the State Govern- 
ment can grant exemption for 
specified period to employees 


belonging only to the scheduled castes 
or scheduled tribes from passing de- 
partmental test for the purpose of 
promotion under clause (1) of Art. 16 
of the Constitution is the important 
question which arises for determina- 
tion in this appeal filed on certificate 
by the State of Kerala and the Inspec- 
tor General of Registration against 
the judgment of the Kerala High 
Court. The High Court answered the 
question in the negative in a petition 
filed by N. M. Thomas, lower division 
clerk of the Registration Department 
of the Kerala State, respondent No, 1, 
under Art. 226 of the Constitution. 
49. According to clause (a) of 
rule 13 in Part II of the Kerala State 
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and Subordinate Services Rules, 1958 
(hereinafter referred to as the rules) 
framed under Art, 309 of the Cons- 
titution, no person shall be eligible 
for appointment to any service, class, 
category or grade or any post borne 
on the cadre thereof unless he pos- 
sesses such special qualifications and 
has passed such special tests as may 
be prescribed in that behalf in the 
Special Rules. In January 1963 a uni- 
fied test was prescribed by the Kerala 
Government for lower division clerks 
for promotion to the upper division. 
A pass in the test in the Manual of 
Office Procedure, Account Test and 
the Registration Test was. obligatory 
for promotion of lower division clerks 
as upper division clerks in the Regis- 
tration Department, Rule 13A, how- 
ever, provided for temporary exemp- 
tion from passing a newly prescribed 
special or departmental test for a pe- 
riod of two years. Rule 13A reads as 
under: 


“Notwithstanding anything con- 
tained in Rule 13, where a pass in a 
special or departmental test is newly 
prescribed by the Special Rules of a 
service for any category, grade or 
post therein or in any class thereof, a 
member of a service who has not 
passed the said test but is otherwise 
qualified and suitable for appointment 
to such class, category, grade or post 
may within 2 years of the introduc- 
tion of the test be appointed thereto 
temporarily. If a member so appoint- 
ed does not pass the test within two 
years from the date of introduction 
of the said test or when the said test 
also involves practical training, with- 
in two years after the first chance to 
undergo such training he shall be 
reverted to the class, category or 
grade or post from which he was ap- 
pointed and shall not again be eligi- 
ble for appointment under this rule: 


Provided that a person so revert- 
ed shall not by reason only of the 
appointment under this rule be en- 
titled to any preferential claim to fu- 
ture appointment to the class, cate- 
gory, grade or post, as the case may 
be to which he had been appointed 
under this rule: 


Provided further that the period 
of temporary exemption shall be ex- 
tended by two years in the case of 


State of Kerala v. N. M. Thomas (Khanna J.) 


[Pr. 49} S.C, 503 


a person belonging to any of the 
scheduled castes or scheduled tribes. 
Provided also that this rule shall 
not be applicable to tests prescribed 
for purposes of promotion of the 
executive staff below the rank of 
Sub Inspectors belonging to the Po- 
lice Department.” 
On January 13, 1972 Rule 13AA was 
inserted in the rules. It reads as 
under: 

“13AA, Notwithstanding anything 
contained in these rules, the Govern- 
ment may, by order, exempt for a 
specified period, any member or mem- 
bers, belonging to a Scheduled Caste 
or a Scheduled Tribe, and already in 
service, from passing the tests refer- 
red to in Rule 13 or Rule 13A of the 
said Rules. 

Provided that this rule shall not 
be applicable to tests prescribed for 
purposes of promotion of the execu- 
tive staff below the rank of Sub 
Inspectors belonging to the Police De- 
partment.” 

The following order was issued by 
the State Government on 13-1-1972: 

“The President, Kerala Harijan 
Samskarika Kshema Samithy, Tri- 
vandrum has brought to the notice 
of Government that a large number 
of Harijan employees are facing im- 
mediate reversion from their posts 
for want of test qualifications and 
has therefore requested that all 
Scheduled Castes and Scheduled Tri- 
bes employees may be granted tem- 
porary exemption: from passing the 
obligatory departmental tests for ape- 
ri of two years with immediate ef- 
ect. i 
(2) Government have examined 
the matter in consultation with the 
Kerala Publie Service Commission 
and are pleased to grant temporary 
exemption to members already in 
service belonging to any of the Sche- 
duled Castes and Scheduled Tribes 
from passing all tests (unified and 
special or departmental tests} for a 
period of two years. 

(3) The benefit of the above 
exemption will be available to those 
employees belonging to Scheduled 
Castes and Scheduled Tribes who are 
already enjoying the benefits of tem- 
porary exemption from passing new- 
ly preseribed tests under General 
Rule 13A. In their case the tempo- 


504 S.C. [Prs. 49-53] State of Kerala v. N. M, Thomas (Khanna J.) 


rary exemption will expire only on 
the date of expiry of the temporary 
exemption mentioned in para (2) above 
or on the date of expiry of the exist- 
ing temporary exemption, whichever 
is later. 


(4) ‘This order will take effect 
from the date of the order.” 
During the pendency of the writ 
petition in the High Court, a further 
order was issued by the State Gov- 
ernment on July 11, 1974 for extend- 
ing the period of exemption as under: 

"1, G. O. (MS) No. 22/PD dated 
13-1-1972 


@uenecaaenote 


ORDER 

Government are pleased to order 
that the period of temporary exemp- 
tion granted to Scheduled Castes and 
Scheduled Tribes in the G. O, read 
above from passing all tests (unified 
and special or departmental tests) be 
extended from 13-1-1974 to cover a 
period during which two tests are 
held by the Public Service Commis- 
sion and results thereof published so 
that each individual gets two chances 
to appear. Government also order 
that these categories of employees 
will not be given any further exten- 
sion of time to acquire the test qua- 
lifications.” 

50. Respondent No. T passed 
all the tests by November 2, 1971. 
The other respondents, who are mem- 
bers of scheduled castes and schedul- 
ed tribes and who too were lower 
division clerks working in the Regis- 
tration Department of the State, were 
promoted as upper division clerks 
even though they had not passed the 
tests mentioned above. Respondent 
No. 1 was not, however, promoted de- 
spite the fact that he had passed the 
requisite tests. In 1972 out of 51 
lower division clerks promoted as 
upper division clerks, 34 belonged 
to scheduled castes and tribes. Res- 
pondent No. 1 thereupon filed peti- 
tion under Article 226 on March 15, 
1972 for a declaration that Rule 13AA 
under which exemption had been 
granted to the other respondents in 
the matter of promotion was viola- 
tive of Article 16 of the Constitution. 
Prayer was also made for quashing 
order dated January 13, 1972 repro- 
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duced above by which exemption 
was actually granted to scheduled 
castes and scheduled tribes employees 
from passing the obligatory depart- 
mental test for a period of two years. 


51. The petition was resisted 
by the appellants and the other res- 
pondents and it was averred on their 
behalf that the impugned rule and 
order were not violative of Article 
16. The High Court held that Rule 
13AA was void being violative of 
Clauses (1) and (2) of Article 16 of 
the Constitution. Orders dated Janu- 
ary 13, 1972 and January 11, 1974 as 
well as other orders promoting mem- 
bers of scheduled castes and schedul- 
ed tribes who had not passed the 
prescribed test were quashed. The 
High Court also expressed the view that 
the promotion of 34 out of 51 per- 
sons even though they had not pass- 
ed the necessary test was not condu- 
cive to the maintenance of efficiency 
of administration. The order in this 
respect was stated to be violative of 
Article 335 of the Constitution. 


52. In appeal before us the 
learned Advocate General on behalf 
of the appellants has contended that 
the impugned rule and order are con- 
stitutionally valid under Clause (1) 
of Article 16. He has in this context 
invited our attention to Articles 46 
and 335 of the Constitution. It has, 
however, been frankly conceded by 
the Advocate General that he does 
not rely upon Clause (4) of Article 
16 of the Constitution for sustaining 
the validity of the impugned rule and 
orders. The stand taken on behalf 
of the appellants has also been sup- 
ported by the learned Solicitor Gene- 
ral as well as by Mr. Garg on behalf 
of respondents other than respondent 
No. 1. As against the above, Mr. 
Krishnamurthy on behalf of respon- 
dent No. 1 has canvassed for the cor- 
rectness of the view taken by the 
High Court and has contended that 
the validity of the impugned rule 
and orders cannot be justified under 
Clause (1) of Article 16. 


53. It may be apposite at this 


stage to reproduce Articles 16, 46 
and 335 of the Constitution: 


*16. (1) There shall be equality ` 
of opportunity for all citizens in mat- 
ters relating to employment or ap- 
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pointment to any office under the 
State, 


(2) No citizen shall, on grounds 
only of religion, race, caste, sex, des- 
cent, place of birth, residence or any 
of them, be ineligible for, or discri- 
minated against in respect of, any 
employment or office under the 
State. 


(3) Nothing in this article shall . 


prevent Parliament from making any 
law prescribing, in regard to a class 
or classes of employment or appoint- 
ment to an office under the Govern- 
ment of, or any local or other autho- 
rity within, a State or Union terri- 
tory, any requirement as to residence 
within that State or Union territory 
prior to such employment or ap- 
pointment. 

(4) Nothing in this article shall 
prevent the State from making any 
provision for the reservation of ap- 
pointments or posts in favour of any 
backward class of citizens which, in 
the opinion of the State, is not ade- 
quately represented in the services 
under the State. 

(5) Nothing in this article shall 
affect the operation of any law which 
provides that the incumbent of an 
office in connection with the affairs 
of any religious or denominational 
institution or any member of the gov- 
erning body thereof shall be a per- 
son professing a particular religion 
or belonging to a particular denomi- 
nation. 

46. The State shall promote with 
special care educational and economic 
interests of the weaker sections of 
the people, and, in particular, of the 
Scheduled Castes and the Scheduled 
Tribes, and shall protect them from 
social injustice and all forms of ex- 
ploitation. 

335. The claims of the members 
ofthe Scheduled Castes and the Sche- 
duled Tribes shall be taken into con- 
sideration, consistently with the 
maintenance of efficiency of admin- 
istration, in the making of appoint- 
ments to services and posts in con- 
nection with the affairs of the Union 
or of a State.” 


54. Article 14 of the Constitu- 
tion enshrines the principle of equa- 
lity before the law. Article 15 pro- 
hibits discrimination against citizens 


tion to promote 
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on grounds only of religion, race, 
caste, sex, place of birth or any of 
them. Art. 16 represents one facet 
of the guarantee of equality. Accord- 
ing to this Article, there shall be 
equality of opportunity for all citi- 
zens in matters relating to employ- 
ment or appointment to any office 
under the State. No citizen, it is fur- 
ther provided, shall on grounds: only 
of religion, race, caste, sex, descent, 
place of birth, residence or any of 
them, be ineligible for, or dis¢rimi- 
nated against in respect of, any em- 
ployment or office under ‘the State. 
Articles 14, 15 and 16 underline the 
importance which the framers cf our 
Constitution attached to ensuring 
equality of treatment. Such equality 
has a special significance in the; mat- 
ter of public employment, It. was 
with a view to prevent any diserimi- 
nation in that field that an express 
provision was made to guarantee 
equality of opportunity for all citizens 
in matters relating to employment or 
eee to any office under the 
tate 


55. At the same time the fra- 
mers of the Constitution were ‘cons- 
cious of the backwardness of {large 
Sections of the population. It' was 
also plain that because of their back- 
wardness those sections of the popu- 
lation would not be in a position to 
compete with advanced sections of 
the community who had all the ad- 
vantages of affluence and better edu- 
cation. The fact that the doors of 
competition were open to them would 
have been a poor consolation to the 
members of the backward classés be- 
cause the chances of their success in 
the competition were far too remote 
on account of the inherent haridicap 
and disadvantage from which , they 
suffered. The result would have been 
that, leaving aside some exceptional 
cases, the members of backward 
classes would have hardly got: any 
representation in jobs requiring; edu- 
cational background. It would | have 
thus resulted in virtually repressing 
those who were already repressed. 
The framers of the Constitution be- 
ing conscious of the above sais a 
tage from which backward classes 
were suffering enjoined upon! the 
State in Article 46 of the Constitu- 
with special) care 
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educational and economic interests of 
the weaker sections of the people, in 
particular of the scheduled castes and 
scheduled tribes, and also protect 
them from social injustice and all 
forms of exploitation. To give effect 
to that objective in the field of pub- 
lic employment, a provision was 
made in Clause (4) of Article 16 that 
nothing in that article would prevent 
the State from making any provision 
for the reservation cf appointments or 
posts in favour of any backward 
class of citizens which, in the opin- 
ion of the State, was not adequately 
represented in the services under the 
State. Under the above clause, it is 
permissible for the State, in case it 
finds the representation of any back- 
ward class of citizens in the State 
services to be not adequate, to make 
provision for the reservation of ap- 
pointments or posts in favour of that 
backward class of citizens, The re- 
servation of seats for the members of 
the backward classes was not, how- 
ever, to be at the cost of efficiency. 
This fact was brought outin Art. 335, 
according to which the claims of the 
members of the scheduled castes and 
the scheduled tribes shall be taken 
into consideration, consistently with 
the maintenance of efficiency of ad- 
ministration, in the making of ap- 
pointments to services and posts m 
connection with the affairs of the 
Union or of a State. In view of that 
it is not permissible to waive the re- 
quirement of minimum educational 
qualification and other standards es- 
sential for the maintenance of effici- 
ency of service. 


56. It is further plain that the 
reservation of posts for a section of 
population has the effect of confer- 
ring a special benefit on that section 
of the population because it would 
enable members belonging to that sec- 
tion to get employment or office 
under the State which otherwise In 
the absence of reservation they could 
not have got. Such preferential 
treatment is plainly a negation of the 
equality of opportunity for all citi- 
zens in matters relating to employ- 
ment or appointment to an office 
under the State. Clause (4) of Arti- 
cle 16 has. therefore, been construed 
as a proviso or exception to Clause (1) 
of that article (see The General Mana- 
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ger, Southern Rly. - v. Rangachari, 
(AIR 1962 SC 36) and T. Devadasan 
v. Union of India, (AIR 1964 SC 179)). 


57, It has been argued on be- 
half of the appellants that equality of 
treatment does not forbid reasonable 
classification. Reference in this con- 
text is made to the well accepted 
principle that Article 14 of the Con- 
stitution forbids class legislation but 
does not forbid classification. Per- 
missible classification, it is equally 
well established. must be founded on 
an intelligible differentia ‘which dis- 
tinguishes persons or things that are 
grouped together from others left out 
of the group and the differentia must 
have a rational relation to the object 
sought to be achieved by the statute 
in question. It is urged that the 
same principle should apply when 
the court is concerned with the equa- 
lity of opportunity for all citizens in 
matters relating to employment or 
appointment to any office under the 
State. In this respect I‘ may ob- 
serve that this Court has: recognised 
the principle of classification in the 
context of Clause (1) of Article 16 in 
matters where appointments are from 
two different sources, e. g., guards 
and station masters, promotees and 
direct recruits, degree holder and dip- 
loma holder engineers (see All India 
Station Masters & Asstt. Station Mas- 
ters’ Assn. v. General Manager, Cen- 
tral Rly., (ATR 1960 SC 384), S. G. 
Jaisinghani v. Union of India, (1967) 2 
SCR 703 = (AIR 1967 SC 1427) and 
State of Jammu & Kashmir v. Triloki 
Nath Khosa, (AIR 1974 SC 1). The 
question with which we are concern- 
ed, however, is whether we can ex- 
tend the above principle of classifi- 
cation so as to allow preferential 
treatment to employees on the ground 
that they are members of the sche- 
duled castes and scheduled tribes. So 
far as this question is concerned. I 
am of the view that the provision of 
preferential treatment for members 
of backward classes, including sche- 
duled castes and scheduled tribes, is 
that contained in Clause (4) of Art. 16 
which permits reservation of posts 
for them. There is no scope for spel- 
ling out such preferential treatment 
from the language of Clause (1) of 
Article 16 because the langauge of 
that clause does not warrant any-pre- 
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ference to any citizen against another 
citizen. The opening words of Clause 
(4) of Article 16 that “nothing in this 
article shall prevent the State from 
making any provision for the reser- 
vation of appointments or posts in 
favour of backward class of citizens” 
indicate that but for Clause (4) it 
would not have been permissible to 
make any reservation of appointments 
or posts in favour of any backward 
class of citizens. 


58. In the case of All India 
Station Masters’ & Asstt. Station 
Masters’ Association (AIR 1960 SC 
384) (supra) the Roadside Station 
Masters of the Central Railway chal- 
lenged the constitutionality of pro- 
motion of guards to higher grade 
station masters’ posts. The petitioners’ 
contention was that the channel of 
promotions amounted to a denial of 
equal opportunity as between Road- 
side Station Masters and guards in the 
matter of promotion and thus contra- 
vened clause (1) of Article 16 of the 
Constitution. It was urged that taking 
advantage of this channel of promo- 
tions, guards became station masters 
at a much younger age than Roadside 
Station Masters who reached the scale 
when they were much older. Accord- 
ing to the petitioners, Roadside Station 
Masters and guards really formed one 
and the same class of employees. This 
Court rejected that contention and 
held that the Roadside Station Masters 
belonged to a wholly distinct and 
separate class from guards and S0 
there could be no question of eguality 
of opportunity in matters of promo- 
tions as between Roadside Station 
Masters and guards. It was further 
laid down that the question of denial 
of equal opportunity required serious 
consideration only as between the 
members of the same class. The con- 
cept of equal opportunity in matters 
of employment did not apply as bet- 
ween members of different classes of 
employees under the State. Equality 
of opportunity in matters of employ- 
ment could be predicated only þe- 
tween persons who were either seek- 
ing the same employment, or had 
obtained the same employment. Equa- 
lity of opportunity in matters of pro- 
motion must mean equality between 
members of the same class of em- 
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ployees and not equality between 
members of separate, independent 
classes. In the case of Jaisinghani, 
(AIR 1967 SC 1427) (supra) the dis- 
pute was about seniority between 
two classes of income-tax service, 
the direct recruits to Class I Grade 
II and promotees from Class II to 
Class I Grade II. For the purpose of 
promotion, the Government fixed a 
ratio of 2 to 1 for direct recruits and 
promotees, It was in that context 
and on those facts that this Court 
laid down that it is not correct to 
say that all officers appointed to class 
I, Grade II service formed one class 
and that after the officers have been 
once recruited there could be no dis- 
tinction between direct recruits and 
promotees. It is really a case of re- 
cruitment to the service from two 
different sources and the adjustment 
of seniority between them. The con- 
cept of equality in the matter of pro- 
motion can be predicated only when 
the promotees are drawn from the 
Same source. If the preferential 
treatment of one source in relation to 
the other is based on the differences 
between the two sources, and the said 
differences have a reasonable relation 
to the nature of the office it can 
legitimately be sustained on the basis 
of a valid classification, The reason 
for the classification in that case was 
that the higher echelons of the ser- 
vice should be filled by experienced 
officers possessing not only a high de- 
gree of ability but also first-rate ex- 
perience. In the case of Triloki Nath 
Khosa, AIR 1974 SC 1 (supra) the 
question before the Court was with 
regard to the validity of a rule which 
provided that only those assistant en- 
gineers would be eligible for promo- 
tion as executive engineers who pos- 
sessed a degree in engineering. The 
validity of this rule was challenged by 
assistant engineers who were dip- 
loma holders and did not possess the 
degree in engineering, This Court 
held that though persons appointed 
directly and by promotion were in- 
tegrated into a common.class of assis- 
tant engineers, they could for purpos- 
es of promotion to the cadre of execu- 
tive engineers. be classified on the 
basis of educational qualifications. The 
rule providing that graduates shall be 


eligible for such promotion to the 
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exclusion of diploma holders was held 
to be not violative of Arts, 14 and 16 
of the Constitution. It would thus ap- 
pear that in each of the above cases 
the Court was concerned with two 
categories of employees, each one of 
which category constituted a’ separate 
and distinct class, Differential treat- 
ment for those classes was upheld in 
the context of their educational and 
other qualifications and because of the 
fact that they constituted distinct and 
separate classes. Not much argument 
is needed to show that a rule requir- 
ing that an official must possess a 
degree in engineering before he can 
be promoted to the post of executive 
engineer is conceived in the interest 
of efficiency of service. A classifica- 
tion based upon that consideration is 
obviously valid, Likewise, classifica- 
tion based upon the consideration 
that one category of employees are 
direct recruits while others are pro- 
motees, is permissible classification 
because the two categories of emplo- 
yees constitute two separate and dis- 
tinct classes. The same is true of 
roadside station masters and guards. 
Classification of employees in each of 
these cases was linked with the na- 
ture of their initial employment or 
educational qualifications and had no- 
thing to do with the fact that they 
belonged to any particular section of 
the population. A classification bas- 
ed upon the first two factors was up- 
held because it was conceived in the 
interest of efficiency of service and 
because they constituted two different 
classes in view of the fact that they 
were initially appointed to posts of 
different categories. Such classifica- 
tion does not impinge upon the rule 
of equality of opportunity. As against 
that, a classification based upon the 
consideration that an employee be- 
longs to a particular section’ of the 
population with a view to accord 
preferential treatment for . promotion 
is clear violation’ of equality of op- 
portunity enshrined in Clause (1) of 
Article 16. In no case has the Court 
ever accepted and upheld under Art- 
16 (1) classification and differential 
treatment for the purpose of promo- 
tion among employees who possessing 
the same educational qualifications 
were initially appointed as in the 
present case to the same category of 
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posts, viz, that of lower division 
clerks. The present case falis square- 
ły within the dictum laid down in 
the case of Station Masters’ & Asstt. 
Station Masters’ Association, (AIR 
1960 SC 384) (supra) that equality of 
opportunity in matters of employ- 
ment could be predicated between 
persons who were either seeking the 
same employment or had obtained the 
same employment. The essential ob- 
ject of various rules dealing with ap- 
pointment to posts under the State 
and promotion to higher posts is to 
ensure efficiency of service. Classi- 
fication upheld under Clause (1) of 
Article 16 subserved and in no case 
Inilitated against the attainment of 
that object. Exemption granted to a 
class of emlpoyees, even though for a 
Limited period, from passing the de- 
partmental tests which have been 
prescribed for the purpose of promo- 
tion would obviously be subversive of 
the object to ensure efficiency of 
service. It cannot be disputed that 
departmental tests are prescribed 
with a view to appraise and ensure 
efficiency of different employees. To 
promote employees even though they 
have not passed such efficiency test 
can hardly be consistent with the 
desideratum of ensuring efficiency in 
administration. 


59. Much has been made of 
the fact that exemption from passing 
departmental tests granted. to mem- 
bers of scheduled castes and schedul- 
ed tribes is not absolute but only for 
a limited period. This fact, in our 
opinion, would not lend constitu- 
tionality to the impugned rule and 
orders, Exemption grantedtoa section 
cf employees while being withheld from 
the remaining employees has obvious 
element of discrimination between 
those to whom it is granted and 
those from whom it is withheld. If 
the passing of departmental tests is 
an essential condition of promotion, 
it would plainly be invidious to in- 
sist upon compliance with that condi- 
tion in the case of one set of em- 
ployees and not to do so in the case 
of other. The basic question is whe- 
ther exemption is constitutionally 
permissible. If the answer to, that 
question be in the negative, the fact 
that exemption is for a limited pe- 
riod would not make any material 
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difference. In either event the vice 
of discrimination from which exemp- 
tion suffers would contaminate it and 
stamp it with  unconstitutionality. 
Exemption for a limited period to be 
constitutionally valid cannot be grant- 
ed to one set of employees and with- 
hold from the other. 


60. What Clause (1) of Art. 16 
ensures is equality of opportunity 
for all citizens as individuals in mat- 
ters relating to employment or ap- 
pointment to any office under the 
State. It applies to them all, the 
least deserving as well as the most 
virtuous. Preferential and favoured 
treatment for some citizens in the 
matter of employment or appoint- 
ment to any office under the 
State would be antithesis of the 
principle of equality of opportunity. 
Equality of opportunity in matters of 
employment guaranteed by Clause (1) 
of Article 16 is intended to be real 
and effective. It is not something 
abstract or illusory. It is a commend 
to be obeyed, not one to be defied or 
circumvented, It cannot be reduced 
to shambles under some cloak, Im- 
munity or exemption granted to a 
class, however limited, must neces- 
sarily have the effect of according 
favoured treatment to that class and 
of creating discrimination against 
others to whom such immunity or 
exemption is not granted. Equality of 
opportunity is one of the corner sto- 
nes of our Constitution. It finds a 
prominent mention in the preamble 
to the Constitution and is one of the 
pillars which gives support and 
strength to the social, political and 
administrative edifice of the nation. 
Privileges, advantages, favours, 
exemptions, concessions specially ear- 
marked for sections of population run 
counter to the concept of equality of 
opportunity, they indeed eat into the 
very vitals of that concept. To 
countenance classification for the pur- 
pose of according preferential treat- 
ment to persons not sought to be re- 
cruited from different sources and in 
cases not covered by Clause (4) of 
Article 16 would have the effect of 


eroding, if not destroying altogether, 
the valued principle of equality of 
opportunity enshrined in Clause (1) 
of Article 16. 
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61. The proposition that to 
overdo classification is to undermine 
equality is specially true in the con- 
text of Article 16 (1). To introduce 
fresh notions of classification in Arti- 
cle 16 (1), as is sought to be done in 
the present case, would necessarily 
have the effect of vesting the State 
under the garb of classification with 
power of treating sections of popula- 
tion as favoured classes for public 
employment. The limitation imposed 
by Clause (2) of Article 16 may also 
not prove very effective because, as 
has been pointed out during the 
course of arguments, that clause pre- 
vents discrimination on grounds only 
of religion, race, castes, sex, descent, 
place of birth, residence or any of 
them, It may not be difficult to cir- 
cumvent that clause by mentioning 
grounds other than those mentione 
in Clause (2). 


62. To expand the frontiers 
of classification beyond those which 
have so far been recognised under 
Clause (1) of Article 16 is bound to 
result in creation of classes for favour- 
ed and preferential treatment for 
public employment and thus erode 
the concept of equality of opportunity 
for all citizens in matters relating to 
employment under the State. 


63- In construing the provi- 
sions of the Constitution we should 
avoid a doctrinaire approach. A Con- 
sititution is the vehicle of the life of 
a nation and deals with practical pro~ 
blems of the government. It is, 
therefore, imperative that the ap- 
proach to be adopted by the courts 
while construing the provisions of 
the Constitution should be pragmatic 
and not one as a result of which the 
court is likely to get lost in a maze 
of abstract theories. Indeed, so far 
as theories are concerned, human 
thinking in its full efflorescence, free 
from constraints and inhibitions, can 
take such diverse forms that views 
and reasons apparently logical and 
plausible can be found both in favour 
of and against a particular theory. If 
one eminent thinker supports one 
view, support for the opposite view 
can be found in the writings of an- 
other equally eminent thinker. What- 
ever indeed may be the conclusion, 
arguments not lacking in logice can 
be found in support of such conclu- 
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sion, The important task. of constru- 
ing the articles of a Constitution is 
not an exercise in mere syllogism. It 
mecessitates an effort to find the true 
purpose amd object which underlies 
that artiele The historical baek- 
ground, the felt necessities of the 
time, the balancing of the conflicting 
interests must all enter into the cru- 
cible when the court is engaged in 
the delicate task of construing the 
provisions of a Constitution, The 
words of Holmes that life of law is 
not logic but experience have a direct 
relevance in the above context. 


64. Another thing which must 
be kept is view while constru- 
ing the provisions of the Con- 


stitution is to foresee as to what 
would be the impact of that 
construction not merely on the case 
in hand but also on the future cases 
which may arise under those provi- 
sions Out of our concern for the 
facts of one individual case, we must 
not adopt a construction the effect of 
which might be to open the door for 
making all kinds of inroads into a 
preat ideal and desideratum like that 
of equality of opportunity, Likewise, 
we should avoid, in the absence of 
compelling reason, a course that has 
the effect of unsettling a constitu- 
tional position, which has been set- 
fled over a long term of years by a 
series of decisions. 


65- The liberal approach that 
may sometimes have been adopted in 
upholding classification under Article 
14 would in the very nature of things 
be not apt in the context of Article 
16 when we keep in view the object 
underlying Article 16. Article 14 
eovers a very wide and general field 
of equality before the law and the 
equal protection of the laws. It is, 
therefore, permissible to cover with- 
in its ambit manifold classifications 
as long as they are reasonable and 
have a rational connection with the 
object thereof. As against that, Arti- 
cle 16 operates in the limited area of 
equality of opportunity for all citi- 
zens in matters. relating to employ- 
ment or appointment to an office 
under the State. Carving out classes 
of citizens for favoured treatment: in 
matters of public employment, except 
in:eases for which there is an express 
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provision contained in Clause (4) ‘of 
Article 16, would as already pointed 
out above in ‘the very nature of 
things run counter to the concept 
underlying Clause (1) of Article 16. 


66. The matter can also 
be looked at from another angle. 
If it was permissible to accord 
favoured treatment to | members 
of backward classes under Clause 
(1) of Article 16, there would 
have been no necessity of inserting 
Clause (4) in Article 16. Clause (4) 
in Article 16 in such an event would 
have to be treated as wholly super- 
fluous and redundant, The normal 
rule of interpretation is that no pro- 
vision of the Constitution is to be 
treated as redundant and superfluous. 
The Court would, therefore, be reluc- 
tant to accept a view which would 
have the effect of rendering Clause 
(4) of Art. 16 redundant and super- 
fluous. 


67. This Court in the case of 
State of Madras v. Smt. Champakam 
Dorairajan, 1951 SCR 525 = (AIR 
1951 SC 226) unequivocally repel- 
led the argument the effect of 
which would have been to treat clause 
(4) of Article 16 to be wholly unneces- 
sary and redundant. Question which 
arose for consideration in that case 
was whether a Communal G. O. fixing 
percentage of seats for different sec- 
tions of population for admission in 
the engineering and medical colleges 
of the State of Madras contravened 
the fundamental rights, It was held 
that the Communal G. O. by which 
percentage of seats was apportioned 
contravened Article 29 (2) of the Cons- 
titution, A seven Judge Bench of this 
Court in that case referred to Clause 
(4) of Art. 16 of the Constitution and 
observed: 


“If the argument founded on 
Article 46 were sound then Clause (4) 
of Article 16 would have been whol- 
ly unnecessary and redundant, See- 
ing. however, that Clause (4) was in- 
serted in Article 16, the omission of 
such an express provision from Arti- 
ele 29 cannot but be regarded as 
significant. It may well be that the 
intention of the Constitution was not 
to introduce at all communal consi- 
derations in matters of admission in- 
to any educational institution main- 
tained by the State or receiving’ aid 
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out of State funds. The protection 
of backward classes of citizens may 
reauire appointment of members of 
backward classes in State services and 
the reason why power has been 
given to the State to provide for re- 
servation of such appointments for 
backward classes may under those 
circumstances be understood, That 
consideration, however, was not obvi- 


ously considered necessary in the case- 


of admission into an -educational: ins- 
titution and that may well be the 
reason for the omission from Art. 29 
of a clause similar ta Clause (4) of 
Art. 16.” 


After the above decision of this 
Court, Clause (4) of Article 15 was 
added in the Constitution by the Con- 
stitution (First Amendment) Act, 1951 
and the same reads as under: 


“Nothing in this article or in 
Clause (2) of Article 29 shall prevent 
the State from making any special 
provision for the advancement of 
anv socially and educationally back- 
ward classes of citizens or for the 
Scheduled Castes and the Scheduled 
Tribes,” 


68, If the power of reserva- 
tion of seats for backward classes was 
already contained in Clause (1) of 
Art. 15, the decision in the above- 
mentioned case would in the very 
nature of things have been different 
and there would have been no neces- 
sity for the introduction of Clause (4) 
in Article 15 by means of the Cop- 
stitution (First Amendment) Act The 
fact that Clause (4) of Article 15 is 
similar to Clause (4) of Article 16 
was also emphasised by this Court in 
the case of M. R. Balaji v. State of 
Mysore, (1963) Supp (D SCR 439 (on 
p. 473) = (AIR 1963 SC 649 (on page 
664)). 


69. It has been argued that 
there are observations in the case of 
Champakam, (AIR 1951 SC 226} 
(supra) relating to the Directive Prin- 
ciples of State Policy which should 
be deemed to have been overruled by 
the decision of this Court. in the 
case of Kesavananda Bharati, (1973) 
Supp SCR 1 = (AIR 1973 SC 1461} 
Tt is, in our opinion, not necessary to 
express an opinion on this aspect. 
Whatever view one may - take . with 
regard to “those observations, they 
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would not. detract from the cotrect-. 
ness of the unanimous decisiom of 
the seven-Judge Bench of this Court. 
in that case that, in the absence of 
provision like Clause (4) of Art. 15, 
it was not permissible to make reser- 
vation of seats for admission to en- 
gineering and medical colleges on 
the ground of backwardness, 


70. The matter can also he 
looked at from another angle. De- 
partmental tests are prescribed fo en~ 
sure standards.of efficiency for the 
employees. To promote 34 out of 51 
persons although they have nof pass- 
ed the departmental tests and af the 
same time not to promote those who 
have passed the departmental tests 
can hardly be conducive to efficiency- 
There does not, therefore, appear to 
be any infirmity in the finding of the 
High Court that the impugned pro- 
motions are also violative of Arti- 
cle 335 of the Constitution. 


71, I may state that there is 
no dispute so far as the question is 
concerned about the need to make 
every effort to amelforate the lot of 
backward classes, including the mem- 
bers of the scheduled castes and the 
scheduled tribes. We are all agreed 
on that. The backwardness of those 
sections of population is a stigma on 
our social set up and has got to be 
erased. as visualized in Article 46 of 
the Constitution. It may alse call for 
concrete acts to atone for the past 
neglect and exploitation of those 
classes with a view to bring them on 
a footing of equality, real and effec- 
tive, with the advanced sections of 
the population, The question. with 
which we are concerned, however, is 
whether the method which has been 
adopted by the appellants is constitu- 
tionally permissible under Clause (1) 
of Article 16. Fhe answer to the 
above question, in my opinion, has 
to be in the negative. Apart from 
the fact that the acceptance of the 
appellants’ contention would result in 
undermining the principle of equality 
of opportunity enshrined in Clause 
(1) of Article 16, it would also in ef- 
fect entail overruling of the view 
which has so far been held by this 
Court in the cases of Champakam, 
(AIR 1951 SC 226): Rangachari, (AIR 
1962 SC' 36) and Devadasan, “(AIR 
1964 -SC-179) (supra). I find no‘suf- 
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ficient ground to warrant such a 
course. The State, in my opinion, has 
ample power to make provision for 
safeguarding the interest of backward 
classes under Clause (4) of Article 16 
which deals with reservation of ap- 
pointments or posts for backward 
classes not adequately represented in 
the services under the State. Inac- 
tion on the part of the State under 
Clause (4) of Article 16 cannot, in 
my opinion, justify strained construc- 
tion of Clause (1) of Article 16. We 
have also to guard against allowing 
our supposed zeal to safeguard the in- 
terests of members of scheduled castes 
and scheduled tribes to so sway our 
mind and warp our judgment that 
we drain off the substance of the con- 
tents of Clause (1) of Article 16 and 
whittle down the principle of equa- 
lity of opportunity in the matter of 
public employment enshrined in that 
clause in such a way as to make it a 
mere pious wish and teasing illu- 
sion. The ideals of supremacy of 
merit, the efficiency of services and 
the absence of discrimination in 
sphere of public employment would 
be the obvious casualties if we once 
countenance inroads to be made into 
that valued principle beyond those 
warranted by Clause (4) of Art. 16. 


72. The appeal is dismissed 
with costs. 

MATHEW, J. (Majority view):— 
73. The facts of the case 
have been stated in the 
judgment of the learned Chief Jus- 
tice and it is not necessary to repeat 
them. The point which arises for 
consideration is whether Rule 13AA 
made by Ex. P-1 amendment to the 
Kerala State and Subordinate Ser- 
vices Rules, 1958, and Exhibits P-2 
and P-6, the orders passed by gov- 
ernment in the exercise of their 
power under that rule, were valid. 
The rule reads: 

“13AA. Notwithstanding anything 
contained in these rules, the Govern- 
ment may, by order, exempt for a 
specified period, any member or 
members, belonging to a Scheduled 
Caste or a Scheduled Tribe, and al- 
ready in service, from passing the 
tests referred to in Rule 13 or Rule 
¥3A of the said Rules.” 


74, Rule 13AA came into 
force on 13-1-1972 and on the same 
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day Ex. P-2 Order was passed grant- 
ing temporary exemption to members 
already. in service belonging to any 
of the Scheduled Castes and Schedul- 


ed Tribes from passing any of 
the tests (unified and special 
or departmental tests) for a 


period of two years, Thereafter, an- 
other order was passed (Ex. P-6) on 
11-1-1974 granting exemption for a 
a period of another two years. 


75. The High Court was of 
the view that Rule 13AA violated 
Article 16(1) and that Article 16 (4) 
which provides for making reserva- 
tion of appointments or posts in fa- 
vour of backward classes of citizens 
which, in the opinion of the State, is 
not adequately represented in the 
service under the State has no ap- 
plication. The Court relied on the 
decision of this Court in General 
Manager, Southern Railway v. Ran- 
gachari, AIR 1962 SC 36 where it was 
held that Article 16 (4) is an excep- 
tion to Article 16 (1) and that it 
does not take in all the mat- 
ters covered by Article 16 (1) as it 
is concerned only with reservation of 
appointments and posts in favour of 
backward classes and that but for 
Article 16(4) there could be no re- 
servation of posts in favour of back- 
ward classes under the guarantee of 
equality of opportunity in the matter 
of employment. 


76. The learned Advocate 
General of Kerala submitted that the 
Constitution has enjoined a favoured 
treatment to the members of Sche- 
duled Castes and Scheduled Tribes by 
Article 46 and that Rule 13AA which 
empowers the government to exempt 
for a specified period any member or 
members of the Scheduled Castes or 
Scheduled Tribes already in service 
from passing the tests referred to in 
Rules 13 and 13A of the Rules is 
only a law passed by the ‘State’ in 
pursuance to its fundamental obliga- 
tion to advance the interest of the 
weakest section of the community. 
He said that the implementation of 
the directive in Article 46 will not .be 
inconsistent in any manner with the 
principle of equality of opportunity 
guaranteed under Article 16 (1) and 
that a rule which dispenses with the 
passing of a test or tests for a speci- 
fied period in the case of members of 
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Scheduled Castes and Scheduled Tri- 
bes will not in any way run counter 
to the equality of opportunity gua- 
ranteed to the other sections of the 
community. Article 46 provides: 


“46. The State shall promote with 
special care the educational and eco- 
nomic interests of the weaker sec- 
tions of the people and, in particular, 
of the Scheduled Castes and the 
Scheduled Tribes, and shall protect 
them from social injustice and all 
forms of exploitation.” 


77. Justice Brandeis has said 
that knowledge must precede under- 
standing and that understanding must 
precede judgment. It will therefore 
be in the interest of clarity of thought 
to begin with an understanding of 
just what equality of opportunity 
means. Article 16 (1) provides for 
equality of opportunity for all citizens 
in the matter of employment and 
there can be no doubt that the equa- 
lity guaranteed is an individual right. 
The concept of equality of opportu- 
nity is an aspect of the more compre- 
hensive notion of equality. The idea 
of equality has different shades of 
meaning and connotations, It has 
many facets and implications, Plato’s 
remark about law is equally applica- 
ble to the concept of equality “a per- 
fectly simple principle can never be 
applied to a state of things which is 
the reverse of simple’.* Different 
writers tend to emphasize some forms 
of equality rather than others as of 


overriding importance ......... equality, 
before the law, equality of basic 
human rights, economic equality, 


equality of opportunity or equality of 
consideration for all persons. 


78. Formal equality is achiev- 
ed by treating all persons equally: 
“Each man to count for one and no 
one to count for more than one.” But 


men are not equal in all respects. 
The claim for equality is in fact a 
protest against unjust, undeserved 
and unjustified inequalities. It is a 
symbol of man’s revolt against 
chance, fortuitous disparity, unjust 


power and crystallized privileges, Al- 
though the decision to grant equality 
is motivated prima facie by the al- 
leged reason that all men are equal, 


*“Statesman’, 294, Translation by 
Jowett. 
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yet, as soon as we clear up the con- 
fusion between equality in the moral 
Sense and equality in the physical 
sense, we realise that the opposite is 
the truth; for, we think that it is 
just to promote certain equalities 
(sic) (inequalities) precisely to com- 
pensate for the fact that men are ac- 
tually born different. We, therefore, 
have to resort to some sort of pro- 


portionate equality in many spheres 
to achieve justice. 
79. The principle of propor- 


tional equality is attained only when 
equals are treated equally and un- 
equals unequally. This would raise 
the baffling question: Equals and 
unequals in what? The principle of 
proportional equality therefore in- 
volves an appeal to some criterion in 
terms of which differential treatment 
is justified, If there is no significant 
respect in which persons concerned 
are distinguishable, differential treat- 
ment would be unjustified. But what 
is to be allowed as a significant dif- 
ference such as would justify differ- 
ential treatment? 


80. In distributing the office 
of a state, not any sort of personal 
equality is relevant; for, unless we 
employ criteria appropriate to the 
sphere in question, it would turn out 
that a man’s height or complexion 
could determine his eligibility or sui- 
tability for a post. As Aristotle said, 
claims to political office cannot be 
based on prowess in athletic contests. 
Candidates for office should possess 
those qualities that go to make up an 
effective use of the office. But this 
principle also does not give any 
satisfactory answer to the question 
when differential treatment can be 
meted out. As I said, the principle 
that if two persons are being treat- 
ed or are to be treated differently 
there should be some relevant differ- 
ence between them is, no doubt, un- 
exceptionable. Otherwise, in the ab- 
sence of some differentiating feature 
what is sauce for the goose is sauce 
for the gander. The real difficulty 
arises in finding out what constitutes 
a relevant difference. 


81. If we are all to be treat- 
ed in the same manner, this must 
carry with it the important require- 
ment that none of us should þe bet- 
ter or worse in upbringing, education, 
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than any one else which is an unat- 
tainable ideal for human beings of 
anything like the sort we now see. 
Some people maintain that the con- 
cept of equality of opportunity is an 
unsatisfactory concept. For, a com- 
plete formulation of it renders it in- 
compatible with any form of human 
society, Take for instance, the case 
of equality of opportunity for educa- 
tion. This equality cannot start in 
schools and hence requires uniform 
treatment in families which is an evi- 
dent impossibility, To remedy this, 
all children might be brought up in 
state nurseries, but, to achieve the 
purpose, the nurseries would have 
to be run on vigorously uniform lines. 
Could we guarantee equality of op- 
portunity to the young even in those 
circumstances? The idea is well ex- 
pressed by Laski: 


“Equality means, in the second 
place, that adequate opportunities are 
laid open to all. By adequate oppor- 
tunities we cannot imply equal op- 
portunities in a sense that implies 
identity of original chance. The na- 
tive endowments of men are by no 
means equal. Children who are 
brought up in an atmosphere where 
things of the mind are accounted 
highly are bound to start the race of 
life with advantages no legislation 
can secure. Parental character will 
inevitably affect profoundly the equa- 
lity of the children whom it touches. 
So long, therefore, as the family en- 
dures — and there seems little rea- 
son to anticipate or to desire its dis- 
appearance — the varying environ- 
ments it will create make the notion 
of equal opportunities a fantastic 
one.’’”* 


82. Though complete identity 
of equality of opportunity is impossi- 
ble in this wcrld, measures compen- 
satory in character and which are 
calculated to mitigate surmountable 
obstacles to ensure equality of oppor- 
tunity can never incur the wrath of 
Article 16 (1). 


83. The notion of equality of 
opportunity is a notion that a limit- 
ed good shall in fact be allocated on 


*See “Liberty and Equality” in So- 
cial Problems and Public Policy: 
Inequality and Justice, ed, Lee 
Rainwater, pp. 26 to 3I. 
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the grounds which do not a priori 
exclude any section of those that de- 
sire it.** All sections of people de- 
sire and claim representation in the 
public service of the country, but the 
available number of posts are limit- 
ed and therefore, even though all 
sections of people might desire to get 
posts, it is practically impossible to 
Satisfy the desire. The question 
therefore is: On what basis can any 
citizen or class of citizens be exclud- 
ed from his or their fair share of 
representation? Article 335 postulates 
that members of Scheduled Castes 
and Scheduled Tribes have a claim 
to representation in the publie ser- 
vice both of the Union and the 
States and that the claim has to be 
taken into consideration consistently 
with the maintenance of efficiency of 
administration in the making of ap- 
pointments to services of the Union 
and the States. As I said, the notion 
of equality of opportunity has mean- 
ing only when a limited good or, in 
the present context, a limited num- 
ber of posts, should be allocated on 
grounds which do not a priori exclude 
any section of citizens of those that 
desire it. 


84. What, then, is a priori ex- 
clusion? It means exclusion on 
grounds other than those appropriate 
or rational for the good (posts) in 
question. The notion requires not 
merely that there should be no ex- 
clusion from access on grounds other 
than those appropriate or rational 
for the good in question, but the 
grounds considered appropriate for 
the good should themselves be such 
that people from all sections of so- 
ciety have an equal chance of satis- 
fying them. 


85. Bernard I. O. Williams, in 
his article “The Idea of Equality” 
(supra) gives an illustration of the 
working of the principle of equality 
of opportunity: 

“Suppose that in a certain so- 
ciety great prestige is attached to 
membership of a warrior class, the 
duties of which require great physi- 
eal strength. This class has in the 
past been recruited from certain 


**See Williams on “The Idea of 
Equality” in Justice and Equality, 
ed, Huge A. Badan, p. 116. 
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wealthy families only, but egalitarian 
reformers achieve a change in the 
rules, by which warriors are recruit- 
ed from all sections of the society, on 
the result of a suitable competition. 
The effect of this, however, is that 
the wealthy families still provide vir- 
tually all the warriors, because the 
rest of the populace is so under- 
nourished by reason of poverty that 
their physical strength is inferior to 
that of the wealthy and well nourish- 
ed. The reformers protest that equa- 
lity of opportunity has not really 
been achieved; the wealthy reply that 
in fact it has, and that the poor now 
have the opportunity of becoming 
warriors — it is just bad luck that 
their characteristics are such that 
they do not pass the test. “We are 
not’, they might say, “excluding any- 
one for being poor; we excliide peo- 
ple for being weak, and it is unfor- 
tunate that those who are poor are 
also weak.” 


86. This is not a satisfactory 
answer though it may sound logical. 
The supposed equality of opportunity 
is quite empty. One knows that there 
is a causal connection between being 
poor and being under-nourished and 
between being under-nourished and 
being physically weak, One supposes 
further that something should be done 
subject to whatever economic condi- 
tions obtain in the society to alter 
the distribution of wealth. All this 
being so, the appeal by the wealthy 
to bad luck of the poor must appear 
rather disingenuous. 


87. It is clear that one is not 
really offering equality of opportu- 
nity to X and Y if one contents one- 
self with applying the same criteria 
to X and Y. What one is doing there 
is to apply the same criteria to X as 
affected by favourable conditions and 
to Y as affected by unfavourable but 
curable conditions, Here there isa 
necessary pressure to equal up the 
conditions. To give X and Y equa- 
ity of opportunity involves regard- 
ing their conditions, where curable, 
as themselves part of what is done to 
X and Y and not part of X and Y 
themselves, Their identity for this 
purpose does not include their cur- 
able environment, which is itself un- 
equal and a contributor of inequality 
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(see Williams, “The Idea of Equa- 


lity”, supra). 


88. In Ahmedabad St. Xavier’s 
College Society v., State of Gujarat, 
(1974) 1 SCC 717 = (AIR 1974 SC 
1389), in the judgment on behalf of 
Chandrachud, J. and myself, I said 
at p. 798 (of SCC) = (at p. 1433 of 
AIR): 


“The problem of the minorities 
is not really a problem of the esta- 
blishment of equality because, if 
taken literally, such equality would 
mean absolute identical treatment of 
both the minorities and the majori- 
ties. This would result only in equa- 
lity in law but inequality in fact.” 
and that 


‘it is obvious that equality in 
law precludes discrimination of any 
kind: whereas equality in fact may 
involve the necessity of differential 
treatment in order to attain a result 
which establishes an equilibrium be- 
tween different situations.” 


89. It would follow that ifwe 
want to give equality of opportunity 
for employment to the members of 
the Scheduled Castes and Scheduled 
Tribes, we will have to take note of 
their social, educational and economic 
environment, Not only is the direc- 
tive principle embodied in Art. 46 
binding on the law-maker as ordinari- 
ly understood but it should equally 
inform and illuminate the approach 
of the Court when it makes a deci- 
Sion as the Court also is ‘state’ with- 
in the meaning of Article 12 and 
makes law even though “interstitially 
from the molar to the molecular.” I 
have explained at some length the 
reason why Court is ‘state’ under Arti- 
cle 12 in my judgment in Kesava- 
nanda Bharati v. State of Kerala, 
AY Supp SCR i = (AIR 1973 SC 


90. Equality of opportunity is 
not simply a matter of legal equality. 
Its existence depends, not merely on 
the absence of disabilities, but on the 
presence of abilities, It obtains in so 
far as, and only in so far as, each 
member of a community, whatever 
his birth or occupation or social posi- 
tion, possesses in fact, and not mere- 
ly in form, equal chances of using to 
the full his natural endowments of 
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‘physique, of character, and of intel- 
ligence.* 

91. The guarantee of equality 
before the law or the equal oppor- 
tunity in matters of employment is a 
guarantee of something more than 
what is required by formal equality. 
It implies differential treatment of 
persons who are unequal. Egalitarian 
principle has therefore enhanced the 
growing belief that government has 
an affirmative duty to eliminate in- 
equalities and to provide opportuni- 
ties for the exercise of human rights 
and claims. Fundamental rights as 
enacted in Part III of the Constitu- 
tion are, by and large, essentially 
negative in character. They mark off 
a world in which the government 
should have no jurisdiction, In this 
realm, it was assumed that a citizen 
has no claim upon government ex- 
` cept to be let alone. But the language 
of Article 16 (1) is in marked con- 
trast with that of Article 14. Where- 
as the accent in Article 14 is on the 
injunction that the State shall not 
deny to any person equality before 
the law or the equal protection of 
the laws, that is, on the negative 
character of the duty of the State, 
the emphasis in Article 16 (1) is on 
' the mandatory aspect, namely, that 
there shall be equality of opportunity 
for all citizens in matters relating to 
employment or appointment fo any 
office under the State implying 
thereby that affirmative action by 
Government would be consistent with 
the Article if it is calculated _ to 
achieve it. If we are to achieve 
equality, we can never afford to re- 
lax. ; 

“While inequality is easy since 
it demands no more than to float 
with the current, equality is difficult 
for it involves swimming against 
it" 

92. Today, the political theory 
which acknowledges the obligation of 
government under Part IV of the 
Constitution to provide jobs, medical 
care, old age pension, etc., extends 
to human rights and imposes an af- 
firmative obligation to promote equa- 
lity and liberty. The force of the 


*See R. H. Tawney, “Equality”, 


1965 . 103-104. 
on a pees “Equality” (1952) 


p. 47. 
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idea of a state with obligation to 
help the weaker sections of its mem- 
bers seems to have increasing influ- 
ence in constitutional law. The idea 
finds expression in a number of 
cases in America involving racial 
discrimination and also in the deci- 
sions requiring the state to offset 
the effects of poverty by providing 
counsel, transcript of appeal, expert 
witnesses, ete. Today, the sense that 
government has affirmative responsi- 
bility for elimination of inequalities, 
social, economic or otherwise, is one 
of the dominant forces in constitu- 
tional law. While special concessions 
for the under-privileged have been 
easily permitted, they have not tra- 
ditionally been required, Decisions 
in the areas of criminal procedure, 
voting rights and education in Ame- 
rica suggest that the traditional ap- 
proach may not be completely ade- 
quate, In these areas, the inquiry 
whether equality has been achieved 
no longer ends with numerical equa- 
lity; rather the equality clause has 
been held to require resort to a stan- 
dard of proportional equality which 
requires the state, in framing legisla- 
tion, to take into account the private 
inequalities of wealth, of education 
and other circumstances. t 


93: The idea of compensatory 
state action to make people who are 
really unequal in their wealth, edu- 
cation or social environment, equal, 
in specified areas, was developed by 
the Supreme Court of the United 
States. Roussesu has said: 


“It is precisely because the force 
of circumstances tends to destroy 
equality that force of legislation must 
always tend to maintain it”. 


94. In Griffin v. Illinois, 
(1955) 351 US 12, an indigent defen- 
dant was unable to take advantage 
of the one appeal of right granted 
by Illinois law because he could not 
afford to buy the necessary tran- 
script. Such transcripts were made 
available to all defendants on pay- 
ment of a similar fee; but in practice 
only non-indigents were able to pur- 
chase the transcript and take the ap- 
peal. The Court said that “there can 


+See ‘Developments — Equal Protec- 
tion”, 82 Harv. L. R. 1165. 
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be no equal justice where the kind of 
trial a man gets depends on the 
amount of money he has” and held 
that the Illinois procedure violated 
the equal protection clause. The state 
did not have to make appellate review 
available at all; but if it did, it could 
not do so in a way which operated to 
deny access to review to defendants 
solely because of their indigency. A 
similar theory underlies the require- 
ment that counsel be provided for in- 
digents on appeal, In Douglas v. 
California, (1963) 372 US 353 the case 
involved the California procedure 
which guaranteed one appeal of right 
for criminal defendants convicted at 
trial. 

In the case of indigents the ap- 
pellate court checked over the record 
to see whether it would be of advan- 
tage to the defendant or helpful to 
the appellate court to have counsel 
appointed for the appeal. A negative 
answer meant that the indigent had 
to appeal pro se if at all. The Court 
held that this procedure denied de- 
fendant the equal protection of the 
laws. Even though the state was 
pursuing an otherwise legitimate ob- 
jective of providing counsel only for 
non-frivolous claims, it had created a 
situation in which the well-to-do 
could always have a lawyer — even 
for frivolous appeals —- whereas the 
indigent could not. 

95. Justice Harlan, dissenting 
in both (1955) 351 US 12, Griffin and 
(1963) 372 US 353, Douglas cases 
(supra) said that they represented a 
new departure from the traditional 
view that numerically equal treat- 
ment cannot violate the equal protec- 
tion clause. He concluded that the 
effect of the decisions was to require 
state discrimination. He said: 


“The Court thus holds that, at 
least in this area of criminal appeals, 
the Equal Protection Clause imposes 
on the States an affirmative duty to 
lift the handicaps flowing from diffe- 
rences in economic circumstances, That 
holding produces the anomalous result 
that a constitutional admonition to the 
States to treat all persons equally 
means in this instance that Illinois 
must give to some that it requires 
others to pay for...... It may accurate- 
ly be said that the real issue in this 
case is not whether Illinois has dis- 
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criminated but whether it has a duty 
to discriminate.” 


96. Though in one sense Jus- 
tice Harlan is correct, when one 
comes to think of the real effect of 
his view, one is inclined to think 
that the opinion failed to recognise 
that there are several ways of look- 
ing at equality, and treating people 
equally in one respect always re- 
sults in unequal treatment in some 
other respects, For Mr. Justice Har- 
lan, the only type of equality that 
mattered was numerical equality in 
the terms upon which transcripts 
were offered to defendants. The 
majority, on the other hand, took a 
view which would bring about equa- 
lity in fact, requiring similar avail- 
ability to all of criminal appeals in 
Griffin’s case and counsel-attended 
criminal appeals in Douglas’ case. To 
achieve this result, the legislature had 
to resort to a proportional standard 
of equality. These cases are remark- 
able in that they show that the kind 
of equality which is considered im- 
portant in the particular context and 
hence of the respect in which it is 
necessary to treat people equally.* 


97. Look at the approach of 
the Supreme Court of United States 
of America in Harper v, Virginia 
Board of Elections, (1966) 383 US 
663. The Court there declared as 
unconstitutional a Virginia poll tax 
of $ 1.50 per person which had 
been applied to all indiscriminately. 
As in Griffin and Douglas, the state 
had treated everyone numerically 
alike with respect to the fee. What- 
ever discrimination existed was the 
result of the state’s failure to propor- 
tion the fee on the basis of need or, 
what is the same thing, to employ a 
numerically equal distribution with 
respect to the vote itself. The re- 
sult again is a requirement that the 
legislature should take note of dif- 
ference in private circumstances in 
formulating its policies. 


98. There is no reason why 
this Court should not also require 
the state to adopt a standard of pro~ 
portional equality which takes account 
of the differing conditions and cir- 


*See “Developments — Equal Protec- 
tion”, 82 Harv. L. R. 1165, 
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cumstances of a class of citizens 
whenever those conditions and cir- 
cumstances stand in the way of their 
equal access to the enjoyment of 
basic rights or claims. 

99. The concept of equality of 
opportunity in matters of employ- 
ment is wide enough to include with- 
in it compensatory measures to put 
the members of the Scheduled Castes 
and Scheduled Tribes on par with 
the members of other communities 
which would enable them to get 
their share of representation in pub- 
lic service, How can any member 
of the so-called forward communities 
complain of a compensatory measure 
made by government to ensure the 
members of Scheduled Castes and 
Scheduled Tribes their due share of 
representation in public services? 


106. It is said that Art. 16 (4) 
specifically provides for reservation 
of posts in favour of backward classes 
‘which according to the decision of 
this Court would include the power 
of the State to make reservation at 
the stage of promotion also and 
therefore Article 16 (1) cannot include 
within its compass the power to 
give any adventitious aids by legisla- 
tion or otherwise to the backward 
classes which would derogate from 
strict numerical equality. If reserva- 
tion is necessary either at the initial 
stage or at the stage of promotion or 
at both to ensure for the members 
of the Scheduled Castes and Schedul- 
ed Tribes equality of opportunity in 
the matter of employment, I see no 
reason why that is not permissible 
under Article 16 (1) as that alone 
might put them on a parity with the 
forward communities in the matter of 
achieving the result which 
of opportunity would produce. Whe- 
ther there is equality of opportunity 
can be guaged only by the equality 
attained in the result. Formal equa- 
lity of opportunity simply enables 
people with mere education and in- 
telligence to capture all the posts 
and to win over the less fortunate 
in education and talent even when 
the competition is fair. Equality of 
result is the test of equality of op- 
portunity. 


161. Daniel P. Moynihan, one 
of America’s leading urban scholars, 
spelled out the problem in a widely 
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publicized study that he prepared 
while he was Assistant Secretary of 
Labour. The Moynihan Report, as it 
came to be known, made the point 
in a passage that deserves full quota- 
tion: 

"It is increasingly demanded that 
the distribution of success and failure 
within one group be roughly compa- 
rable to that within other groups. 
It is not enough that all individuals 
start out on even terms, if the mem- 
bers of one group almost invariably 
end up well to the fore andthose of 
another far to the rear. This is what 
ethnic politics are all about in Ame- 
rica, and in the main the Negro 
American demands are being put 
forth in this new traditional and esta- 
blished framework. 


“Here a point of semantics must 
be grasped. The demand for equa- 
lity of opportunity has been general- 
ly perceived by White Americans as 
a demand for liberty, a demand not 
to be excluded from the competitions 
of life — at the polling place, in the 
scholarship examinations, at the per- 
sonnel office, on the housing market. 
Liberty does, of course, demand that 
everyone be free to try his luck, or 
test his skill in such matters. But 
these opportunities do not necessari- 
ly produce equality: On the contrary, 
to the extent that winners imply 
losers, equality of opportunity al- 
most insures inequality of results. 


“The point of semantics is that 
equality of opportunity now has a 
different meaning for Negroes than 
it has for Whites. It is not (or at 
least no longer) a demand for liberty 
alone, but also for equality — in 
terms of group results. In Bayard 
Rustin’s terms, ‘It is now concerned 
not merely with removing the bar- 
riers to full opportunity but with 
achieving the fact of equality’. By 
equality Rustin means a distribution 
of achievements among Negroes 
roughly comparable to that among 
Whites.’’* 

192. Beginning most notably 
with the Supreme Courts condem- 
nation of school segregation in 1954, 


*The Moynihan Report and the Poli- 
tics of Controversy, Eds. Lee 
Rainwater and William L., Yancey, 
p. 49. 
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the United States has finally begun 
to correct the discrepancy between 
its ideals and its treatment of the 
black man. The first steps, as re- 
flected in the decisions of the courts 
and the civil rights laws of Congress, 
merely removed the legal and quasi- 
legal forms of racial discrimination. 
These actions while not producing 
true equality, or even equality of op- 
portunity, logically dictated the next 
step: positive use of government 
power to create the possibility of a 
real equality. In the words of Pro- 
fessor Lipset: 

“Perhaps the most important fact 
to recognise about the current situa- 
tion of the American Negro is that 
(legal) equality is not enough to in- 


sure his movement into larger so- 
ciety” ** 
103. I agree that Art. 16 (4)is 


capable of being interpreted as an ex- 
ception to Article 16 (1) if the equa- 
lity of opportunity visualised in Arti- 
cle 16 (1) is a sterile one, geared to 
the concept of numerical equality 
which takes no account of the social, 
economic, educational background of 
the members of Scheduled Castes and 
Scheduled Tribes, If equality of 
opportunity guaranteed under Arti- 
cle 16 (1) means effective material 
equality, then Article 16 (4) is not an 
exception to Article 16 (1). It is 
only an emphatic way of putting the 
extent to which equality of opportu- 
nity could be carried viz., even up- 
to the point of making reservation. 


104. The State can adopt any 
measure which would ensure the 
adequate representation in public 
service of the members of the Sche- 
duled Castes and Scheduled Tribes 
and justify it as a compensatory 
measure to ensure equality of oppor- 
tunity provided the measure does not 
dispense with the acquisition of the 
minimum basic qualification necessary 
for the efficiency of administration. 

105- It does not matter in the 
least whether the benefit of R. 13AA 
is confined only to those members of 
Scheduled Castes and Scheduled Tri- 
bes in service at the time and that 
-it is not extended to all members of 


The American Democracy”, Mag- 
rath, Cornwell and Goodman, page 
18. 


State of Kerala v. N. M. Thomas (Mathew J.) [Prs. 102-108] S.C. 519 


the backward classes, The law-maker 
should have liberty to strike the evil 
where it is felt most. 

106. Article 16 (1) is only a 
part of a comprehensive scheme to 
ensure equality in all spheres. It is 
an instance of the application of the 
larger concept of equality under 
the law embodied in Articles 14and 
15. Article 16 (1) permits of classifi- 
cation just as Article 14 does (see S. 
G. Jaisinghani v. Union of India, 


, (1967) 2 SCR 703 at p. 712 = (AIR 


1967 SC 1427 at p. 1431): State of 
Mysore v. P, Narasing Rao, (1968) I 
SCR 407 at p. 410 = (AIR 1968 SC 
349 at p. 351) and C. A. Rajendran 
v. Union of India, (1968) 1 SCR 721 
at p. 729 = (AIR 1968 SC 507 at 
p. 511)). But, by the classification, 
there canbe no discrimination on the 
ground only of race, caste and other 
factors mentioned in Article 16 (2). 


107, The word ‘easte’ in Art. 
16 (2) does not include ‘Schedul- 
ed Caste’. The definition of ‘schedul- 


ed castes’ in Article 366 (24) means: 
“such castes, races or tribes or parts 
of or groups within such castes, ra- 
ces, or tribes as are deemed under 
Article 341 to be Scheduled Castes 
for the purposes of this Constitution.” 
This shows that it is by virtue of the 
notification of the President that the 
Scheduled Castes come into being. 
Though the members of the Schedul- 


‘ed Castes are drawn from castes, ra- 


ces or tribes, they attain a new sta- 
tus by virtue of the Presidential 
notification. Moreover, though the 
members of tribe might be included 
in Scheduled Castes, tribe as such is 
not mentioned in Art, 16 (2). 


108. A classification is rea- 
sonable if it includes all persons who 
are similarly situated with respect to 
the purpose of the law. In other 
words, the classification must be 
founded on some reasonable ground 
which distinguishes persons who are 
grouped together and the ground of 
distinction must have rational rela- 
tion to the object sought to be achiev- 
ed by the rule or even the rules in 
question. It is a mistake to assume 
a priori that there can be no classi- 
fication within a class, say, the Lower 
Division Clerks. If there are intel- 
ligible differentia which separate a 
group within that class from the rest 
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and that differentia have nexus with 
the object of classification, I see no 
objection to a further classification 
within the class. It is no doubt a 
paradox that though in one sense 
classification brings about inequality, 
it is promotive of equality if its ob- 
ject is to bring those who share a 
common characteristic under a class 
for differential treatment for suffi- 
cient and justifiable reasons, In this 
view, I have no doubt that the prin- 
ciple laid down in All India Station 
Masters and Asst. Station Masters As- 
sociation v. General Manager, Central 
Rly., (1960) 2 SCR 311 = (AIR 1960 
SC 384); S. G. Jaisinghani v. Union 
of India, (AIR 1967 SC 1427) and 
State of Jammu & Kashmir v. Tri- 
loki Nath, (1974) 1 SCR 771 = (AIR 
1974 SC 1) has no application here. 

109. Article 16 (1) and Arti- 
cle 16 (2) do not prohibit the pres- 
cription of a reasonable qualification 
for appointment or for promotion. 
Any provision as to qualification for 
employment or appointment to an of- 
fice reasonably fixed and applicable 
to all would be consistent with the 
doctrine of equality of opportunity 
under Article 16 (1) (see The Gene- 
ral Manager, Southern Rly. v. Ran- 


gachari, (1962) 2 SCR 586 = (AIR 
1962 SC 36). 
110, Rule 13 provides that no 


person shall be eligible for appoint- 
ment to any service unless he posses- 
ses the special qualification and has 
passed such special tests as may be 
prescribed in that behalf by special 
rules or possesses such special quali- 
fication as considered to be equi- 
valent to the said special qualifica- 
tion or special tests. 

111. The material provision in 
Rule 13A provides that notwithstand- 
ing anything contained in R. 13, where 
a pass in a special or departmental 
test is newly prescribed by the Spe- 
cial Rules of a service for any cate- 
gory, grade or post therein or in any 
class thereof, a member of a service 
who has not passed the said test but 
is otherwise qualified and suitable for 
appointment to such class, category, 
grade or post may within two years 
of the introduction of the test be ap- 
pointed thereto temporarily. 

12, Rule 14 provides for re- 
servation of appointments to mem- 
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bers of Scheduled Castes and Sche- 
duled Tribes. 


113. Rule 13AA has been en- 
acted not with the idea of dispensing 
with the minimum qualification re- 
quired for promotion to a higher 
category or class, but only to give 
enough breathing space to enable the 
members of Scheduled Castes and 
Scheduled Tribes to acquire it. The 
purpose of the classification made in 
Rule 13AA viz., of putting the mem- 
bers of Scheduled Castes and Sche- 
duled Tribes in one class and giving 
them an extension of time for acquir- 
ing the test qualification prescribed 
by Rule 13 and Rule 13A is to en- 
able them to have their due claim of 
representation in the higher category 
without Sacrificing the efficiency im- 
plicit in the passing of the test. That 
the passing of some of these tests does 
not spell in the realm of minimum 
basic requirement of efficiency is 
clear from Rule 13A. That rule, at 
any rate, contemplated passing of the 
test by all the employees within two 
years of its introduction showing 
thereby that acquisition of the test 
qualification was not a sine qua non 
for holding the posts. Rule 13 (b) 
which provides for exemption from 
passing the test would also indicate 
that passing of the test is not abso- 
lutely essential for holding the post. 
The classification made in Rule 13AA 
has a reasonable nexus with the pur- 
pose of the law, namely, to enable 
the members of Scheduled Castes 
and Scheduled Tribes to get their due 
share of promotion to the higher 
grade in the service without impair- 
ing the efficiency of administration. 
Rule 134A is not intended to give 
permanent exemption to the members 
of Scheduled Castes and Scheduled 
Tribes from passing the test but only 
reasonable time to enable them to 
do so. The power to grant exemption 
under the rule, like every other 
power, is liable to be abused. If the 
power is abused and the members of 
the Scheduled Castes and Scheduled 
Tribes are given favoured treatment 
to the extent not warranted by their 
legitimate claim, the courts are not 
rendered helpless. That the power 
is liable to be abused is no reason 
to hold that the rule itself viz., Rule 
13AA, is bad. 
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114, The ultimate reason for 
the demand of equality for the mem- 
bers of backward classes is a moral 
perspective which affirms the intrin- 
sic value of allhuman beings and calls 
for a society which provides those 
conditions of life which men need 
for development of their varying 
capacities. It is an assertion of hu- 
man equality in the sense that it 
manifests an equal concern for the 
well being of all men. On the one 
hand it involves a demand for the 
removal of those obstacles and impe- 
diments which stand in the way of 
the development of human capacities, 
that is, it is a call for the abolition of 
unjustifiable inequalities. On the 
other hand, the demand itself gets its 
sense and moral driving force from 
the recognition that “the poorest he 
that is in England hath a life to live, 
as the greatest he’’.* 


115. I agree with the conclu- 
sion of my Lord the Chief Justice 
that the appeal should be allowed. 

BEG, J. (Majority  view):— 
116. I share the conclusion 
reached’ by the learned Chief 
Justice and my learned breth- 
ren Mathew, Krishna Iyer, and Mur- 
taza Fazal Ali. I would, however, like 
to add, with great respect, that a 
view which though not pressed in this 
Court by the Advocate General of 
Kerala, perhaps because it had been 
repelled by the Kerala High Court, 
seems to me to supply a more satis- 
fying legal justification for the bene- 
fits conferred, in the form of an ex- 
tended period granted to Govt, em- 
ployees of a backward class to pass 
a qualifying test for promotion to a 
higher grade of service, that is to 
say, from that of the Lower Division 
Cierks to that of the Upper Division 
Clerks in the State of Kerala. I 
think that we have to, in such a 
case, necessarily consider whether 
the manner in which Scheduled Caste 
and Scheduled Tribe Govt. employees 
are treated by the rules and orders 
under consideration falls within Arti- 
cle 16 (4) of the Constitution. 

117. Strictly speaking, the 
view adopted by my learned brother 
Khanna, that the ambit of the spe- 
cial protection of “equality of oppor- 
tunity in matters relating to public 


*soe John Rees, ‘Equality’, p. 123. 
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service”, which can be made available 
to members of backward classes of 
citizens, is exhausted by Art. 16 (4) 
of the Constitution, seems inescapable. 
Article 16 is, after all, a facet of the 
grand principles embraced by Article 
14 of our Constitution. It guarantees: 
“Equality of opportunity in matters 
of public appointment”. It does so 
in absolute terms. It is a necessary 
consequence and a special application 
of Article 14 in an important field 
where denial of equality of opportu- 
nity cannot be permitted. While 
Article 16 (1) sets out the positive 
aspect of equality of opportunity in 


matters relating to employment by 
the State, Article 16 (2) negatively 
prohibits discrimination on the 


grounds given in Article 16 (2) in the 
area covered by Article 16 (1) of the . 
Constitution, If Scheduled Castes do 
not fall within the ambit of Art, 16(2), 
but, as a “backward class’ of citi- 
zens, escape the direct prohibition it 
is because the provisions of Article 
16 (4) make such an escape possible 
for them, They could also avoid the 
necessary consequences of the posi- 
tive mandate of Article 16 (1) if they 
come within the only exception con- 
tained in Article 16 (4) of the Consti- 
tution, I respectfully concur with 
my learned brethren Khanna and 
Gupta that it would be dangerous to 
extend the limits of protection against 
the operation of the principle of equa- 
lity of opportunity in this field be- 
yond its express constitutional autho- 
risation by Article 16 (4). 


118. When citizens are already 
employed in a particular grade, as 
Government servants, considerations 
relating to the sources from which 
they are drawn loose much of their 
importance. As public servants of 
that grade they could, quite reason- 
ably and logically, be said to belong 
to one class, at least for purposes of 
promotion in public service for 
which there ought to be a real “equa- 
lity of opportunity”, if we are to 
avoid heart burning or a sense of in- 
justice or frustration in this class. 
Neither as members of this single 
class nor for purposes of the equality 
of opportunity which is to be afforded 
to this class does the fact that some 
of them are also members of an eco- 


nomically and socially backward 
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class continue to be material, or, 
strictly speaking, əven relevant, Their 
entry into the same relevant class as 
others must we deemed to indicate 
that they no longer suffer from the 
handicaps of a backward class, For 
purposes of Government service the 
source from which they are drawn 
should cease to matter. As Govern- 
ment servants they would, strictly 
speaking, form only one class for 
purposes of promotion. 


119. As has been pointed out 
by My Lord the Chief Justice, the 
protection of Article 16 (1) continues 
throughout the period of service, If 
Article 16 (1) is only a special facet 
or field, in which an application of 
the general principles of Article 14 is 
fully worked out or stated, as it 
must be presumed to be, there is no 
room left for importing into it any 
other or further considerations from 
Article 14. Again, the express pro- 
visions of Article 16 (4) would be 
presumed to exhaust all exceptions 
made in favour of backward classes 
not contained there if we apply the 
maxim “expressio unius est exclusio 
alterius”. It is true that the principle 
of reasonable classification may still 
claim recognition or be relevant for 
working out the exact significance of 
“equality of opportunity” even with- 
in Article 16 (1) in some aspect or 
context other than the one indicated 
by Article 16 (4). But, in view of 
Article 16 (4), that aspect or context 
must be different from one aimed at 
realizing the objects of Articles 46 
and 335 in the sphere of Government 
service. The specified and express 
mode of realization of these objects 
contained in Article 16 (4), must ex- 
elude the possibility of other methods 
which could be implied and read 
into Article 16 (1) for securing 
them in this field. ‘One could think 
of so many other legally permissible 
and possibly better, or, at least more 
direct, methods of removing socio- 
economic inequalities by appropriate 
legislative action in other fields left 
open and unoccupied for purposes of 
discrimination in favour of the back- 
ward. 


120. In relation to promotions, 
“equality of opportunity” could only 
mean subjection to similar conditions 
for promotion by being sub jected 
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uniformly to similar or same kind of 
tests. This guarantee was, in fact, 
intended to protect the claims of me- 
rit and efficiency as against incursions 
of extraneous considerations, The 
guarantee contained in Art. 16 (1) is 
not, by itself, aimed at removal of 
backwardness due to socio-economic 
and educational disparities pro- 
duced by past history of social 
oppression, exploitation, or degrada- 
tion of a class of persons. In fact, 
efficiency tests, as parts of a mecha- 
nism to provide equality of opportu- 
nity, are meant to bring out and 
measure actually existing inequalities 
in competence and capacity or poten- 
tialities so as to provide a fair and 
rational basis for justifiable discrimi- 
nation between candidates. Whatever 
may be the real causes of unequal 
performances which imposition of 
tests may disclose, the purpose of 
equality of opportunity by means of 
tests is only to ensure a fair compe- 
tition in securing posts and promo- 
tions in Government service, and not 
the removal of causes for unequal 
performances in competitions for these 
posts or promotions. Thus, the pur- 
poses of Articles 46 and 335, which 
are really extraneous to the objects 
of Article 16 (1), can only be served 
in such a context by rules which se- 
cure preferential treatment for the 
backward classes and detract from 
the plain meaning and obvious impli- 
cations of Articles 16 (1) and 16 (2). 
Such special treatment mitigates the 
rigour of a strict application of the 
principle contained in Art. 16 (1). It 
constitutes a departure from the prin- 
ciple of absolute equality of opportu- 
nity in the application of uniform 
tests of competence. Article 16 (4) 
was designed to reconcile the con- 
flicting pulls of Article 16 (1), repre- 
senting the dynamics of justice, con- 
ceived of as equality in conditions 
under which candidates actually com- 
pete for posts in Government service, 
and of Arts. 46 and 335, embody- 
ing the duties of the State to promote 
the interests of the economically, 
educationally, and socially backward 


so as to release them from the clut- 
ches of social injustice. These en- 
croachments on the field of Article 
16 (1) can only be permitted to the 
extent they are warranted by Article 
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16 (4). To read broader concepts of 
social justice and equality into Article 
16 (1) itself may stultify this provi- 
sion itself and make Article 16 (4) 
otiose. 


121. Members of backward 
class could be said to be discriminated 
against if severer tests were prescri- 
bed for them. But, this is not the posi- 
tion in the case before us. All promo- 
tees, belonging to any class, caste, or 
creed, are equally subjected to effi- 
ciency tests of the same type and 
standard, The impugned rules do not 
dispense with these tests for any class 
or group, Indeed, such tests could not 
be dispensed with for employees from 
Scheduled Castes, even as a backward 
class, keeping in view the provisions 
in Article 335 of the Constitution. All 
that happens here is that the baek- 
ward class of employees is given a 
longer period of time to pass the effi- 
ciency tests and prove their merit as 
determined by such tests. It has 
been, therefore, argued that, in this 
respect, there is substantial equality. 
In other words, the argument is that 
if Article 16 (1) could be interpreted 
a little less rigidly and more liberal- 
ly the discrimination involved here 
will not fall outside it. Even if this 
was a tenable view, I would, for all 
the reasons given here, prefer to find 
the justification, if this is possible, in 
the express provisions of Article 16 (4) 
because this is where such a justifi- 
cation should really lie. 


122. In the case before us, it 
appears that the respondent peti- 
tioner’s grievance was that certain 
members of the Scheduled Castes, as 
a backward class, had been given 
preference over him inasmuch as he 
was not promoted despite having 
passed the efficiency test, but cer- 
tain members of the backward class 
were allowed to remain in the higher 
posts as temporary promotees, with- 
out having passed the efficiency tests, 
because they had been given an ex- 
tended period of time to satisfy the 
qualifying tests. The petitioner thus 
claimed priority on the ground of 
merit judged solely by taking and 
passing the efficiency test earlier- 
Apparently, he was not even promot- 
ed. whereas the backward class em- 
ployees said to have been given pre- 
ference over him were, presumably 
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quite satisfactorily, discharging their 
duties in the higher grade in which 
they were already working as tempo- 
rary promotees. He also admits 
that the respondents, over whom he 
claims preference for promotion, were 
his seniors in service who had putin 
longer terms of total service before 
their conditional promotions tempo- 
porarily into the grade of the Upper 
Division Clerks. It seems to me 
that the taking and passing of a 
written test earlier than another em- 
ployee could not be the sole factor to 
consider in deciding upon a claim to 
superiority or to preference on 
grounds of merit and efficiency for 
promotion as a Government servant. 


123. The relevant Rule 13A 
shows that a person who is allowed 
temporarily to work in the cadre of 
promotees, even without having pass- 
ed the special efficiency test, must, 
nevertheless, have satisfied the test of 
being “otherwise qualified and suitable 
for appointment”. Thus, an employee 
from a Scheduled Caste has also to 
be “otherwise qualified” before he is 
given an opportunity to work with 
others similarly promoted temporari- 
ly. The only difference is that, 
whereas the others get only two 
years from the introduction of the 
new test within which to qualify ac- 
cording to the newly introduced test, 
an employee of a Scheduled Caste or 
a Scheduled Tribe, similarly placed, 
gets two more years under the se- 
cond proviso. The impugned Rule 
13AA, however, gives power to the 
Government to specify a longer pe- 
riod of exemption if it considers this 
to be necessary. The Governor pass- 
ed the impugned order of 13-1-1972 
under Rule 13AA, extending the pe- 
riod still more, This order and the 
relevant Rules 13A and 13AA are al- 
ready set out above in the judgment 
of My Lord the Chief Justice. I need 
not, threfore, reproduce them here. 


124. What is the effect of the 
provisions of Rule 13A and 13AA and 
the order of 13-1-1972? Is it not 
that a person who is in the position 
of the respondent petitioner must 
wait for a place occupied by or re- 
served for a person from a Schedul- 
ed Caste or Tribe, treated as back- 
ward class, until it is shown that the 


524 S.C, [Prs, 124-127] State of Kerala v. N. M. Thomas (Beg J.) 


employee from the backward class 
has failed to take and pass the new 
test despite the extended period given 
to him. The effect of the relaxation 
is that the backward class employee 
continues in the post temporarily for 
a longer period before being either 
confirmed or reverted, For this pe- 
riod, the post remains reserved for 
him. If he does not satisfy the effi- 
ciency tests even within this extend- 
ed period he has to revert to the lo- 
wer grade. If he does satisfy the 
special efficiency test, in this extend- 
ed period, he is confirmed in the 
class of promotees into which he ob- 
tained entry because of a reservation. 
Among meanings of the term “re- 
serve’, given in the Oxford Dic- 
tionary, are: “To keep back or hold 
over to a later time or place for 
further treatment; to set apart for 
some purpose or with some end in 
view”. In the Webster’s New Inter- 
national Dictionary IInd Edn. (at 
p. 2118), the following meanings are 
given: “To keep back, to retain or 
hold over to a future time or place; 
not to deliver, make over or disclose 
it at once.” The result of the above 
mentioned rules and orders does seem 
to me to be a kind of reservation. If 
ja reservation of posts under Article 
16 (4) for employees of backward 
‘Classes could include complete reser- 
vation of higher posts to which they 
‘could be promoted, about which 
there could be no doubt now, I fail 
to see why it cannot be partial or 
for a part of the duration of service 
and hedged round with the condition 
that a temporary promotion would 
operate aS a complete and confirmed 
promotion only if the temporary pro- 


motee satisfies some tests within a 
| given time. 
125. If the impugned rules 


and orders could be viewed as an 
implementation of a policy of quali- 
fied or partial or conditional reserva- 
tion, in the form indicated above, 
which could satisfy the requirements 
of substantial equality in keeping 
with Article 335, and meet the de- 
mands of equity and justice looked at 
from the broader point of view of 
Article 46 of the Constitution, they 
could, in my view, also be justified 
under Article 186 (4) of the Constitu- 
tion- 
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126. It may be that the learn- 
ed Advocate General for the appel- 
lant State did not press the ground 
that the impugned rules and orders 
are governed by Article 16 (4) be- 
cause of the tests required for com- 
plete or absolute reservations dealt 
with in T. Devadasan v. Union of 
India, (1964) 4 SCR 680 = (AIR 
1964 SC 179); and M. R. Balaji v. 
State of Mysore, 1963 Supp (1) SCR 
439 = (AIR 1963 SC 649) where it 
was held that more than 50 per cent 
reservations for a backward class 
would violate the requirement of 
reasonableness inasmuch as it would 
exclude too large a proportion of 
others. Apart from the fact that the 
case before us is distinguishable as it 
is one of only a partial or temporary 
and conditional reservation, it is dis- 
puted here that the favoured class of 
employees really constituted more 
than fifty per cent of the total num- 
ber of Govt. servants of this class 
(i.e. Clerks) if the overall position 
and picture, by taking the number of 
employees in all Govt. Departments, 
is taken into account, Furthermore, it is 
pointed out that a large number of 
temporary promotions of backward 
class Government servants of this 
grade had taken place in 1972 in the 
Registration Department, in which 
the petitioning respondent worked, 
because promotions of backward class 
employees had been held up in the 
past due to want of necessary provi- 
sions in rules which could enable the 
Government to give effect to a policy 
of a sufficient representation of back- 
ward class employees of this grade in 
Government service, The totality of 
facts of this case is distinguishable in 
their effects from those in cases cited 
before us. No case was cited which 
could fully cover the position we 
have before us now. 


127. I am not satisfied that 
the only ground given by the High 
Court for refusing to give the bene- 
fits of impugned rules and orders to 
the backward class Government ser- 
vants, that they fall outside the pur- 
view of Article 16 (4), was substan- 
tiated. It was for the respondent- 
petitioner to discharge the burden of 
establishing a constitutionally unwar- 
ranted discrimination against him. 
His petition ought, in my opinion, to 
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have been dismissed on the ground 
that he had failed to discharge this 
initial burden. 

128. Accordingly, I would al- 
low this appeal and set aside the 
judgment and order of the High 
Court and leave the parties to bear 
their own costs throughout. 


KRISHNA IYER, J. (Maj ority 
view):— 129. A case which 
turns the focus on the po- 


litical philosophy pervading the Con- 
stitution and affects a large human 
segment submerged below the line of 
ancient social penury, naturally 
prompts me to write a separate opin- 
ion substantially concurring wit 
that of the learned Chief Justice, Si- 
lence is not always golden. 

130. The highlight of this 
Civil Appeal against the High Court’s 
judgment striking down a State Sub- 
ordinate Service rule, thereby adver- 
sely affecting lower rung officials be- 
longing to the Scheduled Castes and 
scheduled Tribes, is the seminal issue 
of admissibility and criteria of classi- 
fication within the ‘equal opportunity’ 
rule in Art. 16 (1) and the lethal ef- 
fect of the built-in inhibition against 
caste-based classification contained in 
Art. 16 (2) in relation to these fright- 
fully backward categories. In a 
large sense, the questions are res in- 
tegra and important and cannot be 
dismissed easily on the remark of 
Justice Holmes that the equal pro- 
tection clause is ‘the last resort of 
constitutional arguments’, ((1927) 274 
US 200, 208). 

131. Law, including constitu- 
tional law, can no longer ‘go it alone’ 
but must be illumined in the inter- 
pretative process by sociology and al- 
lied fields of knowledge. Indeed, the 
term ‘constitutional law’ symbolizes 
an intersection of law and politics, 
wherein issues of political power are 
acted on by persons trained in the 
legal tradition, working in judicial 
institutions, following the procedures 
of law, thinking as lawyers think.* 
So much so, a wider perspective is 
needed to resolve issues of constitu- 
tional law. May be, one cannot agree 
with the view of an eminent jurist 


*Perspectives in Constitutional Law— 
Charles Black — Foundations of 
Modern Political Science Series, 
Prentic-Hall Ince. New Jersey, 1963. 
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and former Chief Justice of India: 
‘the judiciary as a whole is not in- 
terested in the policy underlying a 
legislative measure’ (Mr. Hidayatullah 
— ‘Democracy in India and the Judi- 
cial Process’ — 1965 — p. 70). More- 
over, the Indian Constitution is a 
great social document, almost revolu- 
tionary in its aim of transforming a 
medieval, hierarchical society into a 
modern, egalitarian democracy. Its 
provisions can be comprehended only 
by a spacious, social-science approach, 
not by pedantic, traditional legalism. 
Here we are called upon to delimit 
the amplitude and decode the impli- 
cations of Art. 16 (1) in the context 
of certain special concessions relating 
to employment, under the Kerala 
State (the appellant), given to Sche- 
duled Castes and Scheduled Tribes 
(for short, hereinafter referred to as 
harijans) whose social lot and econo- 
mic indigence are an Indian reality 
recognized by many Articles of the 
Constitution. An overview of the de- 
cided cases suggests the need to re- 
interpret the dynamic import of the 
‘equality clauses’ and, to stress again, 
beyond reasonable doubt, that the 
paramount law, which is organic and 
regulates our nation’s growing life, 
must take in its sweep ‘ethics, econo- 
mics, politics and sociology’. Equal- 
ly pertinent to the issue mooted be- 
fore us is the lament of Friedman: 


"It would be tragic if the law 
were so petrified as to be unable to 
respond to the unending challenge of 
evolutionary or revolutionary chan- 
ges in society.”’+ 
The main assumptions which Fried- 
man makes are: 

“first, the law is, in Holmes’ 
phrase, not a ‘brooding omnipotence 
in the sky’, but a flexible instrument 
of social order, dependent on the 
political values of the society which 
it purports to regulate...... on 


132. Naturally surges the in- 


terrogation, what are the challenges 


tLaw in Changing Society — W. 
Friedmann, p. 503 

**_.do— ibid, p. xiil 
tand** quoted in the Foreword 
by P. B. Gajendragadkar to Legal 
Education in India — Problems 
and Perspectives: by S. K. Agarwala 
and N. M. Tripathi, Bombay (1970). 
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of changing values to which the 
guarantee of equality must respond 
and how? To pose the problem with 
particular reference to our case, does 
the impugned rule violate the consti- 
tutional creed of equal opportunity in 
Art. 16 by resort to a suspect classi- 
fication or revivify it by making the 
less equal more equal by a legiti- 
mate differentiation? Chief Justice 
Marshall’s classic statement in McCul- 
loch v. Maryland, (1816-19) 17 US 
(4 Wheat) 316, 421 quoted in (1966) 
384 US 650 followed by Justice 
Brennan in Kazenbach v. Morgan, 
(1966) 384 US 641 remains a beacon 
light: 

"Let the end be legitimate, let it 
be within the scope of the constitu- 
tion, and all means which are appro- 
priate, which are plainly adapted to 
that end, which are not prohibited, 
but consist with the letter and spirit 
of the constitution, are constitutional.” 

133. The background facts 
may be briefly set out in the ele- 
mental form. The Kerala State and 
Subordinate Services Rules, 1958 (for 
short, the rules) regulate the condi- 
tions of service of the State emplo- 
yees of the lower order. We are 
concerned with the prescription of 
qualifications for promotion of the 
lower division clerks to upper division 
posts in the Registration Department. 
Rule 13 insists on passing certain tests 
for promotional eligibility. When 
tests were newly introduced, R. 13A 
gave 2 years from their introduction 
for passing them, to all hands — 
harijan and non-harijan, but the for- 
mer enjoyed an extra two-year grace 
period. Rule 13B totally exempted 
pentagenarians from passing these 
tests. Rule 134A, which is impugn- 
ed as violative of Art. 16 (1) and (2) 
of the Constitution, was promulgated 
on January 13, 1972 and it reads: 


ti3AA. Notwithstanding anything 
contained in these rules the Govern- 
ment may, by order, exempt for a 
specified period, any member or mem- 
bers, belonging to a Scheduled Caste 
or a Scheduled Tribe, and already in 
service, from passing the tests refer- 
red to in Rule 13 or Rule 13A of the 
said Rules. 

Provided that this rule shall not 
be applicable to tests prescribed for 
purposes of promotion of the execu- 
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tive staff below the rank of Sub-Ins- 
pectors belonging to the Police De- 
partment.” 

A Note appended to the rule gives the 
raison d’ etre of the rule: 


“It has been brought to the notice 
of Government that a large number 
of Harijan employees in Public Service 
are facing immediate reversion from 
their posts for want of test qualifica- 
tions. So it is considered neces- 
sary to incorporate an enabling 
provision in the Kerala State 
and Subordinate Services Rules 1958, 
to grant by order temporary 
exemption to members already in ser- 
vice belonging to Scheduled Castes 
and Scheduled Tribes from passing all 
tests for a specified period. This noti- 
fication is intended to achieve the 
above object.” 


134. A break-up of R. T3AA 
of the rules certainly gives power to 
Government to extend the time to hari- 
jan officials of ‘subordinate services’ 
for passing tests prescribed for occupy- 
ing promotional posts. But it does not 
for ever exempt these hands but 


only waive for a specified, presum- 
ably, short term. Nor does it relax 
the minimal qualifications held neces- 
sary for these posts from the point 
of view of basic administrative effi- 
ciency. The subsidiary need of pass- 
ing certain new tests, for which all 
employees get some period (from the 
time of their introduction) is relaxed 
for a longer period in the case of 
karijan hands under Rule 13A and 
still more under Rule 13AA. We 
must expect that Government will, 
while fixing the longer grace time 
for passing tests, have regard to ad- 
ministrative efficiency. You can’t 
throw to the winds considerations of 
administrative capability and grind 
the wheels of Government to a halt 
in the name of ‘harijan welfare’. The 
Administration runs for good govern- 
ment, not to give jobs to harijans. 
We must accept the necessary import 
of the rule as a limited concession to 
this weaker group and test its vires 
on this basis. 


135. One significant factor 
must be remembered to guard against 
exaggerating the bearing of these 
tests as a coefficient of efficiency. 
Centainly, they were not so impor- 
tant as all that because R. 13 A — 
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not challenged all these years — 
gave 2 years’ qualifying period for 
all and 4 years for harijans. Also, 
those above 50 years of age 
did not have to pass the tests at all 
(Rule 13B). The nature of the tests 
vis a vis the nature of work of up- 
per division clerks, and their indis- 
pensability for official capability have 
not been brought out in the writ 
petition and, absent such serious 
suggestions, we have to assume that 
Government (the author of Rule 13) 
would have granted varying periods 
of exemption only because of their 
desirability., not their precedent 
necessity. To expatiate a little more, 
it is not unusual to fix basic qualifi~ 
cations for eligibility to a post. 
Their possession is a must, having 
regard to the functions of the office. 
A second and secondary category of 
qualifications is insisted on as use- 
ful to discharge the duties of the 
post e.g, accounts test, or civil and 
criminal judicial tests and the like, 
depending on the department where 
he is to work. After all, here he is 
a pen-pushing clerk, not a Magis- 
trate, accounts officer, forest officer, 
sub-registrar, space scientist or top 
administrator or one on whose ini- 
tiative the wheels of a department 
speed up or slow down, Even so, it 
makes his clerical work more under- 


standing and efficient. These tests 
are, therefore, demanded for better 
performance, not basic proficiency, 


but relaxation is also allowed in suit- 
able class of cases, their absence not 
being fatal to efficiency. A third 
class of virtues which will make the 
employee ultra efficient, but is not 
regarded as cardinal, is listed as en- 
titled to preference. A doctorate in 
business management, or LL.M. 
where the basic degree is the essen- 
tial requisite, social service or leader- 
ship training, sports distinction and a 
host of other extra attainments which 
will improve the aptitude and equip- 
ment of the officer in his speciality 
but are, in no sense, necessary — 
these are welcome additives, are good 
and may even get the employee a 
salary raise but are not insisted on 
for initial appointment to the post 
either aS a direct recruit or as a pro- 


motee, This trichotomy of qualifica- 
tions makes pragmatic meaning to 
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any employer and is within anyone’s 
ken if he turns over the advertise- 
ments in newspapers. To relax on 
basic qualifications is to compromise 
with minimum administrative effici- 
ency; to relent, for a time, on addi- 


tional test qualifications is to take a 
calculated but controlled risk, assur- 
ed of a basic standard of perform- 
ance; to encourage the possession of 
higher excellence is to upgrade the 
efficiency status of the public ser- 
vant and, eventually, of the depart- 
ment. This is the sense and essence 
of the situation arising in the present 
case, viewed from the angle of ad- 
ministrative requirements or fair 
employment criteria. 


136. Back now to the rule of 
exemption and its vires, Frankly, 
here the respondents who have pass- 
ed the ‘tests’ are stalled in their pro- 
motion because of the new rule of 
harijan exemption. As individuals, 
their rights vis a vis their harijan 
brethren are regarded unequally, In 
a strictly competitive context or nar- 
rowly performance-oriented standard, 
Rule 13AA discriminates between a 
harijan and a non-harijan, The 
question is whether a perceptive 
sensitivity sees on ‘equal opportunity’ 
a critical distinction between distri- 
bution according to ‘merit’ of indivi- 
duals and distribution according to 
‘need’ of depressed groups, subject to 
broad efficiency criteria. We enter 
here ‘a conceptual disaster area’. 


137. Factual contexts dictate 
State action. The differential impact 
of a law on a class will influence 
judicial evaluation of the reasonable- 
ness of a classification and its rela- 
tion to a purpose which is permissi~ 
ble. Courts, however, adopt a policy 
of restrained review where the situa- 
tion is complex and is intertwined 
with social, historical and other sub- 
stantially human factors. Judicial 
deference — not abdication — is best 
expressed by Justice Holmes in his 
dissent in Louisville Gas & Elec, Co. 
v. Coleman, (1927) 277 US 32: 


“But when it is seen that a line 
or a point there must be, and that 
there is no mathematical and logical 
way of fixing it precisely, the deci- 
sion of the legislature must be ac- 
cepted unless we can say that it is 
very wide of any reasonable mark.” 
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In Buck v. Bell, (1926) 274 US 200 at 
p. 208 Holmes J. observed: 


“The law does all that is needed 

when it does all that it can, indicates 
a policy, applies it to all within the 
lines, and seeks to bring within the 
lines all similarly situated so far and 
so fast as its means allow.” 
Given a legitimate over-riding pur- 
pose for selectivity the Court passes, 
leaving it to the law-maker the intri- 
cate manner of implementation, Fac- 
ed with a suspect classification based 
on a quasi-caste differentia and ap- 
parently injuring administrative qua- 
lity, the Court turns activist. Con- 
ceptual equilibrium between these 
two lines is the correct guideline. 


138. The operational technique 
may vary with time and circum- 
stace but the goal and ambit must 
be constitutionally sanctioned. In the 
instant case, the State has taken a 
certain step to advance the economic 


interests of harijans. What — if we 
break down the rule into its compon- 
ents — have Government done? 


Have they transgressed the rights 
under Art, 16(1) & (2)? If they have, 
the Court, as constitutional invigila- 
tor interdicts, after making permissi- 
ble presumptions in favour of State 
actions and importing the liberal spirit 
of effective equality into the mandate 
of Arts. 14 and 16. Otherwise, the 
hammer does not fall. 


139. Why was this second ‘holi- 
day’ under rule 13AA to harijans 
granted? The hapless circumstance 
which compelled this course was, ac- 
cording to the State, the need to help 
this class, acting within the constitu- 
tional bounds, to avert mass reversion 
to lower posts, without abandoning 
insistence on passing ‘tests.’ The Note 
to R. 13AA is explanatory. The State 
viewed this disturbing situation with 
concern, and having regard to their 
backward condition, made R. 13AA 
which conferred power on Govern- 
ment to grant further spells of grace 
time to get through these tests. Simul- 
taneously, a period within which two 
opportunities for passing tests would 
be available was afforded by a G.O. 
issued under R.13AA. The consequence 
was their immediate reversion was 
averted and the promotion prospects 
of the non-harijan writ petitioners, 


who were test-qualified, stood post- 
poned. This grievance of theirs drove 
them to the High Court where the 
rule of temporary exemption from 
passing tests for promotional  eligibi- 
lity in favour of harijans was held 
ultra vires Arts, 16 (1) and 335, 


140. I shall focus on the basics 
because my learned brethren have 
dilated on the necessary details of 
facts and, more importantly, because 
confusion on fundamentals deflects 
the construction of constitutional clau- 
ces — all this against the admitted 
backdrop of die-hard harijan bondage. 
sometimes subtle, sometimes gross. 
The learned Advocate Genera] fairly 
conceded — and I think rightly — 
that Rule 13AA was not a ‘reserva- 
tion’ under Art. 16 (4) and yet the 
favoured treatment to harijan clerks 
was valid, being based on reasonable 
classification under a constitutionally 
recognised differentia which had a 
relation to the legitimate end of 
promoting the advancement of this 
handicapped class, subject to admin- 
istrative efficiency. The learned 
Solicitor General, appearing on no- 
tice by the Court to the Attorney 
General, stated the law on a broader 
basis and urged that the grouping of 
classes of socially and educationally 
downtrodden people, especially the 
Scheduled Castes and Tribes, was 
good and did not offend Art, 16 (1) 
or (2). Shri R. K. Garg, for some of 
the respondents and for the inter- 
veners, spread out the social canvas, 
focussed on the age-old suppression 
and consequential utter backwardness 
of those societal brackets and the 
State’s obligation to wipe out the 
centuries of deprivation by making a 
concerted effort to bring them up to 
the same level as the other classes 
so that, after this levelling up, the 
whole nation could march forward 
on terms of democratic equality. 
Discrimination on the ground cf caste 
did not arise, according to counsel, 
Scheduled Castes and Tribes being 
not a caste but an amalgam of the 
socially lowly and the lost, including 
groups with a caste savour. Shri 
Krishnamoorthy Iyer, for the respon- 
dents, naturally disputed all these 
propositions. The cornerstone of his 
case was that in the field of State 
employment caste-wise compassion to 
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16 (1) and (2) and separate but spe- 


cial treatment was permissible only 


under Art. 16 (4) which was express- 
ly designed as benignant discrimina- 
tion devoted to lifting backward clas- 
ses to the level of the rest through 
the constitutional technology of ‘re- 
servation’, To travel beyond this 
special clause and evolve a general 
doctrine of backward classification was 
to over-power the basic concept of 
equality and to bring in, by a spe- 
cious device, a back- door casteism 
subverting the scheme of a casteless 
society set as one of the goals of our 
constitutional order. [Efficiency of 
administration, an important deside- 
ratum of public service, would also 
suffer. 


141, I will examine these con- 
tentions in depth and detail later in 
this judgment. 


142. Let us proceed to assess 
the constitutional merit of the State’s 
ex facie ‘unequal’ service rule favour- 
ing in-service harijan employees in a 
realist socio-legal perspective. But 
before that, some memorable facts 
must be stated. The Father of the 
Nation adopted, as his fighting faith, 
the uplift of the bhangi and his assi- 
milation, on equal footing, into Hindu 
society, and the Constitution, whose 
principal architect was himself a mili- 
tant mahar, made social justice a 
founding faith and built into it huma- 
nist provisions to lift the level of the 
lowly scheduled castes and tribes to 
make democracy viable and equal for 
all, Studies in social anthropology 
tell us how cultural and material 
suppression has, over the ages, crip- 
pled their personality, and current 
demography says that nearly every 
fifth Indian is a harijan and his so- 
cial- milieu is steeped in  squalour. 
The conscience of the Constitution 
found adequate expression on this 
theme in Dr. Ambedkar’s words of 
caution and premonition in the Con- 
stituent Assembly: 


“We must begin by V E E E 
ing first that there is complete ab- 
sence of two things in Indian society. 
One of these is equality. On the so~ 
cial plane, we have in India a society 
based on privilege of graded inequa- 
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lity which means elevation for some’: 
and degradation of others. On- the 
economic plane, we have a society in 
which there are some who have im“ 
mense wealth as against the many 
who are living in abject poverty, On 
1950, we are 
going to enter into a life of contra- 
dictions. In politics we will. have 
equality and in social and economic 
life we will have inequality .. 
must remove this contradiction at the 
earliest possible moment, or’ else 
those who suffer from inequality will 
blow up the structure of political de- 
mocracy which this Assembly has so 
laboriously built up.”: (Speeches, 
Vol. II, pp. 184-187). 


Judges may differ in constitutional 
construction but, without peril of 
distorting the substance, cannot dis- 
card the activism of the equal justice 
concept in the setting of deep con- 
cern for the weaker sections of the 
community. What I endeavour to 
emphasize, as I will elaborate later, 
is that equal justice is an aspect of 
social justice, the salvation of the 
very weak and down-trodden, and 
the methodology for levelling them 
up to a real, not formal, equality, be- 


ing the accent. 


143. The Kerala State, the ap- 
pellant, has statistically shown the 
yawning gap between what number 
of posts in Government service hari- 
jans are entitled to, population-ratio- 
wise, and the actual number of posts 
occupied by them. Their ‘official’ 
fate is no less ominous elsewhere in 
India and would have been poorer on 
the competitive market method of 
selection unaided by ‘reservation’. The 
case for social equality and economic 
balance, in terms of employment 
under the State, cries for more ener- 
gised administrative effort and a Gov- 
ernment that fails to repair this de- 
pressed lot, fools the public on hari- 
jan welfare, Indeed, an aware mass 
of humanity, denied justice, for gene- 
rations, will not take it lying down 
too long but may explode into Dalit 
Panthers, as did the Black Panthers 
in another country, — a theme on 
which Sri Gajendragadkar, a former 
Chief Justice of India, has laid dis- 
turbing stress in two Memorial Lec- 
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tures delivered  recently.* 
must listen to real life and, theory 


apart, must be alert enough -to read 


the writing on the wall! Where the 
rule of law bars the doors of collec- 
tive justice; the crushed class will 
seek hope in the.streets! The archi- 
tects of our ` Constitution were ‘not 
unfamiliar with direct action where 
basic justice was -long withheld “and 
conceived of ‘equal: opportunity’ «as 
inclusive: of equalising. ‘opportunity. 
Only a clinical study-‘of ‘organic law 
will mad correct diagnostic shad 


144, -° Social | engineering -— 
which-is Law in action — must adopt 
new strategies to liquidate encrusted 
group injustices or surrender society 
to traumatic: tensions. Equilibrium, 
in human terms, emerges from release 
of the handicapped and the primitive 
from persistent social. disadvantage, 
by determined creative and canny le- 
gal manoeuvres of the State, not by 
hortative declaration of arid equality: 
‘To discriminate positively in favour 
of the weak may sometimes be, pro- 
motion of genuine equality before 
the law’ as Anthony Lester argued 


in his talk in the B.B.C..in 1970 in 


the series: ‘What is wrong with the 
Law.** ‘One law forthe Lion. and Ox 
is oppression’, Or, indeed, as was 
said of another age by Anatole France, 
‘The law in its majestic equality for- 
bids the rich as well as the poor . to 
sleep under bridges, to beg in the 
streets and to steal bread.’} Re-dis- 
tributive justice to harijan humanity 
insists on effective reforms, designed 
to produce equal partnership of the 
erstwhile ‘lowliest and the lost’,, by 
Staie action, informed by.. short-fun 
and long-run sociologically potent per- 
spective planning and implementa- 
tion An uneven socio-economic land- 
scape hardly gives the joy of equal 


*(a) -Govind Ballabh Pant Memorial 
Lecture & | 
(b) Indian Democracy — Its Major 
Imperatives (1975) —- Mohan 
Kumaramangalam Memorial 
Lecture, p. T02. 


**Published in'book form — Edited by 
Michael Zander — BBC, 1970 — 
quoted in Mcd. Law Rev, Vol 33. 
Sept. 1970 pp. 579; 580. 

Ibid, Mod. Law Rev. Vol, 33 Sept. 
1970, pp. 579 (580). 
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opportunity and development or draw 
forth their best from man-power . re- 
sources ‘now wallowing in: the’ low 
visibility areas of: discontented life. 


145.. The ‘domination of a class 
génerates, “after along ‘night of sleep 
or ‘stupor of the dominated, an angry 
awakening and’ protestant resistance 
and this’ conflict: between thesis, i. ey 
the status quo, and anti-thesis i. e; 
the hunger for happy equality, pro- 
pels new forces of synthesis Le, an 
equitable ‘constitutional order ‘or’ "just 
society. Our founding fathers, pos- 
sessed of spiritual insight and influ- 
enced by thé’ materialist interpreta- 
tion of history, forestalled such social 
pressures and pre-empted such eco- 
nomic upsurges and gave us a trinity 
of commitments — justice: social, eco- 
nomic and political. The ‘equality 
Articles’ are part of this scheme. My 
proposition is, given two alternative 
understandings of the relevant sub- 
Articles (Arts. 16 (1) and (2)),. the 
Court must so interpret ‘the language 
as to remove that ugly ‘inferiority’ 
complex which has done genetic da- 
mage to Indian polity and thereby 
suppress the malady and advance the 
remedy, informed by sociology and 
social anthropology, My touch-stone 
is that functional democracy postulat- 
es participation by all sections of the 
people and fair representation in ad- 
ministration is an index of such par- 
ticipation. 


146. Justice ‘Brennan, ce a 
somewhat ‘different social milieu, 
uttered words which may not be lost 
on us;*f 


“Lincoln said this Nation was ‘con- 
ceived in liberty and dedicated to the 
proposition that all men are created 
equal.’ The Founders’ dream of a 
society where all men are free and 
equal has not been easy to realize. The 
degree of liberty and equality that 
exists today has been the product of 
unceasing struggle and sacrifice. Much 
remains to be done—so much that the 
yery institutions of our society have 
come under challenge, Hence, today, 
as in Lincoln’s time, a man may ask 
‘whether (this) nation or any nation 


**Mr, Justice Brennan, concurring with 
the majority opinion of Mr. Justice 
Black in Illinois v: : Allen —— (1970) 

-~ 397 US 337. 


1976 > 


so conceived and so dedicated can 
long endure’, It cannot endure if 
the Nation falls short on the guaran- 
tees of liberty, justice, and equality 
embodied in our founding documents. 
But it also cannot endure if our pre- 
cious heritage of ordered liberty be 
allowed to be riped apart amid the 
sound and fury of our time. It can- 
not endure if in individual cases the 
claims of social peace andorder onthe 
one side and of personal liberty on 
the other cannot be mutually resolv- 
ed in the forum designated by the 
Constitution. If that resolution can- 
not be reached by judicial trial in a 
court of law, it will be reached else- 
where and by other means, and there 
will be grave danger that liberty, 
equality, and the order essential to 
both will be lost.” 


147. The Note to R.13AA ex- 
plains the immediate motivation be- 
hind the rule but the social backdrop 
set out by me helps us appreciate its 
constitutionality. However, we are 
under a Constitution and mere social 
anthropology cannot override the real 
words used in the Constitution. For, 
Judges may read, not reconstruct. 
Plainly, harijans enjoy a temporary 
advantage over their non-harijan 
brethren by virtue of Rule 13AA and 
this, it is plausibly urged by counsel 
for the contestants, is violative of the 
merciless mandate of equality ‘en- 
shrined’ dually in Art. 16 (1) and (2). 
It discriminates without constitutional 
justification and imports the caste 
differentia in the face of a contrary 
provision, The learned Advocate 
General seeks to meet it more by a 
legal realists approach and, in a 
sense, by resort to functional jurispru- 
dence. What is the constitutional 
core of equality? What social philo- 
sophy animates it? What luminous 
connotation does the pregnant, though 
terse, phrase ‘equality of opportunity 
for all citizens in matters of employ- 
ment’? bear? What excesses of discri- 
mination are banned and what equa- 
litarian implications invite administra- 
tive exploration? Finally, what light 
do we derive from precedents of this 
Court on these facets of Art. 16? I 
will examine these contentious issues 
presently. 


148. The Solicitor 
his brief but able submissions, 


General, in 
has 
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offered a harmonious and value-bas- 
ed construction of the constitutional 
code guaranteeing equality (Arts. 14 
to 16). . Shri Garg has swung’ to ex- 
treme positions, some of which spill 
over beyond the specific issue arising 
In this case. Even so, I agree that a 
quickened social vision is needed to 
see in the Constitution what a myo- 
pic glimpse may not reveal. 


149, A word of sociological 
caution, In the light of experience, 
here and elsewhere, the danger of 
reservation’, it seems to me, is three- 
fold. Its benefits, by and large, are 
Snatched away by the top creamy la- 
yer of the ‘backward’ caste or class, 
thus keeping the weakest among 
the weak always ‘weak and leav- 
ing the’ fortunate layers ` to con- 
sume the whole cake. Secondly, 
this claim is over-played extrava- 
gantly in democracy by large and vo- 
cal groups whose burden of back- 
wardness has been substantially light- 
ened by the march of time and mea- 
sures of better education and more 
opportunities of employment, but wish 
to wear the tweaker section’ label as 
a means to score over their near- 
equals formally categorised as the 
upper brackets. Lastly, a lasting so- 
lution to the problem comes only from 
improvement of social environment, 
added educational facilities and cross- 
fertilisation of castes by  inter-caste 
and inter-class marriages sponsored as 
a Massive State programme, and this 
solution is calculatedly hidden from 
view by the higher ‘backward’ groups 
with a vested interest in the plums 


of backwardism. But social science 


research, not judicial impressionism 
will alone tell the whole truth and a 
constant process of objective re-eva- 
luation of progress registered by the 
under-dog’ categories is essential lest 
a once deserving ‘reservation’ should 
be degraded into ‘reverse discrimina- 
Innovations in administrative 
strategy to help the really untouch- 


ed, most backward classes also em- 


erge from such socio-legal studies and 
audit exercises, if dispassionately 
made. In fact, research conducted by 
the A. N. Sinha Institute of Social 
Studies, Patna, has revealed a dual 
society among harijans, a tiny elite 
gobbling up the benefits and the dar- 
ker layers sleeping distances away 
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from: the ‘special -concessions. For 
them, Arts. 46 and 335 remain a ‘no- 
ble romance’,* the bonanza going to 
the ‘higher’ harijans. I mention this 
in the present case because lower 
division clerks are likely to be drawn 
from the lowest levels of harijan hu- 
manity and promotion prospects being 
accelerated by withdrawing, for a 
time, ‘test’ qualifications for this cate- 
gory may perhaps delve deeper. An 
equalitarian break-through in a hie- 
rarchical structure has to use many 
weapons and Rule 13AA perhaps 1s 
one. 


150. The core conclusion I 
seek to emphasize is that every step 
needed to achieve in action actual, 
equal, partnership for the harijans, 
alone amounts to social justice — not 
enshrinement of great rights in Part 
III and good goals in Part IV. Other- 
wise, the solemn undertakings in Arti- 
cles 14 to 16 read with Arts. 46 and 
335 may be reduced to a ‘teasing il- 
lusion or promise of unreality’. 
clear vision of the true intendment 
of these provisions demands a deep 
understanding of the Indian spiritual- 
secular idea that divinity dwells in 
all and that ancient environmental 
pollution and social placement, which 
the State must extirpate, account for 
the current socio-economic backward- 
ness of the blacked-out human areas 
described euphemistically as Schedul- 
ed Castes and Scheduled Tribes. The 
roots of our constitutional ideas — at 
least some of them — can be traced 
to our ancient culture. The noble 
Upanishadic behest of collective ac- 
quisition of cultural strength 


faz åå maag? js involved in and must 
evolve out of ‘equality’, if we are 
true to the subtle substance of our 
finer heritage. 


151. Let me now turn to the 
essential controversy. Is Rule 13AA 
valid as protective discrimination to 
the harijans? The Advocate General 
drew our attention 
the Constitution calculated to over- 
come the iniquitous alienation of hari- 
jans from the three branches of Gov- 
ernment. The Preamble to the Con- 
stitution silhouettes a ‘justice-orient- 


*As Huxley called it in .“*Administra- 
tiye Nihilism” — (Methods & Re- 
- sults, Vol. 4: of Collected Essays). - 


to the Articles of 


A.L EB. 
ed’ community. . The Directive Prin- 
ciples of State Policy, fundamental 
in the governance of the country, en- 
join on the State the promotion 
“with special care the educational and 


economic interests of the weaker sec- 
tions of the people, and, in particular, 
of the Scheduled Castes and’ the 
Scheduled Tribes,......... and protect 
them from social injustice.” 

To neglect this obligation is to play 
truant with Art. 46. Undoubtedly, 
economic interests of a group — as 
also social justice to it — are tied up 
with its place in the services under 
the State. Our history, unlike that of 
some other countries, has found a 
zealous pursuit of government jobs as 
a mark of share in State power and 
economic position. Moreover, the big- 
Best — and expanding, with conside-. 
rable State undertakings, — emplo- 
yer is Government, Central and State, 
so much so appointments in the pub- 
lic services matter increasingly in the 
prosperity of backward segments. 
The Scheduled Castes and Scheduled 
Tribes have earned special mention in 
Art. 46 and other ‘weaker sections’, in 
this context, means not every ‘back- 
ward class’ but ‘those: dismally de~ 
pressed categories comparable econo- 


‘mically and educationally to Schedul- 


ed Castes and Scheduled Tribes. To 
widen the vent is to vitiate the equal 
treatment which belongs to all citi- 
zens, many of whom are below the 
poverty line, Realism reveals that 
politically powerful castes may try 
to break into equality, using the 
masterkey of backwardness but, leav- 
ing aside Art. 16 (4), the ramparts of 
Art. 16 (1) and (2) will resist such ob- 
lique infiltration. 

152. Even so, does Art, 46 at 
all authorise the breach of uniform 
equality of opportunity guaranteed by 
Art. 16 (1)? Can a favoured treat- 
ment to harijans, by way of tempo- 
rary concessions in passing tests, be 
founded on Art, 46 as a basis for ra- 
tional classification? Is such a he- 
nign discrimination a caste-oriented 
legislation contravening Art, 16 (2)? 
Before. I consider these vital questions, 
I may as well glance at some of the 
important pro-harijan provisions in 
the Constitution. 


153. The Constitution itself 
makes a: super-classification between 
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harijans and others, grounded on 
the fundamental disparity in our so- 
ciety and the imperative social ur- 
gency of raising the former’s sunken 
status, Apart from reservation of 
seats in the Legislatures for harijans, 
which is a deliberate departure, tak- 
ing note of their utter backwardness 
(Arts. 330 and 332), a special officer 
to investigate and report to the Pre- 
sident upon the working of special 
constitutional safeguards made to 


protect harijans has to be appointed. 


under Art. 338, Gross inadequacy of 
representation in public services 1S 
obviously one subject for investiga- 
tion and report. More importantly, 
Art. 335, which Shri Garg relied on 
to hammer home his point, reads: 


"335. Claims of Scheduled Castes. 


and Scheduled Tribes to services and 
posts.— The claims of the members 
of the Scheduled Castes and the Sche- 
duled Tribes shall be taken into 
consideration, consistently with the 
maintenance of efficiency of admin- 
istration, in the making of appoint- 
ments to services and posts in connec- 
tion with the affairs of the Union or 
of a State.” 


This provision directs pointedly to 


(a) the claims of — not compassion 
towards — harijans to be given spe- 


cial consideration in the making of 
appointments to public services; and 
(b) lest this extra-attention should 


run riot and ruin administrative effi-. 


ciency, a caution is uttered that main- 
tenance of efficiency in administration 
should not suffer mayhem. 


154. Now we may deduce from 
these and other like Articles, unaid- 
ed by authority, certain clear conclu- 
sions of great relevance to the pre- 
Sent case: (1) The Constitution itself 
demarcates harijans from others. (2) 
This is based on the stark backward- 
ness of this bottom layer of the com- 
munity. (3) The differentiation has 
been made to cover specifically the 
area of appointments to- posts under 
the State. (4) The twin objects, blend- 
ed into one, are the claims of hari- 
jans to be considered in such posts 
and the maintenance of administra- 
tive efficiency, (5) The State has been 
obligated to promote the economic in- 
terests of harijans and like backward 
elasses, Arts. 46 and 335 being a 
testament and Arts. 14 to- 16 being- 
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the tool-kit, if one may put it that 
way. To blink at this panchsheel is 


to be unjust to the Constitution. 

155. Sri Krishnamoorthy Iyer, 
for the contesting respondents, argued 
that harijans may have been grouped 
separately for protective care by the 
Constitution but its expression, in 
the matter of employment under the 
State, has to be subject to the funda- 
mental right of every citizen like his 
client to the enjoyment of equal op- 
portunity and non-discrimination: on 
the score of caste. His proposition is 
that, in the name of harijan welfare, 
dilution of Art. 16 (1) and (2) is im- 
permissible under the scheme of 
Part III which.is paramount and con- 
tains enforceable guaranteed rights. 
Secondly, ‘scheduled castes’ are castes 
all the same and preferment shown 
to them is plainly opposed to Article 
16 (2). Thirdly, even Art. 335 insists 
on administrative tone, so essential to 
good government, and prolonged 
exemption from tests prescribed by 
the impugned rule, from the point of 
view of official efficiency, under- 
mines this pertinent criterion. This 
Court has all along struck down 
measures of ‘reserved’ representation 
for backward classes in educational 
institutions and public services when 
a high proportion has been so ear- 
marked, escalating the risk of making 
the Administration itself backward. 
Finally, the Constitution has set apart 
an exclusive exception to the equal 
opportunity rule in Art. 16 (4), somuch 
so that Arts. 46 and 336 must be 
projected through that provision only 
and cannot spill over into Art. 16 (1) 
and (2). Fundamental rights are fun~ 
damental and cannot be-cut back upon: 
or insidiously eroded by the classifi- 
catory technique. 


156. Both the presentations 
have a flawless look, the controlling 
distinction being between two visions 
of the mood and message of the su- 
preme law we call the Constitution, 
the dynamic and the static, the sociolo- 
gical and the formal. It is unexcep- 
tional to say that any insightful cons- 
truction must opt for the former 
methodology and also seek a good 
fellowship among the various provi- 
sions, conventionally called ‘harmoni- 
ous- construction.’ In an elevating and 
organic instrument, antagonisms can- 
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not exist, If that be the lodestar -to 
help interpret the supreme lex we 
have to discover a note of unison in 
Art. 16 (1), (2) and (4) as well as 
Arts. 46 and 335, the' background’ tune 
being one of profound effort first to 
equalise and then. to.march together 
‘without class-creed distinction, The 
social engineering know-how of our 
‘Constitution, viz., levelling’ up the 
groups buried undér the debris by a 
generous consideration and thereafter 
‘enforcing strict equality among all: — 
this two-tier process operating sym- 
biotically, is the life of the law and 
the key to the ‘equal opportunity’ 
mechanism, Equally emphatic ‘is the 
grave concern shown for a casteless 
and classless society — not in magic 
instant but through a careful striving 
— and for the standards of perform- 
ance of the Administration, noted 
from Curzon’s days for drowsiness. 
157. Efficiency means, in terms 
of good government, not marks in 
examinations only, . but responsible 
and responsive service to the people. 
A chaotic. genius is a grave danger 
in public administration. The inputs 
of efficiency include a sense’ of þe- 
longing and o? accountability. which 
springs in the bosom ‘of the bureau- 
eracy (not pejoratively used) if its com- 
position takes in also the weaker seg- 
ments of ‘We, the people of . India’. 
No other understanding can reconcile 
the claim of the radical“ Present and 
the hangover of the unjust Past. 


158. Now.to the precedential 
guidelines, I am alive to the correct- 
ly reluctant attitude of this Court 
to depart from precedent: lest an un- 
stable and uncertain situation . be 
created. Stare decisis at non quieta 
movere. Khanna J. has rightly em- 
phasized this great need but also quot- 
ed Brandeis and’ Cardozo JJ: (per 
Khanna J. in: era X nee 

rporation: (1975) ‘1 at pages 
oe ona 28 2 (AIR 1974 SC 2009 at 
pages 2042, ' 2043)): 

“Ags observed by Brandeis, ‘stare 
decisis is always a desideratum, even 
in these constitutional cases. But in 
them, it is never a command’. “aad 


x x x x x «x 
“As observed by Cardozo: 
E But I am ready to con- 


cede that the rule of adherence- to 
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precedent, though it ought not to be 
abandoned, ought to be in some de- 
gree relaxed. I think -that when a 
rule, after it has been duly tested by 
experience, has been found to be in- 
consistent with the sense of justice 


or with’ the social welfare, there 
should be less hesitation in frank 
avowal and full abandonment. We 


have had:to do this sometimes in the 
field of constitutional law.’ 

Anyway, here no case is being over- 
ruled because no’ case has said Sche- 
duled ‘Castes and Tribes are a caste 


nor that: advancement of sunken sec- 
tions of society consistently with ad- 
ministrative efficiency cannot be a 
rational object linked with outrage- 
ous backwardness of a class as the 
intelligible differentia within an of- 
ficial cadre, 


159. Keshavananda Bharati, 
AIR 1973 SC 1461 has clinched the 
issue ‘of primacy'as between Part ITI 
and Part IV of the Constitution. The 
unanimous ruling there is that the 
Court ‘must wisely read the collective 
Directive Principles of Part’ IV into 
the individual fundamental rights of 
Part ‘III, neither Part being superior 
to the’ other! Since the days of Do- 
rairajan, 1951 SCR 525 = (ATR 1951 
SC 226) judicial opinion has hesita- 
tingly tilted in favour of Part III but 
in Keshavananda Bharati the supple- 
mentary theory, treating both Parts 
as fundamental, gained supremacy. 
Khanna J. spoke with a profound sense 
of depth (if I may say so with res- 
pect) at p. 1878: l ta 


“The Directive Principles embody 
a commitment which was imposed by 
the Constitution makers on the State 
to bring about economie and ‘social 
regeneration of the teeming millions 
who are ‘steeped in poverty, ignorance 
and social backwardness. They incor- 
porate a pledge to the coming gene- 
rations of what the State would strive 
to usher in.” 


= x x x xX X 


“There should be no’ reluctance 
to abridge or regulate the fundamen- 
tal rights to property if it was felt 
necessary to do so for changing the 
economic structure and attaining the 
objective contained in the Directive 
Principles.” (at p. 1880) 
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Chandrachud ‘J. has (again, I quote 
with’ deference) set the judicial sights 
straight in this passage (at p. 2050): - 


“What is furidamentalinthe gov- 
ernance of the country cannot sure- 
ly be less significant than“ what is 
fundamental in, the life of an indivi-. 
dual. The freedoms of a few. have, to. 
be abridged in. order to ensure the 
freedom of all.’ If ‘State, fails to 
create conditioris in which the Fun- 
damental freedoms’ could beenjoyed by 
all, the freedom of the few will be at 
the mercy ‘of the many and then all 
freedoms ` will vanish. ‘In., order, 
therefore, to preserve their freedom, 
the privileged few -must' part with a 
portion of it.” ae 
The upshot, after Bharati, is that 
Art. 46 has to'be given emphatic 
expression while interpreting Article 
16 (1) and (2). Indeed, Art. 335 is 
more specific and cannot be brushed 
aside or truncated in the operational 
ambit vis a vis Art.: 16 (1) ‘and (2) 
without hubristic aberration. 

160. We may clear the clog of 
Art. 16 (2) as it stems from a confu- 
sion about caste in the terminology 


of Scheduled Castes and Scheduled 
Tribes. This latter expression has 
been defined in Arts. 341 and 342. “A 
bare reading brings out the quintes- 
sential concept that they are no castes 
in the Hindu fold but an amalgam of 
castes, races, groups, tribes, commu- 
nities or parts thereof found on in- 
vestigation to be the lowliest and in 
need of massive ‘State’ aid and noti- 
fied as such by the President, To 
confuse this . backward-most social 
composition with castes is to commit 


a constitutional error, misled ‘by a 
compendious appellation. So that, to 
protect harijans is not to prejudice 
any caste but to promote citizen so- 
lidarity. Art. 16 (2) is out of the 
way and to extend protective discri- 
mination. to this mixed bag of tribes, 
races, groups, ‘communities and non- 
castes outside the four-fold Hindu 
division is not to compromise with 
the acceleration of castelessness en- 
shrined in the sub-article. The dis- 
cerning sense of the Indian Corpus 
Juris has generally regarded Sche- 
duled Castes and ‘Scheduled Tribes, 
not as caste but as a large backward 
group deserving of societal ‘compas- 
sion. ‘The following provisions: of the 
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Income-tax Act, 1961 are illustrative 
of this principle. “ - 5e o tooo, 
. “13. Section "11.not ‘to’ apply in 

certain .cases: (1) (b) Nothing contain- 
ed‘in Section 11 or Section 12 “shall 
operate so-as to exclude from the to- 
tal income of the. previous. year of 
the Paes in receipt thereof. 

a Canon aie ee 

(b) in the case of av“ trust for 
charitable purposes or a ‘+charitable 
institution --' created- or: established 
after the commencement’ of this Act, 
any income thereof'if the “trust or 
institution is ‘created or- -established 
for the benefit of- any particular re- 
ligious community or caste; 
x x x x X X 


Explanation 2— A trust or jns- 
titution created or established for 
the benefit of Scheduled Castes, back- 
ward classes, Scheduled Tribes or 
women and children shall not be 
deemed to be a trust or institution 
created or established for the’ benefit 
of a religious community or ' caste 
within the,meaning of Cl. (b) of sub- 
section (1).” , 

461. The next hurdle in the 
appellant’s path relates to Art. 16 (4)- 
To.my mind, this sub-article serves 
not as an exception but‘as an empha- 
tic statement, one mode of reconcil- 
ing the claims of backward people 
and the opportunity for free compe- 
tition the forward sections are ordi- 
narily entitled to. In the language 
of’ Subba Rao J. (as he then was), in 
Devadasan, (1964) 4 SCR 680, 700 = 
(AIR 1964 SC 179 at p. 190): 


“The expression ‘nothing in this 
article’ is a legislative device to ex- 
press its. intention in a most empha- 
tic way that the power conferred 
thereunder is not limited in any way 
by the main provision but falls out- 
side it. It has not really carved out 
an exception, but has preserved a 
power untrammelled by the other 
provisions: of the Article.” 


True, it may be loosely said that Art 
16 (4) is an exception but, closely 
examined, it is an illustration of 
constitutionally, sanctified, classifica- 
tion, Public services have been a 
fascination for Indians even in Bri- 
tish days, being a symbol of - State 
power and so a special Article has 
been devoted to it. Art. 16 (4) need 
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not be-a- saving clause but put in- due 
to- the -over-anxiety of the draftsman 
to..make matters clear beyond possi- 
bility. of doubt- (See, for. instance, 59 
Ind App. 206) = (AIR 1932 PC 138). 


=- 162.° ‘Reservation’ based on 

classification of backward and forward 
elasses, without detriment to adminis- 
trative standards (as this Court has 
underscored). is but an application of 
the principle of equality within a 
class. and grouping based on a rational 
differentia, the object being advance- 
ment of backward classes consistently 
with efficiency. Arts. 16 (1) and (4) are 
concordant, This Court has viewed 
Art. 16 (4) as an exception to Art. 16(1). 
Does classification based on desparate 
backwardness render Art. 16 (4) re- 
dundant? No. Reservation confers pro 
tanto monopoly, but classification 
grants under Art. 16 (1) ordinarily a 
lesser order of advantage. The former 
is more rigid, the latter more flexible, 
although they may overlap sometimes. 
Art. 16 (4) covers all backward classes, 
but to earn the benefit of grouping 
under Art. 16(1) based on Arts. 46 and 
335 as I have explained, the twin con- 
siderations of terrible backwardness 
of the type harijans endure and main- 
tenance of administrative efficiency 
must be satisfied. 


163. The surviving, but sub- 
stantial, controversy centres round 
the ‘equal opportunity’ rule and its 
transgression, if any, by R. 13AA. The 
learned Advocate General fairly and 
rightly agreed that the impugned 
rule falls outside Art. 16(4). There- 
fore, he sought to salvage the tempo- 
rary exemption from passing tests by 
urging that a constitutionally valid 
classification was all that had been 
done and cited Indian rulings and 
American juridical writings in support 
of his stand. 


164. It is platitudinous con- 
stitutional law that Arts. 14 to 16 
are a common code of guaranteed 
equality, the first laying’ down the 
broad doctrine, the other two apply- 
ing it to sensitive areas historically 
‘important and politically polemical in 
a climate of communalism and job- 
bery. ; 

165. We need not tarry to 
consider whether -Art. 16 applies to 
‘appointments en promotion. It does. 
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hands. 


A.L R: 
Nor need we worry about administra- 
tive calamities if test qualifications 
are not acquired for a time by some 
For. one thing, these tests are 
not so telling on efficiency as ex- 
plained earlier by me. And, after 
all, we are dealing with clerical posts 
in the Registration Department where 
alert quilldriving and a smattering of 


Special knowledge will.make for smo- 
And the . 


other turn-out of duties. 
Government is only postponing, nôt 
foregoing, test qualification. As for 
the bearing of ‘tests’ on basic effici- 
ency, everything depends on the cir- 
cumstances of a case and the post. 


_  I66. The basic question thus 
is one of social dynamics implied in 
Art. 16 (1). Let us go to the funda- 
mentals and ignore the frills. In a 
spacious sense, ‘equal opportunity’ 
for members of a hierarchical society 
makes sense only if a strategy by 
which the underprivileged have ‘en- 
vironmental facilities for developing 
their full human potential. This 
consummation is accomplished only 
when the utterly depressed groups 
can claim a fair share in public life 
and economic activity, including em- 
ployment under the State, or when 
a classless and casteless society blos- 
soms as a result of positive State ac- 
tion. To help the lagging social seg- 
ments, by special care, is a step to- 
wards and not against a larger and 
Stabler equality. I had occasion’ to 
observe in J. & K. State v. T. i 
Khosa, (1974) 1 SCR 771 at p. 791 = 
(AIR 1974 SC 1): 


“In this unequal world the pro- 
position that all men are equal has 
working limitations, since absolute 
equality leads to Procrustean cruelty 
or sanctions indolent inefficiency. 
Necessarily, therefore, an imaginative 
and constructive modus vivendi be- 
tween commonness and excellence 
must be forged to make the equality 
clauses viable. This pragmatism pro- 
duced the judicial gloss of ‘classifica- 
tion’ and ‘diffrentia’, with the by- 
products of equality among equals and 
dissimilar things having to be treat- 
ed differently. The social meaning 
of Arts. 14 to 16 is neither dull uni- 
formity nor specious ‘talentism’, It 
is a process of producing quality out 


“of larger areas of equality extending 


better ‘facilities to the latent capabili- 
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ties of the lowly. It is not a metho- 
dology of substitution of pervasive 
and slovenly mediocrity for activist 
and intelligent — but not snobbish 
and uncommitted — cadres. How- 
ever, if the State uses classification 
casuistically for salvaging status and 
elitism, the point of no return is 
reached for Arts. 14 to 16 and the 
Court’s jurisdiction awakens to dead- 
en such manoeuvres. The soul of 
Art. 16 is the promotion of the com- 
mon man’s eapabilities, over-powerlng 
environmental adversities and open- 
ing up full opportunities to develop in 
official life without succumbing -to 
the sophistic argument of the elite 
that talent is the privilege of the 
few and they must rule, wriggling 
out of the democratic imperative of 
Arts. 14 and 16 by the theory of 
classified equality which at its worst 
degenerates into class domination.” 
This observation was approved later 
by this Court in Mohd. Shujat Ali v. 
Union of India, AIR 1974 SC 1631, 
1653. 

167. Sri Krishnamoorthy Iyer 
pressed before us, backed by a catena 
of cases, that this Court has frown- 
ed upon a classification for promo- 
tion from within a homogeneous 
group except when it is based on 
qualification for higher functional ef- 
ficiency, and to inject a new ground 
for grouping within the class for 
promotion was constitutional anathe- 
ma. I think not, The fact that bet- 
ter educational prescriptions for pro- 
motion posts have been upheld by 
this Court does not rule out other 
reasonable differentia, having a nexus 
with the object. The true test is, 
what is the object of the classifica- 
tion and is it permissible? Further, 
is the differentia sound and substan- 
tial and clearly related to the approv- 
ed object? I agree this is virgin 
ground, but does not, for that rea- 
son alone violate, equality. My con- 
clusion is that the geniys of Articles 
14 to 16 consists not in literal equa- 


lity but in progressive elimination 
of pronounced inequality. Indeed, to 


treat sharply dissimilar persons equal- 
ly is subtle injustice. Equal oppor- 
tunity is a hope, not a menace. 


168. If Art. 14 admits of rea- 
sonable classification, so does Article 
16 (1) and this Court has held so, In 
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‘or less the same. 
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the present case, the economic ad- 
vancement and promotion of ‘ the 
claims of the ‘grossly urder-repre+ 
sented and pathetically: neglected clas+ 
ses, otherwise described as Scheduled 
Castes and Scheduled Tribes, consis- 
tently with the maintenance of admin- 
istrative efficiency, is the object, 
constitutionally sanctioned by Arti- 
cles 46 and 335 and reasonably ac- 
commodated in Art. 16 (1). The dif- 
ferentia, so loudly obtrusive, is the 
dismal social milieu of harijans. Cer- 
tainly this has a rational relation to 
the object set out above. I must re- 
peat the note of caution earlier 
struck, Not all caste backwardness 
is recognised in this formula. To do 
so is subversive of both Arts. 16 (1) 
and (2). The social disparity must 
be so grim and substantial as to 
serve as a foundation for benign dis- 
crimination. If we search for such 
a class, we cannot find any large 
Segment other than the Scheduled 
Castes and Scheduled Tribes. Any 
other caste, securing exemption from 
Art. 16 (1) and (2), by exerting poli- 
tical pressure or other influence, will 
run the high risk of unconstitutional 


discrimination, If the real basis of 
Classification is caste, masked as 
backward class, the Court must 


strike at such communal manipula- 
tion. Secondly, the Constitution re- 
cognizes the claims of only harijans 
(Art. 335) and not of every backward 
class, The profile of Art. 46 is more 
So, we may readi- 
ly hold that casteismi cannot come 
back by the backdoor and, except in 
exceptionally rare cases, no ° class 
other than harijans can jump the 
gauntlet of ‘equal opportunity’ gua- 


rantee. Their only hope is in Article 
16 (4). I agree with my learned bro- 


‘ther Fazl Ali J. in the view that 


the arithmetical limit of 50 per cent 
in any one year set by some earlier 
rulings cannot perhaps be pressed too 
far. Overall representation in a de- 
partment does not depend on recruit- 
ment in a particular year, but the to- 
tal strength of a cadre. I agree with 
his construction of. Art, 16 (4) and 
view about the ‘carry forward’ 
rule. 


169.. The American - jurispru- 


dential response to. the problem of 


a 


538. S. C+ [Prs. -169-171]. State of /Kerala v. Ni M. Thomas: (Iver J}, 


repairing the handicaps of the -colour-: 
eds in publie employment and» educa- 
tion is similar, although -equal pro- 


tection of the laws.to all is assured. 


by the 14th Amendment to the «U.S. 
Constitution. > ’ m 

170. 
ing law, must respond to the bhangi. 
colony and the’ black ghetto intelli- 
gently enough to equalise opportuni” 
ties within the social, political and 
economic orders, by ‘making’ up ` for 
long spells’ of deprivation. Hencé, if 
a court is convinced that’ the pur- 
pose of-a measure using a suspect’ 
classification is: truly benign, that ‘is, 
that the meastire represents an effort 
to use the classification as part of a 
program designed. to achieve an equal 
position in society for all tribes and 
groups and communities, then it may 
be justified in permitting the State 
to choose the means for doing so, so 
long as the means chosen are reason- 
ably related to achieving . that end. 
The distinction would seem to be be- 
tween handicaps imposed accidentally 
by nature’ and those resulting’ from 
societal arrangements such as‘ ‘caste 
structures and group suppression, So- 
ciety being, in'a broad sense, respon- 
sible for these latter conditions, it 
also has the duty to regard them as 
relevant differences among men -and 
to compensate for them whenever 
they operate to prevent equal access 
to basic, minimal advantages enjoyed 
by other citizens, In a sense, the 
theory broadens the traditional con- 
cept of ‘state action’ to require pov- 
ernment attention- to those inequali- 
ties for which it is not, directly res- 
ponsible, but which nevertheless are 
concomitant features of the existence 
of the organized state. I quote from 
Harvard Law Review — 1968-69. Vol. 
82, excerpts from ‘Developments in 
the Law — Equal Protection’: 

“A state might, for example, de- 
cide to give some racial groups an 
exemption from qualification exami- 
nations ‘or establish a racial credit on 


such examinations to that often given 

to veterans” (pp. 1105-06). 
i x x x x x 

(emphasis, mine) 

“Where racial classifications are 

being used ostensibly to remedy de- 

privations arising from past and con- 

tinuing racial discrimination, how- 


s ` 
+ 


Jurisprudence; to be. liy- 
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eversa: court. might think! it proper to: 
judge. the measures::by a less strim- 
gent standard. of -review, possibly 
even the permissive or rationality 
standard normally-used in’ constitu- 
tional. appraisal of . regulatory mea- 
sures” (p. 1107)... oak By oS 
oe << x x > z 

_ “Moreover, even if racial classifi-. 
cations do havesomenegdtive educa= 
tive effects, the classtfications ; may’ 
be so effective’ that they should bein- 
stituted despite this drawback. If the’ 
measures succeed in aiding blacks’ 
to obtain opportunities within the so- 
cial, political and economic orders 
that have formerly been denied’ to 
them, they may be worth the cost of 
emphasizing men’s’ differences, It 
may be’ that the actual participation 
of blacks in positions alongside whi- 
tes, will ultimately prove to have the’ 
most important and long-lasting edu- 
cative effect against discrimination.” 
(p. 1113) 

x x Xx x x 

“Hence, if a court is convinced 
that the purpose of a measure using. 
a racial classification.is truly benign, 
that is. that the ‘measure represents 
an effort to use the classification as 
part of a program designed to achieve 
as equal position in society for all 
races, then it may be justified in per- 
mitting the state to. choose the means 
for doing so, so long as the means 
chosen are, reasonably related to ac- 
hieving that end” (p. 1115). 


171. Illustrative of an allied 
type of State action to eliminate 
gross group inequality for attaining 


general equality is a recent ruling of 
the U. S. Supreme Court. The good 
omen for American ' women iw 
Schlosinger v.: Ballard, (1975) 42 
Law Ed 2d 610, is indicative of high 
judicial hunch in understanding the 
classificatory clue to promotion of 
employment ‘equality. The case re- 
lated to a male challenge of a provi- 
sion entitling women officers in -the 
U. S. ‘Navy to longer years of commis- 
sioned service, The Court remarked,. 
upholding the unequal step to promote 
eventual’ gender equality, that ' 


“in enacting and retaining of Sec- 
tion 6401 Congress may: thus quite 
rationally have believed that women 
line officers ‘had less opportunity 
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for promotion than did: their: male 
counterparts and that:a longer pé- 
riod of tenure for ; women officers 
would therefore be . consistent with 
the goal to provide, women officers 
with feir and equitable career advan- 
cement programs.” | 


The key thought is the broader test 
of constitutional classification and this 
reinforces my line of thinking. 


172. It is a statistically proved 
social reality in India that the de- 
pressed employment position of hari- 
jans is the.master problem in the 
battle against generations of retarda- 
tion, and “reservation” and other so- 
lutions have made no significant im- 
pact on their employment in public 
services. In such an unjust situation, 
to maintain mechanical equality is to 
perpetuate ‘actual inequality. A bat- 
tery of several programmes to fight 
down this fell backwardness must be 
tried out by the State. Relaxation 
of ‘tests’ qualification at the floor le- 
vel of clerical posts (lower or upper 
division) is a part of this multiform 
strategy to establish broader, though 
seemingly ‘differential’ equality. 

173. If the Court has -its list- 
ening. posts on raw Indian earth, its 
assessment of ‘equal opportunity’ can- 
not remain legalistic or individualis- 
tic but should see the age-old inequa- 
lity to mend which is.also the means 
to real equality, a demanding com- 
mand of our Constitution. The poign- 
ant and ominous words of Sterling 
Tucker, in his book ‘For Blacks Only’* 
will awaken the judicial vision to the 
harijan , situation and so I. quote: . 


“If white Americans: had learned 
to see us aS we are, human beings, 
like themselves without (individual 
burdens of hope, or fear, they could 
have understood our rage and our de- 
fiance. They might have. wished to 
accommodate to it, but they could 
have comprehended it. They ‘could 
have understood our need for pride 
and grasped what black power meant 
to us. But as Relph Ellison potently 
expressed, they never really saw us: 
_ I am an invisible man...... I ama 
man of substance, of flesh and bone, 
fiber and liquids, — and ,I might 


*Reprinted by: permission — Eurasia 
Publishing House 
Delhi-53; 
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éven be:said to :possess' a mind.’ I am 
invisible, understand, simply because 
people refuse to see.me.:....When they 
approach me they see only my sur- 
rounding, themselves or figments of 
their imagination—indeed, everything 
and anything except me. 


That invisibility to which I refer 
occurs because of a peculiar disposi- 
tion of the eyes of those with whom 
I come in contact. A matter of the 
construction oftheir inner eyes, those 


eyes with which they look through 
their physical eyes upon reality...You 
wonder whether you aren't simply a 
phantom in other people’s minds...... 
You ache with the need'to convince 
yourself that you do exist in the 
real world, that you’re a part of all 
the sound and anguish, and you 
strike out with your fists, you curse 
and you swear to make them recog- 
nize you. And, alas, it is seldom suc- 
cessful.” i 


174.) I end my opinion of con- 
currence’ with the learned Chief Jus- 
tice with the admonition, induced by 
apprehension and ‘for reasons already 
given, that no caste, however seem- 
ingly backward, or claiming to be 
derelict, can be allowed to breach the 
dykes of equality of opportunity gua- 
ranteed to all citizens,- To them the 
answer is that, save in rare eases of 
‘chill penury repressing their noble 
rage’, equality is equality — nothing 
less and nothing else. The heady 
upper berth occupants from  ‘back- 
ward’ classes do double injury. They 
beguile the broad community into be- 
lieving that backwardness is being 
banished. They rob the need-based 
bulk of the backward: of the ‘office’ 
advantages, the nation by ‘classification 
reserves or proffers. The constitu- 
tional dharma, however, is not an 
unending deification of ‘backwardness’ 
and showering ‘classified’ homage, re- 
gardless of advancement: registered, 
but progressive exorcising of the- so- 
cial evil and gradual withdrawal of 
artificial crutches. Here the Court 
has to be objective, resisting mawkish 
politics. But, by that standard, as 
Statistically shown to us in this case, 
harijan have-nots have ‘miles to go’ 
and so long, the Administration has 
‘promises to keep’. " 


i 
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GUPTA, J. {minority view):— 175. 
I agree with brother Khanna J. that 
this appeal should be dismissed, and 
for the reasons given by him. I 
only wish to add a few words on one 
aspect of the question that arises for 
decision in this case. 


176. The lower division clerks 
working in the Registration Depart- 
ment of the State of Kerala have to 
pass within a fixed time certain de- 
partmental tests to be eligible for 
promotion as upper division clerks. 
For some of these lower division 
clerks who happen to belong to 
Scheduled Castes or Scheduled Tri- 
bes, the time for passing the tests 
has been extended by successive 
orders made by the Government in 
exercise of the power conferred by 
Rule 13AA of the Kerala State and 


Subordinate Services Rul s, 1958, The. 


High Court of Kerala held that Rule 
13AA was violative of Art. 16 (1) and 
(2) of the Constitution and set aside 
the orders made under that Rule, On 
behalf of the appellant, State of 
Kerala, and some of the respondents 
and interveners, validity of R. 13AA 
is sought to be justified on a construc- 
tion of Article 16 (1) which, it is 
claimed, is based on the provisions of 
Articles 46 and 335 of the Constitu- 
tion, It is contended that Art. 16 (1) 
should be read in the light of the 
other two Articles. I am not clear 
as to what exactly that means; nej- 
ther Article 46 and Article 335 men- 
tion Article 16 (1), nor Article 16 (1) 
refers to either of them. AHN the 
three Articles co-exist in the Consti- 
tution which we, the People of India, 
haye given to ourselves, and if it is 
correct to say that one of thern should 
be read in the light of the 
other two, it is equally right 
to suggest that the two of them 
should be read in the light of the 
other. This means that the various 
parts of an organic instrument like 
the Constitution ought to be harmo- 
niously construed, but that is not the 
same thing as suggesting that even 


where the scope and ambit of one 
part is clear, it should be abridged, 


. 


extended or amended to prove its af- 
finity with another part. Each limb 
of the body has its own function, and 
to try to make one of them do the, 
work of another is both unnecessary 


A.I. R. 
and unwise; this might throw the en: 
tire system out of gear. 

«ATM. Article 16 (1) declares a 
right which is one of the Fundamen- 
tal Rights guaranteed in Part III of 
the Constitution, and Art. 13 (1) in- 
validates all laws inconsistent with 
such rights, Article 16 (1) lays 
down: 

“There shall be equality of op- 
portunity for all citizens in matters 
relating to employment or appoint- 
ment to any office under the State.” 

178. Article 46 is in Part IV of 
the Constitution containing the 
‘Directive Principles of State Policy’. 
Art. 46 reads: l 


“The State shall promote with 

special care the educational and eco- 
nomic interests of the weaker sections 
of the people, and, in particular, of 
the Scheduled Castes and the Sche- 
duled Tribes, and shall protect them 
from social injustice and all forms of 
exploitation.” 
Article 37 states that the provisions 
contained in Part IV shall not be en- 
forceable by the courts but the prin-. 
ciples embodied in them are ‘“funda- 
mental inthe governance of the coun- 
try and it shall be the duty of the 
State to apply these principles in 
making laws”, It is difficult to see 
how Article 46 which, so far as rele- 
vant for the present purpose, requi- 
res the State to promote with special 
care the economic interests of the 
weaker sections of the people, espe- 
cially of the Scheduled Castes and 
Scheduled Tribes, can serve as an aid 
to the construction of Art. 16 (1). 


179. Article 335 occurs in Part 
XVI of the Constitution which con- 
tains some ‘Special Provisions Relat- 
ing to Certain Classes’, Art. 335 pro- 
vides: 

“The claims of the members of 
the Scheduled Castes and the Sche- 
duled Tribes shall be taken into con- 
sideration, consistently with the main- 
tenance of efficiency of administra- 
tion, in the making of appointments 
to services and posts in connection 
with the affairs of the Union or of a 
State.” 

This Article does not create any right 
in the members of the Scheduled. 
Castes -and the -Scheduled Tribes 
which they might claim in the matter 
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16 (4) for instance, to find out the 
claims conceded to them, Article 335 
says that such claims shall be consi- 
dered consistently with administrative 
efficiency; this is a provision which 
does not enlarge but qualify such 
claims as they may have as members 
of the Scheduled Castes or Scheduled 
Tribes, Article 335, it seems clear, 
cannot furnish any clue to the under- 
standing of Art. 16 (1). 


180. Article 16 (1) which en- 
sures equality of opportunity for all 
citizens in matters relating to em- 
ployment or appointment has been 
described as an instance or incident 
of the general guarantee of equality 
contained in Article 14 (see State of 
Jammu and Kashmir v. T. N. Khosa, 
(1974) 1 SCR 771 = (AIR 1974 SC 
1)). Article 14 which guarantees equa- 
lity before the law and equal pro- 
tection of the laws, it has been held, 
does not insist on absolute equality 
of treatment to all persons in disre- 
gard of all differences among them 
but provides for equality among 
equals only. This Court observed in 
T. Devadasan v. Union of India, (1964) 
4 SCR 680 = (AIR 1964 SC 179) that 
“while the aim of this Article is to 
ensure that invidious distinction or ar- 
bitrary ‘discrimination shall not be made 
by the State between a citizen and a 
citizen who answer the same description 
and the differences which may obtain 
between them are of no relevance for 
the purpose of applying a particular 
law, reasonable classification is per- 
missible.” Reasonable classification is 
thus permissible, and often necessary 
to achieve this equality. Article 16 (1) 
which is an instance of the application 
of the general rule of equality with 
special reference to opportunity for 
appointments under the State also 
does not require “...... absolute equa- 
lity as such. What is guaranteed is the 
equality of opportunity and nothing 
more, Article 16 (1) or (2) does not 
prohibit the prescription of reason- 
able rules for selection to any em- 
ployment or appointment to any of- 
fice. Any provision as to the quali- 
fications for the employment or the 
appointment to office reasonably fix- 
ed and applicable to all citizens would 
certainly be consistent with the doe- 
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of appointments to services and posts; . 
one has to look elsewhere, . Article. 
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trine of the equality of opportunity; 
but in regard.to employment, like 
other terms and conditions associated. : 
with and incidental to it, the promo-. 
tion to a selection post is also includ- 
ed in the matters relating to employ- 
ment, and even in regard to such a. 
promotion to a selection post all that 
Article 16 (1) guarantees is equality 
of opportunity to all citizens whoen- 
ter service’ — General Manager, 
Southern Rly. v. Rangachari, (1962) 2 
SCR 586 = (AIR 1962 SC 36). Arti- 
cle 16 (1) thus contemplates classifi- 
cation on the basis of eligibility for 
an appointment; those who have the 
qualifications needed for the post form 
one class; it also implies that the 
same class of employees constitute a 
separate unit. In Sham Sunder v. 
Union of India, (1969) 1 SCR 312 = 
(AIR 1969 SC 212) this Court explain- 
ed that “Article 16 (1) means equa- 
lity as between members of the 
same class of employees” and forbids 
between the members of this class 
discrimination and denial of equal op- 
portunity in the matter of promotion. 


181. The lower division clerks 
in the Registration Department of 
the State of Kerala belong to the 
same class as employees. Art. 16 (1) 
ensures to all of them equality of op- 
portunity in the matter of promo- 
tion, Rule 13AA and the orders made 
thereunder giving additional opportu- 
nity in this regard to some out of the 
same class of employees would be ob- 
viously void unless the fact that the 
favoured members of the class be- 
long to Scheduled Castes or Schedul- 
ed Tribes made any difference in the 
position, as contended, It is argued 
that Scheduled Castes and Scheduled 
Tribes constitute a well-recognized 
class of citizens and, as Art. 16 (1) 
permits classification, employees be- 
longing to these castes and tribes may 
be treated as a separate unit for pro- 
motion. It is claimed that Article 46 
and Article 335 encourage such fur- 
ther classification within the same 
class which should therefore be re- 
garded as valid for the purpose of 
Article 16 (1) Two assumptions are 
implicit in this argument: first, that 
Article 16 (1) is subservient to Arti- 
cle 46 and Article 335 and has no 


requirements of its own and, second- 
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ly, that these two ‘Articles justify’ 
the discrimination made by R. 13AA. 
I do not consider either of -thése as- 
sumptions to be correct. I have 
Stated already that neither Article 46 
nor Article 335 is of any assistance 
in interpreting Article 16 (1). Article 
16 (1) in clear terms insists on equa- 
lity of opportunity for. all employees 


of the same class, and this require- 


ment cannot be dispensed with be- 
cause of anything in Article- 46 or 
Article 335 which do not in any way 
qualify the guarantee in Article 16 
(1). The Article of course. permits 
classification, but only such classifica- 
tion as is reasonable, and the test of 
reasonableness, having regard to the 
object of the Article, must be whe- 
ther the proposed classification helps 
in achieving this object, Judging by 
this test, is it possible to’ hold the 
sub-division of lower division clerks 
into two categories, those who belong 
to the Scheduled Castes and Schedul- 
ed Tribes and those who do ‘not, as 
reasonable? I do not think so; such 
classification is not relevant ’ to the 
object of the Article and, therefore, 
not reasonable. ~ | E 


182. Scheduled Castes - and 
Scheduled Tribes are Castes and Tri- 
bes specified by the President under 
Articles 341 and 342 of the Constitu- 
tion to be known as such for the 
purposes of the Constitution. It is 
accepted that generally speaking these 
castes and tribes are backward. in 
educational and economic fields.’ -H 
is claimed that the expression “Sche- 
duled Castes” does not refer to any 
caste of the Hindu Society but con- 
notes -a backward class of citizens.-A 
look at Article 341 however will show 
that the expression means a number 
of existing social castes’ listed’ in a 
schedule; ‘castes do not cease to be 
castes being put in a schedule though 
backwardness has come to ‘be asso- 
ciated with them. Article 46 requires 
the State to promote the economic 
interests of the weaker sections of 
the people and; in` particular, of the 
Scheduled Castes and the Scheduled 
Tribes The special reference to the 
Scheduled Castes and the Scheduled 
Tribes does not suggest that : the 
State should promote the economic m- 
terests of these castes and tribes at 
the expense of other “weaker sections 
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of. the people’. I do not find’ ‘any- 
thing’. reasonable ‘in denying’ to some 
lower: division clerks the same op- 
portunity for promotion ‘as others 
have ‘because they do not belong to 
a particular caste or’ tribe, '-Schedul- 
éd Castes and Scheduled ‘Tribes no 
doubt constitute a well-defined class, 
but a classification valid for one pur-. 
pose may not be so for another; in 
the context of Article 16 (1) the sub- 
class made by Rule 13AA within the 
same class of employees amounts to, 
In my opinion, discrimination only on 
grounds of race and caste which is 
forbidden by Clause (2) of Article 16. 
In the State of Rajasthan v, Pratap 
Singh, (1961) 1'SCR 222 = (AIR 1960 
SC 1208) this Court struck down a 
notification under Section 15 of the 
Police Act issued by the State of 
Rajasthan exempting the Harijan in- 
habitants of certain villages from 
payment of the cost of additional po- 
lice’ force stationed in those villages. 
It was held that the notification dis- 
criminated against the law-abiding 
members of the other communities on 
the basis only of caste. I do not find 
it possible to accept that picking out 
employees belonging to the Schedul- 
ed Castes and Scheduled Tribes from 
the same class of lower division 
clerks to give them additional oppor- 
tunity to be promoted as upper divi- 
sion’ clerks is a measure for the 
promotion of the economic welfare of 
these castes and tribes. Some inci- 
dental financial gain to certain indi- 
viduals, assuming it results in the 
welfare of the castes and tribes to 
which they belong in some remote 
and indirect way, is not in my 
view, what Article 46 contemplates; 
the other view of Article 46 would 
justify as valid the exemption grant- 
ed tothe Harijan villagers of Thakur 
Pratap Singh’s case from payment 
of the cost of ‘additional police force. 
In any case, Article 16 (1), as I have 
sought to explain earlier, does not 
permit such classification as made 
by Rule 13AA. That Rule may have 
been inspired by Article 46 which 
requires the State to take measures 
tg bridge the educational and econo- 
mic gap between the. weaker sec- 
tions of the peopleand other citizens, 
but Article 46 does not qualify the 
provisions of Article 16 (1). Art. 16 (1) 
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speaks of equality:of opportunity, not 
opportunity to achieve equality. For 
reasons I have stated already, Arti- 
cle 335 appears to be even less rele- 
vant .on the question under conside~ 
ration. . 


183. All I have said above re- 
lates to the scope of Art. 16 (1). only, 
because counsel for the appellant has 
built his case on this provision alone. 
Clause (4) of Article 16 permits re- 
servation of appointments on posts in 
favour of backward classes of citizens 
notwithstanding Article 16 (1); TI 
agree with the views expressed by 
Khanna J, on Article 16 (4) which 
comes in for consideration inciden- 
tally in this case, The appalling po- 
verty and backwardness of large sec- 
tions of the people must move the 
State machinery to do everything in 
its power to better their condition 
but doling out unequal favours to 
members of the clerical staff does not 
seem to be a step in that direction: 
tilting at the windmill taking it to 
be a monster serves no useful pur- 
pose, 


184. It may be pertinent in 
this connection to refer to the obser- 
vations of Gajendragadkar J. (as he 
then was) in M. R. Balaji v. State of 
Mysore, 1963 Supp (1) SCR 439 = 
(AIR 1963 SC 649) which though 
made in the context of Art. 15 (4), has 
relevance for this case also: 


“When Art, 15 (4) refers to the 
special provision for the advance- 
ment of certain classes or scheduled 
castes or scheduled tribes, it must not 
be ignored that the provision which 
is authorised to be made is a special 
provision; it is not a provision which 
is exclusive in character, so that in 
looking after the advancement of 
those classes, the State would he 
justified in ignoring altogether the 
advancement of the rest of the so- 
ciety. It is because the interests of 
the society at large would be served 
by promoting the advancement of 
the weaker elements in the society 
that Art. 15 (4) authorises special 
provision to be made, But if a pro- 
vision which is in the nature of an 
exception completely excludes the 
rest of the society, that clearly is 
outside the scope of Art. 15 (4). It 
would be extremely unreasonable to 
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assume that in. enacting Art: 15 (4) 
the Parliament intended to provide 
that where the advancement of the 
Backward Classes or the Scheduled 
Castes and Tribes was concerned, the 
fundamental rights: of the citizens 
constituting the rest of the society 
were to be completely and absolute- 
ly ignored.” . 

More recently, in the State of Jammu 
& Kashmir v. T. N, Khosa, (AIR 1974 
SC 1) (supra) this Court has sounded 
a note of caution: 


ee let us not evolve, through 
imperceptible, extensions, a theory of 
classification which may subvert, 
perhaps submerge, the precious gua- 
rantee of equality. The eminent spi- 
rit of an ideal society is equality and 
so we must not be left to ask in 
wonderment: what after all is the 
operational residue of equality and 
equal opportunity?” 

I believe these words are not just so 
much rhetoric, but meant to be taken 
seriously, 


185. I concur with the order 
proposed by Khanna J. 


FAZL ALI, J. (majority view):— 
186. I agree with the lucid 
judgment proposed by my Lord the 
Chief Justice, but I would like to 
add a few lines of my own highlight- 
ing some of the important aspects 
which arise in this appeal. 

l 187. The facts of this appeal 
lie. within a very narrow compass. 
This appeal by certificate is directed 
against the judgment of the Kerala 
High Court dated April 19, ©1974. 
The judgment has struck down Rule 
13AA of the Kerala State and Subor- 
dinate Services Rules, 1958. The im- 
pugned rule was substituted by Gov- 
ernment Order (P) 21/PD dated 
January 13, 1972. It appears that 
the main dispute between the appel- 
lants and respondent No. 1 centres 
round the promotion of some Lower 
Division Clerks to the grade of Up- 
per Division Clerks. The grievance 
of respondent No. 1 before the High 
Court was that some of the Lower 
Division Clerks who were members 
of scheduled castes or scheduled tri- 
bes were shown a preferential treat- 
ment in that they had been promot- 
ed to the higher grade of Upper 
Division Clerks in spite of the fact 
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that they: had -not cleared the test 
prescribed fọr reaching the said 
grade. The Government of Kerala 
selected the respondent. for -hostile 


discrimination as against these per-. 


sons by granting extension after €x- 
_ tension. to the. members belonging to 
_ the: scheduled castes or tribes so as 
to: enable them to pass the test. The 
series of such extensions culminated 
into the. order creating Rule 13-AA 
which was: wholly discriminatory and 
violative of Art. 16 of the Constitu- 
tion of India. The plea of respon- 
dent No. 1 appears to have found fa- 
vour with the High Court which 
held that Rule 13-AA was discrimi- 
natory and was clearly violative of 
Art. 16 (1) of the Constitution and 
was also beyond the reservation per- 
mitted by Clause (4) of Art. 16. 


188. It may be necessary here 
to mention a few admitted facts. In 
the first place itis not disputed that 
respondent No. 1 himself passed the 
test necessary for promotion to the 
upper grade on November 2, 1971. It 
is, therefore, manifest that whatever 
grievance the respondent No, 1 may 
have against the other clerks, he 
cannot put forward his claim for be- 
ing promoted earlier than November 
9, 1971 i.e. before the time he pass- 
ed the test. In these circumstances 
extensions granted by the Govern- 
ment to the clerks belonging to the 
scheduled castes or tribes from 1958 
to 1972 and thereafter upto 1974 will 
affect the. respondent No. 1 only 
after November 2, 1971 and not be- 
fore that. Secondly it is also not de- 
nied that the Lower Division Clerks 
belonging to the scheduled castes and 
tribes were undoubtedly senior to 
the respondent No. 1 and had been 
promoted on the express condition 
that unless they passed the test pres- 
cribed by the Government they would 
have to be reverted. This was obvi- 
ously done to advance and lift the 
members of the scheduled castes and 
tribes who were backward class of 
citizens so that they may be able to 
compete with the other stronger sec- 
tions of the society. It may also be 
mentioned here that the promotees 
were not completely exempted from 
the test but they were given exten- 
sion of time for passing the test. 
Thus it is obvious. that but.. for ‘the 


passing of the test the respondént No. 1 
could not have any other -claim to 
promotion as Upper Division Clerk. 
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The respondent No. 1 was previous- . 
ly serving as a Lower Division Clerk . 


in the Registration Department at 
Kottayam but is at present serving in 
Chitty Auditor’s Office at Kottayam. 
Lastly it is also admitted that the 
promotees against whom the respon- 


dent No. 1 has a grievance were wn- : 


-a 


doubtedly members of the scheduled - 


castes or tribes and such: Lower 
Division Clerks belonging to the sche- 
duled castes or tribes will hereafter 
be referred as ‘the promotees’ for the 
purpose of brevity. 


189. In the background of 
these admitted facts, we have now 
to see whether Rule 13-AA violates 
Art. 16 (1) of the Constitution in any 
way. The High Court has struck 
down R. 13-AA on three grounds: 


(1) that it is beyond the permis- 
sible limits of Clause (4) of Art. 16; 

(2) that by virtue of the carry- 
forward rule the Government has 
promoted more than 62 per cent of 
the clerks belonging to the scheduled 
castes and tribes. and have thereby 


cay the concept of equality, 
an 


(3) that the rule is discriminatory 
inasmuch as it makes an uncalled 
for. distinction between the members 
of the same service and the classifi- 
cation made by the Government is 
neither reasonable nor rational. 


190. It may be mentioned 
here that the High Court has not 
disputed that the members of the 


scheduled castes and tribes were not - 


adequately represented in the 
vices under the State of Kerala which 
is the positive case of the appellants 
before us. ‘The High Court has trac- 
ed the history of the various orders 
passed by the Government of Kerala 
from 1951 to 1972 granting extensions 


for two years, three years and 
so on, to the promotees — a fact 
which was not at all germane for 


the purpose of this case — because 
the respondent No. 1 who was the 
petitioner before the High Court him- 
self admitted that he had passed the 
test held on November 2, 1971. Thus 
the conduct of the Government in 
granting extensions. prior to Novem- 
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ber 2, 1971 was wholly irrelevant in 
order to decide the question of dis- 
- crimination as canvassed by respon- 
dent No, 1. 


190, Mr. M. M. Abdul. Khader, 
Advocate General of--Kerala appear- 
ing for the appellants submitted two 
points before us, In the first place 
he argued that Rule 13-AA, did not 
provide for reservation as contem- 
plated by Clause (4) of Article 16 
of the Constitution and the High 
Court was, therefore, in error 
in striking down the rule because it 
exceeded the permissible limits of 
clause (4) of Art. 16. Secondly it was 
submitted that the members of the 
scheduled castes and tribes were not 
only members of one caste but for 
historical reasons they are a special 
class by themselves and they have 
been given an exalted status under 
the Constitution itself. There is thus 
nothing in Art, 16 (1) of the Constitu- 
tion to prevent the State from making 
reasonable classification in order to 
boost up the members of the scheduled 
castes’'and tribes by giving concessions 
the ground that it had only implemen- 
the services. The State action in the 
without imperilling the efficiency of 
instant case was, therefore, justified 
by the Advocate General of Kerala on 
ted the directive principles contained 
in Part IV of the Constitution. Mr. 
L. N. Sinha, Solicitor-General appear- 
ing for the Attorney General of India 
and Mr. R. K. Garg appearing for the 
intervener State of U. P. also more or 
less supported the stand taken by Ad- 
vocate General of Kerala. 


191, Mr. T. S, Krishnamoorthy 
Iyer appearing for the respondent No. 
1, however, submitted that classifica- 
tion could only be made under clause 
(4) of Art. 16, In the instant case even 
if the provisions contained in rule 
13-AA be deemed a reservation with- 
in the meaning of clause (4) of Art. 16 
they exceed the permissible limits and 
Gestroy the concept of equality. Se- 
condly it was argued that as the res- 
pondent No. 1 and the promotees 
were members of the same class of 
service they were equally circums- 
tanced and any discrimination made in 


` favour of the promotees was clearly 


hit by Art. 16 (1) of the Constitution. 
It was also faintly suggested by him 
. that there was no reliable evidence 
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to show that the members of the 
scheduled castes and tribes were- not 
adequately represented in the ser- 
vices under the State so.as to justify 
any classification being made in their 
favour. 


192. In order to understand 
the arguments put forward by the 
parties it may be necessary to exa- 
mine the nature and extent of the 
provisions of Art. 16 of the Constitu- 
tion of India. Article 16 may be ex- 
tracted as follows: 


“16. (1) There shall be equality 
of opportunity for all citizens in 
matters relating to employment or 
eee to any office under the 

tate. 


(2) No citizen shall, on grounds 
only of religion, race, caste, sex, des- 
cent, place of birth, residence or any 
of them, be ineligible for, or discri- 
minated against in respect of, any 
employment or office under the 
State. 


(3) Nothing in this article shall 
prevent Parliament from making any 
law prescribing, in regard to a class 
or classes of employment or appoint- 
ment to an office under the Gov- 
ernment of, or any local or other 
authority within, a State or Union 
territory, any requirement as to re- 
sidence within that State or Union 
territory prior to such employment 
or appointment. 

(4) Nothing in this article shall 
prevent the State from making any 
provision for the reservation of ap- 
pointments or posts in favour of any 
backward class of citizens which, in 
the opinion of the State, is not ade- 
quately represented in the services 


“under the State. 


(5) Nothing in this article shall 
affect the operation of any law 
which provides that the incum- 
bent of an office in connection 
with the affairs of any religi- 
ous or denominational institution or 
any member of the governing body 
thereof shall be a person professing a 
particular religion or belonging to a 
particular denomination.” 


193. It is no doubt true that 
Art. 16 (1) provides for equality of 
opportunity for all citizens in the ser- 
vices under the State. It is, however, 
well settled that the doctrine contain- 
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ed in Art. 16 is a hard. and reeling 
reality, a concrete and constructive 
concept and not a rigid rule or an 
empty formula. Itis also equally 
well settled by several authorities of 
this Court that Art. 16 is merely an 
incident of Art. 14, Art. 14 being the 
genus is of universal application 
whereas Art. 16 is the species and 
seeks to obtain equality of opportu- 
nity in the services under the State. 
The theory of reasonable classification 
is implicit and inherent in the con- 
cept of equality for there can hard- 
ly be any country where all the citi- 
zens would be egual in all respects. 
Equality of opportunity would natu- 
rally mean a fair opportunity not 
only to one section or the other but 
to all sections by removing the 
handicaps if a particular section of 
the society suffers from the same. It 
has never been disputed in judicial 
pronouncements by this Court 
as also of the various High Courts 
that Art, 14 permits reasonable classi- 


. fication. But what Art. 14 or Art. 16 
- forbids is hostile discrimination and 


ma 


-all citizens -of our 


not reasonable classification., In 


other words, the idea of classification 


is implicit in the concept of equality 
because equality means equality to all 
and not merely to the advanced and 
educated sections of the society. It 
follows, therefore, that in order to 
provide equality of opportunity to 
country, every 
class of citizens must have a sense of 
equal participation in building up 
an egalitarian society, where there 
is peace and plenty, where there is 
complete economie freedom and there 
is no pestilence or poverty, no discri- 
mination and oppression, where there 
is. equal opportunity to education, to 


“-~work, to earn their livelihood so that 


the goal of social justice is achieved. 
Could we, while conferring benefits 
on the stronger and the more advan- 
ced sections of the society, ignore 
the more backward classes merely 
because they cannot come up to the 
fixed standards? Such a course, m 
my opinion, would lead to denial of 
opportunity to the backward classes 
resulting in complete annihilation of 
the concept of equality contained in 
Arts. 14 and 16. The only manner 
in which the objective of equality 
as contemplated by the founding fa- 
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thers of our Constitution and as en- 
shrined in Articles 14 and 16 can be 
achieved is to boost up the. backward | 
classes by giving them concessions; | 
relaxations, facilities, removing handi- 
caps, and making suitable reservations 
so that the weaker sections of the 
people may compete with the more 
advanced and in due course of time 
all may become equals and backward- 
ness is banished for ever. This can 
happen only when we achieve com- 
plete economic and social freedom. In 
our vast country where we have di- 
verse races and classes of people, 
some of whom are drowned in the 
sea of ignorance and illiteracy, the 
concept of equality assumes very im- 
portant proportions. There area 
number of areas in some States like 
Kashmir, Sikkim, hilly areas of U.P., 
Bihar and the South, where due to 
lack of communications or transport, 
absence of proper educational facili- 
ties or because of old customs and 
conventions -and other environmental 
reasons, the people are both social- 
ly and educationally backward. 
Could we say that the citizens hail- 
ing from these areas should continue’ 
to remain backward merely because 
they fall short of certain artificial 
standards fixed by various institu- 
tions? The answer must be in the 
negative, The directive principles en- 
shrined in our Constitution contain a 
clear mandate to achieve equality and 
social justice. Without going into 
the vexed question as to whether or 
not the directive principles contained ° 
in Part IV override the fundamental 
rights in Part [II there appears to 
be a complete unanimity of judicial 
opinion of this Court that the direc- 
tive principles and the fundamental 
rights should be construed in bar- 
mony with each other and every at- 
tempt should be made by the Court 
to resolve any apparent inconsistency. 
The directive principles: contained in 
Part IV constitute the stairs to climb 
the high edifice of a socialistic State 
and the fundamental rights are the 
means through which one can reach 
the top of the edifice. I am fortified 
in my view by several decisions of 
this Court to which I will refer brief- 


ly. 


194. In Re. The Kerala Edu- 
cation Bill, 1957, 1959 SCR 995 = 


1976 


(AIR 1958 SC 956) this Court observ- 
ed at p. 1022 (of SCR) = (at pp. 966- 
967 of AIR): 


“Nevertheless, in determining the 
scope and ambit of the fundamental 
rights relied on by or on behalf of 
any person or body the court may 
not entirely ignore these directive 
principles of State policy laid down 
in Part IV of the Constitution but 
should adopt the principle of harmo- 
nious construction and should at- 
tempt to give effect to both as much 
as possible.” 


195. In Mohd, Hanif Quareshi 
v. State of Bihar 1959 SCR 629 at p. 
648 = (AIR 1958 SC 731 at p. 739) 
this Court observed as follows: 


“rhe directive principles cannot 
override this categorical restriction 
imposed on the legislative power of 
the State. A harmonious interpretation 
has to be placed upon the Constitution 
and so interpreted it means that the 
State should certainly implement the 
directive principles but it must do so 
in such a way that its lews do not 
take away or abridge the fundamental 


196, in I. C. Golak Nath v. 
State of Punjab, (1967) 2 SCR 762, 789, 
790 = (AIR 1967 SC 1643 at p. 1656) 
it was observed by this Court: 


“At the same time Parts IH and 
IV constituted an integrated scheme 
forming a self-contained code, The 
scheme is made so elastic that all the 
Directive Principles of State Policy 
can reasonably be enforced without 
taking away or abridging the funda- 
mental rights.” 


197. In Chandra Bhavan 
Boarding and Lodging, Bangalore v. 
State of Mysore, (1970) 2 SCR 600 at 
p. 612 = (AIR 1970 SC 2042 at page 
2050), this Court observed: 


“It is a fallacy to think that 
under our Constitution there are only 
rights and no duties. While rights 
conferred under Part III are funda- 
mental, the directives given under 
Part IV are fundamental in the gov- 
ernance of the country. We see no 
conflict on the whole between the 
provisions contained in Part III and 
Part IV. sccecaeteceses The mandate of 
- the Constitution is to build a welfare 
society in which justice social, econo- 
mic and political shall inform all in- 
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stitutions of our national’ life. The 
hopes and aspirations aroused by .the 
Constitution will be belied if the 
minimum needs of the lowest of our 
citizens are not met.” 


198. Finally the matter has 
been extensively considered by the 
Full Court in His Holiness Kesava- 
nanda Bharati Sripadagalvaru v. 
State of Kerala, (1973) 4 SCC 225 = 
(ATR 1973 SC 1461), -where Shelat 
and Grover, JJ., observed: (p. 427) (of 
SCC) = (at p. 1582 of AIR): 


“While most cherished freedoms 
and rights have been guaranteed the 
Government has been laid under a 
solemn duty to give effect to the 
Directive Principles, Both Parts III 
and IV which embody them have -to 
be balanced and harmonised — then . 
alone the dignity of the individual 
ean be achieved.” 

They further observed: (p. 459) (of 
SCC) = (at p. 1607 of AIR) 

“Our Constitution-makers did not 
contemplate any disharmony between - 
the fundamental rights and the direc- 
tive principles. They were meant to 
supplement one another. It can well. 
be said that the directive principles 
prescribed the goal to be attained and 
the fundamental rights laid down the 
means by which that goal was to be 
achieved.” 


Hegde and Mukherjea, JJ., observed: 
(p. 503) (of SCC) = (at p. 1641 of 
ATR) 


“Our founding fathers were satis- 


fied that there is no antithesis þe- 
tween the Fundamental Rights and 
the Directive Principles. One supple- 


ments the other. The Directives lay 
down the end to be achieved and 
Part III prescribes the means through _ 
which the goal is to be reached.” 
Ray, J., as he then was and now C. . 
J., observed: (p. 580) (of SCC) = (at 
p. 1707 of AIR) 


“But the Directive Principles are 
also fundamental. They can be ef- 
fective if they are to prevail over 
fundamental rights of a few in order 
to subserve the common good and 
not to allow economic system to re- 
sult to the common detriment. It is 
the duty of the State to promote 
common good.” 

He further observed: (p. 589) (of SCC) 
= {at p. 1714 of AIR) 
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“Parts III and IV of the Consti- 
tution touch each other and modify. 
. They are not parallel to each other. 
` Different legislation will bring in 
different social Principles. These wi 
not be permissible without social con- 
tent operating in a flexible man- 
ner.” i 
Jaganmohan Reddy, J., observed: (ab 
p. 640) (of SCC) = (at page 1755 of 
AIR 1973 SC) 

‘There can be no doubt that the 
object of the Fundamental Rights is 
to ensure the ideal of political demo- 
cracy and prevent authoritarian rule, 
while the object of the Directive 
Principles of State Policy is to esta- 
blish a welfare State where there is 
economic and social freedom without 
which political democracy has no 
meaning, What is implicit in the 
Constitution is that there is a duty 
on the Courts to interpret the Con- 
stitution and the laws to further the 
Directive Principles which under Art. 
37, are fundamental in the govern- 
ance of the country.” 

Palekar, J-, observed: (at p. 711) (of 
SCC) = (at p. 1815 of AIR) 


‘The Preamble read as a whole, 
therefore, does not contain the impli- 
cation that in any genuine implemen- 
tation of the Directive Principles, a 
fundamental right will not 
any diminution.” 

Mathew, J., observed: (at p. 878) (of 
SCC) = (at p. 1950 of AIR) 


“I ean see no incongruity in 
holding, when Article 37 says in its 
latter part “it shall be the duty of 
the State to apply these principles in 
making laws”, that judicial process 
is ‘State action’ and that the judiciary 
is bound to apply the Directive 
Principles in making its judgment.” 
Beg, J., observed: (at P. 902) (of SCC) 
= (at p, 1970 of AIR) 


“Perhaps, the best way of des- 
eribing the relationship between the 
fundamental rights of individual citi- 
zens, which imposed corresponding 
obligations upon the State and the 
Directive Principles, would _be to 
look upon the Directive Principles as 
laying down the path of the country’s 
progress towards the allied objectives 
and aims stated in the Preamble, with 
fundamental rights as the limits of 
that path,...s.eseessereresreeeseee ? 


suffer 
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Chandrachud, J., observed: (at page 
962) (of SCC) = (at p. 2021 of AIR) 
_ “Our decision of this vexed ques~- 
tion must depend upon the postulate 
of our Constitution which aims at 
bringing about a synthesis between 
‘Fundamental Rights’ and the ‘Direc-~ 
tive Principles of State Policy’, by 
giving to the former a pride of place 
and to the latter a place of perman- 
ence, Together, not individually, 
they form the core of the Constitu- 
tion, Together, not individually, they 
constitute its true conscience.” 


199. In view of the principles 
adumbrated by this Court it is clear 
that the directive principles form the 
fundamental feature and the social 
conscience of the Constitution and the 
Constitution enjoins upon the State to 
implement these directive principles. 
The directives thus provide the po- 
licy, the guidelines and the end of 
socio-economic freedom and Arts. 14 
and 16 are the means to implement 
the policy to achieve the ends sought 
to be promoted by the directive prin- 
ciples. So far as the Courts are con- 
rerned where there is no apparentin- 
consistency between the directive prin- 
ciples contained in Part IV and the 
fundamental rights mentioned in Part 
III, which in fact supplement each 
other, there is no difficulty in 
putting a harmonious construction 
which advances the object of the Cons- 
titution. Once this basic fact is kept 
in mind, the interpretation of Arts. 14 
and 16 and their scope and ambit be- 
come as clear as day. 


200. In the instant case one of 
the main planks of the arguments put 
forward by Mr. M. M. Abdul Khader, 
Advocate-General, Kerala, was that so 
far as the scheduled castes and the 
scheduled tribes were concerned they 
had been given an exalted and privi- 
leged status under the Constitution 
and in the directive principles contain- 
ed in Part IV which contain a man- 
date to the State to consider their 
claims. It is necessary to consider 
this aspect of the matter in a little 
detail, because the main argument of 
Mr. Abdul Khader has been that the 
scheduled castes and tribes did not 
fall at all within the mischief of Cl. (2) 
of Art. 16 which prohibits discrimi- 
nation on the ground of caste ete. 
The scheduled caste is not caste as 
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mentioned in Art, 16 (2). 
clined to agree with the argument 
advanced by the Advocate General 
that the word ‘caste’ appearing after 
‘scheduled’ is really a misnomer and 
has been used only for the -purpose 
of identifying this particular class of 
citizens which has a special history 
of several hundred years behind it. 
The scheduled castes and scheduled 
tribes have been a special class of 
citizens who have been so included 
and described that they have come to 
be identified as the most backward 
classes of citizens that we have in 
our country. Article 366 Clauses (24) 
and (25) of the Constitution read 
thus: 


"366. (24) “Scheduled Castes” 
means such castes, races or tribes or 
parts of or groups within such castes, 
races or tribes as are deemed under 
Article 341 to be Scheduled Castes 
for the purposes of this Constitution; 


(25) “Scheduled Tribes’ means 
such tribes or tribal communities or 
parts of or groups within such tribes 
or tribal communities as are deem 
under Article 342 to be Scheduled 
Tribes for the purposes of this Con- 
stitution;” 

These constitutional provisions, there- 
fore, create a presumption in favour 
of scheduled castes and scheduled tri- 
bes that they are backward classes of 
citizens, It is not disputed that the 
members of the scheduled castes and 
scheduled tribes are specified in the 
notifications issued under Arts. 341 
and 342 of the Constitution and, 
therefore, they must be deemed to be 
scheduled castes and scheduled tribes 
for the purposes of the Constitution. 


201. Article 46 of the Consti- 
tution runs thus: 


I am in- 


“The State shall promote with 
special care the educational and 
economic interests of the weaker 


sections of the people, and, in parti- 
cular, of the Scheduled Castes and 
the Scheduled Tribes, and shall pro- 
tect them from social injustice and 
all forms of exploitation.” 


Properly analysed this article contains 
a mandate on the State to take spe- 
cial care for the educational and 
economic interests of the weaker sec- 
tions of the people and as illustra- 
tions of the persons who constitute 
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the weaker sections the provision ex- 
pressly mentions the scheduled castes 
and the scheduled tribes. 

202. A combined reading of 
Art. 46 and Clauses (24) and (25) of 
Art. 366 clearly shows that the mem- 
bers of the scheduled castes and the 
scheduled tribes must be presumed to 
be backward classes of citizens, par- 
ticularly when the Constitution gives 
the example of the scheduled castes 
and the scheduled tribes as being the 
weaker sections of the society. 

203. Similarly Art, 335 which 
expressly provides that the claims of 
the members of the scheduled castes 
and the scheduled tribes shall be 
taken into consideration runs thus: 

“The claims of the members of 
the Scheduled Castes and the Sche- 
duled Tribes shall be taken into con- 
sideration, consistently with the 
maintenance of efficiency of admin- 
istration, in the making of appoint- 
ments to services and posts in con- 
nection with the affairs of the Union 
or of a State.” 


204. Thus in view of these 
provisions the members of the Sche- 
duled castes and the scheduled tribes 
have been given a special status in 
the Constitution and they constitute 
a class by themselves, That being 
the position it follows that they do 
not fall within the purview of Arti- 
cle 16 (2) of the Constitution which 
prohibits discrimination between the 
members of the same caste. If, 
therefore, the members of the sche- 
duled castes and the scheduled tribes 
are not castes, then it is open to the 
State to make reasonable classifica- 
tion in order to advance or lift these 
classes so that they may be able to 
be properly represented in the ser- 
vices under the State. This can un- 
doubtedly be done under Art. 16 (1) 
of the Constitution. 


205. Before, however, examin- 
ing the nature of classification that 
can be made by the Government 
under Art. 16 (1) of the Constitution 
it may be necessary to state three 
principles which are supported by 
abundant authority: 


206. (1) That Art. 16 is mere- 
ly an incident of Art. 14 and both 
these articles form a part of the 
common system seeking to achieve 
the same end, I am fortified in my 
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view by several decisions of this 
Court. In State of Jammu & Kash- 


mir v. Triloki Nath Khosa, (1974) 1 
SCR 771 at p. 783 = (AIR 1974 SC 
1 at p. 11) this Court observed: (page 
783) (of SCR) = (at p. 11 of ATR) 

“Article 16 of the Constitution 
which ensures to all citizens equality 
of opportunity in matters relating to 
employment is but an instance or in- 
cident of the guarantee of equality 
contained in Article 14, The concept 
of equal opportunity undoubtedly per- 
meates the whole spectrum of an 
individuals employment from ap- 
pointment through promotion and ter- 
mination to the payment of gratuity 
and pension.” 


207. In Mohammad Shujat Ali 
v. Union of India, (1975) 3 SCC 76 at 
p 102 = (AIR 1974 SC 1631 at page 
1652) this Court observed: 


“Article 14 ensures to every per- 
son equality before law and equal 
protection of the laws and Article 16 
lays ‘down that there shall be equa- 
lity of opportunity for all citizens in 
matters relating to employment or 
appointment to any office under the 
State. Article 16 is only an instance 
or incident of the guarantee of equa- 
lity enshrined in Art. 14; it gives ef- 
fect to the doctrine of equality in the 
sphere of public employment, The 
concept of equal opportunity to be 
found in Art.16 permeates the whole 
spectrum of an individual’s employ- 
ment from appointment through pro- 
motion and termination to the pay- 
ment of gratuity and pension and 
gives expression to the ideal of equa- 
lity of opportunity which is one of 
the great socio-economic objectives 
set out in the Preamble of the Con- 
stitution.” 


208. In Govind Dattatray Kel- 

kar v. Chief Controller of Imports & 
Exports, (1967) 2 SCR 29 at page 33 
= (ATR 1967 SC 839 at pp. 841-842), 
this Court observed: 

“Art, 16 of the Constitution is 
only an incident of the application of 
the concept of equality enshrined in 
Art. 14 thereof, It gives effect to 
the doctrine of equality in the mat- 
ter of appointment and promotion. It 
follows that there can be a reason- 
able classification of the employees for 
the purpose of appointment or pro- 
motion.’ 


ata * « ad 
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The same view was expressed by this 
Court in S. G. Jaisinghani v, Union 
of India, (1967) 2 SCR 703 at p. 712 
= (AIR 1967 SC 1427 at p. 1431). 


209.. In The General Manager, 
Southern Rly. v. Rangachari, (1962) 2 
SCR: 586 at p. 597 = (AIR 1962 SC 
36 at p. 41) this Court observed: 


“In this connection it may be re- 


. levant to remember that Art, 16 (1) 


and (2) really give effect to the equa- 
lity before law guaranteed by Article 
14 and to the prohibition of discrimi- 
nation guaranteed by Art. 15 (1). The 
three provisions form part of the 
same constitutional code of guarantees 
and supplement each other. If that 
be so, there would be no difficulty in 
holding that the matters relating to 
employment must include all mat- 
ters in relation to employment both 
prior, and subsequent, to the employ- 
ment which are incidental to the em- 
ployment and form part of the terms 
and conditions of such employment.” 


210. (2) It is also well settled 
that Art. 16 applies to all classes of 
appointment including promotions and 
selection posts, It has been observed 
by this Court in C. A. Rajendran v. 
Union of India, (1968) 1 SCR 721, 728- 
729 = (AIR 1968 SC 507 at p. 511): 


“The first question to be consi- 
dered in this case is whether there is 
a constitutional duty or obligation im- 
posed upon the Union Government to 
make reservations for Scheduled Castes 
and Scheduled Tribes either at the 
initial stage of recruitment and at 
the stage of promotion in the Rail- 
way Board Secretariat Service 
Scheme. 


The relevant law on the subiect 
is well settled. Under Art, 16 of the 
Constitution there shall be equality of 
opportunity for all citizens in matters 
relating to employment or appoint- 
ment to any office under the State 
or to promotion from one office to a 
higher office thereunder. Arts, 14, 15 
& 16 form part of the same constitu- 
tional code of guarantees and supple- 
ment each other. In other words, 
Art. 16 of the Constitution is only an 
incident of the application of the 
concept of equality enshrined in Art. 
14 thereof. It gives effect to the doc- 
trine of equality in the matter of 
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appointment and promotion. It fol- 
lows therefore that there can be a 
reasonable classification of the em- 
ployees for the purpose of appoint- 
ment and promotion.” 

211, (3) That Art. 16 permits 
a valid classification. a 

In State of Jammu and 
Kashmir v, Triloki Nath Khosa, (AIR 
1974 SC 1) (supra) it was observed by 
this Court: 

“Since the constitutional code of 

equality and equal opportunity is a 
charter for equals, equality of op- 
portunity in matters of promotion 
means an equal promotional opportu- 
nity for persons who fall, substantial- 
ly, within the same class, A classifi- 
cation of employees can therefore be 
made for first identifying and then 
distinguishing members of one class 
from those of another.” 
The same view has been expressed 
by this Court in C. A. Rajendran’s 
case, (AIR 1968 SC 507) in S, G. Jai- 
singhani’s case, (AIR 1967 SC 1427); 
Rangachari’s case (AIR 1962 SC 36) 
and Mohammad Shujat Ali’s case 
(AIR 1974 SC 1631) quoted supra. 

213. The concept of equality 
or equal opportunity as contained in 
Art. 16 does not mean that same 
laws must be applicable to all per- 
sons under every circumstance. In- 
deed if this artificial interpretation is 
put on the scope and ambit of 
Art. 16 it will lead to channelisation 
of legislation or polarisation of rules. 
Differences and disparities exist among 
men and things and they cannot be 
treated alike by the application of the 
same laws but the law has to come to 
terms with life and must be able to 
recognise the genuine differences and 
disparities that exist in human nature. 
Legislature has also to enact legisla- 
tion to meet specific ends by making 
a reasonable and rational classifica- 
tion. In Morey v. Doud, (1957) 354 
US 457 at p. 473 it was so aptly ob- 
served: 

“To recognise marked differences 
that exist in fact is living law; to dis- 
regard practical differences and con- 
centrate on some abstract identities is 
lifeless logic.” 

214. Coming now to Art. 16 it 
may be analysed into three separate 
categories so far as the facts of the 
present case are concerned: 
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Category I — Clause (1) of Art. 16 
Category IL ~ Clause (2) of Art. 16 
Category IIE Cause (4) of Art. 16. 
215, Clause (1) of Art 16 


clearly provides for equality of oppor- 
tunity to all citizens in the services 
under the State. It is important to note 
that the Constitution uses the words 
“equality of opportunity for all citi- 
zens.” This inherently implies that the 
not only 
to a particular section of the society 
or a particular class of citizens who 
may be advanced or otherwise more 
affluent but to all classes of citizens. 
This, therefore, can be achieved by 
making a reasonable Classification so 
that every class of citizens is duly re- 
presented in the services which will 
enable equality of opportunity to all 
citizens, The classification, however, 
must be a reasonable one and must 
fulfil the following conditions: 

(i) it must have a rational basis; 

(ji) it must have a close nexus 
ae the object sought to be achiev- 
eq; 

(ili) it should not select any per- 

son for hostile discrimination at the 
cost of others. 
Now let us see whether Rule 13-AA 
can be justifiable under Clause Q) of 
Art. 16. Rule 13-AA of the Rules 
reads thus: 


“Notwithstanding anything con- 
tained in these rules, the Government 
may, by order, exempt for a speci- 
fied period, any member or members, 
belonging to a Scheduled Caste or a 
Scheduled Tribe, and already in ser- 
vice, from passing the tests referred 
to in Rule 13 or Rule 13A of the 
said Rules.” l 


What the rule does jis. merely to 
authorise the Government to exempt 
for a specified period any member 
or members of the scheduled castes 
and scheduled tribes from passing the 
tests referred to in Rule 13 and Rule 
13A, It may be noticed that this 
rule does not at all give a complete 
licence. A Lower Division Clerk who 
is a member of the scheduled caste- 
or scheduled tribe could not be pro- 
moted without passing any test at all 
so as to destroy the concept of equa- 
lity. It merely gives a special con- 
cession or a temporary relaxation to 
backward class of citizens in order 
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to lift them, advance them and en- 
able them to compete with the stron- 
ger sections of the society. Thus 
the basis of the rule is undoubtedly 
both rational and reasonable. 

216. Art. 335 of the Constitu- 
tion contains a mandate to the State 
for considering the claims of 
the members of the scheduled 
castes and the scheduled tribes 
consistently with the maintenance 
of efficiency of administration. 
By giving the special concessions to 
the promotees this mandate is sought 
to be obeyed by the Government. Mr. 
T S. Krishnamoorthy Iyer counsel 
for the respondent No. 1 submitted 
that the mandate given in Article 335 
is violated because by granting 
exemption to the members of the 
scheduled castes and tribes the stan- 
dard: of efficiency of the services 
would be impaired. We are, how- 
ever, unable to agree with this argu- 
ment. Both the respondent No. 1 and 
the promotees were members of the 
same service and had been working 
as Lower Division Clerks for a pretty 
long time, The promotees who were 
members of the scheduled castes and 
tribes are admittedly senior to res- 
pondent No. 1 and have gained more 
experience, Further the rule does 
not grant complete exemption to the 
promotees from passing the test; — it 
only provides for grant of extension 
of time to enable them to clear the 
test. In these circumstances it can- 
not be held that the State’s action in 
incorporating Rule 13-AA in any way 
violates the mandate contain in Arti- 
cle 335. In these circumstances, 
therefore, I am clearly satisfied that 
the concession given in Rule 13AA 
amounts to a reasonable classification 
which can be made under Art. 16 (1) 
of the Constitution and does not 
amount to the selection of the res- 
pondent No. 1 for hostile diserimina- 
tion so as to be violative of Article 
16 (1) of the Constitution of India. 


217. Category II refers to 
Clause (2) of Art, 16 which may be 
reproduced as follows: 


‘No citizen shall, on grounds only 
of religion, race, caste, Sex, descent, 
' place of birth, residence or any of 
them, be ineligible for, or discrimi- 
nated against in respect of, any em- 


‘ployment or office ‘under the State.” 
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In view of my findings and the vari- 
ous provisions of the Constitution re- 
garding the status of the members of 
the scheduled castes and the schedul- 
ed tribes, itis obvious that the 
members of the scheduled castes and 
the scheduled tribes are not a ‘caste’ 
but a special class of backward citi- 
zens whose backwardness cannot be 
doubted. In these circumstances, 
therefore, if the promotees do not be- 
long to a caste as contemplated by 
Art. 16 (2) then they do not fall 
within the mischief of Art. 16 (2) at 
all. Thus the case of the promotees 
squarely falls within the four corners 
of Art. 16 (1) and can be justified as 
based on reasonable classification. 


218. Before leaving categories 
I and II it might be mentioned that 
the Court has to apply strict scrutiny 
to the classification made by the 
Government and to find out that it 
does not destroy or fructify the con- 
cept of equality, In other words, the 
State cannot be permitted to invoke 
favouritism or nepotism under the 
cloak of equality. Having considered 
the matter in all its comprehensive 
aspects I am satisfied that in this par- 
ticular case the classification made by 
the Government by virtue of Rule 
13-AA is fully justified by Article 16 
of the Constitution. 


219. This brings us to the 
consideration of Category-III which is 
Clause (4) of Art. 16. Clause (4) may 
be extracted as under: 


“Nothing in this article shall pre- 
vent the State from making any 
provision for the reservation of ap- 
pointments or posts in favour of any 
backward class of citizens which, in 
the opinion of the State, is not ade- 
quately represented in the services 
under the State.” . 


Clause (4) of Art, 16 of the Constitu- 
tion cannot be read in isolation but 
has to be read as partand parcel of 
Art. 16 (1) and (2). Suppose there 
are a number of backward classes 
who form a sizeable section of the 
population of the country but are not 
properly or adequately represented in 
the services under the State the ques- 
tion that arises is what can be done 
to enable them to join the services 
and have a sense of equal participa- 
tion. One. course is to make a rea- 
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sonable classification under Art. 16 (1) 
in the manner to which I have al- 
ready adverted in great detail. The 
other method to achieve the end may 
be to make suitable reservations for 
the backward classes in such a way 
so that the inadequate representation 
of the backward classes in the ser- 
vices is made adequate. This form of 
classification which is referred to as 
reservation, is, in my opinion, clear- 
ly covered by Art. 16 (4) of the Con- 
stitution which is completely exhaus- 
tive on this point. Thatisto say Cl. (4) 
of Art. 16 is not an exception to Arti- 
cle 14 in the sense that whatever 
classification can be made can be 
done only through Clause (4) of Arti- 
cle 16. Clause (4) of Art. 16, how- 
ever, is an explanation containing an 
exhaustive and exclusive provision 
regarding reservation which is one of 
the forms of classification. Thus 
Clause (4) of Art. 16 deals exclusive- 
ly with reservation and not other 
forms of classification which can be 
made under Art. 16 (1) itself. Since 
Clause (4) is a special provision re- 
garding reservation, it can safely be 
held that it overrides Art. 16 (1) to 
that extent and no reservation can be 
made under Art. 16 (1). It is true 
that there are some authorities of 
this Court that Clause (4) is an ex- 
ception to Art. 16 (1) but with due 
respect I am not in a position to sub- 
scribe to this view for the reasons 
that I shall give hereafter. 


220. In the first place if we 
read Art, 16 (4) as an exception to 
Art. 16 (1) then the inescapable con- 
clusion would be that Article 16 (1) 
does not permit any classification at 
all because an express provision has 
been made for this in Clause (4). 
This is, however, contrary to the 
basic concept of equality contained in 
Art. 14 which implicitly permits 
classification in any form provided 
certain conditions are fulfilled. Fur- 
thermore, if no classification can be 
made under Art. 16 (1) except reser- 
vation contained in Clause (4) then 
the mandate contained in Art. 335 
would be defeated. 


221, I have already observed 
that the fundamental guarantees pro- 
vided by the Constitution have to be 
read in harmony with the directive 
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principles contained in Part IV. 
Again if Art. 16 (4) is deemed to be 
the only mode of classification, then 
it would follow that the Constitution 
permits only one form of classifica- 
tion, namely, reservation and no 
other form so far as the services are 
concerned. This will render the con- 
cept of equality nugatory and defeat 
the very purpose which is sought to 
be achieved by Art. 16 (1). Equality 
of opportunity to all citizens does 
not mean equality to some and in- 
equality to others, As I have already 
pointed out that in our country there 
are a large number of backward clas- - 
ses of citizens who have to be grant- 
ed certain concessions and facilities 
in order to be able to compete with 
others. Does it mean that such citi- 
zens should be denied these facilities 
which may not fall under the term 
‘reservation’? Let us take a few in- 
Stances. A notification provides that 
all candidates for a particular post 
must apply before a specified date. A 
person belonging to a backward class 
of citizens living in a very remote 
area gets information late. The Gov- 
ernment, however, in case of such a 
backward class candidate makes a re- 
laxation and extends the date, Can 
it be said that this has resulted in 
violation of Art. 16 (1) because it does 
not fall within the reservation con- 
templated by Clause (4) of Art. 16? 
It is obvious that the intention of the 
Government is merely to help the 
backward class of citizens to apply 
for the job along with others by con- 
doning the delay for special reasons. 
Another instance may be where the 
State makes a relaxation regarding 
the age in case of backward classes 
of citizens in view of the far-fetched 
and distant area to which that class 
of citizens belongs. Lastly let us 
take the instance of the present case. 
The clerks belonging to the scheduled 
castes and tribes were given a fur- 
ther extension of time to pass the 
test because of their backwardness. 
They were not exempted from pass- 
ing the test. This could only be done 
under Art. 16 (1) and not under 
Clause (4) of Art. 16. 


222. For these reasons, there- 
fore, I respectfully agree with the 
observations of Subba Rao, J., as he 
then was, in T. Devadasan v. Union of 
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India, (1964) 4 SCR 680 = (AIR 1964 
SC 179) where he observed: 

“That is why the makers of the 
Constitution introduced Clause (4) in 
Art. 16. The expression “nothing in 
this article” is a legislative device to 
express its intention in a most em- 
phatic way that the power conferred 
< thereunder is not limited in any way 
by the main provision but falls out- 
side it. It has not really carved out 
an exception, but has preserved a 
power untrammelied by the ether 
provisions of the Article.” 


My view that Art. 16 (4) is nota 
proviso to Art. 16 (1) but that this 
clause covers the whole field of Arti- 
cle 16 is amply supported by the 
decision of this Court in General 
Manager, Southern Rly. v. Ranga- 
chari, (1962) 2 SCR 586 = (AIR 
1962 SC 36) where it was okser- 
ved (p. 599) (of SCR) = (at p. 42 of 
ATR): 


‘Tt is common ground that Art. 16 
' (4) does not cover the entire field co- 
vered by Art. 16 (1) and (2). Soma of 
the matters relating to employment in 
respect of which equality of opportu- 
nity has been guaranteed by Art, 16 
(1) and (2) do not fall within the mis- 
chief of non obstante clause in Art. 
16 (4).” 

223. Now analysing clause (4) 
of Art. 16 it appears that it contains 
express provisions empowering the 
State to make reservations in suitable 
cases provided the following condi- 
tions are satisfied: 

(i) That the class for which re- 
servation is made must be socially and 
educationally backward. 

224. 
far as the members of the schedul- 
ed castes and tribes are concerned, 
in view of the constitutional provi- 
sions referred to above, this fact will 
have to be presumed and it was also 
so held in Rangachari’s case, © (ATR 
1962 SC 36) (supra). 


(ii) That the class for which re- 
servation is made is not adequately 
represented in the services under the 
State. 


225. So far as this is concerned 
it was suggested by Mr. Krishna- 
moorthy Iyer appearing for res- 
pondent No. 1 that there is no mate- 
rial on the record to show that the 
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promotees were not adequately re- 
presented in the Services under the 
State and the Government had not 
issued any notification declaring this 
fact. It, however, appears that this 
point was not canvassed before the 
High Court at all. Nevertheless the 
appellants have produced before us 
sufficient materials to show that the 
members of the scheduled castes and 
the scheduled tribes were not ade- 
quately and properly represented in 
the services under the State and par- 
ticularly in the Registration Depart- 
ment with which we are dealing in 
this appeal. It is clear from Annex- 
ure ‘A’ of the Appeal Paper Book that 
there were as many as 2254 non- 
gazetted employees in the Registra- 
tion Department out of which mem- 
bers of the scheduled castes and tri- 
bes are only 198. It has also been 
stated in the zounter-affidavit before 
the High Court that the members of 
the scheduled castes and tribes form 
about 8 per cent, of the population of 
the State of Kerala, This, therefore, 
clearly shows that the promotees 
were inadequately represented in the 
services under the State and, there- 
fore, they fulfil the second condition 
required by Clause (4) of Art. 16. 

(ili) The reservation should not 
be too excessive so as to destroy the 
very concept of equality. 


226. This means that the re- 
servation should be within the per- 
missible limits and should not be a 
cloak to fill all the posts belonging to 
a particular class of citizens and thus 
violate Art. 16 (1) of the Constitu- 
tion indirectly, At the same time 
Clause (4) of Art. 16 does not fix 
any limit on the power of the Gov- 
ernment to make reservation. Since 
Clause (4) is a part of Art. 16 of the 
Constitution it is manifest that the 
State cannot be allowed to. indulge 
in excessive reservation so as to de- 
feat the policy contained in Art. 16 (1). 
As to what would be a suitable re- 
servation within permissible limits 
will depend upon the facts and cir- 
cumstances of each case and no hard 
and fast rule can be laid down, nor 
ean this matter be reduced toa 
mathematical formula so as to bead- 
hered to in all cases. Decided cases 
of this Court have no doubt laid down 
that the percentage of reservation 
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-should not exceed 50 per cent, As I 
read the authorities, this is, however, 
a rule of caution and does not ex- 
haust all categories. Suppose for in- 
stance a State has a, large number of 
backward classes of citizens which 
constitute 80 per cent of the popula- 
tion and the Government, in order to 
give them proper representation, re- 
serves 80 per cent of the jobs for 
them, can it be said that the per- 
centage of reservation is bad and 
violates the permissible limits of 
Clause (4) of Art. 16? The answer 
must necessarily be in the negative- 
The dominant object of this provision 
is to take steps to make inadequate 
representation adequate. 


227. This brings us to the 
validity of the carry-forward rule 
which also has been touched by the 
High Court. It has been held by the 
High Court that as a result of the 
special rule adopted by the State 34 
out of 51 vacancies have been filled 
up by the members of the scheduled 
castes and tribes, thus fer exceeding 
the 50 per cent limit which has been 
laid down by this Court. It is true 
that in T. Devadasan’s case (AIR 1964 
SC 179) (supra) the majority judg- 
ment of this Court did strike down a 
rule which permitted carry-forward 
of the vacancies. With respect, how- 
ever, I am not able to agree with 
this view because such a rule some- 
times defeats the ends of Article 16 
itself. By the carry-forward rule 
what is meant is that if suppose 
there are 50 vacanies in a year, 25 
of such vacancies are set apart for 
backward classes of citizens and if 
out of these 25 only 10 such candi- 
dates are available, then the remain- 
ing 15 vacancies instead of being kept 
vacant which may result in ineffici- 
ency and stagnation are filled up from 
other classes but the deficiency is 
sought to be made up in the next 
year or in the year next to that. I 
ean see no objection to this course 
being adopted which is fully in con- 
sonance with the spirit of Clause (4) 
of Art. 16. The main idea is to give 
adequate representation to the back- 
ward classes of citizens if they are 
not adequately represented in the ser- 
vices. What difference does it make 
if instead of keeping the reserved va- 
eancies vacant from year to year as 
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a result of which work of the Gov- 
ernment would suffer they are al- 
lowed to be filled up by other can- 
didates and the number of vacancies 
so filled up are kept reserved for the 
next year to accommodate candidates 
from backward classes, This does 
not and cannot destroy the concept 
of equality, nor result in hostile dis- 
crimination to one or the other. There 
can be no doubt that reservation to 
the extent of 50 per cent is permis- 
sible and if the candidates to that 
extent are not available, and those 
vacancies could not be filed up by . 
other candidates then such candidates 
would not get any appointment at 
all. It is only by chance that some 
of the candidates of the backward 
classes not being available that the 
other candidates are appointed, In 
fact if the carry~forward rule is not 
allowed to be adopted it may result 
in inequality to the backward classes 
of citizens who will not be able to 
be absorbed in public employment 
in accordance with the full quota re- 
served for them by the Government. 
Thus if the carry-forward rule is not 
upheld, then backwardness will be 
perpetrated and it would result ulti- 
mately inavacuum. For these rea- 
sons, therefore, I am of the opinion 
that the High Court was in error in 
holding that the State’s action in fill- 
ing 34 vacancies out of 51 by mem- 
bers of the scheduled castes and tri- 
bes was illegal and could not be 
justified. 


(iv) Reservation should not be 
made at the cost of efficiency. 


228. This is a very important 
condition for the application of Cl. (4) 
of Art. 16. No reservation be made 
at the cost of efficiency which is the 
prime consideration. But one should 
not take an artificial view of effici- 
ency. A concession or relaxation in 
favour of a backward class of citi- 
zens particularly when they are 
senior in experience would not 
amount to any impairment of effici- 
ency, It is, however, not necessary 
for me to dilate on this aspect, be- 
cause in my view the relaxation con- 
tained in Rule 13-AA of the rules 
does not fall within Clause (4) of 
Art. 16 but falls squarely within 
Clause (1) of Art. 16 as shown above, 
and, therefore, I am of the opinion 
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that the High Court was in error in 


holding that Rule 13-AA was ultra 
vires and was violative of Art. 16 as 
it thought that this rule came witb» 
a the mischief of Clause (4) of Arti- 
cle 16. 


229. Before closing this judg- 


ment I would like to allay a serious’ 


apprehension that has been express- 
ed by learned counsel for respondent 
No. 1 that if the Court is to give a 
wide and liberal interpretation to 
Art. 14 and Art. 16, the guarantees 
of fundamental right to equality 
might be completely eroded in due 
course of time. I have given my anxi- 
ous consideration to this argument 
and I am clearly of the opinion that 
the apprehension expressed by the 
learned counsel does not appear to be 
well founded. This Court has upheld 
in several cases classifications graver 
and more damaging than the one made 
in the present case without affecting 
the concept of equality. For instance 
in Triloki Nath Khosa’s case (AIR 
1974 SC 1) (supra) this Court upheld 
a classification made by the State 
between the members of the same 


service, recruited from the same 
source and holding the same 
posts on the ground that one 


set of members having possessed a 
higher qualification, namely, a degree 
in engineering, could constitute a 
separate class and could be different- 
ly treated from the other members of 
the same service who were merely 
diploma holders. What had happen- 
ed in that case was that the service 
of Engineers was one integrated ser- 
vice consisting of Assistant Engineers 
who were merely diploma holders 
and those who were degree holders. 
The Government passed an order by 
which the degree holders could be 
promoted to higher grade of service, 
namely, to the posts of Executive 
Engineer or Superintending En- 
gineer, which was however block- 
ed to those Assistant Engineers who 
were merely diploma holders. This 
rule was struck down by the High 
Court of Jammu and Kashmir but 
the Supreme Court on appeal held 
that qualification was a reasonable 
ground of classification and by virtue 
of -the qualification the Assistant En- 
gineers who were degree holders 
could be shown a preferential treat- 


ment, “The position does not appear 
to’ be worse in this case and ona 
parity. of reasoning the Government 
has merely extended the time pres- 
cribed for. departmental tests for 
the promotees by treating them as a 
Special class for two reasons — (1 
that they were senior to and 
more experienced than the respon- 
dent No. 1; and (2) that they belong- 
ed to backward classes being members 
of the scheduled castes and tribes 
and for historical reasons they did 
not have sufficient opportunity to 
develop their genius and intellectual 
capacity as others could do, I there- 
fore, see no reason to hold that this 
classification was in any way unrea~ 
sonable or arbitrary. The conditions 
under which classification has to be 
made, as pointed out by me, are so 
strict and stringent that the appre- 
hension of erosion of the concept of 
equality appears to be illusory. We 
must remember that the Courts are 
meant to interpret and not make the 
law. As Justice Frankfurter ob- 
served: 


“A Judge must not re-write a 
statute, neither to enlarge nor to 
contract it.” 


230. Finally there can be no 
doubt that if the State action in a 
particular case amounts to an arbi- 
trary classification or a hostile discri- 
mination which is violative of Article 
16 of the Constitution the Court is 
there to act as sentinel on the qui 
vive in order to strike down such an 
action. l 


231. For the reasons given 
above, I have come to the conclusion 
that Rule 13-AA of the rules is a 
valid piece of statutory provision 
which is fully justified under Article 
16 (1) of the Constitution of India 
and does not fall within the purview 
of Art. 16 (4). 


232. I would, therefore, allow 
the appeal, set aside the judgment of 
the High Court and direct the status 
quo ante to be restored. In the cir- 
cumstances of this case, I leave the 
parties to bear their respective costs, 


ORDER 


233. The validity of R. 13AA 
of the Kerela State and Subordinate 
Services Rules, 1958 and two orders, 
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Exhibits P-2 and P-6 is upheld. The 
judgment of the High Court is’ set 
aside and the appeal is allowed. Par- 
ties will pay and bear 
costs. 

- Appeal allowed. 
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Shamu Balu Chaugule, Appellant 
v. State of Maharashtra, Respondent- 

Criminal Appeal No. 186 of 1971, 
D/- 13-11-1975. 

(A) Evidence Act (1872), See. 3 
— Murder case — Evidence — Cre- 
dibility of witness — Tests — (Penal 
Code (1860), S. 302) — (Criminal P. 
C. (1898), Section 367). 

In a case of murder by shooting, 
the evidence of all P. Ws except that 
of the eye-witness T, the brother of 
the deceased, was found to be un 
truthful and contrary to their state- 
ments made to the Police, and the 
question was whether T alone could 
be believed, the hostility between 
parties, as a motive to murder or the 
fact that the accused had absconded, 
may be erroneous tests to weigh the 
credibility of witnesses, The real test 
is the medical evidence. If the ver- 
sion of a witness is corroborated by 
the medical evidence there can be no 
ground to discard his sole evidence 
just because he happened to be a 
brother of the deceased. On the 
other hand, if medical evidence con- 
tradicted the version of T it was evl- 
dent that the prosecution case could 
not succeed. 

Where the High Court appraised 
the worth of medical evidence much 
better than the Trial Court, the view 
of the High Court that there was no 
conflict between the medical evidence 
and that of the eye-witness T was 
acceptable. Criminal Appeal No. 901 
of 1968, D/- 12-1-1970 (Bom), Affirm- 
ed. (Paras 6, 14) 

Mr. H. N. Kapoor, Advocate, A. 
C., for Appellant; Mr. H. R. Khanna, 


*(Criminal Appeal No. 901 of 1968, 
D/- 12-1-1970—Bom.) 
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their own. 
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Advocate and Mr, M. N. Shroff, Ad- 
vocate, for Respondent. z 
de- 


„Judgment of the Court was 
livered; by = 
' BEG, J.—: The appellant before 


us was acquitted by the Additional 
Sessions Judge of Kolhapur of the 
charge of murder. The State of 
Maharashtra had, however, succeeded 
in its appeal to the High Court. Con- 
sequently, the appellant was convict- 
ed under Section 302, Indian Penal 
Code and sentenced to life imprison- 
ment, The High Court also convict- 
ed him under Section 25 (1) (a) of 
the Arms Act and sentenced him to 
one year’s rigorous imprisonment, the 
sentences running concurrently. The 
question before us is whether the 
Trial Court’s judgment and order of 
acquittal of the appellant was rea- 
sonably capable of being sustained so 
that, if two views were fairly open, 
the High Court ought not to have 
interfered. 


2. The prosecution case was 
that the appellant had, at about 4 
p.m. on 31-10-1966, committed the 
murder of Dattu Rama Patil in village 
Khochi by shooting him with a gun 
with the intention of killing him. The 
Trial Court had considered the medi- 
cal evidence in the case to be decisive. 
It referred to the post-mortem report 
which said: 

“17. Surface wounds and inju- 
ries:— Their nature, position, dimen- 
sions (measured) and directions to be 
accurately stated— their probable age 
and causes to be noted. 


Surface wounds and injuries on 
the dead body of Shri Dattu Rama 
Paiil. 

(1) Linear lacerated wound 
6” x 3" x brain deep on the right 
side headback and outer part 2” 
above the right ear. 


(2) Oblique  lacerated wound 
2°x1"x1” on the right side arm in- 
ner and middle 1/3rd. 


(3) Lacerated wound 1” x1”x 


-deep from front to back side of the 


right forearm middle. The back side 
injury was 2” x '/2”. 

(4) Lacerated wound 1}’x 1" x1)” 
on the right side mid-axillary line 3” 
from right axilla. 

(5) Lacerated wound Y” xih” 
deep up to intestine on the right side 
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abdomen lower and outer part 5” 
from mid-line abdomen intestine was 
coming out of the wound. 

(6)- Lacerated wound Px}? deep 
up to intestine on the left mid-axil- 
lary line 9” from the left axilla, The 
intestine was coming out of the 
wound. 

(7) Lacerated wound 1”x” on 
the right side back upper 11⁄2” from 
mid-line back, 

(8) Lacerated wound Wie” xP’ 
x2” on right side back outer just 
below right shoulder blade. 

(9) Lacerated wound Px” x 
skin deep on the right side heel upper 
and outer part. 

The above injuries were caused 
by gun shot except injury Nos, 7 
and 9, They were caused by hard 
and blunt substance, The injuries 
were about 22 to 24 hours old”. 


3. This examination took place 
on 1/11/1966 at 3.45 pm. The oecur- 
rence was said to have taken place 
at about 4 p.m. in a tobaceo field ad- 
joining another field belonging tothe 
deceased and his brother Tatoba, PW 2 
in which Jowar erop was standing. As 
soon as two gun shots were fired 
Tatoba got up and rushed into the 
field in which his brother Dattu Rama 
Patil was harrowing and preparing the 
field for a tobacco crop. There he saw 
the appellant, standing with a gun in 
his hand, after having shot at his 
brother, As he tried to advance fur- 
ther, the appellant threatened to kill 
him ifhe came nearer. After firing two 
more gun shots at the deceased from 
a distance of avout 15 ft, the appel- 
lant is said to have run away. A. D. 
Patil PW 3, A. S. Ingale, PW 4, 
Y. R. Naik PW5 were alleged have 
seen the occurrence from their res- 
pective fields nearby. Ingale PW 4, 
A. D. Patil, PW3, Y. R. Naik, PW 5, 
are said to have come to the place of 
occurrence after the appellan? had 
left. But, this does not necessarily 
mean that they could not have seen 
the occurrence from their own fields. 


4. It is also true that A D. 
Patil, PW 3, was declared hostile as 
he stated that he could not see from 
his field what was happening be- 
cause of an intervening road and 
hedges in between his field and those 
in which ‘the deceased was found 
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dead, lying in a pool of blood,’ after 
he had heard four gun shots fired, He 
also stated that there were some wo- 
men working in that field. He was 
cross-examined and confronted with 
his statements before the police giv- 
ing a different version. He denied. 
having made them, It may be that 
this witness was unreliable, But, he 
supported the prosecution case inas- 
much as he stated that he had heard 
four gun shots and that he went and 
saw the deceased’s corpse immediate- 
ly after that. Ingale, 4, was 
also declared hostile because he de- 
nied having even heard the gun shots 
and said that he did not see Tatoba 
near the field. He only said that he 

d seen women raising an alarm and 
running away. This witness appears 
to be quite untruthful inasmuch as 
he could not have failed to hear the 
gun shots fired if he was there at 
all. He too denied having made in- 
consistent previous statements before 
the police. Y. R. Naik, PW 5, who 
was in the company of Chaugule, an 
uncle of the appellant, had also to be 
declared hostile as he stated that he 
could not see anything due to inter- 
vening hedges in his field and the 
field in which Dattu Rama Patil was 
shot dead. But, he also stated that, 
on hearing gun shots, he rushed to 
the field in which lay the corpse of 
Dattu Rama Patil. He was also con- 
fronted by his statements to the con- 
trary before the police. He denied 
having made them. He seemed to be 
trying to protect the appellant with 
whose uncle he was, apparently, on 
friendly terms. 


5. It does appear that these 
witnesses had given contrary state- 
ments to the police, which were prov- 
ed by the Investigating Officer, who 
nad no axe of his own to grind. They 
must have been induced to change 
their versions. But, Tatoba, the bro- 
ther of the deceased, had stood firm. 
The real question in the case was, 
therefore, could Tatoba, PW 2, alone 
be believed? There was some back- 
ground of hostility due to previous 
iitigation over land If motive to 
murder could be there, it could also 
provide a motive to implicate false- 
ty. But, Tatoba had lodged his 
F. I. R. promptly. The fact that the 
appellant was said to be absconding, 
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not having been put to him under 
Section 342, Criminal Procedure Code, 
could not be used against him, More- 
over, it could also be explained by the 
fear which would possess a man who 
knows that heis named in the 
F. I. R. for such an offence 

6. The real test of the credi- 
bility of Tatoba’s version was the 
medical evidence. If his version was 
corroborated by the medical evidence 
there could be no ground to discard 
his sole evidence just because he 
happened to be a brother of the de- 
ceased, On the other hand, if medi- 
cal evidence contradicted the version 
of Tatoba, it was evident that the pro- 
secution case could not succeed. 

q. The Trial Court, in arriv- 
ing at the conclusion that the medi- 
cal evidence contradicts the version 
of Tatoba, seems to have been im- 
pressed by the following points: 

8. Firstly, that the Doctor had 
not described the injuries other than 
‘injuries Nos. 7 and 9 as “gun shot’ 
wounds when making entries about 
the individual injuries. This does 
not appear to us to be material as 
the Doctor, at the end of his report, 
had stated that they were gun shot 
injuries, The Sessions’ Judge guess- 
ed that this conclusion of the Doctor 
was based merely upon the allegation 
conveyed to him that the deceased 
had been fired at. We do not think 
that a Doctor would deliberately fal- 
sify a report merely because he is 
told that the injuries were inflicted 
by gun shots and not because he 
thought that this was really so. The 
cross-examination of the Doctor, 
might have elicited the errors, i 
any, in his views, but the Doctor was 
not even cross-examined on this point. 
So his testimony, recording his con- 


clusion, could not be assumed to be 


incorrect. 


9, Secondly, the Trial Court 
thought that injuries Nos. 7 and 9 
could not be properly explained by 
gun shots, The High Court had ac- 
cepted the explanation that these 
could be caused by falling and move- 
ments of the body before death. We 
think that this is an obvious expla- 
nation which the High Court had cor- 
rectly accepted. | 

10- Thirdly, the Trial Court 
had examined the description of “la- 
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cerated wounds” and quoted from 
“Dr. Modi’s Medical Jurisprudence” 
that: 

“Projectiles discharged from fire- 

arms, and present the characteristics 
of lacerated wounds but their appear- 
ances vary according to fhe nature of 
the projectile, the velocity at which 
it was travelling at the moment of 
impact, the distance of tbe firearm 
from the body at the moment of dis- 
charge and the angle at which it 
struck the part of the body.” 
We find nothing in this description to 
militate with the view that the infu- 
ries, other than Nos. 7 and 9, were 
really gun shot injuries. ‘Fhe High 
Court appears to us to be quite right 
in its conclusions on this question 
too- 

11. Fourthly, the Trial Court 
thought that a gun shot wound gene- 
rally has an aperture of entrance and 
another of exit, He also cited the 
opinion: 

“When the wound of entrance is 

present, but not the wound of exit, it. 
means that a bullet is Iodged in fhe 
body, except in those cases where a 
bullet has been coughed up after en- 
tering the respiratory passages or lost 
in the stool after entering fhe intes- 
tinal tract and also where hard bul- 
let by coming in contact with a bone 
is so deflected as to pass out by the 
same orifice as if entered.” 
The Trial Court thought that it was 
a serious infirmity in evidence that 
the wounds of entry and exif could 
not be made out. It is not always 
possible for doctors ta express a de- 
finite opinion about this- In a ease 
where the shooting practically blows 
the brains out it would be idle fo 
look for them. We agree with the 
High Court that this does not discre- 
dit medical evidence in the case. 

12. Fifthly, the Trial Court 
thought that it was inexplicable why 
no gun shots were detected either in- 
side or outside the body. The High 
Court pointed out that the shooting, 
though not from so close a range as 
to cause charring, was from close 
enough quarters for the shots fo have 
gone through or fallen out and got 
mixed up and lost in the earth in 
the field. The Investigating Of- 
ficer, who could not have rea- 
lised the significance of it, did not 
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apparently, look especially for shots 
in the earth. There was, however, a 
piece of metal found inside the body 
too. We agree with the High Court’s 
view that this was not encugh to 
shake the effect of the medical evi- 
dence. We think that the correctness 
of the doctor’s opinions is stufficient- 
ly established by good enough rea- 
sons to support them. 
13 


Sixthly, the Tria: Court 
thought that injury No, 2 being 
6” x 34/2” x brain deep on the right 


side of the head did not look like a 
wound ‘resulting from gun shots. 
Apart from the fact that the doctor 
was not cross-examined on this as- 
pect, we think that the High Court 
was correct in reaching the conclusion 
that, when numerous gun shots pound 
a portion of the skull with great 
force, a wound of this nature can re- 
sult. 

14. We, therefore, think that 
the High Court was quite ccrrect in 
appraising the worth of the medical 
evidence much better than the Trial 
Court was able to do it. We agree 
with the view of the High Court that 
there was no conflict between the 
medical evidence and the eye-witness 
account given by Tatoba. 

15. Hence, we think that the 
Trial Court, having adopted an er- 
roneous test of the credibility of Ta- 
toba, P.W.2, had reached an obvi- 
ously wrong conclusion. Twc views 
on it were not reasonably op2n. The 
High Court had, therefore, rightly 
accepted the State’s appeal. 

16. The result is that we up- 
hold the conviction of the accused 
and the sentence passed upon him 
and dismiss this appeal. 

Appeal dismissed. 
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Rajasthan, Respondent. 
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Badri v. State of Rajasthan (Goswami J.) 


A.I. R. 


(A) Evidence Act (1872) Sec. 145 
— Criminal P. C. (1898), Section 162 
— Statement made by witness to po- 
lice — Court not allowing cross-exa- 
mination of witness by defence with 
reference to that statement — Lega- 
lity. Criminal Appeal No. 823 of 
1970, D/- 11-11-1971 (Raj), Reversed. 
Where a prosecution witness was 
not allowed to be cross-examined by 
the defence on a material point with 
reference to his earlier statement 
made before the police his evidence 
stands untested by cross-examination 
and cannot be accepted as corrobo- 
rating the evidence of other wit- 
ness, Criminal Appeal No, 823 of 
1970, D/- 11-11-1971 (Raj), Reversed. 
(Para 6) 
(B) Evidence Act (1872), Sec. 134 
— Murder case — Evidence of single 
witness to prove charge — Suffici- 
ency. 


Since under the Evidence Act no 
particular number of witnesses are 
required for the proof of any fact, it 
is a sound and well-established rule 
of law that quality and not quantity 
of evidence matters. In each case 
the court has to consider whether it 
can be reasonably satisfied to act even 
upon the testimony of a single wit- 
ness for the purpose of convicting a 
person, AIR 1957 SC 614; Rel. on. 

(Para 12) 


If a witness, who is the only wit- 
ness against the accused to prove a 
serious charge of murder, can modu- 
late his evidence to suit a particular 
prosecution theory for the deliberate 
purpose of securing a conviction, such 
a witness cannot be considered as a 
reliable person and no conviction can 
be based on his sole testimony. 

(Para 18) 

Cases Referred: Chronological Paras 
AIR 1957 SC 614 = 1957 Cri LJ 1000 
11 

Mr. A, N. Mulia, Sr, Advocate, 
(Mr. R. L. Kohli, Advocate with him), 
for Appellant; M/s. Inder Makrana 
and S. M. Jain, Advocates, for Res- 
pondent; Mr. S. S. Khanduja, Advo- 
cate, for Intervener. 


Judgment of the Court was de- 
livered by l 

GOSWAMI, J.:— This appeal by 
special leave is directed against the 
judgment of the Rajasthan High 


1976 


Court affirming the conviction of the 
accused under S. 302, Indian Penal 
Code. The accused was sentenced to 
imprisonment for life. 


2. The prosecution case is as 
follows:— 


On June 6, 1970, just before 
sunset, Govindram (deceased) and his 
brother, Patram (PW 1) were return- 
ing from the ‘guwar’ (open space) of 
Bass Pema in the village Dabli Bass 
Chena. The lane by which they were 


coming from the ‘guwar’ goes 
straight towards the north and it 
passes on the backside of several 


houses including the house of one 
Rajaram and the house of the accus- 
ed, Badri. These houses are on the 
right side as one proceeds from the 
‘suwar’ towards the north. The house 


’ of one Gangaram is the first house on 


the left side of the lane. After pass- 
ing his house, there is a lane which 
branches off from the main lane from 
the ‘guwar’ and that by-Iane is to- 
wards the west. All these are 
shown in the site plan (Ex. P3). When 
the two brothers reached near the 
house of Gangaram, Govindram ask- 
ed Patram to go ahead to his house 
saying he would reach home after 
taking a pair of shoes from the 
house of one Jagmal Chamar which 
is shown in the plan as the last 
house on the left of the main lane. 
Govindram thus parting company 
with Patram proceeded towards the 
north. on the main lane and Patram 
proceeded by the by-lane towards 
the west leading to their houses. 
Patram had hardly moved a pavanda 
(about 5/2 feet) when he heard the 
voice of accused, Badri. He stopped 
and saw Badri coming out of the 
‘nohra’ (courtyard) of Rajaram. Badri 
was armed with a gun of single barrel. 
Badri abused Govindram and held out 
a threat that he would not let him go 
alive. Badri had by then moved 4 or 
5 pavandas behind the house of Raja- 
ram towards the north. While 
threatening as above, Badri also fired 
at him, Patram ran away to save his 
life. When Patram had gone about 7 
or 8 pavandas, he heard another re- 
port of gun-fire. He went to his house 
and then to the house of his brother, 
PW 3 Gopal, residing in the adjoining 
house.: Patram told Gopal that Badri 
had killed his brother Govindram by 
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to the house of their uncle, PW 6- 
Bhadar, and all three of them went to 
the place of occurrence and found 
Govindram lying dead in a pool of 
blood. They then sent Gopal to the 
Sarpanch of Pakka Saharana to lodge 
report to the police. They did not ap- 
proach Harisingh Sarpanch ofthe vil- 
lage as he was related to the accused. 
Gopal went on foot to Pakka Saha- 
rana, about six miles from his house, 
and took the Sarpanch with him and 
they went in a jeep to the Police 
Station, Hanumangarh. The first in- 
formation report was lodged at the 
Thana at 11.00 P.M. and the name of 
the accused was mentioned therein. 


3. The prosecution produced 
Patram, the solitary eye-witness of 
the incident. Another witness, Lach- 
hiram (PW 5) was also examined to 
prove that he saw the accused armed 
with a gun running towards 10 Chak 
at about sunset five months back. He 
was examined in the court on Novem- 
ber 6, 1970. The trial court accept- 
ed the evidence of Patram. The trial 
court also relied upon the corroborat- 
ing evidence of Lachhiram even 
though his name was not mentioned 
in the first information report. We 
may note, however, that the trial 
court observed that Patram “falsely 
introduced the second gun-fire report” 
and “had definitely wrongly given 
this range of fire” (namely 27'/2 feet). 
The trial court further held as fol- 
lows:-—— 


“The witness (Patram) may not 
be wholly true, but substantially true 
and simply because the witness has 
falsely spoken to (sic) as to one or two 
facts under compelling circumstances, 
it could not be said that he wasonly 
partly true. In my opinion, it would 
be better to label him as substantial- 
ly reliable. In the F.I. R., the inci- 
dent was correctly stated as that of 
one gun-fire. In the morning, when 
the investigation began and when the 
doctor erroneously thought that the 
entry wound was in the chest and the 
injuries Nos. 2, 3 and 5 were also. 
gun-shot injuries, the witness Patram 
was compelled to change his version 
a little, probably under the advice of 


the S. H.O. (the Police Officer). .The 
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witness was compelled and tempted to 
say something which he did not see”. 
x x x x x x 
“If because of such compelling 
circumstances, Patram fried to em- 
bellish his statement for the second 
_ gun-fire report and the range, it can- 
not be said that he was an unreliable 
witness”. 


4. The High Court disagreed 
. with the trial court that Patram 
made a deliberate false statement in 
stating that he heard the report of 
the second gun-fire. The High Court 
also did not agree with the trial court 
that Patram deliberately gave a wrong 
range of firing. The High Court then 
concluded as follows:— 


“Having differed from the Trial 
Court on two points, where (sic} has 
noticed some infirmities in the evi- 
dence of Patram, we are of the opinion 
that the evidence of Patram is reliable 
and acceptable in sustaining the con- 
viction of the accused-appellant. 2 
this, we derive assurance from 
statements of Gopal (PW 3) ae 
Bhadar (PW 6) who categorically state 
that soon after the incident Patram 
approached them and told them that 
in his presence Badri aceused had 
fired at Govindram. The prompt lodg- 
ing of the first imformation report 
naming a single accused and showing 
Patram as an eye-witness also lend 
assurance to the credibility of Pat- 
ram. Then, again in our opinion, the 
evidence of Lachhiram (PW 5) also 
lends corroboration to the prosecution 
case”, 

- 5 We should first deal with 
the question. whether Lachhiraw’s 
evidence can be relied upon for the 
purpose of corroboration of Patram. 
We find that the trial court did not 
allow the defence counsel to cross- 
examine Lachhiram with regard to 
his earlier statement to the police as 
to whether he had mentioned about 
going to the place of occurrence and 
whether Bhadar told him that Badri 
had killed Govindram and further 
whether he had told them to have 
seen Badri flesing away with the 
gun. The only object of the exami- 
nation of Lachhiram was fo prove 
that he saw the accused armed with 
a gun running towards 10 Chak and 
that when ke later heard that 
Govindram had been killed he went 
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to the place of oceurrence and, on 
enquiry as to who committed the 
murder, Bhadar told him that Badri 
murdered Govindram, I; was his 
evidence also that he also disclosed 
then and there that he saw Badri 
running with a gun towards Chak 190. 
Since the above was the evidence ee 
was led in examination-in-chief, 
was perfectly legitimate for the FA 
fence to question him as to whether 
he had told the police that he im- 
formed anybody at the place of eoc- 
currence as fo his having seen Badri 
escaping with the gun. 


6. The trial Court has com- 
mitted a serious error in disallow- 
ing the above questions on the ground 
that these were mere omissions not 
amounting to contradictions. - These 
questions were clearly admissible 
under Section 162, Criminal P. C, 
read with Section 145, Ewidence Act. 
The High Court has failed to notice 
this aspect while accepting the evi- 
dence af Lachhiram. The evidence 
of Lachhiram, therefore, stands un- . 
tested by cross-exammaftion om a very 
material point and it Is not possible 
to accept. this untested evidence as 
corroborating Patram.- 


T. Besides, since Lachhiram 
went to the place of occurrence and 
met Gopal, Patram and Bhadar and 
others: there and related to them. that 
he had seen Badri with a gum run- 
ning towards Chak 10, omission to 
mention his name in fhe first infor- 
mation. report cannot be dismissed as 
inconsequential in this case. 

8. That leaves the solitary wit- 
ness Pafram and itis urged on þe- 
half of the appellant that his testi- 
mony is absolutely unreliable and 


no conviction can be sustained om his 


wncorroborated testimony. 


5. It is pointed out that Pat- 
ram's statement was recorded by the 
Magistrate on June 20, 1970, under 
Section 164, Criminal P. C, durimg 
the course of police investigation It 
is, therefore, urged that it has infro- 
duced a serious infirmity im Ris evi- 
dence. Mr. Mulla, however, conce- 
des that the evidence on that account 
alone cannot be rejected but we 
should treat his evidence with cau- 
tion and look for material SORORE 
tion. 
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19. Tt is true that ordinarily 
the police in the course of investiga- 
tion sends witnesses for having their 
statements recorded by a Magistrate 
under Section 164, Criminal Proredure 
Code, when they feel that there may 
be some uneertainty about the evl- 
dence or such a witness may at some 
distant time prevaricate. There can- 
not be any hard and fast rule of law 
for treating a witness as suspect from 
the mere fact of his statement be- 
ing recorded under Sec. 164, Criminal 
P. C. if the court finds that the evi- 
dence of the witness has been consis- 
tent throughout and there was no 
reason whatsoever for the police to 
have taken the step for his statement 
being recorded under Sec. 164, Crimi- 
nal P. C., the fact of such recording 
would be of no moment in appraising 
the testimony of such a witness. In 
this case Patram is the brother of the 
deceased and we do not fnd 
any reason disclosed by the po- 
lice as to the necessity of his 
statement being recorded under Sec- 
tion 164, Criminal P. C. We, there- 
fore;-do not consider this by itself as 
introducing any infirmity in the evi- 
dence of Patram. 


ii. This Court had to deal 
with the case of a solitary witness in 
Vadivelu Thevar v. State of Madras, 
AIR 1957 SC 614. Oral testimony 
was classified in that case Into three 
categories, namely (1) wholly reliable, 
(2) wholly unreliable and (3) neither 
wholly reliable nor wholly unreliable. 
While there is no difficulty about the 


first two, with regard to the third 
category this Court observed: 
“It is in the third category of 


cases, that the court has to be cir- 
cumspect and has to look for corro- 
boration in material particulars by 
reliable testimony, direct or circum- 
stantial.” 


12. Since under the Evidence 
Act no particular number of witnes- 
ses are required for the proof of any 


fact, it is a sound and well-establish- ~ 


led rule of law that quality and not 
lquantity of evidence matters. In 
eath case the court has to consider 
whether it can ‘be reasonably satisfied 
to act even upon the testimony of a 
[single -witness for the purpose of con- 
victing a person, 
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13. It is not disputed that 
Govindram died of gun shot injury.. 
We are satisfied from the medical 
evidence that there was one gun-fire 
and injury No. 1 is the entry wound 
and injury No. 4 shows four lacerat- 
ed exit wounds. The only question 
was who had fired at Govindram. We 
find Rawat. who was cited as prose- 
cution witness but was examined as 
DW i. came out from his house after 
hearing one gun-fire report and 
found Govindram “erying ‘Hai Hai’ 
in the street” and that soon after, his 
“speech stopped”, It is his evidence 
that Goval and Patram came there 
after some time and Patram asked 
him as to whether he had seen the 
assailant of Govindram, but he repli- 
ed that he “had not seen the mur- 
derer”. It was, therefore, easy for. 
Patram even without seeing the in- 
cident to gather that Govindram was 
shot at. Mere mention of gun-fire in 
the FIR is. therefore, not of great 
significance in this case. The most 
important question is the truth about 
Patram’s seeing the accused Badri 
shooting at Govindram. 


14. It appears in this case 
both the trial court as well as the 
High Court proceeded on the footing 
that the evidence of Patram requir- 
ed corroboration. The High Court, as 
we have pointed out above, found cor- 
roboration from the evidence of 
Lachhiram, This, however, has been 
found by us to be untenable We 
have, therefore, to consider whether 
there is any other corroboration as 
has been pointed out by the High 
Court. The High Court was assured 
from the statements of Gopal and 
Bhadar to whom Patram immediate- 
ly reported “that in his presence 
Badri aceused had fired at Govind- 
ram”. When we read the evidence of 
Gopal and Bhadar we find as fol- 
lows:— 


Gopal stated “my brother Patram 
came to me and told me that our 
brother, Govindram, has been murder- 
ed by Badri by a gun-shot”. Bha- 
dar stated “Patram informed me 
that Badri has killed Govindram with 
his gun”. When we examine the evi- 
dence of Patram we find that as 
soon as Badri fired at Govindram “I 
immediately ran away to save my 
life towards my house”. In these cir- 
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cumstances Patram could not have 
informed Gopal and Bhadar that 
Govindram had already been killed or 
murdered, The natural evidence of 
Patram would have been, therefore, 
that he informed Gopal and Bhadar 
that Badri had fired at Govindram. 
But this was not his statement to 
Bhadar and Gopal as reproduced by 
the High Court. We are not, there- 
fore, prepared to give so much impor- 
tance to the statement of Patram only 
because of the fact that Gopal and 
Bhadar were informed by him that 
Badri had killed or murdered Govind- 
ram, He did not waste a moment to 
see the consequences of the firing 
Even the prompt lodging of the first 
information report and showing Pat- 
ram as an eye-witness therein would 
not be the requisite corroboration 
needed for the purpose of accepting 
the testimony of Patram. Besides, if 
Patram is himself not absolutely relia- 
ble his repeating the name of the ac- 
cused to several persons after the 
occurrence would not add to the qua- 
lity of his evidence. 

15. We have ourselves gone 
through the evidence of Patram and 
are not prepared to hold that he is an 
absolutely reliable witness. The trial 
court, who had the opportunity of 
watching the demeanour of the wit- 
unhesitatingly observed that 
Patram could be influenced by the 
police to change his statement to suit 
the prosecution. Although the High 
Court has disagreed with this observa- 
tion of the trial court, we are not pre- 
pared to dismiss it out of hand. 


16. Besides, Gopal, who was 
reported, immediately after the occur- 
rence, and with whom Patram had 
quite some time to converse with, even 
at the place of occurrence soon after 
cannot be taken as giving a wrong 
statement in his FIR to the police 
when the exact words of Patram were 
recorded therein. It is a very simple 
report and the particular statement of 
Gopal is as follows:— 


“My brother Patram came running 
to me and while weeping began to 
state ‘I and Govindram both were 


coming together. When we 
reached near the back door 
of the house of Badri son of 


Gopal Jat Bhambhoo then Badri fired 
-a shot with his gun at Govindram. As 


ALI. R.. 


soon as the bullet hit Govindram he 
fell down on the ground. I have 
come running.’” 


This statement is now denied by Go- 
pal and he stated before the court 
that this was wrongly recorded by 
the police. Even Patram disowns 
this statement. We are not prepared 
to accept that the statement given by 
Gopal, which is a simple statement, 
could have been wrongly recorded by 
the Police Officer. The first informa- 
tion report would go to show that 
Patram and the deceased were toge- 
ther: and they reached near the back 
door of Badri’s house which is actual- 
ly the place shown in the site plan 
where the dead body. was lying. For 
Patram to be together with the de- 
ceased at the time of firing, as re- 
corded in the FIR, and again his see- 
ing from the by-lane near Ganga- 
ram’s house the accused firing with 
his gun, as deposed to in court, are 
serious discrepancies in the version of 
an only eye-witness in the case and 
they throw grave doubt about his 
presence at the time of shooting. 


17. Gopal has contradicted’ 
himself by disowning his report in 
the FIR. Inasmuch as the earliest 
version given by Patram to Gopal as 
appearing in the FIR is even dis- 
owned by Patram, it is not possible 
to agree with the High Court that the 
FIR would “also lend assurance to 
the credibility of Patram”’. 


18. Further, there was differ- 
ence of opinion between the two 
Medical Officers examined in the case. 
The trial court refused to accept the 
evidence of the first doctor and sum- 
moned as a court witness another 
doctor who disagreed with the previ- 
ous one and gave evidence before 
the court after perusing the postmor- 
tem report. The trial court has not- 
ed that Patram was “compelled to 
change his version a little” because 
of doctor’s opinion after the post- 
mortem examination was held on the 
spot the following morning. If a wit- 
ness, who is the only witness against 
the accused to prove a serious charge 
of murder, can modulate his evi- 
dence to suit a particular prosecution 
theory for the deliberate purpose of 
securing a conviction, such a witness 
cannot be considered as a reliable 
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person and no conviction can be bas- 
ed on his sole testimony. 


19, We are, therefore, un- 
able to uphold. the conviction of the 
accused under Section 302, IPC in 
this case. The appeal is allowed and 
the conviction and sentence of im- 
prisonment for life are set aside. 


Appeal allowed. 


AIR 1976 SUPREME COURT 565 
(From Calcutta: (1970) 1 Com LJ 
213) 

A. ALAGIRISWAMI, P. K. GO- 
SWAMI AND N. L. UNTWALIA 
JJ. 

Hind Overseas Private Ltd., Ap- 
pellant v. Raghunath Prasad Jhun- 
jhunwalla and another, Respondents. 

Civil Appeal No. 1785 of 1970, 
D/- 10-10-1975. 

(A) Companies Act (1956), S. 433 
(£) —- Winding up petition under — 
- Principles applicable in the case of 
. dissolution of partnership — Applica- 
bility in the case of Company — Ex- 
tent — Duty of Company Court — 
(1970) 1 Com LJ 213 (Cal), Reversed. 


When more than one family or 
several friends and relations together 
form a company and there is no 
right as such agreed upon for active 
participation of members who are 
sought to be excluded from manage- 
ment, the principles of dissolution of 
partnership cannot be liberally invok- 
ed. Besides, it is only when share- 
holding is more or less equal and 
there is a case of complete deadlock 
in the company on account of lack of 
probity in the management of the 
company and there is no hope or pos- 
sibility of smooth and efficient con- 
tinuance of the company as a com- 
mercial concern, there may arise a 
case for winding up on the just and 
equitable ground. In a given case the 
principles of dissolution of partner- 
ship may apply squarely if the ap- 
parent structure of the company is 
not the real structure and on pierc- 
ing the veil it is found that in rea- 
lity it is a partnership. (Para 32) 

In a petition under Section 433 
(f) allegations therein are of primary 
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importance, A prima facie case has 
to be made out before the Court 
can take any action in the matter.. 
Even admission of a petition which 
will lead to advertisement of the 
winding up proceedings is likely to 
cause immense injury to the company 
if ultimately the petition has to be 
dismissed. The interest of the peti- 
tioner alone is not of predominant 
consideration. The interests of the 
shareholders of the company as a 
whole apart from those of other in- 
terests have to be kept in mind at 
the time of consideration as to whe- 
ther the petition should be admitted 
on the allegations mentioned in the 
petition. (Para 34) 


The sixth clause of Section 433, 
namely, ‘just and equitable’ is not to 
be read as being ejusdem generis 
with the preceding five clauses. While - 
the five earlier clauses prescribe de- 
finite conditions to be fulfilled for the 
one or the other to be attracted in a 
given case, the just and equitable 
clause leaves the entire matter to the 
wide and wise judicial discretion of 
the court. The only limitations are 
the force and content of the words 
themselves, ‘just and equitable’, In 
view of Sections 397, 398 and 443 (2), 
relief under Section 433 (f) based on 
the just and equitable clause is in 
the nature of a last resort when 
other remedies are not efficacious 
enough to protect the general inte- 
rests of the company. . 

(Paras 33 to 37) 


There must be materials to show 
when ‘just and equitable’ clause is in- 
voked, that it is just and equitable 
not only to the persons applying for 
winding up but also to the company 
and to all its shareholders, The com- 
pany court will have to keep in mind 
the position of the company as a 
whole and the interests of the share- 
holders and see that they do not 
suffer in a fight for power that en- 
sues between two groups. 


(Para 42) 
Although initially in 1956, RPJ 
and VDJ contemplated to start 2 


business of iron and steel in partner- 
ship, the idea was deliberately 
abondoned and a company was start- 
ed with one A.C. D. who was em- 
ployee of V. D-J. Even R.P.J, was 
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an employee of a company in which 
Vv. D. J. was Managing Partner. 
A.C. D. soon resigned and other peo- 
ple came im and in 1965-66 there 
were 19 shareholders, nine headed by 
R. P. J. and ten headed by V. D. J. 
clearly showing two family sroups— 
R. P. J. group had 1875 shares and 
V. D. J. group had 3125 shares. 
V. D. J. stood guarantee for bank 
overdraft to the tune of Rs. 471 lakhs 
-and the stake of V. D. J, in the com- 
pany was about Rs. 63 lakhs as op- 
posed. to the stake of R. P. J. amount- 
ing to Rs. 1.87 lakhs. Thus, R. P. J. 
group’s. interest im the company was 
not for the seme magnitude as that 
of V. D. J. R. P. J. served like an 
employee on monthly salary not on 
his own initiative enjoying an equal 
partner’s freedom and prestige but 
direetly under the supervision and 
control of V. D. J. acknowledging a 
status, definitely of a subordinate 
character. 

Held that the company was not 
in substance a partnership. Merely 
because the shareholding is between 
two family groups, it could not be 
said that the company thereby takes 
the image of partnership. (1970) 1 
Com LJ 213 (Cal), Reversed. 

(Paras 40, 47, 48) 


(B) Interpretation of Statutes — 
Company law — Rule of construction 
— English decision — Value of, 

Although the Indian Companies 
Actis modelled on the English Com- 
panies Act, the Indian law is develop- 
ing onits own lines. Courts will have to 
adjust and adapt, limit or extend, 
the principles. derived from English 
decisions, entitled as they are to 
great respect, suiting the conditions of 
Indian society and the country in 
general, always, however, with one 
primary consideration in view that 
the general interests of the share- 
holders may not be readily sacrificed 
at. the altar of squabbles of directors 
of powerful groups. for power to 
manage the company, AIR 1928 PC 
2, Followed. (Para 31) 


Cases Referred: Chronolegical Paras 


1973 AC 360 16, 18, 19, 20 
21, 25, 30, 39 
AIR 1968 SC 772 = (1968}2 SCR a 


AIR 1965 SC 1535 = (1965) 2 SCR T 


Ltd. v. R. P. Jhunjhunwalla 


A.I. R. 
(1955) 2 SCR 


AIR 1956 SC 213 = 
1066 28, 29 
1937 Ch 392 = (1937) 2 All ER 466 
29 


14, 
AIR 1936 PC 114 = 161 Ind Cas 539 
27 
AIR 1928 PC 2 = 55 Ind App 18 
31 


1924 AC 783 = 93 LJ PC 257 26, 28 


1924 SC 83 = 61 SC LR 71 26 
(1916) 2 Ch 426 = 86 LJ Ch 1 14, 
15, 20, 21, 22, 

23, 25 


, Judgment of the Court was de- 
livered by 


P. K. GOSWAMI, J.:— This ap- 
peal by certificate is against the com- 
mon judgment of the Calcutta High 
Court in respect of respondents ap- 
Plication for Winding up and appel- 
lant’s stay application relating to the 
Hind Overseas Private Limited, a 
private limited company (briefly the 
company). 


2. The question that is raised 
in this appeal relates to the scope of 
Section 433 (f) of the Companies Act, 
1956 (briefly the Act) and in particu- 
lar whether the principles applicable 
in the case of dissolution of partner- 
ship could be invoked in the case of 
the company. 


, 3. The allegations in the wind- 
ing up petition before the High Court 
are as follows:— 


The company was incorporated 
under the Act in August 1956. The 
nominal capital of the company is 
Rs. 5,00,000/- divided into 2,500 
Equity shares of Rs. 100/- each and 
2,500 unclassified shares of Rupees 
100/- each, the entire nominal capital 
has been issued and fully paid up. 


4, The petitioners (respon- 
dents herein), Raghunath Prasad 
Jhunjhunwalla and his son, Phool- 


chand Jhunjhunwalla (hereinafter to 
be described as R. P. J. and P. C. J. 


respectively), and. the members of 
their family hold 1875 shares in 
the company and the remaining 
3125 shares are held by one 


V. D. Jhunjhunwalla and the mem- 
bers of his family. 


5. - In or about the month of 
May, 1956, R. P. J. and V. D. Jhun- 
jhunwalla (briefly V. D. J.) who was 
then carrying on business under the 
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name and style of ‘Chimanram Moti- 
la? with his cousin, one Mahabir 
Prasad Jhunjhunwalla (for brevity 
M. P. J.) agreed to start a new busi- 
ness of iron and steel in co-partner- 
ship and for that purpose an account 
was opened in the name of ‘Raghu- 
nath Prasad Jhunjhunwalla ke Sir 
Khata’ in the books of ‘Chimanram 
Motilal’. It was further agreed be- 
tween the parties that R. P. J. would 
have six annas share and V. D. J. 
along with M. P. J. ten annas share 
in the said proposed partnership 
business. 


6. Before the said proposed 
. business could be started, V. D. J., 
however, changed his mind and some 
time in the month of June 1956, he 
suggested to R. P. J. that a limited 
company be formed, inter alia, to 
carry on the business in iron and 
steel and the shares in the company 
would be held by R. P. J., V. D. J. 
and M. P. J. and the members of 
their respective families in the same 
proportion as mentioned above. V. D. J. 
further agreed to provide for and ar- 
range along with M. P. J. the entire 
finance that may be necessary for 
the purpose of the business of the 
company and R, P. J. and his group 
would generally look after the day to 
day business of the company under 
the general control and supervision 
of V. D. J. It is stated in the peti- 
tion that R. P. J. in view of the re- 
lationship between the parties and 
having trust and confidence in V. D. J. 
agreed to the said suggestions and 
accordingly the company was formed 
on or about August 9, 1956, under the 
provisions of the ‘Act. One Anil 
Chandra Dutta, an employee and no- 
minee of V. D. J. along with R.P.J. 
became the subscribers to the Memo- 
randum of Association of the com- 
pany and also became its first direc- 
tor. After its incorporation, the 
company carried on for some time 
the business of controlled stockists of 
iron and steel and since the end of 
the -year 1958 the company carried 
on the business of the manufacture 
and supply of railway sleepers in 
execution of Government contracts. 


7. On or about August 23, 
1956, V. D. J. and M. P. J. were co- 
opted as directors of the company. 
On or about November 23, 1957, Anil 
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Chandra Dutta resigned from the 
Board of Directors and P, C. J. was 
co-opted as a Director in his place. 
R. P. J. was appointed as Director- 
in-charge of the company on Novem- 
ber 23, 1957 at a monthly remunera- 
tion of Rs. 1000/-. This remuneration 
was subsequently increased to Rupees 
1250/- per month with effect from 
October 1, 1961 and he was also 
granted further allowance of Rupees 
290.00 per month on account of main- 
tenance of guest house. His monthly 


remuneration was apain increased to 


Rs. 2000.00 with effect from Septem- 
ber, 1964. The monthly remunera- 
tion of P. C. J. was initially fixed at 
Rs. 750.00 per month with effect 
from October 1, 1961 and was subse- 
quently increased to Rs. 1500.00 from 


‘September 1, 1964. 


«8. Following a family parti- 
tion between V. D, J. and M. P J. 


about the year 1958, the shares of 
the latter were transferred in the 
name of the wife of V. D. J. M. P. J. 
also resigned from the Board of 
Directors on or about January 34, 
1959. Since that date and until Octo- 
ber 1965, the Board of Directors of 
the company consisted of R. P. J. 
P. C. J. and V. D. J. In or about the 
month of Oct., 1965, V. D. J. got his 
son, Vinode Kumar Jhunjhunwalia, 
appointed as the Technical Director 
of the company. 


5. Since the year 1958 and 
until February 26, 1965, the entire 
business of the company has been 
the manufacture and supply of rail- 
way sleepers in execution of Govern- 
ment contracts. The business of the 


‘company during this period had been 


always managed by R. P, JL, P. C.J. 
under the general supervision 
and guidance of V. D. J. and the 
business policy was always dic- 
tated by V. D J. The Cashier, 
Manager-cum-Engineer, Munim, and 
Cash Peon and other important offi- 
cers and employees were always ap- 
pointed by V. D. J. of his own choice 
and on his terms. R. P. J. has been 
acting as the Director-in-charge 
throughout since his appointment at 
a Board meeting held on November 
23, 1957. V. D. J. asked for and re- 
ceived daily reports of the working 
of the factory and of the business of 
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the company from R. P. J. and gave. 


detailed instructions even relating to 
the daily administration. 
onwards the factory commenced its 
regular production ofrailway sleepers 
and made substantial profits: between 
1960 and 1965 except in the year 1961 
when there was some loss. 


10- It is alleged that after 
trying to take wrongfully and illegal- 
ly full control and management of 
the affairs of the company in order 
to oust R, P, J. group, V. D. J. ulti- 
mately succeeded in getting hold of 
Directors’ Minute Books and the 
Minute Books of the General Meet- 
ings of the company. V. D. J. with 
the help of the members of his 
group, wrongfully and illegally took 
away the keys and the other statu- 
_ tory books and documents of the 
company from the registered office 
and refused R. P. J, group any ac- 
cess to them, R. P. J. was also as- 
saulted by an employee of the com- 
pany at the instance of V. D. J. and 
there were some criminal proceedings 
against R. P. J. and P. C. J. V. D.J 
as a Director called a meeting of the 
Board on May 27, 1966, by Notice 
dated May 24, 1966. R. P. J.s soli- 
citors on May 27, 1966, sent a notice 
to the company and V, D. J. calling 
upon them to desist from holding the 
meeting which was called with a view 
to oust the R. P.. J. group complete- 
ly from the control and management 
of the affairs of the company. V.D. J. 
group did not pay any heed to the 
Solicitors’ letter and passed various 
resolutions in the Board’s meeting 
held on May 27, 1966, whereby the 
previous resolutions of the Board 
were countermanded and cancelled 
and R. P. J. was deprived of his all 
lawful authority and powers as a 
Director including the right to ope- 
rate the banking account of the com- 
pany, R. P. J. was purported to be 
removed from the office of the Direc- 
tor-in-charge of the company. V.D. J. 
group caused an advertisement to be 
published in the Vishwamitra on or 
about May 20, 1966, intimating the 
cancellation of powers in favour of 
R. P. J. V. D. J. taking advantage of 
the majority holding of shares by 
himself and the members of his group, 
caused to be issued through certain 
shareholders belonging to his group a 


From 1959 


requisition dated May 28, 1966, for 
calling an. ` Extraordinary : General 
meeting with a view to remove R.P. J. 
and P. C. J. as directors of the com-’ 
pany and to appoint other persons 
belonging to their. group in their. places 
instead. The explanatory statement to 
that Notice alleged that there was a 
ne of about Rs. 8 lakhs in the year 


11. It is further alleged that 
V. D., J. with the help of goondas and 
armed guard took possession of the 
company’s factory and ousted R. P. J. 
and P. C. J. therefrom, It is also alleg- 
ed that the liabilities of the company 
would exceed its assets and the same. 
was not commercially solvent. That 
Serious disputes and differences had 
arisen among the shareholders of the 
company and there was a complete 
deadlock in the management of its 
affairs, There was also complete loss 
of confidence of one group in the 
other. Lastly it is averred that the 
company was in substance a partner- 
ship and it could not carry on its busi- 
ness any more and the circumstances 
would justify the dissolution of the 
company had it been a partnership. 


12. The above are the allega- 
tions in the winding up petition which 
came up for admission before the 
learned Company Judge. There was a 
counter-affidavit filed by V. D. J. in 
opposing the prayers, We may only 
note paragraph 14 of his counter-af- 
fidavit: 


“The respondent, Raghunath Pra- 
sad Jhunjhunwalla was an employee 
of the firm of Messrs. Kamlapati Mo- 
tilal of Kanpur of which I am the 
Managing Partner. Having gained 
confidence as such employee the said 
Raghunath Prasad Jhunjhunwalla 
was taken in as a Director of the 
Company and entrusted with the 
powers of management of the Com- 
pany, The respondents had no money 
to subscribe for the shares of: the 
Company and moneys were procured 
by me to enable them to subscribe 
for the shares of the Company. The 
applicants on their own admission 
were in charge of the management 
of the affairs of the Company. While 
in such management they have mis- 
managed the affairs of the Company 
and misappropriated the. funds and 
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assets of the company as would ap- 
pear from the statements made in 
my affidavit affirmed on June 16, 
1966..... PENTA 4 


13. The only point which ap- 
pears to have been canvassed before the 
learned Company Judge and later þe- 
fore the appellate court was that the 
company was formed as a result of 
mutual trust and confidence and the 
company was in substance a part- 
nership and, therefore, the principles 
of partnership would be attracted. 
The same arguments are pressed into 
service by the respondents before us. 
If it were a partnership, says Mr. 
Sen on behalf of the respondents, on 
the facts and circumstances disclos- 
ed in the petition, dissolution would 
have been ordered by the court 
under Section 44 (g) of the Partner- 
ship Act. A case for winding up has 
been, therefore, prima facie, made 
out by the respondents on these al- 
legations, It is submitted that the 
learned Company Judge committed 
an error of law in dismissing the 
winding up petition without admit- 
ting it and in allowing the stay peti- 
tion of the company (appellant here- 
in) and that the Division Bench in 
the Letters Patent Appeal.was right 
in setting aside the order of the 
Company Judge. 


14. According to the learned 
Company Judge the principle of dis- 
solution of partnership applies to 
companies either on the pround of 
complete deadlock or on the ground 
of domestic or family companies. A 
complete deadlock, according to the 
learned Judge, is where the Board 
has two real members or the ratio 
of shareholding is equal. In the 
domestic or family companies, says 
the learned Judge, courts have appli- 
ed the dissolution of partnership 
principle where shareholdings are 
more or less equal and there is oust- 
ing not only from management but 
from benefits as shareholders, Lack 
of probity has to result in prejudice 
to-company’s business, affecting rights 
of complaining parties as shareholders 
and not as directors. The learned 
Judge relied on an English case (In 
re Cuthbert Cooper & Sons Ltd., 1937 
Ch 392) which illustrates that if a 
deadlock can be resolved by the arti- 
cles there is no deadlock to bring in 
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winding-up and if there are alterna- 
tive remedies the company should 
not be wound up. The learned Judge 
was also unable to hold that the sub- 
Stratum of the company was gone. 
The learned Judge concluded as fol- 
ows:— 


“As I have indicated these char- 
ges and counter-charges raise disput- 
ed questions of fact between two 
contesting parties for power, The 
petitioners desire that they should be 
m power and the respondents would 
go on financing. This was said to be 
the heart of the matter by counsel 
for the respondents, This comment 
Is not without foundation. I am un- 
able to hold that there is any mis- 
Management or misapplication either 
as regards shareholders or as regards 
directors. Directors’ disputes are not 
grounds for winding-up on the facts 
and circumstances of the present 
case. 


According to the learned Judge the 
case of In re Yenidje Tobacco Co. 
Ltd., (1916) 2 Ch 426 and the cases 
following it have established that in 
applying the principles of dissolution 


‘of partnership to companies the fol- 


lowing factors were important: - 

(1) Equal share-holding. ; 
(2) Complete deadlock in the ad- 

ministration of the company. | 
(3) Lack of probity and mis- 

Management in the conduct of -affairs 

of the company. 

The learned -Company Judge held 


that the principle in Yenidje’s case _ 
(supra) was not attracted in this 
case. 

15. On the other hand, ac- 
cording to the appellate court the 


principles in Yenidje’s case ((1916) 2 
Ch 426) were to the effect that— 
“If a private company could be 
fairly called a partnership in the 
guise of a private company then the 
things which might be a ground for 
dissolution of a partnership will ap- 
ply also in the case of a private com- 


pany” and that “in this connection 
deadlock is not material’. 
The appellate court then described 


the circumstances which according to 
Lindley justify the dissolution of the 
partnership: 

(1) if the partnership agreement 
is wilfully or persistently violated: 


— 
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(2) if one partner so behaves in 
matters relating to the partnership 
business that the other partners find 
it impossible to carry on business in 
partnership with him; 

(3) if some partners are in effect 
excluded from the concern; 

(4) if the misconduct of one or 
more partners is such that the mutual 
confidence which must subsist ina 
partnership is destroyed; 

(5) if there is a state of animo- 
sity which precludes all reasonable 
hope of reconciliation and friendly 
co-operation. 

(6) if it is impossible for the part- 
ners to place that confidence in each 
other which each has a right to ex- 
pect, provided that the impossibility 
has not been caused by the persons 
seeking to take advantage of it. 


Having noted the above, the appellate 
court held that conditions (2), (3) & 
(4) were unquestionably fulfilled in 
this case and, therefore, allowed the 
application and rejected the stay ap- 
plication. 

16. Before we proceed fur- 
ther we may refer to a recent deci- 
sion of the House of Lords in Ebra- 
himi and Westbourne Galleries Ltd. 
(briefly Ebrahimi’s case) 1973 AC 360 
wherein after reviewing all the ear- 
lier cases it was held as follows:— 


“The foundation of it all lies in 
the words ‘just and equitable’ and, 
if there is any respect in which some 
of the cases may be open to criti- 
cism, it is that the courts may some- 
times have been too timorous in giv- 
ing them full force. The words are 
a recognition of the fact that a limit- 
ed company is more than a mere le- 
gal entity, with a personality in law 
of its own; that there is room in 
company law for recognition of the 
fact that behind it, or amongst it, 
there are individuals, with rights, ex- 
pectations and obligations inter se 
which are not necessarily submerged 
in the company structure. That struc- 
ture is defined by the Companies Act 
and by the articles of association by 
which shareholders agree to be 
bound. In most companies and in 
most contexts, this definition is suffi- 
cient and exhaustive, equally so whe- 
ther the company is large or small. 
The ‘just and equitable provision 
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does not as the respondents suggest, 
entitle one party to disregard the 
obligation he assumes by entering a 
company, nor the court to dispense 
him from it. It does, as equity always 
does, enable the court to subject the 
exercise of legal rights to equitable 
considerations; considerations, that is, 
of a personal character arising be- 
tween one individual and another, 
which may make it unjust, or in- 
equitable, to insist on legal rights, 
or to exercise them in a particular 


“The superimposition of equitable 
considerations reouires something 
more, which typically may include 
one, or probably more, of the follow- 
ing elements: 


(i) an association formed or econ- 
tinued on the basis of a personal re- 
lationship, involving mutual confi- 
dence — this element will often be 
found where a pre-existing partner- 
ship has been converted into a lmit- 
ed company; 


(ii) an agreement, or under- 
standing, that all, or some {for there 
may be ‘sleeping’? members), of the 
shareholders shall participate in the 
conduct of the business; 


(iii) restriction upon the transfer 
of the members’ interest in the com- 
pany — so that if confidence is lost, 
or one member is removed from 
management, he cannot take out his 
stake and go elsewhere.” 

17. The respondents have laid 
great emphasis on the ratio of the 
above decision. It is true that Sec- 
tion 222 (f) of the English Companies 
Act, 1948 which the House of Lords 
was considering corresponds to Sec- 
tion 433 (f) of the Act. In the above 
decision the House of Lords had to 
deal with a private limited company 
zonsisting of three members, the peti- 
toner therein, being one of the three. 
Lord Wilberforce delivering his rea- 
soned speech has himself noted that— 


“It is a fact of cardinal impor- 
tance that since about 1945 the busi- 
ness had been carried on by the 
appellant and Mr. Nazar as partners, 
aqually sharing the management and 
the profits.” 

It was also noticed that— 
“the company made good profits, 
all of which were distributed as _ 
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directors’ remuneration. No divi- 
dends have ever been paid, before or 
after the petition was presented.” 


18. In Ebrahimi’s case (1973 
AC 360) (supra) the company which 
was first formed by the two erst- 
while partners, Ebrahimi and Nazar, 
was joined by Nazar’s son, George 
Nazar, as the third director and each 
of the two original shareholders 
transferred to him 100 shares so that 
at all material times Ebrahimi held 
400 shares; Nazar 400 shares and 
George Nazar 200 shares. The Na- 
zar’s father and son, thus had a 
majority of the votes in general 
meeting. Until the dispute all the 
three remained directors, Later on an 
ordinary resolution was passed by 
the company in general meeting by 
the votes of Nazar and George Na- 
zar removing Ebrahimi from the of- 
fice of director. That led to the peti- 
tion for winding up before the court. 


19. The following features are 
found in Ebrahimi’s case (1973 AC 
360):— 

(D There was a prior partner- 
ship between the only two members 
who later on formed the company. 

(2) Both the shareholders were 
directors sharing the profits equally 
as remuneration and no dividends 
were declared. l 

(3) One of the shareholders son 
acquired shares from his father and 
from the second shareholder, Ebra- 
himi, and joined the company as the 
third shareholder-director with two 
hundred shares (one hundred from 
each). 


(4) After that, there was a com- 
plete ouster of Ebrahimi from the 
management by the votes of the 
other two directors, father and son. 


(5) Although Ebrahimi was a 
partner, Nazar had made it perfect- 
ly clear that he did not regard Ebra- 
himi as a partner but regarded him 
as an employee in repudiation of 


Ebrahimi’s status as well as of the 
relationship. 
(6) Ebrahimi though ceasing to 


be a director lost his right to share in 
the profits through director’s remu- 
neration retaining only the chance of 
receiving dividends as a minority 
shareholder. 
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Bearing in mind the above fea- 
tures in the case, the House of Lords 
allowed the petition for winding up 
by reversing the judgment of the 
court of appeal and restoring the order 
of Plowman, J. 


20. None of the parties ques- 
tions the’ principles as such adumbrat- 
ed by the House of Lords in Ebra- 
himi’s case (1973 AC 360) (supra) or 
even those’in the earlier’ Yenidie’s 
case ((1916) 2 Ch 426) (supra) and in- 
deed these are sound principles de- 
pending upon the nature, composition 
and character of the company, The 
principles, good as they are, their 
application in a given case or in all 
cases, generally, creates problems and 
difficulties. The respondents’ counsel 
is well cognizant of this difficult as- 
pect and, therefore, rests his argu- 
ment on the footing that the com- 
pany is in substance a partnership 
and necessarily, therefore, according 
to him, the principles of partnership 
should be attracted. 


2i. Before we come to the 
facts of the present case, we have to 
deal with the principles of the 
Yenidje’s case (1916-2 Ch 426) (supra) 
which were the cornerstone of the 
arguments on behalf of both the par- 
ties before the Company Judge as 
well as the appellate court. Ebra- 
himi’s case (1973 AC 360) (supra) 
was not available to the parties at 
that stage. 


22. Yenidje’s case (1916-2 Ch 
426) (supra) has acquired celebrity 
and in application of the ratio of 
thet case varying shades and colour 
have been sought to be given from 
time to time in England appropriate 
to oceasions and to facts and circum- 
stances of cases coming before the 
courts. 


23. It is not necessary for us 
to go over the labyrinth of cases 
wherein the Yenidie (1916-2 Ch 426) 
principle was applied and it will be 
sufficient to gather the ratio from the 
words of Lord Cozens-Hardy M. R. 
expressed in the decision itself. The 
learned Master of Rolls posed the 
question thus in that case: 


“I think it right to consider what 
is the precise position of a private 
company such as this and in what 
respects it can be fairly called a 
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partnership in the guise of a private 
company”. l 

24. This was a company of 
two shareholders and two directors 
who had earlier traded separately but 
amalgamated their businesses and 
formed a privaie limited company. 
The constitution of the company was 
such that under its articles of asso- 
ciation for any case of difference or 
dispute between the directors there 
was a provision for arbitration. In 
fact in one of such disputes a refer- 
ence was made to arbitration which 
resulted in an award to which one of 
the two shareholders declined to 
give effect. It was proved in that 
case that the two directors were not 
on speaking terms, that the so-called 
meetings of the board of directors 
had been almost a farce or comedy, 
the directors would not speak to 
each other on the board, and some 
third person had to convey communi- 
cations between them which ought to 
go directly from one to the other. 
Under the above situation it was ob- 
served by the learned Master of 
Rolls as follows: 


“Ts it possible to say that it is 
not just and equitable that that state 
of things should not be allowed to 
continue, and that the Court should 
not intervene and say this is not 
what the parties contemplated by 
the arrangement into which they en- 
tered?” l 
X x x x x 


“Certainly, having regard to the 
fact that the only two directors will 
not speak to each other, and no busi- 
ness which deserves the name of 
business in the affairs of the com- 
pany can be carried on, I think the 
company should not be allowed to con- 
tinue. I have treateditas a partnership 
and under the Partnership Act 
of course the application for a disso- 
lution would take the form of an ac- 
tion; but this is not a partnership 
strictly, it is not a case in which it 
can be dissolved by action, But ought 
not precisely the same principles to 
apply to a case like this where in 
substance it is a partnership in the 
form or the guise of a private com- 
pany? it is a private company, and 
there is no way to put an end to the 
state of things which now exists ex- 
cept by means of a compulsory 


order, It has been urged upon us 
that the just and equitable clause...... 
has...... been held ...... not to apply 


except where the substratum of the 
company has gone or where there is 
a complete deadlock, Those are the 
two instances which are given, but I 
should be very sorry, so far as my 
individual opinion goes, to hold that 
they are strictly the limits of the 
‘just and equitable’ clause as found 
in the Companies Act.” 

x x x x x 


"If ever there was a case of 
deadlock I think it exists here; but, 
whether it exists or not, I think the 
circumstances are such that we 
ought to apply, if necessary, the ana- 
logy of the partnership law and to 
say that this company is now in a 
state which could not have been con- 
templated by the parties when the 
company was formed and which 
ought to be terminated as soon as 
possible.” 


25. It is clear that although 
Yenidje’s case (1916-2 Ch 426) (supra) 
was a case of a complete deadlock, 
that was not stated to be the sole 
basis for a conclusion to wind up the 
company, The House of Lords in 
Ebrahimi’s case (1973 AC 360) 
(supra) approved the decision in 
Yenidje’s case (supra). We may also 
point out that the House of Lords 
did not approve of the undue empha- 
sis put on the contractual rights aris- 
ing from the articles over the equi- 
table principles, derived from part- 
nership law in re Cuthbert Cooper & 
Sons Ltd., (1937 Ch 392) (supra). 


26. We may also refer to the 
Privy Council decision in Loch v. John 
Blackwood Ltd., 1924 AC 783, where- 
in Section 127 of the Companies Act, 
1910, of Barbados, identical with 
Section 433 (f) of the Act was con- 
sidered. Lord Shaw of Dunfermline 
quoted in the judgment a passage 
from the case of Baird v, Lees, 1924 
SC 83, which is as follows:— 


“I have no intention of attempt- 
ing a definition of the circumstances 
which amount to a ‘just and equi- 
table’ cause. But I think I may say 
this. A shareholder puts his money 
into a company on certain conditions. 
The first of them is that the business 
in which he invests shall be limited 
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to certain definite objects. The second. 


is that it shall be carried on by cer- 
tain persons elected in a specifie 
way. And the third is that the busi< 
ness shall be conducted in accord- 
ance with certain principles of com- 
mercial administration defined in the 
statute, which provide some guaran- 
tee of commercial probity and effici- 
ency. If shareholders find that these 
conditions or some of them are deli- 
berately and consistently violated and 
set aside by the action of a member 
and official of the company who 
wields an overwhelming voting 
power, and if the result of that 3s 
that, for the extrication of their 
rights as shareholders, they are _de- 
prived of the ordinary facilities 
which compliance with the Companies 
Acts would provide them with, then 
there does arise, in my opinion, a 
situation in which it may be just 
and equitable for the Court to wind 
up the company.” 

27. We may also refer to an- 
other decision of the Privy Council in 


D. Davis & Co, Ltd. v. Brunswick 
(Australia), Ltd. AIR 1936 PC 114 
which was from the decision of the 


Full Court of the Supreme Court of 
New South Wales, Section 84 (e) of 
the New South Wales Companies Act 
(1899) also provides for winding up, 
inter alia, on just and equitable 
ground. In dealing with that clause, 


the Privy Council observed as fol- 
lows:—— 

“The position of the Court in 
determining whether it is just and 


equitable to wind up the company 
requires a fair consideration of all 
the circumstances connected with the 
formation and the carrying on of 
the Company during the short period 
which had elapsed since 12th May, 
1930; and the common misfortune 
which had befallen the two share- 
holders in the Company does not, in 
their Lordships’ view, involve the 
consequence that the ultimate desires 
and hopes of the ordinary share- 
holders should be disregarded mere- 
ly because there is a strong interest 
in favour of liquidation naturally felt 
by the holders of the preference 
shares.” 

x x x x x x 


“Nor on the other hand can any 
general rule be laid down as to the 


Hind Overseas Pvt. Ltd. v. R. P. Jhunjhunwalla [Prs. 26-30] S.C, 573 


nature of the circumstances which 
have to be borne in mind in consider- 
ing whether the case comes ‘within 
the phrase”. 


28. This Court had to deal 
with the ‘just and equitable’ clause 
under Section 162 (vi) of the Indian 
Companies Act, 1913, in Rajahmundry 
Electric Supply Corporation Ltd. v. A. 
Nageswara Rao, (1955) 2 SCR 1066 = 
(AIR 1956 SC 213) and the Court 
quoted with approval the following 
passage in Loch’s case (1924 AC 783) 
(supra): 

“It is undoubtedly true that at 
the foundation of applications for 
winding up, on the ‘just and egui- 
table’ rule, there must lie a justifi- 
able lack of confidence in the con- 
duct and management of the com- 
pany’s affairs. But this lack of con- 
fidence must be grounded on conduct 
of the directors, not in regard to 
their private life or affairs, but in re- 
gard to the company’s business. Fur- 
thermore the lack of confidence must 
spring not from dissatisfaction at be- 
ing outvoted on the business affairs 
or on what is called the domestic po- 
licy of the company, On the other 
hand, wherever the lack of confidence 
is rested on a lack of probity in the 
conduct of the company’s affairs, 
then the former is justified by the 
latter, and it is under the statute 
just and equitable that the company 
be wound up.” 


29. Again in Mohan Lal v. 
Grain Chamber Ltd, Muzaffarnagar, 
(1968) 2 SCR 252 = (AIR 1968 SC 
772) this Court had held that— 

“Primarily the circumstances 
existing at the date of the petition 
must be taken into consideration for 
determining whether a case is made 
out for holding that it is just and 
equitable that the company should 
be wound up.” 


(See also Rajahmundry Electric Sup- 
ply Corporation’s case (AIR 1956 SC 
213) (supra) and S. P. Jain v. Kalinga 
Tubes Ltd. (1965) 2 SCR 720 = (AIR 
1965 SC 1535). 


30. Keeping the ratio of Ebra- 
himi’s case (1973 AC 360) in the fore- 
front of his argument Mr. Sen sub- 
mits that in the present case also 
there was a definite understanding 
and agreement between the two fami- 
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ly groups for equal status and equal 
participation in management and, 
therefore, exclusion of the respon- 
dents from the directorship is burial 
of mutual trust and denial of that 
relationship on which alone the com- 
pany was formed and hence there is 
a prima facie case for admitting the 
petition. 

31. Although the Indian Com- 
panies Act is modelled on the Eng- 
lish Companies Act, the Indian law 
is developing on its own lines. Our 
law is also making significant pro- 
gress of its own as and when neces- 
‘sary, Where the words used in both 
the Acts are identical, the English 
decisions may throw good light and 
reasons may be persuasive. But as 
the Privy Council observed long ago 
in Ramanandi Kuer v, Kalawati Kuer, 
AIR 1928 PC 2— 

"It has often been pointed out 
by this Board that where there is a 
positive enactment of the Indian legis- 
lature, the proper course is to examine 
the language of that statute and to 
ascertain its proper meaning unin- 
fluenced by any considerations deriv- 
ed from the previous state of the 
law — or of the English law upon 
- which it may have been founded.” 
If it was true in the twenties it is 
more apposite now that the back- 
ground, conditicns and circumstances 
of the Indian society, the needs and 
requirements of our country call for 
a somewhat different treatment. We 
will have to adjust adapt, limit or ex- 
tend, the principles derived from Eng- 
lish decisions, entitled as they are to 
great respect, suiting the conditions 
of our society and the country 1n 
general, always, however, with one 
primary consideration in view that 
the general interests of the sharehol- 
ders may not be readily sacrificed at 
the altar of squabbles of directors of 
powerful groups for power to manage 
‘the company, 


RZA When more than one 
family or several friends and rela- 
tions together form a company and 
there is no right as such agreed upon 
for active participation of members 
who are sought to be excluded from 
management, the principles of disso- 
lution of partnership cannot be libe- 
rally invoked. Besides, it is only 
when shareholding is more or less 


A.I. R. 


equal and there is a case of complete 
deadlock in the company on account 
of lack of probity in the management 
of the company and there is no hope 
or possibility of smooth and efficient 
continuance of the company asa 
commercial concern, there may arise 
a case for winding up on the just and 
equitable ground. In a given’ case the 
principles of dissolution of partner- 
ship may apply squarely if the ap- 
parent structure of the company is 
not the real structure and on pierce- 
ing the veil it is found that in reality 
it is a partnership, On the allega- 
tions and submissions in the present 
case, we are not prepared to extend 
these principles to the present com- 
pany. 

33. The principle of ‘just and 
equitable’ clause baffles a precise de- 
finition, It must rest with the judicial 
discretion of the court depending 
upon the facts and circumstances of 
each case. These are necessarily equi- 
table considerations and may, in a 
given case, be superimposed on law. 
Whether it would be so done ina 
particular case cannot be put in the 
strait-jacket of an inflexible for- 
mula. 


34. In an application of this 
type allegations in the petition are 
of primary importance, A.prima facie 
ease has to be made out before the 
court can take any action in the mat- 
ter. Even admission of a petition 
which will lead to advertisement of 
the winding up proceedings is likely 
to cause immense injury to the com- 
pany if ultimately the application has 
to be dismissed, The interest of the 
applicant alone is not of predomin- 
ant consideration, The interests of 
the shareholders of the company as 
a whole apart from those of other 
interests have to be kept in mind at 
the time of consideration as to whe- 
ther the application should be ad- 
mitted on the allegations mentioned 
in the petition. 


35. The question that is rais- 
ed in this appeal is as to what is the 
scope of Section 433 () of the Act. 
Section 433 provides for the circum- 
stances in which a company may be 
wound up by the court. There are 
six recipes in this section and we are 
concerned with the sixth, namely, 
that a company may be wound up by 
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the court if the court is of the opin- 
ion that it is just and equitable that 
the company should be wound up. 
Section 222 (f) of the English Com- 
panies Act, 1948 is in terms identi- 
cal with the Indian  counter-part, 
section 433 (f). It is now well esta- 
blished that, the sixth clause, name- 
ly, ‘just and equitable’ is not to be 
read as being ejusdem generis with 
the preceding five clauses. While the 
five earlier clauses prescribe definite 
conditions to be fulfilled for the one 
or the other to be attracted ina 
given case, the just and equitable 
clause leaves the entire matter to 
the wide and wise judicial discretion 
of the court. The only limitations are 
the force and content of the words 
themselves, ‘just and equitable. 
Since, however, the matter cannot be 
left so uncertain and indefinite, the 
courts in England for long have de- 
veloped a rule derived from the his- 
tory and extent of the equity juris- 
diction itself and also born out of 
recognition of equitable considerations 
generally. This is particularly so as 
Section 35 (6) of the English Partner- 
ship Act, 1890 also contains, inter 
alia, an analogous provision for the 
dissolution of partnership by the 
court, Section 44 (g) of the Indian 
Partnership Act also contains the 
words ‘just and equitable’. 


36. Section 433 (£f) under 
which this application has been made 
has to be read with Section 443 (2) 
of the Act. Under the latter provi- 
sion where the petition is presented 
on the ground that itis just and 
equitable that the company should 
be wound up, the court may refuse 
to make an order of winding up if it 
is of opinion that some other remedy 
is available to the petitioners and 
that they are acting unreasonably in 
seeking to have the company wound 
up instead of pursuing that other 
remedy. 


37. Again under Ss. 397 and 
398 of the Act there are preventive 
provisions in the Act as a safeguard 
against oppression in management. 
These provisions also indicate that re- 
lief under Section 433 (f) based on 
the just and equitable clause is in the 
nature of a last resort when other 
remedies are not efficacious enough 
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to protect the general interests of 
the company. 


38. Coming to the present case 
we find that the company was form- 
ed first with R. P. J. and Anil 
Chandra Dutta. Anil Chandra Dutta 
was admittedly an employee of V. D. J. 
and it is also claimed that even 
R. P. J. was an employee of a com- 
pany in which V, D. J. was a manag- 
mg partner. Although the entire 
finance was to be arranged by V.D. J., 
it appears the company was started 
by the above two persons with 
V. D. J. remaining in the background. 
Anil Chandra Dutta soon resigned. 
and other people came in and in 
1965-66 there were 19 shareholders, 
nine headed by R. P, J. and ten 
headed by V., D. J., clearly showing 
two family groups — R. P. J. group 
had 1875 shares and V. D. J. group 
had 3125 shares. V. D. J. stood gtia- 
rantee for bank overdraft to the tune 
of Rs. 47 lakhs and as the learned 
Company Judge has noted the stake 
of the appellant in the company was 
about Rs. 63 lakhs as opposed to the 
Stake of the respondents amounting 
to Rs. 1.87 lakhs. It is, therefore, clear 
that R. P. J. group’s interest in 
the company was not of the same 
magnitude as that of the appellants. 
The learned Company Judge put the 
picture as follows:— 


“The entire affidavit evidence 
brings in the forefront two broad fea- 
tures. First, that there are disputes 
between the petitioners and the res- 
pondents regarding appointment of 
Vinode Kumar Jhunjhunwalla and 
Hariram Modi, It is said on behalf 
of the petitioners that these appoint- 
ments in breach of articles and in 
breach of the provisions of the Com- 
panies Act are adequate grounds for 
winding up. It is, on the other hand, 
said by the respondents that the al- 
legations of breach of articles and 
provisions of the Act are denied and 


these are the subject-matter of 
remedy by suit and are not 
the subject-matter of winding up. 
The other feature is that the 
respondents charge the petitioners 
with misappropriation, The peti- 
tioners also charge the respondents 


with having ultilised the funds of the 
company.” 
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39. Is this company, in sub- 
stance a partnership or in the image 
of a partnership as claimed? We may 
now address to this aspect strenuous- 
ly emphassied by Mr. Sen. If, as in 
_Ebrahimi’s case (1973 AC 360) (supra) 
there had been an earlier partnership 
and the partners later on formed into 
a company, the matter would have 


stood on a different footing. In the 
present case, however, we do not 
find any special features which 
would unquestionably lead to the 


conclusion that the company is in 
substance a partnership, On the other 
hand the following aspects are note- 
worthy: 

Assuming partnership had been 
contemplated, the idea was delibera- 
tely abandoned. The company was 
started with one Anil Chandra Dutta 
who was no relation of the two 
families but was an employee of 
V. D. J. This would negative the idea 
of partnership which connotes equal 
status amongst the partners. While 
it is true that a director may work 
in the company on remuneration, 
-R. P, J., however, served like an em- 
ployee on monthly salary not on his 
own initiative enjoying an equal part- 
ner’s freedom and prestige but direct- 
ly under the supervision and control 
of V. D. J. acknowledging a status 
definitely of a subordinate character. 
The voluntary financial involvement 
of a large stake by V. D. J. careful- 
ly sought to be protected against ero- 
sion of his interests by constant vli- 
gil on the day-to-day working does 
not fit in with the concept of a part- 
nership. 


40. All the above features do 
not enable us to accept the submis- 
sion of the respondents that the com- 
pany in this case is in substance a 
partnership. 


4i. In the present case there 
is yet another important feature 
against the respondents., Serious 
trouble -apparently arose on or about 
May 23, 1966, when a Board meeting 
was notified. Prior to that even 
though something might, perhaps, be 
brewing inside, but nothing came to 
the surface although the respondents 
alleged that V. D. J’s son, Vinode 
Kumar Jhunjhunwalla, had been sent 
to the States at company’s expense 
and was- later on, after completion of 
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education, appointed as ` Technical 
Director and that all these were il- 
legal actions. It is significant that 
R. P: J. group was present in the 
meeting when these resolutions were 
passed and they made no grievance at 
the time about the same, The petition 
for winding up was filed on June 7, 
1966 and the foundation for it was 
laid in the solicitors’ letter to the ap- 
pellants on May 27, 1966. That may 
be said to be the nucleus of the dis- 
pute so far as the records show, 


42. It is not a proper principle 
to encourage hasty petitions of this 
nature without first attempting to sort 
out the dispute and controversy þe- 
tween the members in the domestic 
forum in conformity with the articles 
of association. There must be materials 
to show when ‘just and equitable’ 
clause is invoked, that it is just and 
equitable not only to the persons ap- 
plying for winding up but also to the 
company and to all its shareholders. 
The company court will have to keep 
in mind the position of the company 
as a whole and the interests of the 
shareholders and see that they do not 
suffer in a fight for power that ensues 
between two groups, 


43. The cases of small com- 
panies stand on a different footing 
from a company like the present with 
nineteen shareholders, although ap- 
parently arrayed in two groups, It 
is not, prima facie, established on the 
allegations that the company cannot 
run smoothly in the best interest of 
the general shareholders, including 
the R. P. J. group, after exit of the 
quondam directors. 


44, The conclusion of the Divi- 
sion Bench that the company is in 
substance a partnership venture was 
based on the following principal rea- 
sons:— 

(1) The original idea was to start 
a partnership venture and that idea 
was given ultimately the shape of a 
private company. 


_ (2) The Sir Khata account shows 
that the starting on a partnership 
venture the parties set up a private 
company. 

(3) The shareholding shows divi- 
sion amongst two family groups. 


(4) There was no denial by the 
appellants of a specific averment of 
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_ the respondents that the company 
was in substance a partnership. 

(5) The respondents were all 
alone functioning as working partners 


and the respondent, V. D, J., was 
the financial partner. 

45. We will examine each of 
these reasons. 

46, With regard to the first 


reason, the solicitors’ letter of May 
27, 1966, which is the nucleus of the 
subsequent winding up petition filed 
in court is of great significance and 
the improvement in the version later 
in the petition will lose its impor- 
tance. It was stated in the solicitors’ 
letter that “sometime in May 1956 it 
was agreed between our client Shri 
R. P. Jhunjhunwalla and Shri V., D. 
Jhunjhunwalla and Shri Mahabir 
Prasad Jhunjhunwalla to do some 
type of business in partnership, Shri 
V. D. Jhunjhunwalla suggested that a 
limited company should be formed 
in which our client could hold shares 
to the extent of -/6/- annas and Shri 
V. D. Shunjhunwalla and Shri Maha- 
bir Prasad Jhunjhunwalla to the ex- 
tent of annas -/10/- and that our cli- 
ent would manage the business of 
such company as and when it was 
formed and that the requisite finance 
for the working of the company 
would be made by Shri V. D. Jhun- 


jhunwalla and Shri Mahabir Prasad 
Jhunjhunwalla”’. 
47. There is nothing in the 


above paragraph which is the corner- 
stone of the plea of partnership in 
Substance that there was any active 
contemplation about forming of a 
partnership. Reference to ‘some type 
of business of partnership’ is very 
casual in the above extract, On the 
other hand, it is more reasonable to 
conclude that although there might 
have been discussion about the ad- 
vantages and dis-advantages of part- 
nership vis-a-vis a private limited 
company, no time was lost in decid- 
ing to form a company. If this is the 
only basis of agreement between the 
parties to sustain the claim, we are 
unable to accept the same. 


48. Regarding the second rea- 
son, the Sir Khata account which has 
been heavily relied upon to found an 
agreement or understanding is whol- 
ly misconceived. It merely shows 
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that a joint account was, for the time 
being opened for the purpose of the 
formation of the company and the 
account was closed on such forna- 
tion. It does not indicate any under- 
Standing as to the right of manage- 
mentofthe company by any group of 
shareholders, Thirdly, because the 
shareholding is between two family 
groups, it cannot be said that the 
company thereby takes the image of 
partnership, On the other hand, the 
fact that after discussion the parties 
deliberately abandoned the idea of. 
forming a partnership would go to 
show that there was no intention to 
carry on business as partners. 
Fourthly, after going through the cor- 
respondence it is not possible to say 
that there was no denial of the 
averment by the respondents that the 
company was in substance a partner- 
ship. Apart from anything else it is 
enough to point out that in the let- 
ter of V. D. J. dated June 3, 1963, 
the allegations have been clearly de- 
nied. It is, therefore, a very weak 
reason to reckon. With regard to the 
last reason, it appears that the res- 
pondents themselves took the posi- 
tion in their petition that R. P. J. 
was managing the affairs of the com- 
pany under daily supervision and 
control of V. D. J. Whether this 
position is accepted by the appellants 
or not, their statement in that res- 
pect gives no indication of their 
right to manage the business asa 
working partner as claimed. Besides, 
working on remuneration by a direc- 
tor is not an unknown feature even 
in company business and we have al- 
ready adverted to the status in which 


he worked. Nothing, therefore, 
turns on this feature, All the above 
reasons, therefore, fail to convince 


us that the conclusion of the Divi- 
sion Bench that the company is in 
substance a partnership is correct. 


49. We should observe, how- 
ever, that nothing observed by us in 
this appeal may be taken as expres- 
sion of any opinion on the merits of 
the allegations and counter-allegations 
of the parties. 


«50. In the result the appeal 
is allowed with costs. The judgment 
of the Division Bench is set aside. 


‘The winding up petition stands dis- 
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missed and the stay petition of the 
appellant is allowed. 
-Appeal : allowed. 


AIR 1976 SUPREME COURT 578 
(From: Gujarat)" 
A. N. RAY C. J., M. H. BEG, 
R. S. SARKARIA AND P. N. 
SHINGHAL, JJ. 


Jasbhai Motibhai Desai, Appel- 
lant v. Roshan Kumar, Haji Bashir 
Ahmed and others, Respondents. 


Civil Appeal No. 2035 of 
D/- 19-12-1975* 

(A) Constitution of India, Article 
228 — Certiorari — Location of Ci- 
nema Theatre — Grant of No Objec- 
tion Certificate in violation of the 
Rules — Right of rival in a trade to 
invoke certiorari jurisdiction. Bom- 
bay Cinema Rules (1954), Rule 6. 


The proprietor of a cinema thea- 
tre holding a licence for exhibiting 
cinematograph films is not entitled to 
‘invoke the certicrari jurisdiction ex 
debito justitiae to get a ‘No-objection 
Certificate’, granted under Rule 6 of 
the Bombay Cinema Rules, 1954 by 
the District Magistrate in favour of a 
rival in the trade, brought up and 
quashed on the ground that it suffers 
from a defect of jurisdiction. 

(Para 51) 


In order to have the locus standi 
to invoke certiorari jurisdiction, the 
petitioner should be an “aggrieved 
person”. The expression “aggrieved 
person” denotes an elastic, and, to an 
extent. an elusive concept. Its scope 
and meaning depends on diverse, va- 
riable factors such as the content 
and intent of the statute of which 
contravention is alleged, the specific 
circumstances of the case, the nature 
and extent of the petitioner’s interest, 
and the nature and extent of the pre- 
judice or iniury suffered by him. 

(Para 12) 


The Bombay Cinemas Regn. Act, 
1953 and the Bombay Cinema Rules 
1954 are not designed to set norms of 
moral or professional conduct for the 


*(S. F. A. No, 1584 of 1970, D/- 
11-11-1971—Gu}.) 
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community at large or even a sec- 
tion thereof. They only regulate the 
exercise of private rights of an indi- 
vidual tọ carry on a particular busi- 
ness on his property. In this con- 
text, the expression “person aggriev- 
ed” must receive a strict construc- 


tion. (Para 39) 
The Act and the Rules do not 
confer any substantive justiciable 


right on a rival in cinema trade, 
apart from the option, in common 
with the rest of the public, to lodge 
an objection in response to the 
notice published under Rule 4. 
Thus the proprietor of Cinema thea- 
tre holding a licence for exhibiting 
Cinematograph films have no legal 
right under the statutory provisions 
or under the general law which can 
be.said to have been subjected to or 
threatened with injury as a result of 
the grant of No Objection Certificate 
to the rival trader. Case law. Rel. 
on. (Paras 40, 41, 44) 
Cases Roferrcd: Chronolorical Paras 


E i SC 2092 = (1975) 2 Scc 
2 

AIR 1973 SC 2720 = 
290 i 33 
AIR 1972 SC 2112 = 1972 SCD 558 
38 

(1972) 2 QB 299 = (1972) 2 All ER 
589 23 
AIR 1971 SC 246 = (1970) 3 SCR 
846 50 
ee SC 1650 = (1971) 2 SCR 
7 

(1971) ILR (1971) Guj 513 7 
(1967) 1 SCA 413 33 
AIR 1966 SC 8r = (1965) 3 SCR 536 
11 

AIR 1966 SC 828 = (1966) 2 SCR 
172 33 
(1966) 1 QB 380 26 
(1966) 1 WLR 899 = (1966) 2 All ER 
196 32 
(1964) 2 All ER 492 = (1964) 1 WLR 
1136 32 
(1964) 2 QB 362 = (1964) r All ER 
779 23 
AIR 1962 SC 1044 = 1962 Supp 1 
SCR 1 33 
(1962) 2 QB 436 = (1962) 2 WLR 
771 32 
(1961) 1 QB 278 = (1960) 3 All ER 
408 29 
1961 AC 617 = (1961) 2 All ER 504 
23 


(1957) 55 LGR 129 19 


7 
(1973) 1 SCJ 
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(1955) 350 US 884 = 100 ‘Law ed 
780 30 

(1955) 351 US 192 = 

(1954) 1 WLR 203 = 
197 


AIR 1952 SC 12 = 1952 SCR 28 33 
(1952) 2 QB 413 = (1952) 1 All ER 

480 22 
(1951) 2 KB 508 = (1951) 1 AN pe 
95 Law ed 817 
35 


1032 
(1950) 341 US 123 
94 Law ed 393 
39 


100 Law ‘ed 1081 
35 

(1954) T All ER 
28 


(1949) 338 US 621 
(1939) 307 US 433 = 83 Law ed 1385 
35 

(1922) 38 TLR 537 28 
(1921) 1 KB 248 = 90 LJKB 413 18 
(1916) 1 KB 7 = 8 LJKB 502 30 
(1901) 2 KB 157 = 70 LJKB 636 
16, 18 


(1880) 14 Ch D 458 = 42 LT 783 29 


(1870) 5 QB 466 = 39 LJMC 145 
13, 16, 43 

(1832) 37 RR 594 = (1932) 3B & Ad 
938 31 


(1815) 3 M & S 465 = 105 ER 685 
14 


138 F 2d 116 = 158 ALR 849 30 


Mr. V. M. Tarkunde, Sr. Advo- 
cates, (Mrs. S. Gopalakrishnan, Advo- 
cate with him), for Appellant; Mr. 
Vimal Dave and Miss Kailash Mehta, 
Advocates, (for Nos. 1-2) and Mr. G. 
A. Shah and M/s. M. N. Shroff and 
Girish Chandra Advocates, (for Nos. 
3-4), for Respondents. 


Judgment of the Court was de- 
livered by 
SARKARIA, J.:— Whether the 


proprietor of a cinema theatre hold- 
ing a licence for exhibiting cinema- 
tograph films is entitled to invoke the 
certiorari jurisdiction ex debito jus- 
titiae to get a ‘No-Objection Certifi- 
cate’, granted under Rule 6 of the 
Bombay Cinema Rules, 1954 (for 
Short, the Rules) by the District 
Magistrate in favour of a rival in the 
trade, brought up and quashed on 
the ground that it suffers from a 
defect of jurisdiction, is the principal 
question that falls to be determined 
in this appeal by special leave. 

2. The circumstances giving 
rise to this appeal are as follows: 


Respondents 1 and 2 are owners 
of a site, bearing Survey No. 98 in 
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the town of Mehmadabad. They made 
an application under R. 3 of the Rules 
to District Magistrate, Kaira, for the 
grant of a Certificate that there was 
no objection to the location of a ci- 
nema theatre at this site. The Dis- 
trict Magistrate then notified in the 
prescribed form, the substance of the 
application by publication in news- 
papers, inviting objections to ‘the 
grant of a No-Objection Certificate. 
In response thereto, several persons 
lodged objections, but the appellants 
who are the proprietors of a cinema 
house, situated on Station Road, 
Mehmadabad, were not among those 
objectors. Some of the objections 
were that a Muslim graveyard, a 
Durgah, a compost depot, a school and 
public latrines were situated in the 
vicinity of the proposed site. - 

3. The District Magistrate (Res. 
3 herein) invited the opinions of the 
Chairman of Nagar Panchayat, Execu- 
tive Engineer Roads and Buildings, 
and the District Superintendent of 
Police. These three authorities opined 
that they had no objection to the. 
grant of the Certificate applied for. 
The District Magistrate visited the 
site on 27-7-1970. Thereafter he sub- 
mitted a report to the State Govern- 
ment (Res. 4) that the proposed site 
was not fit for the location of a cinema 
house. He recommended that the 
‘No-Objection Certificate’ should be 
refused. The State Government did 
not agree with the recommendation 
of the District Magistrate and direct- 
ed the latter to grant the Certificate. 
Accordingly, the District Magistrate 
granted the ‘No-Objection Certificate’ 
on 27-11-1970 to Res. 1 and 2. 


4. On 16-12-1970, the ap- 
pellants filed a writ petition in the 
High Court under Arts. 226/227 of 
the Constitution praying for the is- 
suance of a writ of certiorari, Man- 
damus, or any other appropriate writ 
or order directing the Respondents to 
treat the No-Objection Certificate 
granted to Respondents 1 and 2 as 
illegal, void and ineffectual, They 
further asked for an injunction res- 
training Respondents 1 and 2 from 
utilising the certificate for the pur- 
pose of building a cinema theatre. 

5. The main grounds of chal- 
lenge were: that the impugned Cer- 
tificate had been issued by the Dis- 
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trict Magistrate, not in the exercise 
of his own discretion, with due re- 
gard to the principles indicated -in 
the Bombay Cinemas Regn. Act, 1953 
(for short, the Act) and the Rules, 
but.mechanically at the dictates of 
‘the’ State Government; that Rr. 5and 
6, according to an earlier judgment 
of the High Court being ultra vires 
and void, the Government had no 
power to grant or refuse the No-Ob- 
jection “Certificate: that such power 
‘belonged to the District Magistrate 
_who was the Licensing Authority, 
‘and had to be exercised by him ob- 
jectively, in a quasi-judicial manner 
in accordance with the statutory 
principles; since it was not so exer~ 
cised, the grant of the Certificate in 
question suffer from lack of jurisdic- 
tion. 


6. In the affidavit filed in re- 
ply, by the District Magistrate (on 
behalf of Respondents 3 and 4), pre- 
liminary objection was taken that the 
appellants had no locus standi to file 
the writ petition because their rights 
were not in any manner affected by 
the grant of the ‘No-objection Certi- 
ficate’. It was stated that the depon- 
ent had reported the case and sub- 
. mitted the records to the State Gov- 
. ernment under R, 5, recommending 
that on account of the location of a 
graveyard, a church, a temple, a mos- 
que and a school near the proposed 
site, the no-objection certificate he 
_refused. It was admitted that on re- 
ceipt of the order of the State Gov- 
ernment he granted the No-Objec- 
tion Certificate to Respondents 1 and 
2 in compliance with the Govern- 
ment’s directive. 


fi The High Court, purporting 
to rely on this Court’s decision in 
State of Gujarat v. M/s. Krishna Ci- 
nema, (1971) 2 SCR 110 = (AIR 1971 
SC 1650) and an earlier decision of 
its own in Kishore Chander Ratilal 
v. State of Gujarat, Spl. Civil Appin. 
No. 912 of 1970, Decided by Gujarat 
High Court on 27-11-1970* held that 
Rule 5 (2) in its entirety, and the 
words “the previous permission of 
the Government obtained under R. 5” 
in Rule 6 being ultra vires and in- 
valid, have to be ignored as non est, 
with the result that the District 


*reported in ILR (1971) Guj. 513. 


Magistrate had to come to his own 
conclusion on relevant considerations 
and objective norms whether a No- 
Objection Certificate should be grant- 
ed or refused; that under the Act the 
District Magistrate — and not the 
Government — is the Licensing 
Authority and he was bound to exer- 
cise this power, which is an integral 
part of the process of licensing, in a 
quasi judicial manner; that since the 
District Magistrate exercised this 
power not on his own in accordance 
with objective principles but solely. 
at the dictates of the Government, 
his act in granting the No-Objection 
Certificate suffers from a patent lack 
of jurisdiction. 


_ 8 The High Court, however, 
dismissed the writ petition on the 
ground that no right vested in the 
appellant had been infringed, or pre- 
judiced or adversely affected as a 
direct consequence of the order im- 
pugned by him, and as such, he was 
not an ‘aggrieved person’ having a 
locus standi in the matter. 


9. Mr. Sen appearing for the 
appellant, assails the finding of the 
High Court in regard to the locus 
standi of the appellant to maintain 
the writ petition. The burden of his 
arguments is that apart from a right 
in common with the general public 
to object to the grant before the Dis- 
trict Magistrate, the appellant was a 
rival in the same trade and, as such, 
had a particular interest to see that 
permission was not granted to an- 
other. in contravention of law, to 
start the same business; consequently 
the illegal grant of the No-Obiection 
Certificate had prejudicially afftected 
the commercial interest of the appel- 
lant who stood in the category of an 
‘aggrieved person’ entitled to a writ 
of certiorari ex debito justitiae. It 
is submitted that so far as certiorari 
is concerned, the concept of ‘aggriev- 
ed person’ is very wide and is not 
confined to a person who is grieved 
by an invasion of a legal right vest- 
ed in him. Anyone — says Mr. Sen 
—- who is personally interested and 
genuinely grieved by an act of usur- 
pation of jurisdiction or lack of 
jurisdiction on the part of an 


administrative tribunal or body, 
would fall within the category 
of an ‘aggrieved person’, even if 


1976 


such usurpation or lack of jurisdic- 
tion had not resulted in infringement 
of a legal right or legal interest 
vested in him; nor would such a per- 
son be denied locus standi for the 
purpose of certiorari merely because 
he had not lodged any objection or 
joined the proceedings before the tri- 
bunal (District Magistrate, in the 
present case), In these premises, it 
is maintained, the High Court was 
not justified in denying the remedy 
of certiorari to the appellant. Coun- 
sel has cited a number of decisions, 
mostly of the English Courts, in sup- 
port of his contentions. 


10. Article 226 of the Consti- 
tution empowers the High Court to 
isste to any person or authority, in- 
cluding the Government, within its 
territorial jurisdiction, directions, 
orders or writs, including writs in 
the nature of habeas corpus, manda- 
mus, prohibition, quo warranto and 
certiorari for the enforcement of fun- 
damental rights and for any other 
purpose. 


11. As explained by this Court 
in Dwarka Nath v. Income-tax Offi- 
cer. Kanpur, (1965) 3 SCR 536 = 
(AIR 1966 SC 81) the founding 
fathers of the Constitution have de- 
signedly couched the Article in com- 
prehensive phraseology to enable the 
High Court to reach injustice wher- 
ever it is found. In a sense, the scope 
and nature of the power conferred by 
the Article is wider than that exer- 
cised by the writ courts in England. 
However, the adoption of the nomen- 
clature of English writs. with the 
prefix “nature of” superadded, indi- 
cates that the general principles 
grown over the years in the English 
Courts. can, shorn of technical pro- 
cedural restrictions, and adapted to 
the special conditions of this vast 
country, in so far as they do not con- 
flict with any provision of the Con- 
stitution, or the law declared by this 
Court, be usefully considered in 
directing the exercise of this discre- 
tionary jurisdiction in accordance with 
well-recognised rules of practice, 


12. According to most English 
decisions, in order to have the locus 
standi to invoke certiorari jurisdic- 
tion, the petitioner should be an “ag- 
grieved person’ andin a case of de- 
fect of jurisdiction, such a petitioner 
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will be entitled to a writ of certiorari 
as a matter of course, but if he does 
not fulfil that character, and is a 
“stranger”, the Court will, in its dis- 
cretion, deny him this extraordinary 
remedy, save in very special circum- 
stances. This takes us to the further 
question: Who is an “aggrieved per- 
son”? And what are the qualifica- 
tions requisite for such a status? The 
expression “aggrieved person” deno-f .- 
tes an elastic, and, to an extent; an 
elusive concept. It cannot be confin-|. 
ed within the bounds of a rigid, ex- 
act and comprehensive definition. At 
best. its features can be described in 
a broad tentative manner. Its scope 
and meaning depends on diverse, va- 
riable factors such as the content 
and intent of the statute of which con- 
travention is alleged, the specific cir- 
cumstances of the case, the nature 
and extent of the petitioner’s inte- 
rest, and the nature and extent of 
the prejudice or injury suffered by 
him, English Courts have sometimes 
putarestricted and sometimes a wide 
construction on the expression ‘ag- 
grieved person”. However, some general 
tests have been devised to ascertain 
whether an applicant is eligible for 
this category so as to have the neces- 
sary locus standi or ‘standing’ to in- 
voke certiorari jurisdiction. 


13. We will first take up that 
line of cases in which an “aggrieved 
person” has been held to be one who 
has a more particular or peculiar in- 
terest of his own beyond that of the 
general public, in seeing that the law 
is properly administered. The lead- 
ing case in this line is (1870) 5 QB 
466 Queen v. Justices of Surrey de- 
cided as far back as 1870. There, on 
the application by the highway board 
the Justices made certificates that 
certain portions of three roads were 
unnecessary. As a result, it was 
ordered that the roads should cease 
to be repaired by the parishes. 


14. E, an inhabitant of one of 
the parishas, and living in the neigh- 
bourhood of the roads, obtained a 
rule for a certiorari to bring up the 
orders and cetificates for the purpose 
of quashing them on the ground that 
they were void by reason of the no- 
tices not having been affixed at the 
places required by law. On the point 
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of locus standi (following an earlier 
decision of Rex v. Taunton St. Mary, 
(1815) 3 M & S 465), the Couri held 
that though a certiorari is not a writ 
of course, yet as the applicant had 
by reason of his local situation a pe- 
culiar grievance of his own, and was 
not merely applying as one of the 
public, he was entitled to the writ 
ex debito justitiae. 


15. It is to be noted that in 
this case E was living in the neigh- 
bourhood of the roads which were to 
be abandoned as a result of the cer- 
tificates issued by the Justices. He 
would have suffered special incon- 
venience by the abandonment, Thus 
E had shown a particular grievance 
of his own beyond some inconveni- 
ences suffered by the general public. 
He had a right to object to the grant 
of the Certificate. Non-publication of 
the notice at all the places in accord- 
ance with law, had seriously preju- 
diced him in the exercise of that le- 
gal right. 


16. The ratio of the decision 
in Queen v. Justices of Surrey was 
followed in King v. Groom; Ex 
Parte, (1901) 2 KB 157. There, the 
parties were rivals in the liquor 
trade. The applicants (brewers) had 
persistently objected to the jurisdic- 
tion of the Justices to grant the li- 
cense to one J. K. White in a par- 
ticular month. It was held that the 
applicants had a sufficient interest in 
the matter to enable them to invoke 
certiorari jurisdiction. 


17. A distinguishing feature of 
this case was that unlike the appel- 
lants in the present case who did not 
despite public notice, raise any objec- 
tion before the District Magistrate to 
the grant of the No-Objection Certifi- 
cate. the brewers were persistently 
raising obiections in proceedings be- 
fore the Justices at every stage. The 
law gave them a right to object and 
to see that the licensing was done in 
accordance with law. They were serl- 
ously prejudiced in. the exercise of 
that right by the act of usurpation of 
jurisdiction on the part of the Justic- 


es. 


18. The rule in Groom’s case 
(1901) 2 KB 157 was followed in the 
King v. Richmond Confirming Autho- 
rity, Ex parte Howitt, (1921) 1 KB 
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248, There also, the applicant for a 
certiorari was a rival in the liquor 
trade. It is significant that in com- 
ing to the conclusion that the appli- 
cant was a ‘person aggrieved’ Earl 
of Reading C. J. laid stress on the 
fact that he had appeared and ob- 
jected before the Justices and joined 
issue with them, though unsuccess- 
fully, “in the sense that they said 
they had jurisdiction when he said 
they had not.” 

19. In R. Thames Magistrate’s 
Court Ex parte Greenbaum, (1957) 55 
LGR 129-135. 135-136 extracted in 
Yardley’s book of English Adminis- 
trative Law, 2nd Edn. at p.228, were 
two traders in Goulston St., Stepnev. 
One of them was Gritzman who held 
a license to trade on pitch No. 4 for 
5 days in the week and pitch No. 8 
for the other two days. The other 
was Greenbaum. who held a licence 
to sell on Pitch No. 8 for two days 
of the week, and pitch No. 10 for 
the other days of the week. A much 
better pitch, pitch No. 2, in Goulston 
St. became vacant. Thereupon, both 
Gritzman and Greenbaum applied for 
the grant of a licence, each wanted 
to give up his own existing licence 
and get a new licence for pitch No. 2. 
The Borough Council considered and 
decided in favour of Greenbaum and 
refused Gritzman who was left with 
his pitches 4 and 8. 


20. Gritzman appealed to the 
Magistrate. He could not appeal 
against the grant of a licence to 
Greenbaum, but only against the re- 
fusal to grant a licence to himself. 
Before the Magistrate, the Borough 
Council opposed him. The Magistrate 
held that the Council were wrong to 
refuse the licence of pitch No. 2 to 
Gritzman. The Council thereupon 
made out a licence for Gritzman for 
pitch No. 2 and wrote to Greenbaum 
saying that this licence had been 
wrongly issued. Greenbaum made 
an application for certiorari to court. 
The court held that the Magistrate 
had no jurisdiction to hear the ap- 
peal. An objection was taken that 
Greenbaum had no locus standi. Re- 
jecting the contention. Lord Denning 
observed: 

“I should have thought that in 


this case Greenbaum was certainly a 
person aggrieved, and not a stranger. 
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He was affected by the Magistrate’s 
orders because the Magistrate order- 
ed another person to be put on his 
pitch. It is a proper case for the in- 
tervention of the court by means of 
certiorari.” 


21. It is to be noted that the 
Council had duly allotted pitch No. 2 
to Greenbaum in the exercise of 
their administrative power. The 
Magistrate’s order pursuant to which 
the Council cancelled the allotment 
and re-allotted that pitch to Gritz- 
man, was without jurisdiction, By 
this illegal cancellation and reallot- 
ment Greenbaum’s interest to trade 
on pitch No. 2, which had been duly 
licensed out to him, was directly and 
prejudicially affected by the impugn- 
ed action. 


22. R. v. Manchaster Legal 
Aid Committee, (1952) 2 QB 413 is 
another case belonging to this group. 
It was held that the applicants there- 
in were “persons aggrieved” because 
they were grieved by the failure of 
the Legal Aid Committee to give 
them prior notice and hearing to 
which they were entitled under Re- 
gulation 15 (2). Thus it could be said 
that they had suffered a legal wrong. 


23. In Regina v. Liverpool 
Corporation, Ex parte Liverpool Taxi 
Fleet Operators’ Association, (1972) 
2 Q.B. 299 the City Council in exer- 
cise of its powers under the Town 
Police Clauses Act, 1847, limited the 
number of licenses to be issued for 
hackney carriages to 300. The Council 
gave an undertaking to the associa- 
tions representing the 300 existing 
license holders not to increase the 
number of such license holders above 
300 for a certain period, The Coun- 
cil, disregarding this undertaking, re- 
solved to increase the number, An 
Association representing the existing 
license-holders moved the Queens’ 
Bench for leave to apply for orders 
of Prohibition, Mandamus and Cer- 
tiorari. The Division Bench refused. 
In the Court of Appeal, allowing 
the Association’s appeal, Lord Den- 
ning M. R. observed at pp. 308, 309: 


“The Taxicab Owners’ Association 
come to this Court for relief and I 
think we should give it to them, The 
writs of prohibition and certiorari lie 
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on behalf of any person who isa 
“person aggrieved” and that includes 
any person whose interests may be 
prejudicially affected by what is tak- 
ing place. It does not inelude a 
mere busybody who is interfering in 
things which do not concern him: 
but it includes any person who has 
a genuine grievance because some- 


thing has been done or may be done 
which affects him: See Attorney- 
General of the Gambia v. N’? Jie, : 
(1961) AC 617 and Maurice v. London. 
County Council, (1964) 2 QB 362, 378. - 
The Taxicab Owners’ Association here 
have certainly a locus standi to ap- 
ply for relief.” 


24. It may be noted that in 
this case, the whole question turned 
on the effect in law of the undertak- 
ing, and whether the applicants had 
been treated fairly. 


25. Emphasising the “very 
special circumstances” of the case, 
the court read into the statute, a duty 
to act fairly in accordance with the 
principles of natural justice. Thus, a 
corresponding right to be treated fair- 
ly was also imported by implication, 
in favour of the applicants. Viewed 
from this standpoint, the applicants 
had an interest recognised in law, 
which was adversely affected by the 
impugned action, They had suffered 
a wrong as a result of the unfair 
treatment on the part of the corpo- 
ration. 


26. In Regina v. Paddington 
Valuation Officer, Ex Parte Peachy Pro- 
perty Corpn. Ltd., (1966) 1 QB 380 
ratepayers were held to have the lo- 
cus standi to apply for certiorari, 
notwithstanding the fact that it could 
not be said that the actual burdens 
to be borne by the applicants fell 
more heavily on them than on other 
members of the local community. 


27. In Bar Council of Maha- 
rashtra v. M. V. Dabholkar, (1975) 2 
SCC 703 = (AIR 1975 SC 2092) a 
Bench of seven learned Judges of 
this Court considered the question 
whether the Bar Council of a State 
was a ‘person aggrieved’ to main- 
tain an appeal under Section 38 of the 
Advocates’ Act, 1961, Answering the >- 
question in the affirmative, this 
Court, speaking through Ray C. J. 
indicated how the expression “person 
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aggrieved” is to be interpreted in 
the context of a statute, thus: 

“The meaning of the words “a 
person aggrieved” may vary accord- 
ing to the context of the statute. One 
of the meanings is that a person 
will be held to be aggrieved by a 
decision if that decision is material- 
ly adverse to him. Normally, one is 
required to establish that one has 
been denied or deprived of some- 
thing to which one is legally entitl- 
ed in order to make one “a person 
aggrieved”, Again a person is ag- 
grieved if a legal burden is imposed 
on him, The meaning of the words 
ta person aggrieved” is sometimes 
given a restricted meaning in cer- 
tain statutes which provide reme- 
dies for the protection of private le- 
pal rights, The restricted meaning 
requires denial or deprivation of le- 
gal rights. A more liberal approach 
is required in the background of sta- 
tutes which do not deal with pro- 
perty rights but deal with profes- 
sional conduct and morality. The role 
of the Bar Council under the Advo- 
cates’ Act is comparable to the role 
of a guardian in professional ethics. 
The words “person aggrieved” in 
Sections 37 and 38 of the Act are of 
wide import and should not be sub- 
jected to a restricted interpretation 
of possession or denial of legal rights 
or burdens or financial interests.” 


28. In Rex v. Butt Ex Parte 
Brooke, (1922) 38 TLR 537 a person 
who was merely a resident of the 
town, was held entitled to apply for 
certiorari. Similar is the decision in 
Regina v. Brighton Borough Justices 
Ex Parte Jarvis, (1954) 1 WLR 203. 


29. Typical of the cases in 
which a strict construction was put 
on the expression “person aggrieved”, 
is Buxton v. Minister of Housing and 
Local Govt., (1961) 1 QB 278. There, 
an appeal by a Company against the 
refusal of the Local Planning Autho- 
rity of permission to develop land 
owned by the Company by digging 
chalk, was allowed by the Minister. 
Owners of adjacent property applied 
to the High Court under Section 31 
(1) of the Town and Country Planning 
Act, 1959 to quash the decision of the 
Minister on the ground that the pro- 
posed operations by the company 
would injure their land, and that they 
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were ‘persons aggrieved’ by the action 
of the Minister. It was held that the 
expression ‘person aggrieved’ in a 
Statute meant a person who had suf- 
fered a legal grievance; anyone given 
the right under Section 37 of the Act 
of 1959 to have his representation 
considered by the Minister was a per- 
son aggrieved, thus Section 31 applied, 
if those rights were infringed; but the 
applicants had no right under the 
statute, and no legal rights had been 
infringed and therefore they were not 
entitled to challenge the Minister’s 
decision. Salmon J. quoted with ap- 
proval these observations of James 
LJ in Re Sidebothem, (1880) 14 
Ch D. 458 at p. 465. 


“The words ‘person aggrieved’ do 
not really mean a man who is dis- 
appointed of a benefit which he might 
have received if some other order had 
been made, A ‘person aggrieved’ must 
be a man who has suffered a legal 
grievance, a man against whom a de- 
cision has been pronounced which has 
wrongfully deprived him of something 
or wrongfully refused him something, 
or wrongfully affected his title to 
something.” 


30. Ex Parte Stott, (1916) 1 
KB 7 is another illustration of a 
person who had no legal grievance, 
nor had he sufficient interest in the 
matter. A licensing authority under 
the Cinematograph Act, 1901, grant- 
ed to a theatre proprietor a licence 
for the exhibition of cinematograph 
films at his theatre. The license 
was subject to the condition that the 
licensee should not exhibit any film 
if he had notice that the licensing 
authority objected to it. A firm who 
had acquired the sole right of exhi- 
bition of a certain film in the dis- 
trict in which the theatre was situat- 
ed entered into an agreement with 
the licensee for the exhibition of the 
film at his theatre. The licensing 
authority having given notice to the 
licensee that it is objected to the 
exhibition of the film, the firm appli- 
ed for a writ of certiorari to bring 
up the notice to be quashed on the 
ground that the condition attached to 
the licence was unreasonable and 
void, and that they were aggrieved 
by the notice as being destructive of 
their property. It was held that whe- 
ther the condition was unreasonable 
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or not, the applicants were not per- 
sons who were aggrieved by the no- 
tice and had no locus standi to main- 
tain the application, 

al. Similarly, in King v. 
Middlesex Justices, (1832) 37 RR 594 
= 3 B & Ad 938 it was held that 
the words “person who shail think 
himself aggrieved” appearing in the 
statute governing the grant of licen- 
ses to innkeepers mean a person im- 
mediately aggrieved as by refusal of 
a licence to himself, and not one 
who is consequently aggrieved, and 
that though the Justices had granted 
a licence to a party to open a pub- 
lic house not before licensed, with- 
in a very short distance of a licens- 
ed public house, the occupier of the 
latter house could not appeal against 
such grant. 


32. Other instances of a res- 


tricted interpretation of the expres~ 


sion “person aggrieved” are furnish- 
ed by R. v. Bradford-on-Avon Urban 
District Council; Ex Parte Boulton, 
(1964) 2 All ER 492; Gregory v. Cam- 
den London Borough Council, (1966) 
1 WLR 899: R v. London O. 5.; Ex 
parte Westminster Corporation 
(1951) 2 KB 508; Regina : v. Cardiff 
Justices; Ex parte Cardiff Corpora- 
tion, (1962) 2 QB 436. 

33. This Court has laid down 
in a number of decisions that in 
order to have the locus standi to in- 
voke the extraordinary jurisdiction 
under Article 226, an applicant 
should ordinarily be one who has a 


personal or individual right in the 
subject-matter of the application, 


though in the case of some of the 
writs like habeas corpus or quo war- 
ranto this rule is relaxed or modi- 
fied. In other words, as a general 
rule, infringement of some legal right 
or prejudice to some legal interest 
inhering in the petitioner is neces- 
sary to give him a locus standi in the 
matter—(See State of Orissa v. Ma- 
dan Gopal, 1952 SCR 28 = (AIR 1952 
SC 12); Calcutta Gas Co. v. State of 
West Bengal, 1962 Supp 1 SCR 1 = 
(AIR 1962 SC 1044); Ram Umeshwari 
Suthoo v. Member, Board of 
Revenue Orissa, (1967) 1 SCA 413; 
Gadda Venkateshwara Rao v. Gov- 
ernment of Andhra Pradesh, AIR 
1966 SC 828; State of . Orissa v. 
Rajasaheb Chandanmall, AIR 1972 
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SC 2112; Dr. Satyanarayana Sinha v. 
M/s, S. Lal & Co., AIR 1973 SC 2720.) 

34. The expression “ordina- 
rily” indicates that this is not acast- 
iron rule. It is flexible enough to 
take in those cases where the appli- 
cant has been prejudicially affected 
by an act or omission of an autho- 
rity, even though he has no proprie- 
tary or even a fiduciary interest in 
the subject-matter. That apart, in 
exceptional cases even a-stranger or- 
a person who was not a party to the 
proceedings before the authority, but 
has a substantial and genuine inte- 
rest in the subject-matter of the 
proceedings will be covered by this 
rule. The principles enunciated in 
the English cases noticed above, are 
not inconsistent with it. 


35, In the United States of 
America, also, the law on the point 
is substantially the same. “No mat- 
ter how seriously infringement of 
the Constitution may be called into 
question,” said Justice Frankfurter in 
Coleman v. Miller, (1939) 307 US 
433 ‘this is not the tribunal for its 
challenge except by those who have 
some specialized interest of their 
own to vindicate apart from a poli- 
tical concern which belongs to all”. 
To have a “standing to sue”, which 
means locus standi to ask for relief 
in a court independently of a statu- 
tory remedy, the plaintiff must show 
that he is injured, that is, subjected 
to or threatened with a legal wrong. 
Courts can intervene only where le- 


pal rights are invaded*, “Legal 
wrong” requires a judicially 
enforceable right and the touch- 
stone to justiciability is injury 


to a legally protected right. A nomi- 
nal or a highly speculative adverse 
effect** on the interest or right of a 
person has been held to be insuffici- - 
ent to give him the “standing to 
sue” for judicial review of adminis- 
trative action. Again the “adverse 
effect” requisite for “standing to sue” - 


*Chapman v. Sheridan Wyoming Coal 
Co., (1949) 338 US 621. 
**American Jurisprudence 
Ss. 575, p. 334 Joint Anti Fascist 
Refugee Committee v. McGarth, 
(1950) 341 US 123; 

+United States Cane Sugar Refiners’ 
Assoen, v. McNutt 138 F 2d 116 = 


Vol. 2d 


158 ALR 849; 


~” 
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must be an “illegal effect”.¢7 Thus, 
in the undermentioned cases, it was 
held that injury resulting from law- 
ful competition not being a legal 
wrong, cannot furnish a “standing to 
sue” for judicial relief.* 


36. It will be seen that in the 
context of locus standi to apply for 
a writ of certiorari, an applicant 
may ordinarily fall in any of these 
categories: (i) ‘person aggrieved’; (ii) 
‘stranger’; (iii) busybody of meddle- 
some interloper, Persons in the last 
category are easily distinguishable 
from those coming under the first two 
categories. Such persons interfere in 
things which do not concern them. 
They masquerade as crusaders for 
justice. They pretend to act in the 
name of Pro Bono Publico, though 
they have no interest of the public 
or even of their ownto protect. They 
indulge in the past-time of meddling 
with the judicial process either by 
force of habit or from improper mo- 
tives. Often, they are actuated by a 
desire to win notoriety or cheap po- 
pularity; while the ulterior intent of 
-some applicants in this category, may 
be no more than spoking the wheels 
of administration, The High Court 
should do well to reject the applica- 
tions of such busybodies at the thre- 
shold. 


37. The distinction between 
the first and second categories of ap- 
plicants, though real. is not always 
well-demarcated. The first category 
has. as it were, two concentric zones; 
a solid central zone of certainty, and 
a grey outer circle of lessening cer- 
tainty in a sliding centrifugal scale, 
with an outermost nebulous fringe of 
uncertainty, Applicants falling with- 
in the central zone are those whose 
legal rights have been infringed. Such 
applicants undoubtedly stand in the 
category of ‘persons aggrieved’. In 
the grey outer-circle the bounds 
which separate the first category from 
the second, intermix, interfuse and 
overlap increasingly in a centrifugal 


direction. All persons in this outer- 
zone may not be “persons aggriev- 
ed”, 
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38. To distinguish such applic- 
ants from ‘strangers’, among them, 
some broad tests may be deduced 
from the conspectus made above. 
These tests are not absolute and ul- 
timate. Their efficacy varies accord- 
ing to the circumstances of the case, 
including the -statutory context in 
which the matter falls to be consi- 
dered, These are: Whether the ap- 
plicant is a person whose legal right 
has been infringed? Has he suffer- 
ed a legal wrong or injury, in the 
sense, that his interest, recognised 
by law, has been prejudicially and 
directly affected by the act or omis- 
sion of the authority, complained of? 
Is he a person who has suffered a 
legal grievance, a person “against 
whom a decision has heen pronounc- 
ed which has wrongfully deprived 
him of something or wrongfully re- 
fused him something, or wrongfully 
affected his title to something? Has 
he a special and substantial grievance 
of his own beyond some grievance or 
inconvenience suffered by him in 
common with the rest of the public? 
Was he entitled to object and be 
heard by the authority before it took 
the impugned action? If so, was he 
prejudicially affected in the exercise 
of that right by the act of usurpation 
of jurisdiction on the part of the 
authority? Is the statute, in the con- 
text of which the scope of the words 
"person aggrieved” is being consider- 
ed, a social welfare measure design- 
ed to lay down ethical or profes- 
sional standards of conduct for the 
community? Or is it a statute dealing 
with private rights of particular indi- 
viduals? 


39. Now let us apply these 
tests to the case in hand, The Act and 
the Rules with which we are concern- 
ed, are not designed to set norms of 
moral or professional conduct for 
the community at large or evena 
section thereof. They only regulate 
the exercise of private rights of an 
individual to carry on a particular 
business on his property. In this con- 
text, the expression “person aggriev- 
ed” must receive a strict construction. 


40. Did the appellant have 
a legal right under the statutory 
provisions or under the general law 
which has been subjected to or threa- 
tened with injury? The answer in the 
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circumstances of the case must neces- 
sarily be in the negative. 


4i. The Act and the Rules do 
jnot confer any substantive justiciable 
right on a rival in cinema trade, 
apart from the option, in common 
with the rest of the public, toe lodge 
an objection in response to the no- 
tice published under Rule 4, The ap- 
pellants did not avail of this option. 
He did not lodge any objection in 
response to the notice, the due pub- 
lication of which was not denied. No 
explanation has been given as to 
why he did not prefer any objection 
to the grant of the No-Obiection-Cer- 
tificate before the District Magistrate 
or the Government. Even if he had 
objected before the District Magis- 
trate, and failed, the Act would not 
give him a right of appeal. Section 
8A of the Act confers a right of ap- 
peal to the State Government, only 
on any person aggrieved by an order 
of a licensing authority refusing to 
grant a license, or revoking or sus- 
pending any licence under Section 8. 
Obviously, the appellant was not a 
“person aggrieved” within the con- 
templation of Section 8A. 


42. Section 8B of the Act pro- 
vides that the State Government may 
either of its own motion, 
an application made by “an aggriev- 
ed person” call for and examine the 
record of any order made by a licens- 
ing authority under this Act, and 
pass such order thereon. as it thinks 
just and proper, Assuming that the 
scope of the words “aggrieved per- 
son” in Section 8B is wider than the 
ambit of the same words as used in 
Section 8A, then also, the appellant 
cannot, in the circumstances of this 
ease, be regarded as a “person ag- 
grieved” having the requisite legal 
capacity to invoke certiorari iurisdic- 
tion. 


43. The Act and the Rules re- 
cognise a special interest of persons 
residing, or concerned with any ins- 
titution such as a school, temple, 
mosque ete. located within a distance 
of 200 yards of the site on which a 
cinema house is proposed to be con- 
structed. The appellant does not fall 
within the category of such persons 
having a special interest in the loca- 
lity. It is not his case that his cine- 
ma house is situated anywhere near 
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the site in question, or that he has 
any peculiar interest in his personal, 
fiduciary Or representative capacity 
in any School, Temple ete. situated 
in the vicinity of the said site It 
cannot therefore be said that the ap- 
pellant is “a person aggrieved” on 
account of his having a particular 
and substantial interest of his own 
in the subject-matter of the litiga- 
tion, beyond the general interest of 
the public. Moreover the appellant 
could not be said to have been, in 
fact, grieved. As already noticed, 
he, despite adequate opportunity, 
never lodged any objection with the 
District Magistrate, nor went in revi- 
Sion before the State Government. 
Thus the present case is not in line 
with the decisions which are within 
the ratio of Queen v. Justices of Sur- 
rey, (1870-5 QB 466) (supra). 


44. Having seen that the ap- 
pellant has no standing to complain 
of injury, actual or potential, to any 
statutory right or interest, we pass 
on to consider whether any of his 
rights or interests, recognised by the 
general law has been infringed as a 
result of the grant of No Objection 
Certificate to the respondents? Here, 
again, the answer must be in the 
negative. 


45. In Paragraph 7 of the 
writ petition, he has stated his cause 
of action, thus: . 


“The petitioner submits that...... 
he owns a cinema theatre in Mehma- 
dabad which has about a small po- 
pulation of 15000 persons as stated 
above and there is no scope for more 
than one cinema theatre in the town. 
He has, therefore, a commercial in- 
terest in seeing to it that other per- 
sons are not granted a no-objection 
certificate in violation of law.” 


46. Thus, in substance, the ap- 
pellant’s stand is that the setting up 
of a rival cinema house in the town 
will adversely affect his monopolis- 
tic commercial interest, causing pecu- 
niary harm and loss of business 
from competition. Such harm or 
loss is not wrongful in the eye of 
law, because it does not result in in- 
jury to a legal right or a legally 
protected interest, the business com- 
petition causing it being a lawful 
activity. Juridically, harm of this 
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description is called damnum sine in- 
juria, the term injuria being here 
used in its true sense of an act con- 
trary to law.* The reason why the 
law suffers a person knowingly to 
inflict harm of this description on an- 
other, without holding him account- 
able for it, is that such harm done 
to an individual is a gain to society 
at large. 

47. In the light of the above 
discussion, if is demonstrably clear 
that the appellant has not been de- 
nied or deprived of a legal right. He 
has not sustained injury to any le- 
gally protected interest. In fact, the 
impugned order does not operate as 
- a decision against him, much less 
does it wrongfully affect his title to 
something. He has not been subject- 
ed to a legal wrong. He has suffer- 
ed no legal grievance, He has no le- 
gal peg for a justiciable claim to 
hang on. Therefore he is not a ‘per- 
son aggrieved’ and has no locus 
standi to challenge the grant of the 
No Objection Certificate. 


48. It is true that in the ulti- 
mate analysis, the jurisdiction under 
Article 226 in general, and certiorari 
in particular is discretionary. But in 
a country like India where writ peti- 
tions are instituted in the High 
Courts by the thousand, many of 
them frivolous, a strict ascertain- 
ment, at the outset, of the standing 
of the petitioner to invoke this ex- 
traordinary jurisdiction, must be in- 
sisted upon. The broad guidelines in- 
dicated by us, coupled with other 
well-established self-devised rules of 
practice, such as the availability of 
an alternative remedy, the conduct of 
the petitioner etc. can go a long way 
to help the courts in weeding out a 
large number of writ petitions at the 
initial stage with consequent saving 
of public time and money. 


49. While a Procrustean ap- 
proach should be avoided, as a rule, 
the Court should not interfere at 
the instance of a ‘stranger’ unless 
there are exceptional circumstances 
involving a grave miscarriage of jus- 
‘tice having an adverse impact on 
public interests. Assuming that the 
appellant is a ‘stranger’, and not a 


*Salmond on Jurisprudence 12th edn. 
by Fitzgerald p. 357 para 85; 
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busybody, then also there are no ex- 
ceptional circumstances in the pre- 
sent case which would justify the 
issue of a writ of certiorari at his 
instance, On the contrary, the result 
of the exercise of these discretionary 
powers, in his favour, will, on  ba- 
lance, be against publie policy. It 
will eliminate healthy competition in 
this business which is so essential to 
raise commercial morality; it will 
tend to perpetuate the appellant’s 
monopoly of cinema business in the 
town; and above all, it will in effect, 
seriously injure the fundamental 
rights of respondents 1 and 2, which 
they have under Article 19 (1) (g) of 
the Constitution, to carry on trade 
or business subject to ‘reasonable res- 
trictions imposed by law’. 

50. The instant case falls well- 
nigh within the ratio of this Court’s 
decision in Nagar Rice and Flour 
Mills v. N. T. Gowda, (1970) 3 SCR 
846 = (AIR 1971 SC 246) wherein it 
was held that a rice mill-owner has 
no locus standi to challenge under 
Article 226, the setting up of a new 
rice-mill by another — even if such 
setting up be in contravention of Sec- 
tion 8 (3) (c) of the Rice Milling In- 
dustry (Regulation) Act, 1958 — be- 
cause no right vested in such an ap- 
plicant is infringed. 

51. For all the foregoing rea- 
sons, we are of opinion that the ap- 
pellant had no locus standi to invoke 
this special jurisdiction under Article 
226 of the Constitution. According- 
ly, we answer the question posed at 
the commencement of this judgment, 
in the negative and on that ground, 
without entering upon the merits of 
the case, dismiss this appeal with 
costs. 

Appeal dismissed. 
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(A) Constitution of India, Article 
133 — Appeals on certificate — High 
Court granting certificate of fitness 
restricting it to a single pomt — 
Power of Supreme Court to hear 
other submissions, 


Once a certificate of fitness has 
been granted under Article 133, the 
appeal, in all its amplitude, is before 
the Supreme Court and every point 
may be urged by the appellant provi- 
ded the Supreme Court permits it, 
having regard to the circumstances. 
Perhaps, a certificate under Article 
132, or special leave under Article 136 
may stand on a different footing if 
the Court limits the grounds in any 
manner. Of course, in appeals on cer- 
tificate under Article 133, it is still 
within the Court’s discretion not to 
allow a new point to be taken up. AIR 
1963 SC 185 and AIR 1964 SC 136 
Rel. on. (Para 5) 

(B) Transfer of Property Act 
(1882), S. 111 (a) — A lease merely 
stating that it is for a period less 
than one year is ex facie for an inm- 
definite period and, as such, cannot 
expire by efflux of time. 

(Para 9) 


(C) Delhi Rent Control Act (59 
of 1958), S. 14 (1) Cis. (b) and (h)— 
Lease deed executed prior to exten- 
sion of T. P, Act to Delhi area — 
Forfeiture of tenancy caused by sub- 
letting contrary to its terms — Writ- 
ten notice of forfeiture by a land- 
lord is not necessary. (T. P. Act 
(1882), S. 111 (g)). 


Once the inapplicability of the 
T. P. Act to the lease in question is 
assumed and the parties stake their 
claim to the principles of justice, 
equity and good conscience, the basic 
question to be considered is: What is 
the essence of equity in the matter of 
determining a lease on the ground of 
forfeiture caused by the breach of a 
condition? Statutory technicality 
such as ‘notice in writing’ prescribed 
in S. 11T (g) of the T.P. Act cannot 
be called a rule of equity. It isno more 
than a legal form binding on those 
transactions which are covered by 
the law by its own force. The sub- 
stance of the matter — the justice 
of the situation — is whether a con- 
dition in the lease has been breach- 
ed and whether the lessor has, by 
some overt act, brought home to the 
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lessee his election to eject on the 
strength of said breach. (Para 22) 


The touchstone is simply whe- 
ther the formal requirement of the 
law is part of what is necessarily 
Just and reasonable, In this perspec- 
tive, the conclusion is clear that a 
notice in writing formally determin- 
ing the tenancy is not a rule of jus- 
tice or canon of commonsense. If so, 
the mere institution of the legal pro- 
ceeding for eviction fulfils the re- 
quirement of law for determination of 
the lease. The conscience of the 
Court needs nothing more and no- 
thing else. The conclusion emerges 
that the landlord's termination of 
the tenancy in such a case is good 
even without a written notice. AIR 
1953 SC 228, Rel. on; AIR 1965 
SC 1923 and AIR 1967 SC 1419, Re- 
ferred. 1975 Ren CJ 443, Affirmed. 

(Paras 24, 26) 
Cases Referred: Chronological Paras 


iar 1967 SC 1419 = (1967) 1 SCR 
5 


7 8 
_ AIR 1965 SC 101 = (1964) 5 SCR 239 


8 
(1966) 1 SCJ 
29 
(1964) 2 Pale 


AIR 1964 SC 1341 = (1964) 5 SCR 
157 8 
AIR 1963 SC 185 = (1963) 2 SCR 440 
9 


1954 AC 80 = (1954) 1 All ER 273 
; 8 
AIR 1953 SC 228 = 1953 SCR 1009 
14 

AIR 1950 Bom 123 


51 Bom LR 987 

21 
(1949) 53 Cal WN 859 8 
AIR 1919 PC 1 = 46 Ind App 109 20 


Mr. A. K. Sen, Sr. Advocate, 
(M/s, R. L. Kohli, S. K. Bagga, Mrs. 
S. Bagga and Miss Yesh Bagga, Ad- 
vocates with him), for Appellant; Mr. 
Y. S. Chitaley, Sr. Advocate, (M/s. 
R. P. Singh, R. K. Jain and M. Mud- 
gal, Advocates with him}, for Res- 
pondent No. 1. l 

Judgment of the Court was de- 
livered by 

KRISHNA IYER, J:— This fifth 
deck appeal, by certificate under 
Art. 133 of the Constitution, stems 
from a humdrum but protracted liti- 
gation under the rent control law by 


fee 


AIR 1965 SC 1923 = 
484 

AIR 1964 SC 136 = 
933 
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a tenant who has lost all along the 
way. If we may prologise, this spe- 
cial law hopefully set up a quasi- 
judicial machinery for summary trial 
and speedy disposal and prescribed 
eviction save upon simple grounds 
safeguarding the security of tenants 
of buildings against being inequitably 
ejected. But this very case discloses 
the chronic distortion in processual jus- 
tice, caused by a slow-motion sprawl 
of appeals and plethora of technical 
pleas defeating the statutory design. 

2. The obvious legislative po- 
licy and project in this class of sim- 
plistic landlord-tenant litigation de- 
mands a radically non-traditional 
judicial structuring and legal en- 
gineering, by-passing sophistications 
and formalisms and tier-upon-tier of 
judicial reviews. Both these imper- 
tives are conspicuously absent in 
current rent control litigation a dis- 
mal failure which the legislature will, 
we hope, awaken to rectify. Post-au- 
dit of socio-economic laws in action, 
with a view to over-see if legal in- 
stitutions and jural postulates actual- 
ly achieve legislatively mandated ob- 
jectives in special classes of dispute- 
processing, makes for competent and 
credible implementation of laws and 
saves the time of the higher courts 
and the money of the public at pre- 
sent consumed exasperatingly but 
avoidably. The price of legislative 
inaction in these areas is popular 
disenchantment with laws and tribu- 
nals. 


Factual matrix 


3. The appellant is the tenant 
of a building in Delhi having been 
inducted into possession by the res- 
pondent-landlord under a_ letting of 
May 19, 1954, evidenced by a deed 
which fixed the term merely as less 
than a year (a circumstance out of 
which a minor ripple of legal argu- 
ment has arisen). At the time of the 
lease the Transfer of Property Act, 
1882 (for short, the T. P. Act), had 
not been extended to Delhi although, 
later, on Dec. 1, 1962, the said ‘Act 
was made applicable to this area. 
The landlord had been receiving rent 
from the tenant until the time he fil- 
ed a petition for eviction (1967), the 
statute which regulated the right to 
eviction being the Delhi Rent Con- 
trol Act, 1958 (59 of 1958) (for short, 
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the Rent Act). The eviction petition 
set out two grounds out of the many 
specified in Sec. 14 of the Rent Act, 
viz., unauthorized sub-letting of a 
portion of the premises and posses- 
sion, by the tenant, of alternative ac- 
commodation. Both these grounds 
having been made out, the evictibi- 
lity under the Rent Act became in- 
evitable. But, in the High Court, the 
appellant-tenant fell back on certain 
defences grounded on Ss, 106 and 111 
of the T. P. Act on the score that no 
notice to quit had been given, nor no- 
tice of forfeiture, as prescribed by 
those sections. There is no dispute 
that neither notice to quit nor notice 
of forfeiture determining the tenancy 
had been given by the landlord. The 
core of the controversy thus turns 
on the need to comply with the re- 
quirements of Ss. 106 and/or 111 of the 
T. P. Act and the fatal effect of fail- 
ure in this behalf. The landlord 
seeks to break through these de- 
fences by urging that the lease has 
expired by efflux of time limited 
thereby under Section 111 (a) and no 
notice terminating the tenancy under 
Sec. 106 is needed and further that 
the forfeiture of the tenancy caused 
by sub-letting contrary to the terms 
of the deed of demise can be availed 
of by the landlord even in the ab- 
sence of a notice as contemplated by 
Section 111 (g) because the T., P. Act, 
as amended by the Amending Act of 
1929, did not, in terms, apply to the 
present lease and the principles of 
justice, equity and good conscience, 
which alone applied, did not deside- 
rate the technical requirement of a 
notice in writing of an intention to 
determine the lease. 


4. The Rent Controller, at the 
floor level, ordered eviction and the 
Appellate Tribunal affirmed it, up- 
holding the vice of sub-letting with- 
cut consent of the landlord in the 
manner specified in Section 14 (1) (b) 
as also the disability spelt out in 
S. 14 (1) (h) on acquiring vacant pos- 
session of alternative residence, The 
resistance founded on the T. P. Act 
was also overruled by the appellate 
Tribunal. But, when the case reach- 
ed the High Court in second appeal, 
under Section 39 of the Rent Act, the 
learned Single Judge felt that certain 
points of law spun out of the T, P. 
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Act deserved consideration by a Divi- 


- sion Bench and referred the appeal. 


for determination accordingly to a 
larger Bench. The Division Bench 
which heard the appeal dismissed it 
but granted a certificate of fitness for 
appeal to the Supreme Court under 
Art. 133 of the Constitution, restrict- 
ing it, however, to but one ground 
urged before it. Shri A. K, Sen, for 
the appellant, made a gentle hint that 
the High Court had heard long argu- 
ments in March 1974 but could re- 
solve its doubts to deliver a judg- 
ment only in May 1975 so much so 
the freshness of counsel’s submissions 
might have faded somewhat and so 
we should have a closer look at his 
points de hors the judgment under 
appeal. If this fact of a long hiatus 
between hearing and - decision were 
true, it must have inflicted a heavy 
strain on the memory of the learned 
Judges which it is a healthy practice 
to avoid. However, after listening to 
Shri A. K. Sen, we feel that his fears 
are unfounded. 


“5. A preliminary pre-emptive 
objection was urged by the respon- 
dent that the High Court having cir- 
cumscribed the certificate to a single 
point no other submissions should be 
permitted. We see no force in this 
untenable insistence on tying down 
the appellant. Once a certificate of 
fitness has been granted under Arti- 
cle 133, the appeal, in all its ampli- 
tude, is before this Court and every 
point may be urged by the appellant 
provided this Court permits it, hav- 
ing regard to the circumstances, Per- 
haps, a certificate under Art. 132, or 
special leave under Art. 136 may 
stand on a different footing if the 
Court limits the grounds in any 
manner. Of course, conceding the 
Court’s plenary power in appeals on 
certificate under Art, 133, it is still 
within the Court’s discretion not to 
py a new point to be taken up 
(The rulings in (1963) 2 SCR 440 = 
(AIR 1963 SC 185) and (1964) 2 SCR 
933 =(AIR 1964 SC 136) lay down 
the law on this point). 

The contentions 


6. We have already indicated 
that, under the Rent Act two 
grounds for eviction have been made 
good by the landlord. Indisputably, 
sub-letting has been substantiated. 
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Even so, itis argued that only 
where a lease has been duly deter- 
mined giving rise to a right to pre- 
sent possession under the T. P, Act 


can the landlord sue for recovery of `. 


the building. The scheme of the Rent 
Control law, speaking generally, is to 
put further fetters on landlords seek- 


~ ing eviction from urban buildings 


where, in the absence of such new 
barriers, they will be entitled to 
ejectment, The acute scarcity of ac- 
commodation is the raison d’etre of 
the law. It is not as if the rent con- 
trol statutes are a bonanza for the 
landlords and confer a relaxed. right 
tc eject where, under the general . 
law, they do not have such a right - 
in praesenti, To hold otherwise is 
to pervert the purpose and substitute 
an added danger for an extra dyke. 
It follows that even where under a > 
particular rent control statute the 
landlord makes out grounds for evic- 
tion, he can institute proceedings in 
this behalf only if de hors the said 
grounds he has cause of action 
under the T.P.. Act. 


7. We agree that, if the rent 
control legislation specifically provides 
grounds for eviction in supersession, 
not in supplementation, of what is 
contained in the T. P. Act, the situa- 
tion may conceivably be different. 
But, in the Delhi Rent Act, as in 
many other like statutes, what is in- 
tended to be done is not to supplant 
but to supplement, not to eliminate 
the statutory requirements of deter- 
mination of tenancy but to super- 
impose a ban on eviction which 
otherwise may be available in con- 
formity with the T. P. Act without 
fulfilment of additional grounds, ‘No 
order...... for the recovery of posses- 
sion of any premises shall be made 
iune in favour of the landlord against 
a tenant is a blanket ban in Section 
14 (1) of the Rent Act. It is follow- 
ed by enumeration of specific grounds 
proof of which may authorize the 
Controller to make an order for the 
recovery of possession of the premi- 
ses. It follows that before a landlord 
can institute proceedings for recovery 
of possession, he has to make out his 
right (a) under the T. P. Act; and (b) 
under the Rent Act, i 

8. In Manujendra Dutt {1967} 
T SCR 475 = (AIR 1967 SC 1419 this 
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court considerea the questicn elabora- 
tely and observed: 


“The Thika Tenancy Act like 
similar Rent Acts passed in different 
States is intended to prevent indiscri- 
minate eviction of tenants and is in- 
tended to be a protective statute to 
safeguard security of possession of 
tenants and therefore should be cons- 
trued in the light of its being a social 
legislation. What Section 3 therefore 
does is to provide that even where a 
landlord has terminated the contrac- 
tual tenancy by a proper notice such 
landlord can succeed in evicting his 
tenant provided that he falls under 
one or more of the clauses of that 
section. The word ‘notwithstanding’ 
in Section 3 on a true construction 
therefore means that even where the 
contractual tenancy is properly ter- 
minated, notwithstanding the land- 
lord’s right to possession under the 
Tranfer of Property Act or the con- 
tract of lease he cannot evict the 
tenant unless he satisfied any one of 
the grounds set out in Section 3. 
Rent Acts are not ordinarily intend- 
ed to interfere and with contractual 
leases and are Acts for the protection 
of tenants and are consequently res- 
trictive and not enabling, conferring 
no new rights of action but restrict- 
ing the existing rights either under 
the contract or under the general 
law. 


x X X x X 


The right to hold over, that is, 
the right of irremovability, thus is a 
right which comes into existence 
„after the expiration of the lease and 
until the lease is terminated or expi- 
res by efflux of time the tenant 
need not seek protection under the 
Rent Act. For, he is protected by 
his lease in breach of which he can- 


not be evicted, (See Meghji Lak- 
shamshi and Bros. v. Furniture 
Workshop — 1254 AC 80, 90). In 


Abbasbhai v. Gulamnabi, (AIR 1964 
SC 1341), this Court clearly stated 
that the Rent Act did not give a 
right to the landlord to evict a con- 
tractual tenant without first deter- 
mining the contractual tenancy. In 
Mangilal v. Sugan Chand, (AIR 1965 
SC 101) while construing Sec. 4 of 
the Madhya Pradesh Accommodation 
Control Act (XXIII of 1965), a sec- 
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tion similar to Section 3 of the pre- 
sent Act, this Court held that the 
provisions of Section 4 of that Act 
were in addition to those of the 
Transfer of Property Act and there- 
fore before a tenant could be evict- 
ed by a landlord, he must comply 
with both the provisions of Sec, 106 
of the Transfer of Property Act and 
those of Section 4. The Court fur- 
ther observed that notice under Sec- 
tion 106 was essential to bring to an 
end the relationship of landlord and 
tenant and unless that relationship 
was validly terminated by giving a 
proper notice under Sec. 106 of the 
Transfer of Property Act, the land- 
lord could not get the right to ob- 
tain possession of the premises by 
evicting the tenant (See also Haji 
Mohammad v. Rabati Bhushan, (1949) 
53 Cal WN 859)” 


We are inclined to hold that the 
landlord in the present case cannot 
secure an order for eviction without 
first establishing that he has validly 
aes the lease under the T. P. 
ct. 


9. We are therefore thrown 
back to an examination of the argu- 
ment pressed by the appellant-ten- 
ant that independently of the rent 
control law, the respondent has no 
subsisting cause of action, The con- 
tention is two-fold. Firstly, the lease 
is one where the time is not limited 
and therefore Sec. 111 (a) will not 
apply and is terminable on the part 
of the lessor only in the manner 
provided by Section 106, ie, by 15 
days’ notice expiring with the end of 
the month of the tenancy. Admit- 
tedly, no such notice was given. The 
counter-contention of the landlord. 
apart from the plea of statutory ten- 
ancy requiring no further notice to 
determine, is that the lease is fcra 
specified period even though it ex- 
presses itself as for a term less than 
One year and under Section 111 (a) 
has expired by efflux of time, We 
cannot agree to this feebly asserted 
argument. A lease merely stating that 
it is for a period less than one year 
is ex facie for an indefinite period 


-and, as such, cannot expire by efflux 


of time. Nor are we convinced that, 
notwithstanding the acceptance of 
rent for the period of 11 . years the 
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landlord had not assented to the 
holding over of the tenancy and that 
what emerged was a statutory ten- 
ancy which did not require notice in 
law for valid determination. Possi- 
bly so; not necessarily. However, we 
need not explore this aspect further 
in the view that we take of the other 
submission of the landlord that the 
lease has been determined by forfei- 
ture, not in terms of Sec, 111 (g) of 
the T.P. Act, but on the application 
of the principles of justice, equity 
and good conscience. We will exa- 
mine this latter contention in some 
detail, as it is decisive of the fate of 
the case. 


10. The Rent Act contempla- 
tes no elaborate pleadings but filling 
out of particulars in a pro forma 
which takes the place of a plaint. No 
specific averment of forfeiture and 
consequent determination of the lease 
is found in the petition. Having re- 
gard to the comparative informality 
of these proceedings and the quasi- 
judicial nature of the whole process, 
such an omission cannot be exagge- 
rated into a lethal infirmity. What 
is perhaps more pertinent is that the 
petitioner was innocent of the plea 
of forfeiture throughout the stages of 
the trial before the Rent Controller 
when the case reached the appellate 
stage, it was specifically urged that 
the tenancy ‘stood terminated by for- 
feiture under Sec. 111 (g) of the T.P. 
Act. The Tribunal studied the terms 
of the rent deed, Exhibit AW 3/1 and 
held that there was an express con- 
dition against sub-letting and a pro- 
vision that on breach thereof the 
lessor had the right to move for 
eviction — something equivalent to a 
right to re-enter, The tenant re- 
monstrated against this new plea be- 
ing permitted in appeal but the Court 
construed the statement in the pro 
forma in column 18-B, thatno notice 
is necessary, to mean that there was 
a determination by forfeiture even 
withòut the issuance of a notice. 
Moreover, the Court noticed the fact 
that the question was only one of 
law and should be permitted in the 
interests of justice, After some con- 
sideration of the issue the Tribunal 
reached the result ‘that the tenancy 
stood determined by forfeiture and 
therefore no notice was required’. 
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[Prs. 9-12] 
We need not tarry further 


` tenability of this conclusion since the 


matter has been more fully examined 
at the High Court level. 


11. Arguments before us have 
proceeded on the footing that a sub- 
tenancy has been created and this 
amounts to a breach of condition with 
a provision for re-entry. The tribunal 
in appeal held that no notice was 
necessary since the lease was created 
prior to the extension of the T. P. Act 
to Delhi, Although there is some con- 
fusion in this order about the deter- 
mination of the lease being under 
Section 111 (g) or outside it, the 
thrust of the holding is found in these 
concluding words: 


“However, as held by the Sup- 
reme Court in Namdeo Lokman v. 
Narmada Bai, AIR 1953 SC 228 the 
provisions, in Section 111 (g) as to 
notice in writing as a preliminary to 
a suit for ejectment based on forfei- 
ture of a lease is not based on the 
principles of justice, equity or good 
conscience and would not govern the 
lease made prior to the coming into 
force of the T. P. Act or to a 
lease executed prior to the coming 
into force of the T, P. Act. The lease 
in question was admittedly created 
before December 1, 1962 and, there- 
fore, the requirement of the notice 


in writing could not be insisted 
upon.” 
In short, the clincher was ‘justice, 


equity and good conscience’, 


12. The critical phase of the 
case thus beckons us, the last court 
of law and justice, to the final valley 
of the forensic battle. Does the T. P. - 
Act apply to a lease executed prior _ 
to the extension of that Act to the 
area, even though the event that de- 
termines the tenancy viz., forfeiture, 
occurs after such extension? Second- 
ly, if the T.P. Act doesnot apply pro- 
prio vigore to such. demises and 
their determination, can the princi- 
ples of justice, equity and good con- 
science be invoked to transplant the 
twin rules in Section 111 (g) of the 
said Act? Thirdly — and this is the 
crux of the matter — if such trans- 
fusion is permissible, is the synerge- 
tic operation of breach of a condition 
of the lease providing for re-entry 
and a written notice of forfeiture on 
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that score obligatcry in terms of 
S. 111 (g) or can written notice of 
forfeiture be dispensed with as be- 
ing no part of equity or justice but 
a technical or formal statutory re- 
quirement? What, in short, is the 
status of the formula of justice, equity 
and good conscience, in the legal 
pharmacopoeia af India? 


13. Shri A. K. Sen urges that 
the procedural interdict against rais- 
ing the objection based on S. 111 (g) 
~ is of no consequence, While the law 
goes to the root of the case and is 
perfectly plain and the facts indubi- 
tably manifest on the record, the re- 
fusal to examine and uphold the ob- 
jection, if valid, is to surrender the 
judicial function of doing justice ac- 
cording to law at the illegitimate al- 
tar of technical inhibition, More- 
over, he argues, the plea based on 
Section 111 (g) in some form or other, 
is writ large m the Tribunal’s order 
and the High Court’s judgment. New 
nuances and clearer focus may be 
allowed where the point of law has 
been broadly touched upon. Face to 
face with. the issue of forfeiture 
under Section 111 (g), the appellant 
presses the position that since ad- 
mittedly no notice in writing, as laid 
down in the section, has been issued, 
the eviction proceeding can be shot 
down by that legal missile alone, 


14. Befcre the amending Act 
of 1929, all that was necessary for 
the lessor to determine the demise on 
forfeiture was to do ‘some act show- 
ing his intention to determine the 
lease’, The rule of English law be- 
fore the enactment of the Law of 
Property Act, 1925 appears to be 
that a suit for ejectment is equiva- 
lent to a re-entry. It has been held 
in India that an act showing the les- 
sor’s intention to determine the lease 
can take the form of the institution 
of an action in ejectment. The sta- 
tutory law, as it now stands, how- 
ever is that the happening of any 
of the events specified in Section 111 
(2) does not, ipso facto, extinguish 
the lease but only exposes the lessee 
to the risk of forfeiture and clothes 
the lessor with the right, if he so 
chooses, to determine the lease, by 
giving notice in that behalf. Mulla 
states the law correctly thus: 


A.L R.. 
“Forfeiture of a lease requires 
the operation of two factors: (1) A 


breach by the lessee of an express 
condition of the lease which provides 
for re-entry on such breach and (2) 
a notice by the lessor expressing his 
intention to determine the lease.” 


Tii on T, P, Act, pp. 746-747, 6th 


The notice has to be in writing. 
In Namdeo Lokman Lodhi, (1953) SCR 
1009, 1015 = (AIR 1953 SC 228 at 
p. 230) this Court laid down the law 
to the same effect. Mahajan J., ob- 
served: 

“Section 111 (g) in terms makes 
the further act an integral condition 
of the forfeiture, In other words, 
without this act there is no complet- 
ed forfeiture at all. Under the old 
section an overt act evidencing the 
requisite intention was essential. As 
the law stands today, under the Act 
notice in writing by the landlord is a 
condition precedent to a forfeiture 
and the right of re-entry.” . 


It cannot be gainsaid that a notice, 
as envisioned in Section 111 (g) not 
having been given to the lessee in 
the present case, determination of the 
demise under Section 111 (g) cannot 
be claimed by the lessor. Thus, if 
the fortune of the landlord were to 
turn on the application of the T. P. 
Act as it stands now, the ejectment 
proceeding must be rebuffed. 
Counsel for the respon- 
dent seeks to sustain his case on the 
submission that the T, P. Act does not 
apply to the lease in question and 
therefore a forfeiture giving rise to 
a determination of the lease follows 
upon breach of a condition in the 
lease, to wit, sub-lease of a portion 
of the building, plus an act indicative 
of the landlord’s intention to termi- 
nate the tenancy. According to 
counsel. in the absence of a specific 
statutory provision, the rules of jus- 


tice, equity and good conscience gov- 


ern the situation and this element is 
amply fulfilled by the filing of the 
eviction petition itself. We are, 
therefore, called upon to consider 
whether the provisions of the T. P. Act 
apply to the lease of 1952 executed 
in Delhi and, secondly, if it does not, 
whether its present provision, as am- 
ended in 1929, has to be treated as 
a rule of justice, equity and good 
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conscience, or the mere institution of 
legal proceedings for ejectment 


would be tantamount to an act evi- 
dencing the intention of the lessor to 
avail himself of the forfeiture clause 
and sufficient to satisfy justice, equity 
and good conscience. 


16. A little legal history helps 
to appreciate this part of the contro- 
versy. The T. P. Act came into force 
on July 1, 1882; but it extended in 
the first instance to the whole of 
India except certain saved territories 
including Delhi. It was actually ex- 
tended to Delhi only in 1962. Section 
2 (c) of the Act provides that ‘no- 
thing herein contained shall be 
deemed to affect any right or liabi- 
lity arising out of a legal relation 
constituted before this Act comes 
into force, or any relief in respect of 


any such right or liability’. There is 
some dispute as to what ‘nothing 
herein contained’ connotes. Shri A. 
K. Sen submitted that the Act had 


come into force as early as 1882 and 
while transactions created before 
that date (July 1, 1882) would not 
be affected by its provisions, subse- 
quent transactions would be govern- 


ed by that Act even though they may | 


have been executed before the ex- 
tension of the Act to a particular 


area, His brief contention was, to 
start with, that even if the Act was 
extended to Delhi in 1962, once it 
was so extended the whole Act came 
into force in its totality in that area 
and only those transactions which 
were expressly saved by Section 2 
viz., ‘legal relations constituted before 
this Act comes into force’ escaped 
from its operation. So much so the 
present lease being of 1954 would be 
covered by Section 111 (g) Our at- 
tention was drawn by him to S. 63 
of the Amending Act in this connec- 
tion. 


17. Shri Chitaley, for the res- 
pondent, countered this contention by 
another extreme stand. According to 
him. the Act came into force in Delhi 
only when it was extended to that 
place, viz., in 1962. Therefore, tran- 
sactions prior to that date swam out 
of its operation altogether. A third 
possibility, a sort of via media or 
golden mean, also came up for consi- 
deration as a close-up of the relevant 
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provisions was taken, This view was 
that while transactions which came 
into existence in an area before 
the Act was extended to that area, 
would be tested for their validity by 
the law extant when the transaction 
was entered into, the remedies and 
other incidents would be conditioned 
by the T. P. Act if it had been extend- 
ed to the area when the remedy was 
sought to be enforced. Shri Chitaley 
wanted us to accept Namdeo as an 
authority for his proposition and re- 
lied on certain passages therein. The 
problem presented before us cannot 
be disposed of in an easy fashion and 
deserves serious examination, In the 
present case we are relieved of that 
obligation for the weighty reason that 
the appellant has all along staked his 
case on the application of the rules of 
justice, equity and good conscience 
and not on the textual rigour of Sec- 


tion 111 (g) applied proprio vigore. 


18. We have already indicated 
that although this question was not 
canvassed before the trial Court, the 
appellate tribunal did consider it as 
a point of law. In doing so, the 
learned Tribunal applied what he 
considered to be the principles of 
justice, equity and good conscience 
and dispensed with the drastic insis- 
tence on notice in writing. In the 
High Court, the position taken up by 
the appellant did not disturb the ap- 
plication of justice, equity and good 
conscience, On the contrary, the Divi- 
sion Bench emphatically asserted 
that the appellant never disputed this 
proposition. Indeed, both in regard 
to notice to quit and notice of for- 
feiture. the appellant accepted the 
application, not of the T. P. Act as 
such, butof the rules of justice, equity 
and good conscience. We may as 
well excerpt the relevant statement 
in the judgment of the High Court: 


“In the present case, the provi- 
sions of the T. P. Act had not been 
extended to Delhi during the mate- 
rial period and these provisions 
would. therefore, not be applicable 
to the tenancy in question. It was 
not disputed before us that in view 
of this only such of the principles 
embodied in the provisions of Ss. 106 
and 111 of the T. P. Act would regu- 
late the matter as could be held to 
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be consistent with the rules of 
equity, justice and good conscience. 
It was also not disputed before us 
that even though the provision of 
Section 106 of the T. P, Act laying 
down the manner in which a tenancy 
may be terminated are technical in 
character, in that they require such 
termination ‘by: fifteen days’ notice 
expiring with the end of the month 
of the tenancy’, It would be consis- 
tent with the requirements of equity, 
justice and good conscience that a 
tenant has reasonable notice of ter- 
mination even though it does not 
expire with the end of the month of 
a tenancy. It was also not disputed 
that in the present case, no notice 
whatever was sent to the tenant of 
the application for eviction when the 
notice was sought to be justified on 
the ground that no such notice was 
necessary because the tenancy stood 
determined either by efflux of time 
limited thereby in terms of the prin- 
ciple embodied in Sec. 111 (a) of the 
T. P. Act or by forfeiture following 
the breach by the tenant of the ex- 
press condition regarding subletting 
in terms of the principles embodied 
in Section 111 (g) of the said Act.” 


19. If the appellant’s case was 
that the T. P. Act applied of its own 
force, he would have urged so in the 
High Court, especially because the 
appellate tribunal had dealt an evic- 
tion blow on him by applying the 
rules of justice, equity and good con- 
science. Moreover, the categorical 
statement in the judgment of the 
High Court confirms the view that 
the appellant stuck to his stance of 
justice, equity and good conscience. 
Nay more. Even in the grounds of 
appeal to this Court, he has only 
harped on justice, equity and good 
conscience and invoked Sec. T11 (g) 
as embodying equity and good con- 
science. For the first time he has, 
by a volte face, switched to the T, P. 
Act as against the rules of justice, 
equity and gocd conscience. It is too 
late in the day to set up a new case 
like that. There are many reasons 
why. Even though we have power to 
permit a new plea, we should not 
exercise it here. We decline our dis- 
cretion to allow the appellant to tra- 
vel into the new statutory territory 
of Section 111 (g) He has to stand 


or fall by his submission that jus- 
tice, equity and good conscience is 
the alter ego of Section 111 (g) of the 
T. P. Act in its dual requirement 
of (a) the breach of a condition pro- 
viding for re-entry and (b) notice in 
writing to the lessee of an intention 
to determine the lease. 


20. Once we assume the in- 
applicability of the T, P, Act to the 
lease in question — an assertion of 
the respondent which we do not feel 
compelled to consider in this appeal 
-we are confronted by the concept of 
Justice, equity and good conscience 
which, admittedly comes into play in 
the absence of any specifie legislative 
provision, In India and in other colo- 
nies during the Imperial era a tacit 
assumption had persuaded the courts 
to embrace English law (the civilizing 
mission of the masters) as justice, 
equity and good conscience, Through- 
out the Empire, in Asia and Africa, 
there was an inarticulate premise 
that English law was a blessing for 
the subject peoples. Robert M. Said- 
man writes about Sudan: 


“The courts were simply direct- 
ed to decide cases on the basis of 
‘justice, equity and good conscience’ 
(Civil Justice Ordinance, 1929, Ch. 9, 
10 Laws of the Sudan 13 (1955). How- 
ever, the judges were all English 
and with magnificent insularity 
it developed that ‘justice, equity and 


good conscience’ meant not merely 
English common law but English 
statutory law as well, The author 


has been told by an English barris- 
ter who tried a case in the Sudan 
some years ago that he was amazed 
to discover that ‘justice, equity and 
good conscience,’ meant in his case 
the English Sale of Goods Act, 1862.” 
(Law and Economic Development 
in Independent, English-Speaking, 
Sub-Saharan Africa — Wisconsin Law 
Review Vol. 1966, Number 4, Fall) 


The Judicial Committee of the Privy 
Council struck a similar note in 
Maharaja of Jeypore v. Rukmani Pat- 
tamahdevi, AIR 1919 PC 1 where 
Lord Phillimore stated: 


“They are directed by the seye- 
ral charters to proceed where the 
law is silent, in accordance with jus- 
tice, equity and good conscience 
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and the rules of English law as to 
forfeiture of tenancy may be held 
and have been held to be consonant 
with these principles and to be ap- 
plicable to India.” 


21. Unfortunately, even after 
liberation, many former colonies, in- 
cluding India, did not shake off this 
neo-colonial jurisprudence (See AIR 
1950 Bom 123). This is the genesis 
of the idea that Indian ‘good con- 
science’ is English Common Law dur- 
ing the reign of Empress Victoria. 
The imperatives of Independence and 
the jural postulates based on the 
new value system of a developing 
country must break off from the 
borrowed law of England received 
sweetly as ‘justice, equity and good 
conscience’, We have to part com- 
pany with the precedents of the Bri- 
tish-Indian period tying our non-sta- 
tutory area oflawto vintage English 
law christening it ‘justice, equity 
and .good conscience’. After all, con- 
science is the finer texture of norms 
woven from the ethos and lifestyle 
of a community and since British 
and Indian ways of life vary so much 
that the validity of an  anglophilic 
bias in Bharat’s justice, equity and 
good conscience is questionable to- 
day. The great values that bind law 
to life spell out the text of justice, 
equity and good conscience and Car- 
dozo has crystallised the concept 
thus: 


“Life casts the mould of conduct 
which will some day become fixed as 
law.” 


Free India has to find its conscience 
in our rugged realities and no more 
in alien legal thought. In a larger 
sense, the insignia of creativity in law, 
as in life, is freedom from subtle 
alien bondage, not a silent spring nor 
hot-house flower. 


22. So viewed, the basic 
question is: What is the essence of 
equity in the matter of determining 
a lease on the ground of forfeiture 
eaused by the breach of a condition? 
Can any technical formality be ex- 
alted into a rule of equity or should 
a sense of realism, read with justice, 
inform this legal mandate? If law 
and Justice — in the Indian context 
— must speak to each other, statu- 
tory technicality such as ‘notice in 


writing’ prescribed in Section 111 (g) 
of the T, P. Act cannot be called a rule 
of equity, It is no more than a le-|. 
gal form binding on those transac- 
tions which are covered by the law 
by its own force. The substance of 
the matter — the justice of the situa-| ` 
tion —— is whether a condition in the 
lease has been breached and whe- 
ther the lessor has, by some overt 
act, brought home to the lessee his 
election to eject on the strength of 
the said breach. 


23. This Court, in Namdeo 
has explained the rule of justice, 
equity and good conscience. It ob- 
served, at p. 1015: 


“It is axiomatic that the courts - 
must apply the principles of justice, 
equity and good conscience to tran- 
sactions which come up before them 
for determination even though the 
statutory provisions of the Transfer 
of Property Act are not made applic- 
able to these transactions. It follows 
therefore that the provisions of the 
Act which are but a statutory re- 
cognition of the rules of justice equity 
and good conscience also govern 
those transfers, If, therefore, we are 
satisfied that the particular principle 
to which the legislature has now 
given effect by the amendment to 
Section 111(g) did in fact represent a 
principle of justice, equity and good 
conscience, undoubtedly the case will 
have to be decided in accordance 
with the rule laid down in the sec- 
tion, although in express terms it has 
not been made applicable to leases 
executed prior to the Transfer of 
Property Act coming into force. 


The main point for consideration 
thus is whether the particular pro- 
vision introduced in sub-section (g) 
of Section 111 of the Transfer of Pro- 
perty Act in 1929 is but a statutory 
recognition of a principle of justice, 
equity and good conscience, or whe- 
ther it is merely a procedural and 
technical rule introduced in the 
section by the legislature and is not 
based on any well-established prin- 
ciples of equity. The High Court 
held, and we think rightly, that this 
provision in sub-section (g) of S. 111 
in regard to notice was not based 
upon any principle of justice, equity 
and good conscience. In the first 
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instance it may be observed that itis 
erroneous to suppose that every pro- 
vision in the Transfer of Property 


Act and every amendment ef- 
fected is necessarily based on 
principles of justice, equity 


and good conscience. It has to be 
seen in every case whether the par- 
ticular provisions of the Act relied 
upon restates a known rule of equity 
or whether it is merely a new rule 
laid down by the legislature without 
reference to any rule of equity and 
what is the true nature and charac- 
ter of the rule. Now, so far as Sec- 
tion 111 (g) of the Act is concerned, 
the insistence therein that the notice 
should be given in writing is intrin- 
sic evidence of the fact that the for- 
mality is merely statutory and it can- 
not trace its origin to any rule of 
equity. Faquity does not concern it- 
self with mere forms or modes of 
procedure, If the purpose of the 
rule as to notice is to indicate the 
intention of the lessor to determine 
the lease and to avail himself of the 
tenant’s breach of covenant it could, 
as effectively, be achieved by an 
oral intimation as by a written one 
without in any way disturbing the 
mind of the chancery judge. The re- 
quirement as to written notice pro- 
vided in the section therefore cannot 
be said to be based on any general 
rule of equity. That it is not so is 
apparent from the circumstance that 
the requirement of a notice in writ- 
ing to complete a forfeiture has been 
dispensed with by the legislature in 
respect to leases executed before ist 
April, 1930. Those leases are still 
governed by the unamended sub-s. (g) 
of Section 111. All that was requir- 
ed by that sub-section was that the 
lessor was to show his intention to 
determine the lease by some act in- 
dicating that intention. The princi- 
ples of justice, equity and good con- 
science are not such a variable com- 
modity, that they change and stand 
altered on a particular date on the 
mandate of the legislature and that 
to leases made between 1882 and 
1930 the principle of equity applic- 
able is the one contained in sub-s. (g) 
as it stood before 1929, and to 


leases executed after Ist April 1930, 
the principle of equity is the one 
stated in the sub-section as it now 


stands. Question may also be posed 
whether according to English - law a 
notice is a necessary requisite to com- 
plete a forfeiture.” 


24, Of course, in that case, 
Mahajan, J. has dwelt at length on 
the English law of landlord and ten- 
ant and the discussion is partially 
suggestive of the English law of real 
property being a good guide to the 
Indian Judge’s good conscience. But 
the ratio is clear that processual 
technicalities and even substantive 
formalities cannot masquerade as jus- 
tice and equity. The touchstone is 
simply whether the formal require- 
ment of the law is part of what is 
necessarily just and reasonable. In 
this perspective, the conclusion is 
clear that a notice in writing formal- 
ly determining the tenancy is not a 
rule of justice or canon of common- 
sense. Realism, married to equity, 
being the true test, we are persuaded 
that the pre-amending Act provision 
of Section 111 (g) is in consonance 
with justice. If so, the mere institu- 
tion of the legal proceeding for evic- 
tion fulfils the requirement of law for 
determination of the lease. The con- 
science of the Court- needs nothing 
more and nothing else. The rule in 
Namdeo settles the law correctly. 


25. Reference was made at the 
bar to the ruling in Mohd. Amir, AIR 
1965 SC 1923, To understand that de- 
cision we have to make a distinction 
between the principles embodied in 
Section 111 (g) and the provisions 
thereof. Not all the stipulations and 
prescriptions in the section can be 
called the principles behind it. In this 
light there is no contradiction between 
the two cases of this Court — the 
earlier one of Namdeo and the later 
Mohd. Amir. We are satisfied that the 
situation in the present case is squa- 
rely covered by the earlier ruling. The 
High Court is right in its view. 


26. It is a fitting finale to 
this part of the argument that in the 
High Court arguments proceeded on 
the footing that the Supreme - Court 
has ruled in Namdeo that ‘there be- 
ing no requirement in English law of 
a written notice to the lessee of the 
intention of the lessor to determine 
the lease on forfeiture, the provision 
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of a notice would not be considered 
as being consistent with the rules of 
equity, justice and good conscience’. 
We have already made our comments 
on the anglophonic approach and do 
not wish to reiterate them here. 
However, there are certain pregnant 
observations in the judgment under 
appeal pertinent to the present dis- 
cussion, Observed the High Court: 


“In the case of Namdeo Lokman 
Lodhi the Supreme Court was direct- 
ly concerned with the question of the 
requirement of written notice en- 
grafted into the Clause (g) by the 
amendment of 1929 was of a techni- 
cal nature or could be said to be 
consistent with the English rule re- 
garding forfeiture and therefore, in 
consonance with the principles of jus- 
tice, equity and good conscience and 
the question was clearly answered in 
the negative.” 

The irrelevance of the English law 
as such to notions of good conscience 
in India notwithstanding, we agree 
that a written notice is no part of 
equity. The essential principles, not 
the technical rules, of the T. P. Act 
form part of justice, equity andi 
good conscience. The conclusion 
emerges that the landlord’s termina- 
tion of the tenancy in this case 1S 
good even without a written notice. 


27. Many other niceties of 
law were presented to us by Shri 
A. K. Sen to extricate the tenant 
from eviction. They are too unsub- 
stantial and intricate for us to be de- 
flected from the sure and concurrent 
findings, read in the background of 
an alternative accommodation being 
available to the tenant. 


28. We dismiss the appeal but 
direct that this order for eviction 
shall be executed only on or after 
March 1, 1976. ‘The over-all circum- 
stances justify a direction that the 
parties do bear their costs through- 


out. 
Appeal dismissed. 
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(From: 1969 Pat LJR 414) 
A. N. RAY C. J., M. H. BEG, 
R. S. SARKARIA AND P. N. 
SHINGHAL, JJ. 


Union of India and others, Ap- 
pellants v. Tata Iron & Steel Co. 
Ltd., Jamshedpur, Respondent. 

Civil Appeal Nos. 725-737 of 
1971, D/- 17-12-1975. : 


(A) Central Excises and Salt A 
(1944), Section 3 — Central Excise 
Rules, R. 8 (1) — Notification No. 30/ 
60 D- 1-3-1969 — Exemption under 
granted to duty-paid pig iron — Ap- 
plicability — Duty-paid pig iron mix- 
ed with non-duty-paid pig iron — 
Exemption held applied to former, 


The respondent manufactured in- 
got moulds and bottom stools from 
pig iron for use in steel melting 
shops, The respondent paid Central 
Excise duty on such ingot moulds 
and bottom stools in accordance with 
the provisions contained in Section 3. 
When ingot moulds and bottom 
Stools became unfit for further use, 
they were scrapped into pieces and 
remelted in the respondent’s steel 
melting shops in an admixture with 
other non-duty-paid scraps and hot 
metal in the manufacture of steel in- 
gots. Duty was realised from the 
respondent on those steel ingots. The 
respondent claimed a set-off of duty 
to the extent of duty paid on pig iron 
being the re-melted scrap used in 
the manufacture of steel ingots, This 
claim for exemption was based on 
Notification No. 30/60 D/- ‘1-3-1960 
issued in terms of Rule 8 (i) of 
Central Excise Rules, 1944, exempt- 
ing steel ingots in which duty-paid 
pig iron was used, The Revenue 
Authorities rejected the claim of the — 
respondent on the ground that 
exemption was given for virgin pig 
iron and the pig iron, for which 
exemption was claimed, was mixed 
with non-duty paid pig iron. 


Held that contention of the Re- 
venue must fail on two broad 
grounds. First, there could not be 
double taxation on the same article; 
‘Second, Notification No. 30/60 grant- 
ed exemption to duty-paid pig iron. 
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- if duty-paid pig 
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The notification did not say that 
exemption was granted only when 
duty-paid pig iron was used and that 
the exemption would not be available 
iron was mixed 
with other non-duty paid materials. 
1969 Pat LJR 414, Affirmed. 
(Para 23) 
Mrs. Shyamla Pappu, Sr, Advo- 
cate, (M/s. Girish Chandra and S., P. 
Nayar, Advocates with her), for Ap- 
pellants; Mr. G. S. Pathak, Sr. Ad- 
vocate, (M/s. J. B. Dadachanji, O. C. 
Mathur, R. Narain and Mrs. A. K. 
Verma, Advocates with him), for Res- 
pondent. 


Judgment of the Court was de- 


- livered by 


RAY, C. Ju— These appeals are 

by certificate from the judgment D/- 

= April, 1969 of the High Court of 
atna. 


2. The High Court quashed 
the orders of the Revenue Authori- 
ties dated 7 July, 1967, 

3. The appellants claimed be- 
fore the Revenue Authority exemp- 
tion from the payment of duty in 


respect of duty-paid pig iron which 


(Contd, on Col. 2) 
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was used in the making. of steel in- 
gots. i l TE: 

Å. The respondent manufac- 
tures iron and steel products. The 
respondent manufactures ingot moulds 
and bottom stools from pig iron for 
use in steel melting shops. The res- 
pondent pays Central excise duty . on 
such ingot moulds and bottom stools 
in accordance with the provisions 
contained in Section 3 of the Central 
Excises and Salt Act, 1944 herein- 
after referred to as the Act, 


5. Section 3 of the Act is the 
charging section. Section 3 states that 
there shall be levied and collected 
in such manner as may be prescrib- 
ed duties of excise on all excisable 
goods other than salt which are pro- 
duced or manufactured at the rates 
set forth in the First Schedule. 


6. Prior to the Finance Act, 
1964 Items Nos. 25 and 26 in the 
First Schedule to the Act mentioned 
pig iron and steel ingot respectively 
as the description of goods subject to 
excise duty. 


7. As a result of the Finance 
Act, 1964 Items Nos. 25 and 28 were 
substituted by the following:— 


Item No. Description of Goods _ Rate of Duty 

20 Iron in any crude form 

including pig iron, scrap Rs. 45 per 
iron, molten iron or iron metric ton 
cast in any other shape or 
size. 

5 26 Steel ingots including Rs. 55 per 
steel melting scrap . metric ton. 

8. The respondents case be- of Rule’ 8 (1) of the Central Excise 
fore the Revenue Authorities and Rules, 1944 (hereinafter called the 
also in the High Court in short was Rules) exempting steel ingots in 
this: When ingot moulds and bot- which duty-paid pig iron is used 


tom stools become unfit for further 
use these are scrapped into pieces 
and remelted in the respondent’s steel 
melting shops in an admixture with 
other non-duty paid scraps and hot 
metal in the manufacture of steel in- 
gots. The respondent claimed a set- 
off of duty to the extent of duty-paid 
on pig iron being the remelted scrap 
used in the manufacture of steel in- 
gots. 


9. The respondent based the 
claim for exemption on Notification 
No. 30/60 dated 1 March, 1960 issued 
by the Central Government in terms 


~ 


from so much of the duty leviable 
thereon as is in excess of Rs. 30/- 
per ton. By notification No. 120 of 
1960 dated 1 October, 1960 Notifica- 
tion No. 30/60 was amended by sub- 
stituting the figures and words 
“Rs. 29.35 per metric ton” for the 
words “Rs. 30 per ton.” 


10. By notification No. 75/62 
dated 24 April, 1962 the Central 
Government in exercise of powers 
conferred by Rule 8 (1) of the Rules 
exempted steel ingots falling under 
Item 26 of the First Schedule to the 
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Act and specified in Column 2 of the 

table appended to the notification 

from so much of the duty of excise 

leviable thereon as is in excess of 
(Contd. on Col. 2) 


S. No. Descriptions 


1. If produced out of scrap 
obtained from duty paid 
pig iron 

2. If produced out of old iron 
or steel scrap or serap 

obtained from duty paid 
steel ingots or products 
(75/62) 


11. The rates given in 
aforesaid notifications were 
amended by Notification No. 22 of 
1964 issued on 1' March, 1964. The 
rates in respect of Notification No. 
30/60 dated 1 March, 1960 for the 
words and figures “Rs. 29.35 per me- 
tric ton” the words and figures sub- 
stituted were “Rs, 20/- per ton.” 


12. Duty was realised from 
the respondent on steel ingots in the 
making of which duty-paid pig iron 
of rejected ingot moulds and bottom 
stools were used along with non-duty 
paid materials. The respondent claim- 
ed exemption in respect of duty-paid 
pig iron on rejected moulds and bot- 
tom stools used in the making of 
steel ingots. The claim of the respon- 
dent for exemption in respect of duty 
paid pig iron was rejected by the 
Assistant Collector of Central Excise 
by his order dated 29 August, 1965. 

13. The respondent filed ap- 
peals before the Collector of Central 
Excise who by order dated 30 July, 
1965 dismissed the respondent’s ap- 
peals. 

14. The respondent thereafter 
filed a revision petition before the 
Ministry of Finance under Section 36 
of the Act. The Government by an 
order dated 7 July, 1967 rejected the 
revision petition of the respondent. 
The Government held that the res- 
pondent was not entitled to any ex- 
emption under Notification No. 30/60 
dated 1 March, 1960 because remelted 
scrap obtained from unserviceable 
casting moulds, viz., ingot moulds 
and bottom stools were used in con- 
junction with other non-duty paid pig 
iron in the manufacture of steel in- 
gots, 


these 
further 
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duty specified in the corresponding 
entry in Column 2 of the said table. 
In column 2 of the said notification 


‘the following descriptions and duty 


appear: 
Duty 


Rs. 30 per M. T 


Nil 


15. The respondent challenged 
the orders in the High Court. The 
High Court quashed the orders of 
The High 
Court held that the Revenue Autho- 
rities fell into the error of interpret- 
ing Notification No. 30/60 by confin- 
ing exemption to steel ingots in 
which “entirely, exclusively or only” 
duty-paid pig iron is used. The High 
Court held that the words “entirely, 
exclusively or only” were not used 
in the notification, The notification 
exempted steel ingot in which duty- 
paid pig iron was used. The High 
Court also held that the notification 
would have to be interpreted in a 
manner that the statute would not 
cast a burden twice over for pay- 
ment of tax on the tax payer unless 
the language of the statute is so 
compellingly certain to that effect. 


16. The appellant contended 
that exemption is given for virgin 
pig iron and if pig iron was used and 
thereafter reduced to scrap there 
could be no exemption in respect of 
scrap. It was also said on behalf of 
the appellants that scrap iron was 
different from pig iron, and, there- 
fore, the refund of the duty-paid on . 
pig iron would not arise. 


17, The appellant Government 
relied on Notification No. 75/62 dated 
25 April, 1962 which gave exemp- 
tion to steel ingots from so much of 
the duty of excise leviable thereon 
if produced out of scrap obtained 
from duty paid pig iron or if pro- 
duced out of old iron or steel scrap 
or scrap obtained from  duty-paid 
steel ingots or products. The appel- 
lant Government relied on Notifica- 
tion No. 75/62 dated 25 April, 1962 
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for two reasons. First. it was said 
that the exemption in Notification 
No. 30/60 dated 1 March. 1960 
exempting steel ingot in which duty- 
paid pig iron is used will not exempt 
scrap iron which is different from 
pig iron. Second, Notification No. 75/ 
62 dated 25 April, 1962 gave exemp- 
tion to serap iron in certain cases 
and when Notification No, 75/62 was 
rescinded in 1964 no exemption could 
thereafter be claimed in respect of 
serap. 


18. The respondent contended 
that the appellant all throughout be- 
fore the Reverue Authorities and 
the High Court knew and treated the 
case of the respondent to be a claim 
for exemption of duty-paid pig iron 
in the manufacture of steel ingots. 
In paragraphs 5, 6 and 7 of the 
statement of case of the appellant it 
is said that the respondent claimed 
refund of the duty-paid on pig iron 
used in ingot moulds and bottom 
stools being the melted serap in the 
manufacture of steel ingots. In the 
revision order of the Revenue dated 
7 July, 1967 in paragraphs 4 and 6 
it is stated that the claim of the 
respondent was for duty-paid mate- 
rial used in the making of steel in- 
gots. The Revenue Authorities in 
the said order did not accept the 
claim of the respondent for exemp- 
tion on the ground that duty-paid 
pig iron was mixed with non-duty 
paid pig iron. 


19. In Para. 9 of the affi- 
davit of the Revenue used in the 
High Court the Revenue said that 
the various scraps mixed included 
duty-paid and non-duty paid scraps. 
The Revenue referred to rejected in- 
got moulds and bottom. stools as 
scrap. 

20. The respondent in the af- 
fidavit in reply in the High Court 
stated that the “question for consi- 
deration in these writ applications is 
the rate of duty leviable on steel in- 
gots produced from processed moulds 
and bottom plates which have already 
borne a duty.” The respondent also 
stated that the processed mould and 
bottom plates used in the manufac- 
ture of steel ingots are recorded. 

21. The respondent contended 
that it was never the case of the Re- 
venue that it was serap in respect of 
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which the respondent wanted exemp- 
tion. Counsel for the respondent 
rightly submitted that if the Reve- 
nue made that ease’ the respondent 
would have produced not only afti- 
davit evidence but also evidence of 
experts to determine the question of 
fact whether the article, viz., melted 
ingot mould and bottom stools al- 
tered the character of duty-paid pig 
iron. 


22, Counsel for the respon- 
dent is right in the contention that 
the only question here is whether 
duty-paid pig iron is used along 
with non-duty paid materials. There 
is no dispute that there are mate- 
rials and data to find out the quan- 
tity of duty-paid pig iron used. Pig 
iron is made out of iron ore plus 
limestone plus coke. Pig iron is 
melted and processed into ingot 
moulds and bottom stools. Nothing is 
added to pig iron. When ingot moulds 
and bottom stools become unservice- 
able they are broken. This becomes 
scrap and is melted and used in the 
manufacture of steel ingots. The res- 
pondent rightly contends that all the 
time it is duty-paid pig iron which 
is processed into ingot moulds and 
bottom stools and again broken into 
scrap and melted in the making of 
Steel ingots. 


23. The High Court rightly 
held that the contention of the Re- 
venue fails on two broad grounds. 
First, there cannot be double taxa- 
tion on the same article, Counsel for 
the Revenue gave the example of ex- 
cise duty on motor cars, in spite of 
the fact that there was duty on 
tyresand duty on metal sheets. The 
analogy is misplaced. In such cases 
the duty is on the end product of mo- 
tor car as a whole. The duty on 
tyres and the dutyon metal sheets do 
not enter the area of duty on motor 
ear. Second, Notification No, 30/60) . 
grants exemption to duty-paid pig 
iron. The High Court rightly said 
that the Notifieation does not say 
that exemption is granted only when 
duty-paid pig iron is used and that 
the exemption would not be avail- 
able if duty-paid pig iron is mixed 
with other non-duty paid materials. If 
the intention of the Government were 
to exclude the exemption. to duty- 
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paid pig iron when mixed with other 
materials then the _ notification 
would have used the expression 
“only”. or “exclusively” or “entirely” 
in regard to duty-paid pis irom. The 
object of the notification was to grant 
relief by exempting duty-paid pig 
iron, 


24. For these reasons, the 
judgment of the High Court is af- 
firmed and the appeals are dismiss- 
ed. Parties will pay and bear their 
own costs. 

Appeals dismissed. 





AIR 1976 SUPREME COURT 603 
(From: Gauhati)* 

Y. V, CHANDRACHUD, V. R. 
KRISHNA IYER AND A. C. 
GUPTA JJ. 

Bir Chandra Barman, Appellant 
v. Shri Anil Sarkar and others, Res- 
pondents. 


Civil Appeal No. 1436 of 1973, 
D/- 16-12-1975. 


(A) Representation of the People 
Act (1951), S. 123 — Corrupt practice 
— Evidence and proof. 


Charge of corrupt practice is 
quasi-criminal in nature and must be 
proved beyond reasonable doubt, 

(Para 5) 


(B) Representation of the People 
Act (1951), Sec. 116-A —- Appeals te 
Supreme Court — Finding of fact 
and appreciation of evidence. 


The Supreme Court in election 
appeals would not interfere with the 
findings of fact recorded by the Hish 
Court unless these findings suffered 
from any grave and palpable error- 

(Para 9) 


Judgment of the Court was de- 
livered by 


GUPTA, J:— In the general 
election held in 1972 the appellant 


*(Ele. Petn. No. 1 of 1972, D/- 11-6- 
1973—GauhaitL) 5 
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contested unsuccessfully the Assemb- 
Iy Seat in 39 Teliamura Scheduled 
Caste Constituency, Khowai Sub- ` 
Division, in. Tripura. Poll was taken 
on March 11, 1972, the counting took 
Place on March 14 and the result 
was announced the same day. The 
first respondent who secured 5458 
votes was declared elected; the ap- 
pellant polled 3847 votes. There were - 
two other contestants, but it is not 
necessary to refer to them for the 
purpose of this appeal. On April 28, 
1972 the appellant filed a writ peti- 
tion in the High Court of Assam. 
Nagaland, Meghalaya, Manipur and 
Tripura, Agartala Bench, calling in 
question the election of the first res- 
pondent on three grounds, two of 
which relate to corrupt practices re- 
ferred to in sub-sections (1) and (4). 
of Section 123 of the Representation 
of the People Act, 1951 (hereinafter 
referred to as the Act}, and the other 
alleges contravention of Sec. 58 of the 
Act. Tt was stated that the first res- 
pondent and his agents with his con- 
sent offered bribes to the voters to 
induce them to vote for him at the 
election which is a corrupt practice 
under Seetion 123 (3). It was also 
alleged that to prejudice the prospects 
of the appellant’s election, the first 
respondent, or some other persons 
with his consent, published certain 
posters containing statements about 
the appellant’s personal character 
which were false and which the first 
respondent did not believe to be true. 
This is a corrupt practice under Sec- 
tion 123 (4). It was further alleged in 
the election petition that the ballot 
boxes in polling stations Nos. 3 and 14 
had been tampered with after the 
closing of the voting and before the 
commencement of the counting of the 
votes, but the returning officer failed 
to report the matter to the Election 
Commission which he was required 
to do under Section 58 of the Act. 


2. The allegation that the first 
respondent himself had offered bribe 
to the voters was not pressed before 
the High Court, and the High Court 
disbelieved P. W, 9 Mani Ram Bis- 
was and P. W. 11 Brajabashi Sarkar 
who sought to prove that Kulak Hal- 
dar, who worked at the election for 


m 
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the party of which the first respon- 
dent was a candidate, had paid 
Rs. 30/- each to three voters includ- 
ing these witnesses. Having gone 
through the evidence of P, W. Q and 
P. W, 11 we share the view with the 
High Court that they are entirely 
unreliable. Kulak Haldar deposing as 
R. W. 6 denied the allegation against 
him and the High Court from the 
“manner of his deposition’ found 
him a truthful witness, 


3. Two letters, Exhibit 3 and 
Exhibit 4, stated to have been writ- 
ten by one Arabinda Lahiri, were 
produced in support of the allegation 
that some voters were bribed. Ad- 
mittedly Arbinda Lahiri was one of 
the counting agents of the first res- 
pondent. Kulak Haldar also stated 
in his evidence that Arabinda Lahiri 
had occasionally worked for the party 
to which both Kulak Haldar and the 
first respondent belonged. The first 
letter,: Exhibit 3 written on March 7, 
1972 was addressed to one Dinaban- 
dhu Sarkar (P.W, 2). The letter 1s 
as: follows: 


"On account of some urgent work 
I could not come; I have sent one of 
my own persons to you with some 
money, You must purchase the 
votes of Krishnapur area in whatso- 
ever manner you can. I have sent 
this money, according to the direc- 
tion of Anilda (first respondent). The 
votes of Krishneapur must be cast in 
the symbol of Anilda by any means.” 


The writer of the letter signed his 
name as “Shri Arabinda Lahiri’, and 
his address is given as “C. P. M. Of- 
fice’, C. P. I. (M) is the party to 
which the first respondent belonged. 
The other letter, Exhibit 4, was 
written on March 8 to Debendra 
Chandra Biswas (P. W. 3). This letter 
says: 


"Please accept this special mes- 
sage that the messenger of this let- 
ter Rabindra Sutradhar is sent to 
you, In accordance with the direc- 
tion of Anilda I have also sent some 
money with him to you with the re- 
quest that in whatsoever manner pos- 
sible you must see that the votes of 
your village are cast in favour of 
hammer, sickle and star. Do not ig- 
nore this.” 
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This letter is also signed as “Shri 
Arabinda Lahiri”. It was argued on 
behalf of the appellant that these 
letters proved that they were writ- 
ten with the consent of the first res- 
pondent. Arabinda: Lahiri has not 
been examined, P. W. 8, Saraj Bhat- 
tacharjee, who claimed to be a class- 
mate of Lahiri was examined to 
prove that the letters were in his 
handwriting. A cousin of Arabinda 
Lahiri, Sudhir Lahiri (R. W. 5), was 
examined on behalf of the first res- 
pondent, His evidence is that Ara- 
binda used to stay in his house till 
he (Arabinda) passed the Higher 
Secondary Examination in 1972. The 
witness stated that he was well ac- 
quainted with Arabinda’s handwrit- 
ing and denied that the two letters 
were written by Arabinda, The -wit- 
ness added that Arabinda after he 
had passed the Higher Secondary 
Examination was looking for a ‘job 
and was “moving in ministerial cir- 
cle” for that purpose. From the evi- 
dence of P. W. 8, Saraj Bhattacharjee, 
it appears that he was not on inti- 
mate terms with Arabinda and there 
was no special reason why he should 
be able to recognise Arabinda’s hand- 
writing when he confessed his inabi- 
lity to recognise the handwriting of 
the other 70 students in his class. 
Further, this witness was apparently 
not correct when he said that Ara- 
binda passed the Higher Secondary 
Examination in 1971; Arabinda’s cou- 
sin Sudhir Lahiri in whose house 
Arbinda was staying when he appear- 
ed at the examination stated that Ara- 
binda passed the examination in 1972. 
In these circumstances the High Court 
accepted the evidence of R. W. 5 
Sudhir Lahiri and found that the let- 
ters, Exhibits 3 and 4, were not 
written by Arabinda Lahiri. The very 
clear and express words saying that 
money was being sent for the pur- 
pose of purchasing votes, leaving no- 
thing to guess or to be inferred, also 
appear to us as unnatural and there- 
fore suspicious, and we are inclined 
to agree with the High Court that 
these letters are not safe to rely on. 


4. The next ground on which 
the election has been challenged re- 
lates to the corrupt practice under 
Section 123 (4) of the Act. In sup- 
port of the allegation, the appellant 
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produced 12 posters, Exhibit 5 series, 
which contain statements concerning 
the personal character or conduct of 
the appellant. The posters proclaim- 
ed the appellant to be stupid, illite- 
rate and a drunkard: P, W. 5, Jiten- 
dra Chandra Sarkar, saw some of 
these posters on March 10 on the 
walls of certain shops, On the same 
day P. W. 6, Lakshmi Kanta Deb and 
P. W. 7, Mahendra Debnath, also no- 
ticed some posters on the walls of a 
school where the first respondent 
was addressing a meeting. There is 
however no evidence to show that 
any agent of the first respondent, or 
any one else with the consent of the 
first respondent or his election agent 
was responsible for displaying these 
posters. P. W. 5 and P. W. 7 are 
said -to have removed some of these 
posters and handed them over to the 
appellant though neither of them was 
at all familiar with him. The High 
Court found it difficult to believe 
that persons not associated with any 
political party like these witnesses 
would feel so annoyed on reading 
‘these posters that they would remove 
them, carry them home, preserve 
them and subsequently hand them 
over to the candidate whose charac- 
ter was impugned therein. The High 
Court felt that this was “not the 
normal behaviour of an average elec- 
tor”. 


5. It is well established that a 
charge of corrupt practice is quasi- 
criminal in nature and must be prov- 
ed beyond reasonable doubt. On a 
consideration of the evidence the 
High Court found that the allegation 
of corrupt practice, either under sub- 
section (1) or under sub-section (4) of 
Section 123, has not been substantiat- 
ed. On the material on record we 
do not think that the view taken by 
the High Court was arbitrary or un- 
reasonable. 

6. The last ground of chal- 
lenge is based on the provisions of 
Section 58 (1) of the Act. Sec. 58 (1) 
reads: 

“58. Fresh poll in the case of 
destruction, ete., of ballot boxes.— 
(1) If at any election:— 

(a) any ballot box used ata 
polling station or at a place fixed for 
the poll is unlawfully taken out of 


the custody of the presiding officer 
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or the returning officer, or is -.acci- 
dentally or intentionally destroyed or 
lost, or is damaged or tampered with, 
to such an extent, that the resilt of 
the poll at that polling station or 
Place cannot be ascertained, or 


_ (b) any such error or irregularity 
in procedure as is likely to vitiate 
the poll is committed at a polling 
station or at a place fixed for the 
poll, the returning officer shall forth- 
with report the matter to the Elec- 
tion Commission.” 


Section 58 (2) provides inter alia 
that on the matter being reported to 
him, the Election Commission after 
taking all material circumstances into 
account shall declare the poll at that 
polling station or place to be void 
and direct a fresh poll to be taken 
there, unless he was Satisfied that 
the result of a fresh poll at that 
polling station or place would not. 
affect the result of the election. It- 
Is alleged that ballot boxes -of poll- 
ing stations Nos. 3 and 14 had been 
tampered with after the closing of 
the poll on March 11 and before the 
commencement of the counting on 
March 14, but the Returning Officer 
did not report the matter io the Elec-’- 
tion Commission as required of him 
under Section 58 (1). The circum- 
stances referred to in support of this 
allegation are: (i) even according to 
the first respondent, the ballot boxes, 
after the polling was over, were 
wrapped up in markin cloth and 
then put in canvas bags, but the evi- 
dence of R. W, 8, the Returning Of- 
ficer R. W, 9 and R. W. 10, the Pre- 
siding Officers of polling station Nos. 
8 and 14, and the two Counting 
Supervisors, R. W. 1r and R. W. 12 
is to the effect that the ballot boxes 
were not wrapped in markin cloth 
and were put inside the canvas 
bags without any cover; (ii) the bal- 
lot paper accounts, Exhibits A and 
B, relatable to the two polling sta- 
tions in question had some overwrit- 
ings on them: and (ii) while the first 
respondent (R. W, 1) and his election 
agent (R. W. 7) claimed that the bal- 
lot paper accounts had been placed 
in separate envelopes, R. W. 8, 
R. W. 11 and R. W. 12 asserted that 
they were never put in envelopes. Ac- 
cording to the appellant these cir- 
cumstances proved that the balot 
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boxes -had been tampered with. Hav- 
ing considered the evidence of R. W. 
9 and R. W. 10 who were the Pre- 
siding Officers. respectively of polling 
station Nos. 3 and 14, and the two 
Counting Supervisors, R. W, 11 and 
R. W. 12, to whom the ballot boxes 
of these two polling stations were 
given for counting, the High Court 
found that from the time the ballot 
boxes were closed and sealed by the 
Presiding, Officers until they were 
opened for counting by the two 
Counting Supervisors, there could 
have been no tampering of the bal- 
lot boxes. 


TÊ As regards: the overwritings 
on the ballot paper aecounts, the 
Presiding Officers of polling stations 
Nos. 3 and 14 both stated that 
through inadvertence they did | not 
fill in the column against the entry 
as. to the number and name of the 
polling station. Evidence of R. W. 8, 
the Returning Officer, is that he 
found that these two ballot paper ac- 
counts. did not bear the names and 
numbers of the polling stations and 
he himself endorsed the particulars 
on the documents. From the evi- 
dence of R. W. 3, R. W. 10 and 
R. W. 8 the High Court was satisfied 
that the writings on Exhibits A and 
B, challenged as suspicious, were 
done by R. W. 8 for the reasons 
stated by him and that no conclusion 
that the ballot boxes had been tam- 
pered could be drawn from this cir- 
cumstance, 


- 8 On the question as to whe-~ 
ther the ballot boxes were tied in 
markin cloth before they were put 
inside canvas bags, the High Court 
was of the view that there was no 
reason for not accepting the evidence 
of RW8, RW9, RW10, RW 11 and 
R. W. 12 that the ballot boxes had 
'no such cloth cover. About the first 
respondent and the other witnesses 
examined by him who had said that 
the ballot boxes were wrapped in 
markin cloth, the High Court com- 
mented that “their memory on this 
matter could not have been serving 
them faithfully, particularly after 
such a long lapse of time”. Having 
considered the evidence on the point 


ourselves we cannot say that this is - 


not a reasonable view. 
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9. It is now well established 
that this Court in election appeals 
would not interfere with the findings 
of fact recorded by the High Court 
unless these findings suffered from 


any grave and palpable error. In 


case we are unable to find any 
such error; on the contrary, in our 
opinion, the findings arrived at by 
the High Court on the disputed 
questions of fact are perfectly legi- 
timate and reasonable As the 
grounds mentioned in Clauses (ii) and 
(iv) of Section 108 (1) (d) on which 
only the election of the first respon- 
dent could be declared void have not 
been proved, the appeal is dismissed 


with costs, 
Appeal dismissed. 
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Union of India and others, Ap- 
pellants v. Coromandel Fertilizers 
Ltd. and another, Respondents. 


Civil Appeals Nos, 969-972 of 
1975, D/- 9-12-1975. 

(A) Income-tax Act (1961), Sec- 
tions 80J and 80K — Construction — 
Difference between the provision and 
Section 15C of Income-tax Act, 1922. 


A perusal of S. 80 (i) (3) of the 
Income-tax Act, 1961 and Sec. 15C of 
the Income-tax Act, 1922, clearly 
shows the difference in the scheme of 
two provisions. In Section 15C there 
was no question of “carry forward” 
from one accounting year to the suc- 
ceeding year or years the sums al- 
lowable under Section 15C, This fea- 
ture is now prominent in Sec. 80J. 
There is another distinction. While 
Section 15C (4) refers to relief in 
case of only taxable profits, under 
Section 80K there is no legal require- 
ment of a de facto deduction of the 
amount in question in the particular 
assessment year. As against the ac- 
tual deduction, the Company’s entitle- 
ment to deduction in the relevant 
year is enough to answer the re- 
quirement of Section 80J. Necessari- 
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ly therefore, the dividend-earner will 
also be entitled to invoke Section 80K 
and obtain’ pari passu the benefit of 
the provision. AIR 1970 SC . 1667, 
Distinguished. (Paras 13 and 14) 

(B) Income-tax Act (1961), Sec- 
tions 803 and 80K — Actual deduc- 
tion under Section 803 not essential 
in order that shareholders can claim 
benefit under S. 80K. (Para 15) 


Cases Referred: Chronological Paras 
AIR 1970 SC 1667 = (1970) 77 ITR 
354 8, 10 


Mr. B. Sen, Sr, Advocate, (M/s. 
B. B. Ahuja and S. P. Nayar, Advo- 
cates with him), for Appellants; M/s. 
F. N. Kaka, S. N. Talwar, J. B. 
Ahuja and Shri Narain, Advocates, 
for Respondents. 


- Judgment of the 
delivėred by 


GOSWAMI, J:— An important 
question of law as to the interpreta- 
tion of Section 80K of the Income-tax 
Act, 1961 (briefly the Act) is raised in 
these four appeals by special leave. 


2. M/s Coromandel Fertilizers 
Limited (First Respondent) is a regis- 
tered company incorporated on Octo- 
ber 16, 1961, under the Companies 
Act and the 2nd Respondent is one of 
its shareholders holding two hundred 
equity shares in the paid-up capital 
of the company out of a total number 
of 95,82,010 equity shares issued by 
it. The company was engaged in 
manufacture of fertilizers at its fac- 
tory at Vishakhapatnam and it com- 
menced production in December 1967. 


3. There is no dispute that the 
company as such fulfilled the appro- 
priate conditions laid down under sub- 
section (4) of Section 80 J of the Act 
to qualify for deduction in respect of 
profits upto an extent of six per cent 
per annum on the capital employed 
in respect of profit for the purpose of 
computation of tax. 


4. The company was assessed 
to income-tax as an industrial under- 
taking for the first time for the as- 
sessment year 1969-70. The orders 
of assessment were passed on 23-11- 
1972 and 4-1-1973. The said orders 
disclosed a sum of Rs, 11,10,176/- be- 
ing carried forward as unabsorbed 
losses to the succeeding year and a 
sum of Rs, 9,73,93,861/- being carri- 


Court was 
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ed forward as unabsorbed deprecia- . . 


tion to the subsequent year. 


5. The capital 
the company in its new industrial 
undertaking was Rs. 48,87,38,018/-- 
and 6 per cent thereof under Section 
80J (1) amounted to Rs. 2,93,24,281/-. 
Out of this amount, the amount re- 
lating to the ten months of the year 
confined to the period during which 
the industrial undertaking was in 
operation was determined by the In- 
come-tax Officer at Rs, 2,44,36,901/-. 
As no profit was made in the assess- 
ment year 1969-70 the aforesaid ‘de- 
ficiency” within the meaning of Sec- 
tion 80J (3) was carried forward to-- 
the succeeding year 1970-71. Simi-- 
larly for the next assessment year 
1971-72 it was recorded in the assess- 
ment order that the company was 
entitled to deduction of Rupees 
2.58,31,806/- under Section 803. As 
there were no profits to be absorbed, 
the said amount has been carried for- 
ward under Section 80J (3) to the 
Succeeding assessment year 1971-72. 
The returns filed for the assessment 
year 1971-72 by the company have 
not been finalised. But all the same 
the company, as per its books, had - 
made a profit of Rs. 4.55 crores ap- 
proximately in the accounting year 
1972 corresponding to the assessment 
year 1973-74. Tt does not appear to 
be disputed that for the assessment. 
year 1973-74, the company’s income 
after deducting depreciation for that 
year would come to Rs. 6.16 crores. 
This amount would be subject to set 
off against unabsorbed depreciation 
and business losses which would ex- 
ceed the said Rs. 6.16 crores result~ 
ing in nil total income with some un- 
absorbed depreciation and business 
loss to be carried forward to the next 
assessment year 1974-75. It jis not 
disputed that after setting 
brought-forward allowances the -com- 
pany will not be assessable to any 
income-tax upto the assessment year 
1973-74, 


6. The company made business 


profit of Rs. 4.55 crores in the year ~ 


1972. The Board of Directors at their 
meeting held on March 14, 1973, re- 
commended declaration of a maiden 
dividend of Rs. 76,65,608/- out of the 
profits of that year. The company 
represented to the Income-tax Offi- ` 


employed | by 


off the 
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cer‘on March 3, 1973, seeking a cer- 


tificate under Section 197 (3) of the 


‘ Act pointing out that the dividend 
- payable by it-would qualify for de- 


¿duction in the hands of the share- 


t 


. certificate, 
- quest led to the institution of writ 


holders under Section 80K of the Act. 


= The company sought permission of 


the Income-tax Officer not to de- 
duct tax at source out of the divi- 
dend payable to the shareholders. 
The request of the company was re- 
jected by the Income-tax Officer 
holding that the shareholders were 
not entitled to the benefit of Section 
80K of the Act. On coming to know 
about the declaration of the dividend 
by the company, even the Respon- 
dent-shareholder had also requested 
the company to obtain the necessary 
The refusal of their re- 


applications by the respondents be- 
fore the High Court of Andhra Pra- 


’ desh. ` 


` of the appellants 


` appeals. 


T. According to the High 
Court the shareholders are entitled to 


claim deduction under Section 80K. 


of the Act and the company was en- 
titled to an order of the Income-tax 
Officer under Section 197 (3) for issu- 
ing a certificate enabling it not to de- 
duct tax out of the dividend payable 
to the shareholders. 

8. It is submitted on behalf 
that the question 
raised is governed by a decision of 
this Court in Commr. of Income-tax, 
Madras v. S. S. Sivan Pillai, (1970) 77 
ITR 354 = (AIR 1970 SC 1667). In 
that case this Court was required to 
consider the provisions of Section 15C 
of the Income-tax Act, 1922 (brief- 
ly ‘the Old Act) which was largely 
different from the present sections 
with which we are concerned in these 
The assessment years that 
came up for consideration in that 
decision were 1954-55 and 1955-56. 


9. It may be appropriate to set 
out Section 15C: 


*35C. Exemption from tax of 
newly established Industrial Under- 
takings: 

(1) Save as otherwise herein pro- 
vided, the tax shall not be payable 
by an assessee on so much of the 
profits or gains derived from any in- 
dustrial undertaking (or Hotel) to 
which this section applies as do not 
exceed six per cent, per annum on 
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the capital employed in the under- 
taking (or hotel), computed in accord- 
ance with such rules as’ may be 
made: in this behalf by the Central 
Board of Revenue. 


x X x x x x 


(4) The tax shall not be payable 
by a shareholder in respect of so 
much of any dividend paid or deem- 
ed to be paid to him by an industrial 
undertaking (or a hotel) as is attri- 
butable to that part of the profits or 
gains on which the tax is not pay- 
able under the section. 


l _Explanation:— The amount of 
dividend in respect of which the tax 
is not payable under this sub-section 
shall be computed in accordance with 
such rules as may be made in this 
behalf by the Central Board of Re- 
venue.” 


10. While dealing with the 
above section this Court observed in 
the Commr. of Income-tax v. S, S 
Sivan Pillai, (1970) 77 ITR 354 
(AIR 1970 SC 1667) (supra) 
under:—~ 


“Exemption under Sec. 15C (1) 
from payment of income-tax is not 
related to the business profits; it is 
related to the taxable profits. The 
language of sub-section (3) is clear; 
the profits or gains of an industrial 
undertaking have to be determined 
under Section 10 of the Act. Even if 
the undertaking has earned profits 
out of its commercial activity, if it 
has no taxable profits it cannot claim 
exemption from payment of tax under 
sub-section (1) of Section 15C; and if 
the undertaking cannot claim the be- 
nefit under sub-section (1) the share- 
holders will not get the benefit of 
sub-section (4), for there is no divi- 
dend paid which is attributable to 
that part of the profits or gains on 
which the tax was not payable by 
the undertaking. 


The company had no taxable pro- 
fit in the year of account; it did not 
accordingly qualify for exemption 
from payment of tax under sub-s. (1), 
and since there was no such taxable 
profit, the dividend received by the 
shareholders could not be said to be 
attributable to that part of the pro- 
fits or gains on which the tax was 
not payable under sub-section (1). On 
the plain térms of Section 15C the 


— 
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shareholders cannot obtain the bene- 
fit of exemption from payment of 
tax” (page 357 of the Report). 


“The right of the shareholders to 
obtain the benefit of exemption 
under Section 15C (4) depends upon 
the company obtaining the benefit of 
exemption under sub-section (1) of 
Section 15C, for the exemption from 
payment of tax on the dividend re- 
ceived by the shareholders is admis- 
sible only on that part of the profits 
or gains on which the tax is not pay- 
able by the company under sub-sec- 
tion (1)? (page 359 of the Report). 


11. As will be shown later 
this decision will not be of aid to the 
appellants in view of the changes in 
the law. 


12. With a view to offer in- 
centive to investment, Section 15C of 
the Old Act was dealing with the 
principle of truce with tax for a 
limited period or what is described 
as tax-holiday benefit with which we 
are concerned. The Finance (No. 2) 
Act of 1967 substituted the earlier 
provisions in that behalf in Chap- 
ter VI-A in the Income-tax Act, 1961 
with effect from April 1, 1968. We 
will, therefore, read the provisions of 
the material sections in this Chapter, 
namely, sub-sections (1) and (3) of 
Section 80J and Section 80K: 


“80J (1). Where the gross total 
income of an assessee includes any 
profits and gains derived from an in- 
dustrial undertaking or a ship or the 
business of a hotel, to which this sec- 
tion applies, there shall, in accordance 
with and subject to the provisions of 
this section, be allowed, in computing 
the total income of the assessee, a de- 
duction from such profits and gains 
(reduced by the aggregate of the de- 
ductions, if any, admissible to the as- 
sessee under Section 80H and Sec- 
tion 80-I) of so much of the amount 
thereof as doesnot exceed the amount 
calculated at the rate of six per cent, 
per annum on the capital employed 
in the industrial undertaking or ship 
or business of the hotel, as the case 
may be, computed in the prescribed 
manner in respect of the previous 
year relevant to the assessment year 
(the amount calculated as aforesaid 
being hereafter, in this section, refer- 
red to as the relevant amount of capi- 
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tal employed during the previous 
year). 

_ (3) Where the amount of the pro- 
fits and gains derived from the indus- 
trial undertakings or ship or business 
of the hotel, as the case may be, in- 
cluded in the total income (as compu- 
ted without applying the provisions 
of Section 64 and before making any 
deduction under Chapter VI-A or 
Section 280 (O) in respect of the pre- 
vious year relevant to an assessment 
year commencing on or after the Ist 
day of April, 1967 not being an assess- 
ment year prior to the initial assess- 
ment year or subsequent to the fourth 
assessment year as reckoned from the 
end of the initial assessment year) 
falls short of the relevant amount of 
capital employed during the previous 
year, the amount of such shortfall, 
or, where there are no such profits 
and gains, an amount equal to the 
relevant amount of capital employed 
during the previous year (such 
amount, in either case, being here- 
aiter, in this section, referred to as 
deficiency) shall be carried forward 
and set off against the profits and 
gains referred to in sub-section (1) 
(as computed after allowing the de- 
ductions, if any, admissible under 
Section 80H, Section 80-I and the said 
sub-section (1)) in respect of the pre- 
vious year relevant to the next fol- 
lowing assessment year and, if there 
are no such profits and gains for that 
assessment year, or where the defi- 
ciency exceeds such profits and 
gains, the whole or balance of the 
deficiency as the case may be, shall 
be set off against such profits and . 
gains for the next following assess- 
ment year and if and so far as such ` 
deficiency cannot be wholly so set off, 
it shall be set off against such profits 
and gains assessable for the next fol- 
lowing assessment year and so on: 


Provided that 

(i) in no case shall the deficiency 
or any part thereof be carried for- 
ward beyond the seventh assessment 
year as reckoned from the end of 
the initial assessment year; 


(ii) where there is more than one 
deficiency and each such deficiency 
relates to a different assessment year, 
the deficiency which relates to an 
earlier assessment year shall be set 
off under this sub-section before set- 
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ting off the deficiency in relation ‘to 
a later assessment year: 


Provided further that in the case 
of an assessee being a co-operative 
society, the provisions of this sub- 
Section shall have effect as if for the 
words “fourth assessment year”, the 
words ‘sixth assessment year’ had 
heen substituted”, 


“80K. Where the gross total in- 
come of an assessee, being the owner 
of any share or shares in a company, 
includes any income by way of divi- 
dends paid or deemed to have been 
paid by the company in respect of 
such share or shares, there shall, 
subject to any rules that may be 
made by the Board in this behalf, be 
allowed, in computing his total in- 
come, a deduction from such income 
by way of dividends of an amount 
equal to such part thereof as is at- 
tributable to the profits and gains de- 
rived by the company from an indus- 
trial undertaking or ship or the busi- 
ness of a hotel, on which no tax is 
payable by the company under this 
Act for any assessment year commenc- 
ing prior to the ist day of April, 1968 
or in respect of which the company is 
entitled to a deduction under Sec- 
tion 80J.” 


13. A perusal of Ss. 80J (3) 
and 15C would clearly show the dif- 
ference in the scheme of the two 
provisions, Broadly speaking, there 
was no question of “carry forward” 
from one accounting year to the suc- 
ceeding year or years the sums al- 
lowable under Section 15C. That 
feature is now prominent in Section 
80J in clearly providing that “where 
there are no such profits and gains, 
an amount egual to the relevant 
amount of capital employed during 
the previous year (viz., the six per 
cent of the capital employed) 
shall be carried forward and set off 
against profits and gains referred to 
in sub-section (1)............ j 

14. There is another vital dis- 
tinction. While Section 15C (4) re- 
fers to relief in case of only taxable 
profits, Section 80K provides that in 
computing the total income of an as- 
sessee whose gross total income in- 
cludes any income by way of divi- 
dends, there shall be’ allowed in 
‘computing his total income a deduc- 
tion from such income by way of 
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dividends an amount egual to such 
part thereof as is attributable to pro- 
fits and gains derived by the com- 
pany from an industrial undertaking 
on which no tax is payable by the 
company under the Act or in res- 


pect of which the company is entitl- 
ed to deduction under Section 80J. 


(emphasis supplied). The expression 
“or in respect of which the company 
is entitled to a deduction under Sec- 
tion 80J” introduces a new concept. 
There is no legal requirement of a 
de facto deduction of the amount in 
question in the particular assess- 
ment year. As against actual deduc- 
tion the company’s entitlement to 
deduction in the relevant year is 
enough to answer the requirement of 
Section 80J. Necessarily, therefore, 
the dividend-earner will also be en- 
titled to invoke Section 80K and ob- 
tain ‘Pari passu the benefit of the 
provision. 

15. It is submitted on behalf 
of the appellants that unless there is 
actual deduction under Section 80J, 
the shareholder is not entitled to 
claim benefit under Section 80K. The 
appellants further contend that Sec- 
tion 80A (2) of the Act is a complete 
answer to the claim of the respon- 
dents. By sub-section (2) of Section 
80A the entire amount of deduction 
under Chapter VI-A shall not in any 
case exceed the gross total income of 
the assessee. It was; therefore, sub- 
mitted that as there were no assess- 
able incomes of the company in the 
particular years, the question of de- 
duction of the monetary benefit by 
the shareholder would not arise. We 
are unable to accept this submission. 
Under old Section 15C, the share- 
holder was entitled to relief only 
when the company was able to get 
actual deduction. Both were at par. 
The parity has been sought to be 
maintained under the amended pro- 
visions of Sections 80J and 80K be- 
tween the company and the share- 
holder. The company, when becomes 
entitled to deductions under Section 
80J (1), gets it either in that year or 
by a set off in subsequent years. If 
the interpretations which we have 
put to the new sections were not to 
hold good, the result will be that the 
shareholder will be debarred from 
getting any ‘relief when dividend is 
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declared in a year in which the com- 
pany because of Section 80A (2) is 
not able to get actual deduction. The 
company will reap the advantage of 
set off under Section 80J (3) in sub- 
sequent years, while the shareholder 
for the dividend declared in the past, 
will get no relief under Section 80K. 
This anomaly is avoided, and the 
legislature intended to avoid it, by 
use of the expression “the company 
is entitled to a deduction” in Section 
80K and on the interpretation we 
have put above. 


16. We are, therefore, clearly 
of opinion that the company was not 
required under the law to deduct at 
source tax from the dividends which 
they were declaring to the — share- 
holder. The company was entitled to 
an appropriate certificate from the In- 
come-tax Officer under Sec. 197 (3). 
The appeals are, therefore, dismissed 
and the impugned orders are- set 
aside. The company will be entitled 
to approach the Income-tax Officers 
for such appropriate certificates 
under Section 197 (3), as may be ad- 
missible on proper computation 
under the relevant rules. There will 
be no order as to costs. 

Appeals dismissed. 
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(From: Award of Central Govt. 
Industrial Tribunal. Calcutta)* oe 
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kmen 
E Ltd. Appellants v. The National and 
Grindlays Bank Ltd.. Respondents. 
Civil Appeal. No. 2533 of 1969, D/- 
16-1-1976. ` 
(A) Payment of Bonus Act (1965), 
Section 15 (1) — Applicability — Provi- 
sion does not apply when bonus ts paid 
not under the Act but on ad hoc basis. 


It is clear from the scheme of the 
Act and the context in which sub-section 
(1) of Section 15 occurs, following closely 
upon Sections 4 to 10, that the basic con- 
dition for the applicability of the sub- 
section (1) of Section 15 is, that bonus is 
computed in accordance with the statu- 
tory formula provided in the preceding 
sections of the Act and as a result of such 


SeClOnS OL ee ee a 
*(Ref. No. 35 of 1968. D/- 25-6-1969 — 
Central Govt. Ind. Tri. Calcutta). 
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computation, it is found that the allocable 
surplus is more than sufficient to cover 
the maximum bonus payable under the 
Act and where such is the case, the sub- 
section provides that the excess over the 
amount of the maximum bonus shall, to 
the extent of 20 per cent. of the total 
wage or salary, be carried forward and 
set on in the succeeding year, This sub- 
section can have no application where no 
computation is made under the Act and 
bonus is paid. not in accordance with the 
statutory formula. but on an ad hoc basis. 
Then it is not possible to say what was 
really the bonus payable under the Act. 
It may be less or more than the bonus in 
fact paid. (Para 3) 

(B) Payment of Bonus Act (1965), 
Sch. I, Item 2 (a) — Amount liable to be 
added back — It is the provision of bonus 
made in’ profit and loss account and not 
the amount of bonus payable or in fact 
paid that is liable to be added back. 


(Para 4) 
(C) Words and Phrases — Dep- 
reciation — Meaning — Deprecia- 


tion represents the diminution in value of 
a capital asset when applied to the pur- 
pose of making profit or gain. (Para 5) 


(D) Payment of Bonus Act (1965), 
Section 6 (a) — Amount liable to be de- 
ducted from gross profits — Not the Dep- 
reciation calculated according to recog- 
nised method of accountancy but such dep- 
reciation as is admissible under Section 
32 (1) of Income-tax Act, is permissible. 


(Para 5) 
(E) Payment of Bonus Act (1965), 
Section 6 (aà — Deduction of Deprecia- 


tion from gross profits —— Amount of de- 
duction of depreciation claimed higher 
than the amount appearing in profit and 
loss account — Burden to prove that dep- 
reciation claimed was the correct amount 
admissible under Section 32 (1) of the In- 
come-tax Act lies on the party claiming 
such amount. (Para 8) 


(F) Payment of Bonus Act (1965), 
Section 6 (a) — Amount of deduction per- 
missible — Industrial Tribunal has to eal- 
culate in accordance with method in Sec- 
tion 32 (1) of the Income-tax Act—Amount 
allowed by Income-tax Officer in assess- 
amn cannot be accepted without further 
proo è 


The calculation of depreciation in ac- 
cordance with method specified in Section 
32 (1) of the Income-tax Act, as provided 
for in Section 6 (a) of the Payment of 
Bonus Act would necessarily have to be 
done by the Industrial Tribunal which is 
entrusted with the task of determining 
the amount of bonus by applying the sta- 
tutory formula. Therefore, it is the in- 
dustrial Tribunal which must in the exer- 
cise of its quasi judicial duty calculate 
the amount of depreciation by adopting 
the method set out in sub-section (1) of 
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Section 32. The Industrial Tribunal can- 
not say that it will blindly accept the 
figure of depreciation arrived at by an 
other authority charged with the function 
of determining depreciation under a dif- 
ferent statute, The determination of the 
Income-tax Officer in regard to deprecia- 
tion admissible under Section 32, sub- 
section (1) can be taken into account as 
evidence only if there is some provision of 
law which provides to that effect. There 
is nothing in the Income-tax Act or in the. 
Payment of Bonus Act or in any other 
provision of law which attaches presump- 
tion of accuracy to the determination of 
the Income-tax Officer in this matter or 
invests it with probative or evidentiary 
value in the proceedings before the In- 
dustrial Tribunal, (Para 9) 


(G) Payment of Bonus Act (1965), 
Sch, III, Item 2 Proviso, Clauses (ii) and 
(iii) — ‘Working funds’ — Construction 
with reference to Banking Companies. 

The words “working funds”, when 
used in relation to a banking company. are 
not to be construed in their ordinary po- 
pular sense by reference to a dictionary. 
They have a history of their own and they 
have acquired a definite meaning. So 
as banking companies are concerned, the 
words ‘working funds’ have always been 
understood in the sense and that is the 
sense in which they must be deemed to 
have been used by the legislature when 
it enacted clauses (ii) and (iii) of the pro- 
viso to Item 2 of the Third Schedule. The 
words ‘working Funds’ in clauses (ii) and 
(iii) of the proviso to Item No. 2 in the 
Third Schedule must, therefore, be con- 
strued to mean paid up capital, reserves 
and average of the deposits for 52 weeks 
of each year for which weekly returns of 
deposits are submitted to the Reserve 
Bank of India. (Para 15) 
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Judgment of the Court was deli- 
vered by 


BHAGWATI, J..— This appeal by 
special leave is directed against an award 
made by the Industrial Tribunal, Calcutta 
in a reference bétween the National and 
Grindlays Bank Ltd, (hereinafter referred 
to as the Bank) and its workmen repre- 
sented by the All India National and 
Grindlays Bank Employees Federation. 
The: Bank is a banking company within 
the meaning of Section 5 of the Banking 
Companies Act, 1949 and has its Head 
Office in London and branch office in dif- 
ferent parts of the world, including India.. 
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The principal office of the Bank in India 
is situate in Calcutta. The Bank main- 
tains its accounts according to the calen- 
dar year and it brings out not only a con- 
solidated balance sheet and profit and loss 
account for its world business, but also a 
separate balance sheet and profit and loss 
account for its Indian business. There 
was an industrial dispute between the 
Bank and its workmen in regard to bonus 
for the years 1956 to 1964 and as a result 
of negotiations, this industrial dispute was 
settled between the parties on an ad hoc 
basis under a Memorandum of Settlement 
dated 28th December, 1965. The material 
terms of the settlement were: 


“1. The Bank will pay and the work- 
men and non-workmen staff will receive 
a sum of Rs, 27 lakhs (Rupees twenty- 
seven lakhs only) in full and final settle- 
ment of all bonus claims covering the pe- 
riods from ist January 1956 to 3lst De- 
cember, 1964, including any claims relat- 
ing to Centenary Bonus. 

2. The above sum of Rs. 27 lakhs will 
be allocated as to one-third thereof to 
Award-staff only and as to the remaining 
two-thirds to both the Award and non- 
Award staff, in both cases based on the 
basic salary paid over the period, namely, 
lst January. 1956 to 31st December, 1964, 
and unrelated to any particular year, 

* 


8. The parties agree that this Settle- 
ment shall not be taken as the basis or 
govern the principle for this determina- 
tion of bonus in future, but nevertheless 
this Settlement shall be final and binding 
on the parties as regards bonus claims for 
the years 1956 to 1964 (both jnclusive) 
and any claim relating to Centenary 
Bonus, as also regards qualifications for 
eligibility and procedure as set out above.” 
It may be noted that this Settlement was 
arrived at between the parties after the 
Payment of Bonus Act. 1965 came into 
force on 25th September, 1965, This Act 
provided a statutory formula for compu- 
tation and payment of bonus and it was 
admittedly applicable in respect of the 
accounting year 1964, but no separate 
computation of bonus for that year was 
made in accordance with this statutory 
formula and it was settled on an ad hoc 
basis as a part of an omnibus settlement 
for the accounting years 1956 to 1964. So 
far as the claim for bonus for the 
accounting year 1965 was concerned, 
computation was made in accordance with 
the statutory fromula provided in the 
Payment of Bonus Act and the maximum 
28% of the salary or wage earned during 
that accounting year was paid by way of 
bonus to the workmen. The claim for 
bonus for the accounting year 1966, how- 
ever, could not be settled between the 
parties and, though the Bank paid 18% 
of the wage or salary earned by thd 
workmen during that accounting year as 
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bonus, the workmen were not satisfied and 
the industrial dispute arising from their 
claim had to be referred for adjudication. 
There were different aspects of this in- 
dustrial dispute which required conside- 
ration and the Central Government, there- 
fore, formulated each aspect as a sepa- 
rate question. and referred those questions 
for adjudication to the Industrial Tribu- 
nal, Calcutta. The Industrial Tribunal 
made an award holding that, on an appli- 
cation of the statutory formula. the 
amount available for payment of bonus 
was Rs, 22.17 lakhs and the workmen 
were, therefore, entitled to a little over 9% 
of their salary or wage as bonus, but since 
they had already been paid by the Bank 
bonus at the rate of 18% of their salary 
or wage, which was much more than what 
they were entitled to receive, nothing fur- 
ther remained to be paid and_ they were 
not entitled to any relief, This award is 
impugned in the present appeal brought 
by the workmen with special leave. 


2. There are only certain items in 
the computation of bonus which are now 
in dispute in the appeal before us and we 

(Contd, on Col. 2) 
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shall confine our attention to them. But 
before we deal specifically with these 
items, it could be convenient to refer to 
some of the relevant provisions of the 
Payment of Bonus Act. We will refer 
only to those provisions which have a 
bearing on the items in dispute between 
the parties, Section 2 is the definition 
section and clause (13) of that section de- 
fines ‘employee’ to mean any person em~ 
ployed on a salary or wage not exceeding 
one thousand and six hundred rupees per 
mensem in any industry to do any skilled 
or unskilled manual, supervisory, mana- 
gerial, administrative, technical or cleri- 
cal work for hire or reward. The mode 
of computation of gross profits in the 
case of a banking company is laid down 
in Section 4, clause (a) which provides 
that the gross profit shall be calculated 
in the manner specified in the first Sche- 
dule. The First Schedule sets out in Items 
2, 3 and 4 various amounts which are to 
be added and in Item 6, various amounts 
which are to be deducted from the net 
profit as shown in the profit and loss ac- 
count. We are concerned jn this appeal 
only with Items 2, 3 (a) and 6 (e) which 
read as follows: 





tiem No. Particulars 


Amount of 
main items 


Amount of Remarks: 


sub-items 


ee senate tet OA ee aaa nein, 


2, Add back provision for: : 
(a) Bonus to employees 
(b) Depreciation . 
{c) Development Rebate Reserve . 
(d) Any other reserves 
- Total of Ite mNo. 2 


3. Add back also We 
(a) Bonus paid to employees in 
respect of previous account- 
ing years 


Ar ETE 


6. Deduct; . 





` 


` te) In the case of foreign bank- 
ing companies proportion- 
ate administrative (over- 
head) expenses of Head Of- 
fice allocable to Indian busi-~- 
ness 





The concept of ‘available surplus’ is de- 
fined in Section 2, clause (6) to mean 
available surplus computed under Section 
5 and that section lays down that the 
available surplus in respect of any ac- 
counting year shall be the gross profit of 
that year after deducting therefrom the 
sums referred to in Section 6, Clauses 
(a) and (d) of Section 6 provide that the 
following sums shall be deducted from the 
gross profits as prior charge, namely. 


Rs, 


“(a) any amount by way of deprecia- 
tion admissible in accordance with the 
provisions of sub-section (1) of Section 32 
of the Income-tax Act. or in accordance 
with the provisions of the agricultural 
income-tax law, as the case may be:” 

“(d) such further sums as are speci- 
fied in respect ‘of the employer in the 
Third Schedule.” 


The Third Schedule is rather material es 
it bears on one item in dispute between 
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the parities. Clauses fii) and fii) of the 
previso to item 2 in the Third Schedule 
enact that in case of a banking company 
which is a foreign company within the 
meaning of S, 591 of the Companies Act. 
1956 — the Bamk in the present case being 
such banking cormpany — the amount to 
be deducted shall be the aggregate of— 


“@i) 7.5 per cent. of such amount as 
bears the same proportion to its total paid 
up equity share capital as its total work- 
ing funds in India bear to its total world 
working funds; 


(Gib) 5 per cent of such amount as 
bears the same proportion to its total dis- 
closed reserves as its total working funds 
D zag bear to its total world working 

; g” 


Then we come to the concept of allocable 
surplus which is defined in Section 2 cl. 
(4) and under that clause, 60% of the 
available surplus is to be taken to be the 
allocable surplus and it is this allocable 
surplus which is to be distributed by way 
of ‘bonus to the workmen, subject to a 
Emit of 20 per cent of the total salary or 
wage of the employees employed in the 
establishment. Section 10, sub-section (1) 
provides for payment of a minimum bonus 
of 4 per cent. of the salary or wage earn- 
ed by the emplovees, irrespective whe- 
ther or not there are profits in the ac- 
counting year, and sub-section (1) of Sec- 
tion 11 lays down that where the allo- 
cable surplus exceeds the amount of 
minimum bonus payable under Section 
10, sub-section (1) “the employer shail, in 
lieu of such minimum bonus, be bound to 
pay to every employee in the accounting 
year bonus which shall be an amount in 
proportion to the salary or wage earned 
by the employee during the accounting 
year subject to a maximum of twenty per 
cent, of such salary or wage’. Section 
15 is the next meterial section and it pro- 
vides, inter alia: 


**(1) Where for any accounting year 
the allocable surnlus exceeds the amount 
of maximum bonus payable to the em- 
ployees in the establishment under Sec- 
tion 11, then, the excess shall, subject to 
a limit of twenty per cent. of the total 
salary or wage of the employees employ- 
ed in the establishment in that account- 
ing year. be carried forward for being 
set on in the succeeding accounting year 
and so on up to and inclusive of the fourth 
accounting year to be utilised for the pur- 
pose of payment of bonus in the manner 
illustrated in the Fourth Schedule. 


-(2) Where for any accounting year, 
there is no available surplus or the al- 
locable surplus in respect of that year 
falls short of the amount of -minimum 
bonus payable to the employees in the 
establishment under Section 18, and there 
is. no amount or. sufficient amount carried 
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forward and set on under sub-section (1) 
which could be utilised for the purpose of 
payment of the minimum bonus, ` then, 
such minimum amount or the deficiency, 
as the case may be, shall be carried for- 
ward for being set off in the succeeding 
accounting year and so on up to and in- 
clusive of the fourth accounting year in 
the manner illustrated in the Fourth 
Schedule, 


{4) Where in any accounting year 
any amount has been carried forward and 
set on or set off under this section, then, 
in calculating bonus for the succeeding 
accounting year, the amount of set on or 
set off carried forward from the earliest 
accounting year shall first be taken into 
account.” 


Section 34, sub-section (3) enables em- 
ployees employed in any establishment or 
class of establishments to enter into agree- 
ment with their employer for grant of 
bonus under a formula which is different 
from that under the Payment of Bonus 
Act, so long as it does not deprive them 
of the minimum bonus payable under Sec- 
tion 10. sub-section (1). It is in the light 
of these provisions that we have to con- 
sider the various points arising for deter- 
mination in the appeal. 


3. We will first take up for consi- 
deration question No, 2 referred to the 
Industrial Tribunal. That question raises 
the issue whether any amount is liable to 
be carried forward for- being set on’ jn the 
accounting year’ 1966 and if so what 
amount. The claim of the workmen was 
that there was excess of allocable surplus 
over the amount of maximum bonus in 
both accounting years 1964 and 1965 and 
the excess in respect of both these years 
was, ‘by reason of Séction’ 15. sub-section 
(1), liable to be carried forward for being 
set on in the succeeding accounting year 
1966. Now, so far as the claim in respect 
of the accounting year 1965 was concern- 
ed. the amount to be carried forward and 
set on was settled at the figure of Rupees 
10.23 lacs under an agreement arrived at 
between the parties and no dispute. there- 
fore> survived in respect of that claim. 
But the claim in respect of the account- 
ing year 1964 was strongly resisted on 
behalf of the Bank and a preliminary ob- 
jection was raised that the question whe- 
ther any amount was liable to be carried 
forward and set on, out of the profits of 
the accounting: year 1964 did not form the 
subject-matter ‘of the reference and hence 
this Court. in appeal from the Industrial 
Tribunal, had no jurisdiction to adjudicate 
upon this question. We do not think 
there Is any substance in this preliminary 
objection. Question No. 2, referred to the 
Industrial Tribunal, in terms.raises the 
issue “whether any amount is to be car- 
ried forward for being set on —-in ., the 


accounting’ year 1966”, and this issue is 
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wide enough to cover the question in re- 
gard to carry.. forward and set on of an 
amount out of the profits of the account- 
ing year 1964. The Bank then contended 
that since the bonus payable for the ac- 
counting year 1964 was settled on an ad 
hoc basis. it was not possible to say that 
the allocable surplus exceeded the maxi- 
mum bonus payable for that year and 
hence there could be no question of any 
excess to be carried forward and set on in 
the succeeding year. There is great force 
in this contention. Section 15, sub-sec- 
tion (1) provides for carry forward and 
set on and. on its plain terms, it comes 
into operation only when, in a given ac- 
counting year, the allocable surplus ex- 
ceeds the maximum bonus payable under 
the Act so that after payment of the 
maximum bonus, there is surplus left 
which can be carried forward and set on, 
subject, of course, to the limit of 20 per 
cent. of the total salary or wage. It is 
clear from the scheme of the Act and the 
context in which this sub-section occurs, 
following closely upon Sections 4 to 10, 
that the basic condition for the applicabi~- 
lity of this sub-section is that bonus is 
computed in accordance with the statutory 
formula provided in the preceding sec- 
tions of the Act and as a result of such 
computation, it is found that the allocable 
surplus is more than sufficient to cover 
the maximum bonus payable under the 
Act and where such is the case, the sub- 
section provides that the excess over the 
amount of the maximum bonus shall, to 
the extent of 20 per cent. of the total 
wage or salary, be carried forward and 
set on in the succeeding year. This sub- 
section can have no application where no 
computation is made under the Act and 
jbonus is paid, not in accordance with the 
statutory formula, but on an ad hoc basis. 
Then it is not possible to say what was 
really the bonus payable under the Act. 


It may be less or more than the bonus in 
fact paid. That inquiry being rendered 
irrelevant by the ad hoc settlement, there 
can be no question of carry forward and 
set on of any amount, unless specifically 
agreed upon as part of the settlement. 
The workmen in the present case were, 
therefore. not entitled to contend that, 
though the claim for bonus for the ac- 
counting year 1964 was settled on an ad 


hoc basis without making compufation 
under the provisions of the Act, 
such computation must now be 
made, not for the purpose of 


determining the bonus payable to them, 
which is the only purpose for which such 
computation is contemplated to be made, 
but for the purpose of determining whe- 
ther there is any amount liable to be car- 
ried forward and set on. The claim of 
the workmen for carry forward and set 


on in respect of the accounting year 
1964 must accordingly stand rejected. 
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4, We now proceed to consider the 
items in dispute im the computation of 
‘available surplus’ for the accounting year 
1966, which fall within question No. I re- 
ferred to the Industrial Tribunal. The 
first item to which we must refer is the 
item. of provision for bonus to employees 
made in the profit and loss eccount This. 
item figures as Jtem 2 (a) im the First 
Schedule to the Act and it is required te 
be added back in the computation of the 
gross profits under Section 4 (a). Now, 
so far as the profit and less account of 
the Bank in respect of its Indian business 
was concerned. the provision for bonus to 
employees did not figure im it as a separate 
item. but, according to the Bank, it was 
included under the heading “Salaries and 
Allowances” or “Other Expenditure”. and 
19.52 lakhs, The Bank 
thus agreed to an add back of Rs. 19.52 
lakhs in respect of provision for bonus to 
employees. The workmen, however, con- 
tended that the provision for bonus made 
by the Bank was for a much larger 
amount and the amount of Rs 19152 lakhs 
represented provision for bonus only irn 
respect of those workmen who were 
‘employees’ within the meaning of Sec- 
tion 2 clause (13) and the Bank had! failed’ 
to take into account the provision for 
bonus in respect of those workmen who 
were not such ‘employees’. The argument 
of the workmen was that the word ‘en~- 
ployees’ in item 2 (a) of the First Schedule 
was not limited to ‘employees’ as defined 
in Sec, 2 cl. (43). but covered all em- 
ployees,; be¢ause the object of adding back 
provision for bonus to employees was to 
arrive at the figure of profit available for 
distribution of bonus and that required 
that the entire amount set apart as: pro- 
vision for bonus should be added back, 
for in determining what is the available 
fund with reference to which bonus: should 
be paid, one cannot. exclude the amount 
already paid or provided as bonus, whe- 
ther to employees drawime more than 
Rs. 1,600/- or to employees drawing less, 
Tt is true. said the workmen. that the 
word ‘ernployees’ is defined in Section 2, 
clause (13), but they contended that every 
definition is subject to the requirement of 
the context and here the context clearly 
showed that the word “employees” wag not 
used in the restricted sense, but in a wider 
sense. including all employees. Now. this. 
argument of the workmen would have re- 
quired serious consideration by us, but we 
do not think we can permit the workmem 
to raise it, as it does not appear fo have 
been advanced by them before the Im- 
dustrial Tribunal. The award of the Ir- 
dustrial Tribunal does not show that this 
argument was at any time urged by the 
workmen. The only argument raised by 
the workmen before the Industrial Tri- 
bunal was that the amount of boenus pay~ 
able to them for the accounting year [966 
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was Rs. 38.66 lacs representing 18 per 
cent, of their wage or salary and this 
amount of Rs. 38.66 lacs was liable to be 
added back and not the amount of Rs. 
19.52 laes. This argument was rightly re- 
jected by the Industrial Tribunal because 
what is liable to be added back under 
Item 2 (a) of the First Schedule is not the 
mount of bonus payable to the workmen, 
nor the amount of bonus in fact paid, but 
the provision for bonus made in the pro- 
fit and loss account. We cannot, there- 
fore, permit the workmen to raise a new 
contention for the first time in this Court 
that the provision for bonus liable to be 
added back was not merely the provision 
for bonus to ‘employees’ as defined in Sec- 
tion 2, clause ( 13). but also the provision 
for bonus to workmen who were not such 
‘employees’, 


5. The next item in dispute re- 
lates to the amount liable to be deduct- 
ed from the gross profits under Section 6, 
clause (a). What is required to be de- 
ducted under this clause is the amount of 
depreciation admissible jin accordance 
with the provisions of sub-section (1) of 
Section 32 of the Income-tax Act. Now, 
depreciation represents the diminution in 
value of a capital asset when applied to 
the purpose of making profit or gain. 
There are various methods known to ac- 
countancy practice for measuring such 
diminution in value and a banking com- 


pany, like any other firm of 
company, may follow any one 
of these methods in maintaining 


its accounts and the amount of deprecia- 
tion calculated according to such method 
would be reflected jn its profit and loss 
account. But. though such amount of 
depreciation shown in the profit and loss 
account may ‘be unexceptionable from the 
point of view of commercial accountancy 
principles, it would not necessarily be ad- 
missible as a deduction from -gross profits 
under Section 6. clause (a). What is al- 
lowable is-a deduction from the gross pro- 
fits under that clause is not depreciation 
calculated according to any recognised 
method of accountancy followed by a 
banking company. but only such deprecia- 
tion as is admissible in accordance with 
the provisions of sub-sec. (1) of Section 32 
of the Income-tax Act. The profit and 
loss account of the Bank for the account- 
ing year 1966 showed an amount of Rupees 
92.40 lacs debited against the composite 
item “Depreciation and Repairs to the 
Banking Company’s Property” and ac- 
cording to the Bank, this figure included 
an amount of Rs. 1.89 lacs by way of dep- 
reciation. Now, there would be no diffi- 
culty if the Bank claimed to deduct only 
the amount of Rs, 1.89 lacs by way of 
depreciation under Section 6. clause (a), as 
that was the ampunt of depreciation de- 
bited in the profit and loss account, But 
the Bank claimed that. though it had de~ 
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bited by way of depreciation in the profit 
and loss account oniy an amount of 
Rs. 1.89 lacs, the amount of depreciation 
actually admissible in accordance with the 
provisions of sub-sec, (1) of Section 32 of 
the Income-tax Act was Rs. 12.79 lacs and 
in support of this claim. the Bank pro- 
duced a certificate issued by the Income- 
tax Officer which was marked Ex. 12 in 
evidence. The Industrial Tribunal relying 
solely on the certificate Ex. 12 held that 
“depreciation admissible in accordance 
with the provisions of sub-section (1) of 
Section 32 of the Income-tax Act? was 
Rs, 12.79 lacs as evidenced by the certifi- 
cate Ex. 12 and the Bank was, therefore, 
entitled to deduct that amount from the 
gross profits under Section 6. clause (a). 

6. This decision of the Industrial 
Tribunal was assailed before us and it was 
contended on behalf of the workmen that 
the burden of showing what was the 
amount of depreciation admissible in ac- 
cordance with the provisions of sub-sec- 
tion (1) of Section 32 of the Income-tax 
Act was on the Bank and this burden the 
Bank had failed to discharge by produc- 
ing proper evidence. The only evidence 
produced on behalf of the Bank. said the 
workmen, was the certificate Ex. 12 issu- 
ed by the Income-tax Officer. but that 
certificate was no evidence and could not 
be taken into account for the purpose of 
holding that the depreciation admissible 
under sub-section (1) of Section 32 of the 
Income-tax Act was Rs, 12.79 lacs. The 
Bank, however, contended that the work- 
men did not at any time dispute that the 
depreciation admissible under sub-section 
(1) of Section 32 of the Income-tax Act 
was Rs. 12.79 lacs nor did they at any 
time challenge the correctness of the cer- 
tificate Ex. 12 issued by the Income-tax 
Officer and in the circumstances, this cer- 
tificate was sufficient to establish the 
claim of the Bank 


T, Now. in the first place, it is 
not correct to say that the workmen did 
not at any time dispute the correctness 
of the figure of depreciation claimed by 
the Bank. Both the workmen and the 
Bank filed their respective computations 
of bonus before the Industrial Tribunal 
and while the Bank, in its computation, 
claimed to deduct the amount of Rs. 12.79 
lacs as depreciation, the workmen agreed 
to deduction oniy of the amount of Rs. 
1.89 lacs as appearing in the profit and 
loss account. The workmen did not at any 
time accept the position that the correct 
amount of depreciation admissible under 
Section 32. sub-section (1) of the Income- 
tax Act came to Rs. 12.79 lacs as claimed 
by the Bank. They seriously disputed it 
before the Industrial Tribunal and hence 
the Industrial: Tribunal had to go into that 
question and come to a finding upon it. 
Even prior to the making of the refer- 
ence, when the calculation sheet regard- 
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ing bonus payable for the accounting year 
1966 was sent by the Bank to the work- 
men with its letter dated 26th July, 1967, 
the workmen by their letter dated 3rd 
August, 1967. called upon the Bank to 
furnish particulars in regard to the amount 
of ‘Rs, 12.79 lacs claimed by the Bank as 
depreciation and the only reply given by 
the Bank to this demand was that the in- 
formation required by the workmen went 
“far beyond any legal requirements” and 
the Bank was not in a position to accede 
to the same. Vide Bank’s letter dated 8th 
August, 1967. This circumstance would 
also show that the workmen did not ac- 
cept the figure of depreciation claimed by 
the Bank, It is true that in the applica- 
tion made by the workmen to the Indus- 
trial Tribunal for certain clarifications on 
8th January. 1969, the workmen did not 
ask for any clarification in regard to the 
amount of Rs. 12.79 lacs claimed by the 
Bank by way of depreciation, but if we 
look at this application, it will be clear 
that the clarifications sought by the work- 
men were ‘on various aspects of the pub- 
lished. balance-sheet of the company for 
the accounting year — 1-1-1966 to 31-12- 
1966 and other figures’ and there was no 
attempt at seeking clarifications in res- 
pect of the various items in the computa- 
tion sheet filed by the Bank. Moreover, 
when these clarifications were sought by 
the application dated 8th January. 1969, 
the controversy between the parties was 
already crystallised in their pleadings and 
it was clear from the computation sheets 
filed by them that there was real dispute 
in regard to the amount of depreciation 
and, therefore. mere failure on the part 
of the workmen to ask for clarification in 
respect of the amount of Rs. 12.79 lacs 
claimed by the Bank, could not justify an 
inference that the workmen had conceded 
the claim of the Bank and abandoned the 
dispute. There can be no doubt that the 
dispute in regard to the amount of depre- 
ciation was very much there between the 
parties and it had to be resolved by the In- 
dustrial Tribunal. 

8. It was not seriously disputed 
on behalf of the Bank, and indeed having 
regard to the well settled position in law 
it could not be so disputed, that since the 
Bank claimed the deduction of deprecia- 
tion at a figure higher than that appear- 
ing in the profit and loss account. the 
burden of proving that the deprecia- 


tion claimed by it was the correct amount- 


of depreciation admissible under Section 
39. sub-section (1) of the Income-tax Act 
was on the Bank and that burden had to 
be discharged by the Bank by producing 
proper and satisfactory evidence, Though 
the Industrial Tribunal relied solely on 
the certificate Ex. 12 issued by the In- 
come~-tax Officer for the purpose of hold- 
ing that the corrrect amount of deprecia-~ 
tion admissible under Section 32, sub-sec- 
tion ‘(1) was Rs. 12.79 lacs. the Bank in 
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the course of its ‘arguments before us, 
placed reliance not only on this certificate 
but also on the oral evidence of A. K. 
Basu who was the Officer examined on 
behalf of the Bank. We will first consider 
the oral evidence of A, K, Basu and then 
examine how far the ` certificate Ex. 12 
helps to establish the claim of the Bank.. 
The statement in the oral evidence of: 
A. K. Basu which was strongly relied upon 
on behalf of the Bank, was: “Under the 
Heading ‘Prior Charge’, the figure against 
‘depreciation’ was collected from the in- 
come-tax assessment order’ and it was 
contended that since there was no cross- 
examination of A, K. Basu in regard to 
this statement. it must be accepted as 
correct and that was sufficient to prove 
that the depreciation admissible under 
Section 32, sub-section (1) was Rs. 12.79 
lacs. This contention is wholly fallacious 
and it proceeds upon a misreading of 


. the statement made by A. K. Basu. It is 


no doubt true that A. K, Basu stated that 
the figure against depreciation was col- 
lected from income-tax assessment order, 
but this statement was made in reference 
to the figure against depreciation appear- 
ing in the First Enclosure to Annexure 
© to the written statement of the work- 
men, which was the computation sheet 
containing calculation of bonus for the 
accounting year 1965. That is evident 
from the context in which ‘this statement 
occurs. This statement finds place in the 
paragraph which contains answers given 
by the witness to the Industrial Tribunal 
and the six sentences preceding this para- 
graph as also the first sentence of this 
paragraph clearty show that the answers 
were in reference to the accounting year 
1965, We have carefully scanned through 
the entire evidence of A. K. Basu, but we 
do not find in it any statement in regard 
to the amount of depreciation shown in 
the Second Enclosure to Annexure (C) to 
the written statement of the workmen, 
which contained the computation in re- 
gard to bonus for the accounting year 
1966. There was no evidence given by 
A. K. Basu in regard to the amount of 
Rs. 12.79 lacs claimed by the Bank by 
way of depreciation in the computation 
sheet submitted by it. Not a word was 
said about it by A. K. Basu in his evi- 
dence and apart from A. K. Basu, no 
other witness was examined on behalf oi 
the Bank. There was, therefore, clearly 
Mo oral evidence to support the claim of 
the Bank. Even if the statement of A. K. 
Basu that the figure against depreciation 
was collected from the income-tax assess- 
ment order be construed as referring to 
the computation sheet in respect of the 
accounting year 1966, it does not advance 


the case of the Bank, The income-iax 
assessment order for the accounting year 


1966 admittedly did not show depreciat on 
at the figure of Rs. 12.79 lacs and that 
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figure could not. therefore, have been col- 


lected by A. K. Basu from the income-tax 
assessment order. Even if'the words ‘in- 
come-tax assessment order’ as appearing 
in his statement be read so as to include 
the income-tax return, it was admitted 
that the relevant income-tax return ‘was 
not produced on behalf of the Bank, and 
moreover, A. K. Basu admitted in his 
cross-examination that he did not prepare 
the income-tax return and consequently 
it must follow that he had no personal 
knowledge of the correctness or veracity 
of the income-tax return and what he 
tar had no probative or evidentiary 
value. 


9, That leaves for consideration 
the certificate Ex, 12 issued by the In- 
come-tax Officer which was strongly relied 
upon on behalf of the Bank and on which 
the Industrial Tribunal rested its decision 
on this part of the case. It is clear ona 
plain natural reading of the language of 
Section 6, clause fa) that what is deduc- 
tible under that clause is “depreciation 
admissible in accordance with the provi- 
sions of sub-section (1) of Section 32 of 
the Income-tax Act” and not “deprecia- 
tion allowed by the Income-tax Officer in 
making assessment on the employer”. . It 
is the Industrial Tribunal which has to 
find for itself what is the amount of dep- 
reciation admissible under sub-section (1) 
of Section 32 and it cannot. abdicate its 
duty and surrender its judgment te what 
has been done by the Income-tax Officer 
while making assessment under the 
Income-tax Act. Since depreciation may 
be computed according to various methods 
recognized by accountancy principles, 
Section 6, clause (a), while providing for 
deduction of depreciation, had to specify 
the method according to which deprecia- 
tion to be deducted shall be calculated and 
it adopted the. method specified jin sub- 
section (1) of Section 32. But the cal- 
culation of depreciation in accordance 
with this method would necessarily have 
to be done by the Industrial ‘Tribunal 
which is entrusted with the task of deter- 
mining the amount of bonus by applying 
the statutory formula. Therefore, it is 
the industrial Tribunal which must in 
the exercise of its quasi judicial duty cal- 
culate the amount of depreciation by ad- 
opting the method set out in sub-section 
(1) of Section 32. The Industrial Tribu- 
nal cannot say that it will blindly ac- 
cept the figure of depreciation arrived at 
by another authority charged with the 
function 1 
under a different statute. The determina- 
tion of the Income-tax Officer in regard 
to depreciation. admissible under Section 
32. sub-section (1) can be taken into ac- 
count as evidence only if there is some 


provision of law which provides to that 
effect. We,do not find anything: in “the 


Income-tax’ Act or in the Payment ‘of 
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Bonus Act or in any other. provision œf 
law which attaches -presumption of: acen- 
racy to the determination of the Income- 
tax Officer jn this matter or invests iit} 
with probative or evidentiary value in the 
‘proceedings before the Industrial “Tribu- 
nal, And the reason for this is obvious, 
‘because the workmen, who are sought to 
be bound by the determination of the 
income-tax Officer, would mot be parties 
to the income-tax proceedings and they 
would have no opportunity of putting for- 
ward their point of view before the de- 
termination is arrived at by the 
tax Officer. Moreover, the possibility can- 
not be ruled out that the determination 
made by the Income-tax Officer may be 
wrong and he might have made a bona 
fide mistake in arriving at the figure of 
depreciation. If the workmen wene to be 
held bound by the figure of depreciation 


‘determined by the Inrome-tax Officer, 


they would have no opportunity of chal- 
lenging its correctmess or showing that it 
is wrong. ner would they be able to verify 
the figure of depreciation by cross-exa- 
mination of the employer or his witnesses 
who may have calculated the same, That 
would be contrary to the established prin- 
ciples of judicial ‘procedure. There can, 
therefore, be no donbt that the certificate 
issued by the Income-tax Officer was mot 
admissible in evidence to prove the dep- 
reciation admissible umder sub-section (1) 
of Section 32 and ordinarily we would 
have refused to rely upon it and directed _ 
the Industriel Tribunal tp arrive at a- 
fresh decision after giving opportunity: to 
the Bank to prove its claim for. depne- 
ciation by leading evidence, but we find 
that the certificate of the Income-taxy Off- 
cer was admitted in.evidence without any 
objection on the part of the workmen and 
at no stage of the hearing before the in- 
dustrial Tribunal.. it was contended on 
behalf of the workmen ‘that it was ṣan in- 
admissible piece of evidence. If the 


workmen had contended before the in- 


dustrial Tribunal that the. certificate of 
the Income-tax Officer was not admissible 
in evidence, the Bank could have led 
other evidence to substantiate its claim 
for depreciation, but since no- objection 
was raised on behalf of the workman, the 
Bank contended itself by producing and 
tendering jn evidence only ‘the certificate 
of the Income-tax Officer. We do mot. in 
the cireumstances, see any reason to in- 
terfere with the decision of the Industrial 
Tribunal in regard to the amount of dep- 
reciation deductible under Section $, 
clause (a). 


10. We then come to Item 3 fa) of 
the First Schedule which requires bonus 
paid to the employees in respect of the 
previous accounting years to be added 
back--in computing gross. profits. The 
amount paid to the employees in the ac- 


counting year. 1955 was Rs. 13:27 lacs and 


1976. 


the workmen. claimed that this amount of 
Rs. 13.27 lacs should be added back under 
Item 3 (a) of the First Schedule. The 
Bank, in the computation sheet filed by 
it, also showed this amount. of Rs. 13.27 
lacs as an add back and, therefore, there 
should really have been no dispute about 
it. But the Industrial Tribunal refused to 
permit the Bank to add back this amount 
of Rs. 1327 lacs on the ground that “a 
sum out of 1965 account must not be al- 
lowed to adulterate the account of 1966”. 
This was an obvious error committed by 
the Industrial Tribunal. The amount of 
Rs. 13.27 laes paid to the employees in 
respect of bonus for the accounting year 
1965: was. clearly. on the plain terms of 
Item 3 (a) of the First Schedule, liable to 
be added back and we direct the Indus- 
trial Tribunal to do so when the case goes 
back to it. 


11. The item which then reauires 
to be considered is that under cl. {iv) of 
the proviso to Item 2 of the Third. Sche- 
dule. That clause provides that in the 
case of a banking company. any sum 
which. in: respect of the accounting vear. 
is deposited by it with the Reserve Bank 
of India under Section 11 (2) (b) (ii) of the 
Banking Regulation Act. 1949 not exceed- 
ing the amount reauired under the said 
provision to be so deposited. shall be de- 
ducted. from the gross profits. The Bank 
claimed to deduct. under this item a sum 
of Rs. 13.48 lacs on the ground that it 
represented the amount deposited by the 
Bank with the Reserve Bank of India 
under Section 11 (2) (b) (ii) of the Bank- 
ing Regulation Act. 1949 and produced in 
support of this. claim. a certificate of the 
Reserve Bank of India dated 3rd Febru- 
ary. 1969 confirming that the Bank had 
deposited security adeguate to fulfil the 
requirements of Section 11 (2) (b) fii) of 
the Banking Regulation Act. 1949 in res- 
pect of the accounting vear 1966. This 
certificate was produced by A. K. Basu 
on behalf of the Bank without anv obiec- 
tion by the workmen and if was marked 
Ex, 11. The Industrial Tribunal accepted 
the claim of the Bank on the strength of 
this certificate and permitted deduction 
of: the amount of Rs. 13.38 lacs. The 
workmen impuened this decision of the 
Industrial Tribunal on the ground that 
the balance sheet of the Bank for the ac- 
counting vear 1966 showed that the 


amount deposited by the Bank with the. 
Reserve Bank of India during that ac- 


counting vear was only Rs. 70.000/~ being 
the difference between Rs. 99.10 lacs and 
Rs.. 98.40 laes and. it was. therefore. only 
this amount which was liable to- be de- 
ducted in respect of this claim. But this 
contention of the workmen is clearly 


fallacious. The .balanee sheet of the 


Bank for the accountins vear 1966 would 
not show the amount deposited by the 
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Bank with the Reserve Bank of India in 
respect of that accounting vear. for. on 


a plain reading of Section 11 (2) (b) Gii} of 
the Banking Regulation Act. 1949. that 
amount would ordinarily be deposited 
only after the expiration and not during 
the currencv of that accounting vear. No 
reliance can. therefore. be placed on be- 
half of the workmen on the balance sheet 
of the Bank for the accounting vear 1966 
for the purpose of repelling the claim of 
the Bank. On the other hand. the evi- 
dence given by A. K. Basu on behalf of 
the Bank clearly showed that the Bank 
had deposited with the Reserve Bank of 
India securities adeauate to fulfil the re- 
quirements of Section 11 (2) (b) (ii) of the 
Banking Regulation Act. 1949 and this 
statement made bv the witness was sought 
to be supported by the certificate issued 
bv the Reserve Bank of India. The work- 
men did auestion A. K. Basu on this 
point. but he clearly stated that the de- 
posit was made in securities. Having re- 
gard to this evidence of A. K. Basu sup- 
ported bv the certificate of the Reserve 
Bank of India. we must hold that the . 
claim of the Bank to deduction of the 
amount of Rs. 13.48 lacs was well found- 
ed and it was rightly allowed bw the 
Industrial Tribunal. 

_ 2. ‘That takes us to the last item 
in dispute which jis Item 6 (e) of the First 
Schedule, That item reauires that in the 
ease of foreign banking companies. pro- 
portionate Administrative (Over Head) Ex- 
penses of Head Office allocable to Indian 
business shall be deductible in computing — 
gross profits. The Bank claimed that a 
sum of Rs. 43.40 lacs was liable to be de- 
ducted under this item. while according 
to the workmen. the claim for deduction 
was admissible onlv to the extent of 
Rs. 43.10 lacs. The Industrial Tribunal. 
however. did not accent the figure of 
either partv but made its own calculations 
and came to the conclusion that the pro- 
portionate administrative exnenses alloc- 
able to Indian business amounted to 
Rs. 23.88 lacs and hence that was the 
amount deductible under this item. This 
decision of the Industrial Tribunal was 
challenged on both sides. In order to an- 
preciate the grounds of challenge. it is 
necessary fo understand how the Indus- 
trial Tribunal actually calculated the pro- 
portionate administrative expenses of 
Head Office allocable to Indian business. 
Foot Note 3 of the First Schedule provides 
that proportionate administrative expenses 
of Head Office allocable to Indian business 
should be calculated “in the proportion of 
Indian gross profit (Item No. 7) to total 
world gross profits (as per consolidated 
profit and loss account. adiusted as in 
Item No. 2 above only)”. Now. the ad- 
ministrative expenses of Head Office were 
admittediv Rs. 120.52 lacs and if X was 
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the amount of proportionate administra- 
tive expenses allocable to Indian business. 
X/120 would be eaual to Indian gross pro- 
fit under Item No. 7/total world gross 
profit adjusted as in Item No. 2 The 
Indian gross profit for the purpose of 
working out this proportion was calculat- 
ed by the Industrial Tribunal bv taking 
the figure of Rs. 67.39 lacs which was the 
‘net profit shown in the profit and loss 
account and adding to it Rs. 19.52 lacs 
representing bonus to emplovees and 
Rs. 1.89 lacs representing depreciation and 
it was. thus. determined at Rs. 88.80 lacs. 
Here there was a manifest error commit- 
ted by the Industrial Tribunal. The net 
profit of Rs. 67.39 lacs shown in the profit 
and loss account was admittedly arrived at 
after deducting from the profit of the 
Bank a sum of Rs. 43.10 lacs in respect of 
actual head office administrative expenses 
allocable to India. This amount of 
Rs. 43.10 lacs was obviously reauired to 
be added back. since Item 6 fe) provided 
for deduction of provortionate Head Office 
administrative expenses allocable to Indian 
business and the same item could not be 
deducted twice over in arriving at the 
Indian gross profit. It is true that Item 1 
of the First Schedule reauires the Indus- 
trial Tribunal ta take as the starting point 
of computation “net profit as shown in the 
profit and loss account after making usual 
and necessary. provisions”. But the fact 
that Item 6(e) provides for deduction of 
vroportionate administrative expenses of 
Head Office allocable to Indian business 
in arriving at the gross profit for the pur- 
pose of bonus under Item 7 shows that 
the net profit contemplated in Item 1 is 
net profit arrived at without deducting 
vroportionate administrative expenses of 
head office allocable to Indian business. 
That-is not regarded by the Legislature 
as a usual and necessary provision which 
should be deducted for the purpose of 
ascertaining net profit under Item 1. This 
position was indeed not disputed by the 
learned counsel appearing on behalf of 
the Bank and it is. therefore. obvious that 
the amount of Rs. 43.10 lacs should be 
added back in arriving at the figure of net 
profit for the purpose of Item 1. Then 
again. it is clear from the calculation 
made bv the Industrial Tribunal that in 
computing the Indian gross profit at the 
figure of Rs. 88.30 lacs. thẹ. Industrial Tri- 
bunal added back only the amounts re- 
presenting bonus to emplovees and de- 
preciation as set out in Item 2 of the 
First Schedule. But Foot Note 3 reauires 
that the Indian gross profit should be de- 
termined as shown in Item 7 and. there- 
fore: it was necessarv to add back not 
only amounts under Item 2 but also 
amounts under Items 3 and 4 and to de- 
duct amounts under Item 6 for the pur- 


pose of arriving at the Indian vross profit 


Workmen, N. G. Bank v. N. G. Bank (Bhagwati J.) 


A.LR. 


under Item 7. ‘This. the Industrial Tri- 
bunal clearly failed to do. We would, 
therefore. direct the Industrial Tribunal. 
when the case goes back to it. to deter- 
mine the figure of Indian gross profit as 
set out in Item 7 after adding back the 
amount of Rs. 43.10 lacs to the figure of 
net profit under Item 1. 


13. The workmen also pointed out 
another error in the calculation made by 
the Industrial Tribunal and that was in 
regard to computation of total world gross 
profit. Foot Note 3 requires that the 
total world gross profit should be as per 
consolidated profit and loss account after 
adiustment as in Item 2. That means 
that the provision made in the consolidat- 
ed profit and loss account for bonus to 
employees, depreciation, development re- 
bate reserve and any other reserves 
should be added back to the net profit 
as shown in the consolidated profit and 
loss account for the purpose of arriving at 
the total world gross profit. What the 
Industrial Tribunal. however. did in the 
present case was to add back merely the 
provision made in the profit and loss ac- 
count of the Indian business for bonus to 
emplovees and depreciation. The Indus- 
trial Tribunal did not examine what was 
the provision made in the consolidated 
profit and loss account of the Bank for 
bonus to emplovees. depreciation. de- 
velopment rebate reserve and other re- 
serves, If any provision were made in 
the consolidated profit and loss account’ 
for bonus to emplovees. which would 
mean employees of the Bank throughout 
the world. depreciation on world assets 
and development rebate and other re- 
serves. such provision would have to be 
added back to the net profit as shown in 
the consolidated profit and loss account, 
This would have to be done by the In- 
dustrial Tribunal when the matter goes 
back to it on remand. 


14. The Industrial Tribunal will. 
thus. after calculating the Indian gross 
profit and the total world gross profit in 
the manner indicated above, apply the 
proportion of Indian gross bprofit/total 
world gross profit to the amount of 
Rs. 120.52 lacs representing the adminis- 
trative expenses of head office and deter- 
mine the proportionate administrative ex- 
penses of head office allocable to Indian 
business for the purpose of deduction 
under Item 6 (e) of the First Schedule. 


15. We must also refer to one other 
ground of challenge put forward on behalf 
of the Bank against the decision of the 
Industrial Tribunal in regard to the 
amounts deductible under clauses (ii) and 
(iii) of the proviso to Item 2 of the Third 
Schedule. This ground of challenge was 
urged on behalf of the Bank in support 
of the ultimate award of the Industrial 
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Tribunal determining the bonus pavable 
+o the workmen at a little over 9 ver 
cent. of their salarv or wage. It was 
clearly open to the Bank to urge this 
ground of challenge since the Bank was 
entitled to support the award of the In- 
dustrial Tribunal even on a ground decid- 
ed against it. Vide J. K. Svnthetics Ltd. 
v. J. K. Synthetics Mazdoor Union. (1972) 
1 SCR 651 = (AIR 1972 SC 1954) and 
Management of L C. C. v. Workmen. (1973) 
1 SCR 105 = (AIR 1972 SC 2195). The 
controversy arising out of this ground of 
challenge turned on the true interpreta- 
tion of the words “working funds in 
Clauses {ii) and (iii) of the proviso to 
Item 2 of the Third Schedule. The In- 
dustrial Tribunal interpreted the words 
‘working funds’ to mean “paid up capital. 
reserves and deposits” and reiected the 
contention of the Bank that thev also in- 
cluded borrowings from other banking 
companies. bills- pavable and balance of 
profit and loss account. This view taken 
by the Industrial Tribunal was assailed 
on behalf of the Bank at the hearing of 
the anneal before us. The Bank contend- 
ed that borrowings from other banking 
companies. the amounts of bills issued bv 
the Bank and balance of profit and loss 
account constituted part of the working 
funds of the Bank and were. therefore. 
within the expression “working funds”. 
This contention. plausible though it may 
seem at first sight. is. in our opinion. not 
well founded. The words “working 
funds”. when used in relation to a bank- 
ing company. are not to be construed in 
their ordinary popular sense bv reference 
to a dictionary. They have a history of 
their own and they have acauired a de- 
finite meaning. These words were first 
defined in the award made by Mr. K. C. 
Sen in 1949 in regard to banks and the 
` definition he gave was that ‘working 
funds’ consisted of “paid-up capital. re- 
serves and deposits”. So also in the 
Sastri Award made in 1953 in regard to 
industrial disputes between certain bank- 
ing companies and their workmen. the 
words ‘working funds’ were defined to 
mean “paid-up capital. reserves and the 
average of the deposits for 52 weeks of 
each vear for which weekly returns of 
deposits are submitted to the Reserve 
Bank of India under the provisions of the 
Reserve Bank of India Act”. So far as 
banking companies are concerned. the 
words ‘working funds’ have alwavs been 
understood in this sense and that is the 
sense in which they must be deemed to 
have been used bv the Legislature when 
it enacted clauses (ii) and (iii) of the pro- 
viso to Item 2 of the Third Schedule. It 
_ is a well-settled rule of interpretation that 
when the Legislature uses certain words 


which have acauired a definite meaning 
over a period of time. it must be assumed 
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that those words have been used by the 
Legislature in the same sense. The words 
‘working funds’ in clauses (ii) and (iii) of 
the proviso to Item 2 of the Third Sche- 
dule must. therefore. be construed to 
mean paid up capital. reserves and aver- 
age of the deposits for 52 weeks of each 
year for which weeklv returns of deposits 
are submitted to the Reserve Bank of 
India. It could hardly be disputed that 
borrowing from other banking companies. 
the amounts of bills issued by the Bank 
and the balance of profit and loss account 
are neither reserves nor deposits and thev 
are not liable to be shown in the weeklv 
returns of deposits submitted to the Re- 
serve Bank of India. The. Industrial Tri- 
bunal was. therefore. right in excluding 
them from the category of ‘working funds’ 
and this ground of challenge urged on be- 
half of the Bank must be reiected. 

16. We accordingly set aside the 
award made bv the Industrial Tribunal 
and remand the case to the Industrial 
Tribunal with a direction to dispose of it 


‘according to law in the light of the deci- 


sions viven and observations made in this 
judgment. Since the workmen have 
partly succeeded and partly failed. we 
think that the fair order of costs would 
be that each party should bear and pav 
its own costs of these proceedings. 


Ordered accordingly. 
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Criminal Appeals Nos. 
1971. D/- 17-12-1975. 


(A) Prevention. of Food Adulteration 
Act (1954), Sections 7 and 16 (1) {a} — 
Expression “store? — It means “storing 
for sale” — Storing adulterated food sim- 
pliciter is not offence. 


The expression “store”? in Section 7 
means “storing for sale’, and consequently 
storing of an adulterated article of food 
for purposes other than for sale would 
not constitute an offence under Section 16 
(1) (a). Criminal Appeals Nos._11. 36, 63 
and 64 of 1968, D/- 24-4-1970 (Delhi), 
Affirmed. (Para 14) 

The terms “store” and “distribute” 
take their colour from the context and the 
collocation of words in which they occur 
in Sections 7 and 16. “Storage” or “dis- 
tribution” of an adulterated article of 


*(Criminal Appeals Nos. 11, 36, 63 and 64 
of 1968, D/- 24-4-1970 — Delhi). 
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food for a purpose other than for sale does 
not fall within tne mischief of this sec- 
tion. If an article of food is not intend- 
ed for sale and is in the possession of a 
person who does not fulfil the character 
of a seller, conveyer, deliverer, consignee, 
manufacturer or storer for sale such as is 
referred to in sub-secs, (1) (a) and (2) of 
the section, the Food Inspector will not 
be competent under the law to take a 
sample and on such sample being found 
adulterated, to validly launch prosecution 
thereon, (Para 14) 

(B) Prevention of Food Aduliteration 
Act (1954), Section 2 (xiii) —- Sale — Sup- 
ply of food by a hotelier to resident cus- 
tomer — Composite charge made for food 
and other amenities — No rebate allowed 
if food not taken — Supply of food held 
amounted to sale. Criminal Appeals Nos. 
11, 36. 63 and 64 of 1968, D/- 24-4-1970 
(Delhi), Reversed. 


Supply or offer of food by a hotelier 
to a customer when a consolidated charge 
is made for residential accommodation 
and other amenities. including food, 
amounts to a “sale” of an article of food 
for the purpose of the Act. For purpose 
of the Act, the mere offer of an article of 
food for a money consideration, irrespec- 
tive of whether such consideration is as- 
certainable as a distinct item, or is an 
inseparable element of a consolidated 
charge for a number of things. would 
bring it within the mischief of “sale” 
under Section 2 (xiii) of the Act. 

(Paras 29, 33) 


The High Court was in error in 
overlooking the important distinction be- 
tween the connotation of “sale” for pur- 
pose of Sales Tax Act and one under the 
Prevention of Focd Adulteration Act. In 
the context of the Food Act the term 
“sale” has to be construed according to 
the “mischief rule’. For the purposes of 
the Act. the broad test applicable would 
be: whether the article of food-was of- 
fered by the hotelier to the resident cus- 
tomer for a money consideration. it being 
immaterial whether such consideration 


was a distinct item or was an inseparable 


element of the consolidated charge made 
by the hotelier for providing residential 
accommodation, services, amenities and 
food. The mere fact that the property in 
the food article does not pass to the cus- 
tomer before he eats it, does not take it 
out of the- definition of “sale” under the 
Food Act. In the case of food actually 
consumed. the property does pass to the 
customer. In other cases, even when the 
resident customer does not eat the food 
offered to him by the hotelier. such an 
offer by itself would be sufficient to con- 
stitute a “sale” of that article of food 
within the contemovlation of Section 2 (xiii) 
of the Food Act. Criminal Appeais Nos. 
11. 36. 63 and 64 of 1968, D/- 24-4-1970 
(Delhi), Reversed, (Paras 25, 26. 27) 
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Cases Referred: Chronological Paras 
AIR 1976 SC 394 = 1975 All Cri C 369 


22 
AIR 1975 SC 1309 = 1975 Cri LJ 1091 
34 


AIR 1972 SC 1131 = (1972) 2 SCR 937 
17, 23, 28 


AIR 1971 SC 1725 = 1971 Supp (1) SCR 
721 = 1971 Cri LJ 1277 34 
(1967) 20 STC 1 (Puni) 17 


M/s. V. S. Desai Sr. Advocate, (Mr. 
B. P. Maheshwari Advocate and Mr. Su- 
resh Sethi Advocate with him), for Ap- 
pellant: M/s. A. K. Sen and M. C. Bhan- 
dare. Sr. Advocates (M/s. Rameshwar 
Nath and M. K. Gupta. Advocates with 
them). for Respondents. 


. Judgment of the Court was delivered 
y 


SARKARIA, J.:— The common ques- 
tions that arise for determination in these 
appeals on certificate directed against the 
judgment of the Delhi High Court are: 


(1) Whether for purposes of the Pre- 
vention of Food Adulteration Act, 1954 
(for short the Food Act), there is ng sale 
of food which is provided by a hotelier 
to a guest when a consolidated charge is 
made for room and the other amenities, 
including food, and when no rebate is al- 
lowed for any meal which may not be 
taken by the guest? 

(2) Whether the expression “store”, 
as used in Section 7 ard Section 16 of the 
Act. means storage simpliciter or storing 
for sale? 


2. In answer to the first question, 
the Full Bench of the High Court, to 
which these questions were referred. held 
that when a composite charge is made for 
residential accommodation and food. by a 
hotelier, there is no sale of food to the 


customer within the contemplation of the 
Food Act, On the second question, its 
answer was that the word “store” used in 
Section 7 and Section 16 of the Act means 
storage for sale. 


- 3. The question arose in these cir- 
cumstances: 


M/s. Associated Hotels of India Ltd. 
(for short, Associated Hotels) runs Hotels, 
one of them is Oberoi Maidens Hotel, 7, 
Alipur Road, Delhi. Respondent No. 1 
(L. N. Tandon) is the Manager of that 
Hotel, while Respondent No, 2 is the 
Managing Director of the Associated 
Hotels. According to the prosecution case, 
on July 25, 1966, Shri P. P. Sinha. a 
Food Inspector of the Municipal Corpora- 
tion of Delhi, got from Respondent No. 1, 
the samples of ice-cream, milk, curd and 
butter for the purpose of analysis. The 
sealed samples were sent to the Public 
Analyst for examination and were found 
to be sub-standard and, as such, ‘adulte- 
rated articles of food’ within the purview 
of Section 2 G) (O). In the case of ice- 
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cream, there was 1.6% deficiency in total 
solids and 2.9% deficiency in fat. 

4, The Assistant Municipal Prose- 
cutor thereupon filed four separate com- 
plaints under Section 7 read with: Section 
16 of the Act for prosecution of the Res- 
Pondents in the court of the Magistrate 
Ist Class, Delhi. It was alleged in the 
complaints that the articles of food of 
which samples were taken, had been stor- 
ed for sale in the said Hotel. The accus- 
ed raised factual as well as legal pleas 
in defence, Respondents inter alia con- 
tended that the sampling was not done in 
their presence and consequently, the en- 
tire proceedings, being violative of the 
mandatory requirement of law, were vitl- 
ated and illegal. A common stand taken 
by both the Respondents, was that no 
articles of food are sold in this Hotel to 
the non-resident visitors, or the public 
generally; that the hoteliers provide resi- 
dential accommodations, services and 
other amenities, including meals, only to 
the resident customers against a compo- 
site charge and that no rebate is allowed 
for food if a resident customer chooses 
not to eat it. 

5. The Magistrate accepted the de- 
fence plea that the samples had been 
taken in the absence of Respondent No. 1 
and there had been breach of the law on 
that score, He further held that the food 
articles of which-:samples were taken had 
not been stored for sale. In the result 
the Magistrate acquitted both the Respon- 
dents. Against this acquittal, the Muni- 
cipal Corporation of Delhi carried an ap- 
peal to the High Court. The Division 
Bench before which that appeal came 
up for hearing. referred three questions 
(including the two set out above) to a Full 
Bench for opinion. Thereafter. the Divi- 
sion Bench, merely on the basis of the 
answers returned by the Full Bench up- 
ap the acquittal and dismissed the ap- 
peals. 

6. It will be useful at the outset 
to have a look at the scheme and content 
of the relevant provisions of the Act. 

7. The broad aim of the Act is to 
ensure the sale and supply of pure food 
to the public. With that end in view, 
mhe Act prevents adulteration of food arti- 
cles. 

8. For the purpose of the Act, an 
article of food is deemed to be adulterat- 
ed, if it falls under any of the clauses (a) 
to @) of Section 2 (i). This definition of 
“adulterated article of food” is of very 
wide amplitude. Even a sub-standard 
article would fall within the mischief of 
sub-clause (D) “if the quality or purity of 
the article falls below the prescribed stan- 
dard or its constituents are present in 
quantities which are in excess of pres- 
cribed limits of variability”. 

9. Section 7 prohibits a person to 
“manufacture” for sale or “store”. “sell”, 
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or “distribute,” inter alia. any; “(i) adul- 
terated food”. 

Contravention of this prohibition is 
punishable as an offence under Section 16. 
The relevant part of the section reads: 

“(1) If any person— 

(a) whether by himself or by any 
other person on his behalf imports into 
India or manufacture for sale. or stores, 
sells or distributes any article of food — 

(i) which is adulterated or misbrand- 
ed, or the sale of which is prohibited by 
the Food (Health) authority in the inte- 
rest of publie health. ............ 


he shall in addition to the penalty to 
which he may be liable under the Bee 
Sions of Section 6, be punishable with im- 
prisonment for a term which shall not be 
less than six months but may extend to 
Six years, and with fine which shall not 
be less than one thousand rupees:” 

10. _ Then there is a Proviso to this 
sub-section which gives a discretion to 
the Court for any adequate and special 
reasons to be recorded, to award a sentence 
less than the minimum prescribed, only if 
the offence is under clause (a) (i) and is 
with respect to an article adulterated 
under Section 2 (i) 0). 

11. Section 10 confers powers on 
the Food Inspector to take samples and 


‘also indicates the scope of these powers. 


12. 
him— 

{a) to take samples of any article of 
food from: 

(i) any person selling such article: 

(ii) any person who is in the course 
of conveying, delivering or preparing to 
deliver such article to a purchaser or con- 
= 

m) a consignee after delivery of 
ae to him; and N 

to send such sample for analysis 
to the, public analyst for the local area 
within which such sample has been taken. 
* 


z)? 

13. Sub-section (2) gives power 

to the Food Inspector to enter and inspect 

any place where any article of food is 

manufactured, stored or exposed for sale 

and take samples of such articles of Food 
for analysis. 


14. From a conjoint reading of the 
above referred provisions, it will þe clear 
that the broad scheme of the Act is to 
prohibit and penalise the sale, or import, 
manufacture, storage or distribution for 
sale of any adulterated article of 
food. The terms “store” and “distribute” 
take their colour from the context and 
the collocation of words in which they oc- 
cure in- Sections 7 and 16. “Storage” or 
“distribution” of an adulterated article of 
food for a purpose other than for sale 
does not fall within the mischief of this 
section’ That this is the right construc- 
tion of the terms “store” and “distribute” 


Sub-section (1) authorises 
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in Section 16 (1) 
from a reference 


will be further clear 
to Section 10, Under 

















sub-section (1) (a) or sub-section (2). 
three sub-clauses of sub-section (1) (a) 
apply only to a person who answers the 
description of a seller or conveyer, deli- 
verer, actual or potential. of an article of 
food to a purchaser or consignee or his 
consignee after Gelivery of such an article 
to him. Sub-section (2) further makes it 
clear that sample can be taken only of 
that article of food which is ‘“manufac- 
tured”, “stored” or exposed for sale, It 
follows that if an article of food is not 
intended for sale and is in the possession 
of a person who does not fulfil the charac- 
ter of a seller, conveyer, deliverer. con- 
signee, manufacturer or storer for sale 
uch as is referred in sub-sections (1) (a) 
and (2) of the section, the Food Inspector 


“store” in Section 7 means “storing for 
ale”. and consequently storing of an 
adulterated article of food for purposes 
other than for sale would not constitute 
an offence under Section 16 (1) (a). 


15. The Full Bench of the High 
Court has thus rightly answered the se- 
cond question, 

16. The stage is now set for con- 
sidering the main question, whether food 
made available to a resident customer in 
a hotel by a hotelier against a consoli- 
dated charge for all the services and ame- 
nities and food amounts to a sale of an 
article of food Zor the purposes of the 
Food Act? 

17. The High Court has consider- 
ed this question entirely in accordance 
with the norms and tests applied in the 
context of: Punjab General Sales Tax Act, 
46 of 1948 (for short the Sales Tax Act) 
by a Division Bench of the High Court of 
Punjab in State of Punjab v. M/s. Asso- 
ciated Hotels of India Ltd.. (1967) 20 STC 
1 (Puni) which was subsequently affirm- 
ed in appeal by this Court on January 4, 
1972 in State of Punjab v. M/s. Associat- 
ed Hotels of India Ltd., (1972) 2 SCR 937 
= (AJR 1972 SC 1131). 


18. The High Court has adopted 
two main criteria for holding the transac- 
tion or the arrangement in question not 
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to be a ‘sale’ of an article of food, First, 
under such an arrangement, there is no 
transfer of the property in the food to 
the customer unless it is actually con- 
sumed by him. Second. the predominant 
character which the transaction bears is 
not that of a sale of an article of food 
‘but of a contract for work or services 
and the food supplied by the hotelier pur- 
suant to such a transaction, is only a part 
of the amenities or services rendered to 
the customer. 


19. In our opinion, neither of these 
reasons holds good, if the matter is con- 
sidered in the context of the Food Act. 
For a proper appreciation of the points 
for determination, it is important to bear 
in mind the distinction between the defi- 
nition of the term ‘sale’ in the Sales Tax 
Act and the Food Act and also the fact 
that the purpose, scheme and the content 
of the two Acts are entirely different. 


20. Under Section 2 (h) of the 
Sales Tax Act ‘sale’ has been defined as 
follows: 


"In this Act, unless there is anything 
repugnant in the subject or context,— 

(h) “sale” means any transfer of pro- 
perty in goods other than goods specified 
in Schedule C for cash or deferred pay- 
ment or other valuable consideration, but 
does not include a mortgage, hypotheca- 
tion, charge or pledge 

Explanation — (1) A transfer of goods 
on hire purchase or other instalment sys- 
tem of payment shall, notwithstanding 
that the seller retains a title to any goods 
as security for payment of the price, be 
deemed to be a sale.” 
In the Food Act “sale” has been defined 
as under: 


‘In this Act unless the context other- 
wise requires— 

“sale” with its grammatical variations 
and cognate expressions means the sale of 
any article of food, whether for cash or on 
credit or by way of exchange and whe- 
ther by wholesale or retail. for human 
consumption or use, or for analysis, and 
includes an agreement for gale, an offer 
for sale, the exposing for sale or having 
in possession for sale of any such article, 
and includes also an attempt to sell any 
such article.” 


21. A compartive study of the 
above quoted definitions would show that 
the connotation of “sale” for purposes of 
the Food Act is far wider than the mean- 
ing assigned to it in the Sales Tax Act. 
While under the Food Act “sale” would 
include a mere ‘offer for sale”, “exposing 
for sale” or having in “possession for 
sale’. under the Sales Tax Act, the trans- 
fer of property in the goods, except where 
it falls within the Explanation. is an es- 
cential feature of “sale”. Further, the 
legislature has advisedly left the word 
“sale” occurring, in the first part of the 
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definition under the Food Act to be inter- 
preted in its widest amplitude. Accord- 
ing to the Oxford Dictionary “sale” means 
“action or an act of making over to an- 
other for a price’, “the exchange of a 
commodity for money or other valuable 


consideration”, “disposal of goods for 
money”, 
22. It will be seen that the defini- 


tion of ‘sale’ in Section 2 (xiii) of the Food 
Act with which we are concerned is 
wider even than its dictionary meaning. 
The object of assigning so extensive a 
meaning to the term ‘sale’ appears to be 
to bring within the ambit of the Food Act 
all commercial transactions whereunder 
an adulterated article of food is supplied 
for consumption by one person to another. 
In the context of the Food Act, there- 
fore, the term ‘sale’ has to be construed 
according to the “mischief rule” enun- 
ciated in Heydon’s case. As pointed out 
by this Court in Municipal Corporation 
of Delhi v. Shri Kacheroo Mal, Criminal 
Appeal No. 174 of 1971 decided on 29-9- 
1975 = (reported in AIR i976 SC 394) 
wherever possible, without unreasonable 
stretching or straining, the language of 
this statute should be construed “in a 
manner which would suppress the mis- 
chief, advance the remedy. promote its 
object, prevent its subtle evasion and foil 
its artful circumvention”. 


23. The object of the Sales Tax 
Act is to levy tax on sales or purchases 
of certain articles of commerce, The tax- 
able event under that Act is the sale or 
the ‘purchase’ and to constitute a taxable 
sale or purchase to use the words of She- 
lat. J.. who spoke for the Court in As- 
sociated Hotels’ case, (AIR 1972 SC 1131) 
(supra), “the Revenue has to establish 
that there was a sale, distinct from the 
contract of work or service. of the pro- 
perty so passing to the other party.” A 
transaction to attract liability under the 
Sales Tax Act, therefore, must be wholly 
and solely a ‘sale’ of a taxable article as 
a distinct entity. If it is inseparably sub- 
merged in or amalgamated with a con- 
tract for work or services, then it is not 
possible to fasten it with liability as a 
sale under the Sales Tax Act, much less 
can such liability be quantified as an item 
of taxable turnover for the relevant ac- 
count year. Such considerations or diffi- 
culties do not arise for the purpose of the 
Food Act. 

24. The primary object of the 
Food Act is to prevent, in the interest of 
the health of the community. the supply 
of adulterated foodstuffs by a person as a 
part of his business activity. 

"c85: The definitions of the term 
‘sale’ have, in terms, been made subject 
to the context of the respective Acts in 
which they occur. Consequently. in judg- 
ing whether a transaction is a sale or not, 
due regard must be had to the purpose, 
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scheme and context of the particular Act 
under which the question arises. The 
learned Judges of the High Court appear 
to have overlooked the important distinc- 
tion between the connotation of ‘sale’ for 
purposes of the Sales Tax Act and the one 
under the Food Act. i 

26. For the purposes of the Food 
Act. the broad test applicable would be: 
whether the article of food was offered 
by the hotelier to the resident customer 
for a money consideration, it being im- 
material whether such consideration was 
a distinct item or was an inseparable ele- 
ment of the consolidated charge made by 
the hotelier for providing residential 
accommodation services, amenities and 
food ? l 

27. The mere fact that the pro~- 

perty in the food article does not pass to 
the customer before he eats it. does not 
take it out of the definition of “sale” 
under. the Food Act. In the case of food 
actually consumed, the property does pass 
to the customer. In other cases, even 
when the resident customer does not eat 
the food offered to him by the hotelier, 
such an offer by itself would be sufficient 
to constitute a “sale” of that article of 
food within the contemplation of Section 
2 (xiii) of the Food Act. 


28. Mr. Ashok Sen, relying on the 
observations of this Court in Associated 
Hotels’ case (AIR 1972 SC 1131) (supra) 
contends that the true test to be applied 
even in a case under the Food Act. is: 
What was the primary object of the 
transaction and the intention of the par- 
ties while entering into it? It is main- 
tained that the predominant character of 
the transaction in question was to provide 
a number of amenities and services to 
resident customers and that the meals 
supplied were only incidental to those 
services. In such a case, it is submitted 
it cannot be said that the transaction 
amounts to a ‘sale’ of meals as an article 
of commerce to the customer. Mr. Sen 
cites instances of Hospital. Nursing Home, 
College Hostel, Nursery School. Passen- 
ger Airliner, Passenger Ocean-going Ship 
where meals are provided to the resident 
or passengers, as the case may be, as part 
of the services against a consolidated 
charge, Counsel concedes that if the res- 
pondents had been supplying food to the 
members of the public who were not resi- 
dents of the Hotel, against charges, from 
the same kitchen or store from 
which they supplied it to the resi- 
dent customers against a consolidated 
charge, that would be hit by the Food Act 
because in such a case mere storage of 
food in the Hotel, would be storage for 
Sale attracting the penal provisions of the 
Food Act. 

29. It appears to us that the con- 
tention cannot be accepted. We have al- 
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of the Food: Act; the mere offer.of an arti- 
cle of food for a money consideration, ir- 
respective of whether such ‘consideration 
is ascertainable. as a distinct’ item. or 
is an inseparable element of‘a consolidat- 
ed charge for a number of things, would 
bring it within the mischief of “sale” 
under Section 2 (xiii) of the Food Act. 


. 30. The test suggested. by Mr. Sen 
is not decisive for the purposes of the 
Food Act. Even so, if such a test is ap- 
plied consistently with the object, scheme 
and context of the Food Act. the transac- 
tion in question is nevertheless a com- 
mercial transaction. Surely, the domi- 
nant object of the transaction and the in- 
tention of the parties while entering into 
the transaction in question was to provide 
against payment wholesome food for con- 
sumption besides residential accommoda- 
tion and services. Good residential ac- 
commodation and good food against one 
consolidated charge were the main consi- 
derations which must have weighed with 
the parties while entering into this trans- 
action. It is thereidre not correct to say 
that the supply of food under such a com- 
posite transaction entered into between 
the hotelier and his resident customer 
does not amount to supply of' food as an 
article of commerce, The fact remains 
that the supply or offer, of food to such a 
customer is: for a money consideration as 
a part of business activity, and as stich 
constituted “sale” under the Food Act. ' 


31. It js true that in pursuance of 
such a transaction, the bill prepared by 
the. hotelier is one and indivisible it is 
not capable of being proximated or split 
into charges for feod, and charges for 
other amenities, -But the fact remains 
that such a composite bill is prepared after 
ee into account the cost of the meals, 

0. : 
32. The illustrations given by Mr. 
Sen are not apposite. Hotel business is 
very different from that of a Hospital or a 
Nursing Home, or College Hostel, or 
Passenger Airliner ete. Moreover, tħe 
question whether a particular transaction 
in the context of the Food Act constitutes 
a sale or not, is largely a question of fact 
depending on the circumstances of each 
case. It is therefore not proper to enun- 
ciate any hard and fast rule of universal 
application on the basis of purely hypo- 
thetical instances cited by Mr. Sen. 

33. For the foregoing reasons we 
would reverse the answer given by the 
High Court and hold that the supply or 
offer of food by a hotelier to a customer 
when a consolidated charge is made for 
residential accommodation and other ame- 
nities. including food. amounts to a ‘sale’ 
of an article of food for the purpose of 
the Food Act. boa 

34. The last submission of Mr. Sen 
was that this case has been pending for 
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thealast 15 ‘years: that the trial Magis- 
trate had acquitted the respondent not 
oniy on the ground that there was no 
“sale” within the meaning of the Food Act 
but also on the ground that the samples 
of the articles in question were not taken 
in accordance with law in the presence of 
respondent No. 1. It is stressed that ‘the 
law on the point was ‘anything but clear 
and this is not a case where articles of 
food were found contaminated «wr mixed 
with any deleterious or injurious substance 
but the article of food being sub-standard, 
were only technically adulterated under 
clause (1) of Section 2 (i) of the Act. In 
these premises, counsel maintains, the 
acquittal should mot be converted into a 
conviction. Reliance has been placed on 
this court’s dicta in Food Inspector, Cali- 
cut Corporation’s case, (1971) 1 Supp SCR 
721 = (AIR 1971 SC 1725) and Mis. Bhag- 
wan Das Jagdish Chander v, Delhi Ad- 
ministration, (ATR 1975 SC 1309) in sup- 
port of this contention. 

35. ` Although this fast -contention 
is not wholly devoid of force, we find it 
difficult to accept ït because fhe High 
‘Court has not recorded any finding on ‘the 
merits of these cases. It has matntained 
the acquittal merely -on the ground ‘that 
the transaction in question did not amount 
to “sale” of an article of food within the 
meaning of the Food <Adulteration Act. 
The case would, therfore, have itto go 
back to the High Court for deciding the 
appeals. on merits. 


36. Accordingly we allow these ap- 
peals, set aside the judgment of the High 
Court and remit the cases to it with a 
direction to dispose them ‘of In accord- 
ance with law. Tt would be open to the 
respondents to urge ‘before the High 
Court all the contentions which are avail- 
able to them. Since the cases. are quite 
old. the High Court will dispose them of 
with utmost expedition. 

Appeals allowed. 
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R. S. SARKARIA AND S. MURTAZA - 

FAZL ALI JJ, 

Union of India, Appellant yv. K. H. 
Rao, Respondent. 

Civil Appeal No. 1867 of 1968, D- 
16-1-1978. l 

(A) Sale of Goods Act (1930), :S. 38 (2) 
-— Plea based on S., 38 (2):— Question of 
fact — Not permissible to raise such plea 
for first time ‘before Supreme Court — 
{Constitution of India, Art. 133). 

As is clear froma plain reading of 
S 38 itself, the question whether in case 
of a default of supply, the entire contract 
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for instalment! deliveries. stands: repudiat- 
ed or- not, is one of fact depending on the 
circumstances: of the case, 

Where the plea founded om S. 38 (2) 
was not set up im the plaint and neither 
issue was framed! on this: point ner was 
it. agitated: before the courts below, it was 
held that the plaintiff respondent. could 
not ‘be permitted to: raise this plea for the 
first time br the Supreme Court. (Para 26) 

(B) Contract Act (1872), S. 74 Excep- 
tion and S. 73 — Breach of contract — 
Term of contract giving discretion to the 
Goyt. to- forfeit security deposit — For- 
feiture operating as a penalty in the cir- 
cumstances. of the case — But the Court 
cannot directly relieve the party of the 
hardship: on: that score. (1965) 4 Law Rep 
663: (Mys). Partly Reversed, (Para 35) 

[The decree of the High Court im the 
suit for recovery of sum due under con- 
tract and for refund of security deposit, 
substituied by the Supreme Court om ap- 
preciation of facts and evidence. (1965) 4 
Law Rep 663 (Mys). Partly Reversed.| 

Mr. S. N. Prasad! Advocate for Mr. 
S, E Nayar, for Appellant; M/s. R. Thiya- 
garajan and Mr. B, R. Agarwala, Advo- 
cates, for Respondent. 

Judgment of the Court was delivered 


by 

SARKARIA, J. :— This is a defen- 
dant’s appeal directed against a judgment 
and decree of the Mysore High Court. 

PA On September 16, 1949, the 
plaintiff, K. M. Rao, entered into an agree- 
ment (Ex D-2) with the defendant 
(Union of India) through rts Military 
Head Quarter, Madras Area, comtracting 
to supply onions for the period, October 
1, 1949 to March 31, 1950, at the supply 
depots of the defendant in Bangalore, 
Cochin, Coimbatore and Wellington, at 
the rates mentioned in the Schedule to the 
agreement. The supply was to be made in 
such quantities as may be required from 
time te time by the defendant, not ex- 
ceeding lbs, 45,000 a month for the Ban- 
galore Depot. lbs. 3,000 for the Coimbatore 
Depot, Ibs, 5,000. for the Wellington Depot 
and bs. 5,000 for the Cochin Depot, Under 
the agreement, there was a security depo- 
(Contd, on Col, 2) 


(a) Amount claimed as due under the earlier contracts 
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sit of Rs. 4,300 made by the defendant. 
This deposit was Hable to forfeiture only 
In the event of any breach or non-perfor- 
mance of the contract by the plaintiff. 
Clause (7) of the agreement provided that 
if there was failure on the part of the 
plaintiff to perform the contract, the de- 
fendant was at liberty to make purchases 
of the onions elsewhere at the risk of the 
plaintiff. Clause (8) empowered “the Offi- 
cer sanctioning the contract” to rescind 
the contract by written notice to the 
plaintiff in the six contingencies referred 
to in that clause, one of which was that 
such rescission could be made by that 
officer if the plaintiff declined, neglected 
or delayed, in complying with any de- 
mand or requisition or if he in any olher 
manner fatled to perform or observe the 
conditions of the contract, 

3. We are concerned here with 
the supplies to Bangalore Depot. The 
plaintiff supplied the onions, as under- 
taken by him, to that Depot for October 
and for the first seven days of November, 
1949, From and on November 17, 1949, the 
plaintiff completely stopped the supply of 
onions notwithstanding the demands issu- 
ed by the defendant from time to time 
for the same. After some correspondence, 
the pleintiff was informed ‘by a letter (Ex. 
P-7) that from the 29th Decemiber 1949, 
the con‘ract stood rescinded. This commu- 
nication of rescission (Ex. D-40) was sign- 
ed by one J. H. Wadia, then a Lt. Colo- 
nel CRIASC. 

4. The plaintiff made unsuccess- 
ful demand for the payment of the 
amounts admittedly due to him for the 
onions he had supplied and also for the 
return of the security deposit which he 
had: made under the contract in question 
and also similar sums, due to him under 
earlier contract with the defendant. 

sA On March 5, 1953, the defen- 
dant informed the plaintiff's bankers that 
a sum of Rs. 18,228/14/5 was debited 
against the plaintiff towards damages pay- 
able by him for the breach of the. con- 
tract. 

6. Thereafter, on April 4, 1953, 
the plaintiff filed a suit for the recovery 
of Rs. 45,359 consisting of these items: 
Rs. As. P. 
9,453-4-0 


(b) Amount claimed towards the value of the goods supplied 


under the suit contract 


(c) Security deposit. under the suit co ; 
under the earlier contracts ecb 


(a) Security deposit 


Ntract - 


10,928-5-0 
4,300-0-0 
3,045-0-0 


(eð Claims towards. reimbursements of the value of onions supplied 


to defendant otherwise tham under the contract an 
been prevented from making unde 


(£) Profits which plaintiff had 

the suit contract a. 
(2) Interest om these sums 
(h) Notice charges 


4,950-0-0 


3,000-0-0 
9,632-7-0 
50-0-0 . 


+ » d “~ 
a? Ya’ aa r 


Rs. 45,359-0-0° 





~ 
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7. The plaintiff pleaded that more 
than Rs. 75,000 was due to him from the 
defendant on Decemiber 15, 1949 under 
the earlier contract and that there was 
abnormal delay on the part of the defen- 
dant in the payment of the bills, which 
paralysed the financial resources of the 
plaintiff; that his supplies to the Banga- 
lore depot were made in compliance with 
excessive demands and some of them 
were illegally diverted by the defendant 
to the Jalahalli Depot, though the supply 
to that depot was the obligation of an- 
oiher contractor; that the CRIASC Mad- 
ras was not competent to rescind the 
contract or forfeit the deposits and there- 
fore, the rescission was illegal and that 
the defendant illegally refused to accept 
substitutes for onions as per the terms of 
the contract, The set off of Rs. 18,228-11-5 
made by the defendants for the alleged 
recovery of damages was also challenged 
as unwarranted, illegal and unauthorised 
and that the breach of contract was on 
the part of the defendants. 


8. The defendants resisted the suit 
on the ground that the suit was time-bar- 
red; that the plaintiff had failed to per- 
form his part of the contract which was, 
in consequence, validly . rescinded; that 
the security was validly forfeited and 
that the defendants were entitled to a sum 
of Rs. 18,228-14-5 as damages for the 
breach of the contract. 


9. The trial court (District Judge) 

held that the plaintif had committed 

breach of the contract, and consequently, 
; (Contd. on Col. 2) 
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the defendants had rightfully rescinded 
the contract and debited Rs, 18,228-14-5 
against the plaintiff; that the diversion of 
the supply to Jalahalli depot by the de- 
fendant was not impermissible or con~ 
trary to the contract; that the suit was 
not time-barred except in regard to the 
part of the claim which relates to dama- 
ges, In the result, the District J udge pass- 
ed a decree for Rs 2270-8-0 only in fav- 
our of the plaintiff and dismissed: the rest 
of his claim. 


10. Aggrieved, the plaintiff carried 
an appeal to the High Court which held 
that so far as the Bangalore Depot was 
concerned, the demand was excessive and 
outside the contract as the supply made 
at Bangalore Depot was diverted. illegally 
to the Jalahalli Unit (R.LA.I.) which was 
outside the Bangalore jurisdiction; that 
since the rescission of the contract was 
not made by the General Officer Com- 
manding (Area Commander) who had 
Sanctioned the contract, it was void and 
the security deposit could not be forfeit- 
ed; that an amount of Rs, 9,607-11~4 was 
due to the plaintiff towards the price of 
the onions under the suit contract and 
another sum of Rs, 9,453-4-0 was payable 
to the plaintiff under the earlier con- 
tracts. That as no demands were made 
after the 29th December, 1949 on the 
plaintiff, he was not liable to pay the dif- 
ference between the market rate and the 
contract rate, Modifying the decree of the 
trial court, awarded to the plaintiff, de- 
cree for Rs. 31,609-5-4, consisting of these 
items was passed. 


Rs. As. P. 


(a) (i) Amounts due under the earlier contracts ww. 9,5438-4-0 
(ii) Interest on the above amounts at 6% p, a. from ist Dec. 1949 
till the date of the suit eee 1,915-0-0 
{W G) Security Deposit under earlier contracts «os 3,045-0-0 
(ii) Interest on the deposit at 6% pP. a. ..  609-0-0 
(c) (i) Amount due for onions supplied under the suit contract ... 9,607-11-4 
(ii) Interest on this sum at 6% np. a. ... 1,878-0-0 
(d) (i) Security deposit under the suit contract Ae A ET 


(ii) Interest on the deposit at 6% P. a 


11. Hence this appeal. 


12. It is undisputed that the plain- 
tiff did not supply any onions under the 
contract after November 17, 1949, des- 
pite demands by the defendant. Evident- 
ly, therefore, the plaintiff had committed 
a breach of the contract and thereupon, 
clauses 7 and 8 of the agreement became 
operative. Under cl. 7, the defendant was 
at liberty to make purchases of onions 


elsewhere at the risk of the plaintiff and - 


recover on demand any excess cost so in- 
curred over the contract price from the 
plaintiff. The breach of the contract, also 


LE 


a] 
Rs. 31,609-5-4 





gave a right to the officer sanctioning the 
contract, to rescind the contract after 
written notice. 


13. The only question that falls to 
be determined is whether the rescission 
of the contract with effect from Decem- 
ber 29, 1949 was made by a competent 
officer, The High Court has held that 
Since the communication of rescission was 
signed by a Lt. Col. CRIASC, and not by 
the Area Commander, it had not been 
made by the ‘officer sanctioning the con- 
tract’ within the contemplation of cl. 8 of 
the agreement. The finding of the . High 
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Court has been seriously challenged be- 
fore us by the appellant. It is stressed 
that the agreement was also executed by 
a Lt. Col. of CRIASC who in reality was 
the ‘officer sanctioning the contract’, and 
the mere fact that the officer had before 
executing the agreement verbally obtain- 
ed the approval of the then Brigadier who 
was acting as Area Commander, does not 
mean that the Area Commander, and not 
the Lt. Col., CRIASC, was the ‘officer 
sanctioning the contract’, On this point, 
the counsel has adopted the reasoning of 
the trial Court. 

14, On the other hand, counsel for 
the respondent has reiterated the reason- 
ing of the High Court. 

15. It appears to us that the con- 
tention of the appellant must prevail. 

16. Ex, D-3 is a letter, deted Sep- 
tember 16, 1949, addressed to the plain- 
tiff-respondent informing the latter that 
the Governor-General had accepted his 
tender dated, August 3, 1949 for the sup- 
ply of onions to various Depots including 
Bangalore Depot. The tender has appa- 
rently been accepted by an officer of the 
rank of Lt. Col. whose endorsement under 
this letter reads as follows: 

“Acceptance sanctioned by Lt. Col. 
Adj. Victor, AA and QMS”, 

17. Below this endorsement there 
appears to be the signature of some offi- 
cer (For Brig. Offg. Comd. Madras Area). 
This signature has been appended under 
the caption: ‘Designation of the Sanc- 
tioning Authority.” | 

18. Ex. P-7 dated December 31, 
1949, is a letter addressed by the Lt. Col., 
CRIASC, to the plaintiff informing him 
about the rescission of the contract w. e. f. 
December 29, 1949 and the forfeiture of 
his security deposit of Rs. 4,300 and also 
the proposal to purchase onions elsewhere 
at the risk of the plaintiff. Ex. ae i: 

other letter. dated December 29. 1949. 
fora Lt, Col, AA & QMG Madras Area 
informing him that the sanction of the 
Area Command is accorded to the rescis- 
sion of the contract. 

19. Reading the letters Exs. D-40 
and P-7 together, it will be clear that the 
Lt. Col. who communicated the rescission 
of the contract to the plaintiff was exer- 
cising the powers of ‘Area Commander in 
the matter. Lt. Col, Suri who had signed 
the letter Ex; D-40, was examined as 
D.W. 4. He produced Ex. D-38, a copy of 
the order passed by the General Officer 
Commanding, Madras Area, delegating all 
his financial powers to the witness. The 
original of Ex. D-38 bears the signature 
of Maj. General, A. A. Rudra, the then 
Area Commander, It also ‘bears specimen 
signatures of the witness, Lt. Col. Suri 
testified that the papers were put up be- 
fore him with a recommendation for res- 
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cission of the contract in question in De- 
cember, 1949 on account of constant fail- 
ures on the part of the plaintiff to supply 
onions despite repeated warnings of the 
Commanders of the Supply Depots con- 
cerned, According to usual procedure, the 
witness took the papers to the G.O.C, for 
consultation. After discussion with him, 
the witness issued the orders of reseission 
of the contract. The witness added when- 
ever the G.O.C, was not available for con- 
sultation, the witness used to pass orders 
in such matters in the exercise of his own 
discretion as per powers delegated to him. 
The witness also proved the copy of the 
office note, D-39, bearing the initials of 
Lt. Col, J. H. Wadia, the then CAS.C,, 
Madras Area. The original office note 
however was not produced. It may be ob- 
served that no objection in regard to its 
mode of proof was taken when this docu- 
ment was let in evidence. 

20. Ex. D-38 produced by the wit- 
ness, provides: 

“Under the provisions of FR (I) Pt. I, 
Rule 34 (b) I hereby authorise the under- 
mentioned officer to sign communications 
and documents of a financial character on 
my behalf upto the fullest extent under 
the rule in respect of ‘A’ and '@ matters. 

Lt. Col, Dr. Suri 
AA & QMSHQ Madras Area,” 

21. The authenticity of Ex, D-38 
cannot be doubted. It clearly established 
that Lt. Col. Suri (then AA & QMG Mad- 
ras Area) was authorised to exercise the 
powers of the Area Commander to the 
fullest extent, having financial implica- 
tions, which would include the power to 
rescind a contract also. 

22. The order, Ex. D-38, is dated 
December 17, 1949, while the rescission 
was made three weeks thereafter. 

23. Even if it is assumed that the 
Area Commander was the “officer sanc- 
tioning the contract” then also, it is clear 
from the evidence of D.W. 4, Lt. Col, Suri, 
read with Ex. D-40, that the order of res- 
cission, in fact, had been passed by the 
Area Commander, 

24. Our attention was drawn to 
the document, Ex. P-45, dated May 25, 
1951, whereby the prescribed contract 
form was amended and in clause 8, and 
after the words “officer sanctioning the 
contract”, the words “or AA and QMG/ 
AQMG Area Drig. ile Adm. Commd, AQM- 
G/Q1 Army HQ” was added. This amend- 
ment was of a clarificatory character 
only. In any case, this has no bearing on 
the point under consideration because in 
the instant case it has been proved that, 
in fact, the contract had been sanctioned 
and later rescinded iby the same officer. 

25. We therefore, think that the 
learned Judges of the High Court were in 
error in holding that the order of rescis- 
sion of the contract was unauthorised and 
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invalid, Accordingly, we reverse that 
finding, and hold that the contract 
been duly rescinded under cl. 8 (iv) of 
Ex. D-2, on the failure of the plaintiff to 
supply the onions after the 17th Novem- 
ber 1949 despite demand, 

26. Counsel for the plaintiff-res- 
pondent tried to raise before us another 
plea founded on Section 38 (2) of the Sale 
of Goods Act. The argument is that under 
the contract, the onions were to be sup- 
plied in monthly instalments and when 
the plaintiff failed to deliver the instal- 
ments from 17-11-1949 onwards, it did 
not amount to a repudiation of the entire 
contract making the plaintiff liable for 
damages, if any, incurred by the defen- 
dants after November 17, 1949 in making 
risk purchases from the market. This plea 
nnot be entertained at this stage. It was 
mot set up in the plaint, No issue was 
framed on this point, nor was it agitated 
before the courts below. As is clear from 
a plain reading of Section 38 itself, 
question whether in case of a default of 






of fact-depending- on the circumstances of 
the ease. We therefore do not permit the 
plaintiff to raise this plea for the first 
time now, in this court. i 
21. “The next question to be consi- 
dered is, whether the diversion of any 
énions supplied at the Bangalore Depot 
by the plaintiff to the Jalahalli Depot 
amounted to a breach of any term of the 
contract on the part of the defendants. In 
this connection, it is noteworthy that 
under the contract, the plaintiff was 
bound to supply at the Bangalore Depot 
onions upto the maximum of lbs. 45000 
per month. How the onions were utilised 
or disposed of by the defendants after re- 
ceipt of their delivery at the Bangalore 
Depot, was a matter which was no con- 
cern of the plaintiff. The plaintiff had 
made the supplies for one month and 17 
days only. It has not been shown that the 
onions supplied either in the month of 
October or in November were more than 
the stipulated amount of Ibs. 45000, On 
the contrary. Ex. 46 series (pages 348 to 
364 of the Paper Book) shows that the. 
onions demanded from the plaintiff and 
supplied by him in October 1949 ‘were 
lbs. 40900, and in November 1949 (upto 
15th Nov.) were Tbs. 20,300 only. That is 
to say, the total supplied by the plaintiff 
in these two months did-not exceed Ibs. 
60,451. an 
“""-98, Counsel for the plaintiff how- 
ever arithmetically works out the supply 
for the first 7 days ‘of ‘November as Ibs. 
1500 per day to show that the demand 
made was excessive. We are afraid this 
method of calculation is repugnant'to the 
contract, under which- the maximum to 
be supplied was = on monthly’ ‘basis... 
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It is nobody’s case that the defendants 
indented more than the stipulated quan- 
tity of Ibs. 45000 for any month. 

29. Nor has it been alleged or 
shown that the plaintiff was asked to sup- 
ply the onions at Jalahalli Depot. If the 
defendants indented not more than Ibs. 
45000 per month, they were at liberty to 
divert the onions after their receipt at the 
Bangalore Depot to any other station. The 
property in the goods had passed to the 
defendants on delivery thereof. ‘There is 
no. hing in the agreement which prohibits 
such diversion by the defendants. So long 
as the onions demanded and supplied for 
any month at the Bangalore Depot did 
not exceed lbs. 45000, the plaint‘ff could 
not complain of any breach of the çon- 
tract by the defendants, or have any gri- 
evance on the ground that a part of the 
onions so supplied to the Bangalore Depot 
had ‘been diverted or taken by the defen- 
dants to Jalahalli, 


30. The High Court was thus in 
error in holding that excessive demands 
for the supply of onions were made by 
the defendants and that the latter were 
not entitled under the contract to divert 
the onions supplied by the plaintiff at 
Bangalore Depot to Jalahalli Depot. We 
have therefore no hesitation in setting 
aside that finding. 


31. It was contended before us on 
behalf of the respondent that in any case, 
the defendants were not entitled to with- 
hold payment of the sums due or the se- 
curity deposit relatable to an earlier con- 
tract. _ ; f 
32. As against this, Mr. Prasad has 
referred us to clause 5 of the agreement 
(tender D/5) which provides: 

“AH moneys or compensations pay- 
able by me/us to Government under the 
terms of the contract, may be deducted 
from or realised by the sale of sufficient 
part of my/our security deposit, or from 
interest arising therefrom or from any 
sums which may be due or may become 
due to me/us by Government under this 
or any other account...... j 


E 33. The crucial words in the above 
clause are those that have been under- 
lined. In the event of default of supply by 
the contractor and of valid rescission of 
the contract, the defendants were entitled 
under this clause 5 read with clauses 7 
and 8 to set off and adjust! the sum of 
Rs. 9,543/4/. due to the plaintiff under the 
earlier contract,’ against the damages: in- 
curred- by the defendants. 

34, But clause 5 aforesaid does not 
authorise forfeiture of the security. depo- 
sit of the plaintiff which he’ had made 
under the earlier contracts. ` 

35. Now remains the question of 
the security deposit relating to the ‘con- 
tract in question, Since the -plaintiff. had 
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committed a breach of the contract, clause 
8 of the contract which gives a discretion 
to the defendants to forfeit the security 
deposit became operative. Viewed in the 
totality of the circumstances of this case, 
such forfeiture however would operate as 
a penalty. But the court cannot in view 
of the Exception to Section 74 of the Con- 
tract Act 1872, directly relieve the plain- 
tiff of the hardship on that score. Never- 
theless, there is another feature of this 
ease which could not be overlooked by the 
court while assessing damages under Sec- 
tion 73 of the Contract Act. It is manifest 
from Exs. P-37, P-38 and P-39 that dur- 
ing the relevant period lbs. 28,360 of oni- 
ons delivered by the plaintiff at the Ban- 
galore Supply Depot were diverted to 
Jalahalli unit. Although such diversion, 
as already observed, did not contravene 
any condition of the contract yet diver- 
sion of such a huge auantitv to Jalahalli 
Depot was possibly beyond the ken of the 
plaintiff, In other words, such diversion 
resulted in an unexpected escalation of 
the damages. This factor could legiti- 
mately be taken into account in scaling 
down the damages. Confronted with this 
situation Mr, Prasad does not take a rigid 
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security deposit made:by- the <plaintiff 
under the suit contract. We therefore 
scale down the damages to the extent af 
the. security deposit and direct that the 
whole of this amount of Rs. 4300 þe re- 


funded to ‘the: plaintiff. - 


36. According to the trial aut 
on account of the failure of the plain tiff 
to supply onions after the 17th November 
1949, despite demand, the defendants had 
suffered a loss of Rs. 18.228/11/5. being the 
‘difference between the contract price and 
the market price at which onions were 
purchased at the risk of the plaintiff by 
the defendants. The corree.ness of the 
accounts relating to the risk and purchase 
expense submitted by the defendants was 
not disputed in the trial court although 
in a light-hearted manner it was said that 
the purchases were made at higher rates 
than the prevailing market rates by the 
officers attached to the supply depot. No 
evidence however was led by the plaintiff 
to substantiate this assertion. We have 
therefore no hesitation in holding that the 
defendants did suffer a loss of Rupees 
18,228/T1/5 on account of the breach of 
the contract committed by the plaintiff. 

37. The High Court has held that 


stand with regard to the refund of the these sums were due fo the plaintiff from 
á (contd. on col. 2} the defendants: | 
{a} Amount due under the earlier contract - . we Rs. 9543-4-0 
(b} Amount due for onions ee under the suit conwect Rs. 9607- 11-4 


38. This finding of the High Court 
has not been disputed before us. The dif- 
ference between. the damages incurred by 
the defendants and the sums due to the 
plaintiff for the supplies made under the 
earlier and the present contracts, comes 
to app. Rs, 922 which is payable to the 
plaintiff with 6 per cent interest from 
January 1, 1950 till 6-6-1967, the date by 
which defendants were to deposit a por- 

(Contd. on Col. 2) 


1. Security deposit under the earlier contracts pis 
2. Security deposit under the suit contract 


3. Difference between the 


- (i) damages incurred by the defend ants and the amounts due to 
the plaintiff under the contracts, as indicated above ... Rs. 
fii) Interest on this amount from Jan. 1, 1950 till 6-6-1967 ie. the 


Total : Rs. 19,150-15-4 


tion: of the decretal amount in accordance 
with the High Courts order, dated 7-4- 
1967. No interest however can be allowed 
to the plaintiff on the security deposits. 

39. In the light of the above dis- 
cussion, we partly allow the defendants’ 
wppeal, and for the decree of the High 
court, substitute a decree for the recovery 
of the undermentioned amounts (less al- 
fae paid to or withdrawn iby the plain- 
tiff): 


Rs. 3,045-0-0 
.. Rs. 4,300-0-0 


922-0-0 


date by which a portion of the decretal amount was ordered 


to be deposited by the High Court oe 


Ap. 
the defendants of this Court only. 


Rs. 957-0-6 
Rs. . 9,2 24-9-0 





"In addition, the plaintiff shall be entitled to get proportionate costs from 


Appeal partly allowed. 
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Gur Pratap Singh Bedi. Appellant v. 
State of Punjab and another. Respon- 
dents. ` 

Civil Appeal No. 1132 of 1975. D/- 
9-1-1976. 

(A) Civil Services — Compulsorv Re- 
tirement — Power has to be exercised for 
furtherance of public interest. (Punjab 
Civil Service Rules, Rule 5.32). 

Although Rule 5.32 (b) of the Puniab 
Civil Service Rules. in the note attached 
to it expressly states that the right there- 
under shall not be exercised except when 
it is in the public interest to dispense 
with the further services of a Govern- 
ment emplovee. it is clear that all public 
power whether it be under Rule 5.32 {b) 
or {c) or under anv other provision. has 
to be exercised not for the private pur- 
poses of a higher official or even a Minis- 
ter. It has to be and shall be exercised 
only for furtherance of public interest. 
The private appetite of the repository of a 
public power can never .be Satisfied with- 
out the order being castigated and voided 
as in excess of the legitimate purpose of 
the power. (Para 5) 


Judgment of the Court was delivered 
bv 

KRISHNA IYER. J.:— The compul- 
sory retirement of the appellant. by the 
first respondent. the State of Puniab. bv 
Exhibit A. dated Januarv 11. 1974. was 
challenged before the High Court but re- 
buffed with merited brevitv after the 
Court called for the reply of the respon- 
dents. The disappointed official has. bv 
securing special leave under Article 136. 
come up before this Court and urged in 
his appeal two weak vrounds which are 
too jieiune to iustifv anv course other 
than dismissal. 


2. The facts—The appellant joined 
government service as an Excise Officer in 
1944 and sviralled up over the vears from 
the rank of Sub-Insnector to that of Asstt. 
Excise and Taxation Officer. Probablv his 
record of service was not nullied but. in 
his later vears in office since 1970 his re- 
cord was a mixed one. Eventually when 
he was about to attain the age of 55. Gov- 
ernment. exercising its power under 
Rule 5.32 of the Puniab Civil Services 
Rules. gave three months’ notice of re- 


tirement on the termination of which. the 


order read: 

"You will be deemed to have retired 
from service. on the expirv of the afore- 
said period.” 


He completed the age of 55 on March 24. 


1974 and the order was to take effect in 
AT/BT/A302/76/GGM 
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‘April. that is to sav. after he had com- 


pleted the requisite age. 

3. The Grounds—~-Counsel for the ap- 
pellant attacked the validity of the order 
Ex. A under two heads. He first contended 
that rule 5.32 of the relevant rules was 
quoted in the order but. in the counter 
affidavit of the State in this Court it was 
mentioned that the order was not passed 
under that rule. The second ground 
pressed was one of mala fides of the se- 
cond respondent, the Commissioner of Ex- 
cise. at whose instance. according to the 
appellant. entries of bad record were 
made in his service sheets. 


4. We may examine the first 
ground briefiv. True that the State Gov- 
ernment has shown remissness in denv- 
ing that the main order was passed under 
Rule 5.32. On a closer and comprehensive 
study of the papers it is apparent that 
what was meant was that Government 
passed the order under Rule 5.32 (c) and 
not under Rule 5.32 (b). This carelessness 
cannot certainly found an argument to 
invalidate the order. It is perfectly plain 
that there are two courses for Govern- 
ment to compulsorily retire an officer. The 
first one under Rule 5.32 (b) has to be in- 
voked when the officer ‘has not attained 
the age of 55 vears’. For exercising this 
power there are certain conditions men- 
tioned in the note to the said sub-rule. 
The other provision is Rule 5.32 (c) which 
applies when a Government emplovee ‘is 
retired by the appointing authority on or 
after he attains the age of 55 vears’. In 
this case only three months’ notice is 
called for. and no other vre-conditions 
have to be fulfilled. However. when the 
notice is given under this sub-rule before 
the age.of 55 vears is attained. the order 
shall take effect ‘from a date not earlier 
than the date on which the age of 55 vears 
is attained.’ 

5. The confusion which has en- 
couraged the argument of the appellant 
stems from the counter-affidavit of the 
State and we do not permit ourselves to 
be misled bv it. - It is obvious that the 
order in question relies upon Rule 5.32 (c) 
although what is auoted is Rule 5.32 
simpliciter. The officer was to have at- 
tained the age of 55 vears before the 
three months’ period was to expire and 
so it was perfectly in order to use that 
power. We are not prepared to sav that 
there is anv blemish against the Govern- 
ment servant relied upon bv the State in 
retiring him. In those circumstances the 
order is good and is supportable on the 
strength of Rule 5.32 (c). We may men- 
tion that although Rule 5.32 (b) in the 
note attached to it expressly states that 
the right thereunder will not be exer- 
cised except when it is in the public inte- 
rest to dispense with the further services 
of a Government emplovee. it is clear 
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that all public power whether it be under 
Rule 5.32 (b) or (c) or under anv other 
provision. has to be exercised not for the 
private purposes of a higher official or 
even a Minister. It has to be and shall 
be exercised onlv for furtherance of pub- 
lic interest. The private appetite of the 
repository of a public power can never be 
satisfied without the order being castigat- 
ed and voided as in excess of the legiti- 
mate purpose of the power. There is 
nothing to suggest that in the present 
case any such mischief has been per- 
petrated. 


6. The second point is eauallv de- 
void of force. We have been taken 
through the record and counsel has been 
unsuccessful in making out a case of mala 
fdes on the part of the second respon- 
dent. Indeed. in the Hish Court. the 
latter had sworn an affidavit denving 
mala fides in the light of which the feeble 
materials vaguelv referred to for building 
up a case of mala fides totally fails. 


7. The appeal therefore fails. It 
was mentioned at the bar that although 
two vears had passed since retirement of 
the appellant some arrears of salarv and 
his pension remain to be paid. It is an 
unfortunate dereliction of duty on the 
part of the persons in charge to withhold 
payment of salary or fail to finalize pen- 
sion papers expeditiously particularly 
when an officer is retired and finds him- 
self in sudden deprivation of his monthlv 
Tesources, Any Government compas- 
sionate and welfare-oriented. will not 
leave its public servants on retirement in 
the wintrv cold. We dare sav that while 
it is not a matter which arises for deci- 
sion. the State will examine without anv 
delay the question of the vavment of ar- 
rears of salarv. if anv. and the finalisation 
and disbursement of the pension to the 
appellant. 


8, The State. to an extent. has 
been negligent in the preparation of its 
counter-affidavit and in the lack of preci- 
sion in auoting the specific sub-rule in the 
order of retirement. This has lent some 
encouragement to this fruitless litigation. 
In the circumstances, we dismiss the ap- 
peal but without costs. . 


Appeal dismissed. 


State of M. P. v. Firm Cappulal (Rav C. J.) 
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(From: Madhva Pradesh: 1971 Tax LR 285) 


A. N. RAY. C. J.. M. H. BEG. R. S, 
SARKARIA AND P. N.SHINGHAL. JJ. 


State of Madhya Pradesh (in. all the 
Appeals), Appellant v. 1. Firm Cappulal 
etc. (In Civil Appeals Nos. 1747-52 of 
1971): 2. Phool Chand (In C. As. 2041-42/ 
71): 3. Kanhaivalal etc. (In Civil Appeals 
Nos. 1753-1756 of 1971). Respondents. 


Civil Appeals Nos. (1) 1751. 1747-50 
and 1752, (2) 2041 and 2042 and (3) 1753- 
1756 of 1971. D/- 17-12-1975. 

(A) M. P. Excise Act (2 of 1915). Sec- 
tions 25, 62 — Condition in licence pres- 
cribing payment of excise duty on liquor 
not lifted according to licence by contrac- 
tor — Demand notice for payment of such 
duty — Invalid — State cannot impose 
excise duty on undrawn liquor. 


The Respondents were excise con- 
tractors. There was a condition in their 
licences prescribing the minimum auan- 
tity of country liquor which the respon- 
dents were to lift each month. In respect 
of liquor which the respondents failed to 
lift. the contractors (respondents) were 
liable to pay excise dutv. The State Gov- 
ernment issued notice demanding dutv on 
liquor which had not been lifted: 


Held that the State could not leyv 
excise duty on undrawn liauor. The 
State did not possess such powers.’ Hence. 
the condition in the licence permitting 
such levy and the demand notice in that 
connection were invalid. AIR 1971 SC 
517. Fol: AIR 1975 SC 2008. Explained: 
AIR 1975 SC 360 and AIR 1975 SC 1121. 
Ref: 1971 Tax LR 285 (Madh Pra). Affirm- 


ed. (Paras 7 9) 
Cases Referred: Chronological Paras 


—a 
— 


AIR 1975 SC 360 
1975 Tax LR 1285 
AIR 1975 SC 1121 = 
AIR 1975 SC 2008 


AIR 1971 SC 517 


(1975) 1 SCC 29 = 
5 

1975 Tax LR 1569 

5 

1975 Tax LR 2009 

5. 7.8.9 

(1971) 1 SCR 844 

2.6 


Mr. I. N. Shroff. Advocate. for Appel- 
lant: Mr. A. K. Sen, Sr. Advocate (In 
Civil Appeal No. 1751 of 1971) (Mr. Har- 
gobind Misra. Advocate in Civil Appeals 
Nos, 2041-42 of 1971) (Mr. A. Raman. Ad- 
vocate, in Civil Appeal No. 1751 of 1971) 
and Mr. S. S. Khanduia. Advocate in all 


the Appeals. with him). for Respondents. 


Judgment of the Court was delivered 


v 

RAY, C. J.:— These appeals by 
certificate turn on the auestion whether 
the Government was right in makine a 
demand of excise dutv on liauor not lift- 
ed bv the liauor contractors. 


+ 
a ae $+ was 
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27 The Hith Court relying‘ on the 
decision of this Court in Bimal. Chandra 
Baneriee v. State of. Madhva. Pradesh. 
(1971) 1 SCR 844 =. (AIR 197% SC 517) 
held against the Government, 


3. There is no dispute that in 


these appeals the demand notice is in res- 
pect of duty on liquor which has not been 
lifted. ` 7 z Pii 

4, The liquor contractors were 
subject inter alia to the following condi- 
tion at auction which the Government 
wants to enforce: 

“In case the fixed monthly auantitv 
is not taken in anv month. the concerning 
contractor shall be liable to pav to the 
Government the amount of PRATIKAR 
at the rate fixed bv the Government for 
spiced spirit and plain spirit to the extent 
to which it would be less than the fixed 
monthly minimum auantitv and the 
amount of such PRATIKAR shall be paid 
within the tenth day of the month which 
falls immediately after the month to 
which such shortage is concerned. Secu- 
rity to the extent of one sixth to.one 
tenth of the whole of the amount of vear- 
ly PRATIKAR will have to be given.” 
Pratikar is excise duty. 


5. This Court in the recent deci- 


sions in Nashirwar v. State of Madhva 
Pradesh. (1975) 1 SCC 29 = (AIR 1975 SC 
360): Har Shanker v. Deputy Excise and 
Taxation Commr.. AIR 1975 SC 1121 and 
Panna Lal v. State of Raiasthan. AIR 1975 
SC 2008 held that the State has exclusive 
right to manufacture and sell liauor and 
to sell the said rizht in order to raise 
revenue. The State confers the right to 
vend liquor by farming out either by auc- 
tion or by private treatv. Rental is the 
consideration for the privilege granted’ by 
the Government for manufacturing or 
vending liquor. Rental is the considera- 
tion for the agreement for grant of pri- 
vilese by the Government. 

6. In Bimal Chandra Baneriee’s 
case (AIR 1971 SC 317) (supra) this Court 
held that a levy of excise duty on un- 
drawn liauor imposed by the State was 
exercise of powers which the State did 
not possess. 

7. In the recent decision of this 
Court in Panna Lal’s case. (ATR 1975 SC 
2008) (supra) this Court said that there 
is no levy of excise duty in enforcing the 
pavment of the guaranteed sum or the 
stipulated lump sum mentioned in the 
licenses. It wag also pointed out in Panna 


Lal’s case (supra) that the lump sum. 


amount stipulated under the asreement 
is not to be eauated with issue price. The 
issue price is pavable only when: the con- 
tractors take deliverv of a particular 
quantity of specified value of country 
liquor. The issue price. relates onlv to 
liquor drawn bv the contractors and does 


, 


|" “Koksingh v. Deokabai - 


À. í. R; 


not -pertain to- undrawn liauor. This, 
Court in Panna Lals. case (supra) said 
that “no excise duty is and can -be -col- 
lected on undrawn liauor”’. In Panna 
Lal’s case fsupra), the excise duty com- 
ponent of the issue price was found -to be’ 
a measure of the quantum of or extent of: 
the concession or -the remission to be; 
given to the liquor contractor. The con-' 
cession is not what is paid bv the con- 
tractor to the State but it is a remission 
or a reduction in the stipulated amount 
for exclusive privilege allowed bv the 
State to the contractor. The lump sum 
amount pavable for the exclusive pri- 
vilege ig not to be confused with the issue 
price. In essence what was sought to be 
recovered from the liquor contractors in 
Panna Lal’s ease fsupra) was the shortfall 
occasioned on account of failure on the 
part of Hauor contractor to fulfil the terms 
of license. 


8. It was pointed out in Panna 
Lal’s case. (AIR 1975 SC 2008) (supra) as 
follows — : 


“To suggest that the license obliges 
the contractors to pav excise duty on un- 
drawn liauor is totally misreading the 
conditions of the license. The excise duty 
is collected onlv in relation to the auan- 
tity and auality of the‘ country Hanor 
which is drawn. No excise dutv can be 
predicated im respect of undrawn Hauor.” 


9., These appeals are. therefore. 
not of the type of Panna Lals ease. 
(ATR 1975 SC 2008) (supra). These appeals 
are of the type of Bimal Chandra Baner- 
jee’s case. {AIR 1971 SC 517) (supra). 
These appeals relate to the demand of 
excise only in respect of undrawn liauor. 
The High Court rishtly quashed the de- 
mands. The appeals are. therefore. dis- 
missed. Each party will pav and bear 
its own costs, 

Appeals dismissed. 





AIR 1976 SUPREME COURT 634 
(From: Madhva Pradesh) ` 
K. K. MATHEW AND 
S. MURTAZA FAZL ALI. JJ. 


Koksingh. Appellant v. Smt. Deoka- 
bai. Respondent. 

Civil Appeal No. 2354 of 1968. Dj- 
10-12-1975. 

(A) Civil P. C. (1908). O. 41, R. 33 — 
— Power of appellate Court to grant re- 
lief in favour of respondent, 


If an appellate Court is of the view 
that any decree which ought in law to 
have been passed was in fact not passed 
by the Court below. it may pass or make 
such further or other decree or order as 
the justice of the case may reauire. Thus 


LS/AT/E590/75/MVJ 
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under Order 41. Rule-.33. the High Court 
is competent to pass a decree for the en- 
forcement of a charge in favour of the 
respondent notwithstanding the fact that 
the respondent did not file any appeal 
from the decree. (Paras 6. 7) 


Cases Referred: Chronological Paras 
AIR 1969 SC 1144 = (1969) 3 SCR 944 6 
AIR 1937 Cal 10 = 40 Cal WN 1397 5 


Mr. C. P. Lal. Advocate. for Appel- 
Mr. S T. Desai. Sr. Advocate. 
D. N. Misra. Advocate with him). 
for Respondent. 


The Judgment of the Court was de- 
livered bv 

MATHEW, J.:— One Deotibhai ex- 
ecuted a sale deed on 30-12-1959 in res- 
pect of the propertv in question in favour 
of the appellant for a sum of Rs. 12.000/-. 
No part of consideration was paid at the 
time of the execution of the sale deed. 
The appellant promised to pay the 
amount by 21-5-1951 and covenanted that 
in case of non-payment., the amount due 
would be a charge upon the property sold. 
After the execution of the sale deed. the 
appellant was put into possession of the 
property and he paid Rs. 3.100/- in three 
instalments’ Deoijibhai died in 1955 leav- 
ing his widow. the respondent. and a son 
who died subseauently leaving his widow 
Manibai. Manibai filed a suit in 1956 in 
the Bombay Citv Civil Court against 
Deokabai. the respondent. claiming a 
share in the property left by her father- 
in-law. Deoiibhai. This suit was com- 
promised and Deokabai was appointed re- 
ceiver of the estate of Deoiibhai with a 
direction .bv the Court to realise his as- 
sets and to pav a certain amount to Mani- 
bai. Deokabai. the respondent. filed the 
suit from which the anveal arises. on the 
basis that the appellant defaulted to vav 
the full purchase monev of the pronertv 
and that she was entitled to the same 
with interest, 


2. ‘The apnellant contended that 
the charge could not be enforced against 
the propertv as it formed part of his oc- 
cupancy holding and that. besides the sum 
of Rs. 3,100 he had made other pay- 
ments totalling Rs. 9.500/-- The trial 
Court found that no decree could be 
passed for enforcing the charge against 
the property as it was held in occupancy 
right by the appellant. but the Court gave 
a personal decree against the anvellant 
for Rs. 21.375/-. The appellant appealed 
against the decree to the Hish Court. The 
Court found that the respondent was en- 
titled to enforce the charge on the pro~ 
pertv and granted a decree on that basis. 
but negatived the claim of the respondent 
for a personal decree against the anvel- 
lant on the ground of limitation, In other 
respects. the: decree of the ‘trial - Court 
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was confirmed. It is against this decree 
that the present appeal. bv certificate. has 
been filed: `> . . 

3. -` Two points were taken on be- 
half of the appellant. One was that the 
Court was not competent to pass a de- 
cree creating a charge on the property in 
view of the fact that the re-rertv was 
held by the appellant as occupanev tenant. 
This contention was negatived bv the 
High Court on the ground that the pro- 
hibition to pass a decree for sale or for 
closure of any right of an occupancy 
tenant in his holding was not in existence 
in 1952 when the suit was filed. We think 
the High Court was right in its conclusion 
as Section 12 of the Central Provinces 
Tenancy Act. 1920. which contained the 
prohibition. had been repealed before the 
decree was passed. 


4. The second point raised by the 
appellant was that the respondent did not 
appeal from the decree of the trial Court 
negativing her claim in the suit for a 
charge on the property. It was contend- 
ed that the High Court was wrong in 
granting a decree for enforcement of the 
Charge as the decree of the trial Court 
beeame final so far as the respondent was 
concerned as she did not file any appeal 
therefrom. We are unable to accept this 
contention. Under Order 41. Rule 33 of 
the Civil P. C.. the High Court was com- 
Detent to pass a decree for the enforce- 
ment of the charge in favour of the res- 
pondent notwithstanding the fact that the 
respondent did not file any appeal from 
the decree. Order 41. Rule 33 provides: 


“The appellate Court shall have 
power to pass any decree and make any 
order which ought to have been passed or 
made and to pass or make such further or 
other decree or order as the case mav re- 
quire. and this power mav be exercised 
by the Court notwithstanding that the 
appeal is as to part only. of the decree 
and may be exercised in favour of all or 
any of the respondents or parties. al~ 
though such respondents or parties may 
not have filed anv appeal or obiection : 

. Provided that the Appellate Court 
shall not make anv order under Sec. 35-A. 
In pursuance of anv objection on which 
the Court from whose decree the anneal 
is preferred has omitted or refused to 
maké such order.” : ee 


© $. In Radhika Mohan v. Sudhir 
Chandra. AIR 1937 Cal 10. the fac's were 
these + Under an annuity bond. the plain- 
tiff there was granted a certain allowance 
ber month. In a will executed bv the ex- 
€cutor-of the annuity bond. it was provid- 
ed that the annuitv was to be a charge 
on'certain properties. As the annuity al- 
lewance fell in arrears. the plaintiff 
brought a suit to enforce it pravine for a 
charge. . The trial.Court decreed ‘the suit 
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but did not grant a charge. The lower 
appellate Court exonerated the defendants 
from personal liability but held that there 
should be a charge on the property. In 
second appeal by the defendants it was 
contended by them that the lower appel- 
late Court could not create a charge as. in 
the lower appellate Court the plaintiff 
had failed to take objection to that part 
of the trial Courts decree. The High 
Court held that under Order 41. Rule 33. 
Civil P. C.. the lower appellate Court was 
competent to vary the decree bv provid- 
ine for enforcement of the charge and 
that the decree passed bv it was right. 

6. In Giani Ram v. Ramii Lal. (1969) 
3 SCR 944 = (AIR 1969 SC 1144) the Court 
said that in O. 41. R. 33. the expression 
“which ought to have been passed” means 
“what ought in law to have been passed” 
and if an appellate Court is of the view 
that any decree which ought in law to 
have been passed was in fact not passed 
lov the Court below. it may pass or make 
‘such further or other decree or order as 
‘the justice of the case mav reauire. 

7. Therefore. we hold that even if 
the respondent did not file anv appeal 
from the decree of the trial Court. that 
was no bar to the High Court passing a 
decree in favour of the respondent for 
the enforcement of the charge. 


8. There is no substance in the 
contention that all the payments made by 
the appellant have not been given credit 
to by the respondent in view of the con- 
current findings of the Courts. 

9. We dismiss the appeal with 
costs. 

Appeal dismissed. 





AIR 1976 SUPREME COURT 636 


A. N. RAY C.J., M. H BEG, R. 5. 
SARKARIA AND P. N. SHINGHAL, 
JJ. 

Bhupendra Ratilal Thakkar and 
another, Petitioners v. Commissioner 
of Income-tax, Gujarat I, Respon- 
dents. 

Writ Petn. No. 96 of 1972, D/- 
5-12-1975. 

(A) Constitution of India, Arts. 
14,19, 31 — Ss. 132 and 132-A of In- 
come-tax Act and Rr. 112 and 112-A 
of Income-tax Rules are not viola- 
tive of Arts. 14, 19 and 31 (In view 
of decision in AIR 1974 SC 348, Point 
conceded). (Para 4) 


(B) Constitution of India, Arti- 
cle 14 — Income-tax Rules (1962), 
E S ACCESS, 


` LS/A'T/E539/75/SSG 


A. TR. 


Rr. 112-B and 112-C — Rules pro- 
viding for release of articles seized 
and that of the remaining assets are 
beneficial legislation — There can 
be no satisfactory reason. for chal- 
lenging their validity with reference 
to Article 14, (Para 5) 


Cases Referred: Chronological Paras 
AIR 1974 SC 348 = (1974) 2 SCR 
704 = 1974 Tax LR 340 2, 4, 5 


Mr. I. N. Shroff, Advocate, for 
Petitioners; Mr. B. B. Ahuja and Mr. 
S. P. Nayar, for Respondents. 


Judgment of the Court was de- 
livered by 


P. N. SHINGHAL, J.:— This isa 
petition under Article 32 of the Con- 
stitution. Bhupendra Ratilal Thak- 
kar, petitioner No, 1, is the managing 
partner of the other petitioner M/s. 
Rajnikant Nareshchandra Shroff, 
which is a partnership firm carrying 
on the business of “shroffs and 
bankers”. Its principal place of busi- 
ness is said to be at Mehmedabad, 
with branches at Surat and Bombay. 
The petitioners applied for registra- 
tion of the firm on April 7, 1971, and 
had time to file their return of- in- 
come upto June 30, 1972. It has 
been claimed that the firm had large 
sums of money in cash as well as 
‘hundis’ and other bills of exchange 
which formed its stock-in-trade and 
that there was no justification for 
thinking that it would not do what 
was required to be done under the 
law relating to income-tax. The firm 
had a sum of Rs. 12,00,000/- as cash 
on January 10, 1972, which is said to 
have been duly entered in its 
books of account in the Bombay 
branch office. The grievance of the 
petitioners is that some of the res- 
pondents entered these premises on 
January 10, 1972, “in purported 
exercise of the powers conferred by 
Section 132”, and seized the sum of 
Rs. 12,00,000/- along with the books 
of account and other documents. 
Searches are also said to have been 
carried out in Mehmedabad office 
and the branch office at Surat, and 
some more books of account, pa- 
pers and documents are said to have 
been seized there. 

2. The petitioners have stated 
that as the sum of Rs. 12,00,000/- 
was the stock-in-trade of the firm, 
and it had not been .secreted, there 
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was no justification for the seizure 
of the money or the books and the 
other documents. They have accord- 
ingly stated that the seizure was an 
abuse of the authority conferred by 
Ss, 182 and 132-A of the Income-tax 
Act, 1961, hereinafter referred to as 
the Act, and rules 112, 112-A, 112-B, 
112-C and 112-D of the Income-tax 
Rules, 1962 hereinafter referred to as 
the Rules. The petitioners have con- 
tended that Ss, 132 and 132-A ofthe 
Act are unconstitutional because they 
are violative of Articles 14, 19 (1) (f) 
and (g) and 31 (1) of the Constitution. 
It has also been urged that the afore- 
said rules are illegal as they are not 
backed by any legal authority. The 
aforesaid provisions have also been 
challenged on the ground that they 
are violative of Article 14. In regard 
to Ss. 132 and 132-A of the Act, the 
petitioners have further stated that 
they should be struck down as they 
confer naked, arbitrary, unguided, 
discriminatory and uncanalised power 
on the executive authority. The peti- 
tioners have also prayed for the re- 
storation of the property which has 
been seized by the income-tax autho- 
tities. It has been pointed out in the 
petition that three similar writ peti- 
tions were pending in this Court, Im- 
cluding writ petn. No. 446 of 1971 = 
(reported in AIR 1974 SC 348), Poo- 
ran Mal v. Director of Inspection (in- 
vestigation): 


: The respondents have ad- 
mitted the search and the seizure of 
the property, but have stated that 
this was. done because the Commis- 
sioner of Income-tax, Gujarat-I, res- 
pondent No. 1, had reasons to believe 
that the petitioners would not pro- 
duce their books of account ete. 
even though they would be useful to 
the department for taking proceed- 
ings under the Act. It has also been 
stated that there was enough mate- 
rial. before the Commissioner for 
exercising the power under S. 132 (1) 
of the Act. The respondents have 
made specific averments in this con- 
nection including the averment that 
books of account were unreliable, 
and that the claim that the sum of 
Rs. 12,00,000/- was shown as balance 
in the books of account was incor- 
rect. They have also denied the al- 


- legation that any search was carried: 


‘tion have been 
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on in the Mehmedabad head office of 
the petitioner firm or that the sum 
of Rs. 12,00,000/- was kept as the 
firm’s stock-in-trade or that the firm 
was left with no other money what- 
soever. The petitioners’ contention 
against the legality of Sections 132 
and 132-A of the Act and the Rules 
has also been controverted. 


A. It will be recalled that in 
their writ petition the petitioners 
have made a specific reference to Poo- 
ran Mal’s writ petn. No, 446 of 1971 
= (reported in AIR 1974 SC 348). 
That case has been heard and decid- 
ed by this Court on December 14, 
1973 and the decision has been re- 
ported in Pooran Mal etc. v. Director 
of Inspection (Investigation) of In- 
come-tax, New Delhi, (1974) 2 SCR 
704 = (AIR 1974 SC 348). Mr. Shroff 
has frankly conceded that the points 
which have been raised in this peti-| 
considered in that 
case, and that he has nothing to say! 
in regard to the validity of Secs, 132 
and 132-A of the Act and Rules 112 
and 112-A of the Rules or the aver- 
ments in the petition in that con- 
nection. In fact it has been held by 
this Court in Pooran Mal’s case that! | 
“it was impossible to hold that the 
impugned provisions were violative 
of Articles 14, 19 or 31.” AH that 
Mr. Shroff has argued is that the 
validity of Rules 112-B and 112-C of 
the Rules was not the subject-matter 
of examination in Pooran Mal’s case 
and that it would be necessary for 
this Court to examine that part of 
the controversy, as and when it is 
permissible to do so, with reference 
to the provisions of Article 14 of the 
Constitution. 


5. We have gone through 
Rr. 112-B and 112-C of the Rules. 
R. 112-B relates to the release of the 
articles seized under Sec. 132 (5) of 
the Act, and merely provides that 
where, in pursuance of that section, 
any assets or part thereof have to þe 
released, the Income-tax Officer shall 
forthwith deliver the same to the 
person from whose custody they 
were seized. Rule 112-C provides for 
the release of the remaining assets, 
and it is to the effect that they shall 
be made out or paid to the person 
from whose custody they were seized, 
after the discharge of the liabilities 
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referred to in Cl. (i) of sub-section (1) 
of Section 132-4 of the Act, Both 
fhese are therefore beneficial rules, 
and there can be no satisfactory rea- 
son for challenging their validity 
With reference to Article 14 of the 
Constitution. Soe when the present 
case is not different from Pooran 
Mal’s case, (AIR 1974 SC 348) there 
is no merit in this writ petition. It 
is hereby dismissed. There will họw- 
ever be no order as to costs. 
Petition disnrissed. 


AIR 1976 SUPREME COURT 638 
(From: Orders of Central Govt., Ministry 
of Finance. Govt, of India)* | 


K. K. MATHEW, P, K. GOSWAMI AND 
N. L. UNTWALIA, JJ. ~ 
Mis. Madras Rubber Factory Lia, Ap- 
pellant v. The Union of India and others, 
Respondents, 
Civil Appeals Nos. 1565-1569 o= 1973, 
D/- 8-12-1975. 

(A) Customs Act (1962), S. 27 (1) — 
Application for refund of duty —— Duty 
though chargeable on V. P. Latex under 
item No. 39 charged under item 87 of 
Taxi Act — AppHeation for refund filed 
beyoml statutory period of six months dis- 
missed mot on merits but on ground of 
liuitation — Absence of any runnimg at- 
coumt under which duty was being paid 
— Alleged protest in paying duty proved 
to Ibe not pertaining to duty in respect of 
which refund ¢laimed —Applicaticns for 
refund, held, were rightly rejected. 

{Paras 5, 6 and 7) 

‘Mr. D.-V. Patel, Sr, Advocate (Mr. 

K. R. Nambivyar, Advocate with him), for 
ia (contd. on col. 2) 


A.I. R. 


Appellant; Mr. G. L. Sanghi, Sr. Advocate 
(Mr. Girish Chander, Advocate with him), 
for Respondents. 


‘ Judgment of the Court was delivered 
y 

UNTWALIA, J. :— The appellant 
company in these appeals by special leave 
is a manufacturer of rubber tyres and 
tubes. It imports several raw-materials in- 
clu ding Pyratex Vinyl Pyridine Latex use 
in the manufacture of rubber tyres and 
tubes. The Customs authorities of the 
Government of India have been charging 
custom duty on V, P. Latex under the 
residuary item 87 of the Indian Tariff Act, 
1934 instead of ICT 39—an item meant 
for charging duty on raw-rubber, The 
custom duty charged under item 87 is 
much more than the one chargeable under 
item 39. A countervailing duty under item 
15-A of the Central Excise Tariff in ac- 
cordance with the Central Excises and 
Salt Act, 1944 is also charged if the arti- 
cle imported is not treated as raw-rubber. 
On five consignments of V. P, Latex im- 
ported ‘by the appellant in the year 1968 
custom duty was charged under item 87 
by the Appraiser pursuant to his order of 
assessment. Since he was an officer lower 
in rank than the Assistant Collector of 
Customs the appellant filed five applica- 
tions before the Assistant Collector under 
Section 27 (1) of the Customs Act, 1962—~ 
hereinafter referred to as the Act, for 
refund of the excess amount of duty 
charged, In other words, the appellant 
took the stand that if a custom duty 
would have been charged on V., P.. Latex 
under item 39 then the amount would 
have been less to the extent of Rupees 
3,74,879.49 on the five consignments in 
question, It, therefore, claimed the refund 
of the said amount, the details of which 
are as follows: 


Amount 


Bill No. and Date Date of claim. Delay 
E : for refund 
1. D. No. 1644 dated 8-4-69 3} months 50,305.53 
-6-1968 a 
2. A o 1024 dated - 27-6-69 3 months 60,339.97 
18-39-1988 
3. D. No. 1132 dated 8-4-59 2 months 161,615.10 
A, a We 198 dated 10-4-68 1 month ' 50,512.71 
23-7-1958 - | à ma zo Mae 
.5. D. No. 68 dated 1-6-1968 10-4-69 mon 106.18 `. 
| 3,74,879.49 


2. Under Section 27 (1) of she Act 
the application for refund had to ke made 
tt 
*(Qrders, No. 4844-4848 of 1972, DJ- 25-11- 

1972, ‘Central Gevt. Ministry ot Fin- 
ance, Govt. of India.) , 






before the expiry of six months from the 
date of payment of duty, the date of pay- 
ment being.the date of the bill in each 
ease. Thus there was a delay varying ‘be- 
tween t month to 4 months in the filing of 
each of the applications for refund. The 
Assistant Collector of Customs dismissed 
the applications on. the ground that they 
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were filed out of time, The appeals -to the 
Appellate Collector of Customs filed. under 
Section’ 128 (1) (b) of the Act failed, The 
appellant took the matter in’ revision to 
the Central Government under Sec, ISL 
The revisions were dismissed by the Cen- 
tral Government by their order. dated 
November 29, 1972 stating therein: 

“The Govt. of India have carefully 
considered the reasons advanced by the 
petitioners for their failure to prefer, the 
claims for refund within the time stipu- 
lated under Section 27 of ithe Customs 
Aci, 1962, but see no justification to inter- 
fere with the appellate orders. The revi- 
sion applications are, therefore, rejected.” 
These appeals were filed from the said 
eee after obtaining special leave of this 

urt, 


3. Mr. D. V, Patel, learned coun- 
sel for the appellant submitted that in 
view of the recent decision of this court in 
Dunlop India Ltd. v. Union of India, 
Civil Appeals Nos. 1446, 2746/72 decided 
on §-10-1975, V. P. Latex was chargeable 
to duty under item 39 only. The applica- 
tions filed by the appellant for refund of 
the excess amount have erroneously been 
dismissed on the ground of having ‘been 
filed out of time. Counsel submitted that 
the appellant used to pay custom duty 
not as and when a particular consignment 
was received but by making deposits in a 
running account, Hence no particular date 
of payment could be assigned in respect 
of a particular consignment. He further 
submitted that the duty was paid under 
protest and hence under the proviso fto 
sub-section (1) of Section 27, the limita- 
tion of six months did not apply. Mr. 
G. L. Sanghi, learned counsel for the 
respondents contended that no case oaf 
running account had been made before 
the authorities below and that there was 
nothing to show that the duty had been 
paid under protest in relation te any of 
the five consignments. 


4, It is no doubt true that in view 
of the decision of this Court mentioned 
above the custom duty was chargeable 
on import of V. P. Latex under item 39. 
The authorities below do not seem to have 
decided the refund applications of the 
appellant on merits, They have dismissed 
them merely on the ground of limitation. 
The only question, therefore, which falls 
for determination by us is whether the 
applications for refund were filed out of 
time. 


5. Section 27 reads as follows: 

“27. (1) Any person claiming refund 
of any duty paid by him in pursuance of 
an order of assesament made by an offi- 
cer of customs lower in rank than an 
Assistant Collector of Customs may make 
an application for refund of such duty to 
the Assistant Collector of Customs before 
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the. expiry tof six manths. from: the date 
of payment: af. duty:  " Bo ad o 

Provided thatthe imitbetiom : of six 
months shall mot. apply where any duty 
has beem paid under protest, ` Sk 

Explanation—~:Where any duty is paid 
provisionally under Sectiom 18, the:.peried 
of six manths shall be computed from the 
date of adjustment. of duty afiiér the final 
assessment thereof, B i 

_ (2) If on receipt of any such applica- 
tion the Assistant Callector of Customs is 
satisfied that. the whole or any part ef the 
duty paid by the applicant should, be re- 
funded te him, he may make an order ae- 
cordingly. 

(3) Where, as a result of amy order 
passed in appeal ar revision under this 
Act, refund of amy duty becomes: due to 
amy person. the proper oficer may refinrd 
the amount to such persem without his 
having to make any claim im that behalf 

(4) Save as provided im Section 26, ne 
claim for refund of amy duty shall be 
entertained except in accordance with the 
provisions of this. section”, 


The appellants case obviously and ad- 
mifttediy was mat covered by sub-section 
(3) as it had not challenged the order of 
assessment in amy appeal or revision, Nor 
was it a case where any duty was paid 
provisionally: under Section I&R. The ap- 
pellant’s case wes governed hy sub-set- 
tiom (1) of Section 2%. No case of any run- 
ning account was set up dy the appellant 
nor was there anything in the records of 
this ease to substantiate it. Custom- duty 
was paid im respect of each of the five 
consignments on the date of its respective 
bill, Ultimately this positiom could mot be 
disputed before us, The appellant, kow- 
ever, contended that the ditty was paid 
always under general protest which - cœ 
vered the cases of these five comsignments 
also. Hence under the provisa to sul-sec- 
tion (i) the Hmitatiom of six months does. 
not apply. 


6.. Qur attention was. drawn to se- 
veral letters in the records of the appeals 
before us to substantiate the plea of pay- 
ment under protest, but. none of them 
helps the appellant. We may refer te only 
two of them, The appellant wrote a letter 
on. February 8, 1968 to the Assistant, Col- 
lector of Customs, Madras making eut a 
case therein that V. P. Latex was. assess- 
able to duty under item 39-ICT’. Finally 
in this letter a protest was made far the 
assessment of duty under item 87 on V. F 
Latex imported by the company im the 
past. This letter was written before the 
five consignments. In. question were Ïm- 
ported and duty paid thereon. The pra- 
test, therefore, embodied in the fetter 
aforesaid was not Im respect of any oft 
these consi nis, A letter writter on) 
July 15, 1968 was a letfer wmriftem. at al 


» 
te 4 





~ 
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point of time when two out of the five 
consignments had been imported: but 
three were imported after. the writing of 
this letter by the appellant to the Asstt. 
Collector of Customs, Madras. This letter 
relates to a consignment of 59 drums of 
V, P. Latex which could not be connect- 
€d with any of the five consignments in 
question. Thus there is nothing to show 
that duty on them was paid under pro- 
test, general or specific. 


7. It was lastly contended on be- 
half of the appellant that in view of the 
recent decision of this Court, the Govt. 
should ‘be directed to refund the excess 
amount of Rs. 3,74,879.49 charge on the 
five consignments. We are unable to do so 
because the present appeals arising out of 
the orders made by the Government of 
India in proceedings under Section 27 (1) 
of the Act have got to fail on the ground 
that the view taken by the authorities 
below on the question of limitation could 
not be shown to be incorrect, 

8. In the result the appeals fail 
and are dismissed. There will ‘be no order 


as to costs. 
Appeals dismissed. 
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(From: (1970) 78 ITR 142 (Puni & Har)) 
R. S. SARKARTA AND S. MURTAZA 
FAZL ALI. JJ. 

C. I. T. Punjab, Haryana. J. & K. 
H. P. and Union Territory of Chandigarh, 
Appellant v. M/s. Panipat Woollen and 
General Mills Co. Ltd., Chandigarh, Res- 
pondent. 

Civil Appeals Nos, 622 and 623 of 
1971, D/- 21-1-1976. 

(A) Income-tax Act (1922), Section 10 
(2) (xv) — Deduction under — Claim for 
— Condition precedent — Test commer- 
cial expediency — Applicability — Con- 
tract of agency on gee Ooan a 
sort of partnership — Payments Iin ques- 
tion, held not deductible. (1970) 78 ITR 
142 (Punj & Har), Reversed. 

In order to fall within Section 10 (2) 
(xv) of the Act ihe deduction claimed 
must amount to an expenditure which 
was laid out or expended wholly and ex- 
clusively for the purpose of the business, 
profession or vocation. This will natural- 
ly depend upon the facts of each case, In 
order to determine the question of reason- 
ableness of the expenditure, the test of 


~ commercial expediency would have to be 


djudged from the point of view of the 
Nasinesauiae and not of the Income-tax 


\partment. (Para 6) 


If the expenses incurred amount to a 
t of an enduring nature they may be 


ns 
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treated as capital expenditure, whereas if 
the expenses merely serve to promote or 
increase the commercial activity they may 
amount to an expenditure which is incur- 
red for the purpose of the business. Ap- 
plicabilitv of test of commercial expedi- 
ency explained. (Para 10) 


The assessee (a Woollen Mills Co.) was 
running at a constant loss as a result of 
which in 1952 the assessee-Comvany de- 
cided to instal a plant for manufacture of 
worsted yarn from imported wool tops by 
raising a loan of Rs. 7 lakhs from the In- 
dustrial Finance Corporation. The plant 
went into production in September. 1952. 
The assessee-Company appointed one firm 
M as the sole selling agents for the worst- 
ed yarn on payment of 2% commission. 
Subsequently on 15-12-1953 the assessee- 
Company entered into an agreement with 
another firm S under which the latter 
were appointed as the sole selling agents 
on certain specified conditions, the im- 
portant of which being that the agents 
were to finance the assessee-Company to 
the extent of Rs, 2,50,000/- and the as- 
sessee-Company agreed to pay 6% interest 
on the advances to be made by the agents 
and further agreed to pay 2% commission 
on the net proceeds of sales of goods in 
India. Before expiry of this agreement, 
another agreement was entered into by 
the assessee-Company with the agents on 
20-11-1955 under which the agents were 
to get 6% interest on all the advances 
made by them. 1 1/4% commission on net 
sales and 50% commission on net sales of 
the worsted plant. The agents agreed to 
a deduction of 50% of the loss incurred 
by the assessee-Company from their re- 
muneration. The selling agents S advanc- 
ed a sum of Rs, 6,26,847/. and Rupees 
8.71,573/- and received Rs. 37,157/- and 
Rs. 73,787 as 50% commission on the net 
profits of the worsted plant in the course 


_of two. years, namely, assessment years 


1956-57 ending on March 31. 1956 and 
1957-58 ending on March 31, 1957. The 
assessee Company accordingly in its re- 
turn for the year 1956-57 claimed the 
amount of Rs. 37,157/- and Rs. 73,787/- 
for the assessment year 1957-58 as a de- 
duction under the provisions of Sec. 10 
(2) (xv). 


Held, after construing the agree- 
ments, that by controlling the manufac- 
turing programme, sharing to the extent 
of 50% in the net profits ascertained in 
the manner stipulated in the agreement 
and above all for sharing 50% of the 
losses the agents became completely 
equated with the proprietors of the firm 
itself and therefore the contract of agency 
was really a sort of a partnership and had 
been merely given the cloak and .colour 
of an agency to conceal the real intent 
and purpose of the commercial venture. 
Hence the payments in question were not 
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legally deductible under Section 10 (2) 
(xv). (1939) 7 ITR 101, Applied; AIR 1961 
SC 668 and AIR 1969 SC 609 and AIR 
1973 SC 982 and (1963) 49 ITR 913 (Bom) 
and 1975 Tax LR 114 (Pat), Distinguished; 
AIR 1931 PC 165, Followed, (1970) 78 ITR 
442 (Puni). Reversed. 
(Paras 8. 15, 16, 17) 
(B) Contract Act (1872), Section 10 — 
Construction of contract — Rule of, 


The Court in order to construe an 
agreement has to look to. the substance or 
the essence of it rather than to its form. 
A party cannot escape the consequences 
of law merely by describing an agree- 
ment in a particular form though in es- 
sence and jn substance it may be a differ- 
ent transaction. Under the circumstances, 
therefore, if Courts construe the agree- 
ment as a sort of a joint venture or a 
transaction like a partnership which has 
been given the form and appearance of a 
contract of agency, the law must have its 
course, (Para 7) 

(C) Income-tax Act (1922), Section 66 
— Reference under +— High Court is not 
entitled to go behind the statement of the 


case, AIR 1973 SC 515, Followed. . 
(Para 12) 
Cases Referred: Chronological Paras 


1975 Tax LR 114 = 95 ITR 664 (Pat) 14 

ATR 1973 SC 515 = 86 ITR 29 = 1973 
Tax LR 362 12 

AIR 1973 SC 982 = 88 ITR 1 = 1973 Tax 
LR 159 11 


AIR 1969 SC 609 = (1969) 1 SCR 750 11 
AIR 1967 SC 1435 = 65 ITR 381 11 
(1963) 49 ITR 913 (Bom) 13 


AIR 1961 SC 668 = 42 ITR 5. 9 
(1939) 7 ITR 101 = (1938) 1 "An ER 149 


8. 9 
AIR 1931 PC 165 = 58 Ind App 239 15 
1892 AC 309 = 62 LJQB 41 15 


Mr. B, B. Ahuja and S. P. Nayar, 
Advocates, for Appellant; Mr. A. H. 
Goyal. Advocate. for Respondent. 

Judgment of the Court was deliver- 
ed by 

S, M. FAZL ALI, J.:— These are 
appeals by the Revenue by special leave 
against the order of the High Court of 
Punjab and Haryana dated January 20, 
1970. answering the questions referred to 
the High Court by the Tribunal in favour 
of the assessees/respondents and against 
the Revenue. The appeal arises in the 
following circumstances. 


2. M/s. Panipat Woollen and Ge- 
neral Mills Co. Ltd, hereafter referred to 
as ‘the assessee-Company’ had two De- 
partments — (1) for spinning of yarn from 
raw and waste wool and (2) for spinning 
of yarn from imported wool tops. The se- 
cond Department which carried on the 
operations of spinning of yarn from im- 
ported wool tops. was started some time 
in the year 1952. Weaving operations 
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were, however, carried on in both these 
Departments, One of the Departments 
was known as M/s, Panipat Woollen Mills, 
Kharar while the other one was known as 
M/s. Navin Woollen Mills. It is said that 
the assessee-company was running ata 
constant loss as a result of which in 1952 
the assessee-Company decided to instal a 
plant for manufacture of worsted yarn 
from imported wool tops by raising a 
loan of Rs. 7 lakhs from the Industrial 
Finance Corporation. The plant went 
into production in September 1952. The 
assessee-Company appointed M/s, Murli- 
dhar Chiranjilal as the sole selling agents 
for the worsted yarn on payment of 2% 
commission. Subsequently on December 
15, 1953. the assessee-Company entered 
into an agreement with M/s. Saligram 
Premnath under which the latter were ap- 
pointed as the sole selling agents on cer- © 
tain specified conditions, the important of 
which being that the agents were to 
finance the assessee-Company to the ex- 
tent of Rs. 2,50,000/- and the assessee~ 
Company agreed to pay 6% interest on 
the advances to be made by the agents 
and further agreed to pay 2% commis- 
sion on the net proceeds of sales of goods 
in India, Before expiry of this agreement, 
another agreement was entered into by 
the assessee-Company with the agents on 
October 20, 1955, under which the agents 
were to get 6% interest on all the ad- 
vances made by them, 1 1/4% commis- 
sion on net sales and 50% commission on 
net sales of the worsted plant. What is 
more was that the agents agreed to a de~ 
duction of 50% of the loss incurred by 
the assessee-Company froni their remune- 
ration. There were a number of other 
conditions with which we shall deal later. 
The selling agents M/s, Saligram Prem- 
nath advanced a sum of Rs, 8,26,847/- and 
Rs. 8,71,573/- and received Rs, 37,157/- 
and Rs. 73,787/- as 50% commission on 
the net profits of the worsted plant in 
the course of two years, namely, assess« 
ment years 1956-57 ending on March 31, 
1956 and 1957-58 ending on March 31, 
1957. The assessee-Company accordingly 
in its return for the year 1956-57 claim- 
ed the amount of Rs. 37,157/- and Rupees 
73,787/- for the assessment year 1957-58 
as a deduction under the provisions of 
Section 10 (2) (xv) of the Income-tax Act, 
1922. The case of the assessee was that 
the two amounts mentioned above being 
in the nature of commission paid to the 
selling agents would be deemed expenses 
incurred by the Company in order to earn 
profits and would. therefore, fall within 
the ambit of Section 10 (2) (xv) of the In- 
come-tax Act, 1922 — hereafter referred 
to as ‘the Act’. The Income-tax Officer, 
however, disallowed the deduction and 
held that the deduction claimed was ac- 


tually a division cf profits efter the pro~ 
fits had came into existence and had been 


642 S.C, 


ascertained, and therefore could nat be 
glaimed as a valig deduction under the 
provisions of the Act, The assessee-~"om- 
pany went up in appeal to the Appellate 
Assistant Commissioner who acceptec the 
plea of the assessee-Company and held 
that the payment was a permissibl= de- 
auction as it was incurred for the purpose 
or the assessee’s trade in order to <acili- 
tate the business of the assessee, The 
Revenue then went up in appeal before 
the Tribunal which after considering the 
fects and the law on the subject upheld 
the contention of the Revenue and held 
¿aat the sums in question were not legal 
deductions as contemplated under Saction 
10 (2) (xv) of the Act but amounted zo ap- 
plication of profits after they were earn- 
ed, The Tribunal further held that the 
agreement dated October 20, 1955, 
amounted to a joint venture for the dis- 
tribution of profits between the assessee- 
Company and the selling agents after the 
profits were ascertained. The  assessee- 
Company then approached the Tribunal 
for making a reference to the High Court 
and the Tribunal accordingly referred the 
following two questions to the High Court 
for its opinion: 


“i, Whether on the facts and in the 
circumstances of the case, the Tribunal 
rightly held that the sums of Rs. 37,157/- 
and Rs. 73,787/- were chargeable to tax in 
the hands of the assessee-Comrany in 
the assessment years 1956-57 and 1957-58 
respectively ? 


2. Whether on the facts and in the 
circumstances of the case, the Tribunal 
rightly disallowed the assessee-Company’s 
claim for deduction of the payment of 
Rs 37,157/- and Rs. 73,787/-, under Sec- 
tion 10 (1) and Section 10 (2) (xv) of the 
income-tax Act, 1922, in the assessment 
years 1956-57 and 1957-58 respectively ?” 
The High Court by its judgment dated 
January 20. 1970, answered both the ques- 
tions in favour of the assessee-Cempany 
and held that the payments in. cuestion 
amounted to a legitimate deductiom under 
Sec, 10 (2) (xv) of the Act, and the Tribu- 
nal was wrong in disallowing th2 same. 
Thereafter the appellant moved the High 
Court for grant of leave to appea. to the 
Supreme Court which having been reject- 
ed the appellant filed a petition sor spe- 
cial leave, The special leave having been 
granted, the app2al is now before us. 


3. The High Court in r®versing 
tke order of the Tribunal mainly relied 
on what it described the surrounding 
circumstances under which the alléged 
payments were made to the selling agents 
by the assessee-Company as spelt out 
from the agreement entered into by the 
assessee-Company with the selling agents. 
The main point which was argued before 
the Tribunal as also before the High Court 
was that the cumulative effect of the ine 
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terpretation of the various clauses of the 
agreement dated October 20, 1955 unmis- 
takably revealed that in the garb of an 
agency the parties entered into a joint 
venture for distributing the net profits 


after being ascertained between themsel- 


ves and that is why there was an express 
provision in the agreement by which the 
agents agreed to share the losses to the 
extent of 50% which were to be deducted 
from the remuneration payable to the 
agents. The Tribunal heid that the agree- 
ment amounted to a joint venture result- 
ing in division of net profits and there- 
fore the amount paid to the agents could 
not be claimed by the assessee-Company 
as a deduction under Section 10 (2) (xv) of 
the Act, as it was not incurred for the 
purpose of the business or for earning pro- 
fits. The High Court held that the mere 
fact that the agents agreed to share the 
profits and the losses would not take the 
case of the assessee beyond the ambit of 
S. 10 (2) (xv) of the Act in order to show 
that the payments made to the agents 
were not expenses incurred for the pur- 
pose of the business, The High Court laid 
special emphasis on the fact that the Re- 
venue could not examine the question of 
the commercial expediency of the busi- 
nessman to ineur expenses or earn profits 
in a particular manner, The High Court ac- 
cordingly found that the agreement per se 
was a contract of agency and not a joint 
venture and accordingly the High: Court 
accepted the plea of the assessee-Com- 
pany. 

. In support of the appeal Mr. 
Ahuja. the learned standing ‘counsel for 
the Revenue submitted the followings two 
points before us: E 


(1) In the first place it was submitted 
that there being an express provision in 
the agreement dated October 20, 1955 by 
which the agents agreed to share losses 
which was a provision peculiar to the pre- 
sent transaction and was not at all cover- 
ed by any authority cited before the Tri- 
bunal or the High Court, that itself was 
proof positive of the fact that the trans- 
action amounted to a joint venture with a 
view to division of profits; an 


(2) it was argued that the High Court 
had exceeded its jurisdiction in travelling 
beyond the agreed statement of the case 
framed by the Tribunal and had relied 
on certain materials which were not at 
all found by the Tribunal jin its order nor 
were those materials mentioned in the 
statement of the case. 


5. Mr. A. N. Goyal counsel for the 
assessee-Company has, however. submit- 
ted that the view taken by the High Court 
is absolutely correct and the facts of the 
present case are clearly covered by the 
decision of this Court in Dharamvir Dhir 
v. Commissioner of Income-tax, Bihar and 
Orissa, 42 ITR 7 = (ATR 1961 SC 663). A, 
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number of other cases have also been 
cited at the Bar and we shall refer to the 
same after marshalling the facts found in 
the present case, 


6. Before coming to the facts it 
may be necessary to mention that there 
can be no dispute with respect to the two 
important propositions: 


(1) that in order to fall within Sec- 
tion 10 (2) (xv) of the Act the deduction 
claimed must amount to an expenditure 
which was laid out or expended wholly 
and exclusively for the purpose of the 
business. profession or vocation. This 
will naturally depend unon the facts of 
each case: 


(2) that in order to determine the 
question of reasonableness of the expen- 
diture, the test of commercial expedi- 
ency would have to be adjudged from the 
point of view of the businessman and not 
of the Income-tax Department, 


With this preface we now proceed to deal 
with the facts of the present case on the 
‘basis of which the questions of law re- 
ferred to the High Court and answered 
in favour of the assessee-Company arise. 


7. To begin with, it is conceded 
by the learned standing counsel for the 
Revenue that the assessee-Company was 
running at a loss as a result of which it 
had to raise a loan of several lakhs of 
rupees from the Industrial Finance Cor- 
poration. It was perhaps for this reason 
that the assessee-Company entered into 
an agreement with the new selling agents 
M/s. Saligram Premnath who were pre- 
pared to give to the assessee-Company 
better and more profitable terms. The 
main question to be determined is as to 
whether or not the agreement dated Octo- 
ber 20, 1955, read as a whole amounts to 
a joint venture for the purpose of divi- 
sion of profits, In order to decide this 
question it may be necessary to refer to 
some important portions of the second 
agreement which alone is relevant for the 
purpose of deciding this point. We might 
mention, however, that so far as the first 
afreement is concerned the terms there- 
of do not make out a case of joint venture 
but appear to be in consonance with the 
agreement being one of an agency simpli- 
citer, It is the second agreement that in 
our opinion appears to change the entire 
complexion of the case, This agreement 
is set out at p. 17 of the Paper Book and 
consists of ten main clauses. The agree- 
ment was to enure for a period of two 
years to commence from January 1, 1956 
‘or the date on which manufacturing ac- 
tually starts under the agreement which- 
ever is later. This is provided in clause 2 
of the agreement. It was further provid- 
ed that the period of the agency could be 
extended further by mutual consent, 
Clause 3 (ii) runs thus: 


. Wages, power, 
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“Programme for the manufacture of 
goods will be made from time to time by 
the Company in consultation and with the 
consent of the Agents.” 


It may be noticed that this clause re- 
quires not only consultation with the 
agents for the programme of manufacture 
of goods but a tacit consent of the agents. 
In other words, if the agents withheld 
their consent, they could veto the pro- 
gramme of manufacture. Such a limita- 
tion placed on the power of the assessee- 
Company does not appear to us to be in 
consonance with a pure and simple con- 
tract of agency. Clause 6 which deals 
with financial arrangements may be ex- 
tracted thus: 


“(i) The Agents shall invest full 
amount for the working of the Worsted 
Plant to the Full possible capacity begin- 
ning from the purchase of tops to the 
completion of the yarn sales including 
stores, and repairs and 
maintenance ete. Such investments and 
expenses incurred on tops, manufacturing, 
bank charges, transport, insurance and oct- 
roi will be debited to the account of the 
Company. 

(ii) Before the beginning of the ar- 
rangements under this Agreement. the 
Machinery of the Worsted Plant will be 
overhauled and similarly before this ar- 
rangement ends the Machinery will be 
overhauled. 

xx XX XX 

(viii) In case of any loss or damages 
to the tops or goods in transit or in go- 
downs, the same will be debited to the ac- 
count of the Worsted Plant. 


(ix) The accounts of the Worsted 
Plant will be maintained separately in an 
office situated near the Worsted Plant and 
the Agents will have free access to the 
account books, 

XX Xx - xx” 
Sub-clause (i) clearly contemplates that 
the agents would have to make full and 
complete investment for the working of 
the worsted plant to the fullest possible 
capacity including wages, power, stores, 
repairs and maintenance etc. This provi- 
sion appears to be more in consonance 
with the terms of a person who is a part- 
ner in a venture rather than one who is a 
mere agent. Furthermore, sub-clause (ii) 
provides that before the agreement starts 
the machinery of the worsted plant would 
be overhauled and would be again over- 
hauled before the agreement ends. This 
provision also has its own importance and © 
appears to be beyond the role of the sell- 
ing agents simpliciter. Sub-clauses (viii) 
and (ix) extracted above clearly show 
that the damage to the tops or goods in 
transit would have to be debited to the 
account of the worsted plant and such 
accounts would have to be maintained 
separately. The obvious object is that 
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the agents should be in a position to ascer- 
tain the net profits and control the work- 
ing of the worsted plant. Clause 7 is 
the most important clause of this agree- 
ment, which, in our opinion, clearly shows 
that the agreement in essence and in pur- 
port is a sort of a partnership or a joint 
venture rather than a contract of agency, 
Sub-clause (i) of clause 7 runs thus: 


“7, Commission 


(i) The Agents shall be allowed a 
commission at 1 1/4% (one and a quarter 
per cent.) on the net proceeds of sales of 
all goods, Such commission shall be 
chargeable upon money actually credited 
to the Company. and not on outstanding 
debts. if any. Besides, Agents will get 
50% (fifty per cent.) commission on the 
net profits.of the Worsted Plant. The net 
profits will be ascertained after deduct- 
ing all the manufacturing expenses, inte- 
rest, insurance, depreciation and selling 
commission etc. For allowing annual dep- 
reciation in the value of the machinery and 
buildings and interest on the value of ma- 
chinery, buildings and commencing from 
the date on which manufacturing actually 
starts under this Agreement, a lump sum 
of Rs. 50,000/- has been agreed to be de- 
ducted for determining the net profits or 
loss position, In case of net loss, if any, 
there will be a deduction of 50% -(fifty 
per cent.) of such loss from the Agent’s 
Account.” 


Analysing the terms of this sub-clause it 
would appear that the agents have been 
able to secure most liberal and profitable 
terms, To begin with they were to get a 
commission at the rate of one and a quar- 
ter per cent, on the net proceeds of sales 
of all goods, There can be no otjection 
to this. Secondly. the agents will get 
50% commission pn the net profits of the 
worsted plant. The net profits would 
have to be ascertained after deduciing all 
the manufacturing costs, interests, insu- 
rance etc. The conduct of the agents in 
Sharing half of the net profits does not 
appear to us to be consistent with the 
payments made to the agents for services 
rendered, it is dificult to lay down any 
rule of universal application as to what 
percentage of profit would be consistent 
with the payment in lieu of services but 
taking the totality of the provisions of the 
agreement it seems to us that the percen- 
tage of profits and the manner in which 
it is to be determined is more consistent 
with the position of a partner than that 
of an Agent. Finally the provision for 
sharing the loss incurred by the Company 
and for a lump sum deduction of Rupees 
50.000/- is totally inconsistent with a con- 
tract of agency. Furthermore, sub-clause 
(iv) of Clause 7 provides as under: 


“(iv) The commission account will be 
maintained separately by the Agents and 
the commission will be payable to the 
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Agents by the Company every six months. 
In the same way, the amount of Rupees 
25,000/- for six months as provided in 
sub-clause (i) above, will be paid to the 
Company every half-year within ten days. 
The profit and loss account of the Worst- 
ed Plant will be made every six months 
within ten days and the adjustments will 
be made accordingly by actual payments, 
as the case may be, within ten days.” 


The above sub-clause clearly provides 
for a separate commission account to be 
maintained by the agents and the com- 
mission to be paid every six months, Con- 


- sequently the agents agreed to pay a sum 


of Rs, 25,000/- for six months every half 
year within ten days. We might further 
mention here that the provision in the 
agreement regarding sharing of the loss is 
absolutely peculiar to this particular 
agreement and there is not a single au- 
thority, which has, in spite of such a pro- 


. vision, held that the transaction does not 


amount to a joint venture or a division of 
profits, The provision regarding the con- 
sent of the agents to the sales and the 
programme of manufacture is also perti- 
nent in order to determine whether the 
transaction amounted to a joint venture 
in the garb of a contract of agency. It is 
well settled that the Court in order to 
construe an agreement has to look to the 
substance or the essence of it rather than 
to its form. A party cannot escape the 
consequences of law merely by describing 
an agreement in q particular form though 
in essence and in substance it may be a 
different transaction. In these . circum- 
stances, therefore, if we construe the 
agreement as a sort of a joint venture or 
a transaction like a partnership which has 
been given the form and appearance of a 
contract of agency, the law must have its 
course. f 


8. Our attention has been drawn 
by the learned counsel for the Revenue 
to a decision in British Sugar Manufac-~ 
turers Ltd. v. Harris (Inspector of Taxes), 
(1939) 7 ITR 101 where Greene, M. R, 
clearly observed that where a person con- 
tributes to some sort of joint adventure 
which ultimately results in division of 
profits, it could not be construed as a re- 
muneration for services. In this connec- 
tion, Greene, M, R. observed as follows: 


“It is not cash that passes in exchange 
for these profits, it is services: and the 
badge of such a contract is remuneration 
for services, and therefore the first thing 
that this remuneration would certainly 
not be is a share of profits purchased by 
the employee. x x x x I can 
conceive of a case where a person contri- 
butes to some sort of joint adventure ser- 
vices, while others contribute perhaps ca- 
pital. land. plant. and goods, arranging 
between themselves (it may be something 
short of a partnership) that nobody shali 
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get anything until the pool of profits is 
ascertained, and then they shall] divide it 
up between them in specified proportions. 
That, it seems to me would be a real 
agreement for division of profits. because 
there would be one profit fund only, There 
would not be two ‘profit’ funds to be as- 
certained for different purposes.” 


These observations seem to us to cover 
the facts of the instant case. Having re- 
gard to the terms and conditions of the 
agreement detailed and analysed above, 
there can be no doubt that the agents by 
contributing to the investments and by 
sharing the profits as also the losses have 
ectually contributed to a joint venture 
and ultimate division of the profits with 
the principals and the agreement must 
be construed as an agreement for division 
of the profits in specified proportions as 
mentioned therein, It is true that in the 
aforesaid case on the facts found the 
Court held that the transaction did not 
amount to a joint venture but it was 
clearly pointed out in the judgment that 
there is a very thin line of distinction be- 
tween a contract for payment of a share of 
profits simpliciter anda payment of re- 
muneration which is deductible in truth 
from the profits divisible. We, therefore, 
find ourselves in complete agreement with 
the observations made by Greene. M. R., 
which aptly apply to the facts of the pre- 
senz case on the basis of the various 
causes of the agreement dated October 
0, 1955. 


9. The High Court, however. ap- 
pears to have relied upon the decision in 
Dharamvir Dhir’s case (AIR 1961 SC 668) 
(sugra). The facts of that case appear to 
be clearly distinguishable from those of 
the present case. What had happened in 
Dharamvir PDhir’s case was that the as- 
sessee was an employee of the firm earn- 
ing a particular salary. The employee en- 
tered into coal raising contract with a coal 
Company and as he did not have the ne- 
cessary funds he persuaded a public cha~- 
Titable trust to advance to him sums upto 
1 1/2 lakhs on payment of interest at 6 
per zent. and share 11/16th of the pro- 
fits of the business, The assessee agreed 
that the coal raising contract would be 
carried on in accordance with the policy 
settled between him and the trust and the 
trust could withdraw its money at any 
time. It is, therefore, clear that in the 
first place the agent, namely, the trust, 
agreed to finance the assessee by giving 
him a loan of Rs. 1 1/2 lakhs at 6 per cent. 
interest. This was undoubtedly permis~< 
sible. The trust was also to get 11/16th 
of the profits of the business. It was, 
however, not agreed between the parties 
that the profits would be ascertained after 
deducting the net expenses as mentioned 
in the agreement before us. It is true 
that the contract was to be carried on in 
accordance with the policy settled be- 
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tween the assessee and the trust but that 
did not give any veto power to the trust 
to tarpedo the contract. In the instant 
case the agreement clearly provided for 
the consent of the agents not only at the 
beginning of the manufacture of the yarn 
by the plant to be installed by the asses- 
see-Company but at every stage in the 
programme of manufacture. Even at the 
stage of the sale of the products the con- 
sent of the agents was necessary. In 
other words, the agents were given a 
complete controlling power so far as the 
manufacture and sale of the products of 
the assessee-Company were concerned. 
No such stipulation is to be found in Dha- 
ramvir Dhirs case (supra), Finally. not 
only there was no provision in Dharam- 
vir Dhir’s case under which the trust was 
to share the losses but there was an ex- 
press ‘provision to the contrary, namely, 
that the trust was not liable for any loss. 


Thus the mere payment of interest at the 
rate of 6 per cent. on the loan advanced 
to the assessee and a percentage in the 
profits of the business would be quite 
consistent with a remuneration in lieu of 
services lent and would certainly amount 
to an expenditure incurred by the assessee 
wholly and exclusively for the purpose of 
the business which was conducted by the 
assessee. The same, however, cannot be 
said of the present case. It wags on the 
peculiar facts of the Dharamvir Dhir’s 
case that this Court observed as follows: 


“On the facts proved in the present 

case the trust agreed to finance the busi- 
ness of the appellant on the terms set out 
in the agreement and there is nothing to 
show that he could have made any better 
arrangements or would not have lost the 
contract if he had failed to enter into the 
agreement, i. e, the agreement to pay the 
amounts in dispute. Therefore. in a com- 
mercial sense, the payments were an ex- 
penditure wholly and exclusively laid out 
for the purpose of the business.” 
It may be mentioned that this Court had 
considered the decision in the British 
Sugar Manufacturers Ltd.’s case (1939) 7 
ITR 101 (supra) and had approved of the 
same. 

10. Great stress was laid by 
counsel for the assessee~Company on the 
fact that this Court could not go behind 
the commercial expediency which had 
to be determined from the point of view 
of a businessman, Even so whatever be 
the commercial considerations, it is diffi- 
cult to hold that the commercial expedi- 
ency dictated the assessee-Company to al- 
low itself to be completely overshadow- 
ed by its selling agents so as to pay them 
not only for the services rendered buf 
also allow them to share profits. control 
the manufacture of the goods and the pro- 
gramme thereof and also to share the 
losses, The test of commercial expedi- 
ency cannot be reduced in the shape of a 
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ritualistic formula, nor can it be put in a 
water-tight compartment so as to be con- 
fined in a strait-jacket, The test merely 
means that the Court will place itself in 
the position of a businessman and find out 
whether the expenses incurred could be 
said to have been laid out for the purpose 
of the business or the transaction was 
merely a subterfuge for the purpose of 
charing or dividing the profits ascertained 
in a perticular manner. It seems to us 
that in ultimate analysis the matter would 
depend on the intention of the parties as 
epelt out from the terms of the agree- 
ment or the surrounding circumstances, 
the nature or character of the trade or 
venture, the purpose for which the ex- 
pensee are incurred and the object which 
it sought to be achieved for incurring 
those expenses. If the expenses incur- 
red amı unt to a profit of an enduring 
nature they may be treated as capital ex- 
penditure. whereas if the expenses merely 
serve to promote or increase the commer- 
cial activity they may amount to an ex- 
pernditure which is incurred for the pur- 
pose of the business. 


11. Reliance was also placed by 
counsel for the assessee~Company on the 
decisio: in J. K. Woollen Manufacturers 
v Commissioner of Income-tax, U, P, 
AIR 1969 SC 609 where this Court observ- 
ed as follows: 


"The question as to whether an 
amount claimed as expenditure was laid 
out or expended wholly or exclusively 
for the purpose of business, profession or 
vocation as required under Section 10 (2) 
(xv) of the Income-tax Act has to be de- 
cided on the facts and in the light of the 
E aa of each particular ease, 

x x In our opinion. neither the 
F ih Court nor the Appellate Tribunal 
has applied the proper legal test in this 
case, As pointed out by this Court in 
C. I. T. Bombay v. Walchand and Co., 
Private Ltd. 1967-65 ITR 381 = (AIR 
196" SC 1435) in applying the test of 
commercial expediency for determining 
whether an expenditure was wholly and 


exclusively laid out for the purpose of the’ 


business, reasonableness of the expendi- 
ture has to be adjudged from the point of 
view of the businessman and not of the 
Income-tax Department, It is, of course, 
open to the Appellate Tribunal to come to 
a conclusion either that the alleged pay- 
ment is not real or that it is not incurred 
by the assessee in the character of trader 
or it.is not laid out wholly and exclusive- 
ly for the purpose of the business of the 
assessee and to disallow it, But it is not 
‘the function of the Tribunal to determine 
the remuneration which in thelr view 
should be paid to an employee of the as- 
sessee,” 


It would appear thet in the aforesaid case 
' fhe only question was regarding the quan-= 
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tum of remuneratior to be given to the 
General Manager and this Court observed 
that the businessman musi be given com- 
plete fredor.. to fix the terms of his em- 
Ployees after taking an overall view of 
the situation. This was not at all a case 
where an agreement like the present one 
was entered into between the assessee- 
Company and its agents. On the other 
hand in Commissioner of Income-tax, 
Kerala v. Travancore Sugars and Chemi- 
cals Ltd.. 88 ITR 1 at b. 10 =. (AIR 1973 
SC 982 at p. 987) this Court added a word 
of caution that the test of commercial ex- 
pediency should not be applied in a me- 
chanical manner and observed as follows: 


“In considering the nature of. the ex- 
penditure incurred in the discharge of an 
obligation under a contract or a statute or 
a decree or some similar binding cove- 
nant, one must avoid being caught in the 
maze of judicial decisions rendered on dif- 
ferent facts and which always present dis- 
tinguishing features for a comparison with 
the facts and circumstances of the case in 
hand. Nor would it be conducive for 
clarity or for reaching a logical result if 
we were to concentrate on the facts of 
the decided cases with a view. to match 
the colour of that case with that of the 
case which requires determination. The 
surer way of arriving at a just conclusion 
would be to first ascertain by reference to 
the document under which the obligation 
for incurring the expenditure is created 
and thereafter to apply the principle em- 
blamed in the decisions of those facts. Ju- 
dicial statements on the facts of a parti- 
cular case can never assist courts in the 
construction of an agreement or a statute 
which was not considered in those judg- 
ments or to ascertain what the intention 
of the legislature was, What we must 
look at is the contract or the statute or 
the decree, in relation to its terms. the 
obligation imposed and the purpose for 
which the transaction was entered into.” 


The learned counsel for the assessee- 
Company relied on the aforesaid case 
because the question whether the trans- 
action amounted to a joint venture 
appears to have been raised but it appears 
that this point had been given up when 
the case was sent on remand: and was 
therefore not decided. In these circum- 
stances, the decision in the aforesaid case 
does not appear to be of any assistance to 
the assessee-company. 


12. The Tribunal had interpreted 
the agreement keeping into account the 
tests of commercial expediency and we 
find ourselves in complete agreement with 
the view taken by the Tribunal. The 
High Court on the other hand relied upon 
what it called the surrounding circum- 
stances that the assessee-Company was a 
losing concern from its inception and had 
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to get rid of the previous selling agents 
M/s. Murlidhar Chiranjilal because they 
caused considerable embarrassment to the 
assessee-Company. While the standing 
counsel for the Revenue has admitted that 
the Company was running at some loss 
there was no evidence that the Company 
was in such a bad shape that it had to get 
rid of the first selling agents because the 
selling agents were causing embarrass- 
ment to it. The High Court then relied 
on the fact that the first agency which 
was entered into with M/s, Murlidhar 
Chiranjilal in 1953 also resulted in loss as 
a result of which the second agreement 
dated October 20, 1955 was entered into. 
This does not appear to be of much con- 
sequence. The High Court then relied on 
the fact that the agents had no other con- 
nection with the assessee-Company ex- 
cept that of the business connection. The 
High Court further found that the pro- 
motor of the assessee-Company Mr. Desh 
Bandhu Gupta had a stature which en- 
abled him to borrow loans from the 
Banks on personal security and as he died 
in an air crash the credit of the Company 
went down and it was not able to raise 
money from the Banks. There is abso- 
lutely no warrant for these facts referred 
to by the High Court which are neither 
mentioned in the agreed statement of the 
case submitted by the Tribunal to the 
High Court nor in the order of the Tri- 
bunal. It is well settled:'that the High 
Court is not entitled to go behind the 
statement of the case. In Commissioner 
of Income-tax, Poona v. Manna Ramiji 
anc Company, 86 ITR 29 at p. 37 = (AIR 
1973 SC 515 at p. 520) this Court observ- 
ed as follows: 

“In this respect we are of the view 
that the Tribunal is the final fact finding 
authority. It is for the Tribunal to find 
facts and it-is for the High Court and this 
Court to lay down the law applicable to 
the facts found. Neither the High Court 
nor this Court has jurisdiction to go be- 
hind or to question the statement of facts 


mace by the Tribunal. The statement of. 


case is binding on the parties. and they 
are not entitled to go behind the facts of 
the Tribunal in the statement, When the 
question referred to the High Court speaks 
of “on the facts and circumstances of the 
case”, it means on the facts and circum- 
stances found by the Tribunal and not on 
the facts and circumstances as may be 
four.d by the’ High Court.” . 

13. In Commissioner of Income- 
tax, Bombay v. Poona.Electric Supply Co. 
Ltd.. 1963} 49 ITR 913 at p. 924 (Bom) 
the Bombay High Court observed as fol- 
lows: 

‘Tt ie true that the Electricity Act 
exercises control on the business of the 
licensee, but the control that is exercised 
by reason of the aforesaid proviso is to 
compel the assesse@ to distribute part of 
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its clear profits if it is found that “clear 
profits” are in excess of the reasonable 
return as contemplated under the Act. 
That, in our opinion, would only amount 
to apportionment or distribution of the 
profits after they have been earned. It 
cannot, therefore, be said that the amount 
set apart for the purpose of distribution 
amongst the consumers is not chargeable 
to tax on the ground that it represents 
over-charge.” 


This case however was decided on its own 
facts and has no application to the facts 
in the instant case. 


14, Reliance was also placed by 
counsel for the assessee-Company on a 
Division Bench decision of the Patna High 
Court in Jamshedpur Motor Accessories 
Stores v. Commissioner of Income-tax, 
Bihar and Orissa, 95 ITR 664 at p 672 = 
(1975 Tax LR 114 at p, 118) where Unt- 
walia. C. J., as he then was, observed as 
follows: 


“That position being accepted the 
matter as to what amount was payable to 
Parikh ought to have been adjudged from 
the assessee’s point of view and not from 
the department or Tribunai’s point of 
view. It has to be emphasised that un- 
less there is a limitation put by the law 


on; the amount of expenditure 
a lesser amount than the amount 
expended cannot be allowed mere- 


ly. because the assessing authority thinks 
that the assessee could have managed by 
paying a lesser amount as a prudent busi- 
nessman. The test of prudence by substi- 
tuting its own view in place of the busi- 
nessman’s has not been approved by the 
Supreme Court in the decisions referred to 
above.” 


Here also the observations were confined 
only to the question that the test of pru- 
dence was to be :determineqd from the 
Point of view of the businessman. Jam- 
shedpur Motor Accessories Stores’ case 
was also concerned regarding the quantum 
of the payment of commission and dces 
not appear to be useful in deciding the 
point at issue in the present case, 


15. Some other decisions were cited 
at the Bar but they have no bearing on 
the issue and it is not necessary for us to 
refer to them. What is, therefore, im- 
portant to Us is that no decision has been 
cited before us which takes the view that 
even though under the contract of agency 
the selling agents who agreed to make 
substantial investments in the assessee- 
Company and got interest on the loans 
apart from the commission they also shar- 
ed profit to the extent of 50% as also loss 
to that extent and had complete control- 
ling power in the manufacturing pro- 
gramme or thesale of the products and yet 
the transaction would be one of agency 
simpliciter and not 2. icoint venture. 


648 S.C, 
On the facts found by the Tribu- 
nal and those mentioned in the 


statement of the case as discussed 
above leads to the inescapable conclu- 
sion that the present contract of agency 
really amounts to a transaction by which 
substantial investments had been made 
by the selling agents with a view to con- 
trol the manufacturing programme and 
the agents had also agreed to share the 
profits and losses equally. This is. there- 
fore, nothing but a joint venture to divide 
the profits after the same are ascertain- 
ed and cannot in any sense be deemed to 
be expenses incurred by the assessee-Com- 
pany for the purpose of its business or for 
that matter for earning profits. In fact 
in Pondichedrry Railway Co. Ltd. v. 
Commissioner of Income-tax. Madras, AIR 
1931 PC 165 at p. 170. Lord Macmillan 
pointed out that a payment out of profits 
and conditional on profits being earned 
cannot be legitimately described as a pay- 
ment made to earn profits. It assumes 
that profits have frst come into existence. 
But profits on their coming into existence 
attract tax at that point and the Revenue 
is not concerned with the subsequent ap- 
plication of the profits. In this connection 
the Privy Council observed as follows: 


“It is claimed for the company that 
when it makes over to the Colonial Gov- 
ernment its half of the net profits it is 
making an expenditure incurred solely for 
the purpose of earning its own profits. 
The Court below has unanimously nega- 
tived this contention and in their Lord- 
ships’ opinion has rightly done so. A pay- 
ment out of proñts and conditional on 
profits being earned cannot accurately be 
described as a payment made to earn pro- 
fits. It assumes that profits have first 
come into existence, But profits on their 
coming into existence attract tax at that 
point and the revenue is not concerned 
with the subsequent application of the 
profits. x x x But the principle laid 
down by Lord Chanceilor Halsbury in 
Gresham Life Assurance Society v. Styles, 
(1892) AC 309 at p. 315, is of general ap- 
plication unaffected by the specialities of 
the English tax system: 

TC TTE ’.. But when once an indivi- 
dual or a company in that proper 
sense ascertained what are the profits of 
his business or his trade, the destination 
of those profits or the charge which has 
Seen made on those profits by previous 
agreement or otherwise is perfectly im- 
material. The iax is payable upon the 
profits realised and the meaning to my 
mind is rendered plain by the words “pay-~ 
eble out of profits”.” 

16. Thus in short by controlling 
the manufacturing programme, sharing to 
the extent of 50% in the net profits as- 
certained in the manner stipulated in the 

greement and above all for sharing 50% 
fo! the losses which are to he deducted 
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from the commission of the agents the 
agents become completely equated with 
the proprietors of the firm itself and 
therefore the contract of agency is really 
a sort of a partnership and has been given 
the cloak and colour of an agency to con- 
ceal the real intent and purpose of the 
commercial venture, 

17. In view of the decisions re- 
ferred to above and the peculiar facts of 
the present case we are gatisfied that the 
view taken by the Tribunal that the pay- 
ments in question were not levally deduc- 
tible under Section 10 (2) (xv) of the Act 
was correct. The view taken by the High 
Court that the amounts in question were 
deductible under Section 10 (2) (xv) ap- 
pears to be legally erroneous and connot 
be upheld. 

18, For the reasons given above, 
the appeals are allowed and the judgment 
of the High Court is set aside and that of 
the Tribunal is restored and the two ques- 
tions referred to the High Court are ans- 
wered against the assessee-Company and 
in favour of the Revenue. In view of the 
peculiar facts of the present case. we leave 
the parties to bear their own costs in this 
Court, 

Appeals allowed. 


AIR 1876 SUPREME COURT 648 
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Suraj Bhan, Appellant v. Om 
Prakash and another, Respondents. 

Criminal Appeal No. 381 of 1975, 
D/- 2-2-1976. 

(A) Criminal P. C. (1974), S. 428 
— Order reducing sentence, under 
Section 428, to that already under- 
gone by accused — Not sustainable 
— Interference by S.C. in appeal by 
special leave — (Constitution of 
India, Art. 136.) | k 

Where in appeal to the High 
Court by the accused, who had been 
sentenced to 10 Yrs, R. I. under Sec- 
tion 307, Penal Code and a fine of 
Rs. 200 (in default R. I. for 1 year) 
and who had served only 1 year and 
8 months of the sentence, the only 
point urged was that he was entitl- 
ed under Section 428 to set off the 
period of his detention (of about 9 
months) as an under-trial pri- 


*(Criminal Revn. No. 606 of 1974, 
D/- 10-1-1975—Punj. & Har.) 
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soner against the period of imprison- 
ment imposed upon him, but the 
conviction was not challenged, the 
order by the High Court under Sec- 
tion 428, reducing the term of impri- 
sonment to that already undergone 
by him is clearly unsustainable in 
terms of Section 428, (Paras 6, 8) 
_ {However it was held by the 
Supreme Court that in the absence 
of an appeal to the Supreme Court 
against the judgment of the High 
Court passed in the appeal by the 
accused, either by the State or by 
the injured, the judgment of the 
High Court had become final and the 
Supreme Court had no other alterna- 
tive than to dismiss the appeal by 
special leave by the injured against 
dismissal of his appeal for enhance- 
ment of sentence] (Paras 10, 11) 


(B) Criminal P., C. (1974), S. 428 
—- Conviction before enforcement o 
new Code — Benefit of Section 428 
is available. 


It is clear from Section 428 it- 
self that even though the conviction 
was prior to the enforcement of the 
new Code, benefit of Section 428 
would be available to such a convic- 
tion. Indeed, Section 428 does not 
contemplate any challenge to a con- 
viction or a sentence. It confers a 
benefit on a convict reducing his lia- 
bility to undergo imprisonment out 
of the sentence imposed for the pe- 
riod which he had already served as 
under-trial prisoner, The procedure 
to invoke Section 428, could be a 
miscellaneous application by the ac- 
cused to the Court at any time 
while the sentence runs for passing 
an appropriate order for reducing the 
term of imprisonment which is the 
mandate of the section. 


M/s. V. ©. Mahajan, S. K. 
Mehta and K. R. Nagaraja, Advocates, 
for Appellant; Ch. Ram Sarup 
and Mr. R. A. Gupta, Advocates, (for 
No. 1) and Mr. H. S. Marwah and 
Mr. S. P. Nayar, Advocates, (for No. 
2), for Respondents. 


The Judgment of the Court was 
delivered by 


GOSWAMI, J..;.— On 
1973, the respondent Om Parkash 
(hereinafter to be described as the 
accused) inflicted as many as five 
stab wounds on the appellant Suraj 


April 19, 


Suraj Bhan v. Om Prakash (Goswami J.) 


(Para 7) 
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Bhan, The injuries were very severe 
as will be found from the descrip- 
tion given below:— 


“I, Incised wound 5cm x2cm X 
oblique spindle shape on the left side 
of the front of abdomen, 8cm below 
the xiphisternum and 6cm to the 
left of the mid line. Depth not prob- 
ed, edges were fresh, 


2, Incised wound 2'%.emxilem 
oblique, 6cm on the left and 2cm 
above injury No. 1, spindle shaped. 
Edges were fresh and depth was not 
probed. 


3. Incised wound 2'2 em x 1 cm 
horizontal, spindle shaped 6 cm above 
the left anterior superior iliac spine. 
Depth was not probed and edges 
were fresh. 


4, Incised wound iecmxiemx2 
mm deep, horizontal 5 cm inner to 
end at the level of left anterior 
superior iliac spine, edges were fresh. 


5. Penetrating wound 5cemx2'/s 
cmx cavity deep, horizontal on the 
front of abdomen 2cm to the right 
of midline 10 em below the level of 
xiphisternum, edges were clean cut 
and fresh, the coils of small intestine 
protruding through the wound.” 


The appellant had also to undergo an 
operation. There is no doubt that 
prompt and proper medical attention 
alone saved the appellant from death. 


2. The accused was convicted 
under Section 307, I. P. C. by the 
trial court by its judgment dated 
February 26, 1974 and sentenced to 
10 years’ rigorous imprisonment and 
also to a fine of Rs. 200/-, in default 
rigorous imprisonment for one year. 
AlthoughMhe accused gave his age as 
19 years, according to the trial court 
he appeared to be aged about 23 
years, 


3. The accused appealed to 
the High Court against his conviction 
and sentence. The appeal was num- 
bered as Criminal Appeal No, 442 of 
1974, The injured Suraj Bhan also 
filed a Criminal Revision Application 
being. numbered as 606 of 1974 for 
enhancement of the sentence passed 
on the accused. The appeal was de- 
cided by a learned single Judge of 
the High Court of Punjab and Har- 
yana on January 10, 1975. It appears 


„from the judgment of the High 
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Court in that appeal that conviction 
of the accused was not challenged. 
Tne only point that was argued was 
that the accused was entitled to set 
off the period of his detention as an 
under-trial prisoner against the pe- 
riod of imprisonment imposed upon 
him under Section 428 of the Crimi- 
nal Procedure Code 1973 (Act No. 2 
of 1974) which came into force from 
April 1, 1974. It appears also from 
the judgment that the State did not 
Oppose the aforesaid submission on 
behalf of the accused. The learned 
single Judge, therefore, passed the 
order in the following terms:— 


"There is force in this submis- 

sion of the learned counsel. which is 
not opposed by the State counsel. I 
am of the view that the ends of jus- 
tice will be met if the term of impri- 
sonment of the convict appellant is 
reduced to that already undergone 
by him.” 
Having said so the learned single 
Judge dismissed the appeal maintain- 
ing the conviction and reduced the 
accused’s term of imprisonment to 
that already undergone by him and 
also maintained the sentence of fine. 
Including the pre-conviction detention 
the accused served only one year 
and eight months of the sentence. 


4. It- appears the State did 
not choose to prefer any appeal 
against the grossly inadequate sen- 
tence passed by the High Court. On 
the other hand the injured Suraj 
Bhan made an application to the 
Eigh Court fora certificate of fitness 
for leave to appeal to this Court 
under Article 134 (1) (c) of the Con- 
stitution without success and there- 
after obtained special leave from this 
Court after notice to the respondents 
including the State to show cause 
why special leave to appeal should 
not be granted. 


5, We have described the 
above facts in some detail as we fail 
to appreciate why the State in this 
case should have ordinarily ignored 
to take notice of such a grossly leni- 
ent sentence. 

G. The order of the High 
Court was clearly unsustainable even 
in terms of Section 428, Criminal 
Procedure Code. as the only set off 
which was urged for under the sec- 


A.T-R. 


tion and which was admissible, was 
a period of about nine ‘months which 
the accused had served as an under- 
trial prisoner prior to the can- 
viction. 

1; It is also clear from S. 428, 
Criminal Procedure Code „itself that 
even though the conviction was pricr 
to the enforcement of the new Code 
of Criminal Procedure, benefit af 
Section 428 would be available to 
such a conviction. Indeed Section 428 
does not contemplate any challenge 
to a conviction or a sentence. It con- 
fers a benefit on a convict reducing 
his liability to undergo imprisonment 
out of the sentence imposed for the 
period which he had already served 
as an under-trial prisoner. The pro- 
cedure to invoke Section 428, Crimi- 
nal Procedure Code, could be a mis- 
cellaneous application by the accused 
to the court at any time while the 


sentence runs for passing an appro- 


priate order for reducing fhe term| 
of imprisonment which is the man- 
date of the section. 


8. In the appeal before the 
High Gourt there was no scope for 
the High Court to reduce the sen- 
tence only to the period already 
undergone under Section 428, Crimi- 
nal Proeedure Code, in view of the 
only point argued before it. 

3. Since in an attempt to 
murder hurt was caused, the maxi- 
mum punishment under the second 
part of Section 307, I. P. C. would 
be imprisonment for life. The injur- 
ed was not satisfied with the maxi- 
mum punishment of ten vears con- 
tained in the first part of the section 
and moved the High Court in revi- 


. Sion for enhancement of the sentence. 


The revision was separately dismiss- 
ed by the High Court for the “rea- 
sons recorded in Criminal Appeal No. 
449, of 1974” and it is against this 
order of the High Court in revision 
that special leave was obtained by 
the appellant. 


10. In the absence of an ap- 
peal against the judgment of the 
High Court in Criminal Appeal No. 
442 of 1974, either by the State or 
by the injured, that judgment has 
become final which means that the 
aecused’s sentence remains ta be for 
a period of one year and eight 
months and.a fine of Rs. 2C0/-. im 
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[default rigorous imprisonment for one 
year. 


11. The scope of the criminal 
revision before the High Court was 
whether the sentence of ten years 
should be further enhanced but that 
sentence itself disappeared by virtue 
of the judgment of the High Court in 
the criminal appeal. The criminal re- 
vision, therefore, became infructuous 
and we ean do nothing about it while 
the judgment of the High Court re- 
mains operative, Unfortunately that 
judgment in the criminal appeal is 
not before us in this Court. Although, 
therefore, we cannot approve of such 
la grossly lenient sentence in the pre- 
sent case, we have no other alterna- 
tive than to dismiss the present ap- 
‘peal, The appeal is, therefore, dis- 
missed. 

Appeal dismissed. 





AIR 1976 SUPREME COURT 651 
(From: Madras)* 
P. K. GOSWAMI AND S. MURTA- 
. ZA FAZL ALI, Jd. 
The State of Madras, Appellant 
v. A. M. Nanjan and another, Res- 
pondents. 


Civil Appeals Nos. 1212 and 1213 


of 1968, D/- 9-2-1976. 
(A) Land Acquisition Act (1894), 
Section 23 — Compensation — De- 


termination — Awards given by Col- 
lector — Relevancy. 


The awards given by the Collec- 
tor are at least relevant material and 
may be in the nature of admission 
with regard to the value of the land 
on behalf of the State and if the 
land involved in the awards is com- 
parable land in the reasonable proxi- 
mity of the acquired land, the rates 
found in the said documents would 
be a reliable material to afford a 
basis to work upon for determination 
of the compensation on a later date. 
The awards, therefore, cannot be 
dismissed as inadmissible for the 
purpose of determination of the com- 
pensation: {Para 7) 


*(Appeals Nos. 20 and 61 of 1960, 
_D/- 2-5-1960—Mad.) 
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Held, that having regard to the 
location, advantages and facilities of 
the land and to the admitted rise of 
price of land between the years 
1951 and 1957, it could not be said 
that the High Court was far wrong 
in raising the compensation to Rupees 
3000/- per acre in the case, The High 
Court did not depart from any well- 
recognised principles in determining 
the compensation. (Para 9) 

Mr. Lal Narain Sinha, Sol. Genl. 
(Mr. A. V. Rangam and Miss A. 
Subhashini, Advocates with him), for 
Appellant; Mr. M. Natesan, Sr. Ad- 
vocate, (Mrs. S, Gopalakrishnan, Ad- 
vocate with him), for Respondents. 

Judgment of the Court was de- 
livered by 


GOSWAMI, J.:— The only ques- 
tion that arises for consideration in 
these appeals by certificate of the 
High Court of Judicature at Madras 
relates to the quantum of compensa- 
tion with regard to acquisition of 
18.34 acres of land in Mulligoor vil- 
lage, Nilgiris District, belonging to 
the respondents. 

2. The land in question was 
acquired for the purpose of a hydro- 
electric scheme at Kundah. A Noti- 
fication under Section 4 (1) of the 
Land Acquisition Act, 1894, was duly 
published on May 1, 1957. This land 
was purchased by the respondents 
father by a sale deed (Ext. B-1) of 
February 22, 1951, for a considera- 
tion of Rs. 4218/4/- from the Nilgiris 
Wattle Plantations Limited, The rate 
at which this purchase was made 
was Rs. 230/- per acre. The Collec- 
tor awarded compensation at the rate 
of Rs. 500/- per acre, On a refer- 
ence at the instance of the claimants 
(respondents herein) the Subordinate 
Judge raised the compensation to 
Rs. 1800/- per acre. The State as 
well as the claimants appealed to the 
High Court against the judgment and 
decree of the Subordinate Judge. By 
acommon judgment the High Court 
dismissed the State’s appeal and 
partly allowed the claimants’ appeal 
by raising the rate of compensation 
to Rs. 3000/- per acre. That is how 
the two appeals are filed by the 
Court with certificate from the High 

our 


3. The learned Solicitor 
Géneldl appearing on behalf of. the 
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State submits that the High Court 
erred in law in raising the rate of 
compensation without any basis and 
merely on speculation, He particu- 
larly draws our attention to an ob- 
servation of the High Court in the 
judgment to the effect: 


uurcnska the Court has necessarily 
to speculate as to how much the va- 
lue has increased. Sometimes the 


Court is obliged to indulge in fair 
measure of conjecture in regard to 
the fixation of wvaluas......... á 


4, However, when we read 
the entire observation of the High 
Court with regard to the aspect of 
compensation we are unable to hold 
that the High Court based the com- 
pensation on mere speculation or 


conjecture, The High Court has 
clearly observed that— 
K ers: fortunately in this case 


our decision need not depend upon 
mere speculation or conjecture as 
there are materials which as far as 


possible afford a correct basis for 
fixing the approximate market 
value.” 


5. The learned Solicitor Gene- 
ral next draws our attention zo the 
various sale deeds produced in the 
case and took objection to the High 
Court’s placirig undue importance on 
two awards (Exts. B-10 and B-11) 
dated September 27, 1956 and March 
30, 1957, respectively. According to 
the learned Solicitor General these 
two awards are with regard tə land 
at a place called Kil Kundah about 
ten miles from the acquired lamd and 
cannot be said to be comparable 
land for the purpose of assessment 
of compensation, According t the 
first award (B-i0) the rate per acre 
was Rs. 3000/- and according to the 
second one (B-11) the rate awarded 
was Rs. 5263/- per acre. He also 
submits that the sale deed (Ex. A-7) 
of September 27. 1955, which apper- 
tains to land in the identical village 
Mulligoor and which shows tke con- 
sideration of Rs, 5000/- for one acre 
of land should not have beer taken 
as a guide in view of the fact that the 
area was small with a large number 
of wattle trees and it was a specula- 
tive transaction, 


6. There are three other sale 
deeds which the High Court tcok into 


A.L R. 


consideration, namely, Exts. A-8, 
A-9 and A-10 which were transac- 
tions between March 1956 and June 
1956. The land involved in these 
transactions Was situated in Bikatti 
village about four miles from the ac- 
quired land. The village itself is 
only 2 to 4 furlongs from Mulligoor. 
The rate per acre for these lands in 
1956 was Rs. 6000/~. The learned 
Solicitor General submits that these 
lands were sold as house sites and 
therefore cannot be safeguides for 
the type of the land acquired. The 
learned Solicitor General also ob- 
lected to the flat rate of Rs. 3000/- 
granted by the High Court without 
due regard to the quality or classifi- 
cation of the land, He points’ out 
that even in the award Ext, B-10 all 
the lands were not priced at the 
Same rate per acre, The rates vari- 
ed from “Rs, 300/- to Rs. 5263/- per 
acre considering the fertility of the 
soil of the fields, their location, im- 
portance and registration statistics... 
sivan ” Even so, the Land Acquisition 
Officer fixed the value of the land 
at Rs. 3000/- per acre in the said 
award taking into consideration seve- 
ral sale deeds, He even fixed Rupees 
5000/- per acre for .30 acre of land 
having regard to the bona fide sale 
transaction of a portion of the land 
covered by the same survey number. 


7. We are unable to accept 
the submission that the awards in 
question cannot be taken as safe- 


guides in the matter of determina- 
tion of compensation, As a matter 
of fact these awards given by the 
Collector are at least relevant mate- 
rial and may be in the nature of ad- 
mission with regard to the value of 
the land on behalf of the State and 
if the land involved in the awards 
is comparable land in the reasonable 
proximity of the acquired land, the 
rates found in the said documents 
would be a reliable material to af- 
ford a basis to work upon for deter- 
mination of the compensation on a 
later date. The awards,’ therefore, 
cannot be dismissed as inadmissible 
for the purpose of determination of 
the compensation. : 

8. Mr. Natesan, learned coun- 
sel for the respondents, has taken 
us through the evidence of the wit- 
nesses examined on behalf of the 
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appellant and we find from a perusal 
of the same that the High Court 
cannot be said to take an erroneous 
view when it observed as follows:— 


“But witnesses examined on the 
side of the Government have admit- 
ted that even close to Survey No, 9/1, 
the acquired land, there are faci- 
lities like bus-stops, shops ete, From 
the evidence it is fairly clear that 
Mulligoor area is not less prominent 
than Kil-Kundah or Bikatti area...... 
IE Kil-Kundah, Bikatti and Mulli- 
goor are within short distance of one 
another and, it would not be proper 
to weigh the comparative value of 
the lands in the locality on delicate 


scales, It could reasonably be said 
that they are all of about equal 
value.” 


9. We are satisfied after exa- 
mination of the evidence and the 
documents that having regard to the 
location, advantages and facilities of 
the land and to the admitted rise of 
price of land between the years 1951 
and 1957, it cannot be said that the 
High Court was far wrong in raising 
the compensation to Rs, 3000/- per 
acre in this case. We are also satis- 
fied that the High Court has not de- 
parted from any  well-recognised 
principles in determining the compen- 
sation. 

10. ` In the result the appeals 
fail and are dismissed with one set of 


costs, a 
Appeals dismissed. 





AIR 1976 SUPREME COURT 653 
(From: Allahabad)* 
R. S. SARKARIA AND P., N. 
SHINGHAL, JJ. 
Lajar Masih, Appellant v. State 
of U, P., Respondent. 
Criminal Appeal 
1974, D/- 3-2-1976. 
(A) Penal Code (1860), S. 302 — 
Murder — Sentence — Award of 
death sentence. 
The horrendous features of the 
crime, the hapless, the helpless state 


*(Criminal Appeal No. 1576 of 1972 
and Referred No. 57 of 1972, DJ- 
20-9-1972-——All.) 
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No, 435 of 


Lajar Masih v. State of U. P. (Sarkaria J.) 


(Pr. 1) S.C. 653 


of the victim and the like, steel the 
heart of the law for a sterner sen- 
tence, AIR 1974 SC 799, Foll. 

(Para 14) 


In the instant case the conduct 
of the accused in attempting to dis- 
rupt the matrimonial home of the 
deceased was highly immoral and 
cannot be looked upon with commi- 
seration, particularly when after her 
marriage the deceased had returned 
to the path of rectitude and was 
firmly faithful to her husband, Again 
the crime was committed in a das- 
tardly fashion. No less than four 
unarmed persons were  indiscrimi- 
nately stabbed when most of them 
were lying asleep, unawares and 
helpless. The crime was pre-medi- 
tated and pre-planned, The injury 
to the deceased’s husband was dange- 
rous to life. But for timely medical 
aid, the injury would have proved 
fatal Even the mother of the de- 
ceased was not spared. Hence the 
award of the capital sentence to the 
accused was held justified. 

(Paras 13, 15) 


(B) Penal Code (1860), Sec. 302 
— Murder — Death sentence — 
Mitigating factor — Delay in hearing 
appeal, 


The value of delay as a miti- 
gating factor depends upon the fea- 
tures of a particular case. It can- 
not be divorced from the diabolical 
circumstances of the crime itself, 
which, fully justify the award of 
capital sentence for the murder of 
the deceased. (Para 15) 


In the instant case the delay in 
hearing the appeal due to the extre- 
mely heavy load of work with the 
High Court and the Supreme Court, 
held, could not be said to be extra- 
ordinary. (Para 15) 


Cases Referred: Chronological Paras 


AIR 1974 SC 799 = (1974) 3 SCR 329 
= 1974 Cri LJ 683 13 
Mr, R. K. Maheshwari, Advocate 
for A. C., for Appellant; Mr. O, P. 
Rana, Advocate, for Respondent, 
Judgment of the Court was de- 
livered by 
SARKARIA, J.:— The appellant 


was tried and convicted by the Addi- 
tional Sessions Judge, Kamaon, under 


654 S.C, {Prs. 1-10] Lajar Masih y. State of U. P. (Sarkaria J.) 


Section 302, Penal Code, for the 
murder. of Smt. Nikki and sentenzed 
to death. He was further convicted 
under Section 302 (sic.) (3077) Penal 
Code for the attempted murder of 
Mehlu, PW 3 and sentenced to tkree 
years’ rigorous imprisonment. He 
Was also convicted on two counts 
under Section 324, Penal Code for 
causing hurt to David PW 2 and 
Smt. Siraji and sentenced to one 
year’s rigorous imprisonment. The 
High Court of Allahabad dismissed 


his appeal and confirmed the death 
sentence, 
2. Hence this appeal by spe- 


cial leave limited to the question of 
‘sentence, 


3. The prosecution story ran 
as follows: 
Hansa, P. W, 1, and David 


P.W.2, are brothers amd the deceas- 
ed was their sister. Mehlu, PW 3, 
is the husband of the deceased. Fe is 
the son of the brother of the arpel- 
lant, P. Ws. 1 and 2 used to reside 
in Nausar Catholic Farm, while 
PW 3 was living at the Daah Farm, 
both within the territorial jurisdic- 
tion of P. S. Khatema, 


4, For about two years pre- 
ceding the occurrence, the appellant 
had illicit connection with the de- 
ceased, The appellant was anxious 
to marry her. 3 
notagreetothis matrimonial proposal 
on the ground that there was a dis- 
parity in age. The appellant how- 
eyer persuaded Mehlu’s father to 
marry Mehiu to the deceased. Mehlu 
and her (sic) (his?) father were aware 
of the illicit intimacy of the deceas- 
ed with the appellant, They agreed 
to the matrimonial proposal on the 
understanding that the appellant 
would thenceforth discontinue his’ il- 
licit intimacy and visits to Daah 
Farm. © 

5. About one and ‘half months 
before the occurrence, however.. the 
appellant in violation of that under- 
standing, went to Mehlu’s house and 
insisted on going to bed with the 
deceased. ‘Thereupon a sharp quarrel 
took place between the appellant and 
Mehlu. Mehilu’s father also werned 
the appellant not to misbehave in 
future. mS ca a e 


But her parents did. 
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6. About 15 days before this 
occurrence, the appellant again visit- 


ed Mehlin’s house and attempted to 


molest the deceased. Again, a jhagra 
took place between the appellant and 
the deceased’s husband. 

T On the night between the 
2nd. and 3rd of October, 1971, David. 
and Mehlu were sleeping on one 
charpoy in the house of David in 
Nausar Farm, while Hansa was as- 
leep on a separate cot in the court- 
yard at a distance of about 10 or 12 
paces from them. The deceased was 
asleep on another charpoy about 10 
or 12 paces away from them. Her 
mother, Smt. Siraji, was also lying 
on a charpoy four or five paces away 
from her. 


8. At midnight, David woke 
up on receiving a stab and saw that 
his assailant was the appellant. At 
the same time he saw Mehlu erying 
out on account of a stab wound. The 
appellant then immediately went to 
Nikki’s charpoy and stabbed her. 
Hearing the hue and ery of the vic- 
tims, Smt. Siraji woke up. The ap- 
pellant gave her two blows with the 
knife and ran away into the sugar 
cane field. The injured were taken 
to Dr. Cheema at Majhola. On reach- 
ing Majhola, Nikki succumbed to her 
injury. Her dead-body and the other 
injured persons were then taken to 
Pilibhit. Hansa, P. W. 1, went and 
lodged the report at P, S, Khatema. 


9. Shri R. K. Maheshwari, 
appearing as amicus curiae has 
pointed out two circumstances which 
according to him, justify a compas- 
sionate view in the matter’ of sen- 
tence. The first is the background of 
the case. The second is the long in- 
terval between his conviction’ by the 
trial court and the hearing of this 


appeal. 

10. As regards the first, 
Counsel has tried to conjure up a 
whole history from some fragmen- 
tary facts appearing: in the cross- 
examination of PWs David and 
Mehlu. The story put forth is that 


PWs I, 2. 3 and the father-in-law of 
Mehiu all knew about the illicit in- 
timacy of the appellant with the de- 
ceased. Therefore they should not 
have objected tothe validation of this 
relationship by a marriage between 
the lovers, It is pointed. out that. 
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there was not such a great .disparity 
in -age as would havé . made their 
‘Marriage unacceptable to: the com- 
munity. Nikki was 22 while the ap- 
pellant was: 33. On the other hand, 
Mehlu was at the fime of marriage 
a minor in his teens while the bride 


was 21-22 years old. It is further 
_ submitted that Nikki’s father and 
these witnesses conceived a sinister 


scheme with the object of depriving 
the appellant both of his land and 
the beloved. According to Counsel, 
the persons appear fo have given the 
appellant to undeérstand that if he 
gave his land admeasuring 9 acres to 
Nikki’s father. he would he allowed 
fo continue his liaison with Nikki 
even after her ostensible marriage 
to the appellant’s nephew. The ima- 
gination proceeds further that pur- 
suant to this immoral arrangement, 
the appellant gave all his land to 
Mehlu and his father-in-law for cul- 
tivation, but after the marriage, these 
persons did not keep their: pledged 
word, They not only banned kh 

entry into Mehlu’s house, but also 
ousted him from the enjoyment of 
his land. It was the loss of both the 
mistress and the Iand, it is urged, 
that had driven the appellant to near 
madness. The point sought to be 
made out is that at the time of com- 
mitting the crimes in question the 
appellant was in.a fit of frenzy be- 
ing the culmination of the acute men- 
tal torment and torture inflicted on 
-him by the victims. . 


11. The story is sought to be 
built on three partially assumed 
facts: Firstly, there was some dispute 
between Mehlu and WNikki’s father 
on one side and the appellant on the 
other regarding cultivation of the ap- 
pellants’ Iand, Secondly, PWs 1, 2, 
3 and Mehblu’s father-in-law were 
fully aware of the premarital ilicit 
connection of the appellant with the 
deceased and the former’s desire të 
cover it with a matrimonial alliance. 
Thirdly, the appellant and Mehlu’s 
father-in-law as well as.P. Ws. 1 and 
2. all-by their joint efforts forced 
this marriage on Meblu, although the 
latter was younger than the deceas- 
ed. ' 


12. The story expounded by 
Mr. Maheshwari is ingenious and im- 
teresting. But it belongs to the realm 
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of make-believe. It is tao fanciful 
to be accepted, While it is: true that. 
P.Ws. 1, 2, 3 and Mehluw's: father-in- 
law: all knew about: the antecedent 
iHlicit intimacy of the appellant with 
the deceased, there is absolutely na 
foundation in. evidence, to speculate 
that even after the marriage of the 
deceased with Mehlu, the appellant 
was to be allowed tœ continue his il 
licit liaison with the deceased! 
in. consideration of enjoyment of the 
appellant’s, land by the father and 
the brothers of the deceased, On the 
contrary, there is categorical evi- 
dence rendered by Hansa, PW 1, and 
Mehlu, PW 2, that the marriage of 
Mehlu and the deceased was. brought 
about on the assurance given by the 
appellant that thenceforth. he 
would not visit. the residence of 
Mehlu or continue his illicit relation- 
ship with the deceased. It was the 
appellant who, in. violation of that 
assurance made repeated attempts, to 
resume his illicit connection with the 
deceased. despite objections and un- 
relenting opposition from alk includ- 
ing the deceased. As regards, the dis- 
pute over the cultivation of land), 
Hansa PW 1, has stated that they 
had cultivated! 9 acres of the land 
belongings fo the appellant: on. bata 
(rental) basis, The appelant, asked 
them to give up the cultivation, on 
the ground that he wanted to culti- 
vate the land himself At the ins-. 
tance. of the Father (of the Church) 
they had restored possession of that 
land to the appellant. 


13. The conduct. of the ap- 
pellant. in attempting to disrupt the} 
matrimonial home of the deceased 
was highly immoral and cannot bel 
looked upon with eommiseration, 
particularly when after her marriage} 
the deceased had returned ‘to thel 
path of reetitude and was firmly) 
faithful to her husband, Again the 
crime was committed in a dastardly}: 
fashion, No less tham four unarmed 
persons were indiscriminately stab- 
bed when most: of them were lying} 
asleep, unawares and helpless; Thel 
crime was pre-meditated and pre-} 
Planned, Mehliu’s injury was dange- 
rous to life. But for timely medical 
aid, the injury would have proved 
fatal. Even. the mother of the de- 
ceased was not spared. 
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14, In Ediga Anamma v. Szate 
of Andhra Pradesh, (1974) 3 SCR 329 
= (AIR 1974 SC 1799} cited by Mr. 
Maheshwari, it was observed that ` 
“the horrendous features of the 
crime, the hapless, helpless szate of 
the victim and the like, steel the 
heart of the law for a sterner sen- 
tence.” These observations are ap- 
posite and apply in full force to the 
facts of the present case. 


15. This takes us to the second 
point, Doubtless, the appelant is 
under a sentence of death sirce his 
conviction on March 20, 1972 by the 
trial court. But it is to be noted that 
after the dismissal of his appzal by 
the Allahabad High Court on Sep- 
tember 20, 1972, he did not fcr a pe- 
riod of more than 18 months move 
this Court. It wes only after condo- 


nation of this delay, that special 
leave to appeal under Article 136, 


was granted. In view of the extremely 
heavy load of work with the High 
Court and this Court the delay in 
hearing this appeal cannot be said to 
be extra-ordinary. Be that as it may, 
the value of such delay as a mitat- 
ing factor depends upon the features 
of a particular case. It cannot be di- 
vorced from the diabolical cireums- 
tances of the crime itself which, in 
the instant case fully justify the award 
of capital sentence for the murder of 
the deceased. We therefore, upnold 
the award of the capital sentence to 
the appellant and dismiss his appeal. 
Appeal dismissed. 
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Petn. No. 2250 of 1973, D/- 2-12-1974 
(A. P.), Reversed. (Para 5) 

(B) T. P. Act (1882), Section 53. — 
Transfer challenged under — Ingredients 
to be proved — Decision of High Court in 
Writ Petn. No. 2250 of 1973, D/- 2-12-1974 
(A. P.), Reversed, 

Under Section 53-of the Transfer of 
Property Act a person who challenges the 
validity of the transaction must prove two 
facts— (1) that a document was evecuted 
by the settlor; and (2) that the said docu- 
ment was executed with clear intention to 
defraud or delay the creditors. How the 
intention is proved would be a matter 
which would largely depend on the facts 
and circumstances of each case. It is 
well settled that the mere fact that a deb- 
tor chooses to prefer one ecredior to the 
other, either because of the priority of 
the debt or otherwise, by itself ‘cannot 
lead to the irresistible inference that the 
intention was to defeat the other credi- 
tors. AIR 1915 PC 115, AIR 1929 PC 279 
(281), (1966) 17 STC 29 (34) (Gui), Rel. on. 

l (Para 7) 

Where the admitted facts were that 
at the time when the trust deed was ex- 
ecuted there was no assessment order 
against the executant of the trust, that 
the trust did not have for its object an 
unlawful purpose, that the names of the 
creditors were clearly mentioned in the 
trust deed as also the properties some of 
which had already been sold to liquidate 
the decree debts of the settlor, that no 
advantage or benefit was reserved for the 
settlor and that there was no material to 
show that the -creditors mentioned in the 
deed had obtained collusive decrees or 
that they were aware of the debt owed 
by the settlor to sales tax department be- 
fore execution of trust deed, 

Held that the trust deed was not ex- 
ecuted to defraud the creditors, namely, 
the Sales Tax Department, that it was not 
a prima facie fraudulent or a colourable 
transaction and that the trustees could 
not be said to hold the properties which 
vested in them either on behalf or on ac- 
count of settlor. Decision of High Court 
in Writ Petn. No. 2250 of 1973, D/- 2-12- 
1974 (AP), Reversed. (Paras 8, 10, 12) 

(C) A. P. General Sales Tax Act (6 of 
1957), Section 17 (1) — Object of — Scope 
of enquiry under. (T. P. Act (1882), Sec- 
tion 53). Writ Petn. No. 2250 of 1973. D/- 
2-12-1974 (A. P.), Reversed. 

The object of Section 17 is to follow 
up the money due to the Sales Tax De- 
partment in the hands of either the asses- 
see or any person who may be holding 
the money on behalf of the assessee. The 
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section, however, does not empower the 
Sales Tax Department to follow the 
money in the hands of a bona fide trans- 
feree from the assessee even before the 
dues have accrued. 


The: Sales Tax Authorities under Sec- 
tion 17 can only determine the jurisdic- 
tional facts and cannot proceed beyond 
that. It cannot determine or decide com- 
plicated questions of title. ATR 1974 SC 
1069, Rel. on. (Para 9) 


Held on facts and circumstances of 
the case that the sales tax authorities 
cannot be allowed to hold that the deed 
of trust executed by the settlors is hit 
by Section 53 of the T. P. Act. Under 
Section 53, if a transfer is made with in- 
tent to defeat or delay the creditors it is 
„hot void but only voidable. If the trans- 
“fer is voidable, then the seles tax autho- 
rities cannot ignore or disregard it but 
have to get it set aside through a pro- 
perly constituted suit after impleading 
necessary parties and praying for the de- 
sired relief. (1904) 32 Ind App 1 (PC) 
and AIR 1946 PC 177, Rel. on; Decision 
of High Court in Writ Petn. No. 2250 of 
1973, D/-~ 2-12-1974 (A. P.), Reversed. 

(Paras 10, 12) 

(D) A. P. General Sales Tax Act (6 of 
1957), Section 17 — Recovery of tax as 
first charge on assessee’s property —- So 
long as tax had not been assessed and 
quantified, it could not be said that any 
specific debt due to Revenue had come 
into existence and therefore, question of 
such non-existent debt being a first charge 
on transferred property of assessee did 


mot arise, (Para 11) 
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Mr. M. C. Bhandare, Sr. Advocate 

iss A. Subhashini, Advocate with him), 
or Appellant; Mr. P. Ram Reddy, Sr. 
Advocate (Mr. P. P. Rao, Advocate with 
him), for Respondent. 


The Judgment of the Court was de- 
livered by 

FAZL ALI, J.:— This is an appeal 
by special leave against the judgment of 
the Andhra Pradesh High Court dated 
December 2, 1974 and arises under the 
following circumstances, 
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2, Itikala Kollayya and his bro- 
ther-in-law Kovvuru Narasimhaiah con- 
stituted partnership firm dealing in food- 
grains. The firm carried on the business 
in the name and style of “Kovvuru 
Narasimhaiah and Itikala Kollayya”. 
The firm, however, stood dissolved in 
1963. The firm appears to have been in 
serious financial difficulties and incurred 
debts to the tune of about Rs. 70,000/-. 
The creditors filed an insolvency peti- 
tion but the petition was ultimately dis- 
missed because it was held that the firm 
had no means to discharge the debts. 
Subsequently the business was started in 
the name of B. V. S. Rao son of Bala 
Seshaiah. After the death of Itikala Kol- 
ah, his son Bala Seshaiah and his son 

B. V. S. Rao carried on joint Hindu family 
business. In fact B. V. S. Rao applied on 
May 8, 1966 for a certificate of registra- 
tion to the Sales Tax Department of the 
State and was given the seme. B. V., S. 
Rao who was a minor had applied for the 
certificate through his guardian Bala Se- 
shaiah. Thereafter the Sales Tax Depart- 
ment continued to make assessments in 
the name of B. V. S. Rao. Thus for the 
years 1966-67, 1967-68 and 1968-69 the 
provisional assessments were made in the 
name of B. V. S. Rao the minor. It is not 
disputed that during all these years -the 
business was run in the name of B. V. S. 
Rao the minor grandson of Kollayva. 
There are also materials on the record to 
show that B. V. S. Rao had informed the 
Sales Tax Department that the business 
was in fact carried on by the joint Hindu 
family and yet no assessment was made 
in the name of the joint Hindu family 
until 1971. 


> It is true that the High Court has 
held that B. V. S. Rao was merely a 
benamidar for Kollayya who was the real 
proprietor of the firm and therefore the 
real dealer would be Kollayya and not 
B. V. S. Rao. The High Court also relied 
on the circumstance that Kollayya did 
not appear before the Sales Tax Depart- 
ment in obedience to the notices issued to 
him and therefore the High Court thought 
it was too late in the day for Kollaya to 
contend that he was not a dealer within 
the meaning of the Andhra Pradesh 
General Sales Tax Act. Mr. Ram Reddy 
learned counsel for the respondent did not 
support this part of the reasoning of the 
High Court because the Sales Tax De- 
partment having itself issued the certifi- 
cate of registration. to B. V. S. Rao and 
having recognised him as a dealer could 
not make a somersault and start assessing 


658 S.C. [Prs. 2-4] €. Bhandari v. Dy. 


tax in the name of Kollayya who was not 
at all a registered dealer. Furthermore, 
it would appear that B. V. 5. Rao had 
himself informed the Sales Tax Depart- 
ment that his business had come to an end: 
and that the business was carried on by 
his grandfather and yet the Sales Tax De- 
partment did not choose to cancel the re- 
gistration of B. V. S. Rao or to issue fresh 
notice to Kollayya. In these circumstances 
the ball was in the Court of the Sales Tax 
Department which appears to have taken 
delayed action in the matter for assessing 
Kollayya as the manager of the Joint 
Hindu Family for the first time in 1971. 

Mr. Ram Reddy confined his argu- 
ments only to the question that in view 
of the circumstances of the case Kol- 
layya must be deemed to have know- 
ledge as the karta of the joint Hindu 
family that he had earned sales tax liabi- 
lity and from this alone an inference was 
sought to be raised that the trust was 2 
fraudulent transaction. We are, however, 
unable to press this inference too far in 
view of the reasons which we shall give 
hereafter. 

3. It appears that on May 26. 1969 
B. V. S. Rao informed the Sales Tax De- 
partment that he had stopped the busi- 
ness with effect from August 1, 1968 and 
despite this fact the Sales Tax Depart- 
ment went on making assessment orders 
in the name of B. V. S. Rao. Further on 
January 17, 1968 the Deputy Commercial 
Tax Officer while making the assessment 
order had stated that the business was þe- 
ing carried on as joint family business by 
Bala Sashaiah the father of B. V. S. Rao. 
It appears that on September 16, 1968 
Itikala Kollayya and Kovvuru Narasim- 
haiah, i e. the partners of the dissolved 
firm, executed a registered deed of trust 
by which the properties mentioned in 
Schedule ‘B’ were vested in the trustees 
for the purpose af paying off the credi- 
tors who were named in Schedule ‘A’ of 
the trust deed. Thirteen persons were 
named in Schedule ‘A’. According to the 
assessce the creditors mentioned in Sche- 
dule ‘A’ had obteined decrees against the 
settlors and it was for the purpose of dis- 
charging the previous debts of those cre- 
ditors that the trust was executed. Sub- 
Sequentiy it appears that the assessments 
were made against the joint Hindu family 
wn wanuary 18, 19 and 24, 1971 and penal- 
ties were also imposed on the assessees 
for not paving the sales tax. The sales 
tax authorities therefore, made the assess- 
ment in th: name of the joint Hindu 
family for the first time on January 18, 
R971 and prior to that the assessments 


Commrl. T. Officer (Fazl Ali J.) 


ALR 


were made in the name of the minor 
B. V. S. Rao. The Sales Tax Departmen 
having found that the assessees had con- 
stituted a trust in respect of the proper- 
ties and as the amounts could not he rea- 
lised from the assessees notices were 
issued on the petitioners who were the 
trustees for payment of the amounts due 
under the various assessments made by 
the Sales Tax Department on the joimt 
Hindu family. The Sales Tax Depart- 
ment was of the view that the deed of 
trust dated September 16, 1968 was void 
and fraudulent and was brought about to 
defeat the debts of the Sales Tax Depart- 
ment in the shape of the assessments 
made against the joint Hindu family 
whose business was carried on by its 
karta Bala Sashaiah. Demand notices 
under Section 17 (1) of the Andhra Pra- 
desh General Sales Tax Act were served 
on the petitioners who filed a writ peti- 
tion before the Andhra Pradesh High 
Court for quashing the notices, on the 
basis of which the amounts were sought 
to be recovered. The High Court held 
that the deed of trust was fraudulent and 
had been executed to defeat the Sales Tax 
Department of its dues and the petitioners 
were, therefore, trustees of an invalid 
trust and being in possession of the pro- 
perties held the same on behalf of the 
debtor assessees who were Hable to pay 
the amounts. On this finding the writ 
petition was dismissed by the High Court. 
The petitioners moved the High Court 
for granting certificate of fitness for leave 
to appeal to this Court which having been 
refused they obtained special Ieave from 
this Court and hence this appeal. 

4, It is true that the Sales Tax De- 
partment as also the High Court have 
held in a very summary fashion that the 
trust deed was void and fraudulent and, 
therefore, it could be ingored by the Sales 
Tax Department. Normally this should 
have been a finding of fact which could 
have settled the matter beyond any 
controversy. But on a perusal of the 
facts and circumstances of the case we 
find that the real point of law which arose 
on the admitted facts does not appear to 
Save been considered ‘either by the sales 
tax authorities or even by the High Court. 
Merely because the joint Hindu family 
had earned liability to pay sales tax it 
had been inferred by the High Court as 
also by the sales tax authorities that the 
registered deed of trust execufed on Sep- 
tember 16, 1968, about three years before 
the actual assessments were made in the 
name of the joint Hindu family was a 
colourable transaction. Learned counsel 
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for the appellants Mr. M. C. Bhandare 
submitted that the petitioners were mere- 
ly trustees who were to discharge the 
debts of the creditors mentioned in Sche- 
dule ‘A’. The moment the trust deed was 
executed by Kollayya and Narasimhaiah 
the title to those properties vested in the 
trustees and thus put beyond the reach 
of the Sales Tax Depariment. . It cannot 
be said in the circumstances that the 
trustees were holding the properties 
either on account of or on behalf of the 
joint Hindu family, because they had ac- 
quired an independent title under the 
trust. In our opinion, the contention put 
forward by the learned counsel for the 
appellants is sound and must prevail. The 
learned counsel appearing for the respon- 
dent, however, submitted that the mere 
fact that the members of the joint Hindu 
family were aware that they had incurred 
the sales tax liability because they were 
dealers in foodgrains and had conducted a 
number of sales was sufficient to show 
that the trust deed was fraudulent and 
unlawful. It was also submitted that 
under Section 17 (1) of the Andhra Pra- 
desh General Sales Tax Act, the sales tax 
authorities could realise the sales tax 
dues even from the trustees and the ex- 
ecution of the trust deed would not stand 
in the way of the recoveries sought to b 
made against the petitioners. 


5. We would first consider the 
question as to the nature of the trust deed 
executed by the settlors. It is not dis- 
puted that the trust deed was a registered 
instrument and came into existence three 
years before the actual assessments were 
made in favour of the joint Hindu family. 
Furthermore it is clearly stipulated in 
the trust deed that the object of the trust 
was to discharge the debts of the previous 
creditors of the settlors who had obtain- 
ed decree from the Courts. The names of 
those creditors are mentioned in Sche- 
dule ‘A’ and there is no material before 
us to show that the creditors mentioned 
in Schedule ‘A’ are fictitious persons. It 
is true that in the copy of the trust deed 
printed in the paper book the names of 
the creditors are not mentioned but from 
the certified copy of the original trust 
deed it appears that the names are there 
which constitute of the following per- 
sons: 


. Narendrakumar Manoharlal & Co. 
Devraj Dhanumal. 

. Dhupaji Phoolchand. 

. Bhubutmal Chandumal. 

. Bhubutmal Bhoormal. 

. Kesarmal Mancharlal, 
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7. Tarachand Santilal. 

8. Manrupii Nathumall. 

9. Pokhraj Kantilal. - 

10. Pratapchand Kundanmal. 

41, Ambapuram Bachu Pedda Sub- 
biah & Sons. | 

12. Meda Krishnayya. 


13. T. Nagalakshmidevamma Minor by 
guardian husband T. Sanjeeva Rao. 


It is well settled that it is open to the 
settlors to create a trust for discharging 
the debts of their creditors. Such an 
object cannot be said to be unlawful. Sec- 
tion 4 of the Indian Trusts Act, 1882, runs 
thus: 


"4. A trust may be created for any 
lawful purpose. The purpose of a trust 
is lawful unless it is (a) forbidden by law, 
or (b) is of such a nature that, if permit- 
ted, it would defeat the provisions of any 
law, or (c) is fraudulent, or (d) involves 
or implies injury to the person or pro- 
perty of another, or (e) the Court regards 
it as immoral or opposed to public policy. 

x x x x” 

The object of the trust is neither forbid- 
den by law, nor does it defeat any legal 
provision, nor it can be said to be fraudu- 
lent ex facie. In these circumstances the 
view taken by the High Court or the 
Sales Tax authorities that the trust ex- 
ecuted in favour of the petitioners was 
fraudulent or unlawful cannot be accept-} - 
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6. The other - question raised by 
Mr. Ram Reddy learned counsel for the 
respondent was that the trust is hit by 
Section 53 of the Transfer of Property 
Act, 1882, the relevant portion of which 
runs thus: 


"53. (1) Every transfer of immovable 
property made with intent to defeat. or 
delay the creditors of the transferor shall 
be voidable at the option of any creditor 
so defeated or delayed.” 


7. Before analysing the ingredients 
of the section mentioned above, it may be 
necessary to state the admitted facts: 

(1) that at the time when the trust 
was executed no assessment order against 
the joint Hindu family which was manag- 
ed by one of the executants of the trust 
had been passed. Thus there was no real 
debt due from one of the executants of 
the trust at the time when the trust was 
executed; 


(2) that the trust did not have for its 
object any unlawful purpose; 

(3) that the names of the creditors 
were clearly mentioned in Schedule ‘A’ of 
the trust as also the properties some of 


. lother creditors. 
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which had already been sold to liquidate 
debts of the settlors; 


(4) that under the trust the execu- 
tants did not reserve any advantare or 
benefit for themselves; and 


(5) there is no material in the present 

case to show that the creditors ment.oned 
in Schedule ‘A’ had obtained collusive de- 
crees or that they were aware of the 
debts owed by one of the executarts to 
the Sales Tax Department before the ex- 
ecution of the trust deed. 
In the facts and circumstances of this 
appeal therefore it cannot be said thet the 
trust deed was executed to defraud the 
creditors namely the Sales Tax Depart- 
ment. Under Section 53 of the Trensfer 
of Property Act a person who challenges 
the validity of the transaction must prove 
two facts—- (1) that a document wes ex- 
ecuted by the settlor; and (2) thet the 
said document was executed with clear 
intention to defraud or delay the zredi- 
tors. How the intention is proved would 
be a matter which would largely dapend 
on the facts and circumstances of each 
case. It is well settled that the mere fact 
that a debtor chooses to prefer one zredi- 
tor to the other, either because cf the 
priority of the debt or otherwise, 3y it- 
self cannot lead to the irresistible infer- 
ence that the intention was to defeat the 
In Musahar Sahu v. 
Hakim Lal, 43 Ind App 104 = (AIE 1915 
PC 115) where the Privy Council o>dserv- 
ed as follows: 


‘The transfer which defeats or delays 
creditors is not an instrument whic pre- 
fers one creditor to another, but an Im- 
strument which removes property from 
the creditors tc the benefit of the cebtor. 
The debtor must not retain a benefit for 
himself. He may pay one crediter and 
leave another unpaid: Middleton x. Pol- 
lock, ((1876) 2 Ch D 104 at P- 10€). So 
soon ‘as it is found that the transfer here 
impeached was made for adequate consi- 
deration in satisfaction of genuine debts, 
and without reservation of any berefit to 
the debtor it follows that no ground for 
impeaching it lies în the fact that the 
plaintiff who alse was a creditor was a 
loser by payment beirg made to this pre- 
ferred creditor—there being in the case no 
question of bankruptcy.” . 
This decision was endorsed by the Privy 
Council in Ma Pwa May v. S. R. M M. A. 
Chettiar Firm, AIR 1929 PC 279 at p. 281 
where the Judicial Committee observed 
as follows: | 

“A debtor is entitled to prefer a cre~ 
ditor, unless the transaction can be chal- 
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lenged in bankruptcy, and such a prefer- 
ence cannot in itself be impeached as fal- < 
ling within Section 53.” 


8. The learned counsel for the ap< 
pellants relied on a decision of the Gujarat 
High Court in Sampatraj Chhogalalji v. 
V. S. Patel, Sales Tax Officer,- ((1966) 17 
STC 29 at p. 34) (Gui) where a Division 
Bench of the High Court observed as fol- 
lows: 


“The effect of the assignment is to 

create a valid title in the trustees and a 
valid and enforceable trust for the benefit 
of the creditors as soon as the deed has 
been executed and the creditors have as- 
sented to it. It is thus clear that under 
the said deed of arrangement, the peti- 
tioners as trustees became the legal 
owners of the properties assigned to them, 
holding the trust premises upon trust to 
collect them in the first instance and after 
selling them to distribute the sale pro- 
ceeds thereof rateably amongst the vari- 
ous creditors, a list of whom was annexed 
to Schedule II to the deed of arrangement. 
It follows, therefore, that the trustees 
were not holding the sale proceeds which 
they deposited with the said bank in a 
separate account in their names as agents 
of the said firms or any one of them, 
nor were they the transferees, of or suc- 
cessors to those businesses x X X 
x x x It is also not possible 
to say that the bank was a person from 
whom any amount of money was due to 
any one of the aforesaid firms who were 
the dealers in respect of the arrears of 
tax. That being the position, the very 
first condition necessary for the applica- 
tion of Section 39 is totally wanting in 
this case,” 
The facts of the present case appear to 
be on all fours with the facts in the Guja- 
rat case cited above. The High Court 
clearly held that the fact of the assign- 
ment was to create a valid title in the 
trustees and once the title passed to the 
trustees on the registration of the trust 
deed, the trustees could not be said to hold 
the properties which vested in them 
either on behalf or on account of the set- 
tlors. 


9. Mr. Ram Reddy relied on Sec- 


tion 17 (1) of the Andhra Pradesh General 
Sales Tax Act which runs thus: 


“17. (1) The assessing authority, may 
at any time or from time to time by 
notice in writing (a copy of which shall 
be forwarded to the dealer at his last ad- 
dress known to the assessing authority) 
require any person from whom money is 


is due or may become due to the dealer, 
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or any person who holds or may subse- 
quently hold money for, or on account of 
the dealer. to pay to the assessing autho- 


rity either forthwith if the money has þe- 
come due or is so held within the time 
specified in the notice (but not before the 
money becomes due or is held) so much 
of the money as is sufficient to pay the 
amount due by the dealer in respect of 
arrears of tax, penalty or fee or the whole 
of the money when it is equal to or less 
than the. amount.” 


Particular reliance was placed on the 
words underlined in the section in order 
to contend that even if the trust was a 
valid document the trustees would be 
deemed by virtue of Section 17 to hold 
the money for or on account of the dea- 
ler. This contention is clearly negatived 
by the decision of the Gujarat High Court 
in Sampatrai Chhogalalii’s case (1966) 17 
STC 29 (Gui) which we have cited above 
and which, in our opinion, lays down the 
correct law on the subject. It is obvious 
that the object of Section 17 of the Andhra 
Pradesh General Sales Tax Act is to fol- 
low up the money due to the Sales Tax 
Department in the hands of either the 
assessee or any person who may be hold- 
ing the money on behalf of the assessee. 
The section, however, does not empower 
the Sales Tax Department to follow the 
money in the hands of a bona fide trans- 
feree from the assessee even before the 
dues have accrued. There can be no 
doubt that the Sales Tax Authorities 
had the power to determine in a sum- 
mary fashion as to whether or not the 
petitioners were holding the monies on 
behalf of the assessee, but the enquiry 
would be limited to this question only 
and cannot be projected further. Where a 
transfer is made by the assessee after the 
assessment order has been passed against 
him in favour of persons who are either 
relatives or friends of the. assessee and the 
said transfer prima facie appears to be 
colourable or fraudulent, it is open to the 
Sales Tax Department to ignore such a 
transaction and proceed against the trans- 
feree on the basis that the transaction is 
a sham one and no title has in fact passed 
under the transfer. But this is quite dif- 
ferent from proceeding against a trans- 
feree who has acquired an independent 
title under the transfer even before the 
assessment is made against the transferor. 
The Sales Tax Authorities under Sec. 17 
of the Andhra Pradesh General Sales Tax 
Act can only determine the jurisdictional 
facts and cannot proceed beyond that. In 
Katikara Chintamani Dora v. Guntreddi 


C. Bhandari v. Dy. Commrl. T. Officer (Fazl Ali J.) 


[Prs, 9-11]. S.C. 66i 


Annamnaidu, (1974) 2 SCR 655 = (AIR 
1974 SC 1069) it was ruled by this Court 
that a Tribunal possesses the power to de- 
termine a jurisdictional fact which gives 
the jurisdiction or empowers the Tribunal 
to try a certain issue. This, however, 
does not empower the Tribunal to be a 
judge in its own cause and determine or 
decide complicated questions of title. 


10. In the special and peculiar 
facts of the present case which have been 
catalogued above, in our opinion, this is 
not a fit case in which the sales tax au- 
thorities can be allowed to hold that the 
deed of trust executed by the settlors was 
hit by Section 53 of the Transfer of Pro- 
perty Act. It may be noted that under 
Section 53 of the Transfer of Property 
Act if a transfer is made with intent to 
defeat or delay the creditors it is not void 
but only voidable. If the transfer is 
voidable, then the sales tax authorities 
cannot ignore or disregard it but have to 
get it set aside through a properly con- 
stituted suit after impleading necessary 
parties and praying for the desired relief. 
In Chutterput Singh v. Maharaj Baha- 
door, (1904) 32 Ind App 1, the Privy Coun- 
cil observed as follows: 


“No issue was stated in this suit 
whether the transfers were or were not 
liable to be set aside at the instance of 
Dhunput under Section 53 of the Transfer 
of Property Act, and no decree has been 
made for setting them aside. Such an 
issue could be raised and such a decree 
could be made only in a suit properly 
constituted either as to parties or other- 
wise.’ 


To the same effect is the later decision of 
the Privy Council in Zafrul Hasan v. 
Farid-Ud-Din, AIR 1946 PC 177, where 
Lord Thankerton made the following ob- 
servations: 


“Further, under Section 53 the wakf- 
nama would only be voidable at the 
option of the “person so defrauded or de- 


layed”. nsss. Until so voided the deed 
remains valid.” 
Ii. Lastly it was contended by 


counsel for the respondent that the liabi- 
lity of the appellant arose as early as 
1966-67 and the Trust Deed came into 
existence on September, 16, 1968. This 
being the case, it was stressed that Itikala 
Kollayya and the trustees could not be 
unaware of the tax liability or the amount 
due at that time when the trust deed was 
executed. This tax liability was the first 
charge on the property and its sale pro- 
ceeds, Therefore, the creation of the deed 


662 S.C. [Prs. 1-2] Rana Hemant Singhii v, C. I. T. Rajasthan (Singh J.) 


and subsequent sale of the property on 
January 10, 1971, for liquidation of the 
supposed debts of the trustees and other 
creditors was merely a device to evade 
the payment of arrears of sale tax due to 
the Government. Our attention has been 
invited in this connection to the order 
dated November 13, 1972, of the Deputy 
Commercial Tax Officer. The contention 
is devoid of force. As rightly pointed out 
by Mr. Bhandare, when the impugned 
notice dated July 20, 1970, was issued to 
M/s. Uma Traders with copy to Itikala 
Kollayya Setty by the respondent, the 
tax had not been quantified; the assess- 
ments were made subsequently. So long 
as the tax had not been assessed and 
quantified, it could not be said that any 
specific debt due to the Revenue from the 
assessee had come into existence. The 
question of such a non-existent debt. be- 
ing a first charge on the property at the 
date of the execution of the trust deed, 
did not arise. Tke contention of the res- 
pondent on this score is. therefore, over- 
ruled, 


12. In this view of the matter, we 
feel that it cannot be said in the present 
case that the trust deed executed by the 
settlors is prima facie fraudulent or a 
colourable transaction. It will, however. 
be open to the Sales Tax Authorities to 
avoid the document by bringing a pro- 
perly constituted suit, if so advised. We 
would also like to make it clear that any 
observation regarding the validity of the 
document that has been made in this case 
by us will be confined only to the mate- 
rials that have been placed before us and 
will not prejudice the merits of either 
party in a suitable action which may be 
brought. 


13. For these reasons the appeal is 
allowed, the judgment of the High Court 
is set aside and the notices issued by the 
respondent against the appellants are 
hereby quashed. We would, however, 
direct that the sum of Rs. 31,100/- which 
has been deposited by the appellants in 
Union Bank, Kurnool, under the direc- 
tions of this Court, would not be refund- 
ed to the appellants before the expiry of 
three months from today’s date. In the 
circumstances of this case, we make no 
order as to costs in this Court. 


Appeal allowed, 


A.I. R. 


AIR 1976 SUPREME COURT 662 
(From; AIR 1970 Raj 270) 
A. C. GUPTA AND JASWANT 
SINGH, JJ. 

H. H. Maharaja Rana Hemant Singh- 
ji Dholpur, Appellant v. C, I. T. Rajas- 
than, Respondent, 

Civil Appeal No, 779 of 1971, D/- 17-2- 
1976. 


(A) Income-tax Act (1922), Ss. 2 (4-A) 
(ii) and 12-B — Personal effects Inti- 
mate connection between effects and per- 
son of assessee essential to render them 
“personal effects’ — Treasure (gold so- 
vereigns, silver coins and bullion) placed 
before deity while performing Puja is not 
covered by the expression — (Words and. 
Phrases — ‘Personal effects”). 

The expression “personal use” occur- 
ring in clause (ii) of Section 2 (4-A) is 
very significant, A close scrutiny of the 
context in which the expression OCCUIS 
shows that only those effects can legiti- 
mately be said to be personal which per- 
tain to the assessee’s person. AIR 1970 
Raj 270, Affirmed, (Para 7) 

The enumeration of articles like 
wearing apparel, jewellery, and furniture 
mentioned by way of illustrations in the 
definition of “personal effects” also shows 
that the Legislature intended only those 
articles to be included in the definition 
which were intimately and commonly used 
by the assessee, (Para 8) 

Thus a treasure (gold sovereigns, sil- 
ver coins and bullion) placed before deity 
while performing Puja cannot be deemed 
to be “effects” meant for personal use. 
These were capital assets and sale pro- 
ceeds from these assets could not be ex- 
cluded while computing the gains. 

(Paras 13, 18) 
Cases Referred: Chronological Paras 
AIR 1971 SC 915 = 77 ITR 505 4,17 
ILR (1965) Bom 1062 = 67 Bom LR ae 
AIR 1960 SC 751 = (1960) 39 ITR 123 3 

Mr. S. T. Desai, Sr. Advocate (Mr. 
Rameshwar Nath Advocate with him), 
for Appellant; M/s. B. B. Ahuja and S. 
P, Nayar, Advocates, for Respondent. 

Judgment of the Court was delivered 
by 

JASWANT SINGH, J.:— This appeal 
by special leave is directed against the 
judgment dated December 2, 1969, of the 
High Court of Rajasthan. 

2. Briefly stated the facts giving 
rise to this appeal are: Maharaja Shri 
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Udebhan Singhji of Dholpur died issueless 
on October 22, 1954. On the day follow- 
ing his demise all the movable valuables 
possessed by him were taken over and 
sealed by the Government of Rajasthan 
because of the dispute regarding succes- 
sion to the gaddi, On December 13, 1956, 
Maharaja Shri Hemant Singhji, the ap- 
pellant herein, who was then a minor, 
was recognised by the Government of 
India as successor of the former Maharaja 
and the aforesaid assets which inter alia 
consisted of 4825 gold sovereign, 790440 
old silver rupee coins and silver bars 
weighing 254174 tolas were released by 
the Rajasthan Government and handed 
over to Rajmata in her capacity as the 
adoptive mother and guardian of the ap- 
pellant on March 24, 1957. During the 
financial year 1957-58, the aforesaid sove- 
reigns, silver coins and silver bars were 
sold at the suggestion of the Government 
of India for a net consideration of Rupees 
20,78,257/-. Overruling the contentions 
raised on behalf of the appellant to the 
effect that as there was no voluntary sale 
chargeable to capital gains tax under Sec- 
tion 12-B of the Indian Income-tax Act, 
1922, hereinafter referred to as ‘the Act’, 
and the aforesaid items did not constitute 
‘capital assets’ as contemplated by Section 
2 (4-A) of the Act but fell within the pur- 
view of the exception carved out by cl. 
(ii) thereof and as such were to be exclud- 
ed in computing the gains because they 
were held for personal use by the assessee 
and the members of his family as was 
evident from the fact that they were used 
for the purpose of Maha Lakshmi Puja 
and other religious festivals and rituals in 
the family, and taking into account the 
market value of the assets as on January 
1, 1954, the Income-tax Officer, Bharat- 
pur, worked out Capital gains at Rupees 
3,44,303. Dissatisfied with this order, 
the appellant took the matter in appeal to 
the Appellate Assistant Commissione but 
remained unsuccessful. A further appeal 
to the Income-tax Appellate Tribunal was 
taken by the appellant but the same also 
proved abortive as the Tribunal was of 
the view that the expression "personal 
effects” meant such items of movable pro- 
perty as were necessary adjuncts to an 
individual's own personality and the nat- 
ure of sale being voluntary or otherwise 
was irrelevant for the purpose of Section 
12-B in view of the decision of this Court 
in James Anderson v. Commr. of Income- 
tax, Bombay City (1960) 39 ITR 123 at p. 
131 = (AIR 1960 SC 75i at p. 756). The 
Tribunal, however, referred the following 
question of law at the instance of the 
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appellant to the High Court of Rajasthan 
at Jodhpur under Section 66 (1) of the 
Act: 


“Whether on the facts and in the 
circumstances of the case the assets sold 
were capital assets within the meaning of 
Section 2 (4-A) chargeable to capital gains 
tax under Section 12-B of the Income-tax 
Act, 1922.” 


3. By its order dated Dec. 2, 1969, 
the High Court answered the question in 
the affirmative holding that in order that 
an article should constitute a part of per- 
sonal effects, it is necessary that the 
article must be associated with the person 
of the possessor and that the aforesaid 
items consisting of gold sovereigns, silver 
rupees and silver bars could not be 
deemed to fall within the exception carved 
out by clause (ii) of Section 2 (4-A) of the 
Act merely because they were placed be- 
fore Goddess Lakshmi while performing 
Puja. The appellant thereupon made an 
application to the High Court of Rajasthan 
for a cartificate of fitness which was re- 
fused. Thereafter, the appellant applied 
to this Court for special leave under Arti- 
cle 136 of the Constitution which was 
granted on May 6, 1971. 

4.. Appearing in support of the ap- 
peal, Mr. Desai has vehemently contended 
that the question as to whether an item of 
movable property held for personal use is 
a part of personal effects of an assessee 
should be determined not in a commercial 
sense but according to the ordinary ideas, 
habits, customs and notions of the class of 
society to which the assessee belongs or 
according to the well established habits, 
customs and traditions of his family. He 
has in support of his contention referred 
us to a decision in Commr., of Wealth Tax, 
Gujarat v. Arundhati Balkrishna, 77 ITR 
505 = (AIR 1971 SC 915), He has further 
urged that in construing Section 2 (4-A) 
of the Act it must be borne in mind that 
the Legislature intended to lay emphasis 
on the nature of the use of the article 
rather than on the person of the assessee. 

5. Mr. B. B. Ahuja appearing for 
the Revenue has, on the other hand, urg- 
ed that the interpretation sought to be 
placed on behalf of the assessee on the 
expression ’personal effects” is not cor- 
rect and while determining whether the 
effects are personal, it is essential to see 
whether they are meant for the personal 
use of the assessee. 

6- We have given our earnest con- 
sideration to the submissions of learned 
counsel for the parties, For a proper de- 
cision of the point in question, it is ne- 
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cessary to refer to Section 2 (4-A) of the 
Act, the relevant portion whereof runs 
thus: 

“2 (4-A). “Capital asset” means pro- 
perty of any kind held by an assessee, 
whether or not connected with his busi- 
ness, profession or vocation, but does not 
include— 

(ii) personal effects, that is to say, 
movable property (including wearing ap- 
parel, jewellery, and furniture) held for 
personal use by the assessee or any mem- 
ber of his family dependent on him.” 


7. The expression “personal use” 
occurring in clause (ii) of the above quot- 
ed provision is very significant, A close 
scrutiny of the context in which the ex- 
pression occurs shows that only thcse ef- 
fects can legitimately be said to be per- 
sonal which pertain to the assessee’s per- 
son. In other words, an intimate connec- 
tion between the effects and the person 
of the assessee must be shown to exist to 
render them “personal effects”. 


seoe46 eoen8 aanene 


8. The enumeration of articles like 
earing apparel, jewellery, and furniture 
mentioned by way of illustrations in the 
above quoted definition of “personel ef- 
fects” also shows that the Legislature in- 
tended only those articles to be inzluded 
in the definition which were intimately 
and commonly used by the assessee, 


9. The meaning assigned to the 
expression “personal effects” jn various 
dictionaries also lends support tc this 


view, In the Unabridged Edition cf the 
Random House Dictionary of the English 
Language at page 1075, the expression is 
given the following meaning:— 

“Personal effects, privately owned 
articles consisting chiefly of clothirg, toi- 
let items etc., for intimate use by an indi- 
vidual”, 

10. In Blacks Law Dictionary, 
Fourth Edition of page 1301, the expres- 
sion is assigned the following meaning: 

“Personal effects, Articles associated 
with person, as property having more or 
less intimate relation to person of posses- 
sor;” 

11. In Cyclopedic Law Dictionary, 
‘Third Edition at page 832, the expression 
“nersonal effects” without quelifying 
words is interpreted to include generally 
such tangible property as is worn >r car- 
ried about the person. 

12. In ‘Words and Phrases’ (Per- 
manent Edition); Volume 32 at page 277 
it is stated that the words “persoral ef- 
fects” when used without qualification, 


A.I. R. 


generally include such tangible property 
as is worn or carried about the person, 
or to designate articles associated with 
the person, At another place at the same 
page, it is stated that the words “personal 
effects” are used to designate articles as- 
sociated with person, as property having 
more or less intimate relation to person 
of possessor or such tangible property as 
attends the person, 


13. Bearing in mind the aforesaid 
meaning assigned to the expression in va- 
rious dictionaries and cases the silver bars 
or bullion can by no stretch of imagina- 
tion be deemed to be “effects” meant for 
personal use. Even the sovereigns and 


the silver coins which are alleged to have 


been customarily brought out of the iron 
safes and boxes on two special occasions 
namely, the Ashtmi Day of ‘Sharadh 
Paksh’ for Maha Lakshmi Puja and for 
worship on the occasion of Diwali festival 
cannot also be designated as effects meant: 
for personal use, They may have been 
used for puja of the deities as a matter! 
of pride or ornamentation but it is diffi-! 
cult to understand how such user can be! 
characterised as personal use. As rightly! 
observed by the Income-tax Authorities if 
sanctity of puja were considered so essen- 
tial by the assessee, the aforesaid articles 
would not have been delivered by his 
guardian to the Banks for sale. 


14. The language of Section 5 (1) 
(viii) of the Wealth Tax Act, 1957 which 
is pari materia with the definition of the 
expression “personal effects’ as given in 
Section 4-A (ii) of the Act is also helpful 
in construing the latter provision, That 
provision runs as follows:— 


“5, (1) Subject to the provisions of 
sub-section (1-A), wealth tax shall not be 
payable by an assessee in respect of the 
following assets, and such assets shall not 
be included in the net wealth of the es- 
sessee.— 


(viii) furniture, household utensils, 
wearing apparel, provisions and other 
articles intended for the personal or house- 
hold use of the assessee but not including 


jewellery;” 


15. In G. S. Poddar v, Commr. of 
Wealth Tax, Bombay City-II, ILR (1965) 
Bom 1062 where the assessee at the time 
of his appointment in the year 1945 as a 
Justice of the Peace was presented with 
two gold caskets, a gold tray, two gold 
glasses, a gold cup, saucer and spoons, and 
photo frames as souvenirs by the dealers 
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and brokers in cloth with whose business 
he was connected and he kept these arti- 
cles in a glass show case for display in 
his drawing room and in assessment year 
1959-60 claimed exemption in respect of 
these articles under the above quoted pro- 
vision Ïe., under Section 5 (1) (viii) of the 
Wealth Tax Act, 1957, it was held that 
merely because the gold caskets were 
kept in the show case did not make them 
part of the furniture and the rest of the 
articles could not be considered to be 
household utensils as that expression did 
not embrace within its sweep gold articles 
meant for ornamental use for special 
occasions but meant household articles 
which were normally, ordinarily and 
commonly so used. It was further held 
in this case that the use as a decoration in 
the drawing room which is only calculated 
to give a pride of possession is not contem- 
plated by the exemption and that the per- 
sonal use which is contemplated by the 
exemption is the use of like nature as the 
use of other items mentioned in the ‘clause, 
namely, furniture, household utensils, 
wearing apparel and provisions. It was 
further held in that case that the expres- 
sion ‘intended for personal or household 
use” did not mean capable of being in- 
tended for personal or household use. It 
meant normally, commonly, or ordinarily 
intended for personal or household use. 
This in our opinion is the true concept of 
the expression “personal use”. 


. 16. It is also significant that no 
exemption on behalf of the assessee was 
claimed in respect of the aforesaid effects 
under the aforesaid provision of the 
Wealth Tax Act, 


17. The decision of this Court in 


Commr, of Wealth Tax, Gujarat v. Arun- - 


dhati Balkrishna, (AIR 1971 SC 915) 
(supra) on which strong reliance has been 
placed by Mr. Desai is of no assistance to 
the appellant as the point now sought to 
be agitated before us was never canvass- 
ed or considered in that case. 

18. We are, therefore, of the con- 
sidered view that the aforesaid articles 
were capital assets and not personal effects 
as contended on behalf of the assessee- 
appellant and as such could not be ex-~ 

uded while computing the gains, 


19. For the foregoing reasons, we 
do not find any merit in this appeal which 
is hereby dismissed with costs. 

Appeal dismissed. 





State of Karnataka v. K. M. Krishnaiah (Shinghal J.) 


(Pr, 1]. S.C. 665 


AIR 1976 SUPREME COURT 665 
(From :— Karnataka)* 


R. S. SARKARIA AND P, N, 
SHINGHAL, JJ. 


The State of Karnataka, Appellant v. 
K. M. Krishnaiah, Respondent. 

Criminal Appeal No, 237 of 1975, D/- 
10-2-1978. i 


(A) Karnataka Paddy Procurement 
(Levy) Order (1966), Cis, 3 and 2 (c) — 
Levy of paddy — ‘Enforcement officer’? — 
Demand notice issued by Revenue Inspec- 
tor — Grower of paddy ignoring the no- 
tice — Prosecution for contravention of 
CI. 3 — Authority to issue notice chal- 
lenged — It was for prosecution to prove 
that no one else had been appointed as 
Enforcement Officer and the Revenue Ins- 
pector had the authority to fumetion as 
such — Failure to produce any such evi- 
dence — It cannot be said that the notice 
was issued by a competent authority., 

(Para 4) 

(B) Karnataka Paddy Procurement 
(Levy) Order (1966), C1. 3 (1) Explanation 
and 3 (2) — Levy of paddy — Determina- 
tion not made on the basis of paddy ‘held 
in stock’ by the grower — Order under 
cl, 3 (2) held was not drawn up in accord- 
ance with law and was not binding on the 
grower, 


__ What clause 3 of the Levy Order pro- 
vides is not merely that a grower’ shall, 
inter alia, sell to the State Government 
that quantity of paddy which he is liable 
to sell in accordance with the scale specifi- 
ed in Schedule I, but also that his liability 
in that respect shall be ‘determined? by an 
Enforcement Officer, Cr. Appeal No. 502 
of 1974, D/- 20-11-1974 (Kant.), Affirmed. 

(Para 7) 

Mr. Narayan Nettar, Advocate, for 

Appellant; Mr, H. S. Marwah, Advocate 
for Respondent. 


The Judgment of the Court was deli- 
vered by 


SHINGHAL, J.:—- This appeal by 
special leave is directed against the judg- 
ment of the High Court of Karnataka 
dated November 20, 1974, upholding the 
judgment of the Sessions Judge of South 
Kanara dated July 16, 1974, setting aside 
the comviction of respondent Krishnaiah 
for an offence under Section 7 of the Es- 
sential Commodities Act and the sentence 


*(Criminal Appeal No. 502 of 1974, D/- 
20-11-1974 (Kant.).) | 
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thereunder. The respondent was a grower 
of paddy, and it was alleged against him 
that while he grew paddy in 7.12 acres of 
land, and was liable to sell 3.12 quintals 
by way of levy, he ignored the demend 
notice which was served on him on Octo- 
ber 28, 1971 and thereby contravened the 
provisions of Clause 3 of the Karnataka 
Paddy Procurement (Levy) Order. 


2. The Sessions Judge took the 
. view that it was only the “Purchase Off- 
cer” to whom the paddy was required to 
be sold, and that as the demand for the 
levy was made by the Enforcement Offi- 
cer, it was unauthorised, It is however not 
in dispute before us that the Sessions 
Judge lost sight of the newly promulgated 
Karnataka Paddy Procurement (Levy) 
Order, 1966, hereinafter referred to as the 
Levy Order, clause 3 of which provided 
for the sale of paddy to the Enforcement 
Officer by way of levy.-But it has been 
argued on behalf of the respondent that, 
even so, there was no evidence to show 
that the demand notice was signed by an 
Enforcement Officer. Our attention has 
been invited in tnis connection to that 
part of the judgment of the Sessions 
Judge where it has been stated that as the 
accused had challenged the appointment 
of the person who had issued the demand 
motice as the Enforcement Officer, it was 
necessary for the prosecution to prove the 
appointment and that, in absence of any 
such proof, there is no occasion, for taking 
a different view of the matter. 


3. Clause 2 (c) of the Levy Order 
defines "Enforcement Officer” to mean 


“any person appointed by order of the 

Deputy Commissioner of the District as 
Enforcement Officer in respect of such 
area as may be specified in such order, and 
where no such person is appointed for the 
area, the Revenue Inspector of the Circle 
having jurisdiction.” 
It has been argued by Mr, Netar, for the 
appellant State, that as the order for the 
levy of paddy had been signed and issued 
by the Revenue Inspector concerned, the 
Sessions Judge committed an apparent 
error in taking the view that it was not 
issued and signed by a duly appointed En- 
forcement Officer. 


4, As would appear from the defi- 
nition mentioned above, Enforcement Offi- 
‘cer was the person appointed by an order 
.of the Deputy Commissioner as such for a 
specified area. It was therefore permissi- 
ble for the Deputy Commissioner to ap- 
point a person other than the. Revenue 


Inspector. to :be the Enforcement Officer, 
and. it. was only when he. did not think it 
proper to do so that the Revenue Inspector 
of the Circle could function as the En- 
forcement Officer. So when the accused 
had raised a controversy regarding the 
authority of the Revenue Inspector to 
issue the order of levy, it was necessary 
for the prosecution to prove that no one 
else had been appointed to be the Enforce- 
ment Officer and the Revenue Inspector 
of the Circle had the authority to function 
in that capacity. The prosecution did not, 
however, produce any such evidence, in 
fact Mr, Netar has not been able io refer 
us to any averment of the prosecution or 
the appellant on the record that no one 
else had been appointed as the Enforce- 
ment Officer and the Revenue Inspector 
had the authority to function as such. It 
cannot therefore be said that the prosecu- 
tion was able to prove that the demand 
notice was issued by a competent officer. 


5. It has next been argued by Mr. 
Netar that as the respondent did not 
make a grievance that the quantity of 
paddy to be sold by him in pursuance of 
clause 3 (2) of the Levy Order was exces- 
sive and he did not avail of the provisions 
of clause 4 of the Levy Order, it was not 
permissible for him to dispute ‘his liability 
to sell the quantity of paddy which had 
been determined by the officer concerned. 
The Sessions Judge has taken the view 


_ that it was permissible for the accused to 


show that the order which had been serv- 
ed on him for the sale of levy was illegal 
as it did not comply with the requirement 
of clause 3 (1) of the Levy Order inas- 
much as it was made without ascertaining 
the quantity of paddy in his possession or 
control, 


6. Clause 3 of the Levy Order 
reads as follows: 


“3. Levy of Paddy:— (1) Every gro- 
wer shall out of the paddy grown in his 
holding and held in stock by him in res- 
pect of each crop, sell to the State Gov- 
ernment or its authorised agent at the pur- 
chase price such quantity of paddy in ac- 
cordance with the scale specified in Sche- 
dule I as may be determined by the En- 
forcement Officer after taking into consi- 
deration the information available with 
him regarding the holding of the grower 
and the paddy grown-in such holding.” 
{Emphasis added). 


There is an explanation to the clause 
which provides, inter alia, that “paddy in 
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the possession or control of the grower 
immediately after it is harvested shall be 
deemed to be paddy held in stock by the 
grower.” It was therefore necessary for 
the Enforcement Officer to ascertain the 
quantity of paddy in the possession or 
control of the respondent immediately 
after it was harvested, for the purpose of 
determining the quantity of the levy, 
and it was not enough for him to deter- 
mine the quantity on the basis of the ex- 
tent of the cultivation in the field. It is 
not disputed before us that the prosecu- 
tion did not lead any evidence to show 
that the Enforcement Officer had taken 
into consideration the quantity of the 
paddy in the possession or control of the 
respondent for the purpose of determining 
the quantity which he was required to sell 
to the Enforcement Officer, and it cannot 
be said that the order which was issued 
for the sale of paddy was drawn up in 
accordance with the law. 


7. Mr. Netar tried to get out of 
this difficulty by arguing that as the res- 
pondent did not raise an objection regard- 
ing the quantity of the paddy specified in 
the order which was served on him, all 
that the trial court had to do was to make 
a reference to Schedule J of the Levy 
Order and to uphold the quantity of the 
levy by calculating it on the assumption 
that it had been growm over an area of 
7.12 acres, The argument is however un- 
tenable because what clause 3 of the Levy 
Order provides is not merely that a gro- 
wer shall, inter alia, sell to the State 
Government that quantity of paddy which 
he is liable to sell in accordance with the 
scale specified in Schedule I, but also that 
his liability in that respect shall be “de- 
termined” by an Enforcement Officer. So 
when such a determination was not made 
on the basis of the paddy “held in stock” 
by the appellant, we have no reason to 
think that the Sessions Judge and the 
High Court went wrong in upholding the 















under clause 3 (2) of the Levy Order was 
not drawn up in accordance with the law 
and was not binding on him. 


8. There is thus no force in this 
appeal and it is dismissed. 


Appeal dismissed. 


State of Punjab v. Iqbal Singh 


S.C. 667 


AIR 1976 SUPREME COURT 667 

(From:— Punjab and Haryana)* 

A, C, GUPTA AND JASWANT 
SINGH, JJ. 


State of Punjab and another, Appel- 
lants v. Iqbal Singh, Respondent, 

Civil Appeal No. 1203 of 1968, D/- 
12-2-1976. 


(A) Constitution of India, Arts. 19 (1) 
(£), 31 (1) — Pension — Right of Govern- 
ment servant to — Is property under Arts. 
31 (1) and 19 (1) ($). 

Pension is not a bounty payable on 
the sweet will and pleasure of the Govern- 
ment and the right of a Government ser- 
vant to receive it is ‘property’ under Arti~ 
cle 31 (1) and the State cannot withhold 
the same by a mere executive order. The — 
claim to pension js also ‘property’ under 
Art, 19 (1) (Í) and an executive order de- 
nying it was not saved by clause (v) there- 
of. AIR 1971 SC 1409, Foll. (Para 3) 


(B) Punjab Civil Service Rules (Pen- 
sion Rules), R. 6.4 — Cut in pension— Re- 
quirement of opportunity to show cause. 
(Constitution of India, Arts. 226, 311 (2)). 


Though an order imposing cut in pen- 
sion and gratuity, under R, 6.4 is not one 
of reduction in rank falling within the 
purview of Art, 311 (2) of the Constitution, 
yet there can be no doubt that it adver- 
sely affected the civil servant and such an 
order could not have been passed without 
giving him a reasonable opportunity of 
making his defence. AIR 1973 SC 834, 
Foll; AIR 1960 SC 247, Disting.; L. P. A. 
No, 104 of 1967, D/- 4-4-1967 (Punj.), Af- 
firmed. (Para 4) 


Cases Referred: Chronological Paras 


AIR 1973 SC 834 = (1973) 2 SCR 405 3, 
4,5 
AIR 1971 SC 1409 = (1971) 2 SCC 330 3 
AIR 1970 SC 150 = (1970) 1 SCR 457 4 
AIR 1967 SC 1269 = (1967) 2 SCR 625 4 
AIR 1967 Punj 279 = (1969) 1 Lab LJ 679 
(FB) 2, 3 
(1967) L. P. A. No, 104 of 1967 (Punj) 2. 
(1967) 2 QBD 617 = (1967) 2 WLR 962 4 
(1966) Civil Writ No. 298 of 1966 (Punj) 
2 


1964 AC 40 = (1963) 2 All ER 66 4 
AIR 1962 SC 1110 = (1962) Supp (3) SCR 

36 4 
AIR 1960 SC 247 = (1960) 1 SCR 981 3,5 
AIR 1950 SC 222 = 1950 SCR 621 4 


*(L. P. A. No, 104 of 1967, D/- 4-4-1967 
(Punj and Har).) 
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Mr, O P. Sharma, Advocate, for Ap- 
pellants; M/s. K. K. Puri and M, C. Dhin- 
gra, Advocates, for Respondent. 


The Judgment of the Court was deli- 
vered by 


JASWANT SINGH, J.:— This appeal 
by certificate of fitness granted by the 
Punjab and Haryana High Court is direct- 
ed against the judgment dated April 4, 
1967 of a Division Bench of that Court 
passed in Letters Patent Appeal No. 104 
of 1967 whereby the judgment and order 
dated December 19, 1966 of Narula, J. (as 
he then was) in Civil Writ Petition No. 
298 of 1966 was affirmed. 


2. It appears that the respondent 
joined the Punjab Education Department 
(Class IJ) Service by direct recruitment as 
a-senior lecturer in 1933. He was promot- 
ed to Punjab Education Service (Class I) 
on October 1, 1949. He was given the se- 
lection grade with effect from February 
15, 1956 and in due course rose to the po- 
sition of Director of Public Instruction- 
cum-Secretary to the Government of Pun- 
jab, Education Department. He proceeded 
on leave preparatory to retirement on 
March 18, 1958, cn attaining the age of 
superannuation. In June, 1961, he received 
a copy of letter No. 5137-Ed-I-60/9269 
dated May 2, 1961 addressed by the Secre- 
tary to Government, Punjab, Education 
Department, to the Director of Public In- 
struction, Punjab, Chandigarh, conveying 
-the sanction of the Governor of Punjab 
to the grant to him ie, the respondent of 
superannuation pension and death-cum- 
retirement gratuity of Rs. 417.02 np. per 
mensem and Rs. 17,030.25 np. in lump sum 
respectively under Rules 5.27 and 6.13 of 
the Punjab Civil Service Rules, Vol, HII 
read with para 9 (1) (a) of New Pension 
Rules, 1951. It was stated in the aforesaid 
letter that personal file of the respondent 
had been examined with reference to Rule 
6.4 of the Punjab Civil Service Rules, 
Vol. fl and Government were satisfied 
that his service record was not satisfac- 
tory and a cut of 10% had accordingly 
been made in the amount of pensicn and 
death-cum-retirement gratuity admissible 
to him. On January 28, 1962, the respon- 
dent submitted representations to the 
Chief Minister and Governor of Punjab 
against the aforesaid decision of the Gov- 
ernment to app:y 10% cut in his pension 
and death-cum-retirement gratuity but 
the same proved abortive. After the esta- 
blishment of the Board set up to examine 
and remove the grievances in the matters 
of promotion and fixation of pension ete. 


State of Punjab v. Iqbal Singh (Singh J.) 


A. LR. 


of the Gazetted Officers of the Govern- 
ment, the respondent addressed a repre- 
sentation to the said Board on September 
14, 1964, against the aforesaid decision of 
the Government to apply a cut of 10% in 
his pension and gratuity, On November 1, 
1965, the respondent received a copy of 
letter No, EDI-4(64)-65/22436 dated Octo- 
ber 21, 1965, addressed by the Education 
Commissioner and Secretary to Govern- 
ment, Punjab, Education Department, to 
the Director of Public Instruction, Punjab, 
intimating that in supersession of the 
aforesaid letter dated May 2, 1961, of the 
Punjab Government, it had been decided 
to grant to the respondent a superannua- 
tion pension and death-cum-retiremert 
gratuity of Rs. 440.18 np. per mensem and 
Rs, 18,927.50 np, in lump sum respectively 
under Rules 5.27 and 6.13 of the Punjab 
Civil Service Rules, Vol. II read with 
para 9 (1) (a) of the New Pension Rules, 
1951. In para 3 of the letter, it was reite- 
rated that a cut of 5% had been made in 
the pension admissible to the respondent 
as his service record which had been exa- 
mined with reference to rule 6.4 of the 
Punjab Civil Service Rules, Vol, II had 
not been satisfactory. Aggrieved by this 
communication, the respondent filed in the 
Punjab and Haryana High Court at Chan- 
digarh a petition under Articles 226 and 
227 of the Constitution, being Civil Writ 
Pein. No, 298 of 1966 (Punj.), challenging 
the aforesaid decision of the Punjab Gov- 
ernment which was, as already stated, 
allowed by Narula, J. (as he then was) by 
his judgment and order dated December 
19, 1966, following the Full Bench judg- 
ment of his Court D/- 25-10-1966 in Civil 
Writ Petn, No. 504 of 1964 = (reported 
in AIR 1967 Punj 279) (FB) entitled K, R. 
Erry v. State of Punjab. Dissatisfied 
with this judgment and order, the appel- 
lants preferred a Letters Patent Appeal, 
being L. P. A. No, 104 of 1967 (Punj.) 
which did not meet with success, There- 
upon the appellants applied for a certifi- 
cate under Article 133 of the Constitution 
which was granted to them, This is how 
the matter is before us. 


3. Although in the grounds of ap- 
peal, it has been urged by the appellants 
that the Full Bench decision of the High 
Court of Punjab and Haryana in K. R. 
Erry’s case (AIR 1967 Punj 279) (FB) (su- 
pra) is not in accordance with law as 
superannuation pension is a bounty ard is 
given only as an act of grace, that ground 
is no longer available to the appellants in 


view of the decision of this Court in Deo~ 
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kinandan Prasad v. State of Bihar, (1971) 
2 SCC 330 = (AIR 1971 SC 1409) where 
it was held that pension is not a bounty 
payable on the sweet will and pleasure of 
the Government and the right of a Gov- 
ernment servant to receive it is property 
under Artiele 31 (1) of the Constitution 
and the State cannot withhold the same 
by a mere executive order. It was further 
held in that case that the claim to pension 
was also property under Article 19 (1) ($ 
of the Constitution and was not saved by 
clause (v) thereof, The learned counsel 
appearing for the appellants has, however, 
made a feeble attempt to urge that no op- 
portunity to show cause was required to 
be given to the respomdent before passing 
the order imposing the cut in his super- 
annuation pension and death-cum-retire- 
ment gratuity under clauses (a) and (b) of 
Rule 6.4 of the Punjab Civil Service Rules 
(Pension Rules), as the order was an ad- 
ministrative order and the case did not 
fall within the purview of Article 311 (2) 
of the Constitution. It has been further 
contended by learmed counsel for the ap- 
pellants that it was the jucgment of this 
Court in M. Narasimachar v. State of My- 
sore, (1960) 1 SCR 981 = {AIR 1960 SC 
247) and not the judgment in State of Pun- 
jab v. K. R. Erry & Sobhag Rai Mehta, 
(1973) 2 SCR 405 = (AIR 1973 SC 834), 
which governed the present case, We re- 
gret we are unable to accede to these con- 
tentions, 


å. Though the impugned order im- 
posing cut in pension and gratuity is not 
one of reduction in rank falling within the 
purview of Article 311 (2) yet there can 
be no doubt that it adversely affected the 
respondent and such an order could not 
have been passed without giving him a 
reasonable opportunity of making his de- 
fence, Reference in this connection may 
be made with advantage to the decision of 
this Court in K. R. Erry & Sobhag Rai 
Mehta’s case, (AIR 1973 SC 834) (supra) 
where after an exhaustive review of the 
case law bearing on the point, it was ob- 
served at page 413 (of SCR) = (at p. 839 
of AIR) as follows:— 


“Where a body or authority is judi- 
cial or where it has to determine a matter 
involving rights judicially because of ex- 
press or implied provision, the principle 
of natural justice audi alteram partem 
applies. See: Province of Bombay v. 
Khushaldas S. Advani, (1950) SCR 621 
(725) = (AIR 1950 SC 222) and Board of 
High School & Intermediate Education, 


State of Punjab v. Iqbal Singh 
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U. P. Allahabad v. Ghanshyam Das Gupta, 
(1962) Suppl. (3) SCR 36 = (AIR 1962 SC 
1110). With the proliferation of adminis- 
trative decisions in the welfare State it is 
now further recognised by Courts both in 
England and in this country, (especially 
after the decision of House of Lords in 
Ridge v, Baldwin, (1964) AC 40 that where 
a body or authority is characteristically 
administrative the principle of natural 
justice is also liable to be invoked if the 
decision of that body or authority affects 
individual rights or interests, and having 
regard to the particular situation it would 
be unfair for the body or authority not to 
have allowed a reasonable opportunity to 
be heard, See: State of Orissa v, Dr. 
(Miss) Binapani Dei, (1967) 2 SCR 625 = 
(AIR 1967 SC 1269) and In re H. K. (An 
Infant), (1967) 2 QBD 617. In the former 
case it was observed as follows:— 


“An order by the State to the preju- 
dice of a person in derogation of his vest- 
ed rights may be made only in accord- 
ance with the basic rules of justice and 
fairplay, The deciding authority, it is 
true, is not in the position of a Judge call- 
ed upon to decide an action between con- 
testing parties, and strict compliance with 
the forms of judicial procedure may not 
be insisted upon. He is however under a 
duty to give the person against whom an 
enquiry is held an opportunity to set up 
his version or defence and an opportunity 
to correct or to conmtrovert any evidence 
in the possession of the authority which is 
sought to be relied upon to his prejudice. 
For that purpose the person against whom 
an enquiry is held must be informed of 
the case he is called upon to meet and the 
evidence in support thereof, The rule that 
a party to whose prejudice an order is 
intended to be passed is entitled to a hear- 
ing applies alike to judicial tribunals and 
bodies of persons invested with authority 
to adjudicate upon matters involving civil 
consequences, It is one of the fundamental 
rules of our constitutional set up that 
every citizen is protected against exercise 
of arbitrary authority by the State or its 
officers. Duty to act judicially would 
therefore arise from the very nature of 
the function intended to be performed. It 
need not be shown to be super-added. If 
there is power to decide and determine to 
the prejudice of a person, duty to act judi- 
cially is implicit in the exercise of such 
power, If the essentials of justice be ignor- 
ed and an order to the prejudice of a per- 
son is made, the order is a nullity. That 
is a basic concept of the rule of law and 
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importance thereof transcends the signifi- 
cance of a decision in any particular case,” 


These observations were made with 
reference to an authority which could be 
described as characteristically administra- 
five. At page 630 it was observed: 


“It is true that the order is adminis- 
trative in character, but even an admiris- 
trative order which involves civil conse- 
quences as already stated, must be made 
consistently with the rules of natural jus- 
tice after infonming the first respondent of 
the case of the State, the evidence in sup- 
port thereof and after giving an opportu- 
nity to the first respondent of being heard 
and meeting or explaining the evidence.” 


This case and the English case in re 
H. K, (An Infant} were specifically refer- 
red to with approval in a decision of the 
eonstitutional bench of this Court in A. K. 
Kraipak v. Union of India, (1970) 1 SCR 
457 = (AIR 1970 SC 150). 


5. The decision of this Court in M. 
Narasimachar’s case {AIR 1960 SC 247) 
(supra} on which strong reliance has been 
placed on behalf of the appellants is of 
no assistance to them as the point as to 
whether an opportunity to show cause was 
to be afforded to a Government servant 
before applying a cut in his pension in 
view of the principle of natural justice 
embodied in the well known maxim audi 
alteram partem was never urged or gone 
into in that case. Furthermore, as pointed 
out by Palekar, J. while speaking for the 
Court in K, R. Erry & Sobhag Rai Mehta’s 
case (AIR 1973 SC 834) (supra) the ques- 
tion whether pension is a bounty or pro- 
perty did not arise in the former case, The 
present case is, in our opinion, fully co- 
vered by the judgment of this Court in 
K. R. Erry & Sobhag Rai Mehta's case, 
(AIR 1973 SC 834) (supra). - 


6. For the foregoing reasons we 
are of the view that the impugned judg- 
ments do not suffer from any illegality 
and were rightly remdered. In the result 
the appeal fails and is hereby dismissed 
with costs. 


Appeal dismissed. 


Cip eanmaeament 


L.-T, Officer, Shillong v. N. T. R. Rymbai - 


A.L R. 


AIR 1976 SUPREME COURT 670 
(From :— Gawhati)® 
R. S. SARKARIA AND 
S. MURTAZA FAZL ALI, JJ. 


Income-tax Officer, Shillong and another, 
etc. etc., Appellants v. N. Takin Roy Rymbai 
etc. etc., Respondents, 

Civil Appeals Nos. 579 to 594 of 1975, 
D/- 17-2-1976. 

(A) Income-tax Act (1961), S. 10 (26) (a) 
— Conditions necessary to claim exemption 
under sub-clause (a). 

An analysis of Section 10 (26) (a) shows 
that in order to entitle a person to the ex- 
emption, three conditions must co-exist: 

(i) He should be a member of a Sche- 
duled Tribe as defined in clause (5) of Arti- 
cle 366 of the Constitution; 

(ii) He should be residing in any area 
specified in Pt. A or Pt. B of the Table ap- 
pended to paragraph 20 of the Sixth Schedule 
to the Constitution; or the State or Union 
Territories mentioned in this provision; 

(iif) The income in respect of which ex- 
emption is claimed must be an income which 
accrues or arises to him— 

(a) from any source in the area, State or 
Union territories mentioned in the provision 
or; 

(b) by way of dividend or interest on 
securities. (Para 14) 

(B) Income-tax Act (1961), S. 10 (26) (a) 
— Constitution of India, Art. 14 — Classifi- 
cation made under sub-clause (a) is not ultra 
vires Art. 14 of Constitution — (Civil Rule 
Nos. 292-293 etc. of 1970 etc., etc, D/- 11-19- 
1974 (Gauhati) (FB), Reversed). 


Classification contemplated by sub-cl. (a) 
of Cl. (26) of S. 10 is not artificial and has 
intelligible differentia. The sub-clause is there- 
fore not ultra vires Article 14 of Constitu- 
tion. (Civil Rule Nos. 292-293 etc. of 1970 
etc. etc., D/~ 11-10-1974 (Gauhati) (FB), Re- 
versed). AIR 1968 SC 658, Explained. 

(Para 34). 

(C) Constitution of India, Art. 14 — 
Equality —- Taxation laws — Immunity from 
equality clause in Art. 14. 

While it is true that a taxation Jaw can- 
not claim immunity from the equality clause 
in Article 14 of the Constitution, and has to 
pass like any other law, the equality test of 
that Article, it must be remembered that the 
State has, in view of the intrinsic complexity 


®(Civil Rule Nos. 292-293 etc. of 1970, etc. 
etc, D/- 11-10-1974 (Gau) (FB)). 


BY/BT/A550/76/BDB 





1976 © 


of fiscal adjustments of diverse ‘elements, 4 
considerably wide discretion in the matter of 
classification for taxation purposes. Given 
legislative competence, the legislature has 
ample freedom to select and classify persons, 
districts, goods, properties, incomes and ob- 
jects which it would tax, and which it would 
not tax. So long as the classification made 
within this wide and flexible range by a taxing 
statute does not transgress the fundamental 
principles underlying the doctrine of equality, 
it is not vulnerable on the ground of discri- 
mination merely because it taxes or exempts 
from tax some incomes or objects and not 
others. Nor the mere fact that a tax falls 
more heavily on some in the same category, 
is by itself a ground to render the Jaw invalid. 
It is only when within the range of its selec- 
tion, the law operates unegually and cannot 
be justified on the basis of a valid classifica- 


tion, that there would be a violation of Arti- ‘ 


cle 14. Classification for purposes of taxation 
or for exempting from tax with reference te 
the source of the income is integra] to the 
fundamental scheme of the Income-tax Act. 
AIR 1962 SC 1733 and AIR 1972 SC $45 and 
AIR 1971 SC 1330, Rel. on. 
(Paras 24, 26) 
Cases Referred: Chronological Paras 
AIR 1972 SC 845 = (1972) 1 SCC 70 24 
AIR 1971 SC 1330 '= (1970) 2 SCC 27 24 
AIR 1968 SC 658 = (1968) 2 SCR 165 6, 
12, 18, 19, 20, 23 
AIR 1962 SC 1733 = (1963) 1 SCR 404 24 
Mr. S., T. Desai, Sr. Advocate (Mr. J. 
Ramamurthi, Advocate for Mr. S. P. Nayar, 
Advocate with him), for the Appellants (in 
all the Appeals). Mr. N. M. Lahiri, Sr. Ad- 
vocate, (Mr. D. N. Mukherjee, Advocate with 
him) {in C. As, Nos. 579 and 583-586/75). 
Mr. S. Chaudhuri Sr. Advocate (Gn C. As. 
588 to 590/75). M/s. D. N. Mukherjee and 
R. P. Agarwala, Advocates with him} Gin C. 
As. 587-590). Mr. N. M. Lahiri, Sr. Advo- 
cate, (M/s. D. N. Mukherjee and R. P. Agar- 
wala, Advocates with him) Gin C. As. 591-592/ 
75) and Mr. N. M. Lahiri, Sr. Advocate, (Mr. 
D. N. Mukherjee, Advocate) with him (in C. 
As. 593-594/75), for Respondents. Respond- 
ents in C. As. 580-582, 593-594/75 Ex Parte. 


The Judgment of the Court was delivered 
by 

SARKARIA, J.:— These appeals direct- 
ed against a judgment of the High Court of 
Judicature at Gauhati raise a common question 
in regard to the interpretation and constitu- 
tional validity of sub-clause (a) of CL (26) 
of Section 10 of the Income-tax Act, 1961 (for 
short, called the 1961 Act). The appeals will 
be disposed of by a common judgment. 


L-T. Officer, Shillong v. N. T. R. Rymbai (Sarkaria J.) [Prs. 1-6] S. C. 671 


2. . R. Takin Roy Rymbai {respondent 
in ` Civil Appeal 579 of 1975) belongs to 
Jaintia Scheduled Tribe and is a permanent 
resident of United Khasi-Jaintia Hills Auto- 
nomous District under the Sixth Sche- 
dule of the Constitution within the State of 
Meghalaya. He joined service under the Gov- 
ernment of Assam in 1941. In the previous 
year relevant to the assessment year 1970-71, 
he was posted at Shillong as Secretary to the 
Government of Assam. The Assam Secretariat 
building and office, which constitute his place 
of work was within that quarter of the town 
which is included in Shillong Municipality and 
is not a part of the area described in Para 20 
of the Sixth Schedule. 


3. The Income-tax Officer took the 
view that the assessee’s income from salary 
in the relevant year arose in the non-scheduled 
area and as such is not covered by the ex- 
emption provided under Section 10 (26) (a) 
of the Act. 


4, The assessee claimed that his in- 
come from salary had accrued or arisen with- 
in the specified area and, as such, he was 
entitled to the exemption. In the alternative, 
he contended that this was not a valid con- 
dition for denying him the benefit of the ex- 
emption under Section 10 (26). The Income- 
tax Officer overruled these contentions and 
completed the assessment subjecting the as- 
sessee’s salary to tax. 


5. The assessee thereupon filed a peti- 
tion under Article 226 of the Constitution in 
the High Court for impugning the. assessment 
orders and the notices of demand for the as- 
sessment year 1970-1971, on -the ground that 
sub-clause (a) of Section 10 (26) of the Act 


is invalid and ultra vires Article 14 of the 


Constitution. 


6 The writ petition was heard by a 
Bench of three learned Judges of the High 
Court, which held that this exemption clause 
has been enacted for the benefit of the Sche- 
duled Tribes residing in specified areas. The 
object of this exemption clause, according to 
the High Court, will be frustrated and made 
nugatory if the income of a member of the 
Scheduled Tribe residing in the specified areas, 
is made subject to tax merely because the 
source of such an income is outside that area. 
In its view, the classification between members 
of the Scheduled Tribes having income which 
accrues or arises to them from any source 
from the Tribal area of the specified terri- 
tories on the one hand, and the members of 
Scheduled Tribe having income which accrnes 
or arises to them from any source ontside 
the Tribal area or specified territories on ihe 
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other, is not based on any intelligible diter- 
entia, the classification is artificial and is not 
based on any substantial distinction havirg a 
rational nexus to the purpose of the law. On 
the contrary, the condition contained in sub- 
clause (a) would defeat the very object of 
the exemption clause in Section 10 (26). For 
this enunciation the High Court has scaight 
support from this Court's observations in 
S. K. Dutta, Income-tax Officer v. Lawrence 
Singh Ingty, (1968) 2 SCR 165 = (AIR 1968 
SC 658). 


7. On the above reasoning, the High 


Court has struck down the aforesaid sub- 
clause (a) as violative of Article 14 oZ the 
Constitution, allowed the writ petition and 
quashed the impugned notices and the orders 
of assessment. 


8. The Department has now come in 
appeal before us after obtaining special leave 
under Article 136 of the Constitution. 


9. The provisions of Section 10 œ the 
1961 Act are in the nature of exempiions. 
The various clauses of this section indicate 
the incomes which are to be excluded irom 
computation of the total income: of a person 
under this Act. For a proper perspective, it 
will be useful to have a look at the histcrical 
background of this provision. 

10. The Indian Income-tax Act, 1922 
did not contain any provision specificall» ex- 
empting members of the Scheduled ‘Tribes 
from the levy of income-tax. It was the Fin- 
ance Act 1955 that first incorporated in the 
Income-tax Act, 1922, provisions for exemp- 
tion of the Tribal people of the eastern region 
from payment of the tax. These provisions 
relating to such exemptions were fcrther 
amended and recast by Section 3 of the Fin- 
ance Act 1958 as follows: 

“S. 4 (3) XXL Any income of a member 
of a Scheduled Tribe defined in clause (25) 
of Article 366 of the Constitution, residing in 
any area specified in Part A or Part B of 
the Table appended to paragraph 20 of the 
Sixth Schedule to the Constitution or in the 
Union Territories of Manipur and Tropura, 
provided that such member is not in service 
of Government.” 

The 1961 Act ther re-enacted this clacse as 
“under : 

“10 (26) In the case of a member of a 
Scheduled Tribe as defined in clause (25) of 
Article 366 of the Constitution, residing in 
any area specified in Part A or Part B of 
the Table appended to paragraph 20 of: the 
Sixth Schedule to the Constitution or in the 
Union Territories. of Manipur and Tapura, 
who is not in the service of Government, 
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. (AIR 1968 SC 658) (supra). 
. that the classification of Tribals into Govern- 
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any income which accrues or arises to 
(a) from any source in the area or Union 
Territories aforesaid, or 
(b) by way of dividend or interest on secu- 
rities,” 

11. The State of Nagaland (Adapta- 
tion of Laws on Union Subjects) Order, 1965 
added with effect from the ist December, 
1963, ‘the State of Nagaland’, also, to the 
areas, the Tribal people of which could claim 
this exemption. 


12, The validity of the exclusion of 
the Government servants from the exemption 
given under Section 10 (26), as it stood before 
the amendment of 1970, came up for con- 
sideration before this Court in S. K. Datta, 
Income-tax Officer v. Lawrence Singh Ingty, 
It was held 


ment servants and others for purposes of this 
exemption was violative of Article 14 of the 
Constitution and, as such, invalid. 


13. Thereafter, Parliament passed the 
Taxation Laws (Amendment) Act 42 of 1970 
whereby the words “who is not in the service 
of the Government” appearing in Section 10 
(26), were deleted. The North Eastern Areas 
(Reorganization) (Adaptation of Laws on 
Union Subjects), Order 1974 amended this 
provision further with effect from January 235, 
1972 so that it now reads as follows: 


*(26) in the case of a member of a Sche- 
duled Tribe as defined in clause (25) of Arti- 
cle 366 of the Constitution, residing in any 
area specified in Part A or Part B of the 
Table appended to paragraph 20 of the Sixth 
Schedule to the Constitution (or in the State 
of Nagaland) Manipur and Tripura or in the 
Union Territories of Arunachal Pradesh and 
Mizoram or in the areas covered by Notifica- 
tion No. TAD/R/35/50/109, dated the 23rd 
February, 1951, issued by the Governor of 
Assam under the proviso to sub-paragraph (3) 
of the said paragraph 20 (as it stood immedia- 
tely before the commencement of the North 
Eastern Areas (Reorganisation) Act, 1971 (18 
of 1971) any income which accrues or arises 
to him, 

(a) from any source in the (area, State or 
Union territories) aforesaid, or 

(b) by way of dividend or interest, on 
securities.” 

14. An analysis of this provision 
shows that in order to entitle a person to the 
exemption, three conditions must co-exist : 

(i) He would be a member of a Sche- 

duled Tribe as defined in clause (25) 
of Art. 366 of the Constitution; 
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ably to have been recognized that the Indian 
atid the English requirements in this matter 
are me såme.” - i 

law as well the plaintiff wil] not get any 
decree for’ specific erformance without 
averring and proving that he had performed 
or that he was ready and willing to per- 
form the essential terms of the contract. 

' I6. ` t was argued on behalf of the 
plaintiff appellant that the trial court did 
not e any issue. The absence of plead- 
ing for readiness and willingness to perform 


his part of contract is apparent by reading of. 


the plaint itself. In 1974 All LJ 378 = 


(AIR 1974 Al] 294) also no issue was fram- . 


ed to that effect and the court has said that 
averment in the plaint to that effect is neces- 


17. It was further prayed on behalf 
of the plaintiff appellant that the plaintiff 
appellant should be given opportunity to get 
the plaint amended. The plaintiff did not 
amend the plaint either in the trial court or 
in the court below. It is too late to seek 
amendment now. 

.: . 18. - The appeal therefore fails and 
is dismissed. Costs as made easy. 
Appeal dismissed. 
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O. P. TRIVEDI, J. 

V. D. Tripathi and others, Petitioners 
v. Vijai Shanker Dwivedi and others, Op- 
posite Parties, 

Civil. Revn. No. 198 of 1974, D/- 17-3- 
1975.* 

: (A) Civil P. C., (1908), O. 39, R. 2 — 
Temporary injunction — Grant of. 

Temporary injunction. under O, 39, 
R. 2 of the Civil P, C. can be granted on 
the term of the prayer for permanent in- 
junction in the suit and not on different 
terms, 


Where the plaintiff did not pray 
for permanent injunction restraining 
defendant from suspending or remov- 
ing him from his office and prayed 
only for restraining defendants from in- 
terfering with his day-to-day working as 
principal, it was held that the temporary 
injunction restraining defendant from 
suspending or removing him was not an 
injunction of the same or like kind but of 
a different kind. If such injunction is 
granted the court granting it acts with 
material irregularity. AIR 1963 Guj 160, 
Rel, on. (Para 3) 


*(Against order of B, Œ. S. Chauhan, Civil 


J.. Unnao, in.€. A. No. 81 of 1974, D/-. 


15-10-1974.) 
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. V. D, Tripathi v,. V.-S.. Dwivedi’ 


It follows that under the previous 
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(B) Civil P. C. (1908), O, 39, FR. 2— 
Temporary injunction — Grant of — Jr- 
reparable injury — What is not — ((U. P.)' 
Intermediate Education Act (2 of 1921), 
S. 15, Regulations under, Regnp. 29, 39): 


Where interim injunction was granted 
to plaintiff-Principal restraining defen- 
dant Managing Committee from suspend-. - 
ing him, it was held in Revision that. 
there could be no irreparable injury to 
the plaintiff (Principal of educational in- 
stitution in this case) on refusal to: grant - 
interim injunction to him as he could-be 
compensated in damages in a‘ separate 
action brought by him for the purpose. 
Moreover a service of an employee could 
not be foisted on an unwilling employer. 
and when the employer had a discretion 
under Regulations 29 and 39 of Regula- 
tions framed under Intermediate Educa- 
tion Act to suspend an employee (Princi- 
pal in this case) it was wholly irregular to 
restrain the Management from exercise 
of its discretion and to confer on the em- 
ployee an immunity against any disciplin- 
ary action. The proper remedy of the em-- 
ployee (Principal) was not such an in- ° 
junction but to sue for compensation: or 

age for being forced out of office. 

{Para 4) 
Cases Referred: Chronological: Paras - 


AIR 1963 Gui 160 = (1963) 4 Gui LR 587 
4 


_ B. S, Bajpai, K. B. Sinha, for Peti- - 
tioners; U. C. Srivastava, S, K. Kalli and 
S. D. Misra, for Respondents.. 2 ty 

l ORDER :— This is a revision by V. D. 
Tripathi Inter College, Miyanganj at 

Unnao (hereinafter referred to as the 
College) its Managing ‘Committee, its 
Manager Jata Shanker Shukla and the 
President Chaudhri Siddique Ahmed. 


2. Vijai Shanker Dwivedi filed a 
suit before Munsif North, Unnao against 
the revisionists saying that prior to 8-11- 
1971 this institution had the status of a 
High School. It was raised to the status of 
an Intermediate College on the said date. - 
Before it became a College Vijai Shanker 
Dwivedi was serving the institution as its 
Head Master since 1957. The Managing 
Committee of the institution passed a re- 
solution on 13-12-1971 resolving to pro- 
mote the opposite as Principal of the 
College and appointed a Selection Com- 
mittee to proceed with the selection, Sub-. 
sequently opposite party No. 1 Vijai 
Shanker Dwivedi ran into disfavours with 
the Manager who did not take any ‘fur- 
ther proceedings towards enforcement of 
the said resolution and did not call: the 
meeting of the Selection Committee for. 
final selection to the.post and the resolu- 
tion of the Selection Committee was never ` 
forwarded to the Department . of Educa<. 
tion for approval. It was alleged further: 
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that defendant-revisionist were threaten- 
ing to suspend the plaintiff-opposite party. 
On these facts and allegations, in the 
main, the opposite party prayed for a 
mandatory injunction directing defen- 
dant-revisionists to carry out the resolu- 
tion of 13-12-1971 by calling the meeting 
of the Selection Committee and by sub- 
mitting necessary papers regarding plain- 
tiffs promotion to the Department of 
Education for final approval. There was 
also a prayer for permanent injunction 
restraining the defendant-revisionists 
from interfering with the day-to-day 
working of the plaintiff as Principal of 
the institution. 

3. During the pendency of the suit 
Vijai Shanker Dwivedi moved an applica- 
tion under Order 39, Rule 2 of the Code 
of Civil Procedure before the Munsif and 
prayed for a temporary injunction res- 
training defendant-revisionists from tak- 
ing any steps for his suspension. The 
Munsif granted an ad interim injunction 
restraining the defendants from suspend- 
ing or removing the plaintiff from the 
office of Principal till further orders, This 
injunction was, however, eventually va- 
cated by the Munsif and the application 
for injunction was dismissed on 30-5-1974. 
Vijai Shanker _ Dwivedi appealed. The 
Civil Judge, Unnao, allowed the appeal 
and restored the ad interim injunction 
order of the Munsif dated 23-4-1973 in 
terms quoted above. 


4, It is from this order of the Civil 
Judge dated 15-10-1974 that the present 
revision arises, I have heard, Sri K. B. 
Sinha appearing for the institution and 
Sri S D. Misra appearing for Vijai Shan- 
ker Dwivedi, The Civil Judge has com- 
mitted a number of material irregularities 
in passing the injunction. First and fore- 
most, there was no prayer in the- plaint 
for permanent injunction restraining the 
defendants from suspending the plaintiff. 
There was also no prayer for injunction in 
the suit restraining the defendants from 
removing the plaintiff. The only prayer 
that the suit contained was for restrain- 
ing defendants from interfering with the 
day-to-day working of the plaintiff as 
Principal. 

For the first time in the application 
under Order 39, Rule 2 a prayer was made 
to the effect that the defendants be res- 
trained from taking any steps for suspen- 
sion of the plaintiff. Even in this applica- 
tion there was no prayer for injunction 
restraining the defendants from removing 
the plaintiff, Temporary injunction under 
Order 39, Rule 2 of the Code of Civil Pro- 
cedure can be gzanted on the terms of the 
prayer for permanent injunction in the 
suit and not in different terms. In para 16 
of the plaint although there was mention 
made of a threat and yet the plaintiff 
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chose not to pray for a permanent in- 


.Junction restraining the defendants from 


suspending him and felt contended mere- 
ly with the prayer for restraining defen- 
dants from interfering with his day-to-day 
working as Principal, The view which 
I take is supported by an authority of the 
Gujarat High Court in Zandaram Joitaram 
v. Prahladrao Vithalrao (AIR 1963 Guj 
160). It was held that when the suit is for 
a permanent injunction of particular 
kind, an interim injunction of the same 
kind can be issued but not of a different 
kind. The temporary injunction restrain- 
ing the defendants from suspending the 
plaintiff was not an injunction of the same 
or like kind but of a different kind. The 
lower court, therefore, acted illegally and 
with material irregularity in granting in- 
Junction as regards suspension when no 
such. injunction was prayed for in the suit. 
In the second place, it was conceded be- 
fore the appellate court on behalf of 
Vijai Shanker Dwivedi that an order of 
Suspension had been passed against him 
on 19-4-1973. The suit was filed subse- 
quently on 23-4-1973 His contention was 
that although the order of suspension was 
passed on the said date the same was not 
communicated to him, The admitted posi- 
tion being that an order of suspension had 
already been passed, there was no ques- 
tion of a temporary injunction restraining 
the defendants from suspending the plain- 
tiff. In so far as the question whether the 
suspension order of 19-4-1973 had or had 
no. been communicated to the plaintiff it 
was a'highly controvertial question and 
could be decided only at the trial and on 
the evidence of parties and not in appeal. 
This was, therefore, another material irre- 
gularity which the lower’ courts order 
disclosed in the matter of injunction re- 
garding the suspension of the plaintiff. 
As regards the injunction for plaintiff’s 
removal, here again the lower court acted 
with material irregularity. The plaint did 
not contain any prayer for permanent in- 
junction restraining the defendants from 
removing him and there was no such pra- 
yer even in the application for temporary 
injunction. In issuing such an injunction 
under Order 39, Rule 2 of the Code of 
Civil Procedure in the circumstances the 
lower appellate court acted clearly con- 
trary to all recognised canons of proce- 
dure. In the matter of determining the 
question of irreparable injury and balanc- 
ing of convenience of parties also the 
Civil Judge grievously erred. There could 
be no irreparable infury caused to the 
plaintiff on refusal of injunction so far as 
his removal was concerned as he could be 
compensated in damages in a-separate ac- 
tion brought for the purpose and in 
balancing the convenience of parties he 
lost sight of Section 14 (1) (a) of the Spe- 
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cific Relief Act under which a contract for 
the non-performance of which compen- 
sation in money is an adequate relief can- 
not be specifically enforced. Therefore the 
services of an employee cannot be foisted 
on an unwilling employer and the proper 
remedy of the employee is not to seek an 
injunction but to sue for compensation or 
damages for being forced out of office. In 
balancing the convenience of parties the 
Civil Judge also lost sight of Regulation 
29 of the Regulations framed under the 
Intermediate Education Act. This regula- 
tion empowers the Committee of Manage- 
ment in its discretion or on the recom- 
mendation of an enquiring agency to sus- 
pend any employee pending enquiry if 
the allegations are serious enough and 
may lead to his dismissal, removal or re- 
duction in rank. There may have heen 
serious allegations against Vijai Shanker 
Dwivedi or there may be a future ocea- 
sion for taking such disciplinary action 
against him as is contemplated by Regula- 
tion 39. It was wholly irregular to res- 
train the Committee of Management from 
the exercise of its discretion in the matter 
of suspension of the opposite party in the 
circumstances and the conditions’ provid- 
ed by Regulation 39 and to confer on this 
employee an immunity against any dis- 
ciplinary action even in the event of the 
gravest of charges being levelled against 
him was, to say the least to act in a man- 
ner wholly unwarranted by known proce- 
dure. The revision, therefore, must suc- 
ceed. 

5. The revision is accordingly 
allowed. The judgments and order dated 
15-10-1974 passed by the Civil Judge, 
Unnao, are set aside and the application 
under Order 39, Rule 2 of the Code of 
Civil Procedure of Vijai Shanker Dwivedi, 
opposite party No, 1, stands dismissed 
with costs. i 

Revision allowed. 
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K. €. AGARWAL, J. 
M/s. Janki Sugar Mills Co. Ltd., Peti- 


tioner v, Union of India and others, Op- 


posite Parties. 

Civil Mise. Writ No, 885 of 1974, D/- 
21-11-1975. 

(A) Industries (Development and Re- 
gulation) Act (1951), Ss. 18-AA (as intro- 
duced by Act 72 of 1971) and 15 — Action 
under — Appointment of authorised con- 
troller — Compliance with proceedings 
under S. 15 not necessary. 

An action under S. 18-AA of the In- 
dustries (Development and Regulation) 
Act can be taken without complying with 
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Janki Sugar Mills v. 
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the proceedings of S. 15 of the Act. Con- 
sequently where an authorised controller 
is appointed in pursuance of an action 
under S, 18-AA, no opportunity to meet 
the grounds on which the authorised con- 
troller is appointed is necessary to ‘be 
given to the management. (Para 13) 
i The word “without” used in the mar- 
ginal note to the section indicates that the 
legislature did not intend any enquiry to 
be made before the appointment of autho- 
rised controller was to be made. Stata- 
ment of. Objects and Reasons given in the 
Bill further throws light on this aspect. 
Further the language used in the section 
also leads to the conclusion that it is not 
intended that any enquiry should be made 
before proposed taking over of a factory. 
(Paras 7 to 10) 
_ (B) Interpretation of Statutes — Mar- 
ginal note — Value of. 


Although a marginal note cannot af- 
ford any legitimate aid to the construction 
of a section, it can however be relied 
upon as indicating the drift of the section. 
AIR 1975 SC 1967: (1904) 2 KB 563, Rel. 
on. (Para 7) 

(C) Constitution of India, Art, 226 — 
Natural justice — Principle applies to ad- 
ministrative proceedings also.i— Parlia- 
ment can however dispense with notice of 
hearing although prima facie required. 

_ Principles of natural justice are ap- 
plicable to administrative | proceedings. 
Parliament can however expressly dis- 
pense with the need for the notice of 
hearing although it is prima facie requir- 
ed. In the interests of administrative effi- 
ciency and expedition application of prin- 
ciples of natural justice can be excluded 
by making a provision by implication ` to 
that effect. Thus whete there is a provi- 
sion to the contrary specifically or by ne- 
cessary implication in any statute over- 
ruling the application of the principles of 
natural justice the same would prevail. 
(1964) AC 40: ATR 1970 SC 150 and AIR 


1971 SC 40, Rel. on. 
; (Paras 17, 18 and 20) 


_ (D) Industries (Development and Re- 
gulation) Act (1951), S. 18-AA (as intro- 
duced by Act 72 of 1971) — Action under 
— Principles of natural justice do not ap- 
ply — No opportunity before taking ac- 
tion is necessary. 1971 Ch D 317, Ref. 

(Paras 21 an1 22 


Cases Referred: Chronological Paras 
AIR 1976 SC 10 = 1976 Tax LR 1 14 
AIR 1976 SC 348 = (1975) 101 ITR 796 15 
ATR 1975 SC 1967 7 
AIR 1974 SC 2249 = (1975) 2 SCR 93 30 
AIR 1971 SC 40 = 1971 Lab IC 8 19 
1971 Ch D 317 i 21 


AIR 1970 SC luv = (1970) 1 SCR 457 19 
AIR 1967 SC 295 = (1966) Supp SCR 311 
29 
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S. K. Suri, S. C. Kharey and S. S. 
Bhatnagar; for Petitioner; B. D. Agrawal, 
Standing Counsel, for Opposite Parties, 


- ORDER :—~ On 15-1-1973, the Gov- 
ernment of India published a notified 
order, in exercise of the powers by Sec- 
tion 18-AA of Industries (Development 
and Regulation) Act, 1951, hereinafter re~ 
ferred to as the Act, authorising the Uttar 
Pradesh State Sugar Corporation Limited, 
to take over the management of the Shree 
Sugar Mills and Company, Doiwala dis- 
trict Dehradun (U. P.) (hereinafter refer- 
red to as the petitioner firm) for a period 
of one year from the date of its publica- 
tion in the Official Gazette. Before this 
period of one year could expire on 27-12- 
1973 in exercise of the powers conferred 
by sub-section [2) of Section 18-AA read 
with sub-section (2) of Section 18-A of 
the Act, the Central Government made 
an amendment in the aforesaid notified 
order dated 15-1-1973 directing that for 
the words “one year” the words “five 
years” would be substituted, As a result 
of this amendment the order of appoint- 
ment of the auhorised controller became 
five years in place of one year, The pefi- 
tioner firm, therefore, filed ‘the present 
writ petition on 12-2-1974 challenging the 
aforesaid notified orders dated 15-1-1973 
and 27-12-1973 appointing the authorised 
controller over its factory. 


<7 2, The petitioner firm alleged that 
it was a partnership concern consisting of 
rine partners. For the purpose of manu- 
facture of sugar the petitioner firm start- 
ed a vacuum pan Sugar factory at Doiwala 
several years ‘back. In the year 1970 the 
factory started crushing sugarcane with 
effect from 16-12-70. Between 16-12-1970 
and 14-3-1971 huge quantity of sugarcane 
was crushed by it, but as it could not pay 
its price, the Cane Commissioner, U. P. 
issued two recovery certificates on 25-2- 
1971, As the amount was not paid by the 
petitioner firm, the Collector, Dehradun 
on 15-3-1971 in exercise of ‘the powers 
under Section 279 (1) (g)/286-A of the 
U- P. Zamindari Abolition and Land Re- 
forms Act, attached the property of the 
petitioner firm and appointed one Sri 
O: P. Saxena, Additional District Magis- 
trate as Receiver for the realisation of the 
dues for a pericd till further orders, The 
order of appointment = the bapu ji 
hallenged by means of another writ pe- 
Sron No, 1983 of 1971 in this court. The 
petitioner claimed that although the Re- 
ceiver had been appointed by the’ Collec- 
tor for the realisation of Rs. -19,60;762.16 
paisa but despite the fact that he paid 
a sum of Rs..27,82,000 within six weeks -of 
his appointment, his appointment was 
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cancelled. During the pendency of the 
aforesaid writ petition challenging the ap- 
pointment of the Receiver, ithe - Govern- 
ment of India took over the management 
of the. petitioner concern under S. 18-AA 
of the Act and appointed the Uttar Pra- 
desh Sugar Corporation, Lucknow as its 
authorised controller. The petitioner firm 
has asserted that this appointment is 
wholly illegal and without jurisdiction, 
therefore, the initial appointment order 
dated 15-1-1973 and thereafter its exten- 
sion dated 27-12-1973 are liable to be 
quashed 


3. The writ petition has been con- 
tested by the Unión of India as well as 
the U, P. State Sugar Corporation and the 
allegations have been denied. In an affi- 
davit filed on behalf of the Central Gov- 
ernment it has been stated that the total 
amount of cane price dues towards the 
petitioner firm was Rs, 61,28,668.11 out of 
whici: an amount of Rs. 29,28,455.25 paisa 
was paid upto 30-4-1971 leaving a balance 
of Rs, 32,00,212.86, At the time when the 
petitioner’s factory was closed on 24-5- 
1971 the total cane dues were Rupees 
73,34,106.08 out of which a sum of Rupees 
4'7,28,455.25 was paid leaving a balance of 
Rs, 26,05,651.6. Taking the amount of 
commission and interest as on 21-5-1971 
the total amount payable was Rupees 
28,20,226.11. In addition Rs, 5,38,678.31 
paisa was due as purchase tax. for the 
years 1968-69, 1969-70 and 1970-71. It has 
further been stated in the counter-affida- 
vit that due to complete neglect of even 
ordinary repairs and maintenance work 
for a long time, the performance of the 
factory was not at all satisfactory. The 
partners of the firm showed utter indif- 
ference in its management and did not 
take any interest in improving its finan- 
cial position or its working efficiency. 
Contrary to this five out of nine partners 
diverted their funds. As a result their 
Share of investment came down from 
Rs, 10.50 in 1966 to Rs, 6.48 lakhs in 1971. 
Justifying the appointment of the autho- 
rised controller the Union pleaded that 
in order to avert loss of production of an 
essential commodity, the Government of 
India had to appoint an authorised con- 
troller. Dealing with the-question of an 
opportunity before issuing the impugned 
order the Union of . India asserted that 
there being no provision in the Act, it was 
not called upon ‚to give such an opportu- 
nity to the petitioner firm. . 

"4, In the rejoinder affidavit the 
petitioner firm.has refuted the allegations 
made in the counter-affidavit and reiterat- 
1d those which were made in the initial 
affidavit. : . : E iE 

-. 5 In the background of these facts 
and allegations, Sri S. C. Khare, appear- 


-ing for the petitioner raised the followine 
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points assailing the appointment of the 
authorised controller:— 


(1) that the - petitioner having not 


been afforded an opportunity to meet the 
ground on which the appointment of the 
authorised controller was made, the said 
order infringed the principles of natural 
justice, hence was void. | 

(2) that the withdrawal of contribu- 

tion made by the partners did not amount 
to diversion of funds within the meaning 
of Section 18-AA of the Act hencé the 
ground of appointment of the authorised 
controller being non-existent, the ap- 
pointment was contrary to law. 
. (3) that the Receiver being the person 
in charge of the factory on the date of ap- 
pointment of authorised controller, the 
provisions of Section 18-AA were not at- 
tracted. Inasmuch as an appointment of 
an authorised controller under Sec. 18-AA 
can be made only when the factory is in 
the charge of the management, 

(4) that the factory was in the sound 
financial position, hence the appointment 
of authorised controller was not war- 
ranted. 


6. The first queStion that falls for 
determination is whether before passing 
an order of ‘take over’ under Sec, 18-AA 
it was incumbent on the Government of 
India to give reasonable opportunity to 
the petitioner firm for making suitable re- 
presentation against the proposed take 
over. In order to understand the point 
urged I must first read the relevant por- 
tion of Section 18-AA of the Act. The 
Same is as under:— 


*“18-AA, Power to take over indus- 
trial undertakings without investigation 
under certain circumstances— (1) Without 
prejudice to any other provision of this 
Act, if, from’ the documentary or other 
evidence in its possession, the Central 
Government is Satisfied, in relation to an 
industrial undertaking, that-— 

(a) the persons in charge of such indus- 
trial undertaking have, by reckless invest- 
ments or creation of incumbrances on the 
assets of the industrial undertaking, or by 
diversion of funds, brought about a situa- 
tion which is likely to affect the produc- 
tion of articles manufactured or produced 
in the industrial undertaking, and that 
immediate action is necessary to prevent 
such a Situation; or 


(b) It has been closed for a period of 
not less than three months (whether by 
reason of the voluntary winding up of the 
company owning the industrial -undertak- 
ing or for any other reason) and such 
closure is prejudicial to the concerned 
scheduled industry and that the financial 
condition of the company owning the in- 
dustrial undertaking and the condition of 
the. plant and machinery of such under- 
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taking are such that it is possible to re- 
Start the undertaking and such restarting 
is oo in the interest of the general 
puote, : 


it may, by a notified order, authorise any 
person or body of persons (hereafter re~ 
ferred to as the ‘authorised person’) to 
take over the management of the whole 
or any part of the. industrial undertaking 
or to exercise in respect of the whole or 
any part of the undertaking such func- 
tions of the control as may be specified in 
the order.” eee 


_ fa This Section 18-AA was brought 
in the Statute Book by means of the Indi- 
an Parliament Act No. 72 of 1971. The 
Act itself had come into force on the 8th 
May 1952. The Act was passed to provide 
for the development and regulation of cer- 
tain industries, Section 15 of the Act ir- 
vests power on the Central Government 
to cauSe investigation to be made into 
scheduled industries or industrial under- 
takings. If after making investigation re- 
ferred to in Section 15 any action is dæ- 
sired to be taken by the Central Govern- 
ment, Section 16 provides the machinery 
for the Same, As it was thought that these 
provisions were insufficient to vest control 
of industries in the Central Government, 
the Parliament made an amendment in 
the said Act providing for Section 18-A in 
Chapter III-A. This section invested the 
Central Government with power to as- 
sume management or control of an indus- 
trial undertaking in cases (a) where an 
industrial undertaking to which directions 
have been issued in pursuance of Sec. 16 
has failed to comply with such directions 
or (b) where an industrial undertaking in 
respect of which an investigation has been 
made under Section 15 is being managed 
In a manner highly detrimental to the 
public interest. Under this section the 
Central Government, therefore, could take 
over the management covered by Sections 
15 and 16. In order to confer wider con- 
trol and to enable the Central Govern- 
ment to take immediate action the Ordi- 
nance No, 20/71 was promulgated in 1972 
conferring power on the Central Govern» 
ment to take over industrial undertaking 
without investigation under certain cir= 
cumstances. These circumstances are thew 
where immediate actions are necessary tt 
prevent fall or stoppage of productian 
This section was enacted to clothe the 
Central Government to take over tha 
management without requiring jit te in= 
vestigate into causes leading to the situa 
tions mentioned in clauses (2) and fb) of 
Section 18-A. A comparison of the two 
provisions viz, Sec. 18-A with S, 18-AA 


. would’ show that the latter provision if 


more drastic than the earlier. Taking +h’ 
scheme behind Section 18-A it will have 
to be conceded that it is incumbent on tha 
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Government. to give at some stage a rea- 
sonable opportunity to the undertaking 
concerned for making representation 
against the proposed take over. In: fact 
Rule 5 framed under Section 30 of the 
Act also provides for opportunity of hear- 
ing. Such an intention can be found from 
the language ermployed in Section 18-A it- 
self. It is, however, not possible to inter- 
pret Section 18-AA in the same manner. 
Starting from the marginal note it would 
be seen that the same reads ‘power to 
take over industrial undertaking without 
investigation under certain circumstances. 
(The emphasis. supplied is mine). The use 
of the word ‘without’ denotes an intention 
that the legislature does not interd any 
enquiry to be made before appointment 


of the authcrised controller to 5e made.. 


As observed by the Supreme Court in 
India Aluminium Co. vw. K. S. E. Board, 
AIR 1975 SC 1967. It is true that the mar- 
ginal note cannot afford any legitimate 
aid to construction of a section, but it can 
certainly be relied upon as indicating the 
‘drift of the section". To use the words of 
Collins M. R. in. Bushwell v. Hammond 
(1904) 2 KB 563 ‘to show that the section 
was dealing: with.” It is apparent from the 
marginal note that am action under this 
provision cam be taken without an investi- 
gation. being made against the undertak- 
ing concerned. Counsel for the pefitioner 
is not right in contending that the margi- 
nal note does not previde amy clue or help 
im solving the problem, 

z. Statements of Objects and Rea- 
= giver im the Bill further throws light 
on this aspect. It is mentioned in tts para- 
graph 3 that: 

‘with a view to ensuring speedy ac- 
tion by Government, it has been provided 
in the Bill that if the Governraent has 
evidence to the effect, that the assets of 
the company owaing the induStrial under- 
taking are being frittered away or the 
undertaking has been closed for a neriod 
not Iess. than three months and such clo- 
ser is prejudicial to the concerned sche- 
duled industry and the condition, of the 
plant and machinery installed in the 
undertaking is such that it is possible to 
restart the undertaking and such restart- 
ing is in the public interest, Government 
may take over its management without an 
investigation.” 

9. The obżtects. would also indicate 
that the intention was to clothe the Gov- 
exnmenmt with power which could entitle 
it to trke speedy action against the de- 
foultine undertakings, It has now been 
ruled by the Supreme Court that the ob- 
jects of the Bill cam be looked into for a 
Nigrited purpose. 

ih. Apart from this, the language 
employed in this section also leads to the 
same conclusion that this does not intend 
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any enquiry to be made before proposed 
taking over of a factory under it. This 
authorises the Central Government to pass 
an order appointing authorised controller 
on the basis of documentary and other 
evidence in its possession, It does not re- 
quire the evidence available to the Cen- 
tral Government against a factory to ‘be 
shown. to it for a confronted enquiry. 


il. Since the legislature intended 
to avoid confronted enquiry it deliberate- 
ly mentioned the same by providing that 
an action under this section can be taken 
by the Government on satisfaction deriv- 
ed from evidence in its possession, Fur- 
ther, clauses (a) and (b) of Section 18-AA 
provide for immediate action in order to 
avert a situation which might affect the 
production of articles manufactured or 
produced in the industrial undertaking. 
Laying down that an obligation is cast on 
the Central Government to give a show 
cause notice before proposed take-over 
any cbstruct taking of the prompt action 
and would defeat the object for which 
this section is enacted (sic). The use of 
the words “that immediate action is ne- 
cessary to prevent such a situation” in 
S. 18-AA (1) (a) show that the power 
under section has been given for being 
exercised instantly or without any delay 
on occasions affecting production or 
manufacture, This shows that in a case 
covered by the aforesaid clause appoint- 
ment of an authorised controller can be 
immediately made without Spending time 
in any enquiry or investigation. Similarly, 
under clause (tb) of sub-section (1) of Sec- 
tion 18-AA if a factory has been closed 
for a period of three months or more than 
that period and if such closure is prejudi- 
cial to the concerned schedule industry 
and that the financial condition of the 
company and the condition of the plant 
and machinery are such that it is possible 
to restart the undertaking and such re- 
stariing is necessary in ‘public interest, 
then again the factory can be taken over 
without any prior proceedings making en- 
quiries about the same. These are two 
special or grave Situations. 


12. Section 18-AA of the Act would 
thus ibe seen proceeds with precision and 
elaborate detail to prescribe the steps re- 
quired to ke taken before taking over an 
undertaking. 


o B. The purpose of giving to the 
Certral Government the power to take 
over a factory in grave emergency con- 
templated by clauses (a) and (b) of Sec- 
tion 18-AA would be frustrated if the 
corvliance of the procedure prescribed 
by Section 15 is required, For the pur- 
pose of holding that such a procedure 
stovld have been followed in the instant 
ise, the provision of Section 18-AA will 
have to be redrafted. I, therefore, do not 
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find merit in the first contention of the 
learned counsel for the petitioner that an 
action under Section 18-AA could not be 
taken. in respect of the petitioners’ fac- 
tory without complying with the proceed- 
ings of Section 15 of the Act, The learned 
counsel for the petitioner also suggested 
that the words "without investigation” 
used in Section 18-AA denote something 
like police investigation prescribed under 
the Criminal P. C. I 2m unable to accept 
this contention as I do not find any basis 
for the same, The word ‘investigation’ has 
not been in Section 18-AA in the sense M 
which the learned counsel for the peti- 
tioner wanted it to be read. It has been 
used in a different sense. 

jå. It may be useful here to refer 
to the speech of the Minister of Industrial 
Development made in the Rajya Sabha 


moving The Industrial (Development and 


Regulation) Amendment Bill, 1971. This 
speech gives a certain reason for the pro- 
posed amendment. The question whether 
a speech, made by a Minister in Parlia- 
ment, can be looked into by a court for 
the purpose of finding the object of the 
proposed amendment, came for conside- 
ration before the Supreme Court in Civil 
Appeal Nos, 2130 and 2131 of 1970 decid- 
ed on 28-8-1975 = (Reported in AIR 1976 
SC 10), The Sole Trustee Loka Shikshana 
Trust v. Commr. of Income-tax, Mysore, 
Hon. Beg J. has observed as under:— 


“Tf the reason given by him only elu- 
cidates what is also deducible from the 
words used in the amended provision, we 
do not, see why we should refuse to: take 
it into consideration as an aid to a correct 
interpretation. It harmonises with and 
Pe the real intent of the words 
USEd. essee a 


15. Krishna Iyer, J. of the Sup- 
reme Court, speaking for the court. in 
Civil Appeal No. 2129 of 1976 Indian 
Chambers of Commerce v., C., L T. West 
Bengal decided on 17-9-1975 = (Reported 
in ATR 1978 SC 348) expressed his agree- 
ment with the view taken by Hon. Beg J. 
in the aforesaid caSe. After referring to 
the speech made by the Minister with 
regard to the object of the section with 
which he was dealing with he observed 
that the interpretation of the provision 
must naturally fall in line with the ad- 
vancement of the object. These authorities 
of the Supreme Court, therefore, make it 
clear that a speech made by a Minister 
ean be referred to, although for a limited 
purpose indicated above. I have already 
indicated earlier that Section 18-AA of 
the Act enables the Government to take 
over the management in special circum- 
stances without prior notice. The said 
interpretation is based on the language 
employed in Section 18-AA of the Act. In 
his speech the Minister: also stated thata 
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“About the second provision that has 
been brought in, it has been found that 
sometimes these inquiries are time con- 
suming. In this period some of the owners 
of these companies go into reckless in- 
vestments and creation of encumbrances 
to create further difficulties when ‘these 
companies are taken over. In order ‘+o 
plug such a loophole, the amendment is to 
the effect that in such cases, if there is a 
documentary or other evidence with the 
Government, the Government shall be 
able to take-over such a company even 
without an investigation.” This Ordinance 
had to be promulgated at a stage when 
there were large number of industries 
which were closing down one after an- 
other. We were on the threshold of war. 
Pakistan was at that time threatening 
with a war, We could not afford to see our 
set aa closing down one after an- 
other.” 


16. The next question argued ‘by 
the learned counsel for the petitioner in 
the alternative was that even if it is ‘held 
that investigation as required by Section 
15 was not neceSsary in a case covered by 
section 18-AA of the Act, he urged that 
the principle of natural justice still ap- 
plies and that as the petitioner had not 
been afforded any opportunity of showmg 
cause against taking over of the factory 
by the Central Government, the said 
order is void. He urged that the rules of 
natural justice govern and apply to ad- 
ministrative proceedings, therefore, even 
if the Government was exercising the ad- 
ministrative power while making an order 
under Section 18-AA of the Act, it should 
have given an opportunity of hearing to 
the petitioner. 


17. It is now a settled proposition 
of law that even acdministrative orders 
must ‘be preceded ‘by notice and ‘hearing 
if the proceeding will have adverse civil 
consequences upon a man. Out of the two 
rules of natural justice that a man should 
not be a Judge of his case and that no one 
should be condemned unheard, the re- 
quirement of service of notice before a 
proposed action flows from the latter. Al- 
though at one time it was said that the 
principles of natural Justice were sadly 
lacking in precision, but Lord Reid in the 
memorable decision in Ridge v. Baldwin, 
(1964) AC 40 scotched the ‘heresy observ- 
ing that merely because the principles of 
natural justice are vague that did not 
mean that they were meaningless, ‘Lord 
Reid pointed out that natural justice re- 
quires that the procedure before any tri- 
bunal which is acting judicially should 
be fair in all circumstances, but said that 
the would be sorry to see the fundamental 
general principle degenerated into .a series 
of hard ard fast rules, Since then. the’ 
Supreme Court has held in a numiber of 
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eases that a decision contrary to princi- 
ples of natural justice of audi alteram 
partem would be void. It is, therefore, not 
necessary to make a comprehensive dis- 
cussion of those authorities which have 
been cited by petitioner’s counsel on this 
point. Suffice to mention that the appli- 
eability of the principles of natural jus- 
tice to administrative proceedings is not 
beyond pale of any controversy. This fur- 
ther vanishes the difference between ad- 
ministrative and quasi-judicial proceed- 
ings, 

18. Tt is, however,’ indisputable 
that Parliament may expressly dispense 
with the need for the notice of hearing 
although it is prima facie required. In the 
interest of administrative efficiency and 
expedition applicability of principles of 
natural justice can be excluded by mak- 
ing a provision, by implication to that 
effect. In his book on Judicial Review of 
Administrative Act S, A. De Smith, IIrd 
Edition, p. 167 has stated the law that in 
administrative law a prima facie right to 
prior notice, an opportunity to be heard 
may be held to be excluded by implica- 
tion if any of the factors mentioned ‘by 
him is présent. Among the factors which 
is stated by him the one relevant for our 
purpose is where an obligation to give 
notice an: opportunity to be heard would 
obstruct the taking of prompt action, 
especially action of a preventive or reme- 
dial nature.” He says at page 168 of the 
said Book as under: 

“The urgency may warrant disregard 
of the audi alteram partem rule in other 
Situations is generally conceded......... a 


19. The Supreme Court in A. K. 
Kraipak v. Union of India, AIR 1970 SC 
150 and in the subsequent decision of 
Union of India v. J. N. Sinha, AIR 1971 
SC 40, laid down that the rules of natural 
justice are neither embodied rules nor 
can they be elevated to the position of 
fundamental rules. These rules can ope- 
rate only in areas not covered by any law 
' validly made. They do not supplant but 
supplement it. If a Statutory provision can 
þe read consistently with the principles of 
natural justice, the court should do so but 
if a statutory provision either srecifically 
or by necessary implication excludes the 
application of any rules of natural justice, 
then the court cannot ignore the man- 
date of the legislature or the statutory 
authority and read into the concerned 
provision the principles of natural justice. 


20. These pronouncements of the 
Supreme Court leave no room for doubt 
that where there is a provision to the 
contrary specifically or by necessary im- 
plication in any Statute overruling the 
application of principles of natural - jus- 
tice, the same would prevail. .. T 
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_ 2l. . I have already analysed Sec- 

tion 18-AA. The analysis of the same 
would show that there are sufficient indi- 
cations that the principles .of natural jus- 
tice are not to apply. Section 18-AA re- 
quire action with promptitude. It is, 
therefore, impossible to imply a term 
that the rules of natural justice had to be 
observed, In Gaiman v. National Associa- 
tion for Mental Health, 1971 Ch D 317 at 
P. 336 Megarry, J. holding that the prin- 
ciples of natural justice did not apply to 
that case, observed as under: — _ 

“The power under ‘Article ib) i 
one which must be exercised. thus: a 
the exercise of this power is one in which 
the question that may arise is not only 
whether it is to be exercised, but when. 
Where, as in the present case, their duty 
may impel the council to. exercise the 
power with great speed, whereas natural 
justice would require delay. I think that 
this indicates that the council is intended 
to be able to exercise its powers unfetter-~ 
ed by natural justice.” 


22. As Section 18-AA is also meant 
to meet urgent cases where an action is 
required to be taken with speed the ob- 
servations of Megarry, J. would apply 
with full force to the facts of the present 
case, I, therefore, find that the principles 
of natural justice are inapplicable to the 
instant case. 


23. ‘There is another aspect of the 
matter which deserves to be noticed in 
the present case. The same being that the 
initial order of appointment of the autho- 
rised controller was made by the Central 
Government on 15-1-1973. The life of this 
order was one year from the date of its 
publication in the official gazette. Before 
its period of one year could expire an- 
other notified order dated 27-12-1973 was 
made by the Central Government in exer- 
cise of power conferred by sub-section (2) 
of Section 18-AA, By the said order the 
words “one year” for the words “five 
years” were substituted, As a result of 
the aforesaid amendment made the period 
of appointment of authorised controller 
became five years. The petitioner did not 
challenge the order dated 15-1-1973. He 
kept quiet for over a year and filed the 
present writ petition in this court chal- 
lenging both the orders dated 15-1-1973 
and 27-12-1973 in February 1975. The 
queStion that arises for consideration is 
whether the principles of waiver could -be 
applied against the petitioner for. holding 
that as the petitioner did not challenge 
the first order dated 15-1-1973 within rea- 
sonable time, his right to challenge the 
same as well as the subsequent order 
dated 27-12-1973 should be held to have 
been extinguished on account of laches. 
It is to be noted in this connection that 
the appointment of the. authorised ‘con- 
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troller was made under Section 18-AA for 
the reason that by diversion of funds the 
petitioner firm brought about a situation, 
which: was likely to affect the production 
of sugar manufactured in the said under- 
taking and that immediate action was ne- 
cessary to prevent such a situation. After 
the aforesaid order was passed the fac- 
tory was ‘taken over by the authorised 
controller and the management of the 
same was started by him. As like condi- 
tions existed the Central Government 
passed another. order on 27-12-1973. Since 
by the very nature the conditions conti- 
nued to exist the Central Government was 
not required: to satisfy itself with regard 
to the conditions for the exercise of the 
power under Section 18-AA again. The 
position, therefore, is that -the second 
order is in fact based on the first order 
and as the first order was not challenged 
by the petitioner firm by means of a writ 
petition within reasonable time, he can- 
not now be permitted to challenge the 
same by contending that as the first order 
dated 15-1-1973 had been continued by 
the second order dated 27-12-1973 the pe- 
tition filed by him challenging both the 
orders in February 1973 could be held to 
be within time. As stated above the se- 
cond order is continuation of the first and 
the cause of action, if any, accrued to the 
petitioner when the first order was pass- 
ed. 


24. In K. P. Khetan v. Union of 
India, AIR 1957 SC 676 the Supreme 
Court was required to consider the ap- 
poihtment of authorised controller under 
Section 18-A. In the said case the autho- 
rised controller was appointed by the 
order dated 8-11-1955. His appointment 
was thereafter continued by the amending 
order dated ‘7-11-1956, The question rais- 
ed in the aforesaid case was that the order 
dated 7-11-1956 amending the order dated 
8-11-1955, having not been passed with- 
out making a fresh investigation under 
Section 15 of the Act, was invalid, Reject- 
‘ing the contention the Supreme Court 
held that fresh investigation was not re- 
quired to ‘be made because the manage- 
ment had not since 8-11-1955 vested in 
the owner and by the very nature the 
conditions continued to exist till the 
management went into the hands of the 
owner again. This decision of the Sup- 
reme Court Supports the contention that 
the second order being in continuation of 
. the first, the petitioner should have chal- 
lenged the validity of the first order with- 
in time. As the petitioner did not do SO, 
the writ petition is liable to be rejected 
on this, ground alone. 

. 25. 
counsel for the petitioner was that the 
withdrawal of contribution made by the 
partners did not amount to diversion of 


The next contention raised by 
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funds within the meaning -of Sec. 18-AA 
of the Act. The submission made is with- 
out substance, Section 18-AA lays down 
that in case funds are diverted and the 
same has affected the manufacture of the 
product in which the factory is engaged; 
the same would be a ground for appoint- 
ment of an authorised controller, It has 
not been denied by the petitioners that 
they had diverted their share investment 
to the extent of 6.48 lacs out of 10.50 lacs. 
As this huge amount had been diverted 
by them from the factory, the same was 
likely to affect its working. The word ‘di- 
verged’ used in Section 18-AA does not 
have any technical meaning. It conveys 
the idea that if a partner or an owner of 
the factory has taken out some contribu- 
tion or funds from the factory, the re- 
quirement of the aforesaid section would 
apply. I, therefore, do not find any merit 
in this submission of the learned counsel 
for the petitioner. 


26. The next contention urged by 
Sri S C. Khare, counsel for the petitioner 
was that the Receiver appointed by the 
Collector and not the petitioner firm or 
the partners being the ‘persons incharge’ 
managing the induStrial undertaking on 
the 15th January 1973, the undertaking 
could not be taken over and authorised 
controller be appointed for its manage- 
ment. For exercising power by the Cen- 
tral Government under Section 18-AA .of 
the Act, the essential requirements are 
that a situation, which is likely to affect 
the production of articles manufactured 


_or produced in the industrial undertaking 


requiring immediate action to prevent 
such a situation must have been created 
on account of the reckless investment or 
creation of incumbrances, or by diversion 
of funds by a person who was in charge 
of such an undetraking. Such a person 
must actually be running the factory on 
the date of the issuance of the notified 
order under Section 18-AA is not the re- 
quirement for justifying action under this 
provision. In the instant case it would be 
found that the ground, on which the ap- 
pointment of the authorised controller, 
was directed by the Central Government 
related to a period when the management 
of the undertaking was in the hands of 
the partners of the petitioner. The words 
‘person in charge’ do not mean that the 
person responsible for mismanagement 
must be actually managing the undertak- 
ing on the date of the impugned order. 
Sri B. D. Agarwal, counsel appearing for 
the reSpondent argued in reply to the 
above contention that the Receiver ap- 
pointed by the Collector was the agent of | 
the petitioner firm. Therefore, possession 
of the Receiver for all intents and : pur- 
moses was that of the partners of the -firm 
themselves, But'as in my view the condi- 
tion aS to the management of the indus- 
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trial undertaking which created a situa- 
tion justifying interference alone is ne- 
cessary, I need not express my opinion on 
this aspect of the case. 

27. The submission that since the 
Receiver had been appointed, therefore, 
the appointment of an authorised control- 
ler could not be legally made is also with- 
out merit. It is worthy of nete that the 
purpose of appointment of the Receiver 
by the Collector under Section 279 (1) (g)/ 
9986-A of the U. P. Zamindari Abolition 
and Land Reforms Act was to realise the 
dues and to pay off the same, whereas the 
appointment of the authorised controller 
is aimed at to achieve a different object. 
Various provisions of the Act entitle the 
Central Government to invest money m 
the factory and to prevent the situation 
which may affect the production of sugar 
manufactured in the said industrial 
undertaking, The large sum of money 
could not, however, be guaranteed unless 
the control of the factory was retained by 
the authorities for some years. The scope 
of the appointment of the Receiver was 
limited, as it was outside his functions to 
invest funds into the undertaking so aS to 
continue to function. 


28. The last point urged for the 
petitioner was that the facts of the pre- 
sent case did not warrant appointment of 
the authorised controller by the control- 
ler as the grounds on which such an order 
could be passed did not exist, Counsel in- 
vited the attention of the court to some 
of the paragraphs of the petition as well as 
that of the supplementary and other affi- 
davits for the purpose showing that the 
total liability of the petitioner firm on the 
date of the appointment of the Receiver 
was Rs. 19,60,762.16 paisa and the same 
had been realised, therefore the allegation 
that the situation of the factory was such 
that the same was likely to affect produc- 
tion of the Industrial undertaking is with- 
out any basis or foundation. Counsel for 
the petitioner also urged that the under- 
taking was in an affluent position hence 
the order passed under Section 18-AA was 
unjustified. | 


29. Before dealing with the above 
submission I wish to dispose of another 
aspect of the above point urged by Sn 
S, C. Khare. The same being that the ex- 
pression ‘is satisfied’ used in Sec. 18-AA 
of the Act is not the result of subjective 
satisfaction. It has to be based on rele- 
vant facts and is objective to that extent. 
He urged that Section 18-AA postulates 
certain requirements which, if they are 
not there, the Government will not. be 
able to take any action under the section. 
He referred to the decision in: Barium 
Chemicals Ltd. v. Company Law Board, 
AIR 1967 SC 295. At p 324 of the report 
a reference was made to the expression 
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‘reason to believe’ or ‘in the opinion of’. 
Relying upon this case he submitted that 
these expressions do not always lead to 
the construction that the process of enter- 
taining ‘reason to believe’ or ‘the process’ 
do not even permit limited scrutiny of the 
court that a conclusion of the Govern- 
ment concerned was not based on rele- 
vant facts. This was a caSe in which the 
Supreme Court was considering the provi- 
sion under Section 237 (b) of the Compa- 
nies Act. The court said that an order 
passed in exercise of power under a sta- 
tute could not be challenged on the 
ground of proprietary or sufficiency of 
evidence, it is liable to be quashed on the 
ground of mala fide, dishonestly or cor- 
rupt purposes. 


30. Sri D. D. Agarwal, appearing 
for the U, P. State Sugar Corporation, 
urged that the power of a court to inter- 
fere in matters like the present is a mit- 
ed one. The court can certainly interfere, 
if it comes to the conclusion that there 
was no material before the concerned 
Government to come to the conclusion on 
which the order is based. But it cannot sit 
as an appellate authority over the deci- 
Sion of the Government and substitute its 
opinion. The submission made by him is 
fully supported by the decision of the 
Supreme Court in M. A. Rasheed v, State 
of Kerala, AIR 1974 SC 2249, Ray, C. J. 
speaking for the court observed: 


. ‘Where powers are conferred on pub- 
lic authorities to. exercise the same when 
‘they are satisfied’ or when ‘it appears to 
them’, or when ‘in their opinion’ a certain 
state of affairs exists; or when powers 
enable public authorities to take ‘such ac- 
tion as they think fit in relation te a sub- 
ject-matter, the Courts will not readily 
defer to the conclusiveness of an execu- 
tive authority’s opinion aS to the existence 
of a matter of law or fact upon which the 
validity of the exercise of the power is 
predicated.” 


31. In the instant case the enquiry 
which should be made is whether the 
opinion of the Central Government was 
based on the relevant material or on any 
material extraneous to the scope and pur- 
pose of the relevant provisions of the sta- 
tute, In the counter-affidavit denying the 
allegation of the petitioner firm that the 
Central Government passed the order 
without any basis and any material or 
evidence on the record, it stated that from 
the written report submitted iby the State 
Government it was fully satisfied about 
the condition precedent to such exercise 
of power. From the said report the Cen- 
tral Government came to the conclusion 
that in order to avert loss of production 
of sugar, an essential commodity, already 
in short supply, causing hardship to cane- 
growers, the labour and the public, taking 
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over of the undertaking under $S. 18-AA 
was absolutely necessary., Dealing further 
it has stated that the partners of the 
management had shown utter indifference 
in its management and had not taken any 
interest in improving the financial posi- 
tion or its working efficiency. On the 
other hand, five out of nine partners di- 
verted funds of the Mills. Their share in- 
vestment declined from Rs. 10.50 lakhs 
on 21st October, 1966 to Rs. 6.48 lakhs on 
15th March, 1971, with the result a situa- 
tion was brought about which was likely 
to affect the production of sugar. 


32. After perusal of these affida- 
vits it appears to me that the assertion of 
the petitioner firm that the Central Gov- 
ernment had no material to satisfy itself 
about the ground on which the impugned 
order was based, is devoid of substance. 
The State Government had submitted a 
report about the working condition of the 
factory. This report was considered by 
the Central Government. The report of 
the State Government was a relevant 
material ‘being covered by the expression 
‘documentary or other evidence’ used in 
sub-section (1) of Section 18-AA. This re- 
port was thus the relevant and not extra- 
neous material on which the satisfaction 
of the Central Government could be 
based. Hence the order authorising the 
U. P. State Sugar Corporation to take 
over management of the industrial under- 
taking passed by the Central Government, 
being in accordance with law, is valid. 

33. The submission made by the 
petitioner that if the diversion of funds 
took place in 1971, action should have 
also been taken immediately thereafter. 
And as this was not done in 1971 the au- 
thorised controller could not be appointed 
in January 1973 is also without substance. 
Section 18-AA does not provide any time 
limit. If and when it is felt that the pro- 
duction is likely to be affected, an autho- 
rised controller can be appointed to pre- 
vent such a situation. It is true that funds 
were diverted ‘by the partners earlier to 
the year 1973 but as its impact came to be 
realised in subsequent years and more se- 
riously in the year 1972-73 the power 
under Section 18-AA was utilised in early 
1973, It is worthy of note that no mala 
fide has been alleged against the Central 
Government, an attempt has only been 
made to challenge it on the ground of 
proprietary or sufficiency, but this is be- 
yond the purview of the jurisdiction of 
the High Court. This point therefore also 
falls to the ground. 


34. In the result, the writ petition 
fails and is dismissed with costs. 
Petition dismissed. 
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Dharmendra Nath and others, Appel- 
lants v. Jagdish Prakash, Respondent. 

Second Appeal No. 746 of 1971, 
6-10-1975.* 

(A) T. P. Act (1882), S. 111—Estoppel 
~~ Written admission by tenant of land- 
Jord’s title —- Tenant is estopped from 
subsequently challenging it in suit by 
landlord for ejectment. (Para 8) 

(B) T. P. Act (1882), S. 108 (1)— Pay- 
ment of rent — Mode of — Payment by 
cheque is valid unless such payment is 
specifically forbidden by landlord. 


In the instant case some premises 
were sold to the plaintiffs who Sent a 
notice of demand of rent to the defendant- 
tenants. The defendants sent a cheque 
to the plaintiffs by registered post ‘but 
it was returned by the post. The plaintiffs 
then sent another notice under S. 106 of 
the T. P. Act, The defendant thereon sent 
another cheque for the rent due by regis- 
tered post. This was received by the 
plain‘iffs and returned on the ground that 
the tender was beyond the notice period. 
The question was whether the first pay- 
ment by cheque was valid tender. 


Held that payment by cheque was not 
specifically forbidden by the plaintiffs. 
Even while returning the cheque the 
plaintiffs did not take any exception to 
the payment by cheque but returned it on 
the ground that the tender was beyond 
time. The plaint also did not take any ex- 
ception to payment being made by che- 
que. The defendant’s practice had been to 
pay by cheque to the previous landlords 
and hence his payment was bona fide He 
cannot be penalised if the plaintiffs did 
not accept or receive the first cheque. The 
suit for ejectment, therefore, was not 
maintainable, Case law Ref. 

(Paras 12 and 13) 
Cases Referred: Chronological Paras 


AIR 1974 All 366 = 1974 All Ly 470 (FB) 


10, 12 
AIR 1973 All 128 = 1973 All LJ 236 10 
1971 Ren CJ 117 = 1970 Jab LJ 1016 11 


AIR 1970 All 309 = 1969 All LJ 881 (FB) 
10 


1968 All WR (HC) 167 (FB) 10 
1961 All LJ 185 = 1961 All WR (HC) 274 
12 


AIR 1954 SC 429 = 1954 SCJ 522 il 
ATR 1954 All 480 = 1954 All LJ 160 12 

S. S. Bhatnagar and S. N. Kekkar, for 
Appellants; A. Banerji, Shantosh Kumar 
and Ajai Kumar Banerji, for Respondent 
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*(Against judgment and decree .of 2nd 
Addl Civil J., Meerut, in Original Suit 
No. 143 of 1966, D/- 30-4-1989.) 
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JUDGMENT :— This is a plaintiffs’ 
appeal arising out of a suit for ejectment 
and arrears of rent. The plaintiffs claim- 
ed a sum of Rs, 2924.00 on account of rent 
and damages in respect of the accommo- 
dation in dispute and they further prayed 
for the ejectment of the defendant on the 
ground that he hed defaulted in the pay- 
ment of the rent and did not pay the 
arrears even after the notice of demand 
dated 1-1-66. This notice was followed by 
a notice under Section 106 of the T. P. 
Act dated 26-2-1966. Both the notices 
were given by ell the four plaintiffs ap- 
pellants, The trial court decreed the suit 
in its entirety. The lower appellate Court 
has dismissed the claim for ejectment but 
decreed the recovery of arrears. 


2. The facts leading up to the 
present appeal are as follows: 


One Triloki Nath was the 
owner of the accommodation in dispute. 
He sold it in favour of one Mahabir Pra- 
sad. Mahabir Prasad by a deed of sale 
dated 16-6-1961 transferred the property 
to Smt. Prabha, Km, Veena, Km. Reshmi 
and Km, Nirja. Km. Veena, Km, Reshmi 
and Km, Nirja are the daughters of Smt. 
Prabha and were minors on the date of 
the sale. By a sale deed dated 1-11-1965 
Smt, Prabha and her three daughters sold 
the property to the plaintiffs. The deed 
was executed by Smt, Prabha and one Dr. 
Bhagwat Dutt, the father of Smt. Prabha, 
and the maternal grandfather of the 
three minor daughters of Smt, Prabha as 
their de facto guardian. On 16-12-68 the 
three minors having attained majority 
ratified the sale deed dated 1-11-1965 and 
executed a deed of ratification in favour 
of the plaintiffs. On the basis of these 
two deeds the plaintiffs claimed to be the 
owners of the property in dispute. The 
plaintiffs however shortly after the sale 
deed dated 1-11-1965 issued. the notice of 
demand against the defendant for the 
payment of rent. The defendant had been 
occupying the premises it appears, since 
1961, and had been paying rent to the 
successive owners by cheque. The notice 
of demand was served on the defendant 
on 3-1-1966. By a registered letter dated 
99-1-1966 the defendant sent a reply to 
the plaintiffs enclosing a cheque for the 
rent demanded in full satisfaction of the 
dues. In this letter the defendant clearly 
admitted the plaintiffs as his landlords and 


= stated that the cheque was being sent in| 


. compliance to the demand for arrears of 
rent and in full satisfaction thereof. This 
letter however was not delivered to the 
plaintiffs, It was alleged by the plaintiffs 


that this was due to the negligence of the, 


postman’ who endorsed on the envelop 
that the. letter could not be delivered be- 
. ing addressed in the names of four per- 


sons. The rent having thus not been res. 
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ceived by the plaintiffs within::the pres- 
cribed: time they issued the notice dated 
16-2-1966 under Section 106 of the T. P. 
Act terminating the defendants tenancy 
and requiring him to hand over possession 
of the premises, This notice was served 
on 3-3-1966. The defendant having failed 
to vacate the premises the suit giving rise 
to this appeal was filed, for ejectment and 
arrears of rent and damages, 


3. The defence delivered was that 
the defendant had sent the rent through 
cheque within the time prescribed by the 
notice dated 1-1-1966. The cheque was en~ 
closed with a letter under registered 
cover addressed in the name of the four 
plaintiffs In the letter it was stated that 
since all the four plaintiffs were the land- 
lords and the rent was demanded by all 
of them a cheque drawn in favour of all, 
was being sent. It was thus pleaded that 
the defendant had not defaulted in the 
payment of rent and had sent the same 
within the prescribed period. The suit on 
the basis of default therefore could not be 
maintained. It was further pleaded that 
the notice to quit was defective, in that 
the original sale deed dated 1-11-1965 
executed by Smt. Prabha and Sri Bhag- 
wat Dutt on behalf of the three minor 
daughters of Smt. Prabha could not pass 
a valid title to the entire property, the 
transfer by a de facto guardian of a minor 
being invalid in law. The sale deed to the 
extent of the interest of the minors was 
thus void. The deed of ratification could 
also not validate the transaction the Same 
being ab initio void. The plaintiffs conse- 
quently were owners of the property to 
the extent of one-fourth share only and 
they thus could not -terminate the defen- 
dant’s tenancy from the entire premises. 
The notice to quit the entire premises was 
thus invalid, since the case has been 
argued with reference only to these two 
points it is unnecessary to refer to the 
other pleas raised. 


4, The trial Court held that the 
remittance of the rent by cheque was no 
payment in the eyes of law. The defen- 
dant consequently was in default of pay- 
ment of rent and Hable to ejectment on 
that ground, It further held that the 
notice to quit was valid. The suit was ac- 
cordingly decreed for ejectment as also 
for the arrears claimed. 


5. On appeal the lower appellate 
court allowed the appeal in part, dismiss- 
ing the claim for ejectment while affirm- 
ing the decree for the recovery of arrears 
on the findings that the remittance of rent ` 
by cheaue was no payment in the eyes of 
law and since it never reached the plain- 
tiffs the defendant was a defaulter. The 


_ defendant consequently was held in de= 


fault of the payment of rent, 
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6. ‘The claim for ejectment was 
however dismissed on the ground that the 
sale deed dated 1-11-1966 being void in so 
far as it concerned the three minor girls, 
the deed of ratification dated 16-12-1968 
could not have the effect of validating the 
same. The plaintiffs consequently were 
owners of only one-fourth of the property 
and could not terminate the defendant’s 
tenancy from the entire premises, The 
notice to quit was thus held invalid, and 
the relief of ejectment refused on that 
ground, The claim for arrears was de- 
creed on the finding that the landlords 
never received the rent and were entitled 
to recover the same from the defendant, 


7. The plaintiffs have filed this 
appeal against the decree refusing eject- 
ment while the defendant filed a 
cross-objection against the decree direct- 
ing recovery of arrears, 


8. As regards the plaintiffs title 
to the property it seems to me that the 
defendant had by his letter dated 29-1- 
1966 clearly admitted the plaintiffs as his 
landlords in respect of the entire premi- 
ses, Even if there was some defect in the 
original deed of sale dated 1-11-1966 the 
defendant has attorned to the plaintiffs in 
unequivocal terms by his letter dated 
29-1-1966, He sent the entire arrears 
claimed and said that it was in satisfac- 
tion of the dues. In view of the recitals in 
the letter dated 29-1-1966 I am clearly of 
the opinion that the defendant is now 
estopped from challenging thé title of the 
plaintiffs in respect of the premises, It 1s 
unnecessary in the circumstances to de- 
cide the question of the validity of the 
sale deed dated 1-11-1965 and the effect 
of the ratification made on 16-12-1968. 


 § The only question surviving for 
decision is whether the remittance of the 
rent by cheque with the covering letter 
dated 29-1-1966 constituted a valid ten- 
der in the eyes of law. Triloki Nath, 
father of the plaintiffs appellants was the 
original owner of the permises in dis- 
pute, It has come in the statement of the 
plaintiff Dharmendra Nath that he used 
to accept rent by cheques. The court be- 
low has disbelieved him as regards his 
statement that after the purchase of the 
property the plaintiffs stopped the defen- 
dant from paying rent by cheques. Pay~ 
ment by cheque was thus an acceptable 
mode of payment of rent and the plain- 
tiffs had not forbidden the defendant 
from continuing that mode. It may be 
obServed here that on the transfer of the 
property by Triloki Nath to Mahabir Pra- 
sad, Triloki Nath was appointed a Theka- 
dar for collection of rent. He continued 
to receive the rent by-cheque, After the 
sale of the premises by Mahabir Prasad 
to Smt. Prabha and her three daughters 
it is again accepted that Triloki Nath 
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continued as a Thekedar and realised the 
rent on their behalf. It is further - estab- 
lished that Triloki Nath received rent 
through cheques even during this period.- 
Exh, A-2 is a list of counter-foils filed by 
the defendant to prove payment of rent 
by cheques to the landlords. It shows a 
payment of Rs. 2,130,00 by cheque dated 
24-8-1964 to Triloki Nath. This refers to 
the period when Mahabir was owner of 
the property. Another counter-foil of a 
cheque in favour of Triloki Nath is for a 
sum of Rs, 1,732.50 and this refers to the 
period when Smt. Prabha and her three 
daughters were the owners. The defen- 
dant has further produced his Cash Book 
which is Exh, A-10 to show that cheque 
was an accepted mode of payment of rent. 
It is true that after the property had been 
purchased by the present plaintiffs no 
tender of rent waS made by cheque prior 
to 29-1-1966. The property was purchas- 
ed by the plaintiffs on 1-11-1965. The de= 
mand for rent was made shortly there- 
after by the notice dated 1-1-1966. Com- 
pliance to the demand was made by send- 
ing a cheque for Rs, 1,102.50 in the name 
of the four plaintiffs under a registered 
cover. The registered letter was however 
returned with an endorsement that it 
could not be delivered being in the name 
of four persons. Learned counsel for the 
respondent has produced Post and Tele- 
graph Manual Vol, V, First Edition which 
contains Rule 117 to the following effect: 


"Letters addressed to more than one 
person should be forwarded to destina- 
tion. They may be delivered to any one 
of the persons whose names they bear, 
but should ordinarily be offered to them 
in the order in which the names appear 
on the cover. In the case of a registered 
letter, the receipt should be drawn out in 
the names of the addressees.” 


Learned counsel has informed me that 
this rule has not undergone any change so 
far. No contrary rule has been cited on 
behalf of the appellants. A registered let- 
ter addressed in the name of more than 
one person, should according to this rule 
be delivered to the addressee, The letter 
in the circumstances was wrongly return~ 
ed. Whether it was at the instance of the 
plaintiffs appellants or on behalf of the 
post office the defendant was not to suffer 
on that account. The cheque in the cir- 
cumstances was a normal postal remit- 
tance, which ought fo have reached the 
addressee in due course. The question is 
whether it was a valid tender. 


10. Section 3 of the U. P. Tempo 
rary Control of Rent and Eviction Act 
(hereinafter referred to as the Act) does 
not prescribe any particular mode of pay~ 
ment of rent. See Jagannath “Prasad v. 
Smt. Chandrawati, 1969 All ‘LJ 881 = 
(AIR 1970 All 309) (FB). Any mode. of 
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payment permissible under law would 
thus be a valid mode for the purposes of 
Section 3 of the Act, That provision is 
intended to give a protection to the ten- 
ant to save his tenancy by tendering the 
arrears of rent within a month of the 
notice of demand. The provision has to be 
construed in a manner to advance the in- 
tention of the legislature and not to pena- 
lise the tenant. See.Bhikha Lal v. Munna 
Lal, 1973 All LJ 236=(AIR 1973 Al 128). 
A tenant is thus saved from ejectment if 
he remits rent in a manner perznissible 
under law within a reasonable p2riod of 
the notice of demand. He would not be 
liable to ejectment if it does not reach in 
time or has been returned to him. Sec. 3 
is attracted only when a tenant is in de- 
fault and not when the rent is in arrears. 
There is a clear distinction between a ten- 
ant being in arrears (of rent and be- 
ing in arrears.) See Mst. Indrasani 
v. Din Ali (1968 All WR (HC) 167) (FB). 
Thus if the defendant had bona fide re- 
mitted the rent by cheque and had believ- 
ed that in the normal course it would 
reach the landlord he had discharged his 
part so far as S. 3 was concerned. Bhikha 
Lal v. Munna Lal, 1974 Al Ly 470 = 
(AIR 1974 Al) 366) (FB) it was heid that 
where a tenant sends rent through money 
order within the time prescribed by the 
noticé of demang, he would not b2 liable 
to.ejectment even though the money 
order reaches the payee beyond the pres- 
cribed period. It was further held that 
the post office is an agent of the paree and 
in certain circumstances of both th2 payee 
and the remitter. In Mrs. Indrasani v. Din 
Ali (supra) it was held that a remittance 
once refused by the landlord did mot ob- 
lige the tenant to send it afresh,.end he 
could not be treated as in 
eviction for the period for which he re- 
mittance had been made. The Full Bench 


in this connection observed that there was: 


a distinction between a tenant being in 
arrears of rent and the rent being in 
arrears. The observation was as fo_lows: 

“There is a clear distinction between 
a ‘case in which a tenant is in arrears of 
rent and a case in which the remi is in 
arrears.” 


The defendant in this case sent the che- 


que for a sum of Rs. 1,102.50 in fuli satis- 
faction of the demand under a bona fide 
belief that remittance by cheque being 
one of the accepted modes of payment, 
the same would be acceptable 0. the 
plaintiffs in discharge of the liability, 
Particularly when the landlords were no 
other than the sons of Triloki Nath who 
had been accepting rent through cheques. 
The demand was made by a registered 
letter. The cheque consequently was also 
sent by registered post. 

11. In Parasram v. Damadi Lal 
(1971 Ren CJ 117) (Madh. Pra.) @ was 


arreers for 


A. I, R. 


held that in a develeped society payment 
by cheque has become a more convenient 
mode of discharging one’s obligation, In 
that case the arrears of rent were sent by 
cheque and the same was held a valid 
tender, R, J. Bhave, J. observed “It is no 
doubt true that issuance of a cheque does 
not operate as discharge of the obligation 
unless it is encashed, and it is treated as 
a conditional payment. Yet, in my view, 
this is a sufficient tender of arrears if the 
cheque is not dishonoured, In the present 
day society I am of the view, implied 
agreement should be inferred that if the 
payment is made by a cheque that pay- 
ment of cheque would be accepted”, In 
Commr, of Income-tax Bombay South, 
Bombay v. M/s. Ogale Glass Works Ltd., 
Ogale Wadi (AIR 1954 SC 429 at p. 432) 
it was observed: 


“That a sum of money may be receiv- 
ed in more ways one cannot be 
doubted. It may be received by the trans- 
fer of coins or currency notes or a negoti- 
able instrument which represents and 
produces cash and is treated as such by 
businessmen.” 


Payment by cheque was thus held a valid 
mode of discharging one’s liability, Send- 
ing the same through post was considered 
a normal mode of remittance: 


` 42, In Bhikha Lal v. Munna Lal 
(supra) this Court held that there was no 
material difference or distinction between 
a payment by cheque and one made by 
money order. That was a case where pay- 
ment was made by money order and the 
Full Bench on the strength of the autho- 
rities relating to payment by cheque came 
to the conclusion that a money order and. 
a cheque stood at par so far as the dis- 
charge of a tenant’s liability as regards 
the payment of rent was concerned. 
Learned counsel for the appellant urged 
that payment by cheque was a valid dis- 
charge only if there existed an agreement 
between the pariies or there was a usage 
or custom to that effect. In the instant- 
case it has already been seen that pay- 
ment by cheque was a usual mode of 
payment between the defendant and the 
earlier landlords of the premises. ‘This 
mode was an accepted mode, So far as 
those landlords were concerned. In Bhag- 
wan Devi Goel v. Shushila Rani (1961 All 
LJ 185) it was held that payment by che- 
que to constitute a valid tender, depend- 
ed upon the custom of the locality and 
the previous practice between the parties. 
So far as the present plaintiffs are con- 
cerned the question of practice did- not 
ariSe as the demand was made immediate- 
ly after they became owners of the pre- 
mises. This practice, however, had been 
clearly established as between the defen- 
dant and the earlier landlords. In Commr. 
of Income-tax, Bombay v. M/s. Ogale 
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Glass Works Ltd. (supra) it was observed 
that the course of business, usage in gene- 
ral and the surrounding circumstances of 
a particular case determine the intention 
of the parties as regards discharge of 
liabilities by payment by cheque. To the 
Same effect are the observations in the 
Full Bench ease of Bhikha Lal v. 
Munna Lal (1974 All LJ 470) = (AIR 
1974 All 366). It has already been 
seen that the plaintiffs had been disbeliev- 
ed when they stated that they had forbid- 
den the defendant from sending -cheques 
towards payment of rent, The plaintiffs 
had not restrained the defendant from do- 
ing so, The prevalent practice was to send 
it that way and the defendant could bona 
fide adhere to it until specifically forbid- 
den to do so. The payment was thus bona 
fide made. It has to be noticed that on the 
return of the registered letter dated 29-1- 
1966 the defendant again sent another 
cheque for the same amount of Rupees 
1,102.50 np. to the plaintiff appellants on 
12-2-1966. The registered letier accom- 
panying this remittance stated that since 
the earlier letter had been returned a 
cheque was being sent again so that no 
liabilities may remain outstanding, The 
cheque along with the letter was received 
by the landlords but they returned the 
Same on the ground that the tender was 
made beyond time. It is significant to note 
that in their letter dated 26-2-1966 re- 
turning the cheque the plaintiffs did not 
take any exception the tender being made 
by cheque or the cheque being drawn in 
favour of four persons. The only ground 
taken was that they had received it late. 
It can therefore be assumed that there 
was no objection to the tender being made 
by cheque. This fact further receives sup- 
port from the allegations in the plaint, 
where the defendant was ca:egorised ‘a 
defaulter only on the ground of the che- 
que being sent beyond time. The plaint 
again does not take any exception to the 
payment of rent by cheque. The defen~ 
dant in the circumstances was fully justi- 
fied in remitting the rent by cheque and 
until that mode was specifically forbidden 
the cheque was a valid tender towards 
‘Ipayment of rent. Learned counsel for the 
appellant invited my attention to Mohan- 
lal v. Kanwar Sen (AIR 1954 All 480). In 
that case it was held that payment of rent 
by Bank draft was not a valid discharge 
of the liability unless there was an ex- 
press or implied agreement to that effect 
between the parties. The facts of that case 
are clearly distinguishable. Payment by 
bank draft was not a prevalent practice in 
that case, nor was there any agreement 
alleged to that effect. The plaintiff had on 
an earlier occaSion clearly forbidden the 
defendant from sending a Bank Draft to- 
wards payment of rent and hed directed 


him to send the same by money order, 


Ganesh Das v. 
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After this specific direction it was not 
open to the defendant to send the rent by 
Bank Draft. In these circumstances the 
Bench took the view that remittance of 
rent by a Bank Draft was neither a valid 
tender nor a valid payment. 

IB. In the instant case, the plain- 
tiffs had never forbidden the defendant 
from making payment by cheque Mohan 
Lal’s case thus does not help the plain- 
tiffs, the remittance by cheque, in the cir- 
cumstances, was a valid tender. The post 
office was an agent of the payee, The rent 
was Sent on 29-1-1966 in the first instance, 
well within time. If the landlords did not 
accept or receive the same, the defendant 
was not to be penalised for it. He remit- 
ted the amount again by another cheque 
on 11-2-1966. His bona fides are clearly 
established. He could not be treated as a 
defaulter and ejected on that ground, The 
decree of the lower appellate court refus- 
mg ejectment has to be affirmed though 
on a different ground. 

14. The cross-objection challenges 
the recovery of rent of the entire premi- 
ses by the plaintiffs. According to the de- 
fendant they were entitled to a part of 
the rent only as the sale deed in their 
favour in respect of the interest of the 
minors, was invalid. 

15. It has already been found that 
the defendant had accepted the plaintiffs 
as landlords of the entire premises vide 
his letter dated 29-1-1966, The plaintiffs 
were accordingly entitled to recover the 
rent of the entire premises, The cross- 
objection thus has no force and is liable 
to be dismissed. 

16. In the result the appeal and 
the cross-objection fail and are dismissed. 
But in the circumstances of the case T 
make no order as to costs. 

‘Appeal and Cross-objection 
dismissed, 
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Finding of fact based on evidence — Ne 
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SEY and Eviction Act (3 of 1947), Section 


_ , The High Court exercising supervisory 
jurisdiction under Article 226 of the Consti- 
tution cannot disturb finding of fects of sub- 


“(Against judgment of Single Judge of this 
Court in W. P. 1481 of 1968, De 37-3-1669) 
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_. ‘imposes only statutory 
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of evidence and- not suffering from any mani- 
fest error of law. Where a-landlord sought 
eviction of his tenant on clearly false allega- 
tion that the tenant defaulted to pay rent 
amounting to Rs. 66,000/- at the rate of 
Ris. 1,650/- per month while in fact the rent 
was only Rs. 362-50/- and the tenant was 
forced to furnish security to save himself 
from summary order of eviction, the Rent 
Control Authority in disposing of an applica- 
tion by the tenant under Section 7-B of the 
U., P.. (Temporary) Control of Rent and Evic- 
tion Act properly considered the evidence on 
record: and held that the landlord's eviction 
petition -was frivolous and the act of filings 
was an abuse of the process of Court an 
awarded .special costs, held, the finding was 
not liable to be -disturbed in a writ proceed- 
ing. The allegations by the landlord were 
unfounded and unjustified and therefore his 
action based on such allegations being cer- 
tainly not maintainable, it amounted to an 
abuse of the process of the court, 

(Paras 4 and 5) 


(B) U. P. Varad Control of Rent 
3 


and Eviction Act of 1947), Sec- 
tion 7-B (l1) .—. Special costs can be 
awarded only before the preceeding is 
converted into a suit and not thereafter — 


On conversion as suit such _ costs can be 
awarded under Sec. 35-A, Civil P. C. — (Civil 
P. C. (1908), Section 35-A). (Pera 5-A) 


Rent and Eviction Act o£ 1947), 
Section 7-B (11) — Application for 
award of special costs filed before the 


main proceeding was quashed — Application 
entitled to be. disposed of on merits. 


(Para 6) 
U. P. (Temporary) Control of 
eae a Eviction Act (3 of 1947), 


Section 7-B (11) — ‘Special costs. — 

Meaning — (Words and Phrases — Costs”) 

— (Civil P. Č. (1908), Sections 35 and 35-A). 

“Costs” means statutory allowances a 

succeeding party is entitled to get from the 
€. 


losing party to reimburse hims for expen- 
ses incurred in defending or prosecuting the 
proceedings. - (Para 7) 


“Special Costs” under Section 7-B (11) 
of the U..P. Act and “Compensatory costs 
under Section 35-A Civil P. C. mean the same 
thing, both intended to discourage persons 
making false and frivolous pleas in prosecu- 
tion or defence proceedings. The terms refer 
to extra costs allowed to meet the expenses 
of a litigant incurred by him in an action 
which is not otherwise taxable. The provi- 
sions are merely for compensating the suc- 
cessful party. They are neither punitive in 
nature nor intended to deter frivolous litiga- 
tion. Though such costs include damages, 
they cannot partake of the nature of damages 
for tort or breach of contract under the Con- 
tract Act. Section 7-B m) of the U. P, Act 


claiming costs under that provision 


L 
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prove the corperation “he js “entitled ‘to: oa 
account of the frivolity cf the action by ‘the 
other side. Order in W. P. 1451 of 2968, D/- 
27-3-1969 (Ali), Affirmed. -` 

(Paras 8 to 10, 11, 14-and 19) 


(E) Interpretation of Statutes — Frovi- 
sions of different statutes similarly worded — 
Meaning given to provision ‘under earlier 
statute adoptible to interpret later 
statute — (Civil P. C, (1908), Sec. 35-A) — 
(U. P. (Temporary) Control of Rent and. Evic- 
tion Act (8 of 1947), Section 7-B (11). — 

Following the settled rule of interpreta- 
tion of statutes, the meaning given to. “com- 
pension costs” under Section 35-A of Civil 

. C. held applied to “Special costs” under 
Section 7-B (11) of the U. P, (Temporary) 
Control of Rent and Eviction Act, wordings 
of both the provisions being similar. (1885) 
15 QBD 408, Followed. s 

(Paras 11 and 19) 


(Œ) U. P. (Temporary) Controj of 
Rent and Eviction Act (8 of 1947), 
Section 7-B (11) — “Special Costs” under 
the provision being compensatory, de- 
cision should be based on objective conside- 
rations. 
_ Where the landlord’s eviction proceed- 
ing on a false allegation that the arrears of 
rent amounted Rs, 66,000/- was found to be 
frivolous and special costs of Rs, 33,000/- as 
against Rs. 66,000/- claimed by the tenant 
in his reer under Section 7-B (11) was 
awarded but without assigning any reasons for 
such award, held, that the order suffered 
from lack of appreciation of the nature of 
damages awardable and that the costs were 
fixed ignoring the relevant considerations: re- 
quired to be taken into account for the pur- 
pose. The order of the single judge of the 
High Court reducing the costs to Rs, 4,000/- 
(at Rs. 1,000/- for each of heads viz.; costs 
of litigation, costs for causing mental worry 
and shock, expenses for procuring cash. and 
securities and exemplary damages) was held 
proper with the modification that Rs. 1,000/- 
awarded as exemplary costs could not be 
awarded as such, but in the circumstances 
of the case, could be allowed as exemplary 
costs for mental worry and shock suffered 
by the tenant. Order in W, P. No. 1481 of 
1968, D/- 27-38-1969 (All) Affirmed. 

(Paras 16, 18 and 21) 

(G) Constitution of India, Article 226 — 
Writ proceeding — Order of the Rent Con- 
tro] Authority challenged — High Court can 
exercise all the powers of such Authority 
under the concerned Act. AIR 1975 SC 67 
and 1973 Tax LR 1427 (Punj), Followed. 
Order in W. P. No. 1431 of 1963, D/- 27-3- 
1969 (All), Affirmed — (U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), 
Section 7-B). . (Para 26) 
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Vinod Swafup and J. Swarup, for Peti- 


tioner; R. N. Bhalla and S. N. Kakkar Stand- 
ing Counsel, for Respondents. 


. K. G AGARWAL, J:— By this judg- 
ment Special Appeal No. 499 of 1969 an 
No. 343 of 


ent of the leame 

- 27-3-1969. The learned 
etition 0 

Messrs Ganesh Das Ram Gopal (briefly stat- 
ed as the appellant) in part. 


k 2. The pera the ri ee gee 
for appreciation e points involved, are 
as follows: The appellant admittedly is the 
owner of a building situate in Lucknow 
known as “Halwasia Court” Hazratganj, 
Lucknow. On 8-5-1962 the appellant filed 
an application under Section 7-B of the U. P. 
(Temporary) Control of Rent and Eviction 
Act, tharetnafees referred to as the “Act 
against Shamsher Bahadur the appellant of 
Special Appeal No. 348 of 1969 (briefly 
stated as the respondent). The appellant 
alleged in the application under Section 7-B 
of the Act that the respondent was the tenant 
on a monthly rent of Rs. 1650/- under the 
allotment order dated 17th January, 1959 but 
as he had not paid the rent since 15th De- 
cember 1958 to 15th April 1962, he was 
liable to pay the same in the present pro- 
ia reset score m total oe 
claimed by the appellant in this application 
was Rs, 66,000/- calculated @ Rs. 1650/- 
per month for the period mentioned above. 
The appellant also prayed that in case the 
respondent did not pay or did not deposit the 
amount claimed by him within the statutory 
period, an order for his ejectment may be 
passed and the same may be sent to the 
District Magistrate, Lucknow for execution. 
The respondent deposited a sum of Rupees 
95,000/- in cash and furnished security for 
the balance, The details of the security fur- 
nished by him were as under: 
(i) Security Bond of Rs. 25,000/- by one 
Akhilesh Tewari; 
(ii) Security Bond of Rs. 11,000/- by one 
Muzaffar Siddiquee; 
(iii) Rs. 10,000/- security in the shape of 
Z. A, L. R. Grant Bonds, 
The respondent thereafter filed an obejction 
contesting the application made by the appel- 
lant on the grounds inter alia, that a portion 
of the Halwasia Court was allotted to him 
by the Rent Control and Eviction Officer. He 
alleged that he thereafter filed an applica- 
tion under- Sec, 3-A of the Act for determina- 
tion of the reasonable rent of the accommoda- 
tion. On 259-1959 the Rent Control and 
‘Eviction Officer determined the 
Rs.. 862.50 n. p. The respondent contended 
that there was no ‘agreement between the 
appellant and the respondent for payment of 
rent @ Rs. 1650/- and the application unddér 
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same at 
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Section 7-B of the Act had been filed by the 
appellant only to harass the-respondent ‘under 
the impression that the respondent: would not 


‘be able to deposit the amount or furnish 


security in respect of the same within time 
and that the same would entitle the appel- 
lant to dispossess the respondent from the 


. premises in his occupation as a tenant,’ On 


Sist July 1962, after the objection had been 
filed by. the respondent, the learned Munsifi 
called upon the appellant to pay the requi- 
site court-fees so that thé proceedings may 
converted into a suit for recovery of rent. 
The appellant obtained one month’s time 
from the court for complying with its order 
to deposit the court-fees on the .ground ‘that 
the appellant did not have money in. hand 
at that time. to -deposit the -court-tees. The 
court thereafter took up the matter on the 
8th August 1962 when the prayer for fur- 
ther time for pm of court-tees was re- 
fused by the learned Munsif. On 9-8-1962 
the court quashed the proceedings under Sec- 
tion 7-B of the Act. In the meantime the 
respondent had filed an app icadon claiming 
p costs to the tune of Rs, 66,000/- on 
e assertion that the application under Sec- 
tion 7-B of the Act filed by the appellant was 
frivolous and vexatious and, therefore, the 
appen was liable to pay special costs upto 
he amount claimed by him in the applica- 
tion under Section 7-B of the Act. As the 
appellant wanted time to contest the above 
application for award of special costs made 
the respondent, the learned Munsif re- 
gistered the said application as Miscellaneou 
Case No. 88 of 1962 for consideration of 
the ss of awarding special costs, The 
appellant filed an objection against the claim 
of special costs made by the respondent. In 
the application under Section 7-B the res- 
pate had alleged that the landlord had 
iled the application under Section 7-B with 
ulterior motive and mala fide designs to dis- 
grace and humiliate the respondent by 
suppressing the real and correct facts from 
the court. The respondent had alleged that 
the rent of the disputed accommodation had 
already been determined by the Rent Con- 
trol and Eviction Officer and fixed at Rupees 
862.50 per month. The appellant knew about 
this proceeding but deliberately and falsely, 
on incorrect facts, he alleged that the respon- 
dent was liable to pay monthly rent @ 
Rs. 1650/-. 


3. By the order dated 5th March 
1968, the learned Munsif allowed the appli- 
cation made by the respondent and ordered 
the appellant to pay a sum of Rs, 88,000/- 
as special costs under sub-section (11) of Sec- 
tion 7-B of the Act on the finding that there 
was absolutely no agreement about the rate 
of rent between the appellant and the res- 
pondent. The proceedings under Section 7-B 
of the Act were frivolous and vexatious to 
the knowledge of the appellant and the same 
‘were aimed at only harassing the respondent. 
‘Agerievéd by the aforésaid order of the 
learned Mumsif the ‘appellant filed the writ 
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petition No. 1431 of ‘1968 challenging the 
validity of the same. The writ petition was 
allowed in part by the learned Single Judge 
on 27th March 1969 and the order of the 
learned Munsif, awarding a sum of Rupees 
33,000/- as special costs, was set aside, The 
learned Single Judge in its place directed 
the appellant to pay a sum of Rs. 4000/- as 
special costs, Dissatisfied with the aforesaid 
judgment of the learned Single Judge the 
appoint has filed Special Appeal No. 499 
af 1969 whereas Special Appeal No, 348 of 
1969 has been preferred by Shamsher Baha- 
dur, the respondent. 

4, Sri Jagdhish Swarup appearing for 
the appellant challenged the finainps oE the 
learned Munsif recorded against the appel- 
lant that the claim for the recovery of ar- 
years of rent made by it by means of the 
application under Section 7-B of the Act, was 
frivolous and vexatious. He alleged that the 
learned Munsif drew wrong and incorrect in- 
ference from the facts emerging from the re 
cord in Hodas that the application was fil- 
ed by the appellant for the purpose of harass- 
ment of the respondent. It may be noticed 
that the learned Munsif had referred only 
to the oral and circumstantia] evidence re- 
cording the ia ag that the application under 
Section 7-B was filed by the appellant with 
ulterior motive, A number of circumstances 
have been enumerated by him in his judg- 
ment for coming to the said conclusion. The 
learned Single Judge has summarised those 
circumstances in his judgment. Considering 
these circumstances, we find ourselves unable 
to sustain the submission of the appellant's 
Jearned counsel that the finding recorded by 
the learned Munsif about the claim of the 
appellant made under Sec. 7-B of the Act, 
being unfounced, was baselss. The evidence 
on the record established that the appellant 
knew about the alleged agreement for pay- 
ment of rent @ Rs. 1650/- per month had 
been found to be void by the Rent Control 
and Eviction Officer under Section 3-A of 
the Act, hence the respondent was not liable 
to pay rent at that rate. But the is 
delfberately' and knowingly concealed the 
relevant facts from the notice of the court 
by not mentioning the same in the applica- 
tion under Section 7-B and filed it with 
the motive of throwing out the respondent 
from the premises, In our opinion, therefore, 
the learned Munsif rightly concluded that 
the proceedings under Section 7-B were frivo- 
lous and vexatious to the knowledge of the 
appellant and were aimed at only ‘harassin 
the respondent. As observed above, the saic 
finding being based on an appraisal of evi- 
dence is immune from bein challenged in 
the proceedings under Article 226 of the 
Constitution, It is by established that 7 
High Court in guise of exercising its jurisdic- 
Bee under Article 226 of the Constitution, 
cannot convert itself into an appellate court. 
The jurisdiction exercised by the High Court 
is ay supervisory. It cannot intertere with 
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nate tribunals. As in the instant case, learn- 
ed counsel for the appellant failed to satisfy 
us that the learned Munsif committed any 
manifest error of law in recording the above 
finding. We are unable to accede to the 
argument addressed to us on the above point. 


5. In this connection the learned 
counsel for the appellant also referred to the 
A anin of the words TEA 
an exatious for the purpose showin 
that the findings given by the learned Mure 
sif do not fulfil the above requirements. The 
word “vexatious” means ‘harassment by pro- 
cess of law, The other meaning is lacking 
justification’ or ‘intended to harass. The 
meaning of the word ‘Frivolous’ is ‘having no 
basis in law or in fact. We have already 
referred to the findings of the learned Mun- 
sif allowing the application against the ap- 
por The learned Munsif did find that 

e proceedings launched by the appellant 
were such that they could not be brought in 
expectation of getting any relief and the 
same was based on unfounded claim. A look 
at the findings would indicate that he clearly 
found that the proceedings under Section 7-B 
were taken by the appellant for the harass- 
ment of the respondent by process of law 
having no justification to do that. Learned 
counsel for the appellant had referred to 
the Annual Practice 1961 page 576 where 
the following remarks minds y a learned 
Judge in Young v. Holloway, (1895) P. 87 
(80) have been quoted, The same is as 
under: 


“The pleading must be ‘sa clearly frivo- 
lous that to put it forward: would be an abuse 
of the process of the Court.” 

Relying upon the above observations counsel 
submitted that an action can be treated as 
frivolous and vexatious only when the same 
can be held to amount to an abuse of the 
proces of the Court. He pointed out that 

ere was nothing in the instant case which 
could bring the proceedings under Section 7-B 
initiated by the apprllani to that standard so 
that the court below could not award special 
costs. The submission is unsustainable. We 
have already pointed out that the appellant 
had no justification for starting the proceed- 
ings and that he did so on false allegations. 
The motive which. actuated him to launch 
the proceedings has also been stressed above. 
Taking all these things into account we are 
inclined to hold not the action had neither 
any basis in law nor in fact and was based 
on unfounded and unjustified allegations. 
Such action was certainly not maintainable 
and filing of the same was an abuse of the 
process of the Court. This was the harsh 
method adopted by the appellant for the pur- 
pose of ousting the respondent but unfortu- 
nately he did not succeed in it. 


5A. Counsel for the appellant there- 
after urged that an order under sub-section 
(11) of Section 7-B of the Act could be pass- 
ed by the learned Munsif only after the pro- 
ceedings had been converted into a suit. In 
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the alternative he submitted that the learned 
Munsif had no jurisdiction to award costs 
after he had quashed the proceedings under 
Section 7-B on 8-8-1962. Both the submis- 
sions have no merit. Section 7-B of the Act 
provides for a s measure for eviction 
of tenants. It further confers upon a land- 
lord a speedy remedy to recover rent as 
against a tenant who is in arrears of the same 
having come in occupation under an order of 
allotment. On a notice of an application 
under Section 7-B of the Act being issued 
and served on a tenant, two courses are 
open to him. To deposit the rent and to save 
his eviction, But if he disputes the claim 
for payment of rent he can file an objection 
provided he deposits in court the amount 
claimed by the landlord or furnishes security 
for that amount to the satisfaction of the 
Court. If the tenant files an objection, the 
learned Munsif has to call upon the landlord 
to pay the requisite court-fees so that the 
application may be converted into plaint for 
recovery of arrears of rent. Under sub-sec- 
tion (8) of Section 7-B when the Court-fees 
has been paid, the proceedings are converted 
into a suit and the same is tried thereafter 
on merits. But if the court-fees is not paid 
the Munsif is required to quash the proceed- 
ings without prejudice to the right of the 
landlord to bring a senate suit for recovery 
of arrears of rent and ejectment of tenant. 
Sub-section (11) of Section 7-B of the Act 
deals with the power of the Court to award 
special costs. The same is as under:— 


“Whenever the Munsif finds that the ap- 
plication by the landlord or the objection by 
fhe tenant was frivolous or vexatious, he 
shall award special costs to the tenant or 
the landlord, as the case may be, upto the 
amount of the claim.” 


A plain reading of Section 7-B would show 
that there is nothing in this Section which 
justifies the interpretation of the counse] for 
the appellant that an order for payment of 
special costs can be made only after the 
proceedings have been converted into a suit. 
It would rather be found that under sub-sec- 
tion (11) of Section 7-B the right given to 
the Munsif is to allow special costs when 
he finds that either the application filed by 
the landlord or the objection taken by the 
tenant was frivolous and vexatious, It would, 
therefore, show that such a power has to be 
exercised by Munsif dealing with the case 
when the same is still an application under 
Section 7-B. As a matter of fact, if a pro- 
ceeding under Section 7-B is finally converted 
into a suit, the Court seized of the suit will 
have jurisdiction to award pecial costs under 
Section 35-A of the Code of Civil Procedure. 
He would not thereafter exercise his power 
of awarding costs under Section 7-B (11). The 
stage to exercise this power is only uptill the 
time the proceedings have not been convert- 
ed into a suit. e two eventualities men- 
tioned in sub-section (11) of Section 7-B 
which entitle the Munsif to award ecsts, in 
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fact, occur: prior to the conversion of ths| 
application into a suit. 


6. Coming to the other argument of 
the learned counsel for the appellant that ths 
power can be exercised only prior to the 
quashing of the proceedings, we do not find 
ay substance in the same. It may be re- 

ed that the proceedings under Section 7-B 
were quashed by the Court on 9-8-1962 but 
before the quashing of the proceedings the 
app ication for special costs had already been 

iled by the respondent, The appellant want- 

ed time to’contest the same, The Court ac 
ceded to his request and decided to take up 
that apunestion made by the respondent as a 
Miscellaneous Case. As a matter of fact, the 
appellant himself was responsible for the 
postponement of the application made by the 
respondent, He cannot be allowed to chal- 
lenge the jurisdiction of the Court on the 
ground suggested by the counsel for the ap- 
pellant. The application for award of special 
costs having been made before quashing the 
po o dng, the same could be decided on 
merits. 


T. The other controversy which was 
rather the main issue of dispute between the 
appellant and the respondent in the instant 
case, was the quantum of the amount award- 
able to respondent under Section 7-B (11). 
As stated above, the respondent has also fil- 
ed an appeal against the judgment of the 
learned Single Judge reducing the amount 
of Rs, 33,000/- awarded by the learned Mun- 
sif to Rs, 4,000/-. The learned Advocate 
General appearing for the respondent con- 
tended that the learned Single Judge com- 
mitted an error in interfering with the dis- 
cretion of the court below and holding that 
the respondent was entitled to get Rupees 
4,000/- instead of Rs. 33,000/-. His submis- 
sion was that the words “special costs” used 
in Section 7-B (11) of the Act were not to 
be treated as compensatory cost contemplat- 
ed by Section 35-A, C. P. C. He alleged 
that on a correct interpretation of sub-section 
(11) of Section 7-B of the Act, the provision 
would be found to be punitive, It was 
meant to be a deterrent against the abuse of 
the aforeshid extremely harsh provision in 
sub-section (11) of Section 7-B. e above 
submission of the learned Advocate-General 
calls upon us to consider the scope or ambit 
of special costs provided for by Section 7-B 
(1 1), Costs as understood under the civil 
aw entitle a succeeding party to receive 
from the losing party the amount spent by 
him in prosecution of the litigation which is 
taxable in accordance with the provision of 
law applicable to that proveeding. So the 
term ‘costs’ in its literal sense is limited to 
statutory allowances to reimburse hin for 
expenses incurred in defending or prosecuting 
the proceedings. Costs are, therefore, meant 
to be given to a successful party to nuitigate 
to a greater or lesser extent, the necessary 
expenses incurred in th conduct of litigation. 
The word ‘costs’ has been defined in the 
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American Jurisprudence. Second Editio 
Volume “XX page 5 as under: aa 
“Costs” are statutory . allowance to & 
party to an action for his expenses incurre 
in the action. They are in the nature of in- 
cidental damages allowed to the successful 
party to indemnify him against the expenses 
of asserting his rights in Court, when the 
necessity for so doing was caused by the 
others breach of lega] duty. Otherwise de- 
fined, costs are the sums prescribed by law 
as charges for the services enumerated in 
the fee bill. They have reference only to 
the parties and the amounts paid by them, 
and only those expenditures which are by 
statute taxable and to be included in the 
judgment fall within the term ‘costs’. 
More or less the same is the definition given 
in Corpus Juris Secundum at Page 419. It 
is, therefore, not necessary for us to repro- 
duce the same in our judgment. . 


8. Thus, the definition extracted 
above lucidly: gives the correct picture of 
the idea behind the term ‘costs. So far as 
‘special costs’ are concerned the same has 
been described in Section 35-A Code of 
Civil Procedure as ‘compensatory costs.’ ‘Spe- 
cial costs’ are, therefore, something as extra 
costs to meet the expenses of a litigant in- 
curred by him in an action’ which is not 
otherwise taxable. Jt is intended to be a 
compensation for the successful] party, not 
either a punishment for the unsuccessful party 
or deterrent against a punitive litigation. They 
are not further imposed as punishment on 
the party who pays them nor given as com- 
pensation to the party who receives them, The 
concept of ‘compensatory costs’ also embra- 
ces damages. But the damages are not those 
which are either given for a civil mpy as 
an amount payable in tort nor for breac 
contract ie the Indian Contract Act. 

9. Sri Jagdish Swarup, learned coun- 
se] for the appellent contended, in our opin- 
ion rightly, that Section 7-B (11) neither con- 
templates a case of contractual liability nor 
the Niability in tort. It is only statutory lia- 
bility, The effect of such a’ liability would 
be that a person claiming special costs w 
‘have to establish the compensation to which 
he is entitled on account of the frivolity of 
ithe claim of the other side. He will, there- 
fore, be required to prove that he is en- 
‘titled to something that will make up for 
the loss suffered on account of the action 
of the other side. 


10. Section 35-A of the Code of 
Civil Procedure which provides for compen- 
satory costs in respect of a false or vexatious 
claim or defence, was inserted in the Code of 
Civil Procedure by means of an amendment 
in 1922. The Section was the subject-matter 
of interpretation in a num of decisions 
by various High Courts. They have been 
rather unanimous in taking the view that this 
section is intended to be applied to-cases in 
which ‘the exercise of the ordinary discretion 
of the Court under. Section. 85 would not af- 
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ford: sufficient compensation but at the same, ` 
time have also found that the costs. that can}: 

be awarded under this section- are compen- 
satory and not penal. In our opinion, the 
words ‘sepcial costs’ used in Section 7-B (11) 
should be understood in the same sense in 
which ‘they had been interpreted previously 
with reference to Section 35-A Civil P. C. 


ll. The submission made on behalf 
of the appellant that the words “special costs” 
have not been used in the same sense as in 
Section 35-A, C. P. C. does not appeal to 
us. It may be correct that Act No. 3 of 
1947 is not in pari materia with the Civil 
P. C. But the purpose of awarding special 
costs in both the statutes is to discourage 
persons from making false and frivolous pleas 
in prosecution or defence of the proceedings. 
As stated above, Section 35-A was inserted 
by the Civil P. C, (Amendment) Act 1922. 
Since then a number of cases determining 
its scope had been decided by various courts 
when Section 7-B was added by Section 9 of 
the Amending Act XLIV of 1948. The legis- 
lature can be presumed to know its interpre- 
tation. The setting of sub-section (11) of 
Section 7-B is also such that it gives an im- 

ression that these words were bodily lifted 

om Section 35-A, C. P. C. and were written 
in this statute. The difference pointed out 
by the learned Advocate General that Sec- 
tion 35-A puts the upper limit of compensa- 
tory costs at Rs, 1000/- whereas sub-section 
(11) permits a court to award the same upto 
the amount of the claim, is insignificant. The’ 
difference in the upper limits provided in the 
two Acts does not destory or affect the es- 
sential character of these provisions laying 
down the pow of awarding special costs. 
In this background, we have sufficient basis 
to presume that if the legislature really in- 
tended to provide for some other thing than 
compensatory costs, it would have carried 
out the same by using different language. 
The legislature in repeating these words must| 
be taken to have adopted the meaning put 
upon them by the-courts earlier. 


12. It is a settled rule of construction 
that assistance in erator, | the meaning of 
the words used in the later Act can be taken 
by comparing its language with that used in 
the earlier Act. Likewise where words used 
in prior Acts have received judicial construc- 
tion, the courts can presume that the legis- 
lature has adopted the judicial interpretation 
by using those very words in the subse- 
quent enactments. In Barlow v, Teal (1885- 
15 QBD 403 (404 and 405)) Coleridge C. J. 
said that: 


. “Where cases have been decided on 
particular forms of words in Courts, and Acts 
of Parliament use those forms of words, which 
have received dee construction, in- the 
absence of anything in the Acts showing that 
the legislature did not mean to-use the words 
in the sense attributed to them by the Courts, 
the o opu is: that Parliament did sọ 
use :; em.” s ee Tagi ORE i e a 
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- IÑ For. these reasons we find owr- 
selves unable to accept the contention of the 
learned Advocate General discussed above. 


' 44, Linked with the above was the 
submission made by the learned Advocate 
General that special costs awardable under 
Section 7-B (11) are punitive. We have 
given our careful consideration to the above 
submission of the learned Advocate General 
but find ourselves unable to sustain the same. 
Damages are known as exemplary or punitive 
when the object of allowing them is to deter 
others offendin in like cases, This does not 
appear to be the intention of the legislature 
providing for specia] costs in sub-section (11) 
of Section 7-B, inasmuch as proceedings 
under Section 7-B (11) are not of a category 
fulfilling the requirements of penal action. 
We, therefore, repel the contention of the 
learned Advocate General on the above point. 


15. The learned Advocate General 
also contended that the learned Single Judge 
committed an error in reducing the amount 
from Rs. 38,000/- to Rs. 4,000/- inasmuch 
sub-section ay) of Section 7-B entitled the 
learned Munsif to award ‘special costs’ to 
him upto the amount of the claim, He urged 
that as the learned Munsif had awarded less 
than the. amount which he could award under 
the aforesaid provision, the learned Single 
Judge was not right in. reducing the same. 
We do not find any merit in this contention. 
An upper limit has been provided by sub- 
section (11) of Section 7-B for the purpose of 
restricting the limit to which the Munsif can 
go in awarding special costs. The upper limit 

oes not mean that an award of special costs 
can be made irrespective of the loss which 
might have been suffered by a person on 
account of the frivolous proceedings launch- 
ed against him. The essential characterstic 
of the said provision is that it empowers the 
court to award special costs which must be 
compensatory and, therefore, the court 
awarding exorbitant amount divorced from 
the above consideration would be unjusti- 
fied. The word 2 costs’ has to be 
understood with objective consideratiop as 
under this provision. award of a huge 
amount as compensatory cost cannot be jus- 
tified simply because of the enormity of the 
amount claimed by the landlord in the ap- 
plication. As. observed, it must not lose its 
character of being special cost in any view 
of the matter, We are, therefore, not pre- 
pared to accept the submission of the learn- 
ed Advocate General that simply because 
the appellant claimed Rs. 66,000/- in the 
application under Section 7-B that was suf 
ficient to entitle the respondent to get a sum 
of Rs, 38,000/- as special damages. The 
argument of the learned Advocate General 
that the learned Single Judge could not in- 
terfere with the amount of damages as award 
of the same was discretionary with the learn- 
ed Munsif is also not acceptable to us. It is 
well settled that-if. the compensation had been’ 


. awarded on a wrong principle of law the. 


same .could not. be sustained. As a matter. 
of fact the learned Munsif awarded Rupees 
33,000/- to the respondent without consider- 
ing the true nature of jurisdiction which 
he was exercising in doing so. He was led 
away by the consideration that as the res- 
ondent had claimed Rs. 66,000/- and had 
een troubled by the appellant, the same jus- 
tified the award of a sum of Rs. 33,000/- to 
him as special costs. The relevant considera- 
tions which were required to be taken into 
account while awarding the special costs 
were lost sight of, The mistake committed. 
by the learned Munsif was, therefore, mani- 
fest and justified interference by the learned 
ee Judge under Article 226 of the Con- 
S on. 


16. The submission of the learned 
Advocate General that the High Court could 
not reduce the cost itself and had to send 
the case back to the learned Munsif for a 
fresh decision, has also not impressed us. 
While exercising the power under Article 226 
of the Constitution, the High Court exercises 
the same power which was exercised by the 
learned Munsif under Section 7-B (11) of 
the Act. What the learned Munsif could do 
under Section 7-B (11>, the same can be 
done by the High Court in writ proceedings. 
A similar contention raised by an assessee in 
an income-tax proceeding was repelled by 
the Supreme Court in the Director of Inspec- 
tion of Income-tax (Investigation) New Delhi 
v. M/s. Pooranmall and Sons (Civil Appeal 
No, 1118 of 1974 decided on 20-9-1974) = 
(reported in AIR 1975 SC 67). Dealing with 
the following observations “What notified 
authority could do under Section 182 (12) 
the Court could do in writ proceedings” 
made in C, I. T. v. Ramesh Chander (1974) 
93 ITR 450 3 478) = (1978 Tax LR 1427 
at p. 1440) (Punj) the Supreme Court re- 
marked: “Though the observation was obiter 
we consider that it is correct”, 


I7. This takes us to the last aspect 
of the case whether the learned Single Tadao 
was right in reducing the amount of special 
costs from Rs. 38,000/- to Rs. 4,000/-. As 
mentioned above, both the parties are ag- 
grieved by the aforesaid judgment. The ap- 
pellant asserts that it was not liable to pay 
even Rs. 4,000/- while the respondent claims 
that he should have been given Rs. 38,000/-. 
We have already pointed out that the learned 
Munsif has not given any reason for award- 
ing Rs. 33,000/- to the respondent. The learn- 
ed Single Judge examine 
respondent and found that the same was 
unsustainable as the respondent had not given. 
satisfactory evidence to prove the same. Ac- 
cording to the finding of the learned Single 
Judge the claim of the respondent was un- 
founded and baseless. He held that costs 
of e could reasonably form part of the 
special costs, He held. that the respondent 
could establish on evidence that he suffered 
some mental: worry-and humiliation and made 
some “effort and spent money in procuring - 


the claim of the ` 
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the cash and the securities On these find- 
ings the learned Single Judge awarded the 
sum of Rs. 4,000/- to the respondent and the 
details of the same is as under: 
i) Rs. 1,000/- as costs of litigation, 
ii) Rs. 1,000/- as costs causing ment 
worry apd shock, 
iii) Rs. 1,000/- as expenses incurred in 
procuring cash and securities, and 
iv) Rs. 1,0C0/- as exemplary damages. 


18. The learned Advocate General 
could not point out any error in the judg- 
ment of the learned Single Judge reducing 
the amount from Rs. 33,000/- to Rs. 4,000/- 
except pointing out that the upper limit pro- 
vided by Section 7-B (11) being upto the 
amount of claim the same was justified. We 
have already discussed and dealt with the 
above argument of the learned Advocate 
General. It is not necessary to encumber 
this judgment with the discussion of the same 
by repeating it. For the reasons given there, 
we do not find any substance in this argu- 
ment of the learned Advocate General. 

19. Coming to the submission of 
Sri Jagdish Swarup: His argument was that 
the appellant could not have also been direct- 
ed to pay a sum of Rs, 4,000/- to the res- 
pondent. We alleged that as compensatory 
cost partook the nature of damages, there- 
fore, the considerations relevant for awarding 
damages in tort should have beep taken into 
account while awarding damages in the inst- 
ant case as well. On this argument he chal- 
lenged the award of Rs. 1,000/- given under 
the head of ‘mental shock’. It appears that 
the respondent could not recover in tort for 
menta] suffering which was unaccompanied 
by physical injury. Bu’ we are not impressed 
by the submission of the counsel for the’ ap- 
pellant that the principle for awarding dama- 
ges in tort should be strictly applied for 
awarding compensatory or specia] costs as 
well. ‘Special cost’ is a statutory cost. It 
is neither a contractual nor tortious liability. 
We, therefore, do not think that the learned 
counsel for the appellant is right in submit- 
ting that the menta] suffering has to be 
excluded altogether, He had referred to and 
relied upon a passage from the book of H. L. 
A. Hard and A. M. Honore Causation in the 
law. At page 274 it reads:— 


“Courts will, indeed allow a _ plaintiff 
who has suffered physically through defen- 
dant’s wrong to recover up to a point, the 
consequent economic loss, but they step short 
when plaintiffs lack of funds is a contribut- 
ing factor.” 

20. Similar observations made in 
Clark’s Book of Tort was were also referred 
to by him. We have already indicated above 
that the strict compliance of the principles 
applicable to tort cannot be adhered to in 
awarding special costs. It may or may not 
be true that mental shock is not a cause suf- 
ficient by itself to award damages in tort. 
But mental suffering is no more difficult to 
estimate in financial terms. In a matter of 
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a false and frivolous action brought by a. 
person recklessly. it is not difficult to imagine 
mental suffering of a man against whom such 
action is brought. Mental suffering is not less 
a real injury than physical pain. Such an 
injury being the result of negligence or de- 
liberate act of the defaulting party, he must 
be made liable to compensate the aggrieved 
for his mental shock, We, therefore, think 
that mental shock cannot be excluded from 
being taken into account in calculating spe- 
cial costs, 


21. The other aspect of the argu- 
ment of Sri Jagdish Swarup that the learned 
Single Judge committed an error in awarding 
exemplary costs by way of deterrent to the 
landlord, is well founded. We have already 
given reasons for taking the view that spe- 
cial costs awardable under Section 7-B (11), 
cannot be exemplary damages by way of 
deterrent. We are, therefore, unable to share 
the opinion of the learned Single Judge that 
the respondent was entitled to Rs. 1,000/- 
as exemplary damages. But considering the 
entire circumstances of the case, we, how- 
ever, think that the sum of the Rs. 1,000/- 
as exemplary damages could be justified 
under the head of causing mental worry and 
shock to the respondent. We accordingly 
find that the learned Single Judge was full 
justified in awarding the sum of Rs 4,000/- 
as special cost to the respondent against the 
appellant. Furthermore, the fact that the 
application under Section 7-B was dismissed 
within a period of two months, is also a re- 
levant consideration for holding that the 
award of Rs. 4,000/. to the respondent wil! 
meet the requirement of compensation. This 
compensatory cost, as emphasised above, has 
a limited purpose and could not be given 
to him by way of bonus or wind fall. 


22. For the reasons stated above, we 
dismiss both the appeals. In view of the 
divided success the parties will pay and re- 
ceive their own costs, 


Appeals dismissed, 
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The Electricity Board, U. P. State, Ap- 
pellant v. Sheo Nath Singh and another, Res- 
pondents, 


Pi No, 868 of 1971, D/- 8-9- 


(A) Fatal Accidents Act (1855), Section 
l-A and Sec. 2 — Limitation Act (1963), 
Sections 6 and 7 — Hindu Minority and 
Guardianship Act (1956) Section 8 — “Per- 
sons jointly entitled to institute suit” in Sec- 
tion 7 — Connotation of — Deceased’s child 


*(Against judgment and decree passed by P, 
N. Harkauli, Dist J., Hardoi, in Civil Appeal 
No. 4 of 1970 D/. 29-5-1971}. 


LS/LS/E287/75/CNB 


1978 


mincr on date of accident — Suit for com- 
pensation under Section 1-A filed on behalf 
of minor and for benefit of widowed mother 
during continuance of minority but after 
limitation — Section 7 does not apply — 
Suit is saved under Section 6 — Section 8 
of 1956 Act does not affect position. 


The words “persons jointly entitled to 
institute a suit” in Section 7 connote persons 
whose substantive right is joint and not seve- 
ral and since under the Fatal Accidents Act 
the right of the wife, husband, parent and 
child to recover compensation is not joint but 
distinct and several such persons are not 
“jointly entitled to sue” within Section 7 and 
one of them cannot give a discharge without 
the concurrence of the person under disabi- 
lity and the fact that a suit for compensation 
under Section 1-A can be filed in a repre- 
sentative capacity for the benefit of all of 

em or under Section 2 only one suit can 
be filed would not make them persons “joint- 
ly entitled to sue” within Section 7 and there- 
rae where the child of the deceased was a 
. minor on the date of the accident a suit for 
compensation filed on his behalf and for 
the benefit of his widowed mother during 
the continuance of his minority but after 
expiry of ordinary period of limitation will 
be saved under Section 6 and Section 8 of 

1956 Act would not affect the position, 
(Paras 10, 11, 12) 

S. C. Mathur, for Appellant; M. M. Lal, 
for Respondents, 


JUDGMENT:— This appeal arises out 

of a suit for recovery of Rs. 20,000/- as com- 

ensation under the Indian Fatal Accidents 
ct (XIII of 1855), 


2. On 26-2-1966 one Sheo Ram 
Singh came in contact with a bare live over- 
head conductor of 11 K. W. which was 
lying on the .ground having got snapped ear- 
her in the night and got electrocuted. He 
was survived by his widow Smt. Bari Bitia 
and a minor son, Sheo Nath Singh. They 
filed a suit for recovery of the said compen- 
sation on the ground that the defendant 
Electricity Board, was negligent in maintain- 
ing the electric installation and in allowing 
the said overhead conductor to remain lying 
live for a long period. This suit was file 
on 80-11-1968, that is, beyond.the period of 
limitation. Sheo Nath Singh, minor, however, 
claimed the benefit of Section 6 of the Limi- 
tation Act, 


3. The suit was resisted by the 
Electricity Board on a variety of grounds. It 
was pleaded by the defendant Board that it 
was not guilty of any negligence, that the 
amount of compensation claimed was too ex- 
cessive, and that the suit was barred by 
limitation. 

4, The trial court on an appreciation 
of the evidence found that the accident oc- 
curred on account of the negligence of the 
Board, and that the amount claimed by way 
of compensation was not excessive. It, how- 
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ever, held that the suit was barred by time 
and consequently dismissed it. 

f Against that decision an appeal 
was preferred by the plaintiffs urging that 
the trial court had e in holding that the . 
suit was barred by time. Before the appellate 
Se pale ar oe a it was 
not guilty of any negligence an e amoun 
claimed oA the plaintiffs was excessive. Dur- 
ing the pendency of the First Appeal the 
plaint was got amended by deleting the name 
of Smt. Bari Bitia from the array of the plain- 
tiffs. The appellate court belo held that 
the suit was within time inasmuch as the 
minor son of the deceased was entitled to the 
benefit of Section 6 of the Limitation Act. 
It, however, concurred with the trial Court 
that the Board was guilty of negligence. It 
further held that a sum of Bs. 15,000 was 
an adequate compensation and that the widow 
and the minor son of the deceased were 
entitled to share that sum equally. 

6. Aggrieved by that decision the 
Electricity Board has come up to this Court 
on second appeal. For the appellant it was 
urged that the said minor son T the deceased 
was not entitled to the benefit of Section 6 
of the Limitation Act and the a pellate court 
below, therefore, erred ip holding that the 
suit was not barred by limitation. The ac- 
cident as mentioned above occurred on 26-9- 
66 whereas the suit was filed on 30-11-1968. 
It was oo filed beyond limitation un- 
less the plaintiffs were given the benefit of 


Sec. 6 of the Limitation Act. Learned coun- 
sel for the appellant, however, urged that 


inasmuch as Sheo Nath Singh, minor and 
Smt. Bari Bitia his mother were. jointly en- 
titled to institute the suit and Smt. Bitia 
could give a discharge without the occurrence 
of Sheo Nath minor, the time would run 
against both of them from the date of the 
accident in view of the provisions of Section 
7 of the Limitation Act and Section 6 of the 
Act would not apply. 


7. The suit was filed under The 
Indian Fatal Accidents Act. Both the courts 
below have concurrently held that the appel- 
lant Board was negligent and the death of 
Sheo Ram Singh was caused by the neglect 
of the appellant. Section 1A of the Indian 
Fatal Accidents Act provides that every such 
action or suit shall be for the benefit of the 
wife, husband, parent and child, if any, of 

e deceased person and shall be brought 
by and in the name of the executor, admini- 
strator or representative of the person deceas- 
ed. It er provides that in every such 
action the Court may give such damages as 
it may think proportioned to the Joss result- 
ing from such death to the parties respective- 
ly, for whom and for whose benefit such ac- 
tion shall be brought; and the amount so 
recovered, after deducting all costs and ex- 
penae. including the costs not recovered 

om the defendant, shall be divided amongst 
the before-mentioned parties or any of them. 
in such shares as the Court by its judgment 
or decree shall direct 
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that not more than one action or suit shall 
be brought for, and in respect of the same 
subject-matter of complaint, 

9, Section 3 provides that the plaint 

in any such action or suit shall give a full 
particular of the person or persons for whom, 
or on whose behalf, such action or suit shall 
be brought, and of the nature of the claim 
in respect of which damages shall be sought 
to be recovered. The damages ; 2 thus re- 
coverable for the benefit of the persans men- 
tioned in S. 1 A. and the plaint should dis- 
Close full particulars of the persons for whom 
and whose behalf the suit is brought. It is 
evident that not more than one suit can 
instituted in’ respect of the same subject- 
matter of complaint. 
. 10. Im the instant case the suit was 
originally filed by the widow of the deceased 
as well as the minor son, But subsequently, 
ae the pendency of the First Appeal, 
the plaint was amended by deleting the name 
of the widow from the array of the plaintitts 
and Toom Foe the body of the plaint that 
the suit was filed also for the benefit of Smt. 
Bari Bitia, the widow of the deceased. The 
suit was thus brought in contormity with the 
provisions of The Indian Fatal Accidents 
Act. The plaintiff Sheo Nath Singh was a 
minor both on the date of the accident and 
the date of the institution of the suit. Hence 
unless the provisions of Section 7 of the Limi- 
tation Act were eep ee the suit filed on 
his behalf during the continuance of the dis- 
ability but after the airy of the ordinary 
period of Limitation will be saved under the 
provisions of Section 6. 

ll. The relevant portion of sub-sec- 
tion (1) of Section 6 of the Limitation Act 
seads as follows:— 

“Where a person entitled to institute a 
suit or make an application for the execution 
of a decree is, at the time from which the 
prescribed period is to be recknoned, a minor 
or insane, or an idiot, he may institute the 
suit or make the application within the same 
period after the disability has ceased, as 
would otherwise have been allowed from the 
‘time specified therefor in the third column 
of the Schedule.” 

Section 7 of the Limitation Act runs as fol- 
lows: 

“where one of several persons jointly en- 
titled to institute a suit or make an applica- 
tion for the execution of a decree is under 
any such disability, and a discharge can be 
given without the concurrence of such per- 
son, time will run against them all; but, where 
no such discharge can be given, time wi 
not run as against any of them until one of 
them becomes capable of giving such dis- 
charge without the concurrence of the others 
or until the disability has ceased.” 

.A combined reading of Sections 6 and 7 of 
the Act makes it quite manifest that the 
benefit of Section 6 wil not be available 
where several persons are jointly entitled to 
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8. Section 2 of the said Act provides - 
` legal disability as is mentioned in Section 6 
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institute a suit, and aay óf them-is under a 


and a discharge ‘can be given by one of those 
several persons without: the. concurrence oi 
ihe pao under legal disability. The time 
shali run as against all those several persons 
if any of them has a capacity to give a dis- 
charge without the concurrence of the person 
under disability. disability referred to 
in Section 7 is the disability mentioned in 
Section 6 of the Limitation Act, namely, 
minority, insanity or idiocity. The term “per- 
sons easy entitled to institute a suit” con- 
note Don whose substantive right is 
joint and not persons whose substantive rights 
are several. It is immaterial that persons 
who have distinct severa} substantive rights 
arising out of the same cause of action may 
join together instituting a suit under Order 
, Rule 1 of the Code of Civil Procedure. 
Similarly, it would also not make any diffe- 
rence that in view of the provisions of S.2 of 
the Indian Fatal Accidents Act only one suit 
may be filed, For recovery of compensation 
a suit can no doubt be filed in a representa- 
tive capacity for the benefit of all the persons 
who are entitled to compensation, but they 
would not be covered by the term “persons 
jointly entitled to institute a suit” under Sec- 
tion 7 of the I imitation Act, if the substantive 
right of those poreon is not joint but several, 
Under the Indian Fatal Accidents Act, the 
substantive right of the wife, husband, parent 
and child, if any, of the deceased person is 
not joint, Each of them has a distinct seve- 
ral right, and the Court while passing a de- 
cree in a suit filed under The Indian Fatal 
Accidents Act has to apportion the amount 
payable to each of those persons, Such per- 
sons are, therefore, not “jointly entitled to 
sue” within the meaning of Section 7 of the 
Limitation Act. Consequently, the question 
as to whether one of them can give a vaild 

ischarge in such a case would not arise. 
However, where the liability is based on tort 
none of the Bitar jointly entitled to sue 
can give a valid discharge without the con- 
currence of others, inasmuch as these persons 
are in the position. of tenants-in-common and 
not joint tenants—each of them having a dis- 
tinct interest in the substantive right. The 
fact that only one suit can be filed for re- 
covery of compensation is not conclusive 
of the question that a discharge can be given 
by one of those persons without the con- 
currence of the other person who is under 
disability. The discharge contemplated by 
Section 7 of the Act is a discharge given by 
a joint claimant in his own right as such 
joint claimant. 


12. Learned counsel for the appellant 
submitted that under Section 6 of the Hindu 
Minority and Guardianship Act, 1956 (Act 
XXXII of 1956) the natural guardians of a 
Hindu minor, in respect of the minor’s person 
as well as in respect of the minor’s property 
are in the case of a pey or an unmarried girl 
the father, and after him, the mother. In 
the instant case since the father had met with 
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Bitia. was -therefore the natural goardian „o$ 
Sheo Nath Singh minor. .She had therefore, 
„the power to do alj acts. which are necessary, 
reasonable and proper for the benefit of the 
minor or for the realization, protection or 
benefit of the minors estate vide Section 8 
of that Act. -True it is that Smt. Bari Bitia 
had, therefore, the power to take action to 
realise the amount of compensation, and to 
file a suit in the name of the minor as- his 
next friend, But the discharge contemplated 
by Section 7 of the Limitation Act is a dis- 
arge given by a joint claimant in his own 
right as such joint claimant. The power 
which a joint claimant has as a guardian o 
another claimant to give discharge on the 
latter's behalf is not the same as the power 
to give discharge: as contemplated by Sec- 
tion 7 of the Act. The minor son of the 
deceased had no joint claim with the widow 
of the deceased who was also the mother of 
the minor, Each of them was entitled to 
such amount of compensation as might be 
determined by the Court under Section 1-A 
of the Indian Fatal Accidents Act by reason 
of the status of each one of them and their 
respective relationship with the deceased. 
The provisions of Section 7 of the Act did 
not, therefore, ap ly to such a case. The 
appellate court below was thus correct in 
holding that the. minor plaintiff was entitled 
to the-benefit of Section 6 of the Limitation 
Act and the suit was not barred by time. 


18. It was next urged that as the 
name of Smt. Bari Bitia was deleted from 
the array of the plaintiffs she was not entitl- 
ed to any decree. I find no merits in this 
contention. The: plaint as amended states that 
Smt. Bari Bitia widow of Sheo Ram Sin 
deceased is also entitled to compensation for 


whose benefit the present suit is pene T 
n 


as provided by Section 1-A of the 

Fatal Accidents Act, The appellate court 
-below has decreed the suit for Rs. 15000 by 
way of compensation -and-has apportioned the 
amount of compensation between Sheo Nath 
Singh, jaa and his mother Smt. Bari 
Bitia allowing. a sum of Rs. ‘7500 ‘to each 
of them. This decree is quite in consonance 
with the provisions of Section 1-A of t 
Indian Fatal Accidents Act. 


14, 


No other point was urged þe- 
for e mo, 


5. In the result, the appeal fails 
‘and is dismissed with costs. 


Appeal dismissed. 
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State of U, P., Appellant v. Smt. Ram Sri 

and another, Respondents. 

er Appeal No. 392 of 1964, D/- 23-5- 


” a 
. 


(A) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), Sec- 
tions 4, 6 and.117.(1).and (6) — The term 
“vest? in Section 117 (1) means “vest in pos- 
session” only — Notwithstanding notificatjon 
under Section 117 (1) in favour of a Gaon 
Sabha, the State Government retains owner- 
ship of the land concerned — Suit for de- 
claration and possession of the estate by the 
State Government and Gaon Sabha dismissed 
— State Government, as. the owner of the 
estate is the party ‘aggrieved’ and therefore 


can file an appeal against the dismissal of 
the suit. (Civil -P. C. (1908), Section 96); 


(Words and Phrases — “vest”); (Interpreta- 
tion of Statutes). 


While the word “vest” in Sections 4 
and 6 of the U, P. .Zamindari Abolition and 
Land Reforms Act means that -all the right, 
title and interest:of the Zamindar in ‘the land. 
notified under Section 4 pass on to the State 
Government by reason of such notification, 
the word ‘vest’ occurring in Section 117 (1) 
merely connotes that on notification by the 
State Government under the provision passes 
only possession of the land concerned to the 
Gaon. Sabha or any other local authority in 
whose favour such notification is made with- 
out any transfer of ownership therein result- 
ing. Therefore, notwithstanding a notifica- 
tion under Section 117 (1) the:State Govern- 
ment retains ownership-in the land and there- 
fore where a suit by the State Government 
and the Gaon Sabha for declaration and pos- 
session of an estate notified under Section 4 
of the Act stands dismissed, the State Gov- 
ernment, as the absolute owner of the estate 
is the party pegnered, and could file an ap- 
pea] -against‘the dismissal of the -suit.. 

(Paras 9, 12, 16, 17 and 25) 


The .object of Sections 4 and 6 is that 
consequent on notification by the State Gov- 
ernment, all the right, title and_ interest of 
the intermediaries in the estate should cease 
and such rights etc, should pass on to the 
State Government thus making it the ab- 
solute owner thereof. On the other hand, 
the purpose of notification by the State Gov- 
ernment under Section 117 (1) is that pos- 
session of the estate should be ‘handed over 
to the Gaon Sabha or other local authority 
in whose favour such notification is. made so 
that such authority may superintend, manage 
and control it. The-title continues to remain 
with the State Government. This is confirm- 
*(Against decrée and judgment of G. P. Sat- 
sangi Civil J. Etawah, in original Suit No. 5 
of. 1959, Dp 28-4-1964). j 
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ed by Section 117 (2) which provides for re- 
taking of the estate by the State Government 
from the loca] authority and Section 117 (8) 
which entitles the local body to claim from 
the State Government only charges and cost 
of developments made by the local authority 
to the land thus re-taken by the State Gov- 
ernment. Further Section 117 does not au- 
thorise the local authority to alienate the 
land passed on by the State Government by 
notification under that provision. 

(Paras 16 and 17) 


The rule of interpretation of statutes 
that identical words used in the same Section 
or in different parts of the same Act should 
be taken to connote the same meaning is not 
an invariable one, It is permissible to use 
the same word with different connotations 
depending on the context of the provision 
concerned and the object thereof. Further, 
the word “vest” does not necessarily mean 
transfer of absolute ownership. It may also 
be used to connote restricted or limited trans- 
fer such as transfer only of passession. (1862) 
6 LT 75; (1866) 2 C, P. 104 and AIR 1957 
SC 344 Followed. 1970 All WR (HC) 502, 
Dist, (Paras 17, 19 and 22) 

(B) Precedents —- Obiter dicta are not 
- binding. 

A judgment is authoritative only as to 
its ratio decidendi and incidenta] observations 
made in the process of disposal of a case but 
having different degrees are not binding. 

(Para 24) 


(C) Civil P. C. (1908), Section 96 — 
Appealable interest —- What is. 

A party who would benefit from the 
change in the judgment is said to have an 
appealable interest. However, the interest 
should not be contingent, speculative or futu- 
It must be substantial, immediate 


judgment or whose rights are directly affect- 
ed by 


Act. 

(F) U. P. Zamirdari Abolition and 
Land Reforms Act (i of 1952), Sec 
tion 9 — Provision being an exception, 
the burden is cn the claimant to prove that 


State v. Ram Sri 
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the Jands were settled with hin under the 
provision. (Para 29) 

(G) Civil P. C. (1908), Order XXVI 


R. 10 (2) — Commissioners report part of 
evidence In the case — Commissioner need 
not be examined as'a witness for proving the 
Report. AIR 1973 All 285 Ref. (Para 33) 


(H) U. P. Zamindari Abolition and 


Land Reforms Aet (1 of 1951), Sec- 
tion 9 — ‘Chabutras’ — Requisites en- 


titling beneit of the provision — “Thalas” 
are not “Chabutras” and therefore cannot 
be deemed settled with the owner. 


«~ For a construction to be considered a 
Chabutra” it must have basic character of 
a building with a roof or Jevelled place meant 
for the purpose of sitting, even if the con- 
struction be a kuchcha one. “Thalas” are only 
meant for protection of the trees and there- 
fore cannot be considered as “Chabutras” 
even if in fact sometimes neople sit on them. 
AIR 1966 SC 991 Followed, AIR 1966 
SC 1998 Ref. (Paras 35 and 86) 


(m) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 195i), Sec 
ton 9 — Land “appurtenant to” building 
means land needed for the enjoyment of the 
building and enjoyed with it being part of 
the same — Land said to be used for holding 
cattle markets or melas are purposes not per- 
mitted by the Act—- Land cannotbe claimed 
as being appurtenant to the buildings in the 
vicinity — Oniy 5 years of land around the 
buildings covered under Sec. 9 was held 
appurtenant’, AIR 1967 SC 427; AIR 1961 
SC 1649 and 1971 Ail LJ 146, Followed. 

: (Paras 39 to 41 and 48) 
Y Limitation Act (1908), Article 149 — 
Suit by State Government for possession 


land notified under the Tenancy Laws can 


be brought within 60 years, (Limitation Act 
(1963), Article 112). (Para 42) 

(K) Limitation Act (1908), Article 47 — 
Recovery of property, subject-matter of pro- 
ceeding under Section 145, Criminal] P. C. — 
Suit filed within 3 years of the passing of 


order is in time. (Para 42) 
(L) U. P. Zamindari Abolition and 
Land Reforms Act (l of 1951), Sec- 
tion 9 — Trees standing on he abadi 


deemed settled in favour of the owner. 
(Para 43)! 
(M) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), Sec 
tion 9 — Well and land appurtenant 
thereto deemed settled in favour of the owner, 


(Para 
(N) U. P. Zamindari Abolition and 
Land Reforms Act (1 of i962), See 
tion 9 — Fits “Khadua” are not trees and 
therefore not deemed settled in favour of the 
owner, (Para 46) 
Cases Referred: Chronological Paras 


ATR 1978 All 235 = 1973 All WR (HC) 
211 33 


l 
AIR 1971 SC 385 = (1971) 1 SCR 863 11 
1971 All LJ 146 = 1971 All WR (SC) 1 40 


1976, 
1970 All WR (HC) 502 = 1970 Al LJ 
824 23 


AIR 1967 SC 427 = 1962 BLJR 104 40 
AIR 1966 SC 991 = (1963) 1 SCR 428 36 
ATR 1966 SC 1998 = (1966) 3 SCR 875 36 
AIR 1961 SC 1649 = 1962 (1) SCR 152 40 
AIR 1957 SC 344 = 1957 SCR 1 21 
0 26 Ch. D. 48 = 538 LJ Ch 578 10 
1880} 14 Ch D 458 = 42 LT 783 8 
o 2 CP 104 = 86 LJ CP 79 20 
1862} 6 LT 75 = 181 RR 788 19 
Standing Counsel, for Appellant; Shanti 
Bhushan, for Respondents. 

K. C. AGARWAL, J:— This is an ap- 
peal fled by the State of U, P. against the 
judgment and decree of the learned Civil 
Judge, Etawah, dismissing the suit. The suit 
was filed initially by the State of U. P. and 
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the Gaon Sabha, Mauza Vedpura (hereinafter 
referred to as plaintiffs Nos. 1 and 2) on 
6-1-1959 for the reliefs of declaration that 
the plaintiffs Nos. 1 and 2 were the owners 
in possession of the plots situated in Mauza 
Vedpura, Pargana and district Etawah, and 

rmanent injunction restraining the defen- 

ant not to interfere in the owership and pos- 
session of the plaintiffs Nos. 1 and 2. The 
Tegra in the alternative, also claimed 

at if they were not found in possession over 
the plots in dispute, including the trees stand- 
ing thereon, they might be given possession 
over the same excluding buildi gs. The suit 
was filed with regard to the following plots 
mentioned in the Chart given below. The 
said Chart would indicate the area of these 
plots separately as well as their character, as 
mentioned in the plaint. 





Plot No. Area Character of plots 

I0L 2.71 Dec Usar 

102 1.63 Dec Abadi 

108 1.89 Dec Banjar 

104 14 Dec. Abadi 

105/Ł 89 Dec o 

199/1 3.60 Dec Usar [by amendment 
200 8.31 Dec. Usar added. 
201. 2.49 Dec, Rasta 

204 14 Dec. Banjar 

205 7 Dec. Banjar 


i Nt tn 


2. The plaintiffs alleged that prior 
to the passing of the U. P. Zamindari Aboli- 
tion and Land Reforms Act (Act I of 1951) 
(hereinafter referred to as ‘the Act’), Smt. Ram 
Shri, briefly stated as the defendant, was the 
zamindar of the aforesaid Mauza, but on the 
abolition of zamindari her rights, title and in- 
terest in the said zamindari of village Ved- 
pura, including the plots mentioned above, 
ceased to exist and were extinguished. The 
rights of the defendant vested in the State 
of U. P. that is, the plaintiff No. 1, which 
became the owner in possession of the zamin- 
dari since 1-7-1952. It was asserted that 
the defendant was neither the owner of the 
aforesaid Banjar, Usar, Rasta and Abadi plots 
nor had she any right to hold any Mela or 
Bazar over those plots. er the Zamindari 
was abolished, the State of U. P. issued a 
notification under Section 117 of the Act, 
As a result of this notification, the aforesaid 
Banjar, Usar, Rasta and Abadi plots, and 
the trees standing on them, got vested in 
the plaintiff No. 2, which was coming in 
posséssion over the same. On these oe 
tions the plaintiffs alleged that although the 
defendant had no right or interest in the plots 
in dispute yet she had been trying to interfere 
in holding the Bazar, which gave rise to two 
proceedings under Section 145, Criminal P. 
C. In those proceedings the Sub-divisional 
Magistrate found on 80-9-1957 that the plots 
were in possession, of the defendant, and that 
she would continue to remain in possession 


over the same until she was evicted there- 


from in due course of law. It was alleged in 
paragraph 18 of the plaint that although as 
a result .of the notification -published in the 
gazette. under Section 117 of the Act the 
plots in dispute and the trees standing there- 
on were vested .in the plaintiff No. 2, which 
was entitled to get the relief for declaration 
and possession about the plots in question 
yet in order to avoid future controversy con- 
cerning the vesting of Bazar plots, trees and 
abadi plots in plaintiff No. 2, it was neces- 
sary that plaintiff No. 1 was also added as a 
plaintiff in the suit and also claimed the re- 
liefs as prayed, It was specifically mentioned 
in the plaint that plaintiffs Nos. 1 and 2 
would have no objection at all if the reliefs 
claimed in the suit were given to plaintiffs 
Na l a A or aaa £ them. This neces- 
sitate e fi ot the present sui in- 
tiffs Nos. 1 and 2, ii 


3. Subsequently, an amendment was 

made in the plaint and Zila Parishad, Etawah, 

was added as plaintiff No. 3 in the suit on 

the allegation that as plaintiff No. 3 wag 

managing the Mela and Bazar, therefore, 

plaintiff No. 3 was also entitled to the reliefs 
ed in the suit. 


4. The suit was contested by the 
defendant .on a number of grounds, includ- 
ing that the plaintiffs were neither owners 
norin possession of the plots in dispute, nor 
had they any title or interest of any kind 
in the plots and the cattle market. The de- 
fendant asserted that none of the -plots was 
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Banjar, Usar, Rasta ete;. aad, therefore there 
was no. question of those plots being .vested 
in the State of U. P. According to the case 
of the defendant, the plots were Abadi plots 
over which constructions belonging to her 
stood and, therefore, by virtue of those con- 
structions those plots should be deemed to 
have been settled with her under Section 9 
of the Act. The land which was lying va- 
cant was claimed to be appurtenant to those 
constructions and, therefore, she asserted 
that she was entitled to continue in posses- 
sion of the appurtenant land as well under 
the aforesaid section, She claimed that the 
trees standing on the aforesaid plots be- 
longed to her. Initially, she also asserted 
that there was some grove standing on the 
land, but subsequently that plea was given 
up and, therefore, it is not necessary to deal 
with the same. 


5. In the statement made under 
Order XVIII Rule 2 C. P. C., counsel for 
the plaintiffs stated that plots Nos. 101, 108 
199/1, 200, 204 and 205 were Banjar and 
Usar plots, plots Nos, 102, 104 and 105/1 
were Abadi plots and plot No. 201 was the 
Rasta plot immediately before the date of 
vesting, With regard to plot No. 199/1, 
the statement made by the counsel for the 

laintiffs was that there were some Kuchcha 
horses on this plot but they belonged to 
sweepers whereas the constructions standing 
on plots Nos. 104 and 105/1 belonged to 
Chamars. The counsel for the plaintiffs de- 
nied that there was any sehan or Chabutra in 
plots Nos. 102, 103 and 104. Sri Jj. N. 
Tewari, counsel for the defendant, also made 
a statement under Order XVIII Rule 2, C. P. C. 
and denied that the plots in dispute were 
Usar, Banjar or Rasta at the time of vesting. 
According to his statement, at that time they 
were all abadi plots, plots Nos. 102, 108 and 
104 had been carved out of the old grove 
No. 104 belonging to the husband of the 
defendant, whereas plot No. 102 was con- 
verted into abadi prior to 1819 Fasli, and 
the shops and the houses standing on the land 
belonged to her and not to Chamars, as was 
the case of the pleintiffs. He also stated that 
there were 125 or 150 Chabutras, and that 
they formed an enclosure of the entire area. 


6. The suit was dismissed by _ the 
tria] court on the findings that the land in 
suit was the cattle market site of the defen- 
dant and. should be deemed to have been 
settled with her under Section 9 of the Act 
as buildings and land appurtenant thereto. 
The trial court held that there were 125 Cha- 
butras.on the land in dispute, and that a very 
big cattle market was being held on the land 
in question twice in a week. These Chabut- 
ras were built all round the land for the 
cattle market for the use of the shop keepers 
and the customers. The issue of limitation 
was also decided in favour of the defendant, 
Agerieved, the present appeal has been fil 
by the State of U. P. alone. ; 
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-u % | Leamed counsel for the defendant 
raised a preliminary objection about the main- 
tainability of the appeal on the ground that. 
as the State of U. P. did not. have any right 
or interest in the land involved in the present 
suit, having given the same to the Gaon 
Sabha, that is, plaintiff No. .2, by means of 
a notification issued under Section 117 of 
the Act, therefore, the appeal filed by the 
State of U, P. was not maintainable. He 
submitted that a relief in an appeal could be 
granted only to a person who was interested 
in its subject-matter, and as the State of U. 
P. had neither any interest in the properties 
involved in the present case nor had the 
plaintiff No. 1 any interest in the appeal, 
therefore, the appeal was Hable to be dis- 
missed on ground alone without going 
into the merits of the same. ‘Sri B. D. 
Agrawal, the learned Chief Standing Counsel 
appearing for the State of U. P,, disputed 

e above contention of the learned counsel 
for the defendant and submitted that the 
State of U. P, was competent to file the ap- 
peal as it was a proper party in the suit, if 
not a necessary one, 


& Section 96 of the Civil P. C. 
deals with appeal from original decrees. It 
does not enumerate the persons who can file 
an appeal under the aforesaid section. It 
only lays down that an appeal shall lie from 


every decree passed by any court exercising 
origina. jurisdiction to the Court 
authorised to hear the appeals. It 






ieved or pre- 


in the person who is ag 
> who 


judiced thereby. A 
would benefit from 


subject- 
) e well 
known Jak aang which laid down the defi- 
nition of the phrase “Aggrieved person” is 
by James, L. J. in Re Sidebotham: Ex, p. 
Sidebotham (1880) 14 Ch. D. 458. It was 
observed that the words ‘person aggrieved’ 
in E 71 of. the Bankruptcy Act of 1869 
meant: 


“not really a person who is disappointed 
of a benefit which he might have eed 
if some order had been made. A ‘person 
aggrieved” must be a man who had suffered 
a legal grievance; a man against whom a de- 
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eision -bas been: proncanced which:had. wrong- 
fully deprived fim. of something, or wrong-, tainable. 


fully ed him something or wrongfully 
affected his title of something.” l 
' Q The important thing which may 
be noted in this definition is that the person 
filing an appeal must have “legal grievance 
against the decision which wrongfully de- 
prives him of something” or ects his 
title to something”. This definition was, how- 
ever, subsequently treated as not exhaustive, 
Corpus Juris Secundum, Volume IV, page 
856, I Edition, dealing with the same o 
served as follows: 


“Broadly speaking, a party or person is 
aggrieved by a decision when, only when it 
operates directly and injuriously — upon his 
personal, pecuniary or proprietary rights”, 

10. From these citations, it is clear 
that the mere fact that a judgment is wrong, 
does not entitle a person to file an appeal 
against the same, It is necessary that such 
a person must be deprived of the results of 
the litigation which he was expecting in his 
favour in case the judgment’ went against 
him. This will give rise to a grievance which 
may be taken up in appeal by such a person. 
Dealing with this in Re Riviere’s Trade Mark 
(1884).26 Ch. D. 48, Lord Selborne observ- 
ed: 


eae Sat ect bake it must be. a legal griev- 


Il. In Adi Pherozshah Gandhi v. H, 
M, Seervai, (AIR 1971 SC 385), the Supreme 
Court was also required to consider the 
scope and ambit of the words “person ag- 
grieved” used in Section 87 of the Advocates 
Act, 1961. In that case one Adi Pherozshah 
Gandhi, who was an Advocate, was called 
upon by the Bar Council of the State of 
Maharashtra to show cause as to why he 
should not be held guilty of misconduct. The 
Advocate offered his a cara assertin 
that he was innocent and was the victim o 
misunderstanding. The Disciplinary Com- 
mittee were satisfied that he was not guilty 
of professional misconduct. The Committee, 
therefore, ordered that the proceedings be 
dropped, Aggrieved by the said order of 
the Disci linary Committee, the Advocate 
General oF the State of Maharashtra filed an 
appeal before the Bar Council of India. The 
appeal was contested by Adi Pkerozshah 
Gandhi, One of the grounds taken by him 
was that the Advocate General had no locus 
standi to file the appeal. The objection was 
overruled by the Bar Council and the appeal 
was allowed. Consequently, the Advocate 
filed an appeal under Section 88 of the Bar 
Councils Act to Supreme Court. The Ad: 
vocate contended that the order passed by 
the Bar Council of India was without juris- 
diction as the appeal filed by the Advocate 
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General before the said: body’ was not main- 
Dealing with the expression “any 
person aggrieved” used in Section 87 of: the 
Advocates Act,-1951, the Supreme Court con- 
sidered a number of English authorities on 
the above controversy and observed in para- 
graph 12 as under:— 


“From these cases it is apparent that any 
person who feels disappointed with the result 
e case is not a ‘person aggrieved’. He 
must be disappointed of a benefit which he 
would have received if the order had gone 
the other way. The order must -cause him 
a legal grievance by wrongfully deprivin 
him of something. Tt is no doubt a lega 
grievance and not a op ance about material’ 
matters but his legal grievance must ‘be a 
tendency to injure him. That the order is 
wrong or that it acquits someone who he 
inks ought to be convicted does not by it- 
self give rise to aren grievance. These prin- 
ciples are eee om the cases- cited and 
do not, as I shal] show later, do violence to 
e context in which the phrase occurs in 
the Advocates” Act?” . 


12. The Supreme Court, ` therefore, 
made it clear that in order to be entitled to 
file an appeal a person must have a legal 
a owence which might have deprived him of 

e benefit in case the judgment had gone 
the other way. 


18. We will now examine the various 
Provisions of the Act in order to find out 
whether the State of U. P. could be consider- 
ed as an ‘aggrieved person’, The preamble 
of the Act lays down that the Act was pass- 
ed to provide for the. abolition of the zamin- 
dari system which involved. intermediaries 
between the tiller of the soil and the State 
in Uttar Pradesh and for the acquisition of 
their rights, title and interest and to reform 
the law relating to land tenure consequent 
on such abolition and acquisition and to make 
provision for other matters connected there- 
with. Section 4 of the Act provides for vest- 
ing of estates in the State, Consequently. 
all estates situated in Uttar Pradesh stood 
vested in the State from 1-7-1952. Conse- 

uences of vesting have been enumerated in 
ection 6 of the Act. It says that all rights, 
title and interest of all intermediaries in- every 
estate, including land cultivable or ‘barren, 
abadi holding or groves hats, bazars and 
melas, other than hats, bazars and melas 
held upon land to which clauses (a) to (c) of 
Sub-section (1) of Section 18 apply, shall 
cease and be vested in the State af U. P. 

ee from all encumbrances, Section 9 deal 
with the settlement of private wells, trees 
in abadi and buildings with the existin 

owners or occupiers thereof, Chapter vil 
concerns with the Gaon Sabha. A Gaon 
Sabha is a body corporate having been creat- 
ed’ under ‘Section 3 of the U. P. Panchayat 
Raj Act. By Section 117 of the Act the State 
Government has been empowered by notifi- 
cation in the gazette to deélare that from the 
date to be specified on this‘ behalf ‘all or 


RES AH {Prs. 18-17] 


any of the things mentioned in Section 117, 
which had been vested in the State under 
She Act, shall bs vested in the Gaon Sabha 
or any other local authority established for 
the whole or part of the village in which 
the said things were situated. Sub-section 
(2) of Section 117 of the Act provides as 
under: 

“ Notwithstanding anythiag contained in 
this Act or in any other law for the time 
being in force the State Government may by 
notification in the gazette declare that as 
from the date to be specified all or any of 
the things specified in clauses (i) to (vi) of 
sub-section (1) which, in respect of any part 
of the village included after the seventh day 
of July, 1949 within the limits of a city, 
municipality, notified area, town area or can- 
tonment under the provisions of the Uttar 
Pradesh Nagar Mahapalika Adhiniyam, 1959, 
the United Provinces Municipalities Act, 1916, 
the United Provinces Town Areas Act, 1914, 
or the Cantonments Act, 1924, as the case 
may be had vested in the State under thi 
Act shall vest in the Gaon Sabha established 
for the remaining part of such village.” 

14, The other sub-section of Section 
117 of the Act, which deserves to be notic- 
ed, is sub-section (6). The said sub-section is 
as under: 


“(6) The State Government may at any 
time, by notification in the Gazette, amend 
or cancel any declaration or notification made 
in respect of any of the things aforesaid, 
whether generally or in the case of any Gaon 
Sabha or other local authority, and resume 
such thing, aad whenever the State Govern- 
ment so resumes any such thing, the Gaon 
Sabha or other Jacal authority, as the case 
may be, shall be entitled to receive and be 
paid compensation on account only of the 

evelopment, if any, affected by it in or over 
that thing: 


Provided that the State Government may 
after such resumption, make a fresh declara- 
tion under sub-section (1) or sub-section (2) 
vesting the thing resumed in the same or any 
other local authority (including a Gaon 
Sabha), and the provisions of sub-sections (8), 
(4) and (5), as the case may be, shall mutatis 
mutandis, apply to such declaration.” 

15. Section 119 of the Act provides 
that notwithstanding anything contained in 
Sections 117 and 118, the State Government 
may at any time, by notification in the Gazette 
declare that, as from the date to be specified, 
hats, bazars, and melas etc. which had been 
vested in the Gaon Sabha would be transfer- 
red to and be vested in the Zila Parishad or 
any other authority. Section 122-A gives 
power of superintendence, management and 
control of land etc. en the Land Manage- 
ment Committee. The Land Management 
Committee is an administrative Dody ‘of a 
Gaon Sabha. Sub-section (2) of Sec. 122-A 
deals with the functions and duties of the 
Land Management Committee, which are, in- 


ter alia to settle and manage the land, con- 
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duct and prosccute a suit or ponini 
against or by tbe Gaon Sabka, Section 122- 
of the Act speaks of power of the Land 
Management Committee and the Collector. 
Section 126 deals with the power of the State 
Government to issue orders and directions 
for the purpose of being carried out by the 
Land Management Cemmittee, 


16. A review of the aforesaid pro- 
visions would indicate that the State Gov- 
ernment became the owner of the entire es- 
tates, which were vested upon it consequent 
to the abolition of zamindart. the in- 
termediaries ceased to have any interest in the 
properties which passed on to the State Gov- 
ernment consequent upon the issuing of the 
notification under Section 4 of the Act. The 
State was thus the absolute owner of the pro- 


perty. 


17. In order, however, to provide 
for proper management of the properties, 
which were vested in the State Government, 
it was provided in Chater VIII of the Act 
that the State Government could pass on all 
or anyone of the things mentioned in Section 
117 of the Act to the Gaon Sabha, The 
Legislature has used the word ‘vest’ in Sec- 
tion 117 of the Act as well. But, the vest- 
ing in Section 117 of the things mentioned 
therein is altogether for a different object 
and purpose than one which is contemplated 
by Sections 4 and 6 of the Act. The pur- 
pose behind Section 117 is only a limited 


ore for the purpose of superintendence, 
management and control, as laid down in 
Section 122-A of the Act. By the notifica- 


toin issued under Section 117 of the Act 
the State Government does not transfer the 
ownership in the property. It only transfers 
its possession. Sub-sections (2) and (6) of 
Section 117 of the Act bear out the above 
position. By Sub-section (2), as noted above, 
it has been laid down that notwithstandin 

the notification under Sub-section (1) o 

Section 117, the State Government can take 
it back from the Gaon Sabha in whose favour 
the vesting had initially taken place under 
Section 117, and may give the same to any 
other local authority, including another Gaon 
Sabha. Similarly, Sub-section (6) of Sec- 
tion 117 also empowers the State Government 
to amend or cancel any declaration made 
under Sub-section (1) of Section 117 and 
resume such thing whenever the State Gov- 
ernment so desires. The State Government 
has only been made liable to pay compensa- 
tion for the development which might have 
been carried on by the Gaon Sabha on the 
and given to it, These provisions thus make 
it fully clear that the Gaon Sabha, in whose 
favour a noizfication under Section 117 is 
made, does not become the absolute owner 
of the property. -Had that been the fact, the 
State Government could not take it back 
from the Gaon Sabha, as provided in Sub- 
sections (Z) and (6). The fact that the State 
Government has only been made Hable to 
pay development charges and not the cust of 
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the prop taken back in pursuance to the 
noti non. under Sub-section (6) of Sec- 
tion 117 of the Act also establishes that what 
had been passed on by the State Government 
under Sub-section (1) of Sec, 117 was only a 
right of management, superintendence and 
control. As a matter of fact, Section 122-A 
specifically deals with the power of the Land 
Management Committee saying that it will 
only have superintendence, management 
control of the Jand. It is worthy of note that 
this Section or any other section in the Act 
does not empower the Gaon Sabha to alie- 
nate the land given to it under Section 117 
permanently. Refusing to confer the power 
of alienation on the Gaon Sabha is antithesis 
to the right of ownership. In our opinion, 
therefore, the State Government does have an 
interest in the property despite the notifica- 
tion under sub-section (1) of Section 117 of 
the Act. Any decision given by a court in 
which the State Government is a party is 
bound to injure or prejudice the interest of 
the State Government, The State Govern- 
ment would in that event be entitled to file 
an appeal against the same. ile accept- 
ing the right of the State Government to fle 
an appeal against the judgment given by it, 
we do not wish to lay down that the State 
Government is a necessary party in all the 
suits between the Gaon Sabha and others. 
We are concerned only with the limited ques- 
tion in this case whether the State Govern- 
ment having instituted the suit along with 
the Gaon Sabha could be said to be a person 
entitled to file an appeal, although the Gaon 
Sabha is a party in the same. As stated 
above, learned counsel for the defendant Sri 
Shanti Bhushan submitted that as the entire 
rights and liabilities had been transferred to 
the Gaon Sabha, therefore, the State Govern- 
ment ceased to have any interest in the sub- 
ject-matter and, consequently, the State of 
U. P. had no right to file an appeal. But, 
we are unable to accept the above submis- 
sion of the learned counsel for the respondent 
as, in our opinion, the same has no merits. 
The State Government, as stated above, had 
a legal grievance which had a tendency to 
injure its interest, 


18. Learned counsel for the respon- 
dent, however, urged that upholding the 
right of the State Government to file an ap- 
peal would result in ignoring the latter por- 
tion of Sub-section (1) of Section 117 of the 
Act, which is as under: 


“..- -which had vested in the State under 
this Act shall vest in the Gaon Sabha or any 
other local authori established for the 
whole or part of the village in which the 
said things are situate,.......... ge 


19. He submitted that the legislature 
has used the same words in Section 4 of the 
Act and as the same words have been used 
by the legislature in the same enactment at 
two places, a court should give the = 
meaning in order to carry out the purpose o 
the section. We are afraid that the above 
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contention of the learned counsel for the res- 
pondent is devoid of all substance and must 
e rope There is a natural presumption 
that identical words used in the same section 
or in different parts of the same Act are in- 
tended to have the same meaning and effect 
throughout the Act. But, this is not an in- 
variable rule. Where the subject matter, to 
which the words refer, is not the same in 
several places where they are used or the 
context in which the same words have been 
used is different, the meaning may very well 
vary to meet the purpose of the Act. It is, 
therefore, the context which is important for 
the purpose of understanding the meaning. 
The word ‘vest’ is not a word of fixed con- 
notation or meaning. It has several meanings 
Sod alae upon the context in which it has 
been used. The meaning of the word ‘vest’ 
given in Black’s Law Dictionary, 4th Edition, 
is “to give an immediate fi ed right of pre- 
sent or future enjoyment, to clothe with pos- 
session, to deliver full possession of land or 
an estate, to give seisin.” Giving the details 
it has been said in this dictionary that “the 
normal sense of the word is to indicate a 
present and immediate interest as distinguish- 
ed from one that is contingent”. In Websters 
Third International Dictionary, the meaning 
of this word is “to place or give into posses- 
sion or discretion of some person or autho- 
rity. The other meaning given is “to give 
to a person a legally fixed immediate right 
of present or future enjoyment.” In Richar- 
dson v. Robertson (1862) 6 LT 75, dealin 
with the same expression ‘vest’ used in a local 
Act, Lord Cranworth observed as under: 


the word ‘vest’ is a word, 
at least, of ambiguous import. Prima facie 
Vesting” in possession is the more natural 
meaning. The expressions ‘investiture’ — 
clothing —- and whatever else be the ex- 
planation as to the origin of the word, point 
prima facie-rather to the enjoyment than to 
the obtaining of a right. But I am willing to 
accede to the argument that was Rea at 
the bar, that by long usage ‘vesting’ ordinari- 
ly means the having obtained an absolute and 
indefeasible right, as contra-distinguished 
from the not having so obtained it. But it 
cannot be disputed that the word ‘vesting’ 
may mean, and often does mean, that whic 

is its primary etymological signification, 
namely, vesting in possession.” 


20. Dealing with the word ‘vest’ with 
reference to the provisions of a local Act, 
Willes, J., in Hinde v. Chorlton (1866) 2 
C. P. 104 at p. 116, held as under: — 


there is a whole series of 
authorities in which words, which in terms 
vested the freehold in persons appointed to 
perform some public duties, such as canal 
companies and ‘boards of health, have been 
held satisfied by giving to such persons the 
control over the soil which was necessary to 
the carrying out the objects of the act with- 
out giving them the freehold.” 


' 2 The: Supreme. Court. in The 
Fruit and Vegetable Merchants Union. v. 
Delhi Improvement Trust (AIR 1957 SC 
344} was required to consider the meaning 
‘of the word ‘vest’ used in U. P, Town Im- 
provement Act. After considering the various 

rovisions in the said Act, it came to the 
following conclusion: 


“That the word “vest” is a word of 


to a 
insolvent and further provi I 
property shall thereupon vest in such recei- 
ver’. The property vests in the receiver for 
the purpose of administering the estate of the 
insolvent for the payment of his debts after 
realising his assets. The property of the in- 
solvent vests in the receiver not for all pur- 
poses but only for the purpose of the Insol- 
vency Act and the receiver has no interest 
of his own in the property. On the other 
hand, Sections 16 and 17 of the Land Ac- 
uisition Act (Act 1 of 1894), provide that 
the property so acquired, upon the happen- 
ing of certain events, shall “vest absolutely 
in the Government free from all encumbr- 
ances”. In the cases contemplated by Sec- 
tions 16 and 17 the property acquired be- 
comes the property of Government without 
any conditions or limitations either as to 
title or possession. The legislature has made 
it clear that the vesting of the property is 
not for any limited purpose or limited dura- 
tion. It would thus appen that the word 
“vest” has not got a fixed cannotation, mean- 
ing in all cases that the property is owned by 
the person or the authority in whom it vests. 
It may vest in title, or it may vest in posses- 
sion, or it may vest in a limited sense, as 
indicated in the context in which it may 
have been used in a particular piece of legis- 
lation. The provisions of the Improvement 
Act, particularly Sections 45 to 49 and 54 
and SLA when they speak of a certain build- 
ing or street or square or other land vesting 
in a municipality or other local body or in 
a trust, do not necessarily mean that owner- 
ship has passed to any of them. 


- 2% Having thus found that the word 
“vest” does not have a fixed connotation or 
meaning, we may now consider the relevant 
provisions of the Act having bearing on this 


point. We have already mentioned | 
ive provisions exhaustively. It is not neces- 
It would ice to 


sary to repeat them. | : 
penton that vesting of right, title or inte- 
rest has the object of divesting the interme- 
diaries whereas the vesting under Section 117 
of the Act has the limited purpose of placing 
the Gaon Sabha into possession for the pur- 
poses of enabling the Gaon Sabha to acquire 
present .and immediate right to enjoy the 
same. With reference to the context in 
which the word ‘vest’ has been used in S. 117 
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Q) of the Act, it does not mean that Gaon 
abha was conferred with . absolute. title 
or right over the things mentioned therein 
after divesting the State of its title. As ex- 
Da above, the Gaon Sabha has been given 
e right of superintendence, management 
and control. Title over these items regard- 
ing which notification under Section 117 (1) 
has been issued, stil] remains with the State. 
It is this retention of the title that justifies 
the power of resumption under Section 117 
6) of the Act. The submission of the learn- 
counsel for the respondent that the State 
was merely a formal owner and does not 
ve. paramount title is wholly untenable. 
Faced with the distinction of phraseology 
used in Sub-sections (4) and (6) to that of 
Section 117 (1) of the Act, the learned coun- 
sel for the respondent asserted that the same 
was done by way of abundant caution and 
no special significance could be attached to 
it. We do not find any merit in this ap- 
poe The distinction made is obvious, de- 
iberate and purposive incorporated to achieve 
different objects. We, accordingly, find that 
Section 117 (1) of the Act when it speaks 
of certain things vesting in the Gaon Sabha, 
it does not mean that ownership has passed 
therein to the Gaon Sabha. 


23. Learned counsel for the respon- 
dent strongly relied upon a case in Mohammad 
Shafi v, Gram Sabha, Bisauli, (1970 AWR 
(HC) 502), in support of his contention that 
propri tary rights were vested in the Gaon 
Sabha in the things mentioned in clauses (ii) 
to (vi) of sub-section (1) of Section 117. Te 
appears that Gram Sabha, Bisauli, district 
Etawah, instituted a suit against Mohammad 
Shafi for demolition of certain constructions 
made by him over plot No. 861, situated in 
village Bisauli. The claim of the Gram Sabha 
was based on its right of ownership. The 
suit was dismissed on 9-12-1965. During 
the panone of the appeal preferred against 
the aforesaid decree, the State Government 
issued a notification under Section 8 (1) of 
the U. P. Town Areas Act, 1914, on 18-7- 
1966 and declared Bisauli to be included in 
the Town Area of Achhalda with effect from 
15-7-1966, Plot No. 861 was also one of the 
plots which were included in it, As a result 
of the aforesaid notification, with effect from 
15-7-1966, the aforesaid plot No. 861 of 
village Bisauli got included in the territorial 
limits of the Town Area, Acchalda. There- 
after, Mohammad Shafi filed an application 
stating that as the Gram Sabha was no longer 
interested in the property, the same having 
gone to the Town Area, the suit filed by 

e Gram Sabha had become infructuous. The 
Civil Judge oy ipsa the application of 
Mohammad Shafi on the ground that no noti- 
fication divesting the Gram Sabha of this plot 
having been issued by the State ‘Government 
under Section 117 (6) of the U. P. Zamindari 
Abolition and Land Reforms Act, the pro- 
prietary_ interest of the Gram Sabha in this 
plot still continued. Aggrieved by:.the dis- 
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missal of the aforesaid application, Moham- 
mad Shafi had filed a revision in this Court, 
Dealing with this question, a Division Bench 
of this Court in this case of Mobammad 
Shafi (supra) held as under: 

“Mere change in the territorial limits of 
a Gaon Sabha by transferring particular areas 
from the territorial limits of the Gaon Sabha 
to the territories of any other local authority 
(including a Town Area) would not automa- 
tically divest the Gaon Sabha of the things 
specified in clauses (i) to (vi) of Sub-section 
(1) (Like land, forests, fisheries, hats, bazars, 
etc.). The rights in such things would stand 
divested transferred only if a notification in 
the Gazette declaring such divesting, and 
vesting in the Town Area, is published. Since 
no such notification was made by the State 
Government, the rights in the instant case, 
which vested in the Gaon Sabha, continued 
to remain so vested, and would not vest in 
the Town Area,” 


‘ The facts of the case mentioned 
above would indicate that this Court was not 
considering the question of interest of the 
State in the land given to the Gram Sabha 
in pursuance to a notification under Sec- 
tion 117 (1) of the Act. It was concerned 
with a limited question of the effect of sub- 
sections (2) and (6) of Section 117. Itis true 
that while dealing with this controversy this 
Court used the words such as “proprietary 
interest of the Gram Sabha’, divesting, vesting 
would stand transferred, But, the mere use of 
these words in the judgment does not show 
that the Division Bench held that whatever 
was transferred to the Gram Sabha under 
sub-section (1) of Section 117 was such an in- 
terest which divested the State Government 
altogether of its rights obtained by it in pur- 
suance of the notification under Section 4 of 
the Act. This case, according to our view, 
is clearly distinguishable and does not apply 
to the facts of the present case. A judgment 
is authoritative only as to its ratio decidendi. If 
in the course of arguments and decision of a 
case many incidental considerations arise 
which are all part of a logical process but 
have different cays that will not make the 
observations made in that connection binding. 

25. For the reasons given above, we 
overrule the preliminary objection raised by 
the learned counsel for the respondent and 
proceed to decide the appeal on merits. 


26. Now coming to the merits, the 
issues which may first be taken up are 
issues Nos. 1 to 4. These issues were taken 
together by the court below and as the points 
involved for their decision are common, we 
also propose to do the same, It may be noticed 

at the counsel for the plaintiff stated under 
Order X Rule 2 C. P. C. that there were 
buildings over plots Nos. 102, 104 and 105/1 
for the last 20 or 25 years. He also accept- 
ed that there were two temples and some 
houses on plot No, 102. With respect to the 
other plots, the statement made by the plain- 
tiffs counsel was that they were Banjar, and 
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that the defendant used to hold a cattle fair 
on the same before the date of vesting. Coun- 
sel for the defendant also made a statement 
under Order X Rule 2 C, P. C. He stated 
that all the plots in question were previously 
groves but they lost their character and were 
converted into abadi. He claimed that there 
were houses, Chabutras and shops over plots 
Nos, 119/1 105, 104, 108, 102, 101. 200, 204 
and 205. With regard to plot No. 201, the 
statement was that it was not the passage, as 
claimed by the plaintiff, but was abadi of 
the defendant. ‘The plaintiff produced four 
witnesses and also filed documentary evi- 
dence in support of its claim. The witnesses 
produced were Raghunandan (P. W. 1), Gopi 
Nath (P. W. 2), Rustam Singh (P. W, 3), 
and Chunni (P. W. 4). Raghunandan is an 
employee of the Zila Parishad, Etawah. He 
narrated the character of the land as Usar, 
Banjar, Rasta and abadi. The existence of 
some of the Chabutaras was also admitted 
by him, The statement of Gopi Nath was 
that the bazar was being held over the plots 
twice a week, and that there were 10 or 20 
Chabutras in existence, which were scattered 
on all the four sides of the land in dispute. 
Rustam Singh testified that some of the shop 
keepers had collected heaps of mud over dif- 
ferent portions of the land in dispute and 
the same were being used by them. The 
last witness of the plaintiff was Chunni, He 
turned hostile in the examination-in-chief, as 
a result thereof the plaintiff was permitted 
to cross-examine him. The total effect of 
the statement made by him was that he ad- 
mitted that the land in dispute was enclosed 
by Chabutras from all the four sides and 
those Chabutaras and Madaiyas were in exi- 
stence since long. He also stated that there 
were 80 or 32 mounds of earth and the total 
number of Chabutras which he saw at the 
spot was between 15 and 20. The total ef- 
ect of the statement made by this witness 
is the acceptance of the existence of some 
Chabutras on the land in dispute for the last 
several years. Although the evidence of this 
witness was declared as that of a hostile wit- 
ness yet the same will be read in the same 
manner and to the same extent as that of 
any other witness. This was the total evi- 
dence produced from the side of the plain- 
tiff on the nature and condition of the land 
as existing on the spot. 


27. The defendant has produced as 
many as nine witnesses in support of her. case. 
She also filed some documentary evidence, a 
reference of which will be made subsequent- 
ly. The witnesses produced by the defen- 

ant were Shyam Behari (D. W. 1), Ganga 
Charan (D. W. 2), Ram Bharosey (D. W. 3), 
Bale Ram (D. W., 4), Lala Ram (D. W. 5), 
Lakhan Singh (D. W. 6), Ram Charan 
(D. W. 7), Itwari (D. W. 8) and Maharaj 
Singh (D. W, 9). Shvam Behari was the 
Pradhan of village Vaidpur since 1961. He 
made the statement in the court on 5-11-1963. 
He was asked in the cross-examination whe- 
ther he knew that the Gram Samaj was also 
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one of the plaintiffs in the present suit. He 
had the courage to state that he did not know 
that the Gram Samaj was also a party in the 
present suit, and that he had come to de- 
pose in the court without taking the permis- 
sion from the Deputy Collector. 
This statement of Shyam Behari 
that he did not know about the fact of the 
Gram Samaj being one of the plaintiffs of 
the present suit goes a long way to discredit 
his testimony. It is admitted on all hands that 
the bazar or Mela, which was being held 
over the land in dispute, was ane of the 
famous and important Melas of this district. 
The plots in dispute involved in this litigation 
measured 17 acres. It is unbelievable that 
he did not know that the Gram Samaj was 
a party in this litigation in spite of his 
position of being pradhan of the village in 
question. His statement gives us an impres- 
sion that he is a brazen-faced liar and it 
would be unsafe to rely on the testimony of 
this witness for the purpose of finding out 
the truth. The other witness, who has to be 
discarded, is Ram Charan. He was the Pujari 
in the temples situate over the land in dis- 
pute, He admitted that he used to receive 
salary from the defendant. He was in ser- 
vice since long. His statement read as a whole, 
so does not inspire confidence. On ac- 
count of these facts, the statement made by 
him is also unworthy of belief. Ganga Charan 
stated that there were 100-125 Chabuitras 
over the plots in dispute, He also stated that 
there were 15 or 16 shops and 14 or 15 
houses on the land in dispute, He admitted 
that he was occupying one of the shops in- 
volved in the present case. He was asked 
in the cross-examination whether he 
counted the Chabutras existing on the land 
in dispute. He stated, firstly, that he had 
done so, but, subsequently, changed his state- 
ment and said that labourers told him the 
number of the Chabutras. He could not also 
give the reason for counting them. The 
statement made by him that all these Cha- 
butras existed over four or five plots again 
makes his testimony doubtful. We, therefore, 
do not find his statement believable on the 
‘question of existence of the number of Cha- 
butras on the disputed land. His knowledge 
about the number of Chabutras is hearsay. 
Ram Bharosey, Bale Ram, Lakhan Singh, and 
Itwari repeated the same fact about the exi- 
stence of 100-125 Chabutras over the land 
in dispute, ‘These Chabutras, according to 
their statements, were in existence for the 
last 80 or 35 years. They also stated that 
all the plots in dispute were abadi. Although 
there is nothing particular against any of 
these witnesses which could render their 
testimony unbelievable but it appears to us 
that these witnesses have exaggerated the 
number of Chabuiras existing on the land in 
dispute solely with a view to make state- 
ments in favour of the defendant. None of 
these witnesses gave details of the existence 


of particular number of Chabutras over a parti- 
cular plot. Each one of them repeated the 
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parrot like story by stating that there were 
100-125 Chabutras over the plots in dis- 
pute. The remaining witnesses are Lala Ram 
and Maharaj Singh. Lala Ram asserted that 
the houses, shops, temples and the Chabu- 
tras could not be used without open space. 
He also stated that no portion of the land 
was Banjar, Usar or passage and that the 
houses, shops and Chabutras were in ex- 
istence. He admitted in the cross-examina- 
tion that he was not in a position to tell the 
particular plots in respect of which the dis- 
pute was going on and also the details about 
the situation of these Chabutras. So far as 
Maharaj Singh is concerned, he was a highly 
interested witness as he was the Mukhtar-i- 
am of the defendant and her real brother. 
The sum and substance of the discussion of 
the oral evidence of the witnesses produced by 
the defendant is that their statements 
about the number of Chabutras are vague, 
without necessary details and, therefore, we 
do not consider it safe to rely on the state- 
ments of these witnesses that there were 
100-125 Chabutras over the land in dispute 
scattered all over the plots and that the same 
had rendered the land unfit for any other 
use. 


28. Learned counsel for the defen- 
dant invited our attention to Exhibits A-34 
and A-35. Ext. A-834 is a copy of the report 
of the Tehsildar, without bearing any date, 
to the Sub-Divisional Officer, in which it was 
mentioned that the defendant was holding 
her cattle fair over the land in dispute, A 
map was also prepared by him for showin 
the area of Mela covered by the report whic. 
was submitted by him, As mentioned above, 
although the exact date has not been given in 
that paper yet it does appear that it was sub- 
mitted sometime in 1959. This report does 
not advance the case of the deldi inas- 
much as there is nothing in it which could 
show that the entire area of the land involved 
in the present case was covered by construc- 
tions such as that which had been pleaded 
in the present suit by the defendant. The 
one thing which is established is that the 
defendant was holding her cattle market over 
these plots. This by itself would not entitle 
the defendant to get any right. Further, we 
are of the opinion that the vias of the Teh- 
sildar is an expression of his impression 
gathered by him at the spot. The report is 
evidence only of the fact that he had been 
deputed to make an enquiry and that he came 
to the conclusion mentioned by him in his 
report and shown in the map. It will, how- 
ever, be incorrect to say that the report is 
admissible under Section 35 of the Evidence 
Act, as submitted by the learred counsel 
for the respondent. Had the defendant exa- 
mined the Tehbsildar as a witness, the report 
might have become admissible under some 
other provision of the Evidence Act, 

29. jt may be remembered that all 
the ten plots, which were involved in the 

resent case, were situated in a village which 
ad been affected by the abolition of Zamin- 
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dari. Al} the rights, title and interest ot 
the intermediaries over the plots situate in 
this village were vested in the State 
and. the State had thus become owner 
of the same. The defendant could 
succeed in etting these plots only 
when she established that they had been 
settled with her under Section 9 of the Act. 
Section 9 of the Act is an exception to the 
general state of affairs and, therefore, the 
burden lay on the defendant to establish 
that the Jand was such to which the provi- 
sions of Section 9 applied. Although we 
have not accepted the statements of the wit- 
nesses of the defendant on the question of 
the number of Chabutras yet it does appear 
from their statements coupled with the evi- 
dence of the plaintiffs witnesses and the 
statement made by the counsef] for the plain- 
tiff himself that there were some buildi 

and shops as well as temples and Aushdha- 
layas existing on the land. The extent of the 
land covered. by these constructions has not 
been given either by the plaintiff or by 
the defendant. The defendant simply assert- 
ed that the entire area was abadi covered 
by the constructions, already mentioned 
above, In view of this state of affairs, the 
court below rightly issued a Commission for 
the purpose of locating the plots as well as 
the buildings in dispute standing thereon. 
The Commissioner appointed was one Shri 
Murari Lal Shukla. He submitted his detail- 
ed and considered report on the points noted 
above, on 29-4-1961. The said report was 
accompanied with two maps, one of them 
was described by him as a bigger map. This 
map gives a clear idea of the situation of the 
plots as well as the constructions, including 
the Chabutras. So far as the buildings, 
shops and temples as well as the Aushdhalaya 
are concerned, they have been shown by him 
over plots Nos. 102, 101, 104, 103 and 199. 
The plaintiff as well as the defendant both 
had filed objections against the said report 
of the Commissioner, So far as the plaintiff 
is concerned, its objection was mainly direct- 
ed against the existence of new pits and also 
some Chabutras which, according to ifs 
case, were ip the shape of raised earth and 
not in the regular form. It did not say any- 
thing about the existence of buildings, shops, 
temples etc. The objection of the defendant 
with regard to Chabutras was as under: 


“That the learned commissioner has 
shown almost all the Chabutras which form 
the outer boundary of the Mela plots area 
but some Chabutras have been left out and 
it has not been shown that they are the outer 
boundary of the Mela area. Besides the 
learned. commissioner has omitted to mention 
that the thatches and tins are in front of the 
roofed. shops.” 

30. After the above report was sub- 
mitted, the commissioner was asked to sub- 
mit an additional report with regard to the 
objections ofthe parties, mentioned above. 
The commissioner stated in his additional re- 
port that none of the Chabutras was left 
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which had not been shown or located in the 
map or mentioned in the report. After tha 
above report was submitted, another objec- 
tion was, thereafter, filed by the defendant 
to the additional report of the commissioner 
on 19-8-1961. She did not in this objection 
again disclose the number of the Chabutras 
which were in existence according to the 
defendant and vaguely asserted that the Cha- 
butras were all old. 


Sl. It, however, appears that after 
the statements of some of the witnesses of 
the defendant were recorded, the plaintiff 
moved another application for appointment 
of a commissioner in order to verify the cor- 
rectness of the statements made by the wit- 
nesses of the defendant. One of the points 
for which the appointment of the second 
commissioner was sought by the plaintiff was 
that the commissioner be directed to show 
the Chabutras if any not shown in the pre- 
vious map. The request of the plaintiff was 
acceded to by the court. Sri Prem Chand, 

il was, therefore, sent to make a loc 
inspection of the site and to submit his re- 
port. He submitted a detailed report on 
21-11-1963. In the said report he more or 
Jess agreed with the earlier report of the 
commissioner excepting that some new Cha- 
butras in irregular shapes had come into exi- 
stence, Sri Prem Chand stated in the re- 
port that the new Chabutras found were noth- 
ing but “Mitti ka Dher’. He further point: 
ed out in this report that some other Chabut- 
ras were nothing but levelled heaps of dust. 
Reading the report as a whole, the position 
of the defendant is not improved. Against 
this report of the commissioner, objectiong 
were filed by the plaintiff and the defendant, 
which led to the filing of the additional re- 
port by the Commissioner. He, thereafter, 
appeared as a witness in the court as P. W., 
Ə. In the additional report he had mention 
ed that there were 80 Chabutras whereas in 
the statement he tried to improve upon the 
report and stated that their number could 
be even 125. 


32. The above discussion would 
show that while according to the first com- 
missioner the total number of Chabutras wag 
not more than shown or located in the man 
buf, according to Sri Prem Chand, their 
number could be 100 or even 125. Learned 
counsel for the respondent relied on the state- 
ment of Sri Prem Chand and urged that from 
the statement made by him it was clear that 
there were 125 Chabutras existing all over 
the land and, therefore, the defendant wag 
entitled to the benefit of Section 9 of the 
Act in respect of al] these Chabutras. He 
submitted that the report of the first com- 
missioner was inadmissible in evidence inas- 
much as the said commissioner having not 
been produced as a witness, the report sub- 
mitted by him could not be read in evidence. 
Before dealing with the submission on the 
statement of Sri Prem Chand, we may deal 
with the legal aspect of the admissibility of 
the first report, 
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33. Order XXVI Rule 10 (2) of 
Civil P. C. lays down that the report of the 
commissioner and the evidence taken by him 
shall be evidence in the suit and shall form 
part of the record. It is, therefore, clear 
trom the aforesaid provision that it is not 
necessary in order that the report becomes 
evidence that the statement of the commis- 
sioner should also be made in the court for 
the purpose of proving it. It is up to the 
choice of the party to examine a commissioner 
in respect of the matters referred to him or 
mentioned in his report. But the examination 
of the commissioner is not at all required by 
the aforesaid provision for the purpose of 
proving the report. The case relied upon by 
the learned counsel for the respondent in 
Haji Kutubuddin v, Allah Banda (AIR 1978, 
All. 285) is not at all relevant on the above 
controversy, In this case, the High Court 
did not hold that the statement of the commis- 
sioner was necessary in order to prove it or 
that without such a statement the same 
could not be read in evidence. We, there- 
fore, do not accept the submission of the 
learned counsel for the respondent that the 
report of the first commissioner was not ad- 
missible as he had not been produced as a 
witness. 


° As mentioned above, the report 
of the first commissioner was the result of a 
careful local investigation. The map pre 
pared by him gives a clear picture of the 
situation at the spot and of the existence of 
buildings and Chabutras. From this report 
it is clear that there did not exist 100-125 
Chabutras on the land in dispute as claimed 
by the defendant, It is noteworthy that in 
none of the objections filed against the re- 
port of the said commissioner, the defendant 
‘indicated the number of the Chabutras which 
were in existence at the spot, according to 
her case. She only vaguely asserted that all 
the Chabutras had not been shown, Reading 
the objections filed by the defendant closely 
it appears that her objection about the exist- 
ence of the Chabutras was confined to few. 
This report of the first commissioner was 
substantially supported by the second report 
of Shri Prem Chand. It was subsequently in 
the additional report that something more 
was said by him. In the cross-examination 
however, he admitted that according to his 
view the earth sticking around the trees were 
also Chabutras. It, therefore, appears that 
while giving the number of the Chabutras 
in his statement or in his additional report 
Sri Prem Chand did not only keep in mind 
the Chabutras as shown by the first commis- 
sioner in the map but also took into con- 
sideration some other things which were des- 
cribed by him as “heap of mud”, “newly con- 
structed Chabutras”, “circular  Chabutras’ 
“earth sticking around the trees”. Learned 
counsel for the respondent pointed out the 
explanation given by Prem Chand in his 
statement why all Chabutras were not shown 
earlier and attempted to argue that from the 
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statement made by him in the court it 
appeared that the number of Chabutras 
shown in the first map as well as in the re- 
port of the first commissioner was much less 
than existing on the spot. His explanation, 
however, appears to us wholly unsatisfac- 
tory, As we are not prepared to accept that a 
man who writes in his report that the Cha- 
butras were recently made had used those 
words “recently made” not in the sense that 
they were not fresh constructions as deposed 
by him in his statement, 


35. It appears to us from the state- 
ments of the witnesses as well as that of the 
Commissioner and the report that while giv- 
ing the number of the Chabutras 100 to 125, 
the defendant also included a large numbet 
of “Thalas” and considered them as “Cha- 
butras”. The purpose of Thalas is to provide 
protection to the trees and they could not, 
therefore, be considered as Chabutras. I 
is these Thalas which have swelled the 
number of Chabutras to 100 or 125. In 
fact, these could not be considered as Cha- 
butras as, in our opipion, in order that a 
construction is a Chabutra it must have its 
basic character of a terrace or a levelled place 
meant for the purpose of sitting. The con- 
struction must have been made with that 
end in view and simply because people some- 
time sit on “Thalas” or over the earth stick- 
ing around the trees, the same would not 
convert the same into Chabutras, 


36. A controversy was raised by the 
learned Chief Standing Counsel appearing 
for the State that in order that a Chabutra 
was considered as a ‘building’ within the 
meaning of Section 9 of the Act, it was 
necessary that it must be a pucca construc- 
tion made out of bricks having some perman- 
ent structure. He referred to a decision of 
the Supreme Court in Ghanshyam Das v. 
Devi Prasad (AIR 1966 SC 1998). In this 
case, the Supreme Court was considering 
whether a brick kiln was a building within 
the meaning of Section 9 of the Act. Deal- 
ing with the word ‘building’ it found that 
the same had not been defined in the Act, 
and, therefore, had to be considered in its 
ordinary grammatica] sense unless there was 
something in the context or object of the 
Statute to show that it was used in a special 
sense different from its ordinary grammatical 
sense. Jt further said that construing the 
word according to the dictionary meaning, 
the existence of the roof was not necessary 
for a structure. We, therefore, find nothing 
in this case which may support the conten- 
tion of the learned Chief Standing Counsel 
that the construction must be of a permanent 
character, that kuchcha Chabutras could not 
be considered as a ‘building’ for the purpose 
of Section 9 of the Act. In India, as we 
know, a number of persons are living in 
kuchcha houses in every village and it can- 
not, therefore, be considered that the word 
‘building’ was used by the legislature in the 
sense propounded by the learned Chief 
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Standing Counsel, The context or object of 
the Statute also leads us to the conclusion 
that the intention was to settle the buildings 
vested in the State under Section 4 of the 
Act, In doing so, the legislature cannot 
be held to have intended to deprive lakhs 
and crores of people of their residences by 
providing for that pucca constructions alone 
would be covered by Section 9 of the Act. 
A Chabutra is a building 1s not a natter of 
dispute as the same has been so found by 
the Supreme Court in the State of Bombay 
v. Venkat Rao Krishna Rao Gujar (AIR 1966 
SC 991). The Supreme Court was dealing 
with regard to the interpretation of Section 
5 (a) of the Madhya Pradesh Abolition of 
Propriet Rights (Estates, Mahals, Alienat- 
ed ands Act, 1950 (Act No.1 of 1951), In 
construing the word ‘building’ it held that 
‘Ottas’ and “Chabutras” fell within the term 
‘building. An attempt to distinguish this 
case made by the learned Chief Standing 
Counsel on the ground that the Supreme 
Court found only a pucca Chabutra to be a 
‘building’ cannot succeed as there is nothing 
in this case which may Jead us to that con- 
clusion, We, therefore, find that a Chabutra 
is a ‘building’ within the meaning of Section 
9 of the Act irrespective of the fact that 
it is kuchcha. But, we wish to make it 
clear that in order that a kuchcha Chabutra 
is a building it must have the shape and con- 
struction of the nature which may make it a 
Chabutra, Itisnot every collection of mud 
howsoever significant in nature it may be, or 
that any construction meant or made for any 
other purpose is a Chabutra. The meaning 
of the word ‘Chabutra’ is very well under- 
stood. It signifies a place constructed for 
the purpose of being used for sitting. The 
ictionary meaning of the word ‘Chabutra 
given in English and Hindi Dictionary by 
Shakespeare is “a terrace or mound to sit and 
converse on, a platform, a custom house, a 
police office. Similar is the meaning of this 
word given in another dictionary of J. : 
Platts, The meaning of the word ‘Chabutra 
according to the dictionary is a terrace, level- 
led and raised piece of Jand or ground to sit 
and converse on, a platform, a market place, 
a police station, a tribuna] or court of jus- 
tice”. These two meanings also indicate that 
it has to be a terrace or raised ground meant 
for the purpose of being used to sit and con- 
verse on. Although we agree with the learn- 
ed counse] for the respondent that Kuchcha 
Chabutra could be included under Section 9 
of the Act, we do not find any substance in 
his submission that any kind of collection of 
mud ment for any purpose would answer the 
description of the word ‘chabutras’. 


37. Applying the above, we find that 
the learned counsel for the respondent Sri 
Shanti Bhushan is not right in his conten- 
tion that there were 100-125 Chabutras on 
the disputed site. From the evidence on the 
record it appears to us that the number of 
Chabutras were clearly shown by the first 
commissioner in his map and those alone can 
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be considered for the purpose of Section 9 of 
the Act. In his report the first commissioner 
had made a mention of some circular Chabut- 
ras, But, as we have found that those cir- 
cular Chabutras round the trees cannot be 
considered as ‘building’, within the meanin 
of Section 9 of the Act, therefore, we hol 
that only those Chabutras which were shown 
by him in the map are ‘building’ for the 
purpose of Section 9 of the Act, 


38. The other question which remains 
to be examined is about the land appurten- 
ant to the said buildings. Learned counsel 
for the respondent urged that as these Cha- 
butras formed a complex and the entire land 
situate on the same was being used for the 
purpose for which these Chabutras: were 
built, therefore, the entire area of the land 
should be considered as appurtenant to these 
Chabutras and other build ings and, accord- 
ingly, the respondent was entitled to the bene- 
fit of Section 9 of the Act in respect of the 
entire land involved in the suit. We are 
unable to accede to the submission of the 
learned counsel for the respondent for two 
reasons. Firstly, this argument assumes that 
there were 125 Chabutras on the land in 
dispute but as we have found that the num- 
ber of Chabutras are much less than claimed 
by the respondent, therefore, the question of 
treating the’ entire land as appurtenant does 
not arise. Secondly, the purpose of the land 
being appurtenant can only be one for the 
useful or beneficial] enjoyment of the build- 
ing. The word ‘appurtenant’ has not been 
defined in the Act. The dictionary meaning 
of the word ‘appurtenant’ is “usefully occupi- 
ed”. In Tomlin’s Law Dictionary, it has 
been said that the word can import nothing 
more than the words strictly appertaining to 
the subject-matter of the devise or grant and 
which would in truth pass without bein spe- 
cially mentioned. Another meaning of this 
word is “pertaining or belonging“. In Webs- 
ters III New International Dictionary, the 
meaning of this word given is “annexed or 
belonging legally to some more important 
thing, incident to and passing in possession”. 
The word “appertaining” means something 
which is usually occupied with the main 
building. All these meanings, therefore, show 
that the land appurtenant should be some- 
thing which is needed for the enjoyment of 
the main building and is enjoyed with it, be- 
ing part of the same, 


39. It is noteworthy that under Sec 
tion 4 of the Act, all estates situate in Uttar 
Pradesh vested in the State, Consequently, 
all the oe and title of the intermediaries 
were abolished. Section 6 of the Act lays 
down that all rights, title and interest of all 
the intermediaries in hats, bazars and melas 
other than hats, bazars and melas held upon 
the land to which clauses (a) to (c) of sub- 
section (1) of Section 18 apply, would be 
extinguished. qo a after the abo- 
lition of zamindari, the right to hold hats, 
bazars, and melas in every estate became 
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exclusively ‘that of the State. As a result 
thereof, after the date of vesting, nobody is 
entitled to carry ‘on hats, bazars and melas, 
jexcepting upon Ehe land to which clauses (a) 
to (9 iof sub-section (1) of Section 18 apply. 


40. This controversy came up for de- 
cision before the Supreme Court on two oc- 
casions. These «cases are (1) State of Bihar 
v. Dulhin Shanti Devi (AIR 1967 SC 427) 
and (2) State of Bihar v. Rameshwar Pratap 
Narain ‘Singh, (ATR 19561 SC 1649). In both 
these ‘cases ät has been said that the State 
had and the proprietor had not with effect 
from the date of vesting of the estate in the 
State, the right ito hold Mela on the land of 
the proprietor. ‘The same is the effect of 
Sections 4 and 6 of tthe Act in the instant ease. 
Consequently, after the abolition of zamin- 
dari, pone could be held ite have a right to 
hold hats, bazars and melas on the lands 
vesting in the State. This being the position, 
the Jand appurtenant ito a building under Sec- 
tion 9 of the Act could be settled only for 
the purpose permissible under the Act and 
not contrary to the same, The respondent, 
therefore, cannot ‘be given any land for the 
purpose of holding hats, bazars and melas on 
the ground ‘that the same iis appurtenant to 
buildings, In Gram Sabha v. G. S. Prasad 
Sahu (1971 All Ly ee Mr. Justice K, B. 
Asthana (as he then was) also beld as under: 


jntermediary, c 
by the provisions of Section 9 of the Act.” 


41. These observations bear out that 
the right to ‘hold hats, bazars and melas on 
the land appurtenant to a building vests in 
fhe Staite Cennet We, accordingly, 
find that ithe respondent is not entitled to get 
the entire land as appurtenant to the Cha- 
butras and other constructions, 


AQ, The next issue which may now 
be considered is that of limitation. The court 
below found that the suit of the plaintiff was 
beyond itime as the plaintiff never came in 
possession after the abolition of zamindari. 
It thas also been found that as in the proceed- 
ings under Section 145 Criminal P. C, ‘the 
land was released in favour of the defendant 


and since the plaintiff did mot file a suit with. . 


in limitation after the termination of those 
proceedings, the same was barred by time. 
As we bave foun: that the land had been 
vested iin the State on the Ist of fuly, 1952, 
the State Government would not lose its right 
to obtain possession of the land from the 
defendant simply because seven years’ time 
had passed by the time the suit had been 
filed. The period of limitation prescribed 
for the State Government to bring a suit for 
possession under the Limitation Act was 60 
years. Further, the proceedings under Sec- 
tion 145 Criminal P. C, terminated in Septem- 
ber 1957. Article 47 of the Limitation Act 


da 
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prescribes the period of three years from 
the date of final order for recovering the 
property comprised in the said order. 'The 
suit was filed in the instant case on 5th 
July, 1959, Learned counsel for the respon- 
dent also found that the finding of the court 
below on the question of limitation was un- 
supportable and hence did not address us on 
the said issue at all. 


43. So far as the trees standing on 
the abadi land are concerned, they have been 
shown by the Commissioner Murari Lal 
Shukla in his map. Neem trees have been 
shown by the letters N-1 to N-45, Sheesham 
trees by the letters S-1 to S-6, Imli trees 
by the letters I-1 to I-6, Babul trees by the 
letters B-1 to B-15, Banyan trees by the 
letters V-1 to V-4. Since these trees were 
standing on the abadi, the defendant will be 
ay to get these trees under Section 9 of 

e Act. 


A4, There is a wel] on plot No. 201. 
The same would be deemed to have been 
settled in favour of the defendant along with 
the land appurtenant to the same under the 
aforesaid section. ‘The well as well as the 
land appurtenant has been shown in the 
map, mentioned above. The defendant will 
be entitled to get the well as well as the 
land appurtenant thereto shown in the said 


map. 

45. So far as the Chabutras are con- 
cerned, all these Chabutras have been shown 
by the commissioner with the words Ch. 
Each Chabutra will be deemed to be a build- 
ing under Section 9 of the Act and will be 
deemed to be settled with the defendant. 
Apart from these Chabutras, there are four 

er Chabutras which have been shown in 
the map of the commissioner but the word 
Ch. is not written against them. These Cha- 
butras have been indicated in the following 
manner: 


P28 P63 P79 P88 
P29 P64 P80 P84 
P30 P65 P81 P85 
P31 P66 P82 P86 
The aforesaid Chabutras are situated in plot 


No. 201. They would also be deemed to 
have been settled in favour of the defendant 
and she will be entitled to get the same. 


46. So far as pits (Khadua) are con- 
cerned, they cannot be considered as trees. 
They were not in existence on the date of 
vesting, Therefore, the defendant will not be 
entitled to keep them in her possession. 


AT. The only things which are now 
left are the buildings. It appears that the 
whole of plots Nos..102 and 104 are covered 
with the constructions, which amount to 
‘buildings’ under Section 9 of the Act. The 
land falling vacant in these plots can be 
considered appurtenant to these construc- 
tions. The State Government would, there- 
fore, not be entitled to get possession of these 
two plots. 


i 
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48. So far ag plot No. 101 is con- 
cerned, some constructions exist towards a 
corner apart from three Chabutras. As, in 
our opinion, the defendant is entitled to get 
them under Section 9 of the Act, the suit 
of the plaintiff in respect of these construc- 
tions shown by letters X Y Z Z1 by us in the 
ey would stand dismissed. The defendant 
will, however, get five yards land around 
each Chabutra as the land appurtenant there- 
to. 


49, There are two small Chabutras 
in plot No. 105. The suit of the plaintiff 
would stand dismissed with regard to these 
Chabutras and the defendant will be entitled 
to get these Chabutras along with five yards 
space around them. 


50. Coming to plat No. 199, we find 
that there is a house situate in the middle. 
The defendant claimed that she was the owner 
of this house. This was disputed by the 
State Government. It is, however, not neces- 
sary for us to go into the question of title. 
Suffice it to say that the plaintiff will not 
get any decree for possession of this house 
as wel] as over the four Chabutras shown in 

e map, 


51. 


portion showing the Kotha of one Chato 
The plaintiff will be entitled to get posses- 
sion of this plot, except over the portion 
shown as the Kotha. 


52. Plots Nos. 200, 201 and 205 only 
have some Chabutras. The suit of the plain- 
tiff would stand decreed in respect of the 
entire land of these plots, excepting the Cha- 
butras and the defendant will have five yards 
space around these Chabutras, 


53. There are no constructions over 
plot No. 204. It will go to the State Gov- 
ernment and the State Government will thus 
get a decree for possession over the same. 


54, It appears that a sum of oe 
933/8/- and Rs- 146/14/- were deposited on 
account of the profits from the cattle mar- 
kets which were held during the attachment 
under Section 145 Criminal P. C. Since we 
have held that the defendant does not have 
an Rae to hold the cattle market, the plain- 
tiff ill be entitled to recover these amounts 
from the defendant. 


55. For the reasons given above, the 
appeal succeeds in part and is allowed partly. 
e suit of the plaintiff appellant in respect 
of plots Nos. 102 and 104 is dismissed, 
whereas with regard to plots Nos. 101, 103, 
105, 199, 200. 201. 204 and 205 the suit is 
decreed in respect of the areas mentioned in 
the Judgment. The judgment and decree 
of the Court below are set aside to the above 
extent and the same is modified to the 
extent noted above. The map 43-Ka-2 show- 
ing the necessary details shall form part of 
the decree. The plaintiff appellant will be 


\ entitled to receive costs of this appeal from 
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the defendant, whereas: the costs of the suit: 
shall be borne by the parties themselves, 


Appeal! partly allowed. 
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Ram Dulare and another, Appellants 
v. Smt. Batul Bibi, Respondent. 

Second Appeals Nos; 2364 of 1967 ard! 
2789 of 1968, D/- 26-9-1975.* 

(A) Hindu Law — Widow’s right to 
alienate — Legal necessity — Alfenattiom 
permissible for Gaya Shradh for husband. 
and her own maintenance:;, 

A Hinda widow car alienate the pro+ 
perty for legal necessity or for the benefit’ 
of the estate. Gaya Shradh beinge am obli- 
Satory religious act for the salvation of 
the husband's soul, his widow cam alfemwate 
the property for raising funds for the pur- 
pose. She can also alienate for purpose of 
her own maintenance. AIR 1922, PC 356; 
AIR 1956 Mad 336; AIR. 1965 Cal 189 and 
AIR. 1966: Guj, 133, Followed. (Para: 4) 

_ (B) Hindu Law — Widows right to 
alienate — Action as prudent owner for 
benefit of estate justified, 


Where a Hindu widow raised! money 
by sale of property for performing, Gaya 
Shradh for her Husband, to maintain her- 
self and for repairing’ other houses: with a 
view to commemorate the memery of her 
husband and preserving. the properties 
left by him, held that the last of the pur- 
poses too was a justified. one and. such. act 
of hers as a prudent owner of the proper- 
ty should be upheld. AIR. 1962. SC 83, Fol- 
lowed. (Pare 5) 

(C) Hindu. Law — Widows alienation 
~~ Reversioner’s attestation of the deed — 
Attestation. raises a presumption. of genu- 
imeness of the recitals. ATR 1933 All’ 168 
and AIR 1939: All 513, Followed. 

(Paras; 5. and: 1¢) 

(D) Hindu Law — Widow’s alienation 
for varied purposes. — Validity — Major 
portion of consideration: for purpose: other 
than legal necessity — That does not by 
itself invalidate the alienation. 

Merely because major portion. of the 
sale consideration for am alienation by 
Hindu widow was for purposes other than 
legal necessities, the sale could. met. be 
held invalid. No hard andi fast rule could 
ibe laid in this regard Every alemation 
had to be examined in the light of the 
facts of that case. AIR. 1924 All 708 and 
*(Against judgment and: decree of B, F. 

Shukla, 2nd Addl. Civil Jọ, Allahabad in 
ano No, 661 of 1965, D/- 8-5- 


KS/KS/E109/75/TVNi 


136 All [Prs. 1-2] 


(1909) 13 Cal WN 544, Dist.; (1910) 14 Cal 
WN 895, Ref. (Para 6) 


(E) Hindu Law— Widow’s alienations 
for necessity — Property incapable of be- 
ing sold in parts need not be so sold. 
(1911) ILR 38 Cal 721, Affirmed by AIR 
1915 PC 57, Followed. (Para 7) 


_ @) Hindu Law — Widow — Aliena- 
tions for performing acts conducive to 
Spiritual welfare of her husband’s soul — 
Second visit to Gaya and construction of 
a temple. 


Widow's sale of property for making 
a second trip to Gaya and for constructing 
a temple for Shiva was upheld. A second 
visit to Gaya though not a religious ne- 
eessity was a pious act conducive to the 
spiritual welfare of a widow’s husband. 
Purpose of constructing the temple recited 
immediately after the recital regarding 
proposed visit to Gaya showed that both 
the purposes were with the Same intention 
viz., acts conducive to the spiritual wel- 
fare of the husband. AIR 1952 All 938; 
AIR 1927 Oudh 450: AIR 1936 Mad 677; 
AIR 1916 Cal 792, Followed: AIR 1921 All 
178 and (1882) ILR 4 All 482, Dist.: (1913) 
17 Cal WN 782, Ref. (Paras 8 and: 15) 


(G) Hindu Law — Dayabhaga rule 
about husband’s sharing pious acts of 
widow —— Mitakshara being silent on a 
point, Dayabhaga rule applies. AIR 1946 
Lah 353 (FB), Followed. (Para 21) 


Cases Referred: Chronological Paras 
AIR 1966 Guj 133 = (1965) 6 Guj LR 796 
4 


AIR 1965 Cal 189 4 
AIR 1962 SC 83 = (1962) 2 SCR 558 3 
AIR 1956 Mad 336 = 1956-1 Mad Ly a 


AIR 1952 All 933 = 1952 All LJ 598 13, 


14, 25 

AIR 1946 Lah 353 = 48 Pun LR 350 E 

2 

AIR 1939 All 513 = 1939 All LJ 358 5 

AIR 1936 Mad 677 = 43 Mad LW 65321 

AIR 1933 All 169 = 1933 All LJ 42 5 

AIR 1930 Oudh 225 = 7 OWN 173 20 
AIR 1927 Oudh 450 = 4 OWN 820 


r 20, 
AIR 1924 All 703 = 22 All LJ 417 6 
AIR 1922 PC 356 = 49 Ind App 342 4 
AIR 1921 All 178 = 19 All LJ 312 


AIR 1916 Cal 792 = ILR 43 Cal 574 21 
AIR 1915 PC 57 = ILR 43 Cal 417 7 
(1913) 17 Cal WN 782 = 19 Ind Cas 417 


23 
(1911) ILR 38 Cal 721 = 12 Ind Cas 931 7 
(1910) 14 Cal WN 895 = 6 Ind Cas 207 6 
(1909) 18 Cal WN 544 = 9 Cal LJ 453 6 
(1882) ILR 4 All 482 = 1882 All WN oo 


Krishna Prasad and S. M. K. Ohau- 
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JUDGMENT :— These are two con- 
nected Second Appeals. They arise out of 
two suits Nos. 71 of 1963 and 34 of 1964. 
Both the suits were filed by Ram Dularey 
and Sheo Kumar, the plaintiff-appellants 
for possession of the houses detailed at 
the foot of the plaints and for recovery of 
mesne profits. Suit No. 71 of 1963 related 
to house No. 309 (new) 254 (old), Shah- 
ganj, Allahabad, while Suit No, 34 of 1964 
related to house No, 339 (new), 285 (old), 
Shahganj, Allahabad. The plaintiffs in the 
two suits claimed to be the reversioners 
of one Kripa Shanker, who was the owner 
of the houses in dispute. Kripa Shanker 
died issueless in 1912 leaving behind his 
widow Smt, Janki Devi as his heir. Smt. 
Janki Devi sold house No. 309, Shahganj 
(No. 254 old) in favour of one Smt. Jag- 
rani on 25-10-1921, The house thereafter 
passed. through several hands under vari- 
ous sale deeds and was ultimately sold to 
defendants respondents in Suit No. 71 of 
1963 by the last purchaser Surajdin. 
House No. 339, Shahganj (285 old) was 
sold by Smt, Janki Devi to one Hafiz Jala- 
luddin Ahmad on 24-2-1931, who sold it 
to one Abdul Halim and the latter sold 
the same to the defendant respondent in 
Suit No, 34 of 1964. The plaintiffs in the 
two Suits claimed title to the properties as 
reversioners of Kripa Shanker alleging 
that the sale deeds were invalid having 
been executed without any legal neces- 
sity. The plaintiffs accordingly claimed 
possession of the properties and mesne 
profits and damages from the defendants. 
Suit No, 71 of 1963 was dismissed by the 
trial court and that decree was affirmed 
in appeal. Second Appeal No. 2782 of 1968 
arises out of the judgment and decree of 
the Second Additional District Judge, 
Allahabad dated 24-4-1968, affirming the 
decree passed by the learned Munsif, dis- 
missing the suit. Suit No. 34 of 1964 was 
decreed by the trial court, but dismissed 
In appeal by the lower appellate court by 
its judgment and decree dated 8-5-1967. 
Second Appeal No. 2364 of 1967 is direct- 
ed against the decree passed by the Se- 
cond Additional Civil Judge, Allahabad 
dated 8-5-1967 dismissing the plaintiff-ap- 
pellants’ Suit for possession and damages. 
Thus, both the suits have been dismissed 
in appeal and the plaintiffs challenge the 
decrees passed against them on the ground 
that the sale deeds dated 25-10-1921 and 
24-3-1931 were invalid and their claim for 
possession, mesne profits and damages 
was entitled to succeed. We are thus re- 
quired to examine the two sale deeds 
dated 23-10-1921 and 24-2-1931 respec- 
tively and determine whether they are 
valid in law. 


2. A short pedigree is relevant for 
the purposes of the case. 
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| RAM CHANDRA 
| | | 
Badri Nath ae Nath Adi e 
Kripa Shanker | 
(died in 1912) Sheopal Ganga Sahai 
Smt. Janki Devi | 
(died on 16.6-62) 
Ram Dularay Bandi Dir - 
(Plff.) | 
Sheo Kumar 
(Piff.) 


3. Kripa Shanker died in 1912 as 
Observed earlier leaving behind Smt. 
Janki Devi as his widow and possessed of 
five houses. Smt. Janki Devi sold house 
No, 254 (old) 309 (new) Shahganj, Allaha- 
bad to Smt. Jagrani for a sum of Rupees 
1,350 under the sale-deed dated 25-10- 
1921. Relevant recitals in the deed are as 
follows:— 


“Chunki min mukra aksar aukat bi- 
mar raha karti hai, aur umra miyad ka 
koi kayam nahin hai, aur karne Gaya 
apne Shauhar ka min mukra par farz 
awwali hai, jis se rooh shauhar min muk- 
ra ko aram pahunche aur baikunth men 
jaye; Chunki Shauhar min mukra bahai- 
siat muazziz shakhs the aur 5 kitat makan 
chhor kar bafat kiya hai, lihaza zaruri hal 
ki Gaya Mazkur hasb haisiyat min mukra 
Shauhar kiya jawe jisme takhminan Ru- 
pees 500 kharch ki zarurat hai, aur chunki 
2 kita makanath mazkur bahut shikast ho 
gaye hain, aur unka kayam bahal rakhna 
min mukra par farz hai, taki nam wa ni- 
shan shauhar min mukra kayam rahe, aur 
chunki kul masala, chand saal se bahut 
gira hai, aur marammat makan me takh- 
minan Rs. 400 kharch ki awashyakta hai, 
aur chunki 3 kitat kaman mazkur se sirf 
Rs, 18 mahwar kiraya aata hai, jisme 
karib nisf ke house tax water _ tax me 
kharch ho jata hai, aur chunki intzam 
khurd nukhs was hasastin wa parastin 
wa ilaj min mukra ka bakiya kiraya se 
kisi tarah par nahin ho sakta, aur khaskar 
bawajah girani chand sall se bilkul na- 
mumkin hai, in sab murad ke liye takh- 
minan Rs. 1,400 ki zarurat min mukra ko 
sakht aan pari hai, min jumla jiske mub- 
lig Rs. 900 hasb sharahat mazkura bala 
Gaya Shauhar min mukra wa maramat 
makan men sarf ho gaya aur bakiya Ru- 
pees 450 min mukra apne khurd nuks ki 
kausis wa parastani sarf karegi, aur min 
mukra ko bajuz farokhat karne makan 
nevro 254 wakai mohalla Shahganj, Shahr 
Allahabad ke digar aur koi surat nazar 
nahin aati......... ss 


4, Tt will aa be a rie Pe 
le dated 25-10-1921 was made for three 
Dapa: (1) The Gaya Shradh of Shri- 


mati Janki Devi’s husband, (2) The repair 
of houses and (3) her own maintenance. 
Both the courts below have held that the 
alienation was made for legal necessity, 
Rs, 500 being required for Gaya Shradh, 
Rs. 400 for repair of houses and Rs. 450 
for maintenance of the lady. Gaya Shradh 
is an obligatory. religious act for the sal- 
vation of the soul of a deceased, and is a 
legal necessity under the Hindu Law, 
justifying an alienation, Alienation is also: 
permissible for the maintenance of a 
widow under the Hindu Law. See Ram 
Sumran Prasad v. Mt. Shyam Kumari 
(AIR 1922 PC 356); Neelambal Ammal v. 
Rajarathnam Pillai (AIR 1956 Mad 336); 
Umakant Mukherji v. Satya Charan Basu 
(AIR 1965 Cal 189) and Ratilal Fulchand 
v, Indravadan Manilal (AIR 1966 Guj 133). 


De As regards repair of houses, the 
deed recited that it was with a view to 
commemorating the memory of the de- 
ceased husband and preserving the pro- 
perty left by him; that a sum of Rs. 400 
was required to be spent for that purpose. 
The act was a prudent one, Ganga Sahai 
the next reversioner in existence at the 
time of alienation had joined in the sale- 
deed. There was thus a presumption that 
the recitals were true and money needed 
was for the purposes mentioned in the 
deed. A presumption attaches to the genu- 
ineness of the recitals in a deed of trans- 
fer if the next reversioner joins in it. See 
Inderjit Singh v. Jaddu, AIR 1933 All 169 
and Ramadhin Singh v, Gajraj Singh, AIR 
1939 All 513. A Hindu widow can alienate 
‘property for legal necessity as also for the 
benefit of estate and if it is found that she 
acted as a prudent owner, the alienation 
would be upheld (see Jaisri Sahu v. Raj- 
dewan Dubey, AIR 1962 SC 83). The three 
purposes mentioned in the deed dated 
25-10-1921 viz. (i) Gaya Shradh, (ii) re-. 
pair of houses and (iii) maintenance of 
the widow, were purposes, sufficient to 
justify the alienation. 


6. Learned counsel for the appel- 
lant urged that only purpose, namely, 
Gaya Shradh was a legal necessity, the 
other two viz., repair of houses and the 
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maintenance of the widow were not such 
purposes major portion of the sale consi- 
deration being not for legal necessity, the 
sale was invalid. Reliance was placed on 
Sanmukh v, Jagannath Pandey (AIR 1924 
All 708) and Hari Kissen v. Bajrang Sahai 
Singh ((1909) 13 Cal WN 544). These cases 
are distinguishable. In the case of San- 
mukh v, Jagannath Pandey (supra) a 
minor portion of the sale consideration 
was for legal necessity while the major 
portion was not for any necessity at all. 
Tt was held that since there existed no 
necessity for a major portion of the sale 
consideration, the sale was not justified. 
It was, however, observed that no hard 
rand fast rule could be laid down which 
would apply to all cases, Every transac- 
tion had to be considered on its own 
merits, and the court has to come to its 
finding on the Zacts of each case. Thus, 
there is no absolute rule that where small 
portion of the sale consideration is ob- 
tained not for legal necessity, the sale 
must necessarily fall The case of Hari 
Kissen Bhagat v. Bajrang Sahai Singh 
(supra) is also distinguishable for the 
same reasons, This case waS explained and 
dissented from in the case of Felaram Roy 
Vv. oo Banerji, ((1910) 14 Cal WN 
895). 


7. Learned counsel for the appel- 
lant urged that in eny case the whole 
house need not have been sold when only 
Rs. 500 were required for the Gaya 
Shradh. The rule regarding the Sale of 
a part of a property, commensurate with 
the sum required for the legal necessity 
has no application to cases where the pro- 
perty cannot be alienated in parts (see 
Ravaneshwar Prased Singh v. Chandi 
Prasad Singh, (1911) ILR 38 Cal 721; af- 
firmed by the Privy Council in Ravnesh- 
war Prasad Singh v, Chandi Prasad Singh, 
ILR 43 Cal 417 = (AIR 1915 PC 57) 
There is no plea that the house could be 
sold in parts and the necessty satisfied 
by the sale of the portion, In the absence 
of the relevant plea it appears that the 
appellants knew that the house could not 
be sold in parts and the sale could have 
been made either of the whole house or 
not at all. In the instant case, two out of 
the three necessities mentioned namely, 
Gaya Shradh and maintenance of the 
widow were sufficient to justify the alie- 
nation, The fact that repair of houses also 
required raising of money was an addi- 
tional consideration, which added weight 
to the necessity of sale. I thus find that 
the sale deed dated 25-10-1921 was valid 
and the courts below rightly upheld the 


same. 
8. The sale deed dated 24th Feb- 
ruary, 1931 related to two houses, viz., 


house No, 285 (old) and house No. 286 
(old), Shahganj, Allahabad. These houses 
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were sold by Smt. Janki Devi with the 
concurrence of the next  reversioner 
Ganga Sahai for a sum of Rs. 3,500. The 
sale was made for the purposes of con- 
structing a temple of Sri Mahadeoji 
and for pilgrimage to Gaya. The deed re- 
cited as follows: 


“Mujh mukra ko makan mazkoor be- 
garaz tamir mandir Mahadeo ji andar 
makan numberi 261 mazkoona wa baza- 
rurat kharcha tirath Gayaji karna Man- 
zoor hai.” 


§. The sale consideration of Rupees 
3,000 was received by the lady in the 
following manner: Rs. 200 as advance, 
Rs, 1,300 in cash at the time of the regis- 
tration and the balance amount of Rs. 2000 
by execution of a mortgage deed in res- 
pect of the same house by the vendee in 
favour of the vendor. Suit No. 34 of 1964 
challenging this alienation, aS noticed ear- 
lier, was decree by the trial Judge on the 
findings that the entire amount of Rs. 3500 
raised by the sale of the houses, was 
never required by Smt. Janki Devi, the 
amount of Rs. 2000 never having ‘been paid 
to her. At the time of sale the lady was 
possessed of five houses. She had already 
raised funds by an earlier alienation of 
another house for Gaya Shradh of her 
husband, The second visit to Gaya was 
not necessary and it was further not prov- 
ed that she had in fact gone to Gaya after 
the sale, He further held that the con- 
struction of a temple, though a pious and 
religious act, could not be said to be one 
for the spiritual benefit of her husband 
and as such a purpose justifying the sale. 


10. On appeal the lower appellate 
court reversed the decree and dismissed 
the suit on the findings that the lady 
needed money for expenses for her pil- 
grimage to Gaya and for the construction 
of the temple of Sri Mahadeoji, and both 
the purposes justified the alienation. The 
court below held that the next reversion- 
er Ganga Sahai having joined in the sale- 
deed the recitals could be presumed to be 
correct and a presumption arose as to the 
genuineness of the purposes mentioned. 
Learned Judge further held that a second 
trip to Gaya, though not a spiritual ne- 
cessity, was such a religious act as con- 
duced to the spiritual benefit of the 
widows husband and justified the aliena- 
tion. The same reasoning was applied to 
the construction of the temple as well 
The alienation was thus upheld on the 
sround of religious acts conducive to the 
spiritual benefit of the widow’s husband. 

11. The decree has been challeng- 
ed on a variety of grounds, It was urge@ 
that the actual amount needed, if at all, 
was not a sum of Rs. 3,500, but a much 
smaller amount. It was submitted that 
Rs. 2,000 were never paid to the lady and 


the sale of only one house, in the circum~ 
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stances may have sufficed for the needs of 
the lady. It may be noticed that the pro- 
perty in dispute in the instant case is only 
one house, namely, house No. 285 (old), 
339 (new), Shahganj, Allahabad. No relief 
has been asked for in respect of the other 
house No. 286 which was also the subject 
matter of the sale The validity of the 
deed of Sale, in the circumstances, will 
have to be judged with reference to the 
house in dispute only. No plea has been 
raised that the sum of Rs. 1,500 received 
by the lady, was a consideration dispro- 
portionate to the property in dispute or 
that this house could have been sold in 
parts or that the amount raised could 
have been obtained by alienation of a 
portion of that house. I thus find no force 
in the contention of the learned counsel 
on this score. 


12, It was then urged that the 
deed did not recite that the pilgrimage to 
Gaya was for the spiritual benefit of the 
widow’s husband. It was submitted that 
unless the religious act was intended for 
the spiritual benefit of the widow’s hus- 
band, the alienation could not be upheld. 


13. A second pilgrimage to Gaya 
though not a religious necessity is a pi- 
ous act conducive to the spiritual welfare 
of a widow’s husband. See Gur Prasad v. 
Ram Sukh, AIR 1952 All 938. In that case, 
it was held that an alienation of a reason- 
able small portion of the estate of the de- 
ceased was permissible for this purpose. 
It was submitted by learned counsel that 
Since the deed did not state that the pil- 
grimage was intended for the welfare of 
the widow’s husband it could be inferred 
that it was intended for her personal 
benefit and that could not conduce for the 
benefit of her husband. The same submis- 
sion was made with regard to the con- 
struction of the temple and the installa- 
tion of the deity of Shivaji, Learned 
counsel relied on Sham Devi v. Birbhadra 
Prasad (AIR 1921 All 178) for his submis- 
sion that an act of religious merit per- 
formed by a widow does not necessarily 
conduce to the spiritual benefit of her 
husband, and since the two acts in the in- 
Stant case were not religious necessities 
for the spiritual welfare of the widow’s 
husband they could not, in the circum- 
stances, justify the alienation of the estate 
of the deceased. 


14, Before I deal with the case 
cited, the position with regard to the two 
purposes mentioned in the deed has to 
be clarified. The pilgrimage to Gaya in 
the instant case seems to me to be directly 
connected with the spiritual welfare of 
the widow’s husband. No case was set up 
in the written statement that the pilgri- 
mage was intended for the personal bene- 
fit of the widow. A pilgrimage to Gaya is 
normally performed after the death of a 
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person and for the benefit of a departed 
soul, It is nobody’s case that the widow 
intended to go to Gaya in connection with 
the spiritual welfare of any one else other 
than her husband. A personal benefit to 
herself is also ruled out, Spiritual welfare 
of the husband appears to have been her 
intention. The first deed clearly recited 
that she wanted to perform a ‘Shradh’ of 
her husband at Gaya. The next rever- 
Sioner joined in the deed. The second 
deed mentioned a trip to Gaya and the 
next reversioner again joined in the deed. 
The next reversioner joined only because 
it was concerned with the spiritual wel- 
fare of the widow’s husband. In the court 
below, the case was fought on the footing 
that the pilgrimage was a seccnd trip to 
Gaya in connection with the spiritual wel- 
fare of the widow’s husband but the same 
being not a religious necessity the aliena- 
tion was not justified, It was thus conced- 
ed that the pilgrimage was connected 
with the welfare of the widow’s husband. 
A small portion of the estate of the de- 
ceased could be alienated by the widow 
for this purpose as held in Gur Prasad’s 
case (AIR 1952 All 938) (supra), 


15. As regards the construction of 
the temple of Shri Shiva Ji, the same also 
appears to be connected with the spiritual 
welfare of the widow’s husband. The pil- 
grimage to Gaya and the construction of 
the temple follow in close sequence in the 
deed and it seems to me that the intention 
behind the one was the intention behind! 
the other. No qualifying words have been! 
used in respect of the construction of the! 
tenple and the installation of the deity. 
The next reversioner Ganga Sahai had 
joined in the deed and the consent in the 
normal course could be presumed, as hav- 
ing been given for the reason that the ali- 
enation related to the spiritual welfare 
of his deceased cousin, No allegation was 
made in the plaint that the construction 
of the temple was for the personal benefit 
of the lady. For all these reasons, I am 
inclined to the view that both the pur- 
poses were connected with the spiritual 
welfare of the widow's husband. 


_ 16. I shall now deal with the cases 
cited on behalf of the appellant. In Sham 
Devi's case (AIR 1921 All 178) (supra), the 
widow had dedicated a house for the pur- 
poses of a ‘Dharamshala’ and the question 
arose whether the dedication was binding 
on the reversioners. It was held that un- 
less the alienation was for the spiritual 
welfare of the widow’s husband it could 
not be valid in law, as all religious acts 
performed by a widow do not necessarily 
conduce to the spiritual benefit of the 
husband. The dedication of a property for 
the purposes of a ‘Dharamshala’ was not 
considered as such a religious act of a 
widow which could conduce to the spiri- 
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tual welfare of her husband, The case is 
distinguishable on facts. Of the two pur- 
poses mentioned in the deed, the pilgrim- 
age to Gaya was directly connected with 
the spiritual welfare of the husband. The 
construction of the temple has also been 
held by me as one intended for the wel- 
fare of the husband. Further, it seems to 
me that creation of a Dharamshala is 
more properly an act of charity intended 
for the benefit of the general public or a 
section thereof while consecrating a tem- 
ple and installing a deity therein is pri- 
marily an act of worship of God. It is not 
necessary in the instant case to discuss 
the respective religious merits of these 
two acts, aS regards the spiritual benefits 
they confer, since we are only concerned 
with the spiritual benefit accruing by the 
construction of a temple, 

17. Religious merit accruing iby 
such an act has been extolled in various 
‘Puranas’. Agni Purana describes it as fol- 
lows: 

“Even building temples in thought 
destroys the sins of hundreds of births... 
ES Those whe construct a temple of 
Lord Hari, their ancestors dwell happily 
in the Lord’s abode, purged of all their 
sins and sufferings.” 

18. Vaman Purana’ states, “the 
establisher of a temple for Vishnu pro- 
cures the salvation of himself and of eight 
generations above his grand-fathers.” 

19. ‘Skanda Purana’ puts it thus:— 

“On beginning the construction of a 
temple for Krishna, the sins committed in 
seven births are annihilated and the an- 
eestors rescued from hell.” 

20. In Indar Bux Singh v. Sheo 
Naresh Singh, AIR 1927 Oudh 450 at page 
452, it was observed:— 


“It is also a well known principle of 
Hindu law that the husband and wife are 
considered to be a part and parcel of one 
body, According to Vrihaspati, the hus- 
band and wife participate in the effects of 
good and evil action and this mutual rela- 
tion is not dissolved by the death of either 
partner. It is, therefore, a well establish- 
ed religious belief amongst the Hindus of 
this country that the erecting of a temple 
and making an endowment for its upkeep 
is considered to be an act of high religious 
merit, and as one, which, if done by a 
widow, would benefit not only her soul 
but also the soul of her husband.” (See 
also AIR 1930 Oudh 225). 


21. The case of Indar Bux Singh 
v. Sheo Naresh Singh, (AIR 1927 Oudh 
450) was followed by the Madras High 
Court in Prabhala Krishnamurthi v. Val- 
luri Lingayya, (AIR 1936 Mad 677). See 
also ILR 43 Cal 574 = (AIR 1916 Cal 792). 
It is not necessary in the instant case to 
decide the larger question whether all re- 
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ligious acts performed by a widow neces- 
sarily conduce to the spiritual benefit of 
her husband. It has, however, to be notic~ 
ed that in Sham Devi’s case (AIR 1921 All 
178) an observation was made by the 
Bench that the husband’s sharing the be- 
nefits of the pious acts of his widow, is a 
rule propounded by the Dayabhaga School 
which has no application in Mitakshara. 
No contrary rule has however been point- 
ed out in Mitakshara) Where Mitakshara 
is silent, the Dayabhaga rule easily ap- 
plies. See Rabidat v. Mst. Jawali (AIR 
1946 Lah 353) (FB). The learned Judges in 
that case discussed in great detail the 
question of the husband’s sharing the 
benefits of the religious acts performed by 
his widow. They considered Sham Devi’s 
case and a large number of other cases as 
also the original texts, At page 373 of the 
report, Achhru Ram, J., who delivered the 
on en of the Full Bench, observed as 
ollows:— 


“It is quite true that an act supposed 
to conduce to the spiritual benefits of the 
widow need not necessarily be an act sup~ 
posed also to conduce to the spiritual be- 
nefit of the husband, and instances are 
conceivable of acts supposed to conduce to 
the spiritual welfare of the widow herself 
which are not regarded as capable of con- 
ferring any spiritual benefit on the soul of 
the husband. One such instance is the 
case, already mentioned, of a present 
made by the widow to her own Guru. The 
judgment in ILR 43 Cal 574 = (AIR 1916 
Cal 792) also does not lay down that an 
act supposed to conduce to the spiritual 
welfare of the widow is always conducive 
to the spiritual welfare of her husband. 
However, as I have already indicated in 
my discussion of the relevant passages in 
the original text-books on Hindu law, and 
as pointed out in the aforesaid judgment 
on the authority of some of those passa- 
ges, very generally the soul of the de- 
ceased husband is believed to share with 
the widow the religious merit accruing 
from pious acts done by her. This belief 
is the logical result of the generally ac- 
cepted theory of the wife being only a 
part of the husband's own self, the two 
Sharing the fruits of the good and evil 
acts of each other. And in this respect no 
distinction can at all be made between 
the Dayabhaga law and the Mitakshara 
law. So far as I am aware, there is no 
difference between the two schools res- 
pecting the restrictions inherent in the 
estate of a Hindu widow Succeeding her 
husband, nor is there any warrant for the 
assumption that the approach of the two 
schools to the question of the husband 
and the wife participating in the effects 
of good and evil actions of each other is 
not the same. The references to the text 
of Dayabhaga in the judgment in ILR 43 
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Cal 574 = (AIR 1916 Cal 792) are really 
not references to something said by Jimu- 
ta Vahana (the author of Dayabhaga) 
himself but they are, in fact, references 
only to the text of Brihaspati and Vyasa 
quoted by him and these texts are of in- 
contestable authority even in the Mita- 
kshara school. In Viramitrodaya which is 
a book of undoubted authority under both 
the Benares and the Bombay schools of 
Mitakshara, a rule similar to that to ‘be 
found in the Dayabhaga is expressly stat- 
ed and, if anything, in much clearer lan- 
guage than that used by Jimuta Vahana. 
Viramitrodaya in fact appears to take the 
view that a gift by a widow for pious 
purposes is always conducive to the spiri- 
fual benefit of her husband.” 


22. As observed earlier, it is not 
necessary in this case to decide the wider 
question whether the husband shares the 
benefits of all the religious acts performed 
by his widow and if not which of them 
conduce to his benefit. I have held on 
facts that both the purposes mentioned in 
the deed dated 24-2-1931 were intended 
for the husband’s spiritual welfare. 


_ 23. Learned counsel for the appel- 
lant then invited my attention to Puran 
Dai v. Jai Narain, (1882) ILR 4 All 482 
and Harmanage Narain Singh v. Ram 
Gopal Achari, (1913) 17 Cal WN 782 and 
urged that on the rule laid down in those 
cases, the alienation in the instant case 
could not be upheld. In Puran Devi’s case, 
a gift of a house belonging to the widow’s 
husband was made by her to her ‘Puro- 
hit? in the honour of Lord Vishnu. The 
learned Judges found, it was for the per- 
sonal benefit of the widow and thus not 
conducive to the benefit of the husband. 
It was observed that all religious and 
pious acts of a widow do not necessarily 
conduce to the benefit of the husband, 
and the act being one for the personal 
benefit of the widow could not justify an 
alienation of the husband’s estate. ‘The 
case is clearly distinguishable on facts, In 
the instant case, it has been held by me 
that the construction of the temple and 
the installation of the deity ‘of Shiva Ji 
was an act intended for the spiritual be- 
nefit of the husband, In Harmanage 
Narain Singh’s case, the facts were these. 
The mother of a deceased son alienated 
his estate for the purposes of installing an 
idol in a temple. The Bench on the parti- 
cular facts of that case found that the act 
was done with the sole intention of bene- 
fiting the mother and thus conferred no 
benefit on the deceased, It is true that the 
Bench did make an observation that reli- 
gious acts performed by a widow do not 
necessarily confer spiritual benefit on the 
husband. That question however depends 
on the intention of the person performing 
the act and the nature of the act. The 
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learned Judges in the caSe: cited did not 
lay down that in no case will a religious 
act of a widow confer any benefit on her 
husband. 

24. I having held that the con- 
struction of the Shiva temple was with 
the intention of conferring a spiritual 
benefit by the widow on her husband, the 
or aa case is not helpful to the appel- 
ant. 

25. The further question requiring 
consideration is whether the houSe in dis- 
pute was a small portion of the estate of 
the deceased which in law could be ali- 
enated by the widow for a pious and reli- 
gious purpose. A small portion of the 
estate of a husband is capable of being 
alienated for a religious or pious purpose 
by his widow, See Gur Prasad v. Ram 
Sukh (AIR 1952 All 938) (supra). In the 
instant case, no plea was raised that the 
property was not a small portion of the 
estate of the deceased or that it was dis- 
proportionate to the amount raised or 
that it could be sold in parts. Admittedly, 
the house in dispute was one of the five 
houses left by the deceased. It was thus 
a small portion of the estate. The aliena- 
tion was accordingly valid in law. 

26. The appeals accordingly fail 
and are dismissed with costs. 


Appeals dismissed. 
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Gur Dayal Prasad, Appellant v. L. 
Raghunath Prasad and others, Respon- 
dents. 

First Appeal No. 2 of 1959, D/- 24-9- 
1975.* 

(A) Partnership Act (1932), Ss. 11 and 
13 — Determination of rights and duties 
of partners by contract — Mutual rights 
and liabilities — S. 92, Evidence Act whe- 

sed applies — (Evidence Act (1872), S. 
2). 


Under S, 11 the mutual rights and 
duties of the partners of the firm may be 
determined by contract between the part- 
ners. This section further contemplates 
that the contract may be varied by con- 
sent of all the partners, (Para 17) 


Therefore where the power of general 
management as contemplated in the deed 
of partnership was with the manager who 
was also one of the partners but by a re- 
solution passed by the partners the duty 
of purchasing certain machines was cast 


‘(Against judgment and decree of P,- C. 
Jain, Ist Addl. Civil J., Agra, in Civil 
Suit No. 67 of 1944, D/- 30-10-1958.) 
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on R one of the partners and R failed to 
purchase the same in time despite remin- 
ders; the manager cannot for the fault of 
R, be held liable in a suit filed by one of 
the partners for recovery of damages. 
(Paras 14, 20) 
Even if the Manager had the power 
of the General Management under the 
terms of the agreement, such an apree- 
ment could be varied by the consent of 
the partners and, indeed, by the resolution 
the partners authcrised R to purchase the 
machinery. This was fully warranted by 
Section 11. Section 92 of the Evidence Act, 
in these circumstances, can have no ap- 
plication to the facts of the instant case 
and the transaction of the business of the 
parinership will be governed by the Part- 
nership Act or by the partnership deed. 
(Para 17) 
Further, in view of S. 13 the liability 
of a partner is to the firm and not to one 
particular partner. (Para 19) 
(However, it was doubted whether in 
the face of S 13 a suit for damages by 
some of the partmers against some other 
partners is at all maintainable.) 
(Para 19) 


(B) Partnership Act (1932), S., 44 — 
Dissolution of m — Partnership deed 
s‘ipulated about all contingencies and 
provided for withdrawal of partner who 
-considered his rights to have been pre- 
judiced or desired to sell his share for 
some reason — Deed took away the right 
of any partner to dissolve the partnership 
—- Held the right of dissolution available 
to a partner on ground of S. 44 would not 
be available in terms of partnership deed 
~—- Claim for dissolution on ground that 
the firm did not purchase the shares of 
plaintiffs held was not maintainable — It 
was open to plaintiffs to have sold their 
shares privately. {Paras 39 and 40) 


Deoki Nandan Agarwal, for Appel- 
lant; A. G, A., for Respondents. 


R. B. MISRA, J.:— The present ap- 
peals are directed against the judgment 
and decree dated 30th October, 1958, pass- 
ed by the lst Additional Civil Judge, Agra 
in a suit for dissolution of partnership, 
rendition of accounts and for recovery of 
damages. 


2; There was a spinning mill at 
Hathras in the district of Aligarh, known 
as Ram Chand Eardeo Dass. This mill 
was, later on, purchased by Shroti Lal 
Bankey Lal and others in execution of a 
decree No. 217 of 1916 for a sum of Ru- 
pees 24.00,000. According to the plaintiffs, 
the purchasers were short of funds. They, 
therefore, approached Makhan Lal, grand- 
fa‘her of plaintiff No, 1 and father of Ram 
Swarup, plaintiff No. 2 and persuaded 
him to become a partner in the said mill 
on the assurance of prospective profits. 
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Makhan Lal agreed to become a partner 
and invested a sum of Rs. 2,25,000 out of 
Rs. 24,00,000, the total sale consideration 
of the mill. The terms of the partnership 
were agreed upon in or about November, 
1920, and later on, a partner- 
ship deed dated 4th April, 1923, 
incorporating the terms of the part- 
nership was written out at Agra and re- 
gistered at Hathras. Under the terms of 
the partnership, Bankey Lal, father of 
defendants Nos. 3 and 4 and husband of 
defendant No. 5, and Ganpat Lal, defen- 
dant No, 2 were appointed Manager and 
Assistant Manager respectively of the 
mill, which was styled as Lalla Mal Har- 
deo Dass Cotton and Spinning Mill, Hath- 
ras and to which a ginning factory and 
other immovable properties were attach- 
ed. These two managers were responsible 
to keep and render correct accounts, Ban- 
key Lal died in January, 1942, and, after 
his death, Gur Dayal Prasad, defendant 
No. 1, was appointed as Manager and Gan- 
pat Lal continued to be the Assistant 
Manager and they were liable for render- 
ing accounts of the partnership for the 
period during which they acted as Mana- 
gers. The management of the mill was 
very unsatisfactory. The Managers did not 
hold regular meetings, as required by the 
deed of partnership. The accounts were 
not subjected for examination and audit 
nor true balance sheets were prepared nor 
the stocks of raw and finished materials 
were included therein. The yarn was Sold 
at a favourable rate fictitiously to their 
own creatures and resold after making 
secret profits. The partners personally uti- 
lised the mill property without the price 
being debited in their accounts in utter 
disregard of Clause 11 of the partnership 
deed. The Managers were not purchasing 
cotton for the mill at Agra nor selling the 
yarn of the mill through the plaintiffs 
firm and the plaintiffs have thereby been 
put to heavy loss on account of the wrong- 
ful acts for which defendants Nos. 1 to 5 
were liable The Managers and other per- 
sons secured the majority of partners to 
their Side by showing them illegal favour. 
They were not carrying on their duties 
imposed by law and under the terms of 
the partnership deed and were acting dis- 
honestly with the sole object of misap- 
propriating to themselves the profits of 
the mill and making illegal gains. The 
plaintiffs, fed up with the State of affairs 
of the mill, had no other alternative but 
to sever their connection with the mill 
and a notice dated 14th March, 1944, was 
served, under Clause 18 of the Partner- 


ship Deed, offering to sell their own share 
to the firm. No resolution was, however, 
passed on the notice despite its being in- 
cluded in the agenda of the meetings of 
3lst March, 1944, 16th April, 1944 and 
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28th May, 1944. On the other hand, to 
create complications, a supplementary 
agenda at the instance of certain mem- 
bers was issued on 7th April, 1944, that 
the mill be sold by public auction, ‘This 
resolution was passed in the meeting of 
28th May, 1944, with a view to causing 
loss and prejudice to the plaintiffs. ‘The 
defendants were bound to inform the 
plaintiffs of their decision as to whether 
the firm was prepared to purchase the 
plaintiffs’ share or not within thirty days 
but the plaintiffs got no response, The 
result was that the price of the share of 
the mill fell down and the strangers were 
not prepared to purchase the shares even 
at the price fixed by the mill under clause 
28 of the partnership deed, viz, at Rupees 
416/10/8 per share of Rs, 500 the actual 
price being much more. As the defendants 
failed to purchase the share of the plain« 
tiffs. they were entitled to have the part- 
mership dissolved by Court as per clause 
17 of the partnership deed. The defen- 
dants were anxious to sell the mill pri- 
vately with the object of whitewashing 
their misdeeds of management and to 
avoid their liability to render true and 
correct accounts. The defendants Nos. 1 
to 5 and other defendants were forming a 
clique and were acting negligently and 
carelessly and had committed acts and 
omissions, viz, they did not get the part- 
nership registered with the income-tax 
authorities in time causing loss to the 
partnership, that in spite of the resolution 
to get the burnt portion of the mill and 
the machinery restored so as to make the 
mill to yield as much profit as possible, 
it was not done. The raw cotton for the 
mill was not purchased through the plain- 
tiffs nor the finished yarn was sold 
‘through them at Agra. The defendants 
were thus liable to compensate the plain- 
tiffs for the loss caused on account of the 
breach of duties of the defendants and for 
their acts and omissions. Makhan Lal 
having died, Raghunath Prasad plaintiff 
No, 1, is entered as partner in the firm as 
per Clause 23 of the partnership deed and 
Ram Swarup, plaintiff No. 2, was a sub- 
partner, The plaintiffs, therefore, filed the 
suit for recovery of a sum of Rs, 50,000 
for the loss suffered by them on account 
of the acts and omissions of the defen- 
dants in not considering the notice of the 
plaintiff dated 14th March, 1944, and pass- 
ing of the resolution dated 28th May, 
1944, for the sale of the mill thereby re- 
ducing the value of the share pro rata and 
for a sum of Rs. 25,000 as damages for the 
acts and omissions, as mentioned in 
paragraph 32 of the plaint, They also 
claimed a relief for dissolution of the 
partnership and for rendition of accounts. 


3. The suit was contested by de- 
fendants Nos. 1, 2 and 6. Gur Dayal Pra- 
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sad, defendant No. 1 contested the suit on 
the ground that the plaint was. vague for 
want of particulars of fraud, misconduct, 
misrepresentation, dishonesty and secret 
gains, that during the time of manager- 
ship of the answering defendant, the mill 
yielded substantial profits and he dis- 
charged his duties most honestly and 
faithfully, that various meetings referred 
to in the plaint were duly called, that in 
view of arbitration clause 49 of the part- 
nership deed, the suit was not legally 
maintainable, that the judgment. dated 
16th February, 1939, passed by this Court 
in the suit instituted by Smt. Dropadi, 
defendant No. 15, operated as res fudi- 
cata, that during the period of manager- 
ship of the contesting defendant, accounts 
were properly and regularly maintained, 
which had been inspected by the plain- 
tiffs, through servants and Amar Nath, 
that the accounts were presented every 
year in the meeting of the partners after 
auditing, that purchase of raw cotton was 
made according to the best interest of the 
partnership to the knowledge and consent 
of all the partners and the plaintiffs were 
not entitled to any commission or com- 
pensation etc., that the partnership could 
not be got registered due to the default of 
the other partners, that Makhan Lal was 
admitted as a partner at his own request 
at Hathras and that the court had no 
jurisdiction to try the suit, as no part of 
the cause of action arose within the juris- 
diction of that Court. 


4, Ganpat Lal defendant No. 2, 
filed a separate written statement and 
denied the plaint allegations that Seroti 
Lal and others persuaded) Makhan Lal 
and made certain exaggerations and mis- 
representation. The true facts were that 
Makhan Lal became a partner of his own 
free will, that the terms of the partner- 
Ship, the writing of the partnership deed, 
its execution and attestation all took place 
at Hathras and no part of the cause of 
action arose within the jurisdiction of the 
trial court, that the profit and loss ac- 
counts, ‘balance sheets. etc. used to be con- 
sidered in the meetings of the partners 
and dividends distributed, that the defen- 
dant being the Assistant Manager had no 
Share in the management and was not 
liable to render accounts, that Suit No. 96 
of 1943 was instituted by defendant No: 3 
for a declaration that the proceedings of 
the meeting of 17th February, 1943, were 
ineffective and ultra vires, that the said 
suit was dismissed on 27th February, 1944, 
that during the pendency of the said suit 
and after its decision, the business of the 
partnership waS managed by Gur Dayal 
Prasad, defendant No I and the defendant 
had no hand in the management, that the 
purchase of cotton and sale of yarn at 
Agra had to be discontinued as the plain- 
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tiff firm did not do the business honestly. 
He further denied that the defendants in- 
tentionally did not hold the meetings 
with the intention that the plaintiffs’ 
notice remained undisposed of and that 
the resolution of 28th May, 1944, for the 
sale of the mill was passed in the interest 
of all the partners. 


5. Sheo Prasad, defendant No, 6, 
also filed a separate written statement and 
contested the suit on the grounds, inter 
alia, that the suit was bad for misjoinder 
of plaintiff No. 2 and some of the part- 
ners as plaintiffs and defendants, that 
Dauji Dayal was a necessary and proper 
party to the suit, that under the terms of 
the partnership deed, the plaintiffs had 
no right of dissolution through Court, 
that despite the notice for selling the 
shares, the plaintiffs were at liberty to sell 
them to any person and were not requir- 
ed to wait for the outcome of any meet- 
ing of the partnership firm. The allega- 
tions about the clique and collusion ete. 
by the defendants, as alleged in the plaint, 
were denied. It was further asserted that 
no secret gain was made by him and that 
the application for registration of the 
partnership for the purpose of income- 
tax was duly signed by him. There was 
default on the part of the Managers and 
they were liable, He further denied the 
allegations in the plaint that he utilised 
the mill property for his personal use. He 
was not Hable to render any accounts 


6. The remaining defendants did 
not contest the suit in Spite of sufficient 
service. So the case proceeded ex parte 
against them. Defendant No. 7 was repre- 
sented by a counsel and defendant No, 8 
was present personally. 


d; The pleadings of the parties 
gave rise to as many as 16 issues, as will 
be evident from the judgment of the trial 
Court. Issues Nos. 1, 2, 11 (b), 12, 14 and 
16 were decided in the affirmative while 
issues Nos. 3 to 9, 10 (except that the 
Court found that the Managers were 
guilty of making secret gains), 11 (a) and 
11 (c) were decided in the negative. On 
issue No. 13, the trial Court found that 
the status of Ganpat Lal was that of an 
Assistant Manager. On these findings, the 
suit for accounting was decreed and de- 
fendants Nos. 1 to 5 were held liable to 
render accounts for different periods. De- 
fendants Nos. 2 and 3 to 5 were held 
liable to render accounts for the period 
from 1st January, 1930, to Ist July, 1940. 
Gur Dayal Prasad, defendant No. 1 and 
Ganpat Lal, defendant No, 2, were held 
lable to render accounts for the period 
9nd July, 1940, to 21st August, 1944, Those 
defendants had been directed to furnish 
profit and loss account for each year. 
While accounting, the Commissioner was 
also directed to find out if any secret gain 
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had been made by the Managers during 
their tenure, either in the purchase of 
cotton, in its resale or in the sale of yarn 
through their friends, relatives or firms. 
The court further passed a decree for a 
sum of Rs. 5,000 against defendants Nos. 
1 and 2. The plaintiffs’ claim for relief 
(1) claiming Rs. 50,000 and for relief (4) 
claiming Rs. 20,000 and the prayer for 
dissolution of the partnership were. how- 
ever, dismissed. 


8. The judgment and decree of 
the trial court have given rise to two ap- 
peals: one by Gur Dayal Prasad, the de- 
fendant, which is First Appeal No. 2 of 
1959, and the other by Raghunath Prasad 
and others, the plaintiffs, which is First 
Appeal No. 92 of 1959. Both the appel- 
lants have taken a fairly large number of 
grounds in their appes, but at the time 
of arguments, they confined their argu- 
ments to a limited point. 


9. We first take up First Appeal 
No. 2 of 1959. 


10. Sri Deoki Nandan Agrawal, at 
the very outset, stated that his argument 
was confined only to the finding on issue 
No, 11 (b). Issue No. 11 (b) reads: 


“11 (2) Whether the resolution dated 
6th August, 1952, for restoring the machi- 
nery of the burnt portion of the mills was 
oe a out into effect? If so, its 
effect? 


11. __ As stated earlier, this issue 
was decided in the affirmative and the 
Court assessed! the damages on that ac- 
count at Rs. 5,000. The first contention 
raised ‘by Sri Deoki Nandan Agrawal was 
that in the absence of any allegation, 
much less evidence, about the actual loss, 
the court below acted illegally in assess- 
ing the damages at Rs. 5,000. To start 
with, in paragraph 32 of the plaint, the 
plaintifis alleged that defendants Nos 1 
to 5 and other defendants formed a clique 
with others and acted negligently and 
carelessly and did not pay due attention 
to their duties. 


12. As would be evident from the 
fact that though a resolution to get the 
burnt portion of the mill and the machi- 
mery restored was passed long ago, it was 
never carried out and the mill continued 
suffering loss on that account. The plain- 
tiffs did not allege any specified amount 
of loss on that account. Later on, when 
the Court asked the plaintiffs to supply 
better particulars, in paragraph 19 of the 
better particulars, at page 37 of the typed 
paper book, the plaintiffs alleged that 
without going through the accounts, it 
was not possible for them to divide the 
sum of Rs. 25,000 claimed as damages 
under relief 4 in respect of the items 
given in paragraph 32 of the plaint into 
different heads inasmuch as they were 
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Jn the revision petition it is not necessary 
to go into this point. It is already held 
that in the appeal pending against the 
order of returning the plaint questioning 
the valuation fixed by the lower court, it 
is open to the defendants to contend that 
the rate fixed by the lower court is not 
correct and higher rate could be fixed. 
Payment of court-fee undoubte dly de- 
pends upon the value of the suit property. 
When such is the case it is unnecessary 
to consider whether the provisions of Sec- 
tion 11 (3) of the Andhra Court Fees and 
Suits Valuation Act need to be or could 
be invoked in this case. 

10. In the result, the appellate 
court would go into the matter and deter- 
mine the real value of the suit property 
on the material available on record, With 
the above direction, this revision petition 
is dismissed, but in the circumstances 
there will be mo order as to costs, | 

Petition dismissed. 
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SHIV SHANKAR, J. 
Manthena Ramanamma, Cross-objec- 
tor v. Special Tahsildar, Respondent. 


Cross-objections in S. R. No. 1065 of 
1975 in A. S. S. R. No. 1312 of 1971, D/- 
5-2-1975. 

(A) Civil P. C. (1908), O. 41, R. 22 — 
Cross-objections — For court-fee deficit 
appeal unnumbered — But _cross-objec- 
tions filed — If and when maintainable — 
From Order 41, Rules 9, 11 and 12 it Is 
clear that there should be a registered ap- 
peal before cross-objections can be enter- 
tained therein. (Para 6) 


When appeal is filed with deficit 
court-fee it is not proper presentation. An 
appeal is numbered only after payment of 
full court-fee. Till then the memorandum 
presented cannot be treated as appeal and 
giving S. R. number to it is nothing but 
serially numbering the filed papers and 
nothing more. After the appeal is regis- 
tered following payment of. the deficit 
court-fee and notice of hearing — date is 
issued to the respondent he will have 
locus standi to file the cross-objections. 
But when the respondent on receiving a 
notice of a petition to condone delay in 
paying the deficit court-fee files cross~ 
objections and later that petition itself is 
withdrawn there is no appeal and no 
scope for filing cross-objections. AIR 1932 
Mad 722 and ATR 1960 Pat 242, Followed; 
AIR 1931 Mad 133, Distinguished. 


(Paras 7 and 8) 
Cases Referred: Chronological Paras 
AIR 1960 Pat 242 8 
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63 Mad LJ 845 8 
1930 Mad WN lasa 


AIR 1932 Mad 722 = 
AIR 1931 Mad 133 = 


P. Sitarama Raju, for Cross-objector. 

A. SAMBASIVA RAO, Acting C. J.:-— 
This S. R. number is given to cross-ob- 
jections in an appeal proposed to be filed 
by the Government which has been num- 
bered as S. R., No. 1312 of 1971. This re- 
lates to land acquisition and arises out of 
O. P. No. 96 of 1968 on the file of the Dis- 
trict Court, Visakhapatnam, 

2. An extent of Ac. 3-98 cents in 
survey Nos. 43 and 222 in the village of 
Dondaparthi in Visakhapatnam Municipal 
area was sought to be acquired. Section 4 
(1) notification was issued on 14-2-1966. 
The Land Acquisition Officer fixed the 
market value of this land at 0.78 Ps. per 
square yard, On reference, the lower 
court enhanced it to Re. 1.00. 


3 The Government attempted to 
file an appeal against this enhancement 
and that was S. R. No. 1312 of 1971. But 
they did not pay full court-fee payable 
on the memorandum of appeal. Conse- 
quently, they filed C. M. P. No, 11449/ 
1972 for condoning the delay in paying 
the deficit court-fee. So the appeal was 
not registered. Only notice in the condo- 
nation petition was ordered iby this Court 
on 21-12-1972. Long after receiving the 
notice, the claimant has presented the 
memorandum of cross-objections on 15-1- 
1975 claiming at the rate of Rs. 5 per 
square yard. The learned Government 
Pleader did not press C. M. P. No, 11449 
of 1972 for condonation of the delay and 
that petition was rejected by this court 
on 3-2-1975. 

4. eri P, Sitarama Raju, the learn- 
ed counsel for the proposed Cross-objec- 
tor maintains that despite the withdrawal 
of the petition for condonation of delay 
in paying the deficit court-fee, his Cross- 
objections are maintainable and they 
should be decided on merits, The learned 
Government Pleader demurs to this con- 
tention saying. that cross-objections are 
not maintainable. 


5. Cross-~objections in any Appeal 
are permitted ‘by Rule 22 of Order 41, 
C.P.C. Sub-rule (1) of that Rule reads as 
follows:—— 


“Any respondent, though he may nof 
have appealed from any part of the de- 
cree, may not only support the decree on 
any of the grounds decided against him 
in the court below, but take any cross- 
objection to the decree which he could 
have taken by way of appeal, provided 
he has filed such objection in the Appel- 
Tate Court within one month from the 
date of service on him or his pleader of 
notice of the day fixed for hearing the 
appeal, or within such further time as the 
Appellate Court may see fit to allow.” 
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A plain reading of sub-rule (1) shows 
that cross-objections can be filed within 
one month from the date of service on 
the respondent cross-objector or his plea- 
der of the notice of the day fixed for 
hearing the appeal. Sub-nule (4) says: 


“Where, in any case in which any res- 
pondent has under this rule filed a memo- 
randum of objection, the original appeal 
is withdrawn or is dismissed for default, 
the objection so filed may nevertheless be 
heard and determined after such notice to 
tthe other parties as the court thinks fit.” 


6. Reading these two sub-rules to- 
gether, it is manifest that in order to file 
and maintain  cross-objections, there 
should be an Appeal. We may go to ear- 
lier provisions to find out the procedure 
for admission of Appeals. Rule 9 of Order 
41, C.P.C. says that where a memoran- 
dum of appeal is admitted, the Appellate 
Court or the praper officer of that Court 
shall endorse thereon the date of presen- 
tation, and shall register the appeal in a 
book to be kept for the purpose, Rule 11 
empowers the Appellate Court to dismiss 
the appeal without sending notice to the 
court from whose decree the appeal is 
preferred and without serving notice on 
the respondent or his pleader after send- 
ing for the record if it thinks fit and 
after fixing day for hearing the appellant 
or his pleader. 


Rule 12 says that unless the Appel- 
Tate Court dismisses the appeal under 
Rule 11, it shall fix a day for hearing the 
appeal, It can be therefore accepted that 
it is the day thus fixed for hearing the 
appeal that should be informed to the 
respondent in tha notice sent to him after 
registering the Appeal and within 30 days 
thereof after receipt of the notice, he can 
present memorandum of Cross-objections. 
All these provisions demonstrate in am- 
ple measure that the Code insists that 
there should be a registered appeal be- 
fore any cross-objections are entertained 
therein. It should follow therefrom. that if 
there is no registered appeal, no cross- 
pl eae can be filed or are maintain- 
able, 


7. When an appeal is presented 
without paying court-fee thereon, it is not 
regular presentation of the appeal. It is 
not registered and numbered until the 
full court-fee is paid and every other pre~ 
liminary formality as prescribed by the 
Code is satisfied, Until then, the memo- 
randum that is presented in court cannot 
ibe treated as an appeal. As can be seen 
from the circumstances of this case, the 
proposed appeal has mot been numbered 
because the requisite court-fee not 
been maid. It has not been registered as an 
appeal. It was given only a S. R, number, 
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S, R. is nothing more than a serial num- 
ber to all papers filed into court and had 
no more validity or sanction . behind it. 
That is why the Government filed C. M. P. 
No, 11449 of 1972 for condoning the delay 
im paying the deficit court-fee. If that 
delay is condoned and deficit court~fee is 
paid, then the time would be ripe for 
numbering and registering the appeal. 
Then certainly, a day will be fixed for its 
hearing and a notice will accordingly 
issue to the respondent. Then only the 
respondent will have locus standi to file 
cross-obiections, In this case the petition 
for condonation of the delay itself has 
been withdrawn and dismissed with the 
consequence that there is no appeal at all 
in this court. When there is no appeal, the! 
respondent cannot prefer cross-objections. 


8. Sri P. Sitarama Raju relies 
upon a single Judge’s decision in Avyilu 
Reddi v. Venkata Reddi, AIR 1931 Mad 
133, but that is of no use to him because 
there the appeal was numbered and the 
notice of the appeal went to the respon- 
dent, The consequence of that was that 
the requirements of Rule 22 which em- 
powers a respondent to file cross-objec~ 
tions existed in that case. As we have 
pointed out, there is no numbering or re- 
gistering of the appeal in this matter and 
notice of the appeal, as such, has not been 
sent to the respondent. Only notice of the 
petition for condoning the delay in paying 
the deficit court-fee was sent. It is thus 
clear that there is no appeal which would 
give scope for the respondent to prefer 
cross-objections, We are supported in this 
view by the decision in Venkata Subbam- 
ma v. Ramanadhayya, (1932) 68 Mad LJ 
845 = (AIR 1932 Mad 722) and Ramji v: 
Rambhusan, AIR 1960 Pat 242. 


9, Further, there is no explanation 
why the respondent has not filed an ap- 
peal by himself. Added to this even after 
service of notice on him of the petition 
for condonation of delay, he waited for 
quite a long time in presenting the memo- 
randum of cross-objections which he did 
only a few days back. We are not saying 
this to hold that had he acted promptly 
the cross-objections would have been 
maintainable. Certainly not. We are only 
trying to show that there are no bone 


fides also in filing these cross-objections. 


10. Accordingly, we hold that these 
cross-objections are not maintainable and 
reject them. There will be no order as to 
costs. The court-fee paid on the proposed 
memorandum of cross-objections shall be 


refunded, 
Cross-objections rejected. 
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A. V. KRISHNA RAO, J. 

Simhachala Mahanti, Appellant v. 
Bhagirathi Mahanti, Respondent. 

Appeal against Order No. 294 of 1973, 
D/- 21-1-1975.* 

(A) Lunacy Act (1912), S. 71 — Pro- 
perty guardian for lunatic — Reception 
order under Ss, 5 and 6 already existing 
against lunatic — After oral examination 
of Immatic maneger appointed — If and 
when unchallengeable, (Ss. 67, 71, 5 and 
6, 40, 42). 

From Ss, 62, 63, 65, 67, 68, 69 and 71 
it is clear that for exercise of the power 
under Ss. 67 to 71 an inquisition under 
S. 62 is a prerequisite. The existence of 
a reception order under Ss. 5 and 6 
against the lunatic will not dispense with 
the inquisition. (Para 4) 

The question being whether a certain 
person is a lunatic it cannot be determin- 
ed on the admission of the parties before 
the court since the parties may collude 
and get a manager appointed for the pro- 
perty of that person even without his 
knowledge. The procedure under Ss. 40 to 
42 must be followed, (Para 5) 


Neither the admission of the parties 
to the proceeding nor mere oral enquiry 
by the court will clothe the court with the 
power under S, 71 for appointing a mana~ 
ger for the estate of the alleged lunatic 
without an inquisition. (Para 7) 

A. Surya Rao, for Appellant: J. S. 
Narayana, for Respondent. 


JUDGMENT :— This is an appeal by 
the Ist respondent in O. P. No. 11 of 1971 
on the file of the court of the District 
Judge, Srikakulam, The respondent here- 
in filed O. P. No. 11 of 1971 under Section 
71 of the Indian Lunacy Act for his being 
appointed as the property guardian of the 
property described in the A schedule to 
the petition belonging to the alleged luna- 
tic. The petitioner in the O, P, was exa- 
mined as P.W. 1 and the appellant herein 
(ist respondent therein) was examined as 
R.W. 1. A few documents were marked in 
the case. 


2. The med pea a god 1 
posal of the app may be briefly stated. 
One Malathi Mahanthiani, the alleged 
lunatic, is the widow of the brother of 
the petitioner Bhagirathi Mahanthi. In 
Settlement of the widow’s claim for main- 
tenance, under the original of Exhibit 
A-i, on 26-6-1950. certain property was 
settled on Malathi Mahanthiani. Under 
the terms of the settlement deed, an ex- 
tent of four acres of wet land described 


‘*(Against order of Dist. J.. Srikakulam, 
in O. P. No. 11 of 1971, D/- 11-10-1972.) 
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in the A schedule tọ the petition was 
given to Malathi Mahanthiani towards her 
maintenance for life. After her death, the 


property was to go back to the petitioner. 


It would appear that at the instance 
of her brother M. P, No. 253 of 1967 on 
the file of the court of the First Class 
Magistrate, Sompeta was filed under Sec- 
tions 5 and 6 of the Indian Lunacy Act 
praying that a reception order might ba 
passed with reference to Malathi. An 
order was passed on 23-8-1967 for- receiv- 
ing Malathi into the Mental Hospital at 
Visakhapatnam on the ground that she 
was a violent and dangerous lunatic, Ex- 
hibit B-2 is the certified copy of the peti- 
tion and the order in M. P. No. 253 of 
1967. As Malathi was in the Mental Hos- 
pital at Visakhapatnam her property 
given to her under Exhibit A-1 was in 
the possession of her brother. The lower 
court quite correctly found that the peti- 
tioner could not be appointed as the guar- 
dian of the property of the alleged luna- 
tic on the ground that his interests were 
adverse to those of the lunatic because he 
stood to benefit by her death, in that the 
property would revert to him. 


The lower Court also found that her 
brother the Ist respondent in the petition, 
was also not a fit and proper person to be 
appointed as a guardian. However, that 
court on an oral examination of Malathi 
in court had stated that it was satisfied 
that she was a lunatic incapable of look- 
ing after herself and her affairs. The re- 
sult was that the Court appointed an Ad- 
vocate of Sompeta as Manager of the A 
schedule properties belonging to the alleg- 
ed lunatic. It is the order of the District 
Court as made above that is now chal- 
eed iby the brother of the alleged luna- 

C, 


a The learned counsel contended 
that the application under Section 71 filed 
by the petitioner was incompetent inas- 
much as there was no inquisition and 
there was no judicial finding that Malathi 
is a lunatic, It is contended that in the ab- 
sence of an inquisition, the Court had no 
jurisdiction to appoint any receiver or 
manager for the properties of the alleged 
lunatic. The learned counsel contended 
that the fact that there was a magesterial 
reception order would not clothe the Dis- 
trict Court with jurisdiction to deal with 
the properties of the alleged lunatic by 
appointing a guardian. It is therefore con- 
tended that the impugned order of the 
Court below was made without jurisdic- 
tion, I find considerable force in the sub- 
missions of the learned counsel of the ap- 
pellant. 

4. Chapter V of the Lunacy Act 
provides for proceedings in lunacy out- 
side Presidency towns. Under Section 62 
the District Court is empowered upon an 
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application to direct an inquisition for the 
purpose of ascertaining whether a person 
residing within its jurisdiction is of un- 
sound mind and. incapable of managing 
himself and his affairs. Section 63 pro- 
vides for the persons who could make 
such an application under Section 62. 

Under Section 65, the District Court, 
upon the completion of the inquisition, 
shall determine whether the alleged luna- 
tic is of unsound mind and incapable of 
managing himself and his affairs. It may 
also come to a special finding that such an 
alleged lunatic is of unsound mind so as 
to be incapable cf managing his affairs, 
but that he is capable of managing him- 
self and is not dangerous to himself and 
others. Section 67 provides that the court 
may make an order for the custody of 
lunatics so found by inquisition and man- 
agement of their estates. Section 68 pro- 
vides for the Court of Wards to be autho- 
rised in certain cases to take charge of 
the estate of the lunatic, Section 69 em- 
powers the District Court to direct the 
Collector to take charge of the person and 
estate of the lunatic in certain cases. 
Under Section 71, in cases not covered by 
Sections 68 and 69, the District Court shall 
appoint a manager of the estate of the 
lunatic and also may appoint a guardian 
of his person. 


It is quite manifest from a reading of 
the above provisions that it is a prerequi- 
site to the exercise of the powers under 
Sections 67 to 71 of the Act that there 
should be an inquisition as provided under 
Section 62 of the Act. In other words, an 
inquisition and a finding that the alleged 
lunatic is of unsound mind so as to be in- 
capable of managing his affairs is the sine 
qua non for the exercise of judicial pow- 
ers over the person and estate of the 
lunatic. The fact that there was a recep- 
tion order by a Magistrate under Sections 
5 and 6 does not dispense with an ingui- 
sition by the District Court when the 
question is whether a certain person is an 
alleged lunatic. 

5. The learned counsel for the res- 
pondent herein contended that in this case 
as there is no question about the lunacy 
of Malathi, the District Court committed 
no irregularity in the exercise of its juris- 


diction under chapter V of the Act, as. 


both the petitioner and the ist respon- 
dent in the lower court admitted the 
lunacy of Malathi. The court also examin- 
ed the alleged lunatic and was satisfied 
that she was a lunatic incapable of man- 
aging her own affairs. Apparently the 
contention is plausible. Where the ques- 
tion is whether a person is a lunatic or 
not, that cannot be determined on the ad- 
mission of the parties before the court for 
the simple reason that two persons rang- 


ing themselves as petitioner and respon- 


Andhra Cement Co. v. Govt. of A. P. 


A.L R. 


dent might very well collude and say,’ 
that X is a lunatic and get a receiver or 
manager appointed- for the property of X 
even without his knowledge, To counten- 
ance such a thing would lay open the 
road to very mischievous and dangerous 
consequences, It is a very serious thing 
to dub a person as a lunatic and if the 
court were to merely accept without any 
inquiry into the question as contemplated 
by the provisions of Chapter V of the 
Lunacy Act, it would be acting without 
Jurisdiction, The procedure prescribed 
under Sections 40, 41 and 42 of the Act 
must be followed. 


6. The district Court apparent! 
thought that it would satisfy the req de. 
ments of the law if the Court had orally 
examined the alleged lunatic. 


7 Iam clearly of opinion that 
neither the admission of parties to the 
proceedings nor a mere oral inquiry on 
the part of the District Court would cloth 
that Court with power to appoint a man- 
ager for the estate of the alleged lunatic 
without the process of inquisition as pro~ 
vided in the Act being gone through, As 
this was mot done in this case, I must hold 
that the District Court had wrongly exer- 
cised its jurisdiction under Section 71 of 
the Act. The. order under appeal is there- 
fore set aside, This order shall not in any 
way preclude the parties from taking ap- 
propriate proceedings under the Lunacy 
Act if so advised. 

«88. The. appeal is accordingly al- 

lowed, but in the circumstances of the 

case, there will be no order as to costs. 
Appeal allowed, 
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5. OBUL REDDI, C. J. AND 
RAGHUVIR, J. 

The Andhra Cement Company Ltd., 
Petitioner v. Government of Andhra Pra- 
desh and others, Respondents, 

Writ Petns. Nos. 83 and 85 of 1974, 
D/- 22-1-1975. 

(A) Precedents— Duty of Subordinate 
Courts and Tribunals. 

The attitude of the Commercial Tax 
Officer, Krishna West I, Vijaywada to pre- 
fer the decision of the Patna High Court 
to the decision of the Andhra Pradesh 
High Court was condemned. The Assess- 
ing Authority being an inferior tribunal 
was bound to follow the decision of the 
Andhra Pradesh High Court, AIR 1961 
SC 182, Followed. (Paras 1, 2) 
Cases Referred: Chronological Paras 
1974 Tax LR 1874 = (1973) 32 STC 411- 

(Pat.) 1 


GS/HS/C469/75/MBR 
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1973 Tax LR 1823 =. (1972) 29 STC sa 


(Andh, Pra. 
(1969) 24 STC 487 = (1969) 1 SCWR oo 


AIR 1961 SC 182 = (1961) 1 SCR 474 1 
-K, Srinivasa Murthy, for Petitioner; 

A. Mahadev for Govt, Pleader for Com- 

mercial Tax on behalf of Respondents, 


S. OBUL REDDI, C. J.:— These two 
writ petitions are directed against the 
assessment orders of the Commercial Tax 
Officer, Krishna West I, Vijayawada, dated 
10-12-1973 for the two assessment years 
in question, The assessing authority has 
failed to follow the judgment of this court 
in Ramakrishna Cements Macherla v. 
Govt. of Andh. Pra., (1972) 29 STC 507 = 
(1973 Tax LR 1823) (Andh. Pra.) on the 
ground that that decision has been distin- 
guished by the Paina High Court in Com- 
missioner of Commercial Taxes, Bihar vV. 
Ashok Marketing Ltd., (1973) 32 STC 411 
= (1974 Tax LR 1874) (Pat.). The Patna 
High Court, as may be seen from the im- 
pugned order of the Commercial Tax Offi- 
cer, observed:— 

“The A. P. High Court has merely 
followed the decision of the Supreme 
Court in Hyderabad Asbestos Cement 
Case (1969) 24 STC 487 (SC) and if I may 
say so with very great respect without 
noticing the crucial and vital point of dis- 
tinction between that case and the kind 
of case which was being dealt with by the 
A. P. High Court and which. falls for con- 
sideration before us.” 


Whatever be the view taken by the Patna 
High Court on the facts of the case before 
that Court, it is not permissible to the 
assessing authority to say that he will not 
follow the decision of this court for the 
reason that the Patna High Court had dis- 
tinguished the judgment of this Court. 
We have no hesitation in condemning the 
attitude of the Commercial Tax Officer in 
not following the decision of this Court 
which he is bound to, The assessing au- 
thority should know that the Patna High 
Court did not follow the decision of this 
Court and it came to its own conclusions 
on the material placed before it. But the 
Commercial Tax Officer cannot arrogate 
himself to the position of another High 
Court and say that he prefers to follow 
the view expressed by the Patna High 
Court for the reasons stated by the Patna 
High Court in its judgment, The Supreme 
Court has condemned in no uncertai 
terms the attitude of the subordinate tri- 
bunals or officers in not implementing or 
giving effect to the decisions of the super- 
ior Courts or superior authorities. In 
Bhopal Sugar Industries v. Income-tax 
Officer, AIR 1961 SC 182 S. R. Das, J. 
speaking for the Court, observed:— 
‘Where the Income-tax Officer had 
virtually refused to carry out the clear 


M. Abdul Sattar v, H. A. Hakeem 
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and unambiguous directions which a su- 
perior tribunal like the Incomeé-tax Ap- 
pellate Tribunal, had given to him by its 
final order in exercise of its appellate 
powers in respect of an order of assess- 
ment made by him, such refusal is in 
effect a denial of justice, and is further- 
more destructive of one of the basic prin- 
ciples in the administration of justice 
based as it is on the hierarchy of courts.” 
2. The Assessing Authority being 
an inferior tribunal was bound to follow 
the decision of this court. It is not open to 
him to prefer the decision of the Patna 
High Court to the decision of this court. 
3. We, therefore, set aside the im- 
pugned assessment orders and allow the 
writ petitions with costs to the extent of 
the freight charges. Advocate’s fee Rs. 100 
in each. 
Petitions allowed. 
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PUNNAYYA, J. 

Mandam Abdul Sattar Saheb, Peti- 
tioner v. H. Abdul Hakeem and others, 
Respondents. 

Civil Revn. Petn. No, 469 of 1974, 
D/- 22-8-1975.* 

_ (A) Civil P. C. (1908), O, 33, R. 9 — 
Dispaupering — Pauper plaintiff dying 
during pendency of suit — Legal repre- 
sentatives impleaded — Grounds on which 
they can be dispaupered — Distinction 
between case of legal representative and 
that of executor or administrator brought 
on records. 

There is a distinction in the right to 
sue as pauper in between an executor or 
administrator brought on record as a 
legal representative, and an heir of the 


- deceased pauper plaintiff brought on re- 


cord as legal representative, Case law dis- 
cussed, (Para 14) 
_ The principles that can be deduced in 
this regard are: 
1. The right to sue as a pauper is a 
personal right. It extinguishes with the 
death of the pauper plaintiff. 


2. The legal representative, however, 
can be substituted for the deceased-plain- 
tiff in the ordinary course. If the heir o 
the deceased is brought on record as his 
legal representative he can continue the 
suit as pauper on fresh application if he 
has no sufficient means to pay the court- 
fee. If he has sufficient means, he can con- 
tinue the suit on payment of court-fee. 
But this principle does not apply to the 
executor or administrator if brought on 


*(To revise order of Sub-J., Madanapalle, 
D/- 30-11-1973.) ; 
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record as legal representative of the de- 
_ ceased pauper-plaintiff, He can continue 
the proceedings as pauper irrespective of 
the fact whether he has sufficient means 
or not to pay the -court~-fee as in the case 
of anextfriend or a guardian of a minor. 

3. The heir who is brought on record 
as legal representative of the deceased 
pauper-plaintiff can be dispaupered under 
Rule 9 if he comes into possession of suf- 
ficient means to pay court-fee subsequent 
to the grant of leave to continue the pro- 
ceedings as pauper. But the executor or 
the administrator would not be dispauper- 
ed even if he comes into possession, sub- 
sequently to the grant of such leave of 
sufficient means to pay the court~-fee, 

4 The executor or administrator who 
is permitted to continue the suit as legal 
representative of the deceased pauper- 
plaintiff can also be dispaupered if it is 
shown that he comes into possession, in 
his character as a legal representative and 
from out of the estate of the deceased, of 
sufficient means within the meaning of 
O. 33, Rule 9 (b) as im the case of the 
pauper-plaintiff, (Para 15) 


(B) Civil P. C. (1908), 0. 33, R. 1, Ex- 
planation — Expression “not possessed of 
sufficient means” — Meaning of. 


The expression ‘not possessed of suffi- 
cient means’ mentioned in Explanation to 
Rule 1 while defining the word ‘pauper’ 
refers to plaintiff's capacity to pay the 
court-fee prescribed by law for the plain- 
tiff in such a suit. What is contemplated is 
not possession of property, but sufficient 
means ie. capacity to raise money to pay 
the court fee. Mere possession of some 
property is not sufficient. If the property 
in the possession of the plaintiff is not 
sufficient enough to raise money to pay 
the requisite court-fee, he should be 
deemed to have not been possessed of suf- 
ficient means to pay the’ court-fee and 
hence the court can take him as a pauper 
under this rule. Tf, on the other hand he 
is in possession of property sufficient 
enough to enable him to raise cash for 
payment of the court-fee, he can be deem- 
ed to have sufficient means to pay the 
court-fee and he cannot therefore be con- 
sidered to be a pauper. (1907) 8 Bom LR 
642 and (1971) 84 Mad LW 252 (1), Rel. 
on. (Para 18) 


Held, in the circumstances of the case 
the plaintiff being in possession of pro- 
perty worth Rs. 1,500 cannot be said to 
have sufficient means to pay the court-fee 
of the value of Rs. 4,300 and thence he 
should be deemed to be a pauper under 
Rule 1. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1972 Andh Pra 52 = (1971) 2 Andh 

WR 284 . 10, 11, 13 
(1971) 84 Mad LW 252 (1) ‘20 


M. Abdul Sattar.v. H. A. Hakeem (Punnayya J.) 


A. I.R. 

ATR 1931 Mad 324 = 33 Mad LW 446 8, 
10, 11, 13 

AIR 1928 Mad 66 = 109 Ind Cas 258 7, 
10, 11, 13 

AIR 1925 Mad 765 = 48 Mad LJ 390 7, 
10, 11, 13, 16 

(1912) ILR 36 Bom 279 = 13 Bom LR 577 
10, 13 

(1907) 8 Bom LR 642 20 


_ K. Venkataramana Reddy, for Peti- 
tioner; E. Kalyanaram, for Respondents. 
ORDER — This revision petition is 
directed against the order passed by the 
Subordinate Judge, Madanapalle, Chittoor 
District in I. A, No. 332/1973. 

2. That petition was filed under 
Order 33, Rule 9, C.P.C, for dispaupering 
plaintiffs 2 to 6 on the ground that they 
have got sufficient means to pay the 
court-fee, 


3 Plaintiffs 2 to.6 were brought 
on record as legal representatives of the 
deceased who was the plaintiff in O. S. 
No, 69/71. Plaintiffs 2 and 3 are the sons 
while plaintiffs 4 to 6 are the daughters of 
the. deceased-plaintiff. 

A The deceased-plaintiff was per- 
mitted to sue in forma pauperis. The. Ind 
Plaintiff admitted that he has 75 cents of 
wet land and a mud house, It is admitted 
by the defendants that plaintiffs 3 to 6 
are not having any properties The 2nd 
defendant offered to purchase the 2nd 
plaintiffs mud house for Rs, 2,200 and the 
land for Rs, 2,200 if the 2nd plaintiff is 
prepared to sell them. 


- D Taking into consideration the 
2nd defendant’s offer, the learned Sub- 
ordinate Judge held that the 2nd plaintiff 
is having sufficient means to pay the 
court-fee and so holding, he allowed the 
petition dispaupering plaintiffs 2 to 6 and 


. also held that in case of failure on the 


part of the 2nd plaintiff to pay the court- 
fee within one month from the date of 
the order, the plaint in O. S. No. 69/71 
shall stand rejected for non-payment of 
court-fee, ` 


6. Aggrieved with the said order, 
the 2nd plaintiff preferred this revision 
petition. ; 


7. The learned counsel for the re« 
vision petitioner contends that merely be- 
cause the revision petitioner who is the 
2nd plaintiff in the suit is having some 
property, the plaintiffs in the suit should 
not be dispaupered when the deceased 
plaintiff was granted leave to sue in forma 
pauperis. According to him, the legal re- 
presentative should be permitted to conti- 
nue the suit as pauper irrespective of the 
fact that 2nd plaintiff has property, since 
he steps into the shoes of the decéased~ 
pauper. In support of this contention, he 
relied upon decisions of the Madras High 
Court in Sivagami Ammal v, T. S. Gopa- 
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laswami Odayar (AIR 1925 Mad 765) and 
Ammakannammal v. Damodara Mudaliar 
(AIR 1928 Mad 66). 


8. Against these contentions, the 
learned counsel for the respondents con- 
tends that the legal representative cannot 
be permitted to continue the suit as pau- 
per when he is in possession of properties 
sufficient enough to pay court-fees merely 
because the deceased-plaintiff was per- 
mitted to sue in forma pauperis. In sup- 
port of his contention he relied upon the 
decision of the Madras High Court in 
Arumuga Goundan v. Subrahmaniam 
Goundan (AIR 1931 Mad 324) and the de- 
cision of this court in Tulasamma v. Lak- 
shminarasamma (AIR 1972 Andh Pra 52). 

9. The point, therefore, that arises 
for consideration in this petition is whe- 
ther the legal representative of the de- 
ceased-plaintiff can be dispaupered, if he 
has means in his private capacity to pay 
the court-fees. l 


10. The Madras High Court in 
Sivagami v. Gopalaswamy Odayar 
(AIR 1925 Mad 765) held that the expres- 
sion ‘plaintif? in Rule 9, Order 33 when 
applied to the legal representative of the 
deceased pauper-plaintiff refers not to the 
physical person before the Court, but to 
the legal representative of the deceased 


pauper-plaintiff. The fact that the legal 


representative has means in his private 
capacity cannot justify his being dispau- 
pered. But if he is shown to have come 
into possession in his character as legal 
representative. and out of the estate of the 
deceased, of sufficient means within the 
meaning of clause (b) then he may be dis- 
paupered even as the original plaintiff 
might have been. The learned Single 


Judge dissented from following the 
decision of the Single Judge oË 


the Bombay High Court in Mana- 
ji Rajuji v. Khandoo Baloo, (1912) 
ILR 36 Bom 279 in which it was held 
that the executor of the deceased-plaintiff 
who instituted the suit in forma pauperis 
is liable to be dispaupéred because per- 
sonally he is not a pauper. The. decision of 
the Madras High Court in Sivagami Am- 
mal v. Gopalaswamy Odayar {AIR 1925 
Mad 765) was followed by Kumaraswamy 
Sastry J. in Ammakannammal v. Damo- 
dara Mudaliar (AIR 1928 Mad 66), He 
held that as in the case of a next friend 
or guardian of a minor, the question as to 
whether the legal representative of a de- 
ceased plaintiff can continue the suit in 
forma pauperis depends not on the pro- 
perty possessed by the legal representa- 
tive or the next friend or guardian per- 
sonally in their own right. They are two 
different persons in the eye of law 

there is no justification for holding that 
the legal representative of the deceased 
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plaintiff should not be allowed to conti« 
nue the suit as a pauper. But Bhashvam 
Ayyangar, J. in Arumuga Goundan v. 
Subrahmanya Goundan (AIR 1931 Mad 
324) held that if a pauper plaintiff died 
pendente lite and his heir who was added 
pendente. lite as his legal representative 
was found to be possessed of sufficient 
means to pay the court-fee, the heir could 
be dispaupered under Order 33, Rule 9 


‘He distinguished the rulings in Sivagami 


Ammal v. Gopalaswamy Odayar (AIR 
1925 Mad 765) and Ammakannammal vy. 
Damodara Mudaliar (AIR 1928 Mad 66) 
by stating that what was decided therein 
was that when the plaintiff in a suit insti- 
tuted in forma pauperis died and his exe- 
cutor continues the suit, the executor is 
not liable to be dispaupered. because he is: 
personally not a pauper. The decision is 
expressly based on the ground that the 
person who wanted to continue the suit 
in that case wanted to do so in: his. ceapa- 
city as executor and not in his own per~ 
sonal capacity, But in the case before him 
the petitioner does not seek to continue 
the suit in any other capacity than his 
personal capacity. He does not. represent 
any other person or body, but himself in 
seeking to go on with the suit. This deci- 
sion was followed by A. D, V. Reddy J. in 
Tulasamma v, Lakshminarasammma (AIR 
1972 Andh Pra 52). The learned Judge 
held that since the plaintiff's widow has 
come on record as the legal representative 
seeking to continue the proceeding as heir 
in her personal capacity and since she 
has means to pay, her position. must he 
equated to that of the plaintiff-pauner 
who was allowed to sue in. forma paupe- 
ris coming into possession of means to 
pay subsequent to the original order and 
it is clear that the widow of the original 
plaintiff who seeks. to continue the appeal 
as his heir and who is admittedly possess- 
ed of means should be made te pay the 
court-fees in the appeal. 

11. The learnec counsel for the 
revision petitioner contends that the de- 
cisions in Arumuga Goundan v. Subrah- 
mania Goundan (AIR. 1931 Mad 324) and 
Tulasamma v. Lakshminarasamma (AIR 
1972 Andh Pra 52) are in conflict with the 
decisions in Sivagami Ammal v., Gopala- 
swami Odayar (AIR 1925 Mad 765) and 
Ammakannammal v. Damodara Mudaliar 
(AIR 1928 Mad 66) and he requests that. 
the matter should be referred. to a Bench 
for an authoritative pronouncement on 
this aspect. I do not find any substance in. 
this contention, I am not able to agree 
with the learned counsel. for the revision 
petitioner that. there is conflict of view as 


‘ pointed out by him. The decisions in Siva- 


gami. Ammal v, Gopalaswami Odayar 
(AIR. 1925 Mad 765) and Ammakannam-. 
mal v. Damodara Mudaliar (AIR. 1928 Mad 
66) deal with the legal representatives: 
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who are brought on-record as executors 
under wills. In the former case the suit 
for partition was allowed to be instituted 
by the plaintiff in forma pauperis. He 
died during the pendency of the suit leav- 
ing a will and appointing two of his sis- 
ters as executrixes. On their application 
to be brought on record as legal represen- 
tatives they were made plaintiffs 2 and 3 
in the suit. Thus the legal representatives 


that were brought on record were already ` 


appointed under will as executrixes. In 
the latter case, the plaintiff filed a suit for 
declaration that the deed of trust execut- 
ed ‘by her on 11-3-1920 in favour of the 
defendant was obtained by fraud and mis- 
representation and is inoperative for set- 
ting aside the trust deed on the ground 
that she was not competent to create the 
trust, for possession of the suit house and 
mesne profits, The plaintiff was permitted 
fo sue in forma pauperis. After filing the 
suit she executed a will dated 18-3-1924 
whereby she gave the properties to the 
grandson and grand-daughter of her hus- 
band's brother, The plaintiff died pending 
the suit. The executor under the will has 
been brought on record. 


12. Thus it is clear that in both 
the cases the legal representatives that 
were brought on record are the executors 
appointed under the will and they were 
oe sufficient means to pay the court 

ees, 


13. But in the case of Arumuga 
Goundan v. Subramania Goundan (AIR 
1931 Mad 324) and Tulasamma v. Laksh- 
minarasamma (AIR 1972 Andh Pra 52) the 
Jegal representatives that were ‘brought 
on record are the heirs of the deceased 
plaintiff, In the first case, the plaintiff 
who had been permitted to sue as a pau- 
mer died pending the suit and his concu- 
bine’s son and heir claimed to have suc- 
ceeded to the subject-matter of the suit 
and he was added as plaintiff No. 2 in the 
place of the deceased plaintiff and he was 
permitted to proceed with the suit. The 
Ast defendant applied under Order 33, 
Rule 9, C.P.C. to dispauper the substitut- 
ed plaintiff on the ground that he was 
possessed of sufficient means to pay the 
court-fee, In the second case the deceas- 
ed-plaintiff was permitted to sue in forma 
pauperis. He filed appeal and he was also 
permitted to prefer appeal as pauper. 
During the pendency of the appeal he 
died. His wife was brought on record as 
his legal representative. The defendant 
filed the petition under Order 33, Rule 9, 
CPC. to dispauper heron the ground 
that she has a house worth Rs. 35,000. 
Thus in ‘both these cases, the heirs of the 
deceased-plaintifis were brought on re- 


cord. Thus the legal representatives in. 


these cases sought to continue ‘the pro- 
ceedings as heirs of the deceased-plaintiff. 


A. J. R. 


Thus these two decisions cannot be in 
conflict with the decisions in Sivagami 
Ammal v, Gopalaswami Odayar (AIR 1925 
Mad 765) and Ammakannammal v. Damo- 
dara Mudaliar (AIR 1928 Mad 66). But 
the decisions in Sivagami Ammal v. Gopa- 
laswami Odayar (AIR 1925 Mad 765) and 
Ammakannammal v. Damodara Mudaliar 
(AIR 1928 Mad 66) are of course, in con- 
flict with the decision of the Bombay 
High Court in Manaji Rajuji v. Khandco 
Baloo ((1912) ILR 36 Bom 279). The Bom- 
bay High Court held that the executor 
who was brought on record as legal re- 
presentative of the deceased plaintiff and 
who was permitted to sue in forma pau- 
peris cannot be permitted to continue the 
suit as pauper when he is in possession of 
properties sufficient enough to pay the 
court-fees, But the Madras High Court in 
Sivagami Ammal v. Gopalaswami Odayar 
(AIR 1925 Mad 765) and Ammakannam- 
mal v. Damodara Mudaliar (AIR 1928 Mad 
66) took the view that the executors who 
were: brought on record as legal represen- 
tatives of the deceased-plaintiffs are en- 
titled to continue. the proceedings as pau- 
pers in spite of the fact that they are hav- 
ing sufficient means to pay the court-fee. 
Thus there is conflict of view on this as- 
pect in between the Bombay High Court 
and the Madras High Court. But there is 
no conflict of view on this aspect between 
the decisions of Bhashyam Ayyangar, 
and A. D. V. Reddy, J. in Arumuga 
Goundan v. Subramania Goundan (AIR 
1931 Mad 324) and Tulasamma v, Laksh- 
minarasamma (AIR 1972 Andh. Pra 52) 
respectively and the decisions of Srinivasa 
Ayyangar, J. in Sivagami Ammal v, Gopa- 
laswami Odayar (AIR 1925 Mad 765) and 
Kumaraswamy Sastry J. in Ammakan- 
nammal v. Damodara Mudaliar (AIR 1928 
Mad 66) for the reasons stated above, and 
hence it is not necessary for making a re- 
ference to a Division Bench as suggested 
by the learned counsel for the revision 
petitioner. 


14. From the.rulings laid down by 
the decisions of the Madras High Court 
and the decisions of the Andhra Pradesh 
High Court cited above, it is clear that 
there is distinction in the right to sue as 
pauper in between an executor or admin- 
istrator ‘brought on record as a legal re- 
presentative, and an heir of the deceased 
pauper plaintiff brought on record as 
legal representative, 

15. From the above rulings the 
following principles can be deduced, 

1. The right to sue as a pauper is a 
personal right. It extinguishes with the 
death of the pauper plaintiff. l 

2. The legal representative, however, 
can be substituted for the deceased-plain- 
tiff in the ordinary course. If the heir of 
the deceased is brought on record as his 
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legal representative he can continue the 
suit as pauper on fresh application if he 
has no sufficient means to pay the court- 
fee, If he has sufficient means, he can con- 
tinue the suit on payment of court-fee, 
But this principle does not apply to the 
executor or administrator, if brought on 
record as legal representative of the de- 
ceased pauper-plaintiff, He can continue 
the proceedings as pauper irrespective of 
the fact whether he has sufficient means 
or not to pay the court-fee as in the case 
of a next friend or a guardian of a minor. 

3. The heir who is brought on record 
as legal representative of the deceas 
pauper-plaintiff can be dispaupered under 
Rule 9 of Order 33 if he comes into pos- 
session of sufficient means to pay court- 
fee subsequent to the grant of leave to 
continue the proceedings as pauper. But 
the executor or the administrator would 
not be dispaupered even if he comes into 
possession, subsequently to the grant of 
such leave of sufficient means to pay the 
court-fee. _ 

4. The executor or administrator who 
is permitted to continue the suit as legal 
representative of the deceased pauper- 
plaintiff can also be dispaupered if it is 
Shown that he comes into possession in his 
character as a legal representative and 
from out of the estate of the deceased, of 
sufficient means within the meaning of 
Rule 9 (b) of Order 33, C.P.C. as in the 
case of the pauper-plaintiff. 


18. Applying the above principles 
to the case on hand the 2nd plaintiff who 
is the heir of the deceased pauper-plaintiff 
cannot take advantage of the ruling laid 
down in Sivagami Ammal v. Gopalaswami 
Odayar (AIR 1925 Mad 765). 


17. Now the question is whether 
the 2nd plaintiff has got sufficient means 
to pay the court-fee. The 2nd plaintiff 
claims that the mud house which he pos- 
sesses is not worth even Rs. 500 and the 
extent of 75 cents of land will not be 
worth more than Rs. 1000 even if the pre- 
sent value would be calculated at ten 
times of the original value at which he 
purchased in 1968 and hence the total 
value of both properties would not ‘be 
more than Rs. 1,500 and it cannot be said 
to be sufficient enough to pay the court- 
fee of Rs, 4,300. 

18. The expression “not. possessed 
of sufficient means” mentioned in Expla- 
mation to Rule 1 of Order XXXIII, C.P.C. 
while defining the word ‘pauper’ refers to 
plaintiff's capacity to pay the court-fee 
prescribed by law for the plaintiff in such 
a suit. What is contemplated is not pos- 
session of property, but sufficient means 
ie, capacity to raise money to pay the 
eourt-fee. Mere possession of some pro- 
perty is not sufficient, If the property in 
the possession of the plaintiff is not suffi- 


cient. enough to raise money to pay the 
requisite court-fee, he should be deemed 
to have not been possessed of sufficient 
means to pay the court-fee and hence the 
court can take him es a pauper under this 
mule. If, on the other hand he is in posses- 
sion of property sufficient enough to 
enable him to raise cash for payment of 
the court fee, he can be deemed to have 
sufficient means to pay the court-fee and 
he cannot therefore be considered to be a 
pauper, 
_ 19 In this case the plaintiff being 
in possession of property worth Rs. 1,500 
cannot be said to have sufficient means to 
pay the court-fee of the value of Rs. 4,300 
and hence he should be deemed to be a 
pauper under this rule. l 

, 20. For this view, I am fortified 
with the rulings of the Bombay and Mad- 
ras High Courts reported in Ganga Bai v. 
Sridhar (1907-8 Bom LR 642) and C. Bala- 
sundaram v. C. Abdulla (1971-84 Mad LW 
252 (1)). In the Bombay case the court-fee 
to be paid was of the value of Rs. 1,775 
and the applicant was having properties 
of the value of Rs. 1,600. The Bombay 
High Court held that the plaintiff cannot 
be treated to have sufficient means to pay 
the court-fee, In the Madras case, the 
court-fee payable by the plaintiff was 
Rs. 750 while the plaintiff was having 
means to the extent of Rs, 650. The Mad- 
ras High Court held that the petitioner 
has not got the amount sufficient to pay 
the court-fee and hence he was granted 
leave to file the suit in forma pauperis. 


21. As the plaintiff is not having 
sufficient means to pay the court-fee, the 
learned Subordinate Judge is not justified 
in holding that the 2nd plaintiff is having 
sufficient means to pay the court-fee. Un- 
fortunately the learned Subordinate 
Judge is carried away by the statement 
of the 2nd: defendant which is to the effect 
that he was prepared to purchase the 
mud house for Rs. 2,200 and the land for 
Rs. 2,200 but failed to take into conside- 
ration the documents Ex. B-2 and Ex. B-1 
which clearly prove that the properties 
would not be worth more than Rs. 1,500. 
The learned Subordinate Judge has lost 
sight of the fact that the 2nd defendant 
was bent upon depriving the 2nd plaintiff 
of the little property he is having by 
coming forward to purchase the mud 
house for Rs, 2,200 and the land for 
Rs. 2,200 and the valuation given by the 
2nd defendant is motivated and hence no 
reliance need ‘be placed on such a state- 
ment of the 2nd defendant, 


22. Thus I hold that the order 
passed by the learned Subordinate Judge 
is vitiated with material irregularity and 
is therefore unsustainable. I, therefore, 
set aside the impugned order and allow 
the revision petition. The Subordinate 
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Judge is directed to take the plaint on his 
file and proceed with the suit according 
to law. 
23. In the result, the révision pe~ 
tition is allowed with costs. 
Revision allowed. 
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State of Andhra Pradesh, Respondent. 
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(A) Andhra Pradesh Buildings (Lease, 
Rent and Eviction) Control Act (15 of 
1960), Ss. 10 (3) (a) (i), 18 and 12 — Con- 
version of residential building into non- 
residential one — Subsequent proceedings 
for eviction on ground of bona fide re- 
quirement for landlord’s own occupation 
— Maintainability— (Evidence Act (1872), 
S. 115). 

Prima facie, 5. 18 and other provi-« 
sions of the Act show that the residential 
‘buildings are not converted and cannot be 
converted into non-residential ‘buildings, 
excepting with the permission in writing 
of the Controller. When such permission 
is absent, the building continues to be a 
residential one, despite the fact that the 
tenant used it for some time for locating 
its office in it, Under S, 12 it is only in 
the case of directing possession for re~ 
pairs, alterations or additions or for re- 
construction, the Controller is empower~ 
ed to convert a residential building into a 
non-residential one and non-residential 
one into a residential building. 


A had constructed a building as a re~ 
sidential one. He let out the same to Gov- 
ernment in 1950. The Government located 
its office in it without any written per- 
mission from the Controller for convert~ 
ing the residential building into non-resi~ 
dential one, as required under S. 18. The 
building was sold by A to B in 1960. Since 
B had no other building to live in he fil- 
ed a suit for eviction of the Government 
under S. 10 (3) (a) (i) on the ground of 
bona fide requirement for his own resi- 
dence. On the question whether the build- 
ing had lost its character as residential 
purpose and B was estopped from re- 
covering possession : 

Held (i) that the building did not losg 
its original character of residential one. 

(ii) Even if there was an estoppel 
against A (original owner) that did not 
bind B. AIR 1952 Mad 413 (FB), Distin- 
guished and Explained, (Paras 10, 12) 


*(To revise order of Sub-J.. Nellore in 
C. M. A. No. 6 of 1971, D/- 10-4-1973.) 
auar memento amen animal 
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P, Vardarajam v. State (A. S. Rao Ag C.J) ' 
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Cases Referred: Chronological Paras 
1971 Andh Pra HC (Notes) 323 11 


(1970) 1 Andh LT 15 ii 
ee) Andh LT 675 = (1961) 2 Andh E 


230 1; 

AIR 1952 Mad 413 = (1952) 1 Mad LJ 390 
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M/s, J. Eswaraprasad and J. Chaman- 

thi and N, Narasimharao, for Petitioner; 

Govt. Pleader for G A. D., on behalf of 
Respondent. 


A. SAMBASIVA RAO, Actg, C. J.:— 
This revision petition has been referred to 
a Division Bench by our learned brother 
Madhava Rao, J. It arises out of proceed- 
ings for eviction and possession launched 
by the appellant against the respondent 
under the Andhra Pradesh Buildings 
(Lease, Rent and Eviction) Control Act, 
1960 (hereinafter referred to as the ‘Act’). 
The relief was sought by the landlord on 
three grounds of wilful default, causing 
damage to the building and lastly that he 
wanted the premises for his own occupa~ 
tion as his residence, The respondent- 
tenant is the Government of Andhra Pra- 
desh. The Rent Controller did not accept 
the first two grounds; in fact the first of 
them was not pressed before him. It was 
on the third ground that possession was 
directed to be given to the landlord hold- 
ing that he bona fide required it for his 
own occupation as his residence, The ap- 
pellate court agreed with the findings of 
the Rent Controller on the first two as- 
pects but came to a different conclusion 
on the third ground. It held that though 
the said building was a residential one, 
when once it was let out to the Govern- 
ment in the year 1950 for locating the 
District Panchayat Office, the landlord 
cannot seek to recover possession of the 
same on the ground that he wanted it for 
his residential purposes since by virtue of 
the lease, it became converted inio a non- 
residential premises. In-that view, he dis< 
missed the petition of the landlord who 
has brought this Revision Petition. 


2. Sri Eswara Prasad, the learned 
counsel for the petitioner, does not can- 
vass the findings on the first two points. 
On the third one, he contends that simply 
because the building had been let out in 
the year 1950 to the Government for 
locating an office in it, it has not lost its 
character of a residential building. There 
is no order under Section 18 of the Act 
permitting such conversion. In the ab- 
sence of such an order, mere user of the 
building for a number of years as a non- 
residential building for an office does not 
make it a non-residential premises. Con- 
sequently so the learned counsel argues, 
the landlord can certainly seek recovery 
of the possession under Section 10 (3) of 
the Act as he bona fide requires it for his 
own residence, Since the appellate court 
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purported to have relied upon the Full 
Bench decision of the Madras High Court 


in Dakshinamoorthy v. Thulja Bai, (1952) 
1 Mad LJ 390 = (AIR 1952 Mad 413) (FB), 
our learned brother thought that this 
question need be considered by a Division 
Bench. 


3. Before we actually come to the 
consideration of the points raised, we 
may here note the circumstances of the 
case. We may also record that they arè 
not in dispute, The building had been con~ 
structed as a residential one long time 
ago, In the year 1950 it was let out to the 
Government and it located its District 
Panchayat Office in H. Evidently it is a 
very old building because portions of it 
have fallen down. On 19-9-1968 the pre- 
sent Iandlord purchased the building from 
the original owner, who had let out the 
premises to the Government, though ear- 
lier he had acquired portions thereof. The 
sale transaction was: completed on 19-9- 
1968. Immediately thereafter, he began to 
press upon the Government to vacate the 
premises saying that he had retired from 
service and that he had come to Nellore 
to settle down there. He had no other 
building to live in and was obliged to live 
with his sister for want of another accom- 
modation. So, he pressed the Government 
to vacate it. The Government was saying 
that they were willing to vacate it very 
soon on securing other premises. Matters 
went like this and in the year 1970 he 
filed this present petition. 


4, The points for consideration 
that arise out of the contentions of Sri 
Eswara Prasad, the learned counsel for 
the petitioner and the learned Govern- 
ment Pleader for the Government are 
(1) though it was a residential building, as 
the building had lost that character and 
become a non-residential building by vir- 
tue of the fact that the Government locat- 
ed one of its offices there, does the build- 
ing lose its character as residential pre- 
mises without an order under Section 18 
of the Act? (2) Whether the present land- 
lord, who is a purchaser from the original 
‘owner, is bound by the original landlord’s 
conduct im letting it out for non-residen- 
tial purposes? 


Do Now, the building was in the 
occupation of the Government and has 
been used by it for certain purposes. In- 
disputably, it was deemed and intended 
as a residential building and was used 
for that purpose till it was let out in the 
year 1950. From 1950 till the date of the 
filing of the petition, the tenant was using 
it for its District Panchayat Office. Could 
it be said that on account of this user of 
the residential building by the tenant for 
about two decades to locate an office in it, 
the premises has ceased to be a residen- 


P. Vardarajam v. State (A. S. Rao Ag. C.J.) {[Prs. 2-6] 


A. P. 91 


tial one? There is no definition of the ex- 
pressions “residential building and non- 
residential building” in the Act. Without 
expressing any opinion on the distinction 
for the purposes of the present argument, 
it would be sufficient to proceed on the 
broad assumption that all these premises 
which are used for residential purposes 
are residential buildings and those which 
are used for other purposes are non-resi- 
dential buildings, Admittedly there was 
no order passed by the Controller, much 
less in writing, permitting the conversion 
of this admittedly residential building 
into non-residential building. It may be 
noticed, and it is also significant in our 
view, that there is no corresponding re- 
quirement for conversion of non-residen- 
tial buildings into residential ‘buildings. 
That is obviously for the reason that as 
far as possible. residential buildings 
should be allowed to retain their nature 
and character. Otherwise, there could 
have been a converse requirement for 
conversion of non-residential buildings 
into residential buildings and the empha- 
sis that the permission should be in writ- 
ing strengthens this understanding of the 
intendment of the legislature. It shows 
that the intendment was to avoid conver- 
sion of residential buildings into non-resi- 
dential buildings, unless the circumstan- 
ces required it and the Controller gave 
his permission in writing. 

6. It isin this background that 
the question must be approached, appre- 
ciated and considered. Prima facie, look- 
ing at Section 18 and other provisions it 
can be said that residential ‘buildings are 
not converted and cannot be converted 
into non-residential buildings, excepting 
with the permission in writing of the 
Controller and when such permission is 
absent, there is no conversion. Since there 
is no permission in this case, it may be 
concluded that the building continued to 
be a residential one, despite the fact that 
the Government used it for some time 
for locating its office in it, In this context 
we may usefully refer to another provi- 
sion of the Act namely Section 12 which 
deals with the recovery of possession ‘by 
landlord for repairs, alterations or addi- 
tions or for reconstruction. While provid- 
ing for recovery of possession for repairs 
e that section provides in sub-sec, (4) 
that: 


“Nothing in this section shall entitle 
the landlord, who has recovered posses- 
sion of the building for repairs, altera- 
tions or additions or for reconstruction to 
convert a residential building into a non- 
residential building or a non-residential 
building into a residential building unless 
such conversion is permitted by the Con- 
troller at the time of passing an order 
under sub-section (1).” 
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7. So, only in the. case of directing 


possession, for repairs, alterations or addi- - 


tions or for reconstruction, the Controller 
is empowered to convert a residential 
building into a non-residential one and 
non-residential one into a residential 
building, Since its reconstruction, the 
legislature thought it fit to confer power 
on the Controller to permit such conver- 
sion if he is Satisfied about it. At the 
same time, Section 12 (4) also emphasises 
the need for a permission from the Con- 
troller to convert a residential ‘building 
into a non-residential one. Thus, Sec, 12 
also reinforces our conclusion based on 
Section 18. 

8. This obvious conclusion from a 
reading of the provisions of the Act was 
got over by the lower appellate court re- 
lying on the Full Bench decision of the 
Madras High Court in Dakshinamoorty 
v. Thulja Bai (AIR 1952 Mad 413) (FB) 
(supra). We are, however, not satisfied 
that this Full Bench decision has express- 
ed any opinion on this question or thrown 
any light on it. The Full Bench in a gene- 
ral way held that: 

“What is at the inception a residen- 
tial building may well become a non-rési- 
dential one by force of the terms of a 
letting, and that any conversion, after the 
letting of a residential building into a 
non-residential one may well take place 
within and only within the limits which 
the statute prescribes. That if prior toa 
letting, a building happens to have been 
of one character it must for ever keep 
that character irrespective of what- the 
effect of the letting or of the acts of par- 
ties subsequent to the letting may þe, 
seems to our minds to be a difficult, if not 
impossible position having regard to th 
considerations above set forth.” s 
Though in his order of reference Raja- 
mannar C, J. speaking for the Division 
Bench observed: | 

“Reliance was placed on Section 11 

(1) of the Act, but we were inclined to 
hold that what was contemplated by that 
section was structural alteration which 
converted a residential building into a 
non-residential building.” 
But in the actual Full Bench opinion 
which was rendered by Raghava Rao J. 
there was no consideration of this aspect 
at all. In our opinion, the learned Judge 
merely noticed Section 11 (1) of the then 
Act which corresponds to Section 18 of 
the present Act. Excepting noticing that 
section, no opinion. has been expressed 
nor any consideration of its amplitude is 
seen from. the judgment. There is- one 
significant obServation in the judgment of 
the Full Bench which is as follows:— 


*It-seems to us that if a landlord has | 


let out a building for a residential or non- 
residential purpose as the case may 
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it is only fair that when he seeks an order 
directing the tenant to put him in pos- 
session of the property, he has to show 
that he fulfils the requirements of sub- 
clause (i) or (ii) of clause (a) of sub-sec- 
tion (3) of Section 7. Having let out the 
building as for a non-residential purpose, 
it would be unfair if he were allowed to 
urge the requirement of the building for 
his own occupation, which is really a 
condition of his seeking to recover a resi- 
dential ‘building let out by him.” 

This observation is very meaningful and 
significant in our opinion. The Full Bench 
was really putting it on grounds of fair- 
play saying that a person who has let out 
a residential building for non-residential 
purposes, cannot seek to recover its pos-_ 
session for his own occupation. We under- 
Stand the above passage -that the Full 
Bench has tried to put it roughly on the 
ground of estoppel though that expression 
has not been actually used, Therefore, in 
the light of this, the aforesaid observa- 
tions of the Full Bench cannot be thrust 
on the present landlord on the ground 
that the building had. been converted into 
a non-residential one. 

9. The fact yet remains that the 
then owner of the building let it out to 
Government for locating’ an office though 
there was no order under Section 18 of 
the present Act or Section 11 (1) of the 
then Act permitting the conversion. So, 
only that landlord is estopped from seek- 
ing its possession during his lifetime or so 
long as he was the owner. That bar of 
estoppel cannot be fastened to his succes- 
sor in title, That estoppel, if any, survives 
during his ownership or during his life- 
time whichever is earlier. Now that. the 
building has been sold to the present 
landlord in September, 1968, the estoppel 
which may be said as barring the then 
owner from recovering the possession of 
the. building for his residential purposes, 
does not bar the present owner who is 
only his successor in title. 

10. The above discussion yields 
the two following conclusions (1) In the 
absence of permission in writing by the 
Rent Controller, a residential building 
cannot be converted into a non-residential 
one. and even if it is used for some time 
for non-residential purposes, it does not 
lose its original character of a residential 
one, (2) Even if the original owner had 
let out the premises for locating an office, 
in other words for non-residential pur- 
poses, he alone is estopped from recover- 
ing the possession for his own use as resi- 
dence, To put it in the language of the 
Full Bench, it is not fair to permit him to 
recover the possession for his own use as 
residence but that does not apply to his 
successor in title. ae 

1 ' We are supported in the above 
conclusion by two decisions of. this Court 
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both of which have ‘been rendered by 
learned Single Judges. The first one is 
Amatul Kubra v. Authorised Officer, 
(1970-1 Andh LT 15). Ekbote, J. (as he 
then was) answering a simi question 
and examining the import of Section 18 
observed at page 17:— 


“The fact that before the present 
allotment was made, this very building 
was allotted to establish a Government 
Office which is a non-residential purpose 
without obtaining permission of the Con- 
troller, does not, in my opinion alter the 
character of the bulding, It continues to 
be a residential building as in fact it is. 
Previous unauthorised allotment of build- 
ing does not entitle the authorised officer 
to again allot a residential ‘building for 
non-residential purpose without obtaining 
requisite permission of the Controller.” 


The second decision is that of Partha- 
sarathi J, in K..Kamaladevi v. K. Venkata 
Raju, (1971 Andh Pra HC Notes 323). The 
following passage in the judgment is rele- 
vant:— 

"The question the Controller has to 
ask himself is: Is there a written consent 
of the landlords which irrevocably affords 
a sanction for the new user. If the an- 
swer iS in the affirmative it follows that 
the tenant has obtained a right in dero- 
gation of which no plea for eviction can 
be made either by the landlord that has 
given a written consent or a successor-In- 
interest, If there is no written consent 
which alone can make a changed user 
legitimate the landlord who is. not sub- 
ject to rule of the estoppel suffers from 
no disability.” 


It may be noticed here that there is no- 
thing in the sale deed executed in favour 
of the present landlord binding him to 
the tenancy or user of the ‘building for 
non-residential purposes, So, it cannot be 
said that the present landlord is in any 
wav bound by the lease agreement enter- 
ed into by the then landlord, The learned 
Judge proceeded to say that: 


“Even in the absence of a conversion 
in the manner ordained by law it may be 
that the landlord by his conduct has for- 
feited his right to recover the premises 
for use as residence. This disability is 
personal and stemS out of the rule of 
estoppel. It is the conduct of the landlord 
that results in the erection of a barrier 
although there is neither a change in the 
character of the building nor a written 
consent sanctioning the user of the pre- 
mises in a manner at variance with the 
initial understanding. This disability aris- 
ing out of estoppel does not impair the 
rights of a successor-in-interest. It is 
manifest that in any event the , estoppel 
does not survive beyond the lifetime of 
the person: estopped.” a 
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Though reference is made to the decision 
of Satyanarayana Raju J. (as he then was) 
in Appalaraju v. Sambhuratnamurthy 
(1961 Andh LT 675) we do not see that 
the learned Judge has expressed any 


Opinion: different, 


12. The facts and circumstances 
clearly show that it has always been a 
residential building, though for some time 
it has been put to non-residential use. 
Since there is no written permission from 
the Controller, the building has not lost 
its character aS a residential building. 
Even if there is an estoppel against the 
original owner, that does not bind the 
present landlord, It is.not disputed that 
there is no other premises for him to live 
in. Since it is a residential building, his 
seeking to recover the building under 
Section 10 (3) (a) (i) has to be accepted 
and upheld. In the result, the decision of 
the lower appellate court is reversed and 
that of the Rent Controller is upheld. 

13. The revision is allowed and 
the petition for eviction is granted. In the 
circumstances of the case, there will be 
no order as to costs. Time for eviction 
two months from today. 

Revision allowed. 
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AND JAYACHANDRA REDDY, J. 
_M/s. Srinivasa Kandasari Sugars, Na- 
rasimhunipet, Petitioner v. Government 
i ee Pradesh and others, Respon- 
ents, 


eo Petn. No. 5191 of 1973, D/- 11-4- 


_ (A) A. P. State Financial Corpora- 
tions Act (1951), S. 23 — Constitutionality 
— S, 29 is not violative of Art. 14 of the 
Constitution, 


Every statute providing for two dif- 
ferent procedures covering the same field 
and making one of them drastic, does not 
ipso facto become violative of Article 14 
of the Constitution of India. It is only in 
such caSes where there are no guidelines 
specifically in the statute and where the 
necessary guidance cannot also be gather- 
ed from an examination of the preamble, 
surrounding circumstances and the provi- 
sions of the Statute themselves explained 
and amplified by affidavits, the power 
conferred on the administrative body to 
choose one procedure or the other, can be 
condemned: as an unguided one and the 
provision of law providing for such an 
unguided power suffers from the vice of 
discrimination, But a statute which satis- 
fied these tests cannot suffer from the 
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vice of unconstitutionality. Case law re- 
viewed! (Para 14) 

The two. procedures mentioned in 
Sections 29 and 31 are different and there 
are no provisions by way of guidelines in 
these two sections as to when a particu- 
lar precedume can be resorted to. The 
choice is left te the Corporation. From a 
combined: reading of the Objects and Rea- 
sons and Sections 8, 9, 10, 24, 25 and 27, 
the requisite guidance can be inferred and 
“@ very responsible authority is vested 
with. the power of selecting either of the 
procedures: under Ss, 29 and 31 respec- 
tively. So the statute itself discloses a 
definite policy and objective and it con- 
fers authority om the Corporation to make 
selection of the procedure. When that is 
so, a responsible body like the Financial 
Corporation will act im a realistic manner 
keeping in view the interests of the Cor- 
poration, industry. commerce and the 
general public, There is a guiding policy 
and principle available from the statute 
for the Corporation. to act in this regard 
and accordingly S. 29 is not violative of 
Article 14 of the Constitution. (Para 15) 


(B) A. P. State Financial Corporations 
Act (1951), Ss, 29 and 31 — Whether Fin- 
ancial Corporation having proceeded 
under S, 31 can again resort to S, 29. 


When the Corporation has the choice, 
which is. not unguided, te resort to either 
of the procedures, and if the Corporation 
in. a given case, having withdrawn its ap- 
plication under Section 31, proceeds under 
. & 29, it cannot be said that such an ac- 
tiom is illegal. As long as S. 29 is a valid 
piece of legislation, the Corporation has 
every right te proceed under S. 29, unless 
it is shown that it has acted arbitrarily or 
maliciously, ATR 1956 SC 246, Rel on. 

(Para 16) 

Held on facts. and circumstances of 
the case that the Corporation acted with 
due care and daution and that it did not 
act arbitrarily or capriciausly. 

(Paras 13, 17, 19) 
Cases. Referred: Chronological . Paras 
AIR. 1974 SC. 2009 = (1975) 1 SCR 1 n K 


AIR 1974 SC 2044 = (975) 1 SCR 333 13 
AIR 1970 SC 150 = (1970) 1 SCR 457 19 
AIR: 1967 SC: 1581 = (1967) 3 SCR 399 i 


. 10, 11, 
AIR. 1961 SC 1602 = (1962) 2 SCR 125 


AIR 1961 SC 1715 9 
AIR 1960 SC 457 = (1960) 2 SCR 646 1l 
AIR 1958 SC 538 = 1959 SCR 279 7, 8 
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AIR. 1956 SC: 246 = (1955) 2 SCR 1196 16 
AIR: 1954 SC.545 = (1955) 1 SCR 448 1 
AIR. 1953 SC 404 = 1953 Cri LJ 1621 = 

1954 SCR 30 7, 11 
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1952 SCR 284 - 6, 11 
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. M. R. K. Chowdary, for Petitioner: 
Govt. Pleader for Industries (for No. 1); 
Y. Sivarama Sastry (for Nos. 2 and 3): A. 
Venkatarama Reddy (for No, 4) and A. 
Sesharathanam (for No. 5), for Respon- 
dents. 

JAYACHANDRA REDDY, J. :— This 
Writ Petition is for the issuance of a writ 
of mandamus or any other writ or direc- 
tion declaring the sale of the petition- 
schedule properties by the Andhra Pra- 
desh State Financial Corporation, i.e., the 
2nd respondent, under Section 29 of the 
State Financial Corporations Act, 1951 in 
favour of the 4th Respondent, as uncon- 
stitutional, illegal and void, and the same 
came up for hearing before one of us 
(Sambasiva Rao, J. as he then was). Dur- 
ing the course of the arguments, the 
learned counsel for the petitioner ques- 
tioned the constitutional validity of Sec- 
tion 29 of the State Financial Corpora- 
tions Act, 1951, hereinafter referred to aS 
“the Act’, and as the same has to be 
heard by a Division Bench, the Writ Peti- 
tion was directed to be posted before a 
ase and accordingly it has come up be- 
ore us. 


OR The essential facts for appre« 
clating the contentions on behalf of the 
petitioner, may briefly be Stated. ‘The 
writ petition schedule properties consist- 
ing of both movable and immovable pro- 
perties, which are necessary for the pur- 
pose of maintaining the Khandasari Sugar 
factory situated at Narasimhunipeta, Bob- 
bili Taluk, belonged to Sri Venugopal 
Khandasari Sugars of which the 5th res- 
pondent was the Managing Partner. The - 
Sth respondent approached the 2nd res- 
pondent for a loan of Rs, 1,50,000. It was 
sanctioned upon the terms and conditions 
and against the security mentioned in 
the mortgage deed executed and register- 
ed on 26-11-1963 by the 5th respondent 
in favour of the 2nd respondent, The loan 
was subsequently reduced to Rs. 1,24,000 
and the same had to be repaid by instal- 
ments. On 11-2-1966 the first instalment 
was paid. On 23-10-1967 the petitioner 
wrote a letter to the 2nd respondent stat- 
ing that the petiticn-schedule property 
was sold to them and that they will be 
responsible for the repayment of the loan 
amount by instalments due to the 2nd 
respondent. The petitioner having thus 
come into possession of the property be- 
came liable to repay the loan amount, but 
failed to pay off the arrears. In this re- 
gard and in regard to the transfer of as- 
sets by executing the mecessary docu- 
ments correspondence commenced from 
28-11-1967 onwards the details of- which 
will be given later. The 2nd respondent 
ultimately filed O. P. No 47 of 1972 on 
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10-8-1972 in the Court of the District 
Judge, Srikakulam for the sale of the 
schedule properties under the provisions 
of Section 31 (1) (a) of the Act and for 
other necessary reliefs, During the pen- 
dency of this O. P. several interlocutory 
applications for appointment of a Receiver 
and other reliefs, were filed from time to 
time, Ultimately an Advocate-Receiver 
was appointed for the management of the 
properties. During the pendency of the 
P., the 2nd reSpondent-~Corporation ad- 
vertised in the Indian Express dated 28-7~ 
1973 and in Andhra Patrika dated 30-7- 
1973 inviting tenders for purchase of the 
Khandasari Unit and among the tenders 
received the tender of the 4th respondent 
was found to be in order as it satisfied the 
necessary conditions, While that being so, 
the 2nd respondent filed I. A. No. 503 of 
1973 with a request to advance O. P. No. 
47 of 1972, which was originally posted to 
7-9-1973, and for permission to withdraw 
the O, P. The hearing of the O, P. was ad- 
vanced and on 27-8-1973 the O. P. was 
dismissed as withdrawn. On 28-8-1973 the 
2nd respondent exercising its power under 
Section 29 of the Act, executed a sale- 
deed in favour of the 4th respondent. 

3. In this Writ Petition, which is 
filed questioning the abovesaid sale by 
the 2nd respondent to the 4th respondent, 
it is mainly contended that Section 29 of 
the Act is violative of Article 14 of the 
Constitution of India. This plea was not 
originally taken, but subsequently the 
petitioner was permitted to raise the same 
and a petition seeking for the amendment 
to this effect is also allowed. Sri Challa 
Seetharamaiah, the learned counsel for 
the petitioner contends before us that 
firstly Section 29 of the Act is violative of 
Article 14 of the Constitution, secondly 
that the 2nd respondent having initiated 
proceedings under Section 31 of the Act 
cannot have recourse to Section 29 of the 
Act, and thirdly that the action of the 2nd 
respondent taken under Section 29 is op- 
posed to principles of natural justice. To 
put it in other words the sum and sub- 
stance of these contentions is that Section 
29 of the Act is violative of Art, 14 of the 
Constitution and if Section 29 is to be 
struck down on this score, then the action 
of the 2nd respondent under Section 29 in 
selling the Khandasari unit to the 4th res- 
pondent is illegal and void. The principal 
grounds of attack against the validity of 
Section 29 of the Act are that the special 
procedure thereunder is more drastic and 
_ prejudicial than the procedure contem- 
plated under Section 31, and though both 
these procedures.cover the same field 
there are no guidelines provided as to 
when the procedure under Section 29 can 
be resorted to, thereby permitting discri- 
mination among the industrial concerns to 
whom the State Financial Corporation has 
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given financial aid, The vice of discrimi- 
nation, according to the learned counsel, 
lies in the unguided and unbridled power 
of singling out some industrial concerns 
amongst the same class of industrial con- 
cerns for being subjected to the special 
procedure under Section 29 which is more 
drastic and arbitrary. 

4, To appreciate the contention of 
the learned counsel it is necessary ‘to refer 
paral hag 7 Sections 29 and g1 of 

ct. Section 29 is in the follewinr 
ronda is in the following 

“29. Rights of Financial C i 
in case of default: A EEE 

(D Where any industrial con 
which js under a liability to the Financial 
Corporation under an agreement, makes 
any default in repayment of any loan or 
advance or any instalment thereof or 
otherwise fails to comply with the terms 
of its agreement with the Financial Cor- 
poration, the Financial Corporation shall 
have the right to take over the manage~ 
ment of the industrial concern, as well as 
the right to transfer by way of lease or 
sale and realise the property pledged 
mortgaged, hypothecated or assigned to 
the Financial Corporation, 


(2) Any transfer of property made tb 
the Financial Corporation, in leva ot 
its powers under sub-section (2), shall vest 
in the transferee all rights in or to the 
property transferred as if the transfer 
had been made by the owner of the pro- 
perty. 

(3) The Financial Corporation shali 
have the same rights and powers with 
respect to goods manufactured or produc- 
ed wholly or partly from goods forming 
part of the security held by it as it had 
with respect to the original goods. 

(4) Where the management of an in- 
dustrial concern is taken over by the Fin- 
ancial Corporation or any property is- 
transferred and realised iby it under the 
provisions of sub-section (1), all costs, 
charges and expenses which in the opin- 
ion of the Financial Corporation baye 
been properly incurred by it as incidental 
to such Management, or transfer and re- 
alisation shall be recoverable from the 
industrial concern and the money which is 
received by it from such management or 
transfer and realisation shall, in the ab- 
sence of any contract to the contrary, be 
held by it in trust to be applied firstly, in 
payment of such costs, charges and ex- 
penses and, secondly, in discharge of the 
debt due to the Financial ‘Corporation, 
and the residue of the money sso received 
shall be paid to the person entitled there- 


(5) Where the Financial Corporation 
takes over the management of an indus- 
trial concern under the provisions of suba 
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section (1), the Financial Corporation shall 
be deemed to be the owner of such con- 
cern, for the purposes of suits by or 
against the concern, and shall sue and be 
sued in the name of the concern.” 


Under this section the Financial Corpora- 


tion can straightway take over the mana- 
gement of the defaulting industrial con- 
cern as well as the right to transfer by 
way of lease or sale with the necessary 
incidental and consequential rights and 
liabilities. Section 31 of the Act is as fol- 


ws: 

"81 Special provisions for enforce- 
ment of claims by Financial Corporation : 
(1) Where an industrial concern, in breach 
of any agreement, cope ony default in 
repayment of any lcan or advance or any 
ace thereof or otherwise fails to 
comply with the terms of its agreement 
with the Financial Corporation or where 
the Financial Corporation requires an mM- 
dustrial concern to make immediate re- 
payment of any loan or advance under 
Section 30 and the industrial concern fails 
to make such repayment, then, without 
prejudice to the provisions -of Section 29 
of this Act and of Section 69 of the Trans- 
fer of Property Act, 1882 any officer of 
the Financial Corporation, generally or 
specially authorized by the Board in this 
behalf, may apply to the District J udge 
within the limits of whose jurisdiction the 
industrial concern carries on the whole or 
a substantial part oi its business for one 
or more of the following reliefs, namely : 

(a) for an order for the sale of the 
property pledged, mortgaged, hypothecat- 
ed or assigned to the Financial Corpora- 
tion as security for the loan or advance; 


(b) for transferring the management 
of the industrial concern to the Financial 
Corporation; or 

(c) for an ad interim injunction res- 
‘training the industrial concern from 
transferring or removing its machinery of 
plant or equipment from the premises of 
the industrial concern without the per- 
mission of the Board, where such removal 
is apprehended. l 

(2) An application, under sub-section 
(1) shall state the nature and extent of 
the liability of the industrial concern to 
the Financial Corporation, the ground on 
which it is made and such other particu- 
lars as may ‘be prescribed.” 

5. It is to be noted that under 
Section 31 eet the n DoR re 
may apply to the District Judge tor seve- 
ral reliefs mentioned therein which in- 
the management, 
pledged, ete. 


the District Judge — 
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District Judge in respect of applications 
under Section 31 of the Act. The several 
provisions under this section contemplate 
an adj udication of the rights and liabili- 
ties of the Financial Corporation as well 
as the defaulting induStrial concern, Sub- 
section (9) of Section 32 provides for an 
appeal to the High Court against the 
orders of the District Judge. It is need- 
less to say that this procedure contem- 
plated under Sections 31 and 32 is more 
or less the Same as is found in the ordi- 
nary civil procedure and more beneficial 
to the defaulting industrial concern. Com- 
pared to this, the procedure under Sec- 
tion 29 does not give so much of protec- 
tion to the defaulting industrial concern. 
The Financial Corporation can, under the 
circumstances mentioned in Section 29, 
take over the management of the default- 
ing industrial concern and sell the pro- 
perty pledged. So a plain reading of Sec- 
tions 29 and 31 of the Act clearly indi- 
cates that the procedures under both these 
sections operate in the same field and 
it goes without saying that the procedure 
under Section 29 is more drastice in the 
sense that the Financial Corporation can 
take over the management of the default- 
ing industrial concern and sell the pro- 
perty pledged without the intervention of 
the Court. But the real question is whe- 
ther the mere existence of two remedies, 
one more draStic than the other, by itself 
amounts to infringement of equality gua- 
ranteed under Art. 14 of the Constitution, 
or something more is necessary, 


6. Tt is well settled that where a 
statute provides for a more drastic proce- ` 
dure different from the ordinary : proce- 
dure without giving any guideline in any 
form and when both of them operate in 
the same field, such a proviSion providing 
for drastic procedure will be hit by Arti- 
cle 14 of the Constitution, as the same 
suffers from the vice of discrimination. 
In. State of West Bengal v. Anwar Ali 
Sarkar, AIR 19523 SC 75 the Supreme 
Court, while considering the constitution- 
al validity of the West Bengal Special 
Courts Act, observed as follows: 

“A rule of procedure laid down by 
law comes as much within the purview of 
Art. 14 as any rule of substantive law and 
it is mecessary that all litigants, who are 
Similarly situated, are able to avail them- 
selves of the same procedural rights for 
relief and for defence with like protection 
and without discrimination. 

If a legislation is discriminatory and 
discriminates one person or class of per- 
sons against others similarly situated and 
denies to the former the privileges that 
are enjoyed by the latter, it cannot but 
be regarded as “hostile” in the sense that 
it affects injuriously the interests of that 


_ person or class.” 
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In Kathi Raning v. State of Saurashtra, 
AIR- 1952 SC 123, the Supreme Court, 
while considering the constitutional vali- 
dity of the Saurashtra State Public Safety 
Measures (Third Amendment) Ordinance, 
1949, pointed that the claims of equal pro- 
tection under Art, 14 are to be examined 
with the presumption that the State ac- 
tion is reasonable and justified. It is pro- 
fitable to refer to some of the observa- 
tions made by Mukherjea, J. in that case. 
His Lordship observed: 


"A legislature for the purpose of deal- 
ing with the complex problems that arise 
out of an infinite variety of human rela- 
tions, cannot but proceed upon some sort 
of selection or classification of persons 
upon whom the legislation is to operate. 
The consequence of such classification 
would undoubtedly be to differentiate the 
persons belonging to that class from 
others, but that by itself would not make 
the legislation obnoxious to the equal 
protection clause. 

XX XX xXx 


If the legislative policy is clear and 


definite and as an effective method of car- 
rying out that policy a discretion is vest- 
ed by the State upon a body of admin- 
istrators or officers to make selective ap- 
plication of the law to certain classes or 
groups of persons, the statute itself can- 
not be condemned as a piece of discrimi- 
natory legislation. In such cases, the 
power given to the executive body ‘would 
import a duty on it to classify the sub- 
ject-matter of legislation in accordance 
with the objective indicated in the sta- 
tute, The discretion that is conferred on 
official agencies in such circumstances is 
not an unguided discretion, it has to ‘be 
exercised in conformity with the policy, 
to effectuate which the direction is given 
and it is in relation to that objective 
that the propriety of the classification 
would have to be tested. If the admin- 
istrative body proceeds to classify persons 
or things on a basis which has no rational 
relation to the objective of the legisla- 
ture, its action can certainly be annulled 
as offending against the equal protection 
clause. On the other hand, if the statute 
itself does not disclose a definite policy 
or objective and it confers authority in 
another to make selection at its pleasure, 
the statute would be held on the face of 
it to be discriminatory irrespective of the 
way in which it is applied.” ; 
Further in this case their Lordships indi- 
cated that the necessary guidance for the 
administrative body can as well be ob- 
tained or gathered from the policy and 
purpose of the enactment and from the 
objects sought to be achieved by the en- 
actment. 

7. The Supreme Court in Kedar 
Nath Bajoria v, State of West Bengal, 
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AIR 1953 SC 404, after referring to . the 
above two decisions, observed : 

“There are cases where the legisla- 
ture itself makes a complete classification 
of persons or things and applies to them 
the law which it enacts, and others where 
the legislature merely lays down the law 
to ibe applied to persons or things ans- 
wering to a piven description or: exhibit- 
ing certain common characteristics, but 
being unable to make a precise and com- 
plete classification, leaves it to an ad- 
ministrative authority to make a selective 
application of the law to persons or things 
within the defined group, while laying 
down the standards or at least indicating 
in clear terms the underlying policy and 
purpose, in accordance with, and in ful- 
filment of, which the administrative au- 
thority is expected to select the persons or 
things to be brought under the operation 
of the law. 


Whether an enactment providing for 
special procedure for the trial of certain 
offences is or is not discriminatory, and 
violative of Art. 14 must be determined in 
each case as it arises, for, no general rule 
SpE CADIS to all cases can safely be laid 

own, ý 


In the case of such a statute it could 
make no difference in principle whether 
the discretion which is entrusted to the 
executive Government is to make a selec- 
tion of individual cases or of offences, . 
classes of offences or classes of cases. For, 
in either case, the discretion to make the 
selection is a guided and controlled dis- 
cretion and not an absolute or unfettered. 
one and is equally liable to be abused, 
but as has been pointed out, if it be shown 
in any given caSe that the discretion has 
been exercised in disregard of the stand- 
ard or contrary to the declared policy and 
object of the legislation, such exercise 
could be challenged and annulled under 
Art, 14 which includes within its purview 
both executive and legislative acts.” 

In Ram Krishna Dalmia v. Justice Ten- 
dolkar, AIR 1958 SC 538, their Lordships 
of the Supreme Court summarised the 
earlier decisions and observed as follows: 

“A statute may itself indicate the 
persons or things to whom its provisions 
are intended to apply and the basis of the - 
classification of such persons or things 
may appear on the face of the statute or 
may be gathered from the surrounding 
circumStances known to or ‘brought to the 
notice of the Court. 


A statute may not make any classifi- 
cation of the persons or things for the 
purpose of applying its provisions but 
may leave it to the discretion of the Gov- 
ernment to select and clasSify persons or 
things to whom its ‘provisions are to 
apply. In determining the question of the 
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validity or otherwise of such a statute the 
Court will not strike down the law out of 
hand only because no classification ap- 
pears on its face or because a discretion 
is given to the Government to make the 
selection or classification but will go on 
to examine and ascertain if the statute 
has laid down any principle or policy for 
the guidance of the exercise of discretion 
by the Government in the matter af the 
selection or classification. ~~. . 


A statute may not make a classifica~ 
tion of the persons or things for the pur- 
pose of applying its provisions and may 
leave it to the discretion of the Govern- 
ment to select and classify the versons or 
things to whom its provisions are to apply 
but may at the’same time lay down a 
policy or principle for the guidance of 
tne exercise of discretion by the Govern- 
ment in the matter of such selection or 
classification: the Court will uphold the 
law as constitutional. 


A statute may not make a classifica- 
tion of the persons or. things to whom 
their provisions are intended to apply and 
leave it to- the discretion of the Govern- 
ment to select or classify the persons or 
things for applying those provisions ac- 
cording to the policy or the principle laid 
down by the statute itself for guidance of 
the exercise of discretion by the Govern- 
ment in the matter of such selection or 
classification.” 

- Their Lordships further observed: l 

“In the tempo of the prevailing con- 
ditions in modern society events occur 
which were never foreseen and it is im- 
possible for Parliament or any legislature 
to anticipate all events or to provide for 
all eventualities and, therefore, it must 
leave the duty of taking the necessary ac- 
tion to the appropriate Government.” 


8. The learned counsel for the pe- 
titioner not only referred to the above 
mentioned decisions, but also relied on 
Jyoti Pershad v. Union Territory ‘of Delhi, 
AIR 1961 SC 1602, and contended that 
where there are-two procedures, one be- 
ing more drastic; operating in. the same 
field, the provision providing for such a 
drastic procedure should be struck down, 
particularly when there are no guidelines. 
In the above mentioned decision their 
Lordships, after referring to Ram Krishna 
Dalmia v, Justice Tendolkar, AIR 1958 
SC 538 pointed out that: 


"It is manifest that the above rule 
would not apply to cases where the legis- 
. lature lays down the policy and indicates 
the rule or the line of action which should 
serve as a guidance to the authority. 
Where such guidance is expressed in the 
statutory provision conferring the powér, 
no question of viclation of Art. 14 could: 
arise, unless it be that the rules them- 
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selves or the policy indicated lay down 
different rules to be applied to persons of 
things similarly situated. Even where 
such is not the case, there might be 4 
transgression. by the authority of the 
limits laid down or an abuse of power, 
but the actual order would be to set aside 
in appropriate proceedings not so much 
on the ground of a violation of Art. 14 
but as really being beyond. its. power.” 

It is not, however, essential for the 
legislation to comply with the rule as te 
equal protection that the rules for the 
guidance of the designated authority, 
which is to exercise the power or which 
is vested with the diseretion, should he 
laid down in express terms in the statu- 
tory provision itself 

Such guidance may thus be obtained 
from or afforded by .the preamble read in 
the light of the surrounding circumstan- 
ces which necessitated the legislation, 
taken in conjunction with well-known 
facts of which the Court might take judi- 
cial notice or of which it is appraised by 


evidence before it in the form of affida- 


vits.” 

_ 9. In all the abovementioned cases 
it will be noted that the Supreme Court 
did not hold that merely because two pro- 
cedures are in existence, one more drastic 
than the other, that by itself is. a. cireum- 
Stance to condemn the provision previd- 
ing for such procedure as unconstitutien- 
al. On the other hand, it is very much 
pointed out that even in cases. where the 
power is vested in the executive autho- 
rity for the selection of a. particular per- 
son and where certain guidance is avail- 
able for him to so choose, the provision 
does not suffer from. the vice of diserimi- 
nation. The learned counsel however par- 
ticularly. relied on State of Orissa v. 
Dhirendranath. Das, AIR 1961 SC 1715 
wherein it is observed: 

“Tf against two public servants simi- 
larly circumstanced enquiries may be di- 
rected according to procedures. substan- 
tially different at the discretion. of the 
executive authority, exercise whereof is 
not governed by any principles having 
any rational relation to the purpose toe 
be achieved by the enquiry, the order se- 
lecting a prejudicial procedure, out. of the 
two open for selection, is hit by Art. 14 
of the Constitution.” 

Again in paragraph 5 of the judgment it 
is observed: 

“If the two sets of rules were im ope- 
ration. at the material time when the en- 
quiry was directed agaimst the respondent. 
and by order of the: Governor, the .en- 
quiry was directed under the Tribunal 
Rules which are “more drastic” and pre- 
judicial to the interests of the respondent, 
a clear case of discrimination arises ; and 
the order directing enquiry. against - the 


x $ 
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respondent and the subsequent proceed- 
ings are liable to be struck down.” 
It may be noticed that their Lordships 
were referring to a case of clear discrimi- 
Nation reSorted to without any reasonable 
basis, The Jearned counsel for the _ peti- 
toner also relied on Northern India Ca- 
terers (Pvt.) Lid. v. State of Punjab, AIR 
1967 SC 1581. The majority in that case 
took the view that: ae 
“If the ordinary law of the land and 
tthe special law provide two different and 
alternative procedures, one more prejudi- 
cial than the other, discrimination must 
result if it is left to the will of the au- 
thority to exercise the more prejudicial 
against some and not against the rest.’ 


19. But this decision is examined 
and scrutinised in the light of many other 
decisions by the Supreme Court, in M. 
Chhageanial v. Greater Bombay Munici- 
pality, AIR 1974 SC 2009 and uli imately 
the Supreme Court disagreed with the 
views of the majority in Northern India 
Caterers {Pvt.) Ltd. v. State of Puniab, 
ATR 1967 SC 1581. So this judgment of 
the Supreme Court by itself is of no help 
to the p2titioner. 

11. In M. Chhagganlal v. Greater 
Bombay Municipality, ATR 1974 SC 2009 
the Supreme Court reviewed and summa- 
Yised all the earlier decisions and held: 

“Where a statute providing for a 
more drastic procedure different from the 
ordinary procedure covers the whole field 
covered by the ordinary procedure, as in 
Anwar Ali Sarkar’s case 1952 SCR 284 = 
{ATR 1952 SC 75) and Suraj Mall Mohta’s 
case (1955) 1 SCR 448 = (AIR 1954 SC 
D45) without any guidelines as to the elass 
of cases in which either procedure is to be 
resorted to, the statute will be hit by 
Article 14. Even there; as mentioned in 
Suraj Mall Mohta’s case, a provision for 
appeal may cure the defect. Further, in 
such cases if from the preamble and sur- 
rounding circumstances, as well as the 
‘provisions of the statute themselves ex- 
plained and amplified by affidavits, neces- 
Sary guidelines could be inferred in Sau- 
rashtra case 1952 SCR 435 = (AIR 1952 
SC 123) and Jyoti Pershad’s case (1962) 2 
SCR 125 = (ATR 1961 SC 1602) the sta- 
tute wit not be hit by Article 14. Then 
apain where the statute itself covers only 
a class of cases aS in Haldar’s case (1960) 
‘2 SCR 646 = (AIR 1960 SC 457) and Bajo- 
Tia’s case 1954 SCR 30 = {AIR 1953 SC 
404) the statute will not be bad. The fact 
fhat in such cases the executive will 
‘choose which cases are to be tried under 
the Special procedure will not affect the 
validity of the statute. Therefore, the 
contention that the mere availability. of 
two procedures will vitiate one of them, 
that is the special procedure, is-not sup- 
ported ty reason of authority. 
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The statute itself in the two classes 
of cases before us clearly lays down the 
purpose behind them, that is that premi- 
ses belonging to the Corporation and the 
Government premises belonging to the 
Corporation and the matter of evicting 
unauthorized persons occupying them. 
This is a sufficient guidance for the au- 
thorities on whom the power has been 
conferred. With such an indication clearly 
given in the statutes one expects the 
officers concerned to avail themselves of 
the procedures prescribed by the Acts 
and not resort to the dilatory procedure 
of the ordinary Civil Court. Even normal- 
ly one cannot imagine an officer having 
the choice of two procedures, one which 
enables him to get possession of the pro- 
perty quickly and the.other which would 
be prolonged one, to resort to the latter. 
Administrative officers, no less than the 
courts, do not function in a vacuum, It 
would be extremely unreal to hold that 
an administrative officer would in taking 
proceedings for eviction of unauthorised 
occupants of Government property or 
Municipal property resort to the proce- 
dure prescribed by the two Acts in one 
case and to the ordinary Civil Court in 
the other, The provisions of these two 
Acts cannot be struck down on the fanci- 
ful theory that power would be exercised 
in such an unrealistic fashion, In consi- 
dering whether the officers would be dis- 
criminating between one set of persons 
and another, one has got to take into‘ ac- 
count normal human behaviour and not 
behaviour which is abnormal. It is not 
every fancied possibility of discrimination 
but the real risk of discrimination that 
we must take into account, This is not one 
of those cases where discrimination is 
writ large on the face of the statute. Dis- 
crimination may be possible but is very 
improbable, And if there is discrimination 
in actual practice this Court is not power- 
less. Furthermore, the fact that the Legis- 
lature considered that the ordinary pro- 
cedure is insufficient or ineffectiye in 
evicting unauthorised occupants of Gov- 
ernment and Corporation, property and 
speedy procedure 
therefore is a clear guidance, for the au- 
thorities charged with the duty of evict- 
ing unauthorised occupants. We there- 
fore, find ourselves unable to agree with 
the majority in the Northern India Cate- 
rers’ case (1967) 3 SCR 399 = (AIR 1967 
SC 1581)” -> : 


. 12., In the same case Bhagwati. J. 
speaking for himself and for Justice 
Krishna Iyer, in a Separate judgment ob- 
served: - 


“The vice of discrimination, it was 
argued, consists in the unguided and un- 
restricted power of singling out for being 
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subjected to the special procedure some 
amongst a class of persons, namely, occu- 
piers of Government or Municipal pre- 
mises, all of whom are similarly situate 
and circumstanced, leaving others to be 
dealt with according to the ordinary pro- 
cedure. This argument was sought to be 
supported by the majority decision of this 
Court in (1967) 3 SCR 399 = (AIR 1967 
SC 1581). We do not think this argument 
is sound. The majority decision in (1967) 
3 SCR 399 = (AIR 1967 SC 1581) has no 
application in the present case, and in any 
event, we are of the view that that deci- 
sion does not represent the correct law. 


13. It is apposite to refer to an- 
other judgment of the Supreme Court in 
Pandia Nadar v. State of Tamil Nadu, 
AIR 1974 SC 2044, The Bench which heard 
this case, after referring to M. Chhaggan~ 
lal v. Greater Bombay Municipality, AIR 
1974 SC 2009 and following the same, un- 
animously held that the fact that in some 
cases the Executive will have the power 
of selection of the drastic procedure will 
not affect the validity of the statute, and 
rejected the contention that the mere 
availability of two procedures will invali- 
date the said provision of law. So it is 
necessary that various principles laid 
down in the aforesaid judgments of the 
Supreme Court and mainly in Chhaggan~ 
lal v. Greater Bombay Municipality, AIR 
1974 SC 2009, have to be borne in mind 
in resolving the question in this writ pe- 
tition. 


14, From an examination of the 
aforesaid authorities of the Supreme 
Court, it is clear that every Statute pro- 
viding for two different procedures cover- 
ing the same field and making one of 
them drastic, does not ipso facto be come 
violative of Article 14 of the Constitution 
of India. The guidelines as to when. and 
under what circumstances the administra- 
tive authority can resort to a drastic pro- 
cedure may sometimes be incorporate 
specifically in the statute itself. But in 
the tempo of the prevailing conditions in 
the modern society it is impossible for any 


legislature to anticipate all events or to. 


ide for all eventualities. So.the legis- 
pare ean validly leave it to the discre- 
tion of the Executive Body to select a 
particular procedure, The discretion con- 
ferred on official agencies in such circum- 
stances cannot be condemned: outright as 
an unguided discretion if the statute indi- 
cates the guidance for the Executive for 
exercising such a discretion. Such guid- 
ance, though it is not there in the statute 
in the form of specific provisions, can as 
well be inferred from the preamble, sur- 
rounding circumstances and the etna 
sions of the statute themselves explaine 
and amplified by affidavits. It is only in 
such cases where there are no guidelines 
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specifically in the statute and where the 
necessary guidance cannot also be gather- 
ed from an examination of the aforesaid 
aspects, the power conferred on the ad- 
ministrative body to choose one proce- 
dure or the other, can be condemned as 
an unguided one and the provision of law 
providing for such an unguided power 
suffers from the vice of discrimination. 
But -a statute which satisfied these tests 
cannot suffer from the vice of unconsti- 
tutionality, Further, as pointed out by the 
Supreme Court in Matajog Dobey v, H. C. 
Bhari, AIR 1956 SC 44 at p. 48 “a discre- 
tionary power is not necessarily a discri- 
minatory power and that abuse of power 
is not to be easily assumed where the dis- 
cretion is vested in the Government and 
not in a minor official”, When the neces- 
sary guidance is inferable from the. sta- 
tute, it cannot be fancied that the autho- 
rities vested with the power of selecting 
the procedure will act arbitrarily and in 
an unrealistic fashion. If in a given case 
the authority acts arbitrarily and in un- 
related (unrealistic?) manner to the ob- 
jective of the statute, its action can cer- © 
tainly be annulled by the Court. But that 
may not be a ground for declaring the 
statute as unconstitutional. 


_ 15. In the light of the aforesaid 
principles the constitutionality of Sec. 29 
of the Act has to be examined, The State 
Financial Corporations Act, 1951 was en- 
acted in order to provide immediate and 
long term credit to industrial undertak- 
ings which fall outside the normal activi- 
ties of the commercial banks. etc, As seen 
from the Statement of Objects and Rea- 
sons, the intention is that the State Cor- 
porations will finance medium and small 
scale industries, One of the main features 
of the Bill was that the Corporation will 
be managed by a Board consisting of Di- 
rectors nominated by the Government, 
Reserve .Bank and the Industrial Finan- 
cial Corporation of India. It is also men- 
tioned that the Corporation will bave 
SPECIAL PRIVILEGES. IN THE MAT- 
TER OF ENFORCEMENT OF ITS 
CLAIMS AGAINST BORROWERS. Sec. 3 
of the Act deals with the establishment of - 
State Financial Corporations. Sub-see. (2) 
of Sec. 3 is in the following terms:— 

*(2) The Financial Corporation shall 
ibe a body corporate by the name notified 
under sub-section (1), having perpetual - 
succession and a common seal, with 
power, subject to the provisions of this ` 
Act, to acquire, hold and dispose of pro- 
perty oy shall by the said name sue and 
be sued.” 


From the Objects and Reasons and Sec-. 
tion 3 (2) of the Act it is clear that the 
Financial Corporation is a responsible ~ 
Dody vested with the power to discharge 
the various functions under the Act, Sec- 
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tion 9 deals with ‘management of Finan- 
cial Corporations’ and lays down that the 
general superintendence, direction and 
management of the affairs and business of 
the Financial Corporation shall vest in 
the Board of Directors and shall be assist- 
ed by an Executive Committee and the 
Managing Director. As we find in Sec, 10, 
very responsible and highly placed per- 
sons will be the Directors of the Board: 
Section 24 deals with the ‘general duty of 
the Board’ and lays down that the Board 
in discharging its functions under the Act 
shall act on business principles, due re- 
gard being had by it to the interests of 
industry, commerce and the general pub- 
lic. Again under Section 25 it is the Cor- 
poration as managed by the Board, that is 
empowered to grant loans or advances to 
an industrial concern, repayable within 
a period not exceeding 20 years, Section 
27 empowers the Financial Corporation to 
impose such conditions as it may think 
necessary or expedient for protecting the 
interests of the Financial Corporation and 
securing that the accommodation granted 
by it is put to the best use by the indus- 
trial concern. Now having regard to the 
scheme of the Act and these general pro- 
visions, Sections 29 and 31 are incorporat- 
ed for safeguarding the interests of the 
Corporation. As already mentioned the 
two procedures mentioned in Sections 29 
and 31 are different and there are no pro- 
visions by way of guidelines in these two. 
sections as to when a particular proce- 
dure can be resorted to. The choice is left 
to the Corporation, It may also be noted 
that under Section 29 the Financial Cor- 
poration shall have the right to take over 
the management of the defaulting indus- 
trial concern aS well as the right to trans- 
fer by way of lease or sale. Normally one 
would expect a responsible body like the. 
Financial Corporation, to take action 
under this section when it becomes neces- 
sary depending on the circumstances, 
From a combined reading of the Objects 
and Reasons and Sections 8, 9, 10, 24, 25 
and 27, the requisite guidance can be in- 
ferred and a very responsible authority is 
vested with the power of selecting either 
of the procedures under Sections 29 and 
31 respectively. So the statute itself dis- 
closes a definite policy and objective and 
it confers authority on the Corporation to 
make selection of the procedure, When 
that is so, a responsible body like the 
Financial Corporation will act in a realis- 
tic manner xeeping in view the interests 
of the Corporation, industry, ecommerce 
and the general public. For these reasons, 
we are of the opinion that there is a guid- 
ing policy and principle available from 
the statute for the Corporation to act in 
this regard and accordingly we hold that 
Section 29 is not violative of Article 14 gf 


the Constitution. Further, we are also: of 
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the view that in this case the Corporation 
acted with due care and caution and that 
it did not act arbitrarily or capriciously, 
and we will be considering this aspect in 
detail at a later stage. 


16. Now it remains to ibe seen 
whether there is any substance in the se- 
cond contention, viz., that the Financial 
Corporation, having proceeded under Sec- 
tion: 31, cannot again resort to Section 29. 
We have already held that Section 29 is 
a valid provision of law. When the Corpo- 
ration has the choice, which is not un- 
guided, to resort to either of the proce- 
dures, and if the Corporation in a given 
case, having withdrawn its application 
under Section 31, proceeds under Section 
29, it cannot be said that such an action is 
illegal. As pointed out by’ the Supreme 
Court in T. K. Musaliar v. Venkatacha- 
lam, AIR 1956 SC 246 “it is to be presum- 
ed, unless contrary were shown, that the 
administration of a particular law would 
be done “not with an evil eye and un- 
equal hand” and the selection made by 
the Government of the cases of persons 
to be preferred for investigation by the 
Commission would not be discriminatory”. 
However the petitioner has no right to 
say that the Corporation should have no 
choice of proceedings when such a course 
is permissible under law. The Corporation 
is not barred from withdrawing its own 
application filed under Section 31 of the 
Act. As long as Section 29 is a valid piece 
of legislation, the Corporation has every 
right to proceed under Section 29, unless 
it is shown that it has acted arbitrarily or 
maliciously, Having held that Section 29 
of the Act is not violative of Article 14 
of the Constitution, now it remains to be 
seen whether in the instant case the Cor- 
poration has acted arbitrarily. | 


a 17. As already mentioned, the pe- 

titioner wrote a letter to the 2nd respon- 
dent on 23-10-1967 mentioning that they 
have agreed to purchase the Khandasari 
unit from the 5th respondent and they 
are agreeable to pay the amount due to 
the 2nd respondent in instalments. On 
28-11-1967 the 2nd respondent wrote to 
the petivioner complaining that the peti- 
tioner did not furnish their said partner- 
ship deed and other records to enable the 
2nd respondent to take further action and 
also requested the petitioner to take im- 
mediate action, so that the affairs could 
be regularised. Again on 16-12-1967 the 
2nd res’s‘ndent reminded the petitioner 
— it is vointed out in that letter as fol- 
OWS: — 


“We invite your attention to our let- 
ter No. VKS/67/7579, dated 29th Novem- 
ber, 1967 and regret very much to note 
your indifference in the matter. Kindly 

j all- the 
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documents and. information and complete 
the transfer before the 2nd of this month, 
we Shall be forced to treat you as an un- 
authorised person in relation to properties 
mortgaged to us and proceed against the 
proprietor and the mortgaged properties. 

Please treat this as specially urgent. 

Sd/- x x x 
MANAGING DIRECTOR.” 
Again by letter dated 5-1-1968 the 2nd 
respondent wrote to the petitioner that 
finally the petitioner is called upon to 
take immediate action to regularise the 
matter, failing which the 2nd respondent 
has no other alternative except to proceed 
against the owners and the mortgaged 
properties of the defaulting concern. On 
14-8-1968 the 2nd respondent addressed 
another letter ito the 
reads thus: 

Please note that if the mortgage 
agreement is not immediately taken up 
and finalised and the arrears cleared on 
or before 26-8-1968, we will be compelled 
to proceed against you and the owners of 
the above unit and the mortgaged proper- 
ties. l 
XX Xx xX 
To this ultimately the petitioner cared to 
reply on 23-8-1968 stating that he would 
come in the first week and would take 
necessary Steps for registering the deed. 
On 19-11-1968 the 2nd respondent again 
wrote to the petitioner that the season 
was fast approaching and that the’ peti- 
tioner should expedite the things to re- 
gularise the affairs, and again réiterated 
that the proceedings for the sale of the 
entire unit for recovering the outstanding 
loan would be launched. Some more cor- 
respondence passed between the 2nd res- 
pondent and the petitioner. Then on 15-7- 
1970 a registered notice was issued by the 
2nd respondent to the petitioner to the 
effect that if the petitioner failed to pay 
the 2nd respondent the sums due by way 
of arrears, necessary steps would be taken 
to recover the entire loan amount, Simi- 
lar notices were issued on 4-12-1970 and 
15-12-1970 and being unsuccessful the 2nd 
respondent was compelled to file O. P. No. 
47 of 1972 on 10-8-1972. As already men- 
tioned, during the pendency of the O. P. 
also the attempis of the 2nd respondent 
to safeguard the interests of the Corpora- 
tion were not fruitful. The petitioner, | in 
spite of being in possession and running 
the unit. failed to make the payment of the 
arrears due and thus -committed wilful 
default. The proceedings in O. P, 47 of 
1949 disclose that the matter dragged on 
till 27-8-1973. During the pendency of 
the O. P. the 2nd respondent-Corporation 
being anxious’ to safeguard its own inte- 
rests. brought the matter before the 
Board of Directors at a meeting held on 
97-7-1973 and the Board after considering 
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tenders or by negotiation and 
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the facts and ‘circumstances authorised 
the Managing Director to take action 
under Section 29. A true copy of the re- 
solution attested by the Managing Direc- 
tor is placed before us and the resolution 
is numbered as 25 (e) which reads as fol- 
lows: 

“25 (e) SRI VENUGOPALA KHAN- 
DASARI SUGARS, NARASIMHUNI- 
PETA, BOBBILI TALUK PROCEEDINGS 
FILED UNDER SECTION 31 OF THE 
STATE FINANCIAL CORPORATIONS 
ACT — PENDING THIRD PARTIES JN- 
TERESTED IN PURCHASE OF THE 
UNIT — UNDER SECTION 29 OF THE 
STATE “FINANCIAL CORPORATIONS 
ACT AND SELL THE SAME SOUGHT. 


Read Managing Director’s Memorandum. 


The Managing Director further 
brought to the notice of the Board that 
as the matter for sale of the unit under 
Section 31 is being delayed for one reason 
or other in the Court and as the unit may 
not fetch any price once we lose this 
sugarcane crushing season, it is desirable 
that the Corporation should, if necessary, 
withdraw the application from the Court 
and proceed under Section 29 of the State 
Financial Corporations Act, .. _ 

The Board agreed with the opinion 
and authorised the Managing Director to 
take action under Section 29 of the State 
Financial Corporations Act and in that 
behalf authorised the Secretary Sri M. S. 
Varadachary or the Additional Secretary, 
Sri K. Narayana Rao or the Law Officer, 
sri K. Chalapati Rao or any other officer 
to do such acts as necessary for realising 
the money due to the Corporation and to 
do such acts like selling the properties by 
execution 
of deeds for and on behalf of the Corpo- 
ration that are necessary and incidental 
thereto ” ; j 
It is only after this resolution the ` 2nd 
respondent advertised ‘in the newspapers 
on 28-7-1973 and 30-7-1973 calling for 
tenders. The petitioner was also aware of: 
these advertisements as is admitted in the 
writ petition. Even then he did not take 
immediate steps to clear off the -arrears 
showing his bona fides, Now he contends 
in a futile manner that it was not known 
to him that the 2nd respondent was going 
to exercise the rights under Section 29 
and if it was known, he would not have 
waited for the decision under Sectian 29. 
No weight can be given to such a plea. 
Having regard to all these circumstances, 
we are of the view that the 2nd respon- 
dent iustified in taking recourse to Sec- 
tion 29 of the Act and did not act arhitra- 
rily in doing so os a 

18. ‘It is lastly contended that ‘the 
‘action of the 2nd respondent affects the 
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principles of natural justice. We have al- 
ready held that Section 29 of the Act. is a 


valid provision of law. In entering into an. 


agreement with the 2nd respondent, the 
petitioner’s predecessors, viz., the 5th res- 
pondent, agreed for all the conditions 
mentioned in the agreement. Under 
Clause VI (23) of the agreement, a condi- 
tion is there that the loan secured by. the 
mortgagee shall be subject to the terms 
and conditions of the sanction accepted by 
the mortgagor and the powers, provisions 
and conditions contained in the State Fin- 
ancial Corporations Act including any 
amendments thereof made from time to 
time. Clause VII (6) authorises the Corpo- 
ration to take all the actions permissible 
including taking over the management as 
well as the right to sell, The language of 
the said clause is in substance the same 
aS is found in Section 29. When the par- 
ties, by way of an agreement, have agreed 
for such a course which is permissible 
under Section 29, a valid provision of law, 
the petitioner who got into the shoes of 
the 5th respondent who was a party to 
this agreement cannot complain that he 
was not given notice of the proposed ac- 
tion under Section 29. As already men- 
tioned, the Corporation under the statute 
can choose either of the procedures and 
having regard to the language of Section 
29 and clauses, VI (23) and VIJ (6) of the 
agreement, the question of putting the 
petitioner on notice does not arise. 


19. But in this case we are satisfi- 
ed that the petitioner in fact was inform- 
ed and he had knowledge of the likelihood 
of the Corporation proceeding under Sec- 
tion 29. In A. K. Kraipak v. Union of 
India, AIR 1970 SC 150 it was held that - 


“The concept of natural justice has 
undergone a great deal of change in re- 
cent years. What particular rule of natu- 
ral justice should apply to a given case 
must depend to a great extent on the facts 
and circumStances of that case the frame 
work of the law under which the enquiry 
is held and the constitution of the Tribu- 
nal or the body of persons appointed for 
that purpose.” 


The history of the case, ever since the 
petitioner came into the picture i.e., from 
23-10-1967, till 28-3-1973, speaks for itself 
that the petitioner was adopting delaying 
tactics. The letters dated 16-12-1967, 5-1- 
1968 and 14-8-1968 and the subsequent 
letters by the 2nd respondent to the peti- 
tioner fully show that the petitioner was 
intimated that the Corporation would be 
proceeding against him under law. The 
mere fact that in the first instance, in- 
stead of proceeding under Section 29, the 


Corporation proceeded under Section 31` 


is by itself not a ground to contend that 
there was no notice to the petitioner about 
the proposed action under Section 29. A 
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perusal of some of the letters would indi- 
cate the proposed action by the Corpora- 
tion under Section 29 also. So, from the 
facts and circumstances, we are of the 
view that the petitioner had in fact known 
that the Corporation would be proceeding 
against him under Section 29 also, when 
Situation warrant, AS already mentioned, 
even during the pendency of. the Q P. 
advertisements were made in the news- 
papers calling for tenders,: about which 
the petitioner was aware. For all these 
reasons, we hold that the Corporation 
acted in good faith and its action under 
Section 29 was not done arbitrarily. 


20. Sri Sivarama Sastry, the learn- 
ed counsel for the 2nd respondent con- 
tended that the Corporation is at liberty 
to take over the management of the in- 
dustrial concern and sell on the basis of 
the terms of the agreement alone without 
having recourse to Section 29 of the Act. 
We have already held that Section 29 is 
a valid provision and the action taken 
under the same is legal and valid. So, it is 
not necessary to consider this contention 
raised on behalf of the 2nd respondent. 

21. No other points are urged be- 
fore us. 


_ 22. _ This writ petition, therefore, 
fails and is dismissed with costs. Advo- 
cate’s fees Rs 100. 


Petition dismissed. 
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Petitioners v. The Union of India, Res- 
pondent 


Civil Revn. Petn, No. 1333 of 1 
D/- 3-4-1975. ot ae 


(A) Contract Act (1872), S, 28 — Dis- 
putes arising in the course of interna- 
tional trade and commerce — Cause of 
action, arising in two countries — Juris- 
diction of Court in a particular cOuniry to 
adjudicate the claim despite the agree- 
ment by parties that the actions should be 
adjudicated upon in a different country. 
(Civil P. C. (1908), S. 20). 


S Once the parties are amenable to 
Jurisdiction of a Court, it is open to the 
Court in a particular country, though the 
parties have agreed to have their actions 
adjudicated upon ina different country 
to entertain the cause and adjudicate 
upon it, if it considers that the ends of 
justice will be better served by a trial in 
its country. (Para 9) 
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It is perfectly open to the court to 
consider the balance of convenience, the 
interests of justice and like circumstances, 
when it decid2s the question of jurisdic- 
tion of a Court, in the light of a clause in 
the agreement between the parties choos- 
ing one of several courts or forums which 
were available to them. Indeed, such a 
consideration is essential in the interests 
of international trade and commerce for 
the better relations between the countries 
and the peoples of the world. (Para 13) 

Where the bill of lading clearly pro- 
vided that all disputes arising under and 
in connection with the.same shall be judg- 
ed in U.S.S.R. and the plaintiff sued the 
Shipping Company and its agent at Visa- 
khapatnam for short delivery : 

Held that having regard to the fact 
that the claim was small and that the 
shipping company had its agent at Visa- 
khapatnam who was also arrayed as 
defendant 2 the balance of convenience 
and interest of justice were in favour of 
the Visakhapatnam court deciding the 
suit. Case law discussed. (Para 14) 
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A. SAMBASIVA RAO, Acting C. J.:-— 
This Civil Revision Petition raises an 
interesting and at the same time. signifi- 
cant question relating to international 
trade and commerce. During the course of 
international trade agreements are inter- 
ed into. It is not unusual for disputes 
arising in the course of such trade and 
commerce. Where should these disputes 
be adjudicated upon? If there is an agree~ 
ment between the contracting parties 
that such disputes should be decided in a 
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court in a particular country though the 
cause of action has arisen in two coun- 


. tries, are the courts ‘bound to enforce that 
. agreement despite every other considera- 


tion? That is the problem to be resolved 
here, In view of its importance our learn- 
ed brother Ramachandra Rao, J. has di- 
rected that the petition be posted before 
a Division Bench, 


2. _ The connected facts are simple. 
The Union of India instituted O. S. 161/68 
in the Subordinate Judge’s Court, Visa- 
khapatnam, to recover a sum of Bs. 7,000 
and odd as compensation for loss of a 
small portion of the Ammonium Sulphate 
which it has purchased in the State of 
U.S.S.R, and entrusted it to the 1st peti- 
tioner, a steamship organisation at Odessa 
in that State for transport to a port on 
the east coast of India. A steam boat of 
that organisation carried the Ammonium 
Sulphate to the port of Visakhapatnam in 
India. When the consignment was check- 
ed after it was landed at Visakhapatnam 
harbour, the representatives of the Union 
of India (respondent) found 1771-bags in 
slack and torn condition & that 1148 bags 
had. not been landed at all with any con- 
tents, After survey was made the short- 
fall was ascertained and the suit to re- 
cover the compensation therefor was filed. 
The 2nd petitioner is an agent in India of 
the Ist petitioner and it looks after its 
affairs at Visakhapatnam, The suit was 
filed against both the petitioners to re- 
cover the amount with interest at 6 per 
cent per annum, It was Stated in the 
plaint that the cause of action arose at 
Odessa and at Visakhapatnam. It may also 
be noted here that the Visakhapatnam 
Port Trust issued a short landing certi- 
ficate to the reSpondent, 


3. There is a bill of lading issued 
by the master of the ship to the repre- 
sentatives of the respondent when the 
consignment was handed over to the Ist 
petitioner for carriage. The terms and 
conditions of that bill of lading have been 
agreed to by the respondent also. The 
first paragraph of the bill of lading says: 


“Being marked and numbered as 
above but not guaranteed hereby for the 
adequacy of marks and to be carried and 
delivered subject to all conditions, terms 
and clauses inserted into this bill of lad- 
ing in the like apparent good order and 
condition from the ship’s deck (either into 
lightens or on the quay of master’s 
option) where the responsibility of the 
earrier for the carriage of aforesaid gocds 
shall cease.” 


So, the. responsibility of the carrier for 


the carriage of the goods continued ` till 
they were landed on the quay. The bill 
of lading is made subject to conditions, 
terms and clauses, inserted therein, For 


1976 


the purpose. of jurisdiction of Court only 
condition No, 26 is material. It reads: 


“All claims and disputes arising under 
and in connection with this bill of lading 
shall be judged in the U.S.S.R.” 


It is on the basis of this condition the pe- 
titioners, who are principal and its agent 
in India respectively, who filed a joint 
statement, disputed the jurisdiction of the 
Visakhapatnam Court to adjudicate upon 
the claim. They have maintained in para- 
graph 11 that as per condition No, 26 the 
respondent has no option but to get the 
claim adjudicated upon in the U.S.S.R. 
and the Visakhapatnam Court has no 
jurisdiction to entertain the suit. Many 
other defences have been raised but for 
the purpose of this revision petition it is 
not necessary to take note of them. 


å. The lower Court rejected the 
objection of the petitioners in regard to 
the jurisdiction. It decided that the issue 
relating to jurisdiction as to whether the 
court had no jurisdiction to entertain the 
suit should be tried as a preliminary 
issue, It distinguished all the deciSions 
relied on by the petitioners before it 
holding that when two Courts can ‘take 
cognizance of a dispute and try, the par- 
ties would be at liberty to choose one 
forum and such choice would not be re- 
pugnant to Section 28 of the Indian Con- 
tract Act. This distinction by the lower 
court is on the ground that all those deci- 
sions dealt with situations where both the 
forums were in India itself. But in the 
present case the choice is limited to a 
foreign court, Then, the court has refer- 
red to Lakshminarayan v, N. V. Veree- 
nidge, AIR 1960 Cal 45 where it was held 
that a clause in the bill of lading could 
not oust the jurisdiction of the High 
Court to try the suit if it was otherwise 
triable in the High Court of Calcutta, At 
the same time, it was held in that decision 
that the clause limiting the jurisdiction 
could be invoked for the purpose of ap- 
plying for and securing Stay of the suit 
filed in contravention of the condition. 
The learned Judge held that it was more 
convenient to try the suit in Calcutta 
than in the foreign court and consequent- 
ly it could refuse to exercise its discre- 
tion to stay the suit. Also referring to 
M/s L. T. Societa v. M/s. Lakshminara- 
yana, AIR 1959 Cal 669, the lower court 
held that it cannot be said that the juris- 
diction of two courts is excluded by the 
specific clause in the bill of lading. The 
Visakhapatnam Court therefore, decided 
that it had jurisdiction to try the suit, It 
has further reinforced its conclusion ‘by 
stating that there is no stipulation in the 
bill of lading that the Courts in the U.S. 
S.R. alone had exclusive jurisdiction to 
try the suit and the Courts in India were 
excluded from entertaining such disputes. 
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It further relied on M/s. B. S. S. Line v. 
M. & M. Trading Corporation, (1970) 1 
Mad LJ 548 a decision of the Madras High 
Court where the Ist petitioner was a party 
and identical condition i.e. condition No. 
26 fell for consideration. The learned 
Chief Justice, who decided that case, held 
that the matter rested on the balance of 
convenience in particular circumstances 
and the exigencies of justice. Pointing out 
that the suit was filed five years earlier 
it would be positively unfair and un- 
reasonable to drive the respondent to a 
Court in the U.S.S.R, In view of all these 
reasons, the lower Court held that it had 
jurisdiction to entertain the suit. Aggriev- 
ed by this decision, both the defendants, 
the principal as well as its agent at Visa- 
khapatnam, have filed this revision peti- 
tion. Learned counsel for the petitioners 
contends that the lower Court's view is 
wrong since the parties are bound by the 
terms and conditions of the bill of lading 
which is the contract between them. Con- 
dition No. 26 clearly fixes the jurisdiction 
by providing that all claims and disputes 
in regard to the bill shall be judged in the 
U.S.S.R. This condition is not repugnant 
to Section 28 of the Indian Contract Act 
as it is open to the parties to agree to one 
of the two forums available to them. It is 
thus urged that condition No. 26 should 
be given its full effect and force. 


5. It is common ground that but 
for condition No, 26 the court in the U.S. 
S.R. and the Visakhapatnam court would 
both have jurisdiction to ` entertain the 
suit, The plaint itself recites that the 
cause of action arose at Odessa in the 
U.S.S.R. and also at Visakhapatnam where 
the goods were delivered. The petitioners 
seek to exclude the Visakhapatnam 
court’s jurisdiction on the basis of condi- 
tion No, 26. 


6. Section 28 of the Indian Con- 
tract Act makes void agreements in res- 
traint of legal proceedings. This hurdle is 
sought to be got over by contending that 
when more than one forum is available 
to the contracting parties, they had free- 
dom to choose, by agreement, one such 
forum and Such restriction does not come 
within the ambit of Section 28. The deci- 
sion of the Division Bench of the Court of 
Andhra Pradesh in Libra Mining Works 
v. Baldota Bros., AIR 1962 Andh Pra 452 
is strongly relied on by Sri T. Rama- 
chandra Rao for the petitioners, There, 
Chandra Reddy, C. J. speaking for him- 
self and Jaganmohan Reddy, J. (as he 
then was) held that a contract, which cur- 
tails the choice which a party has under 
the ordinary law and confines such a 
right to one or other of the competent 
courts, is not vitiated by reason of Sec- 
tion 28, Consequently, Section 28 does not 
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cause any impediment in the way of the 
parties agreeing to limit recourse to one 
of several competent courts. The agree- 
ment merely amounts to selection of one 
of the several jurisdictions and it does not 
deprive any court of its inherent jurisdic- 
tion. It is open to the parties to agree to 
such a course and it is not hit by Sec. 28. 
The learned Judges relied on two Madras 
decisions and one Full Bench decision of 
the Lahore High Court. One of the Mad- 
ras decisions on which the aforesaid view 
was rested was the one in H. K. Dada 
(India) Ltd. v, M. P. S. Mills Company 
Limited, AIR 1954 Mad 845. Rajamannar, 
Chief Justice, speaking for the Bench, 
held that where there are two competent 
Courts which can deal with the subject- 
matter of the litigation, it is open to the 
parties to a contract to agree that the dis- 
pute in respect thereof should be adjudi- 
cated upon by one of the two competent 
Courts and such an agreement is perfect- 
ly legal and not contrary to Section 28 of 
the Contract Act. That is so because the 
party is not thereby restricted absolutely 
from enforcing his rights under, or in res- 
pect of the contract by the usual legal 
proceedings in the ordinary Tribunals, as 
the restriction is only partial. The Sup- 
reme Court, itself has spoken on the sub- 
ject in Hakam Singh v. Gammon (India) 
Limited, AIR 1971 SC 740. There, it was 
held that the parties cannot by agreement 
confer jurisdiction on courts not- possessed 
by it under the Code; but the agreement 
that one of the Courts having such juris- 
diction alone shall try a dispute is not 
contrary to public policy and does not 
contravene Section 28 of the Contract 
Act. Thus, the legal position that the par- 
ties- are at liberty to choose one of the 
several Courts which have inherent juris- 
diction to try the cause is beyond dispute. 
At the same time. it should be noted that 
in all the cases referred to above, the dif- 
ferent courts which bad jurisdiction to 
entertain the suit were all in India, 


7. That, in our view, is a very im~ 
portant circumstance for consideration in 
the context of the present case. Here the 
choice was between a court in the U.S.S.R. 
and a Court in India, The bill of lading 
is a document laying down the terms and 
conditions of the carriage of the goods 
entered into in the course of international 
trade and commerce. It is of common 
knowledge that as years have been rolling 
by, international trade and commerce 
have been growing by leaps and bounds. 
It is fully realised that no country could 
afford to live in isolation, however afflu- 
ent it might be in its natural resources 
and its possession of material wealth. A 
significant occurrence in one country has 


its reverberations and impact on other 
countries. With the tremendous growth in 


the facilities of communcations, the con- 
tracts amongst the different countries in 
the world and its peoples have grown 
enormously. Such a contact must necessa- 
rily involve growth in international trade 
and commerce. Indeed, it is not unrealis- 
tie to say that preservation of interna- 
tional trade and commerce in as free a 
manner as possible, though subject to the 
interests of the respective countries, is a 
great imperative in the modern context 
and for the welfare of the entire human- 
ity. The lesser the restrictions on the 
maintenance of free channels’ of such 
trade, the greater would be the possibili- 
ties for human welfare and mutual 
understanding. It is from this perspective 
that agreements concerning international 
trade and commerce should be examined 
and enforced, In addition to the freedom 
of parties to choose their own forums for 
legal action, the other dimension of free 
trade and commerce between countries 
resulting in greater human welfare has 
entered the field. Therefore, Jurists and 
Courts have begun to give more and more 
prominence to this new requirements of 
the international trade and commerce. 
They have consequently been considering, 
despite the agreement between the par- 
ties to limit the choice of the forum for 
settlement of disputes to a Court in a par- 
ticular country, as to which of the forums, 
which have jurisdiction to entertain the 
cause, would be more convenient to the 
parties to adjudicate upon the dispute. 
The concept of balance of convenience has 
thus been projected into the course of 
international trade and commerce and in 
enforcing the terms of agreement be~ 
tween the parties. 


8. We may usefully refer to what 
Chief Justice Burger observed at p. 318 
in Zapata Offshore Co. v. The ‘Bremen’ 
and Unterweser Reederi G. M. B. H 
(The ‘Chaparral’), (1972) 2 Llovďs LR 
315: 


“For at least two decades we have 
witnessed an expansion of overseas com- 
mercial activities by buSiness enterprises 
based in the United States. The barrier of 
distance that once tended to confine a 
business concern to a modest territory no 
Tonger does so. Here we see an American 
Company with Special expertise contract- 
ing with a foreign company to tow a com- 
plex machine thousands of miles across 
seas and oceans. The expansion of Ameri- 
ean business and industry will hardly be 
encouraged if, notwithstanding solemn 
contracts, we insist on a parochial con- 
cept that all disputes must be resolved 
under our laws and in our Courts. Absent 
a contract forum, the considerations relied 
on by the Court of Appeals would be per- 
suasive reasons for holding an American 
forum convenient in the traditional sense, 
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but in an era of expanding world trade 
and commerce, the absolute aspects of the 
doctrine of the Carbon Black case have 
little place and would be a heavy hand 
indeed on the future development of in- 
ternational commercial dealings by Ame- 
ricans. We cannot have trade and com- 
merce in world markets and international 
waters exclusively on our terms, govern- 
ed by our laws and resolved in our 
Courts.” l 

9. Cheshire has this to say on his 
aspect in his. famous treatise on Private 
_ International Law at page 222 of the 6th 
Edition : 

“As distinct from the express or im- 
plied choice of the proper law, the express 
choice of a foreign tribunal is not abso- 
lutely binding. In accordance with the ex- 
cellent principle that a contractual under- 
‘taking should be honoured, there is in- 
deed, a prima facie rule that an action 
brought in England in defiance of an 
agreement to submit to arbitration 
abroad will be stayed the Cap Blanco, 
((1913) P 130) Austrian Lloyd Steamship 
Co. v. Gresham Life Assurance Society 
Ltd., ((1903) 1 KB 249), but nevertheless 
the court has a discretion in the matter 
and where the parties are amenable to 
the jurisdiction, as for example, where the 
defendant is present in England, it will 
allow the English action to continue if it 
considers that the ends of justice will be 
better served by a trial in this country. 
(The Athance (1922) 11 LLL Rep 6). The 
Fehmarn ((1958) 1 WLR 159.”’) 


The learned author Cheshire is thus of 
the opinion that once the parties are am- 
enable to jurisdiction’of a Court, it is 
open to the Court in a particular country, 
though the parties have agreed to. have 
their actions adjudicated upon in a dif- 
ferent country to entertain the cause and 
adjudicate upon it, if it considers that the 
ends of justice will be Setter served by a 
trial in its country. 


10. There was more or less a simi- 
lar question which fell for consideration 
before the Court of Appeal in the. Feh- 
marn, (1958) 1 WLR 159. In that case an 
English Company, which had imported a 
cargo of turpentine into London from’ a 
Russian Port in a German Vessel, brought 
an action in England alleging that the 
turpentine was discovered to be contami- 
nated. There was a term in the bill of 
lading, to which the English Company 
was a party. that all claims and disputes 
arising thereunder shall be judged in the 
U.S.S.R. It is immediately seen that this 
ecndition is practically identical with the 
condition with which we are now con- 
cerned The defence was that the action 
could be brought only in the U.SS.R. 
Overruling this obłection, the House of 
Lords held that since the English Courts 


clearly had jurisdiction, and it being 
shown that, in all the circumstances, the 
Judge had sufficient reason for exercising 
his discretion in the way he did, the court 
should not interfere with the exercise of 
that discretion. Lord Denning, one of the 
Law Lords who decided the case in his 
opinion said: 


“I do not regard the choice of law in 
the contract as decisive, I prefer to look 
to see with what country is the dispute 
most closely concerned.” 


The circumstances taken into considera- 
tion by Lord Denning, Law Lord in com- 
ing to this conclusion were, after dis- 
charge, the turpentine and the vessel were 
surveyed in the United Kingdom, and all 
the plaintiffs as to their title to sue were 
in that country. The defendant's vessel 
traded regularly to the United Kingdom. 
In these circumstances, it was decided 
that the court in the United Kingdom had 
sufficient reason for exercising its discre- 
tion deciding the case by itself, despite the 
agreement to the contrary expressed in 
the bill of lading. It is patent that this is 
very much analogous to the caSe on hand, 


il. Again the Court of eal i 
Macken Der v. Feldia A. G., TTE WLR 
119 reiterated the principle. In the words 
of Lord Denning, M. R. “But although 
there is jurisdiction to give leave it. is a 
matter of discretion as to. whether it 
should be granted”. It may be noted here 


,that in that case the Court declined to 


en.ertain the cause, But it is patent from 
the facts that the conclusion was based 
from the peculiar circumstances of the 
case, The defendant in the cause had al- 
ready started proceedings in accordance 
with the foreign jurisdiction clause, 


12. It is unnecessary to deal with 
other English decisions, No decision of 
that country is brought to our notice 
which excluded the English jurisdiction 
in the light of a condition to that effect in 
the agreement despite the balance of con- 
venience being in favour of exercising the 
English jurisdiction. Sri Ramachandra 
Rao then invites our attention to some 
Indian decisions in Haji Abdulla v. G. R. 
Stamp, AIR 1924 Bom 381 it was held 
that the clause in a policy of marine in- 
surance to the effect that all disputes 
must be referred to in England for settle- 
ment and no legal proceedings shall ‘be 
taken to enforce any claim except in Eng- 
land where the underwriters are alone 
domiciled and carry on business, as a 
clauSe amounting to a submission to arbi- 
tra'ion. But then the learned Judges ob- 
served that the relevant clause in the 
agreement did not amount either to a re- 
ference to arbitration or to an absolute 
ouster Then the defendant would be en- 
titled to Have the suit set down for dis- 
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missal, But it is in the interest of -the 
plaintiff to have the suit stayed. so that 
after the proceedings in the English 
Courts are finished, they may take such 
action in the case as they may ‘be advanc- 
ed. It is patent that cansiderations of jus- 
tice were taken into account by the Bom- 
bav High Court. The next decision is that 
of Bhagat Ram v. Ramniwas, AIR 1949 
Ajmer 44, While holding that the choice 
of one of the two courts which could 
entertain the suit for settlement of dis- 
putes is not in contravention of Section 28 
of the Contract Act, a learned Single 
Judge of that Court expressed the opinion 
that the fact that the court where the suit 
is agreed to be filed is in the Indian State 
is immaterial. It cannot be anticipated 
whether the defendant could submit to 
the jurisdiction of the said Court. In such 
a case, if the suit is filed in a Court other 
than the agreed one, the plaint would be 
returned to be filed in the court agreed 
upon by the parties. More than this opin- 
ion, learned counsel stresses upon the 
other view stated by the learned Judge 
that it is the duty of the Court to decide 
legal points without reference to extrane- 
ous considerations like hardship, Basing 
on this opinion, it is urged before us that 
balance of convenience and hardship 
should not weigh with the Courts in de- 
ciding upon the preliminary question of 
jurisdiction of the court, It is a case where 
both the Courts were in the Indian con- 
tinent, one in British India and the other 


in an Indian State. That apart, the consi-. 


deration of balance of convenience and 
the interest of justice were not fully con- 
sidered by the learned Single Jugde. Even 
otherwise, we are not inclined to agree 
with that view in the light of the deci- 
sions referred to above and which we 
shall refer: to hereafter. Once again the 
two courts between which the parties ex- 
ercised their choice were in the Indian 
sub-continent. In Orient Ship Supply Co. 
v. Kalamarsand Co., AIR 1951 Trav-Co 1, 
which is the next case relied on by the 
learned counsel for the petitioners, the 
learned Judges observed that the clause 
agreeing upon a particular Court expres- 
ses the intention of the parties and deter- 
mines the proper law of the contract. 
Once again the questions which are now 
posed before us were not-debated . before 
the Bench of the Travancore Cochin High 
Court. We consequently find very little 


light in the decisicn on this aspect. In M/s. | 


L. T. Societa v. M/s. Lakshminarayana, 
AIR 1959 Cal 669 (supra) the dispute re- 
lated to international trade and an agree- 
ment in respect thereof. On short delivery 
of goods, the plaintiffs brought a suit for 
compensation in Calcutta High Court, 
though it was admitted that the contracts 
of carriage were governed by the Italian 


Law. The defendants applied for stay of 
suit. While upholding the condition in the 
bill of lading that the Italian Courts had 
jurisdiction to try the suit, G. K. Mitter, 
J. observed; ‘The Court should in appro- 
priate case enforce such covenants.” Con- 
sequently he stayed the suit. The sentence 
we have extracted would clearly show 
that even in this case, the learned Judge 
was of the opinion that only in appropri- 
ate cases the covenants in the bill of lad- 
ing restricting the jurisdiction to a parti- 
cular Court should be enforced. What is 
an appropriate case is a matter that 
Should be decided by the Courts in the 
light of. the circumstances of that case. 
The same learned Judge stayed the suit in 
Lakshminarain v, N. V. Vereenigde, AIR 
1960 Cal 45 (supra). He held that ordi- 
narily the courts: will try to enforce the 
contract between the parties preferring a 
particular court. Such a clause could, 
however, be invoked for the purpose of 
the stay of the suit filed in contravention 
thereof. The court had to find out whether 
taking into consideration the entire facts 
placed before it the courts mentioned in 
the bill of lading were the Courts of con- 
venience, Applying that principle to the 
facts of the case before him, it was found 
that it was more convenient to have the 
suit tried in Calcutta than in Holland and 
consequently the court would refuse to 
exercise the discretion for stay of the suit. 
This is a view which is very much in ac- 
cordance with the view we are taking. In 
the same volume there is a decision of the 
Division Bench in M/s. Lakshminarayana 
Ramniwas v. L, T. S. P. A. D. N. S. in 
Triesta, AIR 1960 Cal 155 where the 
learned Judges observed that if on a con- 
sideration of the circumstances of the case 
the Court comes to the conclusion that it 
will be unjust or unfair to stay the suit, 
it may refuse to grant the stay asked for 
but not otherwise. The learned Judges 
proceeded to observe that the balance of 
convenience was not overwhelmingly in 
favour of the trial of the suit for damages 
for short delivery of the goods in the Cal- 
cutta High Court as against the trial of 
the suit before the appropriate court in 
Italy. This is once again further support 
to our view. Then there is the decision of 
Veeraswami, C, J. in M/s. B. S S. S. Line 
y, M. & M. Trading Corporation, (1970) 1 
Mad LJ 548 (supra) where the learned 
Chief Justice, after a review of the case 
law on the point, held that he had no 
hesitation in taking the view that balance 
of convenience as well as the ends of jus- 
tice tend towards sustaining the jurisdic~ 
tion of the Court of Small Causes in Mad~. 
ras to entertain and dispoSe of the suit. It 
was further observed that the claim was 
so small that it would be unrealistic and 
unfair to drive the respondent to resort to 
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the Russian Courts, Here it would be of | 


particular relevance to note that the lst 
petitioner before us was the petitioner 
there and the bill of lading under consl- 
deration before the learned Chief Justice, 
including condition No. 26 is on identical 
terms with those before us. That case 1S 
on all fours with the case which we are 
now considering. Once again a similar 
question relating to forum selection 
clause in the agreement arose in Union of 
India v. N. B. Bulgare, AIR 1973 Cal 526. 
Relying on M/s, Lakshminarayan Ram- 
niwas v. L, T. S. P. A. D. N.S. in Triesta, 
AIR 1960 Cal 155 the learned Judge held 
that in ‘the case before him, looking to the 
balance of convenience, the law applicable 
and the facts of the case, the dispute 
should be decided in the Bulgarian Court 
and in that view he granted the defen- 
dant’s prayer to stay the suit. 


13. The above discussion yields the 
firm conclusion that it is perfectly open 
to the court to consider the balance 0 
convenience, the interests of justice and 
like circumstances, when it decides the 
question of jurisdiction of a Court, in the 
light of a clause in the agreement be- 
tween the parties choosing one of several 
courts or forums which were available to 
them, Indeed, such a consideration 1S 
essential in the interests of international 
trade and commerce for the better rela- 
tions between the countries and the peo- 
ples of the world. 


14. Applying the above principle 
to the circumstances of the present case, 
it is abundantly clear that the balance of 
convenience and the interests 
are in favour of adjudicating upon the 
respondent’s dispute before the Visakha- 
patnam Court. The short fall was disco- 
vered after the consignment was landed 
at Visakhapatnam Port. The Said Port au- 
thorities gave a certificate to the respon- 
dent in regard to the shortfall, Conse- 
quently, all the material evidence regard- 
ing the shortfall and the claim in respect 
thereof has to be gathered from Visakha- 
patnam, Needless to point out that it 19 
positively inconvenient and highly expen- 
sive to take all this material and all the 
witnesses from Visakhapatnam all the 
way to Odessa in the U.S.S.R. Further, 
the sum is so small that it would be un- 
wise for any person to spend much more 
than the amount claimed in the suit. 
Equally important is the consideration 
that the Ist petitioner is not in any way 
inconvenienced because the 2nd petitioner 
is its agent at Visakhapatnam, which 
looks after not only the actual landing of 
the consignment from the ships but also 
all its affairs at Visakhapatnam. With the 
yesult, the Ist petitioner undergoes no 1n- 
convenience at all because the 2nd peti- 
tioner can easily 
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legal matter but all its affairs. The facts 
of this case thus clearly show that the 
balance of convenience and interest of 
justice are in favour of the Visakhapat- 
nam Court deciding the suit. : 


15. Further, in this particular case 
there is another additional feature which 
would support the view we are taking. A 
joint and several decree is sought against 
both the petitioners. It cannot be visualis~ 
ed now what the ultimate decree in the 
suit would be, and if there is a decree, 
whether it would be against both the pe- 
titioners or against one particular peti- 
tioner, If it is Odessa Court there would 
be no cause of action against the 2nd peti- 
tioner, since it is the 1st petitioner’s agent, 
only in Visakhapatnam, So, Odessa Court ` 
would have no jurisdiction to entertain a 
suit against the 2nd petitioner. Thus, from 
any perspective, we have no hesitation to 
hold that the Visakhapatnam Court has 
jurisdiction to entertain the suit despite 
condition No. 26 of the bill of lading. 


16. In the result, we uphold the 
view taken by the lower court and dis- 
miss the revision petition, In the circum- 
stances of the case and in view of the 
fact that it has been somewhat a moot 
point so far we direct the parties to bear. 
their own costs of this revision petition. 


Revision. dismissed, 


AIR 1976 ANDHRA PRADESH 109 
CHINNAPPA REDDY AND 
PUNNAYYA, JU. 
K. Anjeneyulu, Petitioner v., The 
Government of Andhra Pradesh and an- 
other, Respondents, 


— Petn. No. 1452 of 1975, DJ- 21-3- 


(A) Andhra Pradesh Rice (Pr0cure- 
ment, Levy and Restriction on Sale) Order 
1967 — A. P, Food Grains Dealers’ Licen- 
cing Order (1964), CIs. 3, 3 (1), 3 (2) (a); 
3 (2) (b), 3-A — Licencee under, purchas- 
ing paddy and handpounding it — No 
contribution made towards “procurement 
levy” — Detention of dealer under MISA 
—Validity, 

Section 3 (2) (b) of the A. P, Grain 
Dealers’ Licencing Order applies only to 
cases where rice is purchased or otherwise 
acquired for the purpose of Sale from per- 
sons other than millers or dealers. In 
other words, it must come into possession 
of the dealer as rice from persons other 
than millers or dealers, (Para 4) 

The Order does not contemplate the 
procurement of handpounded rice an 
does not cover cases of purchase of paddy 
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and conversion into rice by hand-pound- 
ing also. 

An order of detention of a dealer for 
failure to subscribe the percentage of 
handpounded rice towards procurement 
levy is not sustainable in law. 

(Paras 5, 6) 


Where the dealers. as well as the con- 
cerned authorities proceeded on the foot- 
ing that the Procurement Levy and Res- 
friction on Sale Order did not apply ite 
handpounded rice and they never insisted 
on any previous occasion that either the 
petitioner or the Vidyavanan Society 
should subscribe handpounded rice to the 
procurement levy. It was unfair and im- 
proper for the determining authority to 
make an order of detention under the 
M. I. S, Act, i (Para 8) 


P. Babul Reddy, M. V, Ramana Reddy 
and P. Anil Kumar Reddy, for Petitioner; 
Publie Prosecutor, for Respondents. 


CHINNAPPA REDDY, J.:— The pe- 
titioner is not a miller but he is a dealer 
in rice. He holds a licence under the An- 
dhra Pradesh Foodgrains Dealers’ Licens- 
ing Order. He purchases rice from millers 
and sells the same in the market after 
contributing: the prescribed percentage ‘to- 
wards ‘procurement levy’ under the An- 
dhra Pradesh Rice (Procurement Levy 
and Restriction on Sale) Order, 1967. He 
also purchases paddy, gets it handpound- 
ed into rice and sells the handpounded 
rice in the market, He has not been contri- 
buting any part of the handpounded -rice 
towards ‘Procurement levy’, He has, how- 
ever, been regularly submitting returns 
under the Foodgrains Dealers’ Licensing 
Order in Form °C’, in which he has al- 
ways been showing the milled rice and 
handpounded rice separately with full 
particulars. All these several years, never 
did the authorities call upon the petition- 
er to contribute a percentage of. hand- 
pounded rice also towards ‘procurement 
levy’. These facts. are. undisputed. While 
so, on the night of 1-3-1975. the Sub-Col- 
lector, District Supply Officer,' Grain Pur- 
chasing Officer inspected the petitioner’s 
business premises: and seized certain 
quantities of foodgrains.on the ground 
that the petitioner had not subScribed 
any percentage of handpounded rice to- 
wards ‘procurement levy’. Next day, that 
is, on 2-3-1975 the Collector passed an 
order of detention under the. Maintenance 
of Internal Security.Act and the petition- 
er was arrested, The petitioner seeks the 
intervention. of this court to claim his 
liberty. 


2. The- substance of the allegation 
contained in. the sole ground of detention 
is that between. 6-10-1973 and 1-3-1975 
the petitioner got converted Q. 786.44} of 
paddy into rice (by handpoundingy ` and 
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obtained Q. 495.05} of rice, that- he was 
bound to deliver a certain percentage of 
that rice to the agent of the Government 
under Clause 3 (2) of the Andhra Pra- 
desh Rice Procurement Levy and Res- 
triction on Sale Order, that he did not do 
so and that thereby he rendered essential 
foodgrains unavailable for the public dis- 
tribution system at a fair price. It was 
a ania k he had sold the hand- 
nded rice a e ‘exorbita ) 
Rs. 3.20 per kg.’ mene? oa 


3. The order of detention w. t- 
tacked by Sri P, Babul Reddy, learned 
counsel for the petitioner on two grounds: 
(1) Clause 3 (2) (b) of the Andhra Pradesh 
Rice Procurement Levy and Restriction 
on Sale Order, 1967 did not apply to 
hhandpounded rice. (2) Even if it did, it 
Was never so understood either by the 
dealers or by the concerned officials. It 
was an abuse of the provisions of the 
Maintenance of the Internal Security Act 
to make an order of detention merely be- 
cause the concerned officials suddenly 
changed their views. Sri P. Babul Reddy 
also drew my attention to the circum- 
stances that though the petitioner had a 
turnover of Rs. 18 lakhs- in milled rice 
there was not even the whisper: of an 
allegation against him in regard to the 
business relating to milled rice. 


4. The Andhra Pradesh Rice Pro- 
curement Levy and Restriction on Sale 
Order 1967 formulated a scheme for the 
procurement of rice from millers and 
dealers. As we have Stated at the com- 
mencement the petitioner is a dealer and 
not a miller, Clause 3 of the Order in so 
far as it is relevant is as follows:— 


“3. Levy on rice "(1) Every miller 
carrying on rice milling operations shall 
Sell to the agent or an officer duly autho- 
rised by the. Government in this behalf 
at the notified price and at-such percent- 
age of the total quantity of each variety 
of rice produced or manufactured by him 
in his rice mill every day as is. specified 
for each district in the schedule. 


(2) Every dealer- shall sell to the 
agent or an officer duly authorised by the 
Government in this ‘behalf at the notified 
price and such-percentage of the total 
quantity; of 


_ (a) each variety of rice got milled by 
ee every day out of his stock of paddy 
es 


(b), each variety of rice purchased or 
otherwise acquired by him for the pur- 
pose of-sale from persons other than mil- 
lers or dealers as is specified for each dis- 
trict in the schedule... l 


xX XX me NAX 


Explanation: For purposes.’ of this 


sub-clause 67-2/3 Kgs. of rice shall «be 
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considered to be: equivalent of one quin- 
tal of paddy.” . ied 
Clause 3-A which is also'relevant is as 
follows:— 

“3-A, Levy on pdddy:— Every, miller 
or dealer, who purchases paddy. and sells 
the same without getting it milled into 
rice shall sell, to the agent or’ an officer 
duly authorised by the Government in 
this behalf at the price notified in the 
Andhra Pradesh Paddy (Procurement Pri- 
ces) Order, 1973 and at such percentage of 
the total quantity of each variety of 
paddy held and purchased by him every 
day as is specified for each district in 
Schedule IT.” l 
Clause 3 (1) does not apply to the peti- 
tioner since he is a dealer and not a mil- 
ler. Clause 3 (2) and Clause 3-A may ap- 
ply to him. Now, a dealer may purchase 
paddy or rice in the market. If he pur- 
chases paddy he may sell it after getting 
it converted into rice by milling. That 
situation is covered by Clause 3 (2) (a) of 
the Order. He may purchase rice for sale 
as such. That situation is covered by 
clause 3 (2) (b). He may purchase paddy 
for sale as such, That situation is covered 
by Clause 3-A. The scheme of clauses 3 
and 3-A does not appear to take in the 
purchase of paddy by a dealer and its 
conversion into rice by him by hand- 
pounding. The learned Public Prosecutor 
argued that clause 3 (2) (b) was applicable 
to such cases, Clause 3 (2) (b), in our 
view, applies only to cases where rice is 
purchased or otherwise acquired for the 
purpose of sale from persons other than 
millers or dealers, In other words, it must 
come into possession of the dealer as, rice 
from persons other than millers or deal- 
ers. The learned Public Prosecutor invit- 
ed our attention to the definition of ‘Rice’ 
in clause 2 (h) which is as follows:— , 


* tRice’ means every variety of de- 
husked polished, raw and par-boiled rice 
and includes rice equivalent of paddy 
held in stock.” l 

5. The definition of ‘Rice’ un- 
doubtedly. includes hand-pounded rice but 
the question is not whether ‘rice’ as de- 
fined includes handpounded rice but whe- 
ther clause 3 (2) (b} applies to hand- 
pounded rice. The learned Public Prose- 
cutor relied.on the inclusive part of the 
definition and argued that clause 3 (2) (b), 
read in the light of the inclusive part of 
the definition, covered cases of purchase 
of paddy and conversion into rice by 
handpounding also. We do not think we 
can accept this contention, Clause 3 (2) (b) 
expressly refers to the purchase of rice 
as distinguished from the purchase of 
paddy which is mentioned in: Clause 3-A. 
The inclusive. definition of rice is clearly 
meant to apply to Clause 3 (2) (a). Clause 
3 (2) (a) refers to the stock. of paddy held 
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by the dealer and got milled by him 
every day. The percentage of rice to be 
subscribed by a dealer towards procure- 
ment levy under Clause 3 (2) (a) is the 
prescribed percentage, not of the rice ac- 
tually derived by him, but, the prescrib- 
ed percentage of the rice equivalent of 
paddy held in stock by him calculated as 
mentioned in the explanation, that is. on 
the basis that 67-2/3 kgs: of rice shall be 
considered to be equivalent to one quintal 
of. paddy. The inclusive definition and the 
explanation have nothing to do with 
Clause 3 (2) (b). We do not, therefore, 
think that the Andhra Pradesh Rice Pro- 
curement Levy and Restriction on Sale 
Order contemplates the procurement of 
handpounded rice. Our view conforms 
with the object of the public distribution 
System which is said to be meant prima- 
rily for the poorer sections of the people. 
It is well known that handpounded rice 
is available only in small quantities and 
has more or less become a luxury article 
which only the richer classes can afford 
to purchase in the market. 


6. The learned Public’ Prosecutor 
invited our attention to the Andhra Pra- 
desh Rice’ Procurement Ex-mill Prices 
Order 1972 which fixes the procurement 
prices both for milled and lhandpounded 
rice, He argued that since the Andhra 
Pradesh Procurement Ex-Mill Prices 
Order 1972 fixed the procurement price of 
handpounded rice also it .must follow 
that the Andhra Pradesh Rice Procure- 
ment Levy and Restriction on Sale Order 
must also apply to handpounded rice. We 
do not see how the one necessarily fol- 
lows the other. It may be that the Andhra 
Pradesh Rice Ex-Mill Prices Order 1972 
was made to cover both milled and hand- 
pounded rice in the hope that there would 
be procurement of both milled and hand- 
pounded rice, Perhaps it anticipated a se- 
parate procurement. order in regard to 
handpounded rice or perhaps it anticipat- 
ed that handpounded rice would also be 
included in the Andhra Pradesh Rice Pro- 
curement Levy and Restriction on Sale 
Order. But that has not happened. We are 
convinced that Clause 3 (2) (b) of the 
Andhra Pradesh Rice Procurement Levy 
and Restriction on Sale Order as it now 
stands has no application to handpounded 
rice, This view of ours destroys the basis 
of the detention order. 


i. We would further like to point 
out that there has been an unfair or im- 
proper use of the provisions of the Main- 
tenance of Internal Security Act in this 
case, It is not the case of the detaining 
authority that there was any clandestine 
activity on the part of the petitioner, In 
every return submitted by him under the 
Andhra Pradesh Foodgrains Dealers’ Lic- 
ensing Order he has been mentioning the 
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day-to-day stocks of handpounded rice 
held by him. On ne previous occasion was 
he asked to subscribe any handpounded 
rice towards procurement levy. According 
to the petitioner he did not subscribe to 
the procurement levy because he was al- 
ways under the impression that the Pro- 
curement Levy and Restriction on Sale 
Order was not applicable to handpounded 
rice. He also pointed out that the biggest 
dealer of handpounded rice at Vijaya- 
wada, namely, the Vidyavanam Hand- 
pounding Society had never subscribed 
any handpounded rice towards procure- 
ment levy nor had the Society ever been 
asked to do so. This was not disputed in 
the counter-affidavit though a feeble at- 
tempt was made to justify the same on 
the ground that the Vidyavanam Society 
was selling handpounded rice under the 
permits issued by the authorities. The 
issuing of permits has no relevance since, 
if the Procurement Levy and Restriction 
on Sale Order is applicable to hand- 
pounded rice, the Society like any other 
dealer was bound to subscribe hand- 
pounded rice towards ‘procurement levy’. 


8. The detaining authority stated 
in the counter-affidavit that though the 
detenu was including the handpounded 
rice in his stock returns it missed the at- 
tention of the concerned authorities and 
that that did not absolve the petitioner of 
his liability to subscribe to the procure- 
ment levy. The truth appears to us to þe 
that the dealers as well as the concerned 
authorities proceeded on the footing that 
the Procurement Levy and Restriction 
on Sale Order did not apply to hand- 
pounded rice and that was why they 
never insisted on any previous occasion 
that either the petitioner or the Vidya- 
vanam Society should subscribe hand- 
pounded rice to the procurement levy. Tf 
that was the position it was unfair and 
improper for the detaining authority to 
make that the basis to make an order 
under the Maintenance of Internal Secu- 
rity Act. The petitioner will be released 
forthwith. Advocate’s fee Rs. 250. 


Petition allowed. 
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Ratanchand Hirachand, Appellant vV. 
Askar Nawaz Jung and others, Respon- 
dents. 

_ No. 106 of 1969 and C. M. 
P Nes A7, Ao of 1974. D/- 18-3-1975.* 
2 ee 


*(Against decree of Chief J., City Civil 
Court, Hyderabad at Secunderabad in 
O. S. No. 8 of 1961.) 


JS/LS/D962/75/TVN 


Ratanchand v. 


Askar A. L R. 


(A) Civil P. C. (1908), O. 22, Rr. 4 and 
11 — Appellant’s gross failure to bring on 
record legal representatives of a deceased 
respondent — Appeal held abated against 
that respondent — Interests of other res- 
pondents in the appeal being the same as 
those of the deceased, appeal held could 
not be heard against them either, 


On the abatement of an appeal 
against one respondent the same cannot 
be heard against the others if the success 
of the appeal would lead to contradictory 
decisions with respect to the same sub- 
ject-matter or if the appellant could not 
have proceeded against the remaining 
respondents only or if the decree granted 
against the surviving respondents would 
be ineffective, These principles are found- 
ed on the assumption that the appellant 
has allowed the appeal to abate against 
one of the respondents by his own de- 
fault, But where the appellant after dili- 
gent and bona fide enquiry genuinely be- 
lieves that some persons alone are the 
heirs of the deceased respondent and 
brings them on record, a decree passed 
against such persons would bind the 
entire estate of the deceased person, cases 
of fraud, collusion or other circumstances 
indicating absence of fair or real trial ex- 
cepted or that the absent heirs had no 
special defences open to them. AIR 1962 
SC 89; AIR 1963 SC 553; AIR. 1963 SC 
1901; AIR 1964 SC 234: AIR 1972 SC 1181 
and AIR 1966 SC 792, Followed; AIR 1940 
PC 215, Dist. (Para 14) 


(B) Contract Act (1872), S. 23 — Pub- 
lic policy — Situations demanding, new 
heads of public policy should be evolved 
— Agreement to use influence with Min- 
ahi to gain recognition to heirdom held 
vord. $ 


Rejecting the argument that new 
heads of public policy should not be 
evolved for the risk of unruliness and un- 
certainty involved in such an attempt, the 
court held that in a modern progressive 
society with fast changing social values 
and concepts, new heads of public policy 
need be evolved whenever necessary. Law 
cannot afford to remain static. It has, of 
necessity, to keep pace with the progress 
of society and judges are under an obli- 
gation to evolve new techniques or adopt 
old techniques to meet the new conditions 
and concepts. Even where the parties 
have waived the objection, the Judge 
coming to notice it should hold the agree- 
ment void. (Paras 16 and 26) 


Where the plaintiff agreed to finance 
and use his influence with the Ministers 
of the Government and secure the estate 
to the defendants’ predecesSor for which 
the plaintiff should be given a share in 
the estate as and when it was got, held; 
that the agreement was destructive of all 
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(possession of the property. The mortsa- 
gee, it is clear. was to eniov the property 
so that it is always available for revert- 
ing back in real possession to the mortsa- 
for’ upon redemption of the debt. It fol- 
lows that mortgagee was bound bv all 
equitable considerations not to create 
situation that will make it impossibile for 
mortgagor to resume it. These express 
terms and obligations under which posses- 
sion was handed over in purelw a fiduciary 
capacitv have all the significance because 
of the process of relevant law applicable 
to the agricultural land and its leases. 
By these terms it will be implied- that 
leases that take awav the right to re- 
possess the propertv or destrov the owner- 
ship or transfer it could not be intended 
as permissive by the parties to the deed. 


10. As far as Berar i.e. 4 districts 
of Vidarbha part of Maharashtra is con- 
cerned wherein the disputed field is 
situate. by the Berar Regulation of Agri- 
cultural Leases Act, 1951, long term 
leases were statutorily pre-empted and 
. those were called protected leases. Re- 
ference to provisions of Section 3 of that 
Act indicates that a lessee inducted on the 
land, there being no impediment other- 
wise provided bv that Act. would have a 
lease extended for a stated period which 
was initially five vears. and then bv Am- 
endment increased to seven vears. Those 
leases in explicit terms had to be from the 
land-holder which was defined by Sec- 
tion 2 (d) of the Leases Act and the pro- 
tected lease was contemplated bv Sec- 
tion 3 of that Act. Under that Act also 
the protected leases could not be deter- 
mined except bv the orders of the Re- 
venue Officers as provided for by Sec- 
tions 8 and 9 of that Act. Apart from the 
fact that the leases should have been from 
the land-holders. that Act contemplated 
restrictions on determination of the leases. 
By Ordinance No. IV of 1957. which þe- 
came effective on September 21. 1957. i.e. 
tust 3 davs prior to the date of the pre- 
sent deed. further protection to the 
tenants from eviction of agricultural 
lands in Vidarbha Region was provided. 


11. These provisions statutorily 
extended the leases and protected the 
lessee to the detriment of the landlords. 
Once a valid lease could be established 
the landlord was not permitted to enter 
in possession. or determine it at his own 
will. Mortgagee in possession was not a 
“lessee” nor could claim any extension 
nor could create any encumbrance that 
will derogate the rights of his mortgagor 
or relieve him of the obligations to renass 
the property. as was taken possession of 
by him. Consistently under mortgages of 
agricultural lands it was consistent to 
infer the intention of the parties that as 
in the present deed it was the mortgagee 

1976 Bom./5 III G—18 


Narayansa v, Laxman (Masodkar J.) 


{Prs. 9-13] Bom. 65 


who would remain in possession and ap- 
propriate the fruits of the cultivation of 
the field for the stated three agricultural 
years here being 1958-59. 1959-60 and 
1960-61 and would alwavs be in a posi- 
tion to hand over the possession of the 
property to his mortgagors. He could not. 
therefore. part the possession nor could 
create leases which will have the effect 
to do away or finally extinguish or 
eclipse the rights reserved bv the deed. 


12. The Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) 
Act, 1958 came into force on December 
31. 1958 and that introduced the concept 
of “deemed tenancy”. Bv Section 9. that 
Act declared that tenancy was not deter- 
minable by efflux of time. Bv Section 6 
certain persons were declared to be the 
deemed tenants of land provided thev 
were lawfully cultivatine the land belong- 
ing to another. From this category are 
explicitly excluded “the mortgagees in 
possession of the land”. In other words. 
even after the coming in force of 1958 
Act. the agricultural lands could remain 
validly in possession of the mortgagees 
and such mortgagees were not entitled to 
claim “deemed tenancy” in spite of the 
fact that their cultivation was lawful. 
Further. bv that Act. valuable rights were 
conferred on the tenants. viz. right of 
statutorv purchase and right of statutory 
ownership. Those rights were clearly not 
available to a person who is in posses- 
sion under a mortgage being not the 
tenant of the land. It is now legal his- 
tory that Ordinance No. IV of 1957 was 
the first step taken by the Legislature to 
eventually pass and apply the provisions 
of 1958 Tenancy Act. By these dynamic 
Statutory strides those who could answer 
the definition of the term “tenant” and 
were within the legal protection were 
firstly protected and their rights in the 
beneficial sphere of legislation augment- 
ed by conferring upon them the statutory 
right of purchase as well of ownership. 
While doing so. explicitly those who re- 
mained in possession as the creditors and 
had obtained the possession of agricultural 
lands as such were expressly excluded 
from any such beneficial considerations. 


13. This state of law which was in 
the offing when the present deed was 
drafted cannot be said to be a matter of 
irrelevant conseauences. In the light of 
the law which would prohibit the owners 
of the land or the mortgagors to take back 
the possession. it is perfectly reasonable 
to read the term of the deed as expressly 
enioining upon the mortgagee to cultivate 
the land himself for the stated vears and 
to appropriate the produce in satisfaction 
of the consideration. Readily that inten- 
tion which protects the respective rights 
of the parties and avoids frustration of 
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any of these. should be inferred as con- 
sistent with the state of law governing m 
severalty the rights of persons that are 
concerned with land. Otherwise once the 
land is mortgaged the owner loses it to 
an unknown and unintended person who 
might be inducted by an’ unscrupulous 
mortgagee under a colour of a so-called 
“lease” It follows that to achieve such 
a drastic result the entitlement to create 
leases that will eventually extinct -the 
right to repossess the property should be 
available in unmistaken terms in the 
deed of mortgage itself. otherwise such 
an act would be in breach and hence 
wholly ultra vires and unauthorised. 


14. The juridical concept of the 
mortgage and the relationship that ensues 
between mortgagor and mortgagee with 
regard to the security that may be placed 
in the hand of the latter would also indi- 
cate the same said result. Bv the provi- 
sions of Section 58 of the T. P. Act. 
“mortgage” has been defined as the trans- 
fer of an interest in specific immovable 
property for the purposes of securing the 
payment of money advanced or to be ad- 
vanced by way of loan. It is essentiallv 
therefore an arrangement between credi- 
tor and debtor under which interest in 
specific property is transferred onlv as a 
security assuring the repayment of the 
debt. The nature of the right so trans- 
ferred alwavs depends on the form of the 
mortgage and the terms thereof. While 
considering the same. the intention of the 
parties is to be ascertained bv reference 
to substance and essence of the transac- 
tion between them. Notwithstanding the 
parting of possession and transfer of inte- 
rest the relational reality that is posited 
between the parties is that of debtor and 
creditor. It is common experience that 
needy asriculturists enter upon such ar- 
rangements by handing over agricultural 
lands so as to secure the debts advanced 
to them. Variety of devices and ingeni- 
ous instrumentations are replete in this 
field. It was necessary therefore to de- 
lineate. subject to freedom of asreement 
available to parties. rights and liabilities 
of those who take such transfer of inte- 
rests from their debtors. Under the pro- 
visions of Sections 67 to 77 of the T. P. 
Act hence the rights and liabilities of 
mortgagee have. þbeen-described. AN these 
indicate that those are to be available 
subiect to and in the absence of contract 
to the contrary. Statutory obligations 
thus are indicative of the nature of mort- 
gagee’s status itself which is derivative 
and secondly is not that of ownership. 
Amongst others. the provisions of Sec- 
tion 76 subiect the mortgagee in posses~ 
sion to certain statutorv liabilities. First- 
ly and foremostly he has to be a prudent 
manager. He is required to manage the 
property as a person of ordinary prudence 
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would manage as if it were his own and 
further that he cannot commit any act 
which would be destructive or permanent- 
ly iniurious to the property in his posses- 
sion. This is obvious for he is dutv-bound 
to care and obliged “to render unto him 
the thing that belongs” to other. Moreover 
he cannot pass anvthing more than he 
possesses. By or under mortgage he 
has entered upon land by wav of security 
and law enjoins him to eniov the pro- 
perty entrenched by the inbuilt limita- 
tions of a trust. Would it be prudent for 
him to lease the same in a wav that would 
not only let the property but to pass the 
same permanently to someone else be- 
cause of law? Would it not be clearly 
an act that would be destructive of that 
which is placed in his hands? Answers 
to these. because of the land laws must 
be in affirmative and hence permitting 
scrutiny of the authority to lease such 
lands. One is not therefore inclined to 
sanction reading of implied term to lease 
agricultural land as one adiunct of a 
transfer of right under the mortgage it- 
self without anvthing more. Under the 
state of law that governs the. relational 
conspectus of land. landlord and lessee. it 
is hazardous to read authority for such 
leases as implied. In every case the dsed 
that brings in the mortgagee on land 
must. it appears of necessity. be strictly 
read against such authority which tren- 
ches upon the obiect of mortgage and 
creates new. unconceived and unintended 
situations and rights in favour of third 
persons. Such an approach does not in 
any manner limit the benefaction of the 
statutes like Tenancy Act but on the other 
hand tends to subserve all those who are 
on the land and cultivate the same and 
ahs furthers the objective of such legis- 
ation. 


15. Therefore. a mortgagee who is 
expressly put in possession under an ar- 
rangement permitting appropriation of 
the crops of the field for the three agricul- 
tural years would be bound to act in a 
manner prudent enough so that the pro- 
perty that was in his charge would not be 
lost to the owner at the end of the period 
reserved by the mortgage and the latter 
would be entitled to resume it without 
any erosion of his rights. Any other ap- 
proach would mean entitlement to do any 
act that will permanently affect and as 
such be injurious to the property in his 
possession qua the mortgagor. It follows 
that he may enjoy the property in such 
a manner as that the rights reserved by 
the mortgage to resume the property 
either upon -satisfaction of his debt or 
upon happening of stated contingencies 
are protected and are available under the 
deed itself. Implicit as it is, the mort- 
gagor has acted in that regard in good 
faith and in the hope that upon satisfac- 


1976 


tion of the debt the property would re- 
vert back to him and anything that rup- 
tures that faith would be violative of the 
deed itself and authority thereunder. 
Mortgagee having taken possession under 
express obligations is in a position akin 
to that of a trustee holding the property 
for other and it cannot be conceived that 
he would act in such a manner that not 
only the property would be lost but it 
would become impossible to repossess the 
same though the debt may be fully satis- 
fied. This is more so because of express 
statutory results indicated by the tenancy 
Legislations which inhibit determinable 
leases and introduce concepts of statutory 
purchase and compulsive transfer of pro- 
perty. It is not sound therefore to hold 
that mortgagee would because of his debt 
and deed and in want of express term 
should be in a position to defeat firstly 
and finally all the rights of his mort- 
gagor to repossess the property. It is ob- 
vious that once lease is created the pro- 
perty would be lost and would stand vest- 
ed in the lessee by force of law itself. In 
the wake of such statutory provisions it 
would ‘be reasonable to seek in the deed 
of mortgage of agricultural lands specific 
authority in favour of the mortgagee to 
create leases, If such authority can be in- 
ferred several far reaching consequences 
even operative upon rights of redemption 
as well of foreclosure will have to he 
worked out in a given case, Once the sta- 
tute applies, lease is not merely an en- 
cumbrance but is a substantive right 
capable of being enlarged, augmented and 
fruitioned into full ownership thus mak- 
ing the property — subject of initial 
transfer—being permanently lost to both 
the parties, Unless, therefore, there are 
express indications in the deed itself after 
the coming into force of these enactments 
it is difficult to appreciate the submission 
that the mortgagors, who are driven to 
put the creditors in possession because of 
their crying need of either taking a loan 
or to satisfy such leans which may be 
existing have intended that the mort- 
gagee may introduce lessees and even‘u- 
ally lose the property permanently. In 
Spite of the benevolent provisions of the 
statute, Le the Tenancy Act of 1958, and 
in spite of a very wide and special defini- 
tion of "deemed tenants”, Legislature ex- 
cluded mortgagees in possession from that 
category. In other words, mortgagee in 
possession of an agricultural land is still 
treated to be the creditor and the mort- 
gagor to be debtor governed by the pro- 
visions of the T. P. Act. Primarily there 
is thus nothing enacted to enlarge the 
right of the mortgagee of agricultural 
land, That also helps to ask for authority 
to create leases by such mort@agees, Even 
a cursory probe in some of the provisions 
subserves need for all this. Section 41 of 
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the Bombay Tenancy and Agricultural 
Lands Act, 1958 confers a statutory right 
of purchase and that is available as soon 
as tenant contemplated by the Act takes 
steps to purchase the land If a mortgagee 
were to create such a lease though the 
period under the mortgage may not be 
over in a given case the right of such a 
tenant would arise for purchase and the 
very security would be liable to be trans- 
ferred under the compulsive process of 
that provision. Similarly the lessees on 
land as on 1-4-61 would become statutory 
owners thereof under Section 46 or/and 
as on 1-4-63 under Section 49-A or within 
one year if they choose to purchase the 
proverty as provided by Section 41. Per- 
mitting leases by mortgagee in a lawful 
manner only by the mere fact of mort- 
gage would erode all the equities and 
leave the security extinct and divested 
irrespective of the fact that mutual obli- 
gations between the parties under such a 
mortgage remain yet to be worked out. 
Such a position cannot conceivably be 
contrived nor it is necessary to uphold. 


16. There is yet another obvious 
point that may not be overlooked. The 
morigagee who comes in possession of 
agricultural lands for considerations 
which are for all intents loans and which 
are not the prices of land may induct ten- 
ants and the debtor will be forced because 
of the law to lose his ownership of the 
landed property which was handed over 
in the possession of such mortgagee as a 
security for his debt in a given case by 
entirely inadequate consideration. 


17. It is difficult therefore, to ac- 
cept the submission that only because the 
mortgagee was placed in possession of the 
agricultural land it must be assumed that 
he could in spite of the provisions of such 
law induct the tenants validly, whether 
there be a term in the deed: itself or not. 
As indicated above, such course appears 
to be fraught with several serious conse- 
quences including eclipse of security. Un- 
less therefore a deed expressly permits, 
particularly in view of the provisions of 
the land legislations which protect tenan- 
cies for a longer period and which confer 
statutory ownership on the tenants of 
agricultural lands, it will not be reason- 
able to imply authority to lease agricul- 
tural land in favour of mortgagee in pos- 
session. 


18. Apart from these anxious con- 
siderations, as I have stated, in the pre- 
sent deed there appears to be clear evi- 
dence of the intent of the parties that the 
mortgagee was to remain in possession, 
cultivate the land and appropriate the 
fruits of the land or the crops thereof 
towards the satisfaction of this interest. 
That is enough to hold that he was not 
authorised nor was entitled to induct 
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Laxman on the land and Laxman’s pos- 
session, therefore, would be unauthorised 
and would not be that of ‘deemed tenant’. 

19. Coming ta the decision of the 
Supreme Court which was followed by 
the revenue authorities and which was 
also pressed in eid for Laxman and the 
mortgagee, j.e. the case of Dahya Lala 
AIR 1964 SC 1820 (cited supra), it is ap- 
parent that the contest there was on the 
basis of a mortgage of 1891. There was 
not even a slightest doubt nor there was 
any debate that the mortgagee in posses- 
sion was entitled to lease out the land as 
a prudent manager of the property. The 
only question that fell for consiceration 
was whether a person who was let on the 
land during the course of such manage- 
ment by the mortgagee could be a “deem- 
ed tenant” of the land. In other words for 
the purpose of that decision the posses- 
sion of the tenant was for all purposes 
lawful and it was not in any manner de- 
bated to be otherwise or unauthorised, In 
the context of those facts, the provisions 
of Section 4 of the 1948 Tenancy Act 
which are equivalent to Section 6 of the 
1958 Tenancy Act, fell for consideration. 
The Court therefore observed that all per- 
sons other than those mentioned in clau- 
ses (a), (b) and (c) of Section 4 who law- 
fully cultivate land belonging te other 
persons whether or not their authority 1s 
derived directly from the owner of the 
land must be deemed tenants of the land. 
In paragraph 7 it is made clear by ob- 
serving 

"1... But a tenant of the mortgagee 
in possession is inducted on the land in 
the ordinary course of managemert under 
authority derived from the mortgagor and 
so long as the mortgage subsists, even 
under the ordinary law he is not liable 
to be evicted by the mortgagor.” 

(Emphasis added) 
These observations of the Supreme Court 
clearly indicate that if mortgagee in pos- 
session had incucted a tenant in the 
course of the management under the au- 
thority derived from the mortgagor, such 
a tenant will be a deemed tenant. 

20. From these observations it 
does not follow that any person inducted 
by the mortgagee in possession without 
the authority of the mortgagor would also 
partake the character and assume the 
status of “deemed tenant”, It is well 
settled that mere logical extensicns from 
the dicta itself are not the part of dicta. 
The ratio of thet case which has to be 
understood in the context of the simple 
debate there, does not help the present 
controversy because here is a deed which 
came to be executed in 1957 with the land 
legislation on anvil and by its term di- 
rected the mortgagee to remain in posses- 
sion and appropriate the crops by himself 
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towards his interest. In other words, it 
did not authorise creating of encumbran- 
ces of leases as such, particularly when 
such leases could not be determined by 
efflux of time and in all likelihood would 
fruition itself in full ownership and frus- 
trate several equities attached to the 
property parted in possession by the 
mortgagor. l 


21. Provisions of Section 76 (a) and 
Section 76 (e) of the Transfer of Property 
Act were considered in the context of 
Bihar Tenancy Act by the Supreme Court 
in the case of Mahabir Gope v. Harbans 
Narain (AIR 1952 SC 205) and on the con- 
struction of the deed of mortgage, their 
Lordships found that the mortgagee was 
not entitled to grant the lease, It was ob- 
served that the basic rule is that a person 
cannot by transfer or otherwise confer a 
better title on another than he himself 
has and that a mortgagee cannot, there- 
fore, create an interest in the mortgaged 
property which will enure beyond the 
termination of his interest as mortgagee. 
The term in the deed there provided that 
the Ijardar should enter into possession 
and occupation of the share let out in 
Ijara, cultivate the same, pay 2 annas as 
reserved year after year to executants 
and appropriate the produce thereof year 
after year on account of his having the 
Ijardari interest, The term was read as 
disentitling the mortgagees from locating 
tenants on the land mortgaged. These 
principles available in Mahabir Gope’s 
case AIR 1952 SC 205 have been applied 
by this Court while negativing the claims 
of the tenants on the basis of the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947 in the case of Kamla- 
kar & Co. v. Gulamshafi (AIR 1963 Bom 
42) and in the case of Bhanshali Khushal- 
chand v, Sha Shamji, 59 Bom LR 684 = 
(AIR 1958 Bom 53). ) 


22. Further decisions of the Sup~ 
reme Court in Harihar Prasad v, Deo~ 
narain Prasad (AIR 1956 SC 305), Asa 
Ram v. Mst. Ram Keli (AIR 1958 SC 183) 
and Prabhu v. Ramdeo (AIR 1966 SC 
1721), do refer and explain the decision 
in Mahabir Gope’s case AIR 1952 SC 205 
(supra) for deciding the controversy that 
arose in each of those three cases, In 
Harihar Prasad’s case the provisions of 
the Bihar Tenancy Act were being consi- 
dered to find out whether mortgagee 
could be treated as a proprietor or a 
tenure-holder and by reference to the 
definitions under Section 5 (2) and (3) of 
the said Act, the Court observed that the 
lesseés holding land from the mortgagees 
could not be treated as raivats nor were 
entitled to the statutory rights under Sec- 
tion 21 of that Act. 

23. In Asa Ram’s case, AIR 1958 
SC 183 the question arose under the U. P. 
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Tenancy Act, where the tenant was claim- 
ing hereditary tenancy under Section 29 
(a) of that Act. It was observed that if 
there is no prohibition against letting of 
lands by mortgagees, then the parties 
would be thrown back on their rights 
under the T, P. Act, and the lessees must 
still establish that the lease is binding on 
the mortgagors under Section 76 (a) of the 
T. P, Act. If the transaction was not one 
which could be upheld as being a pru- 
dent one, then there was no admission of 
the tenant by any person having autho- 
rity to do so, and such a transaction 
though valid as between the mortgagee 
and the lessee, could not be the founda- 
tion to acquire rights of hereditary ten- 
ants recognised under the U. P. Tenancy 
Act, 

24. In Prabhu’s case, AIR 1966 SC 
1721, the case arose under the Rajasthan 
Tenancy Act, 1955 and the Court took the 
opportunity to explain Mahabir Gope’s 
case, AIR 1952 SC 205. It was reiterated 
that a permissible settlement by a mort- 
gagee in possession with a tenant in the 
course of prudent management and the 
springing up of rights in the tenant con~ 
ferred or created by statute based on the 
nature of the land and possession for the 
requisite period, was a different matter 
altogether. It is only if the tenants were 
inducted with authority, then the rights 
of such tenants may suitably be improv- 
ed by virtue of the statutory provisions 
which may meanwhile come into opera- 
tion. 


25. Tihese three decisions clearly 
emphasise the quest for finding authority 
to deal with the property in favour of 
the mortgagee and nothing more can be 
created or granted by the mortgagee than 
what he had inhered under the transac- 
tion itself. Mahabir Gope’s case, AIR 1952 
SC 205 is basical in unfolding the pri- 
mary principles of which clearly Asa 
Ram’s case, AIR 1958 SC 183 provides an. 
illustration that apply to the considera- 
tions in the present controversy. 


26. Further in M/s. Sachalmal 
Parasram v. Mst. Ratanbai (AIR 1972 SC 
637), the Supreme Court restated that the 
leases created by a mortgagee in posses- 
sion should terminate on redemption of 
mortgage, and negatived the claim of the 
tenant therein inducted by the mortgagee 
in possession for protection under the 
rent control legislation viz., M. P. Accom- 
modation Control Act, 1961. In terms the 
decision of this Court in Kamlakar & Co.’s 
case AIR 1963 Bom 42 (supra) was ap- 
proved and relied upon. For protection of 
the rent control legislation, the Court ob- 
served that the findings that the lease 
was not an act of prudent management 
and the deed stipulated that the lessee 
would vacate the house and hand over the 
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possession to the respondent No, 4 there- 
in, were enough indication that there 
could be no landlord and tenant relation- 
ship between the mortgagor and the ten- 
ant inducted by the mortgagee in posses- 
sion. Though the Court has expressly laid 
down these principles as applicable to 
urban properties, similar would be the 
effect in cases of properties which came 
under the sweep of statutory protection 
and eventual contemplation of compulsive 
change in ownership rights. 

2%. These decisions indicate un- 
mistakably that unless an act of the 
mortgagee in possession is supported by 
authority or can be said to be in the pru- 
dent management of the property in his 
possession and not destructive of the 
rights in property itself, there cannot be 
a lease of agricultural land created by the 
mortgagee in possession with regard to 
the mortgaged property binding upon the 
mortgagor. Obviously the matter has to 
be decided on the basis of the terms and 
conditions under which the mortgagee in 
possession has resumed the property as a 
security for his debt and subject to law 
that governs enjoyment of such property. 
Dahya Lala’s case 1962 Nag LJ 682 = 
(AIR 1964 SC 1320) was a case of clear 
authority to let the land when the mort- 
gagee entered in possession and when the 
initial rights were carved out in his fav- 
our, The contemplations of that case are 
not and need not be treated as universal. 
The facts therein make its ratio inapplic- 
able to the clear indication of the intent 
of the present deed heightened by the 
ped strides in the field of land legis- 

ion. 


28. Under such circumstances, the 
onus of establishing the lawful and au- 
thorised cultivation was on Laxman. It is 
enough to observe that he has miserably 
failed in the same, He merely relies on the 
transaction evidenced by the deed. Ag 
stated above, if that deed did not permit 
creation of lease in favour of Laxman 
which would affect the rights under the 
deed itself, he cannot be said to have dis- 
charged the burden to establish that he 
was lawfully and with authority cultivat- 
ing the land belonging to the other. In 
fact evidence indicates that Laxman was 
an attesting witness to the registered deed 
itself, Knowledge of the terms even wil 
be attributed to him because he admits 
that it was the mortgagee who had allow- 
ed him on land. 


29. That being the plain and clear 
result of the deed of mortgage itself and 
the law that governs the relationship of 
the mortgagor and mortgagee in the con- 
text of tenancy legislation, it has to be 
found that Laxman is in unauthorised 
possession ofthe agricultural land and has 
to be dealt with as such. He cannot - be 
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treated as a “deemed tenant” entitled to 
any statutory ownership. 

30. The orders made by the re- 
venue authorities and impugned in the 
present petition holding otherwise are 
thus erroneous and are set aside, The pe- 
tition is allowed with costs. 

l Petition allowed. 
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Janba Daulatrao Borkar, Petitioner 
v. Rajeshkumar Ramjiwan Agarwal, Res- 
pondent. 


Special Civil Appln, No. 1277 of 1972, 
D/- 5-9-1975.* 

{A} C. P. and Berar Letting of Houses 
and Rent Control Order, 1949, Cl. 13 (3) 
(vi) — Scope of — ‘Bona fide need’ — 
Matters to be considered, 


What is meant by “bona fide need” 
under Cl. 13 (8) (vi) is that the landlord 
requires the premises for his reasonable 
meeds and that he is not seeking eviction 
on the pretext of requiring additional ac- 
commodation with an oblique motive of 
realising some extraneous purpose. ‘The 
meed or requirement must be reasonable 
and bona fide. The word ‘bona fide’ means 
honestly and not actuated by bad faith or 
oblique motive. Mere wish, convenience, 
whim or fancy of the landlord would not 
ibe enough to show that he needs the pre- 
mises bona fide. The landlord must allege 
and prove certain circumstances or facts 
which go to prove his need. He must give 
details as to whether he requires it for 
residence or business or godown. The 
statement of landlord as to his bona fide 
need must be supported by valid reasons 
as to how his need is genuine. The Con- 
troller has to be satisfied about the genu- 
ineness of his need. The law does not re- 
quire landlord to establish absolute need 
or absolute requirement without which 
he shall have no shelter, AIR 1975 Bom 
925. AIR 1963 SC 499 and AIR 1974 SC 
1059, Rel. on. (Paras 11, 12) 


(B) C. P. and Berar Letting of Houses 
and Rent Control Order, 1949, Cl. 21 — 
Appellate Court —Duty of. 

The decision which appellate court 
is expected to give in appeal under Cl. 21 
is in the nature of judgment. Therefore, 
it is the duty of appellate court to inde- 


*(To set aside order passed by Addl. Dist. 
Magistrate with Appellate Rent Control 
Powers, Nagpur, in Rent Control Ap- 
peal No. 293/A-71 (2) of 1970-71, D/- 
26-4-1972.) 


LS/LS/£216/75/VSS 


Janba v. Rajeshkumar (Dharmadhikari J.) 


the petitioner-tenant. In the 
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pendently apply its mind to the evidence 
on record and then to record a reasoned 
finding. AIR 1969 Ker 316, 1975 Mah LJ 
Notes 23 and AIR 1946 Bom 276, Rel. on. 
Where the order of appellate autho- 
rity merely stated that it agreed with the 
well reasoned order of the Rent Control- 
ler without discussing any evidence. Held 
that the appellate: authority failed to 
carry out its duty and its order was viti- 
ated, (Paras 12, 13) 
Cases Referred: Chronological Paras 
AIR 1975 Bom 225 = 1974 Mah LJ 774 
12 
1975 Mah LJ Note No. 23 12 
AIR 1974 SC 1059 = (1973) 3 SCR 528 12 
AIR 1969 Ker 316 = 1969 Ker LT 196 12 
AIR 1963 SC 499 = 1962 Supp (2) SCR 


623 12 
1957 Nag LJ Note No. 139 12 
AIR 1946 Bom 276 = 48 Bom LR 41 (FB) 

13 
M. S. Chaudhari, for Petitioner; 


W. G. ‘Somalwar, for Respondent, 


ORDER :— The respondent-landlord, 
who is a minor, through his father suard- 
ian filed an application under Clause 13 
(3) (vi) of the C, P. & Berar Letting of 
Houses and Rent Control Order, 1949, re- 
ferred to hereinafter as the Rent Control 
Order, contending that his father wants 
to revive his cloth business to set’ up a 
cloth shop in the premises occupied by 
application 
he further contended that the landlord 
and his father also want to reside in the 
portion of the premises. According to the 
landlord, at present he is residing in a 
rented house and he has no house of his 
own in the city of Nagpur. Therefore, he 
needs this house for his bona fide occupa- 
tion. 

2. This application was resisted 
by the petitioner tenant. He contended 
that the applicant’s father was not doing 
any cloth business at any time and the 
application filed is not ‘bona fide. He fur- 
ther contended that in fact one of the 
blocks had fallen vacant, In that block 
the applicant’s father started a shop of 
selling steel trunks, He closed the busi- 
mess after some time and let out the block 
at higher rent. He further contended that 
the application has been filed by the land- 
lord because the petitioner-tenant refused 
to pay enhanced rent. According to him, 
the applicant or his father did not require 
the premises bona fide and they have no 
intention to start any business, He also 
denied that the applicant is living in a 
rented house. 

3. Before the Rent Controller the 
father of the landlord was examined. On 
the other hand, the tenant examined him- 
self and one Saifuddin in support of his 
case. The petitioner-tenant had also filed 
an application for examining additional 
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witness, Such an application was filed on 
5-4-1971, but the same was rejected by 
the learned Rent Controller. According to 
the learned Rent Controller, the applica- 
tion was not well founded and was filed 
at a late stage. The learned Rent Control- 
ler further observed that there is suff- 
cient provision in the Rent Control Order 
for an action against such landlords who 
would misuse the permission granted to 
them under Clause 13 (3) (vi) of the Rent 
Control Order. He further observed that 
he will inspect the spot. Thereafter it 
seems that the spot was inspected and 
arguments were heard and ultimately by 
an order dated 14-4-1971 the Rent Con- 
troller allowed the application filed by 
the landlord. 

4. Being aggrieved by this order 
the tenant filed an appeal which was 
heard and decided by the Additional Dis- 
trict Magistrate with appellate Rent Con- 
trol Powers, Nagpur. It seems from the 
record that at the appellate stage the 
petitioner tenant filed certain documents, 
which included an application filed on 
behalf of the applicant-minor by his 
guardian for permission to transfer the 
minor’s interest in the property, He also 
filed an affidavit sworn by Ramfivan 
Chiranjilal, the father of the applicant 
dated 17-10-1970 and 29-3-1971. He fur- 
ther filed an affidavit sworn by Kasturi- 
bai the mother of the landlord who was 
acting as a guardian in the said proceed- 
ings. The petitioner tenant had filed these 
documents to show that the applicant’s 
father, namely, Ramjivan, was an old 
man and was not keeping a good health. 
He further wanted to show from these 
documents that the financial position of 
the father of the landlord was not good 
and he was almost incapacitated to do any 
business. It seems from the record that 
he had also filed a copy of the order pass- 
ed by the District Judge granting per- 
mission, 

5. The appellate Court referred to 
the argument advanced before him by the 
counsel for the parties. He had also made 
a reference to the documents filed by the 
tenant at the appellate stage and ulti- 
mately came to the conclusion that the 
permission which was sought from the 
District Judge to sell the minor’s property 
related to selling only a portion of the 
house and not the entire building. He fur- 
ther observed that the Rent Controller 
has considered in detail the need -of the 
landlord and his order is well reasoned 
and ‘based on evidence on record. He fur- 
ther observed that he quite agrees with 
the same. In this view of the matter he 
dismissed the appeal filed by the tenant. 
It is these orders which are challenged in 
this writ petition. 

6. Shri Chaudhari, the learned 
counsel for the petitioner tenant, con- 
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tended before me that the orders passed 
by the authorities below are perverse. 
According to him, no details or particu- 
lars of the need were disclosed by the 
landlord in the application nor in the evi- 
dence. He further contended that that is 
an admitted position that the premises had 
no latrine or bath-rcom and there is no 
material on record to show that there is 
either a space for construction of such 
a latrine or bath-room or under the Muni- 
cipal Bye-laws it could be constructed. 
The learned counsel has further contend- 
ed that no material has been placed be- 
fore the Courts below by the landlord to 
show as to what arrangement has been 
made by him to start the business. Ac- 
cording to the learned counsel there is 
material on record to show that on a 
prior occasion when the part of the pre- 
mises became vacant they were let out at 
a higher rate of rent and the portion of 
the same building was sold to one Nam- 
deorao and this clearly indicates that the 
claim made by the landlord is neither 
bona fide nor genuine, A contention was 
also raised by the learned counsel that 
the learned Rent Controller committed an 
error In rejecting the application filed by 
the tenant for adducing additional eyi- 
dence, According to him, it cannot be said 
that the said application was filed at a 
late stage, because till then the evidence 
of the parties was not closed and even 
the spot was not inspected by the Rent 
Controller. Therefore, according to the 
learned counsel, the whole order pass- 
ed by the Rent Controller is illegal and 
Is vitiated. So far as the appellate order 
is concerned, it is contended by Shri 
Chaudhary that the order passed by the 
appellate Court is no order in law, be- 
cause he has not considered the evidence 
of either party in detail, According to the 
learned counsel, it was the duty of the 
appellate Court, being the final Court of 
fact, to have applied its mind indepen- 
dently to the evidence on record and to 
have recorded independent findings. The 
appellate authority has failed to do so. 
Therefore, according to the learned coun- 
sel his order is also vitiated. He further 
contended that the documents produced 
before the appellate Court were. not pro- 
perly considered by him, and therefore, 
his order is also illegal and liable to be 
set aside. 


T. On the other hand it is contend- 
ed by Mr. Somalwar, the learned counsel 
for the respondent, that in support of his 
desire to start the business the landlord 
has examined himself. The documents 
produced at the appellate stage by the 
tenant could not have been considered by 
the appellate Court because the landlord 
had no opportunity to explain the same, 
they not being produced in the trial 
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Court or put to him when he was in the 
witness-box. He further contended that 
some years back the landlord’s father was 
doing the business of cloth and he intend- 
ed to do the same business in the pre- 
mises now occupied by the petitioner- 
tenant, According to him on the previous 
occasion the landlord’s father had started 
a business of selling of tin boxes, but be- 
cause of the losses he has to close the 
shop. He was indebted. He could not even 
pay the taxes. Therefore, he had no other 
alternative but to sell the portion of the 
property to clear off the debts or to pay 
the taxes. This was done by him with an 
intention to save the minor’s property, 
and therefore, the permission was grant- 
ed by the District Court to sell the pro- 
perty. According to him, the circumstan- 
ces in which the father of the landlord 
was then placed and the circumstances in 
which he had to sell the property clearly 
indicate that the sale itself was bona 
fide, and therefore, from these facts no 
inference could be drawn that the appli- 
ca ion filed by him is not bona fide nor 
his need is genuine. 


8. From these rival contentions it 
is obvious that ‘both the parties feel ag- 
grieved by the procedure followed by the 
authorities below. The tenant had filed 
certain documents at the appellate stage 
and obviously, therefore, the landlord 
had no opportunity to explain them. It 
seems from the record that these docu- 
ments were admitted by the appellate 
Court and in fact in the order the appel- 
late Court has made a reference to them. 
It is also obvious that the landlord «had 
no opportunity to explain these docu- 


ments. 


9, So far as the propositions of 
law are concerned, by now they are well 
settled. On account of the conditions 
which the World War II had created, 
there was a great demand for accommo- 
dation, particularly in big cities like Nag- 
pur and important cities and towns in the 
district. The low level of construction 
activities in the last 2 decades and the 
absence of proper maintenance and re- 
pairs also contributed to a large extent to 
the inadequacy of residential accommoda- 
tion. In those days it also became appa- 
rent that the landlords were exploiting 
the situation to their advantage. Not only 
the rent racketing was in vogue, but se- 
veral malpractices were employed to en- 
hance the rent and evict the tenants, if 
they are not amenable to their pressure. 
In order to check such exploitation and 
to bring the situation under control, the 
then Government of Central Provinces 
and Berar issued an order in exercise of 
the power conferred by Section 2 of the 
Central Provinces and Berar Regulation 
of Letting of Accommodation Act, 1946. 
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This order was known as C. P. & Berar 
Letting of Houses and Rent Control Order 
1949, The preamble to the C. P. and: Berar 
Regulation of Letting of Accommodation 
Act clearly indicates that it was enacted 
to provide for regulating the letting and 
sub-letting of the accommodation in the 
Central Provinces and Berar, The Legis- 
lature then thought that it was expedient 
to make provisions for regulating the let- 
ting and sub-letting of accommodation 
and other ancillary matters referred to in 
the Act. Section 2 of the Act then provid- 
ed that the provincial Government may 
by general or special order provide for 
regulating the letting and sub-letting of 
any accommodation or class of accommo- 
dation whether residential or non-resi- 
dential, whether furnished or unfurnished 
and in particular for controlling such ac- 
commodation and for preventing eviction 
of tenats or sub-tenants from such accom- 
modation in specified circumstances. 
Therefore, it is obvious that the Legisla- 
ture wanted to make a provision for the 
better control of rent of houses and to 
prevent unreasonable eviction of tenants 
therefrom. 


10. The whole object of the Act 
and the Rent Control Order is to provide 
for control of rents and eviction. Clause 13 
of the Rent Control Order specifically 
enumerates the grounds which will en- 
title the landlords to evict their tenants. 
Clause 13 (3) (vi) contains one of such 
grounds, namely, that if the landlord 
needs the house or a portion thereof for 
the purpose of his bona fide occupation. 
Then sub-clause (4) of Clause 13 provides 
that if the landlord who has obtained pos- 
session of a house or a portion thereof in 
pursuance of the permission granted by 
the Rent Controller under sub-clause (1) 
on the ground specified in item (vi) of 
sub-clause (3), does not himself occupy 
it without good cause, for the purpose 
specified in such ground, within one 
month of the date of obtaining possession, 
then the tenant who has been evicted may 
apply to the Controller for an order di- 
recting that the possession should be re- 
stored to him, Sub-clause (5) of Clause 13 
also makes a provision that if the land- 
lord who has obtained possession of a 
house or a portion thereof in pursuance 
of the permission granted by the Control- 
ler on the grounds specified in item (vi) of 
sub-clause (3), then he shall not let the 
said house or a portion thereof to any 
person other than the evicted tenant ex- 
cept with the previous approval in writ- 
ing of the Controller in that behalf, Even 
in such cases the Controller is obliged to 
issue a notice to the evicted tenant and 
if the tenant agrees to take the house or 
a portion thereof on a fair rent, then the 
Controller has to refuse to give his ap- 


proval to the landlord to let the house or 
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a portion thereof to any other person. It 
is a matter of common knowledge that 
similar Acts have been passed in all the 
States in India. It is further clear that 
these provisions have ‘been enacted solely 
for the benefit of the tenants, who having 
regard to the lack of adequate accommo- 
dation were left at the mercy of the land- 
lords. 


il. From the phraseology used in 
Clause 13 (3) (vi) of the Rent Control 
Order it is further clear that the landlord 
has to prove that he needs the house or a 
portion thereof for his bona fide occupa- 
tion. The expression “needs the house for 
bona fide occupation” has been consider- 
ed by this Court on several occasions. 
Broadly stated mere wish, convenience, 


the premises bona fide. The landlord must 
allege and prove certain circumstances or 
facts which go to prove his need. The law 
does not require a landlord to establish 
absolute need or absolute requirement, 
without which he shall have no shelter 
over his head, What is meant ‘by “bona 
fide need” is that the landlord requires 
the premises for his reasonable needs and 
that he is not seeking eviction on the pre- 
text of requiring additional accommoda- 
tion with an oblique motive of realising 
some extraneous purpose, The need has to 
ibe reasonable and bona fide, The onus of 
proof of this is certainly on the landlord. 
Although the word “reasonable” does not 
appear in the Rent Control Order the 
question of reasonableness is relevant in 
deciding the bona fides of the landlord. 
Gross unreasonableness may in proper 
circumstances lead to the Court to reach 
a conclusion that the landlord’s require- 
ment is not bona fide. Therefore, while 
deciding the question of bona fides, the 
reasonableness of the need or require- 
ment is relevant. Full effect will have to 
be given to the expression used in the 







word “bona fide” means honestly and not 
actuated ‘by bad faith or oblique motive. 
Mere wish or intention of the landlord is 
not sufficient to give him a right to evict 
the tenant, As already observed, the Rent 
Control Order is enacted with the avowed 
object of protecting tenants against un- 
reasonable eviction and at the same time 
it makes a provision that the landlords 
will be entitled to get the possession of 


the house or a portion thereof for the 
punpose of his ‘bona fide occupation. Sub- 
clause (8) of Clause 13 further enjoins a 
duty upon the Controller to enquire into 
the needs of the landlord and if on en- 
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quiry the Controller is satisfied that the 
needs of the landlord will be met by oc- 
cupation of a portion of'a house, then he 
has to give permission in respect of such 
portion only. Therefore, all the relevant 
factors will have to be objectively consi- 
dered before such a question is decided 
by the Rent Controller. Of course, each 
SEn will have to be considered on its own 
acts. 


12. As to what is the true scope of 
Clause 13 (3) (vi) of the Rent Control 
Order has been considered by this Court 
recently in pat v. Rameshwar, 1974 
Mah LJ 774 = (AIR 1975 Bom 225). In 
this context it was held by this Court 
that it is the landlord who has to make 
out a case for his need for bona fide occu- 
pation, For this purpose he must place 
before the Court all necessary details 
which are required for graniing relief. A 
mere ipse dixit of the landlord that he 
requires the accommodation for his per- 
sonal occupation is not enough. He must 
give details as to whether he requires the 
accommodation for residence or business 
or godown. If for residence he must give 
details as to number of members of 
family and how he requires the accom- 
modation. If the landlord owns other 
houses he must show whether they are 
occupied and if vacant why it is not avail- 
able. Unless the landlord gives such de- 
tails, the tenant cannot be expected to 
meet the case of the landlord. The state- 
ment of the landlord as to his bona fide 
need must be supported by valid reasons 
as to how his need is genuine. In this con- 
text Shri Chaudhary has brought to my 
notice a decision of the Supreme Court in 
Neta Ram v. Jiwan Lal (AIR 1963 SC 
499). In the said case in the context of the 
enactment which was the subject-matter 
for consideration before the Supreme 
Court, the Supreme Court observed that 
reading these provisions as a whole, it is 
obvious that if the landlord's need be 
genuine and he satisfies the Controller, he 
can obtain possession of the building or 
the land, as the case may be. The Con- 
troller has to be satisfied about the genu- 
ineness of the claim. To reach this con- 
clusion, obviously the Controller must be 
Satisfied about the reality of the claim 
made by the landlord, and this can only 
be established by Icoking at all the sur- 
rounding circumstances. In this context 
the Supreme Court observed as under: 


“Reading these provisions as a whole, 
it is obvious that if the landlord’s need 
be genuine and he satisfies the Controller, 
he can obtain possession of the building or 
the land, as the case may be. If, however, 
he does not re-erect the building and puts 
it to any other use or lets it out to an- 
other tenant, the former tenant can apply 
to be put back in possession. Clause (b) 
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clearly shows both affirmatively and ne- 
gatively that the landlord must satisfy 
the Controller about his claim, before he 
ean obtain an order in his favour. The 
Controller has to be satisfied about the 
genuineness of the claim. To reach this 
conclusion obviously the Controller must 
be satisfied about the reality of the claim 
made by the landlord, and this can only 
be established by looking at all the sur- 
rounding circumstances, such as the con- 
dition of the building, its situation, the 
possibility of its being put to a more pro- 
fitable use after construction, the means 
of the landlord and so on. It is not enough 
that the landlord comes forward, and 
says that he entertains a particular in- 
tention, however, strongly, said to be 
entertained by him, The clause speaks not 
of the bona fide of the landlord, but says, 
on the other hand, that the claim of the 
landlord that he requires the building for 
reconstruction and re-erection must be 
bona fide, that is to say, honest in the 
circumstances. It is impossible, therefore, 
to hold that the investigation by the Con- 
troller should be confined only to the ex- 
istence of an intention in the mind of the 
landlord to reconstruct. This intention 
must be honestly held in relation to the 
surrounding circumstances.” 


This aspect of the matter was also consi- 
dered by the Supreme Court while consi- 
dering the provisiors of the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947 in Phiroze Bamanji De- 
sai v. Chandrakant M. Patel (AIR 1974 
SC 1059). While considering the scope of 
the term “require” the Supreme Court ob- 
served : 


“That there must be an element of 
need before a landlord can be said to re- 
quire premises for his own use and occu- 
pation. It is not enough that the landlord 
should merely desire to use and occupy 
the premises. What is necessary is t 
he should need them for his own use and 
occupation.” 

Thus need or requirement must be rea- 
sonable and bona fide. In my opinion, 
both the Courts below have not consider- 
ed the material placed before them in this 
context. The appellate Court as well as 
the trial Court have not applied their 
mind properly to the material placed on 
record. This is obvious from the observa- 
tions of the appellate Court itself In para 
5 of its order the appellate Court has 
made a reference to the decision of this 
Court in Deoram v. N. R. Lakhkar, (1957 
Nag LJ Note No. 139) and held that it 
lays down that “consideration that the 
landlord previously attempted to get. rent 
increased is an irrelevant consideration.” 
To say the least, the observations from the 
said judgment were quoted by the learn- 
ed appellate Court torn from their con- 
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text. On the contrary in the said decision 
this Court has held as wnder : 

“That whether tke tenant could or 
could not make application under clause 
13 (4), no permission could be granted 
unless the appellate authority was satis- 
fied that the landlord wanted the house 
bona fide for his residence; that the evi- 
dence regarding attempt to enhance rent 
was very material; that if landlord was in 
genuine need of house his attempt pre- 
viously to get enhanced rent was of no 
consequence but that did not mean that 
tenants evidence was not to be eonsider- 
ed and that the appellate authority refus- 
to exercise jurisdiction vested in it by 
aw.” 
Therefore, practically the appellate Court 
has not applied its mind to the evidence 
of the tenant at all. As already observed, 
the learned Presiding Officer of the ap- 
pellate Court has not considered the evi- 
dence of both the parties. So far as the 
evidence on record is concerned, he ob- 
served as under: 

“The learned Rent Controller has dis- 

cussed in details about the genuine needs 
for starting cloth business as well as the 
residence of the landlord in his order 
which is well reasoned and based on evi- 
dence on record. I quite agree with the 
same.” 
This is hardly an order which is expected 
of an appellate Court It cannot be for- 
gotten that the appellate Court is the final 
Court of fact and therefore a litigant is 
entitled to a full and fair and independent 
consideration of the evidence at the ap- 
pellate stage. In this context a reference 
can safely be made to a decision of Kerala 
High Court in Kurian Chacko v, Varkey 
Ouseph (AIR 1969 Ker 316) and particu- 
larly to the following observations of V. 
R. Krishna Iyer, J. (as he then: was): 

“An appellate Court is the final Court 

of fact ordinarily and therefore .a litigant 
is entitled to.a full and fair and indepen- 
dent -consideration of the evidence at the 
appellate stage. Anything less than thi 
is unjust to him.” 
Such a view has also been taken by this 
Court in Atmaram v. Ramchandra (1975 
Mah LJ Note No. 23) wherein this Court 
held as under:— 

“The appellate Court dealing with 
the appeal is bound to give reasons for 
the findings. It is not enough to record 
mere findings after summarising the evi- 
dence, ‘The evidence has to be appreciated 
on its own merits and the findings are to 
be recorded as a result of such apprecia- 
tion by the appellate authority. If the find- 
ings are recorded in a vague manner and 
it is not clear whether the appellate au- 
thority did or did not accept the compet- 
ing evidence led by the respective par- 
ties, the findings have to be set cide.” 
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13. The right of appeal ` provided 
by Clause 21 of the Rent Control Order 
is in very wide and general terms. Obvi- 
ously, therefore, the appeal can lie both 
on the questions of fact. and law. Before 
deciding the appeal the Collector is ob- 
liged to send for the record of the case 
and after perusing the record and making 
such further enquiry, as he may think fit, 
he has to decide the appeal Further by 
clause 21 (2-a) of the Rent Control Order 
powers of review are also conferred upon 
the Collector, Therefore, it is obvious 
that the “decision” which the Collector 
is expected to give im appeal, while exer- 
cising powers of appeal umder Clause 21, 
is im the nature of judgment. The term 
“decision” or “judgment” is not defined. 
However, as observed by this Court in 
Nandlal v. Emperor (AIR 1946 Bom 276), 
the judgment or decision will mean the 
expression of opinion of a Court arrived 
at after due consideration of the evidence 
and of the argument, if any. In this con- 
text, therefore it is the duty of the ap- 
pellate Court ta properly appreciate the 
evidence om record and then to write an 
order indicating that the evidence has 
been fairly and properly dealt with. It is 
further a duty of a Court or a judicial or 
quasi-judicial Tribunal to make sincere 
effort im the administration of justice to 
show to the superior Court that it has ap- 
plied its mind to all the evidence on re- 
cord and has also considered all the im- 
portant factors in that behalf. It cannot 
be forgotten that the Rent Controller as 
well as the appellate authority acting 
under the Rent Control! Order exercises 
judicial functions and are legal Tribunals 
and not merely executive officers, ‘Fhey 
act aS quasi-judicial Tribumals adjudicat- 
Ing upon the Civil rights of the parties. 
It cannot be forgottem that any decision 
given by the Rent Controller is not only 
subject to review under clause 21 (2-a) 
of the Rent Control Order, but is also 
subject to the supervisory power of the 
High Court under Article 227 of the Con- 
stitution. of India and in a given case of 
the appellate power of the Supreme Court 
umder Article 136 of the Constitution of 
India, The sticcessor-in-office, or the High 
Court and the Supreme Court would he 
placed under a great disadvantage if well 
considered and well reasoned order is not 
passed by the Collecor in appeal There- 
fore, it was the duty of the appellate 
Court fo indevendently apply its mind ta 
the evidence on record and ther to have 
recorded @ reasoned finding. In the pre- 
sent case but for the general observations 
made by the appellate authority he has 
noft referred to any evidence om record. 
In this view of the matter, in my opinion, 
the learned counsel for the petitioner was 
right in contending that the learned ap- 
pellate authority has failed te carry out 
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ated 


14. Therefore, in my opinion, the 
orders passed by both the authorities be- 
low cannot be sustained. As both the par- 
ties had not a fair opportunity to put for- 
ward their respective cases, in my opinion 
this is a fit case where the matter should 
be sent back to the original Court for 
fresh decision in accordance with law. 
Therefore, the orders passed by both the 
authorities below are set aside and the 
matter is sent back to the Rent Control- 
ler for deciding it afresh in accordance 
with law after giving a reasonable oppor- 
tunity to both the parties to amend their 
pleadings, to produce documents and to 
adduce evidence in support of their res- 
pective cases. 

15. In the result, therefore, the 
petition is allowed. However, in the cir- 
cumstances of the case there will be no 
order as to costs. 

Petition allowed. 
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Ganpatbapu, Opponent. SRESER 


Civil Revn, Appln. No 1 
D/- 12-8-1975, eee Tee 

(A) Maharashtra (Vidarbha i 
Agricultural Debtors Relief Act ree: 
1969), Preamble Ss, 2, 3, 20 and 21 — Ap- 
plication for adjustment of debt — Re- 
quirements — Applicant must satisfy defi- 
nition of “debtor” and give copy of de- 
cree. 


The Act does not apply to ever 
agricultural debtor. Acorde to the Pre. 
amble the Act was enacted for the relief 
of i ‘certain agricultural debtors”. The de- 
finitions in 5. 2 show that “debt” means 
any liability payable by a debtor under 
any decree and ‘debtor’ is one against 
whom proceedings of the nature referred 
to in S. 3 (1) of M. P. Temporary Post- 
ponement of Execution of Decrees Act (5 
of 1956) have been stayed. The decree 
against the debtor must therefore be al- 
ready existing. 

Where the petitioner had filed a suit 
for redemption and had not obtained stay 
of proceedings under the M. P, Tempo- 
rary Postponement of Execution of De- 
crees Act, he cannot be said to have satis- 
fied the requirement of being a defendant 
under S. 3 (1) of the said M. P. Act. He 
could not also file the copy of decree. 
Thus both the requirements of S. 3 not 
being fulfilled his application was not 
maintainable, 
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Section 20 will not be of any help to 
him because the powers under S. 20 are 
to be utilised by the expression “during 
the course of hearing of an application 
made under S. 3”. That means that exist- 
ence of application under S. 3 will be a 
sine qua non for the attraction of S. 20. 
If the requirement of S, 3 is not satisfied 
S. 20 cannot be attracted, (Para 11) 


G. J. Ghate, for Applicants: T. L. 
Junankar, for Opponent. 


ORDER :— This revision application 
raises a question regarding the maintain- 
ability of a proceeding under the Maba- 
rashtra (Vidarbha Region) Agricultural 
Debtors Relief Act, 1969. The original re- 
vision petitioner Raghunathsingh whose 
heirs have been brought on record had on 
29-9-1969 presented an application to the 
Civil Judge, Senior Division, Nagpur for 
adjudication that the transfer dated 24-6- 
1950 was a mortgage and for ancillary re- 
liefs The application was titled as an 
application under Section 3 read with 
Section 20 of the Maharashtra (Vidarbha 
Region) Agricultural Debtors Relief Ordi- 
nance, 1969 which was subsequently turn- 
ed into the Act referred to above. 


2. According to the petitioner, 
there was surrounding circumstances con- 
nected with the transaction, such as the 
accompanying agreements to recover the 
property which show that the transaction 
which purported to be out and out sale 
was in fact a mortgage. 

3. This application was opposed by 
the non-applicant-creditor, inter alia, on 
the ground that the same was not main- 
tainable under the Maharashtra (Vidar- 
bha Region) Agricultural Debtors Relief 
Act, 1969. Mr. M. R. Deshpande, the then 
Joint Civil Judge, Senior Division, Nag- 
pur negatived the objection and held that 
the petition was maintainable, The appeal 
preferred against that order was allowed 
by Mr. A. D. Tated, Second Extra Assis- 
tant Judge, who held that the applicant 
was not a debtor as defined by the Act. 


4, Whenever an application is 
given under the Maharashtra (Vidarbha 
Region) Agricultural Debtors Relief Act, 
1969, Section 15 makes it incumbent to 
frame preliminary issues, for finding out 
whether the person for the adjustment of 
whose debts the application has been 
made is a debtor and whether the credi- 
tor or creditors are holding a valid decree 
against the debtor. Apparently this would 
apply only to cases where the applicant 
is a debtor or a creditor. The main ques- 
tion in controversy is the status of the 
original petitioner to present the applica- 
tion. Since the application required de- 
termination of the dispute falling under 
Section 20-of the- Act and since that sec- 
tion starts with. the non obstante clause 
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“Notwithstanding anything to the con- 
trary contained in any law, custom or 
contract,” it was argued that the original 
petitioner who was an: agriculturist and 
claimed to be a debtor could agitate his 
claim under the Act of 1969, The conten~ 
tion does not appear to be sound. 


5. The preamble of the Act would 
show that it was enacted for the relief of 
“certain agricultural debtors.”. In other 
words, the person claiming the relief 
should not only be a debtor, but must be 
an agricultural debtor. About this there 
is no dispute here, But it is not that every 
agricultural detor could get the relief 
under the Act, but only certain apricultu- 
ral debtors are entitled for benefit under 
the Act. This would naturally lead us to 
the inbuilt provisions of the Act for find- 
ing out who is such a debtor. Section 2 of 
the Act gives definitions of the words 
‘creditor’, ‘debtor’, ‘decree’ ete. It starts 
with the clause “unless the context other- 
wise requires”, thus making a saving pro- 
vision if any other interpretation is ne- 
cessary by observing the context, Plainly 
read, ‘creditor’ means the holder of a de- 
cree, ‘Debt’? means any liability payable 
by a debtor under or in relation to any 
decree. Emphasis should be laid on the 
words showing that the liability arises on 
a decree, ‘Debtor’ is defined as a person 
(including an undivided Hindu family) 
who is a judgment-debtor or defendant 
against whom all proceedings of the . na- 
ture referred to in sub-section (1) of Sec- 
tion 3 of the Madhya Pradesh Act have 
been stayed, The Madhya Pradesh Act is 
also further defined as showing the Ma- 
dhya Pradesh Temporary Postponement 
of Execution of Decrees Act, 1956. It 
would thus be clear that the main object 
of the Madhya Pradesh Act was to post- 
pone execution of decrees, and therefore, 
obviously it applied to the cases where 
the decrees were already existing. 


6. Analysing further the defini- 
tion of ‘debtor’ it is clear that he must be 
either a judgment-debtor or a defendant 
as described in the definition. In our case, 
the original petitioner was admittedly not 
a judgment-debtor. It does appear from 
the averments in the petition that he had 
filed Civil Suit No, 16 of 1968 for redemp- 
tion. In that sense, he was a plaintiff in 
a suit where the same question was agi- 
tated, But obviously, therefore, he does 
not satisfy the requirement of being a de- 
fendant, muchless a defendant as indicat- 
ed in the Madhya Pradesh Temporary 
Postponement of Execution of Decrees 
Act, 1956. Reference is made to sub-sec- 
tion (1) of Section 3 of that Act. That sub- 
section speaks of stay of proceeding in 
the case of certain decrees. Here again, 
therefore, the primary requirement is the 
passing of decree and the sub-section pro- 
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vides for the agriculturist as defined 
under that Act obtaining on an applica- 
tion a stay order if the proceedings relat- 
ed to execution of a decree for money or 
for making final any preliminary decree 
for foreclosure or sale or in execution of 
any final decree for sale passed by a Civil 
Court on the basis of a liability incurred 
before that Act came into force. There is 
no dispute that the original petitioner had 
not obtained any such stay, nor did he 
fall in the category of persons referred to 
in sub-section (1) of Section 3 of the 1956 
Act, 


T. If that is so, on the primary 
considerations the petitioner is not entitl- 
ed to give any application under Section 3 
of the Maharashtra (Vidarbha Region) 
Agricultural Debtors Relief Act, 1969. 
Section 3 of that Act reads as follows: 

“3 (1) Any debtor or.his creditor may, 
subiect to the provisions of this Act, make 
an application before the Ist day of Octo- 
ber 1969 to the Court for adjustment of 
the debts of the debtor. 


(2) Every application shall be made 
in writing in the prescribed form, and 
shall be signed, verified and presented, in 
the prescribed manner, and shall be ac- 
companied by a copy of the decree and a 
statement showing the amount paid, 
any, in relation to such decree.” 


8, Reading of this section which 
provides for making an application for 
adjustment of debts would show that the 
person must be a debtor or a creditor as 
defined earlier and whenever any such 
application is to be made, it ought to be 
in the prescribed form and it has to be 
accompanied with a copy of the decree. 
Now the present petitioners could not file 
any copy of the decree, Therefore, the 
section would be inapplicable in both its 
requirements either on the satisfaction of 
the definition of the debtor or on the sa- 
tisfaction of the requirement of giving 
any copy of the decree at the time of fil- 
ing the application. 


9. Nevertheless it is said by Mr. 
Ghate for the revision petitioners that the 
application was a proper application 
which ought to have been decided by the 
Court below under the 1969 Act, For this 
purpose he says that Sec. 20 is the main 
section. There have been allegations that 
the transaction was, in reality, a mort- 
gage and the same allegations were made 
by a debtor. He seeks to get out of the 
rigour of the definition given in Section 2 
by saying that the context requires that 
the word ‘debtor’ should ‘be understood 
otherwise than as given in the definition 
in its plain meaning. He contended that 
he is alive to the main Act having ‘been 
put on the Statute for the relief of cer- 
tain agricultural debtors only, but he in- 
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sists that the original petitioner falls in 
the class of those certain debtors, 


10. For this purpose, he scanned 
the entire Act and he more particularly, 
relies upon Sections 12, 20 and 21. So far 
as Section 12 is concerned, it relates to 
service of notice. In case an application is 
given by a debtor, service is to be made 
on the creditor: indicated in the applica- 
tion, it is argued that such a creditor 
would not necessarily be a creditor as de- 
fined in Section 2 and yet he will have 
to be served. Thus showing a deviation 
from the definition as given in Sec. 2 he 
says that correspondingly while interpret- 
ing Section 20, there could be a deviation. 
The argument cannot be appreciated, It 
does appear that an opponent creditor 
need not be a creditor as defined in Sec- 
tion 2, but Section 2 read with Section 3 
speaks of a creditor who has to give an 
appli cation. The characteristics or the 
qualifications of a non-applicant-oppo- 
nent party could not be utilised for find- 
ing out the qualifications or a characteris- 
tics of an applicant, and in our case, a 
debtor-applicant, relying upon the ana- 
logy of a creditor-opponent. 


11. Sections 20 and 21 appear to 
be having two purposes. The main aim 
and object of Section 20 is to decide the 
real nature of the transaction when a 
claim is made that it is a mortgage. The 
other requirements embodied in the two 
sections show that in so doing, anything 
contained contrary to any law, custom or 
contract has to be ignored. There is also 
a saving that this facility would not be 
applicable where the transfer is already 
adjudged as other than a mortgage and 
where a bona fide transferee has his rights. 
According to Mr. Ghate because of these 
provisions, authority is given to a Judge 
to adjudge any transaction at the hands of 
a debtor to be a mortgage, Herein he in- 
terprets the word ‘debtor’ as a person 
claiming to be a debtor. He is only sub- 
ject to certain limitations of his being an 
agricultural debtor, because that is so pro- 
vid ed in the preamble. I am afraid that 
interpretation cannot be accepted, more 
so, when Section 20 is not only enacted 
within the framework of 1969 Act, but 
there are express words showing when 
the powers under Section 20 are to be uti- 
lised and they are by clause ‘during the 
course of hearing of an application made 
under Section 3.’ Therefore, anything 
that is to be done under Section 20 shall 
have to be done in respect of an allega- 
tion found in an application made under 
Section 3 so that the existence of an ap- 
plication under Section 3 will be a sine 
qua non for the attraction of Section 20. 
It cannot be as if that any application is 
made where the transaction is challenged 
and the point regarding- the . nature of 
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transfer is determined. That could happen 
only if am application under Section 3 ex- 
ists and such an application can exist only 
if the requiremets of Section 3 are satis- 
fied, That is to say, there is an application 
given by a person falling under the defi- 
nitions given in Section 2 of the Act, No 
question of the term being understood 
some other way on the context comes for 
interpretation while determining the na- 
ture and extent of Section 20. 

12. On the contrary a bare reading 
of Sections 15, 16 and 17 would show that 
all the provisions of the Act are applic- 
able only when a valid application under 
Section 3 of the 1969 Act exists. 

13. In view of it the contention 
raised on behalf of the revision petitioners 
that even if the definition of a debtor is 
not satisfied, but when an application is 
given by an agriculturist contending that 
the transaction is in the nature of a mort- 
gage, the application is tenable under the 
1969 Act cannot be upheld. Therefore, the 
revision application will have to be dis- 
missed. 





14, Hence the rule is discharged. 
Revision application is dismissed with 
costs. 

Rule discharged. 
b F AIR 1976 BOMBAY 78 
(AT NAGPUR) 
LALIT, J. 


Keshao Govind Begde, Petitioner v. 
The State of Maharashtra and others, 
Respondents. : 


Special Civil Appln. No. 742 of 1972, 
D/- 5-8-1975.* 

(A) Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act (27 of 1961), 
S. 10 — Scope and applicability — Trans- 
fers to defeat the provisions of the Act — 
Presumption — Burden of proof — Find- 
ing that they were so made is one of fact 
— Finding cannot be challenged in writ 
petition—(Constitution of Iadia, Art. 227). 


The effect of S. 10 is that the trans- 
fers or partitions between August 4, 1959 
and January 26, 1962, the appointed date, 
are deemed to have been mada in antici- 
pa‘ion of or in order to avoid or defeat 
the objects of the Ceiling Act, unless the 
eontrary is proved, (Para 2) 

Section 10 only raises a statutory pre- 
sumption. It may be possible in given 
cases, to lead evidence to show that those 
transfers were nct in anticipation of or to 


*(To quash order of Maharashtra Revenue 
Tribunal, Nagpur in Appeal No. ALC- 
A-121 of 1970, D/- .1-2-1972.) 
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avoid or defeat the provisions of the Ceil- — 
ing Act. But it is clear that the burden to 
establish it clearly lies on the holder and 
it is for the holder to establish it to the 
contrary. Whether the holder has satis- 
factorily established or not is a question 
of fact. (Para 3) 
A finding by the Courts below that 

the petitioner failed to establish that the 
transfers were not in anticipation of or to 
avoid or to defeat the provisions of the 
Ceiling Act, arrived at after considering 
the entire evidence, being a pure finding 
of fact, is binding on the High Courtin a 
writ petition. (Para 3) 
Want of knowledge on the part of the 
petitioner cannot possibly alter the situa- 
tion in the face of the statutory presump- 
tion created under S 10. (Para 4) 
Whether on account of certain circum- 
stances the transfers were justified or not, 
is a question of fact. (Para 5) 


_(B) Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act (27 of 1961), 
S, 13 (2) — Absence of notice under sub- 
sec. (2} — Proceedings before Collector 
not vitiated. 


Where a person fails to furnish a re- 
turn, or files a return which is false, the 
Collector can under Section 13 (2) issue 
a notice and call upon the concerned 
party to show cause why penalty should 
mot be imposed. But it does not follow 
that merely because notice under S. 13 
(2) has not been given, the procedure fol- 
lowed ‘by the Collector is vitiated. 

In fact, under Sections 14 and 17 of 
the Ceiling Act, an enquiry and a notice 
are provided. It is not obligatory under 
Section 13 (2) for the Collector to issue a 
notice as the powers under Sections 14 
and 17 authorise the Collector to dispute 
the correctness of the return filed by the 
petitioner, (Para 6) 


(C) Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act (27 of 1961), 
S. 16 (2) — Delimitation of surplus land 
—- Sold lands — Not to be taken for deli- 
miting surplus land — Plea that they 
should be so taken mot open in writ peti- 
tion, (Constitution of India, Art. 227). 

(Para 7) 

A plea that such sold land should be 
taken for delimiting the surplus land, be- 
ing an inequitable plea, cannot be accept- 
ed in a writ petition under Art. 227. 

(Para 7) 

V. A. Masodkar, for Petitioner; R. R. 
Deshpande for Addl. Govt. Pleader, for 
Respondent No. 1. 

ORDER. :— The petitioner is a land- 
lord residing at village Chimur. He filed 
a return on September 12, 1962 under 
Section 10 of the Maharashtra Agricultu- 
ral Lands (Ceiling on Holdings) Act, 1961 
(hereinafter called the Ceiling Act). That 
return was sent by the Collector to the 
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’ Sub-Divisional Officer, Warora, for an 
enquiry according to the provisions of the 
Ceiling Act. The Sub-Divisional Officer 
registered the case as Revenue Case No. 
32/60-A (3)/63-64, In the return the peti- 
ticner had mentioned that he was in pos- 
. session of lands to the extent of 110.02 
acres. The Sub-Divisional Officer issued 
a notice under Section 17, made an en- 
quiry and passed an order on April 4, 
1965, whereby he held that the petitioner 
was holding lands to the extent of 437.01 
acres. Against that order the petitioner 
filed an appeal before the Maharashtra 
Revenue Tribunal. The Tribunal ‘by its 
order dated June 28, 1966 set aside the 
onder of the Sub-Divisional Officer and 
remanded the case for further enquiry. 
The Tribunal also by its order granted an 
opportunity to the petitioner to lead fur- 
ther evidence. After the remand, a fresh 
enquiry was made on the basis of the 
earlier notice under Section 17. The Sub- 
Divisional Officer then passed an order on 
March 31, 1970, whereby he held that the 
petitioner was in possession of 337.81 
acres of land. By allowing the petitioner 
to retain 108 acres permissible under the 
Ceiling Act, the Sub-Divisional Officer 
declared that 229.81 acres of land was 
surplus. It may be stated that in this en- 
quiry before the Sub-Divisional Officer, a 
number of transactions made by the peti- 
tioners in favour of the present respon- 
dents 2 to 38 were being challenged as 
being contrary to Sections 8 and 10 of the 
Ceiling Act, Notices had been issued to 
these respondents and they had appeared 
before the Sub-Divisional Officer, The 
decision of the Sub-Divisional Officer 
dated March 31, 1970 was challenged by 
the petitioner by filing an appeal before 
the Maharashtra Revenue Tribunal. Some 
of the alienees of the petitioner also filed 
appeals. All these appeals were heard to- 
gether and a common order was passed by 
the Maharashtra Revenue Tribunal on 
February 1, 1972. The Tribunal partially 
allowed the appeal filed by the petitioner 
and excluded an area of 24.24 acres from 
the holding of the petitioner. It ultimate- 
ly found that the petitioner’s holding was 
312.57 acres and directed that the surplus 
land. of the petitioner was 204.57 acres. 
It further directed that this surplus of 
204.57 acres should be given to the State 
by taking 110.02 acres which was in the 
actual possession of the petitioner and 
9453 acres to be taken from the posses- 
sion of the transferees of the petitioner. 
The present petition has been filed to 
challenge this order of the Maharashtra 
Revenue Tribunal. 

2. The petitioner has made a num- 
ber of sale transactions in favour of res- 
pondents 2 to 38. All these transactions 
are between the period December 28, 
1959 to December 22, 1961. They are ad- 
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mittedly made after August 4, 1959. These 
transactions are prima facie hit by Sec- 
tion 10 of the Ceiling Act. Section 10 of 
the Ceiling Act provides thus: 

“10 (1) Ti 

(a) any person after the 4th day of 
August 1959 but before the appointed 
day, transfers or partitions any land in 
anticipation of, or in order to avoid or de- 
feat, the object of this Act or 

ib) x x x xX 
then, in calculating the ceiling area 
which that person is entitled to hold, the 
area so transferred or partitioned shall be 
taken into consideration, and land ex- 
ceeding the ceiling area so calculated 
shall be deemed to be in excess of the 
ceiling area for that holding — notwith- 
standing that the land remaining with 
him may not in fact be in excess of the 
ceiling area.” 
x x x 
Explanation~—- For the purposes of 
clause (a) ‘transfer’ and ‘partition’ have 
the same meaning as in Section 8. 


All transfers and partitions made 
after the 4th day of August 1959 but be- 
fore the appointed day, shall be deemed 
(unless the contrary is proved) to have 
been made in antictpation of or in order 
N avoid or defeat the objects of this 

€ sae 


The ‘appointed day’ is defined as the day 
on which the Act comes into force, This 
date is January 26, 1962. The effect of 
Section 10, therefore, is that the trans- 
fers or partitions between August 4, 1959 
and January 26, 1962 are deemed to have 
been made in anticipation of or in order 
to avoid or defeat the objects of the Ceil- 
ing Act, unless, the contrary is proved. 
Section 10 also further lays down the con- 
sequence in respect of transfers in cal- 
culating the ceiling area which the per- 
son is entitled to hold. Tihe area so trans- 
ferred or partitioned under transfers be- 
tween August 4, 1959 and January 26, 
1962 shall be taken into consideration and 
the holding of the person concerned would 
be calculated as if the land under the 
concerned transfers belonged to him. As 
stated above, all these transfers in favour 
of respondents 2 to 38 are between the 
period December 28. 1959 to December 
22, 1961. They are, therefore, clearly gov- 
erned by Section 10 of the Ceiling Act. 
The land so transferred will, therefore, 
have to be included in the holding of the 
petitioner and all these transfers will be 
deemed to be made in anticipation of or 
to avoid or defeat the provisions of the 
Ceiling Act unless the petitioner esta- 
blishes it to the contrary. The authorities 
below have given notices to the concern- 
ed transferees. The transferees appeared 
and their statements were recorded. The 
evidence—- oral as well as documentary— 
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was led in this behalf and after the entire 
evidence was considered, it was found 
that these transfers made by the peti- 
tioner were contrary to the provisions of 
Section 10. It was found that the peti- 
tioner had failed to establish that those 
transfers were not in anticipation of or 
to avoid or defeat the provisions of the 
Ceiling Act. It was ultimately held that 
those lands will have to be taken into 
account for calculating the ceiling area of 
the petitioner. On that footing the Tri- 
bunal has now fcund that the total land 
with the petitioner was 312.57 acres, 
though in the return the petitioner has 
disclosed 110.02 acres. On this footing the 
Tribunal has made a further consequen- 
tial order with regard to the area to be 
determined as surplus land. 


3. Mr, Masodkar, the learned ad- 
vocate for the petitioner has strenuously 
argued that under Section 10. there is 
only a presumption that the lands trans- 
ferred are for the purposes of avoiding or 
defeating the provisions of the Ceiling 
Act. He submits that if the holder esta- 
blishes that the transfers were not made 
to avoid or defeat the provisions of the 
Ceiling Act, or thet they were not in anti- 
cipation of the Ceiling Act, then even if 
the transfers are between August 4, 1959 
and January 26, 1962 those transfers will 
have to be excluded and the land so 
transferred will Se excluded from the 
holdings of the petitioner. It is true that 
Section 10 only raises a statutory pre- 
sumption. It may be possible in given 
cases to lead evidence to show that those 
transfers were not in anticipation of of 
to avoid or defeat the provisions of the 
Ceiling Act. But it is clear that the bur- 
den to establish it clearly lies on the 
holder and it is for the holder to establish 
it to the contrary. Whether the holder has 
satisfactorily esteblished or not is a ques- 
tion of fact. In the present case, both the 
authorities have considered the evidence 
in respect of each transfer, Notices were 
issued to the transferees and the trans- 
ferees also gave their statements, The 
transferees were also vitally interested 
and were protecting their rights and both 
the petitioner and the transferees led 
evidence oral as weil as documentary. 
That entire evidence was considered and 
both the Courts found that these trans- 
fers were void under Section 10 of the 
Ceiling Act. The findings are that the pe- 
titioner failed to establish that these 
transfers were not in anticipation of of 
to avoid or to defeat the provisions of the 
Act. Such a finding is a pure finding of 
fact and will be bincing on me in this 
writ petition. In fact it appears to me that 
on merits each transfer has been sepa- 
rately dealt with by the lower authorities 
in great details and the entire evidence 
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connected with each transfer has ‘been 
minutely taken care of. These findings, 
therefore, have to be accepted. Accord- 
ingly, it will follow that in calculating 
the holding of the petitioner, the lands so 
transferred will have to be taken into 
account. 


4. ; Mr, Masodkar argued that there 
Was no intention on the part of the peti- 
tioner to defeat or avoid the provisions of 
the Act and it could not be said that the 
transfers were made in anticipation of 
the Act because the petitioner did not 
know that the Bill was moved and the 
Legislation in that behalf was in the 
offing. It must be stated that the first Bill 
in this behalf was moved in the Bi-lingual 
State of Bombay on August 4, 1959, No- 
thing substantial followed till May 1, 
1960, when the present State of Maha- 
rashtra was formed. On January 3, 1961, 
a second Bill which now forms the Act 
was introduced. Mr. Masodkar submits 
that the transfers have been made before 
January 3, 1961 and. no knowledge could 
be imputed to the petitioner to defeat the 
provisions of the Act. It is not possible to 
accept this submission of Mr. Masodkar. . 
In fact, it appears from the provisions of 
Section 10 of the Ceiling Act, that the 
question of knowledge in this behalf is 
immaterial, The statutory requirement is 
that all transfers between August 4, 1959 
and January 26, 1962 are statutorily pre- 
sumed to be made in anticipation of the 
Act, or with a view to avoid or defeat the 
provisions of the Act. The situation can- 
not change merely because the Bill was 
introduced on January 3, 1961, in the 
Legislature of the State of Maharashtra. 
It has to be noted that the Bill was first 
introduced on August 4, 1959, and that has 
been the relevant date with reference to 
which the provisions have been made in 
the Ceiling Act. Want of knowledge on 
the part of the petitioner cannot possibly 
alter the situation in the face of the sta- 
tutory presumption created under Sec- 
tion'10 of the Ceiling Act. It has also to 
tbe noted that this matter comes from 
Chandrapur district and Chandrapur dis- 
trict was a part of Maharashtra State 
even on August 4, 1959. The contention of 
Mr. Masodkar that the transfers were 
made in ignorance of the provisions of the 
Act must, therefore, be rejected, 


5. Mr, Masodkar then argued that 
the petitioner was over 70 years of age. 
He was separate from his son and he was 
not in a position to cultivate the lands 
properly. The petitioner holds lands at 
different villages and as he was notin a 
position to cultivate the lands, he kept 
with him the lands which were on the 
motarable road and sold off the remain- 
ing lands. It was also argued by Mr. Ma- 
sodkar that the petitioner was indebted 
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and there were pressing demands from 
the creditors. The petitioner had also to 
make expenses for the marriage of his 
two daughters. On account of these cir- 
cumstances the petitioner was required to 
sell the lands. It is, therefore, submitted 
by Mr. Masodkar that the existence of 
these circumstances will clearly show 
that there was no intention to defeat or 
avoid the provisions of the Act, It is not 
possible for me to accept this submission 
of Mr. Masodkar. The case made out by 
the petitioner in this behalf about the 
reasons which required the petitioner to 
make the transfers has been considered in 
great details by ‘both the authorities. 
Whether such circumstances existed or 
not, or whether on account of such cir- 
cumstances the transfers were justified or 
not, is a question of fact. The Tribunal 
has found that the petitioner did not lead 
satisfactory evidence about the fact of his 
indebtedness. The claim that the lands 
were required to be transferred for the 
marriage expenses was also rejected as 
the two marriages were celebrated be- 
tween the years 1963 to 1965, whereas the 
transfers in question are between August 
12, 1959 to December 22, 1960. The Tri- 
bunal, therefore, felt that the sales could 
not ibe justified on account of the marri- 
age expenses, The petitioner also has fail- 
ed to give details about his indebtedness, 
Tt was not also shown as to how much 
income the petitioner was deriving from 
the land. His sources of income were not 
disclosed. The evidence to show the in- 
debtedness of the petitioner appears to be 
highly interested evidence as one witness 
examined was the son-in-law of the peti- 
tioner. The petitioner had transferred 
about 300 acres of land for nearly 20,000 
rupees within a span of about five months. 
Therefore, after a consideration of the 
entire circumstances, the Tribunal found 
that the petitioner was not in a position 
to take his case out of the provisions of 
. Section 10 of the Ceiling Act. As I find 
that this is essentially a question of fact 
and all the circumstances in that behalf 
have been taken into consideration, the 
contention of Mr. Masodkar that the 
transfers were required to be made on 
account of necessity has to be rejected 
The entire evidence shows that the find- 
ings made by the authorities are correct. 
The result is that the lands transferred 
by the petitioner will have to be taken 
into account for calculating his holdings. 

6. Mr, Masodkar then argued that 
proper procedure has not been followed 
in the present case. His submission ‘was 
that the petitioner in his return under 
Section 12 of the Ceiling Act, had dis~ 
closed that 110.02 acres of land was with 
him. According to Mr. Miasodkar, after 
the return was filed, straightway a notice 
under Section 17 of the Ceiling Act was 

1A7K Ram IR ITT G—1a 


Keshao v. State 


(Lalit J.J [Prs. 5-6] Bom. 81 


issued by the Collector. Mr. Masodkar 
contends that it was not open for the au- 
thorities to find out whether the peti- 
tioner was in possession of lands in excess 
of 110.02 acres. Mr, Masodkar advanced 
this argument by drawing my attention to 
Section 13 of the Ceiling Act, the mate- 
rial part of which is to this effect: 


"13 (1) Where a person required by 
Section 12 to furnish a return — 


(a) fails without reasonable cause so 
to do, within the time specified in that 
section, or 


(b) furnishes a return which he 
knows, or has reason to believe, to be 
false, he shall be liable to pay a penalty 
which may extend in the former case to 
one hundred rupees, and in the latter case 
to five hundred rupees. 


(2) Where the Collector has reason to 
believe that a person, required by Sec- 
tion 12 to furnish a return has, without 
reasonable cause, failed so to do, or has 
submitted a return which he knows or 
has reason to believe to be false, the Col- 
lector shall issue a notice calling upon 
such person to show cause within fifteen: 
days of the service thereof, why the 
penalty provided by sub-section (1) should 


* 


not ‘be imposed upon thim......... 

Relying on Section 13 (1), Mr. Masodkar 
argues that when the petitioner submit- 
ted his return, the Collector did not com- 
municate to the petitioner that he had 
failed to furnish a correct return. A notice 
should have been given to the petitioner 
under Section 13 (2) and, as such a notice! . 
was not given, the further proceedings are 
vitiated. It is not possible for me to ac- 
cept this submission of Mr. Masodkar. 
Where a person fails to furnish a return, 
or files a return which is false, the Col- 
lector can under Section 13 (2) issue a 
notice and call upon the concerned party 
to show cause why penalty should not be 
imposed. Section 13 deals only with re- 
gard to the powers to impose penalty and 
it does not follow that merely ‘because 
notice under Section 13 (2) has not been 
given, the procedure followed by the Col- 
lector is vitiated. In fact, under Sections 
14 and 17 of the Ceiling Act, an enquiry 
and a notice are provided. Under Section 
14 the Collector is empowered to make 
enquiries on the basis of a return and on 
such records as he may deem necessary 
to refer it for the purposes of that en- 
quiry. The powers, under Section 14, of 
the Collector are wide enough and the 
Collector can ascertain whether the re- 
turn is correct or not, It is not obligatory 
for the Collector to issue a notice as the 
powers under Sections 14 and 17 of the 
Ceiling Act authorise the Collector to 
dispute the correctness of the return -filed 
by the pétitioner, Therefore, the submis- 
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sion of Mr. Masodkar in this behalf must 
fail. It has also to be stated that this mat- 
ter had first gone to the Tribunal and the 
Tribunal had remanded the matter. After 
the remand, the Stb-Divisional Officer 
and the Tribunal have again considered 
the question of the holding of the peti- 
tioner in great details and their findings 
as I have already discussed, appear to he 
clearly justified. In view of this position, 
it is difficult for me to entertain such an 
argument in this writ petition. In fact 
such an argument was not made even be- 
fore the Tribunal. This contention must, 
therefore, fail. 


7. Then Mr. Masodkar made a 
grievance about the order delimiting the 
surplus, It is his submission that if 204.57 
acres is the determined surplus, it was 
not necessary to take 110.02 acres from 
the petitioner which are in his actual cul- 
tivation, Mr. Masodkar submits that this 
surplus 204.57 acres of land can be taken 
from the lands which the petitioners had 
transferred to the various transferees. 
Mr. Masodkar submits that as these lands 
have already been: taken into account for 
calculating the holding of the petitioner, 
they should also be taken into account 
while delimiting the surplus and the peti-« 
tioner should be allowed to retain 110.02 
acres, It is not possible for me to accept 
this submission of Mr. Masodkar, Section 
16 of the Ceiling Act, provides: 


"16 (1) Where a person holds land in 
excess of the Ceiling area, and the whole 
or part of such land is subject to an en- 
cumbrance, then (subject to the provisions 
of sub-section (1) of Section 10 and Sec- 
tion 15) he shall retain such encumbered 
land (whether he is the owner or tenant 
thereof) upto the extent of the ceiling 
area. i 

(2) Subject io the provisions of sub- 
section (1), persons shall be entitled to 
select the lands he wishes to retain with 
himself, upto the ceiling area.” 

Section 16 (2) gives a choice to the land- 

older in the matter of retaining the land. 
However, sub-see. (2) is subject to sub- 
section (1) of Secticn 16, and sub-section 
(1) makes it obligatory that the land- 
holder (whether he is the owner or ten- 
ant) shall retain encumbered: land if the 
whole or part of the land is subject te 
encumbrance. The policy is, therefore, 
clear. If it is obligatory on the holder to 
retain the encumbered land with him, it 
is difficult to see how the petitioner can 
insist that the lands which have been sold 
already should be taken in the first in- 
stance for delimiting the surplus land. It 
has to be noted that though under .Sec- 
tion 10, the land will be taken into consi- 
deration after calculating the transferred 


lands. it does not mean that the transfer. 


fs to be entirely ignored for all purposes. 
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At any rate, it will be extremely difficult 
to allow the petitioner to make a choice 
when he has already made alienations. It 
may also be noted that in case the trans- 
ferred lands are taken up fo meet the 
surplus, the transferees will be entitled to 
recover the purchase money from the 
petitioner and for the refund of the con- 
sideration money which they have paid 
under the Transfer of Property Act, the 
property would be under an encumb- 
rance, Considered from any point of view, 
it seems difficult to accept the submission 
of Mr. Masodkar. Such inequitable pleas 
cannot be accepted in a writ petition 
under Article 227 of the Constitution. It, 
therefore, follows that the order with re- 
gard to the delimiting of this surplus 
made by the Tribunal is correct and will 
have to be maintained. 
8. As all the points canvassed by 
Mr. Masodkar fail, this petition will 
have to be dismissed. The rule is dis- 
charged. However, in the circumstances of 
the case, there will be no order as to costs. 
Petition dismissed. 
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Premchand Nathmal Kothari and 
others, Applicants v. Kisanlal Bachharaj 
Vyas and others, Opponents. 

Civil Revn. Appin. No. 474 of 1972, 
D/- 5-4-1975, 

{A} Maharashtra (Vidarbha Region) 
Agricultural Debtors’. Relief Act (Mah. 
Act 12 of 1969), S. 3 — Word ‘hefore’ in 
the expression ‘before the Ist day of Anril 
1970 — Meaning of — Application filed 
on 1-4-1970, if within time — (Interpre- 
tation of Statutes —— Language ambiguous) 
— (Words and Phrases — Word ‘before 
—- Meaning of). 

Tt is the duty of a Court in constru- 
ing an enactment to gather what was the 
intention of the legislature from the 
words used by the Legislature in the en- 
actment independently of all other consi- 
derations and it is only in the event of 
some doubt or difficulty in the interpreta- 
tion of a statute that extraneous aid may 
be taken, Extraneous aid being in the na- 
ture of the previous history and ffs stated 
objects and reasons. Although the state- 
ment of objects and reasons cannot 
looked into as a direct aid to the construc- 
tion, yet they can be used for a Ifimited 
purpose. Case law reviewed. {Paras 6, 8) 


*(Against order of A. S. Medhekar, Civil 
J., St. Divn., Amravati in M, J. C. No, 
347 of 1970. D/- 23-10-1972.) - 
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The word ‘before’ in the expression 
“before the ist day of April 1970’ in Sec- 
tion 3 has various shades of meaning and 
therefore for correctly ascertaining its 
meaning, external aid will be permissible. 
Sec, 3 specifies a period before which an 
application could be filed, The provision 
in a loose sense provides for a period of 
limitation. It also deprives or restricts the 
right of a creditor to have recourse to a 
legal remedy for recovery of his debt. 
Therefore, where a language is ambiguous, 
that construction. will have to be preferred 
which will preserve such a remedy to one 
which bars or defeats it, Normally a 
Court should avoid an interpretation upon 
a statute of this type which may have a 
penalising effect unless it is driven to do 
so by the irresistible force of the langu- 
age employed ‘by the legislature. 

: (Para 8) 

Having regard to the placement of 
the word ‘before’ the context in which it 
is used and the subject of.the enactment, 
the word ‘before’ as is used in Sec, 3 will 
have to be understood as ‘upto’. 

(Para 9) 


If Secs, 3, 6 and 13 are read together, 
it is obvious that the word ‘before’ was 
also used by the Legislature in the con- 
text of the word ‘within’ meaning thereby 
‘not later than’, AIR 1972 SC 1293, Rel. 
on. {Paras 19, 12) 


In the context the word ‘before’ is 
used, it is quite clear that the Legislature 
wanted that the application under Section 
3 of the Act could be filed not later than 
ist day of April 1970. Even if the diction- 
ary meaning of the word ‘before’ is to be 
adhered to, the meaning of the word ‘be- 
fore’ as given in Chambers’s Twentieth 
Century Dictionary is ‘previous to the 
expiration of. If this meaning is given to 
the word ‘before’ as used in Section 3 of 
the Act, it will mean that an application 
under Section 3 of the Act would be filed 
before the expiration of or not later than 
the ist day of April 1970. Obviously in 
the present case the application has been 
filed on ist Aprit 1970, that is, ‘before the 
expiry of ist April 1970, which- is the 
date specified in Section 3 of the Act. In 
this view of the matter, in: my opinion, 
the application filed by the applicant on 
ist April 1970 was within time. 

(Para 13) 
ases Referred: Chronological Paras 
ATR 1975 SC 946 = 1975 Lab IC 602 = 

1975 Tax LR 479 6 
AIR 1974 SC 480 = (1974) 3 SCR 31 3 
ATR 1972 SC 1293 = 1972 Cri LJ 872 10 
AIR 1970 Bom 232 = 1969 Mah LJ oaa 

(FB) 

AIR 1965 SC 1839 = (1965) 3 SCR 364 7 
AIR 1959 Bom 294 = 60 Bom LR 8991 3 
ATR 1957 SC 271 = 1957 SCR 268 11 
AIR 1956 Bom 113 12 
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J. N. Chandurkar,, for Applicants; 
R. S. Lambat, for Opponent No. 1. 


ORDER :— An application was filed 
under Section 3 of the Maharashtra (Vi- 
darbha Region) Agricultural Debtors’ Re- 
lief Act, 1969, hereinafter referred to as 
the Act, by creditor Kisanlal Bachhraj 
Vyas on 1-4-1970 against his debtors. It 
seems from the record that this applica- 
tion was opposed by the original Non- 
applicants Nos, 2, 3 and 5 to 7 by filing 
a written statement and a contention was 
also raised that the said application is bar- 
red by limitation, as it was not filed fbe- 
fore the Ist day of April 1970. It was also 
contended that as the application was not 
filed, under Section 3 of the Act before the 
specified date, the debt stood extinguish- 
ed, The applicant-creditor has also filed 
an application under Section 5 of the Li- 
mitation Act showing sufficient cause for 
not filing the application before the ist 
day of April 1970. 


l 2. The learned Civil Judge, Senior 
Division, Amravati, by his order’ dated 
23rd October 1972 allowed. the application 
filed by the applicant-creditor under Sec- 
tion 5 of the Limitation Act and condon- 
ed the delay. Therefore he further held 
nae er gs is not extinguished. Against 
“wus order the present revision applicatio 
is filed by the debtors. üi . 


3. Shri Chandurkar, the learned 
counsel for the applicant contended be- 
fore me that though under Section 3 of 
the Act a date has ‘been specified before 
which an application is to be filed, it can- 
not ibe said that any period of limitation 
has been prescribed by the said section 
within the meaning of Section 29 (2) of 
the Limitation Act, therefore according to 
Shri Chandurkar, the provisions of Sec- 
tion 5 of the Limitation Act will have no 
application to such proceedings. For this 
proposition he has relied upon a decision 
of this Court in Shankar v. Chunilal (AIR 
1959 Bom 294). He further contended that 
even assuming that a period of limitation 
has ‘been prescribed, application of the 
Provisions of the Limitation Act, includ- 
ing Section 5, are expressly excluded. In 
this context he relied upon the provisions 
of Section 13 of the Act which lays down 
the penal consequences if such an appli- 
cation is not filed before the Ist day of 
April 1970. In support of this. proposition 
De a aena aoco of the Sup- 

me Court in Hukumdev v, i “ai 
(ATR 1974 SC 480). meee 


A For properly appreciatin e 
contentions raised by Shri EEE A 
it will be useful to refer to the provisions 
ot Section 3 of the Act, which reads as 
under: l 


™ 
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“3 (1) Any debtor or his creditor may, 
subject to the provisions of this Act, make 
an application before the lst day of April 
1970 to the Court for adjustment of the 
debts of the debtor. 


_ (Q2) Every application shall be made 
in writing in the prescribed form, and 
shall be signed, verified and presented, in 
the prescribed manner, and shall be ac- 
companied by a copy of the decree and a 
statement showing the amount paid, if 
any, in relation to such decree.” 


It is pertinent to note that initially the 
date specified in Section 3 of the Act was 
ist day of October 1969, but the said date 
was subsequently extended by the Maha- 
rashtra Ordinance XII of 1969 and for the 
figures, letters and words ‘Ist day of Oc- 
tober 1969’, the figures, letters and words 
‘Ist day of April 1970’ were substituted. 
Therefore, the only question which is re- 
quired to be decided in the present revi- 
sion application. is to find out as to what 
is the meaning of the expression, namely, 
“before the Ist day of April 1970”. 


3. It is contended by Shri Chan- 
durkar that the phraseology used clearly 
indicates that the application shouid ‘be 
filed before the lst day of April 1970 and 
not on of before the ist April 1970. | In 
this view of the matter, according to him, 
the last date, namely, ist April 1970, will 
have to be excluded. He further contend- 
ed that an application filed on 1-4-1970 is 
not an application which is filed before 
the Ist day of April 1970. According to 
him, the use of the expression ‘before’ 
clearly indicates that an application should 
be filed on or before the 3lst March 19770, 
then -alone it could be said that it was fil- 
ed before the ist day of April 1970. It is 
not possible for me to accept this con- 
struction. 

6. In my opinion, the word ‘be~ 
fore’ will have to be construed and inter- 
preted with reference to the context an 
the subject of the enactment. The Maha- 
rashtra Act No, XII of 1969 was enacted 
by the Legislature as it was thought ex- 
pedient to provide relief to certain agri- 
cultural debtors in the Vidarbha Region 
- of State of Maharashtra. Even prior to the 
enactment of the present legislation, there 
were Statutes on the statute book which 
provided same relief to the agricultural 


debtors. By Section 52 of the present Act, 


the Madhya Pradesh Temporary Post- 
ponement of Execution of Decrees Act, 
1956 was repealed. It has also. repealed! 
the Maharashtra (Vidarbha Region) Agri- 
cultural Debtors Relief Ordinance, 1969. 
The Maharashtra (Vidarbha Region) Agri- 
cultural Debtors Relief Act, 1969 was en- 
acted for giving relief to the agricultural 
debtors in the Vidarbha Region of the 
State of: Maharashtra, This legislation, 
therefore, was enacted as a piece of bene- 
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ficial legislation meant for the protection 
of the agriculturists and to provide cer- 
tain reliefs to agricultural debtors. Under 
Section 3 of the Act, the debtor or his 
creditor is entitled to file an application 
to a Court for the adjustment of the debts 
of the debtor. The, Act then. provides for 
penal consequences in case the procedure 
prescribed by the Act is not followed 
Prior to the coming into force of the pre- 
sent legislation, there were four Acts in 
force in the State for the relief of the 
agricultural debtors providing for adjust- 
ment of their debts, The Act known as 
Madhya Pradesh Temporary Postpone- 
ment of Execution of Decrees Act, 1956, 
which was in operation in the Vidarbha 
area had the effect of postponement of 
Civil Court decrees, but did not give any 
relief to agriculturists by way of reduc- 
tion in debts. Therefore, with a view to 
give relief to the agriculturists in the Vi- 
darbha area in whose cases decrees pass- 
ed by the Civil Court were postponed 
under the M. P. Temporary Postpone- 
ment of Execution of Decrees Act, as ex- 
tended from time to time, an Ordinance 
was promulgated which was called the 
Maharashtra (Vidarbha Region) Agricul- 
tunal Debtors Relief Ordinance 1969. Ac- 
cording to this Ordinance, any creditor or 
his debtor could file an application before 
the ist day of October 1969 to the Court 
for adjustment of the debts of the debtor. 
It is no doubt true that as a general prin- 
ciple of interpretation, where the words 
of the Statute are plain, precise and un- 
ambiguous, the intention of the Legisla- 
ture is to be gathered from the language 
of the Statute itself and no external aid 
is admissible to construe. those words. It 
is only where a Statute is not exhaustive 
or where the language is ambiguous, un- 
certain, cloudy or susceptible of more 
than one meaning or shades of meaning, 
that the external evidence as to the evils, 
if any, which the Statute was intended to 
remedy or the circumstances which led to 
the passing of the Statute may be looked 
into for the purpose of ascertaining the 
object which the legislature had in view 
in using the words in question, Anandji 
Haridas and Co. Private Ltd. v. Engineer- 
ing Maijdoor Sangha, Civil Appeal No. 
2053 of 1971, decided by the Supreme 
Court on 13-2-1975 (reported in AIR 
1975 SC 946). So far as the language used 
by the legislature in Section 3 of the pre- 
sent Act is concerned, it is obvious that 
the same is ambiguous and is susceptible 
of more than one meaning. The word ‘“be- 
fore’ has various shades of meaning, and 
therefore, for correctly ascertaining the 
meaning of the word used in Section 3 
external aid will be permissible If the 
Legislature intended as. contended by the 
learned counsel for the applicant that the 
application should be filed: on or before 
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sist March 1970, it would have used a 
different phraseology. In that case it was 
not necessary for the Legislature to make 
a reference to Ist of April. 1970 as a date 
‘before which an application could: be filed. 
If the Legislature wanted to exclude that 
date, namely, Ist April 1970, it would 
have said so by saying that the applica- 
tion should be filed on or ‘before 31st 
March 1970. In such a case it was not ne- 
cessary for the legislature to use the 
words that it should be filed before Ist 
April 1970, if that day was intended to be 
excluded, Therefore, in my opinion, ex- 
clusive reliance on the ‘bare dictionary 
meaning of the word ‘before’ will be of 
no assistance in properly understanding 
the meaning of the word ‘before’ used in 
the section. Section 3 of the Act specifies 
a period before which an application 
could be filed. The provision in a loose 
sense provides for a period of limitation. 
The provision of the Act also deprives or 
restricts the right of a creditor to have 
recourse to a legal remedy for recovery 
of his debt, and therefore, it is well settl- 
ed that where a language is ambiguous, 
that construction will have to be preferred 
which will preserve such a remedy to 
one which bars or defeats it, Normally a 
Court should avoid an interpretation upon 
a Statute of this type which may have a 
penalising effect unless it is driven to do 
so by the irresistible force of the langu- 
age employed by the legislature. 


(P As observed by the Supreme 
Court in Sheikh Gulfan v. Sanat Kumar 
(AIR 1965 SC 1839)— 


“Normally, the words used in a sta- 
tute have to be construed in their ordi- 
nary meaning, but in many cases, judicial 
approach finds that the simple device of 
adopting the ordinary meaning of words 
does not meet the ends of a fair and a 
reasonable construction, Exclusive reli- 
ance on the bare dictionary meaning of 
words may not necessarily assist a proper 
construction of the statutory provision in 
which the words occur, Often enough, in 
interpreting a statutory provision, it þe- 
con..s necessary to have regard to the 
subject-matter of the statute and the ob- 
ject which it is intended to achieve, That 
is why in deciding the true scope and 
effect of the relevant words in any statu- 
tory provision, the context in which the 
words occur, the object of the statute in 
which the provision is included, and .the 
policy underlying the statute assume rele- 
vance and become material. As Halsbury 
has observed, the words ‘should be con- 
strued in the light of their context ra- 
ther than what may be either their strict 
etymological sense or their popular mean- 
ing apart from that context.’” 

If the word ‘before’ used in Section 3 of 
the Act is construed im this context, in 
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my opinion, it will mean that an applica= 
tion could be filed under Section 3 of the 
Act on or before the lst day of April 1970, 
that is, upto Ist April 1970. 

8. As already observed herein- 
before it is the duty of a Court in con- 
Struing an enactment to gather what was 
the intention of the Legislature from the 
words used by the Legislature in the en- 
actment independently of all other con- 
siderations and it is only in the event of 
some doubt or difficulty in the interpre- 
tation of a statute that extraneous aid 
may be taken. Extraneous aid being in 
the nature of the previous history of the 
legislation, the precedents bearing upon 
the previous history and its stated objects 
and reasons. Although the Statement of 
Objects and Reasons cannot be looked 
into as a direct aid to the construction, 
yet they can be used for a limited pur- 
pose. Such a view has been taken by the 
Full Bench of this Court in Smt. Radha- 
bai v. State of Maharashtra, 1969 Mah LJ 
933 = (AIR 1970 Bom 232) It is quite 
clear from the bare reading of the provi- 
sions of the present legislation that an ap- 
plication under Section 3 of the Act could 
be filed by a debtor as well as a creditor. 
Then Section 13 of the Act lays down the 
penal consequences if the said application 
is not filed by that time, If the provisions 
of the Act are not followed in this behalf 
then Section 13 lays down that the debt 
itself shall stand extinguished. Therefore, 
to some extent it curtails the rights of the 
creditors to recover their debts if the 
procedure prescribed by the Act is not 
followed. In this view of the matter, in 
my opinion, the phraseology used in Sec- 
tion 3 of the Act will have to be constru- 
ed liberally. The word ‘before’ used in 
Section 3 of the Act will have also to be 
construed in the-context in which this 
word occurred as well as the object of the 
Statute, As observed eirlier, initially an 
application under Section 3 of the Act 
could have ‘been filed before the Ist day 
of October 1969, Thereafter by Maharash- 
tra Ordinance No, III of 1969 Section 3 of 
the Act was amended and the figures, let- 
ters and words “ist day of April i970” 
were substituted in place of figures, let- 
ters and words ‘Ist day of October 1969’. 
The Statement of Objects ard Reasons 
appends? to this Ordinance reads as 
under: 


“Under sub-section (1) of Section 3 
of the Maharashtra (Vidarbha Region) 
Agricultural Debtors’ Relief Act, 1969, .a 
debtor or his creditor may, subject tc the 
provisions of the Act, make an application 
upto tie Ist October 1969 to the Court for 
adjustment of the debts of the debtor. As 
the time available for making such appli- 
cation may be short, it was considered 
necessary to extend the same upto Ist 
Apri] 1970. A Bill (L A. Bill No, LIL of 
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1969-—- a Bill to amend the Maharashtra 
(Vidarbha Region) Agricultural Debtors’ 
Relef Act, 1969} containing a provision to 
secure this object to clause 2 thereof was 
introduced in the Maharashtra Legislative 
Assembly and passed by it on the 19th 
August, 1969, The Bill however, could 
not be introduced in the Maharashtra Le- 
gislative Council in the last session of the 
Legislature of the State of Maharashtra 
which was prorogued on the 22nd August 
1969. The next session of the State Legis- 
lature is scheduled to commence on the 
17th November, 1969. It is. therefore, 
necessary to take immediate action to give 
effect to the provisions of the said clause 2 
of that Bill and as both Houses of the 
State Legislature are not in session this 
Ordinance is promulgated.” 

From this Statement of Objects and Rea- 
sons it is quite clear that according to the 
legislature initially an application under 
Section 3 of the Act could have been filed 
upto Ist October 1969 for the adjustment 
of the debts of the debtors and as this 
time available for making such an appli- 
cation was short, it was considered neces- 
sary to extend the same upto ist April 
1970. 


9. This position is also clear from 
the Statement of Objects and Reasons ap~ 
pended to the original Bill, namely, Bill 
No. LIL of 1969. Clause 2 of the Statement 
of Objects and Reasons appended to the 
Bill reads as under: 


‘Clause 2.— As the time available for 

making applications under Section 3 of 
the said Act for adjustment of debts be- 
fore Ist October 1969 may be short, clause 
9 provides for extending it upto Ist April 
1970.” 
Therefore, obviously the intention of the 
Legislature was to provide a further 
period for filing an application under Sec- 
tion 3 of the Act upto ist April 1970. 
Therefore, it is obvious that when the 
Legislature used the expression ‘before 
the Ist day of April 1970’ it meant that an 
application could be filed upto lst day of 
April 1970. The word ‘before’ has been 
used by the Legislature in a sense which 
is syncnymous to the word ‘upto’, It is 
not disputed by Shri Chandurkar that if 
the meaning assigned to the word ‘before’ 
is ‘upto’, then the application could be 
filed on the ist April 1970 and it will ob- 
viously be within limitation. In my opin- 
ion, therefore, having regard to the place- 
ment of the word ‘before’, the context in 
which it is used and the subject of the 
enactment, the word “before’ as is used in 
Sec. 3 of the Act will have to be under- 
stood as ‘upto’. 

10. In Section 6 of the Acta period 
of limitation is prescribed for recording 
settlement. The phraseology used is 
‘within thirty days from the date of such. 
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settlement”: Further, Section 13 of the 
Act reads as under: 

"13. Every debt due from a debtor in 

respect of which no application has been 
made under Section 3, ‘before the date 
specified in that section or in respect of 
which no application for recording a 
settlement is made under Section 6 with- 
in the period specified in that said Section 
6, or in respect of which an application 
made to the Court is withdrawn under 
Section 9 and no fresh application is made 
under Section 3 and every debt due from 
such debtor in respect of which a state- 
ment is not submitted to the Court by the 
creditor in compliance with the provisions 
of Section 12, shall be extinguished.” 
If all these sections of the Act are read 
together and harmoniously, it is obvious 
that the word ‘before’ was also used by 
the Legislation in the context of the word 
‘within’ meaning thereby ‘not later than’. 
As to what is the meaning of the word 
‘within’ has been considered by the Sup- 
reme Court in Haru Das v. The State of 
West Bengal (AIR 1972 SC 1293). 

11. Then in Harinder Singh v. S. 
Karnail Singh (AIR 1957 SC 271) the 
Supreme Court held that in the context 
the words are used, in a given case a term 
‘within’ and ‘not later than’ can mean the 


same thing 

12. In Devshankar v, Bachubha 
(AIR 1956 Bom 113), the expression ‘be-~ 
fore the above mentioned date’ came for 
construction before a Division Bench of 
this Court, though in different context. In 
para 4 of the said decision a reference was 
made to the following observations of 
Shah J, in Appeal No. 878 of 1952, decid- 
ed by this Court on 20-9-1954 (Bom.): 

‘Tt is true that the notice has called 
upon the defendants to vacate and deliver 
possession before 31-3-1947. But it is not 
clear as to whether it was before the 
evening of 31-3-1947 or the morning of 
31-3-1947.” 
The phraseology used, namely, ‘before the 
3ist of March 1950’ was construed by the 
Division Bench meaning that the tenant 
was called upon to hand over possession 
of the field not on 31st March 1950 itself, 
latitude being left to him to choose his 
own time on that dav but even before 
31-3-1950, i.e. on anv date before the date 
31-3-1950. Therefore, it is quite clear that 
a view has been taken by this Court tnat 
in a given case the word ‘before’, could 
include the day mentioned latitude being 
left to the person to choose his own time 
on that date. As already observed, in the 
present case the Legislature wanted to ex- 
tend the time for filing an application 
under Section 3 of the Act upto Ist April 
1970. Therefore, obviously the intention of 
the Legislature was to pen.it the filing of 
an application under Section 3 of the Act 
before the expiry of lst April 1970, 


K 
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13. In the context the word ‘be- 
fore’ is used, it is quite clear that the 
Legislature wanted that the application 
under Section 3 of the Act could be filed 
not later than lst day of April 1970. Even 
if the dictionary meaning of the word 
‘before’ is to be adhered to, the meaning 
of the word ‘before’ as given in Cham-~ 
ibers’s 20th Century Dictionary is ‘previ- 
ous to the expiration of’. If this meaning 
is given to the word ‘before’ as used in 
Section 3 of the Act, it will mean that an 
application under Section 3 of the Act, it 
could be filed before the expiration of or 
not later than the ist day of April 1970. 
Obviously in the present case the applica- 
tion has been filed on Ist April 1970, that 
is, before the expiry of Ist April 1970, 
which is the date specified in Section 3 of 
the Act. In this view of the matter, in my 
opinion, the application filed by the appli- 
cant on ist April 1970 was within time. 

14. In the view which I have 
taken, therefore, itis mot necessary 
consider the question as to whether the 
provisions of Section 5 of the Limitation 
Act will apply to the provisions of Sec- 
tion 3 of the Act. 

15. In the result, therefore, the 
revision application must fail, though on 
different grounds. However, in the cir- 
cumstances of the case there will be no 
order as to costs, rr 

Application dismissed. 
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Laxman Chandrabhan Naktode and 
mother, Petitioners v. Maharashtra Re- 
venue Tribunal Nagpur and others. Res~ 
pondents. 

Special Civil Applns. Nos. 1187 and 
1188 of 1969, Dj- 2-4-1975.* 

(A) Bombay Tenancy and Agricultu- 
ral Lands (Vidarbha Region) Act (99 of 
1958), S. 120-A (1) Second Proviso — In- 
terpretation. of last clause — It controls 
only first clause and not the second clause 
of the Proviso, 

The last clause of Second Proviso to 
S 120-A (1) relating to the remedy under 
S 36 only relates to that tenant who 
could take resort to it being unlawfully 
thrown out. The other case of a tenant 
who is in physical possession as a tenant 
on the date of the transfer and who may 
suffer the consequence of being thrown 
out because of the transfer is a distinct 


et AR AA 
*(To set aside orders of Maharashtra Re- 
yenue Tribunal, Nagpur in R. A. Nos. 


933 and 334/Ten/66, D/- 21-3-1968.) 
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ease which is specifically provided for and 
protected. (Para 25) 

The proviso shows that having point- 
ed out the two excepted cases where vali- 
dation is not to be given, only In one case 
the order of validation is required to be 
deferred where the tenant is out of pos- 
session to enable him to apply under Sec- 
tion 36 (1), and this is the case covered 
by the first part and not by. the second 
part, (Paras 23 and 24) 
The words “results in eviction” in the 
second proviso of S. 120-A (1) mean ‘may 
or is likely to result in eviction’, (1958) 60 
Bom LR 1146, Rel. on. (Para 25) 


(B) Bombay Tenancy and Agricultu- 
ral Lands (Vidarbha Region) Act (99 of 
1958), S, 120-A (1) Second Proviso — 
Transfer resulting im eviction — Not to 
be validated — Motive of transfer — Ir- 
relevant. 

It may be assumed that all cases of 
transfers may not necessarily ‘be induced 
by dishonest consideration. There may be 
bona fide transfers, However. the inten- 
tion of the person transferring and the 
intention of the person receiving ‘benefit 
under the transfer has not been specifi- 
cally made the basis of the Second Pro- 
viso. If the transfer—with whatever mo- 
tive made—is going to result in the evic- 
tion of the tenant, then the very object 
of the Act being frustrated, the transfer is 
not to be legalised as itis initially un- 
doubtedly unlawful under the nrovisions 
of Ss. 89 and 91 of the V. T. Act. 


{Para 21) 
Cases Referred: Chronological Paras 


(1958) 60 Bom LR 1146 = ILR (1959) Bom 
565 6, 25 
V. D. and A. M. Deshmukh, for Peti- 
a he A. M. Bapat, for Respondent 
0, 2. 


DESHMUKH, J.:— These two writ 
petitions have been referred by the learn- 
ed Single Judge of this Court. The ques- 
tion involved the interpretation of the 
provisions of Section 120-A of the Bom- 
bay Tenancy and Agricultural Lands (Vi- 
darbha Region) Act, 1958 (hereinafter re- 
ferred to as the Vidarbha Tenancy Act). 
The point has been directly decided by a 
Division Bench of this Court while inter- 
preting the parallel provisions of Section 
84-A of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948 (hereinafter re- 
ferred to as the Bombay ‘Tenancy Act). 
However, the learned single Judge felt 
that a reconsideration of the view taken 
seems to be necessary for reasons stated 
by him and hence he referred the matter 
to the Division Bench 

i The few facts that must be 
noted for understanding the point of con- 
troversy are these. One Sitabai who was 
a widow inherited agricultural property 
from her mother Bahenabai, Sitabai had 
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a daughter Sushila, who was married to 
one Laxman Naktods. This Sushila also 
died. She is survived by two children 
from. Laxman, namely, Arun and Usha, 
both minors, Sttabai executed two sepa- 
rate gift-deeds in favour of Usha and 
Arun in respect of Survey Nos. 21 and 23 
of the villages Chandkapur and Rasulpur 
respectively, both from the district of 
= Yeotmal, Usha was gifted survey No. 21 

measuring 18 acres 26 gunthas and Arun 
was recipient of survey No, 23, measuring 
9 acres 32 gunthas. Both these gift-deeds 
were executed on 24th January 1961. Ad- 
mittedly for both these lands, there were 
tenants who were holding the lands from 
Bahenabai long before the execution of 
the gift-deeds, Respondent No. 4 Damdu 
in Special Civil Application No. 1187 1 
the tenant of survey No, 21 and respon- 
dent No. 4 Shyamrao in Special Civil 
Application No. 1188 of 1969 is a tenant 
of survey No, 23. 


3 Immediately after the execu- 
tion of the gift-deeds in favour of the two 
minors, both the minors through their 
guardian, the father, served notices on 
the tenants on 18th of February 1961 
which were received by them on 17th 
February 1961. Soon thereafter on Febru- 
ary 25, 1961 the two minors filed two 
separate applications under Section 39 
read with Section 36 of the Vidarbha Te- 
nancy Act for the purposes of claiming 
the possession of the entire lands from 
both the tenants after evicting them. Both 
the cases initially proceeded ex parte and 
were heard on 1st of April 1961. The Naib 
Tahsildar passed his order on April 12, 
1961 and directed eviction of ‘both the 
tenants from their respective lands. Not 
only the ex parte orders were so obtain- 
ed, but the tenants were evicted on June 
13, 1961. It is not clear from the record 
whether executions were taken out or the 
tenants were otherwise deprived of pos- 
session. However, becoming aware of the 
proceedings in this manner, the tenants 
filed appeals and obtained restoration 
order on July 6, 1961. The appellate au- 
‘thority set aside the eviction orders and 
remanded both the applications under 
Section 39 read with Section 36 to the 
Naib Tahsildar for enquiry and disposal 
according to law. 

4, While the litigation between 


the two new owners of the property, 
namely, the minors, and the tenants of 


the lands was thus pending in the Ten-. 


ancy Court, the minors applied on Sep- 
ryan E 11, 1962 for validation of the gift- 
deeds in their favour on payment of the 
appropriate amount of penalty under the 
provisions of Section 120-A of the Vidar- 
bha Tenancy Act. Probably they became 
conscious after the tenants appeared in 
‘the tenancy cases and pleaded that the 
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new landlords had no lawful title at all 
to claim possession and precautionary 
measure was sought to be taken. 

5. In those applications the ten- 
ants do not seem to have been joined as 
party respondents, The transfers were 
validated by the Naib Tahsildar on ac- 
ceptance of Rs. 25 and Rs. 15 respectively 
as penalty by his order dated October 31, 
1962. In the appeal filed by the tenants, 
the appellate authority by its order dated 
July 31, 1963 set aside the validation 
order and remanded the cases to the Naib 
Tahsildar for disposal according to law 
after issuing notices to the tenants in ac- 
tual possession, The present petitioners 
the so-called owners, carried a revision to 
Maharashtra Revenue Tribunal but the 
Revenue Tribunal refused to interfere. 


6. After the cases were so remand- 
ed under Section 120-A of the Vidarbha 
Tenancy Act, the Naib Tahsildar found 
that the gifts would result in eviction of 
the tenants and he, therefore, held- that 
the transfers could not be validated and 
rejected the applications. While passing 
this order he took into account the two 
proceedings started by the petitioners 
under Section 39 of the Vidarbha Ten- 
ancy Act which were then pending and 
found that by validating the gift-deeds, 
the petitioners intended to evict the ten- 
ants under Section 36. The Deputy Col- 
lector on appeals expressed his view that 
the eviction under Section 36 read with 
Section 39 could not be.taken into ac- 
count as the possible eviction under those 
provisions was not a direct result of the 
transfers which is the only requirement 
for refusing validation under the proviso 
to Section 120-A of the Vidarbha Ten- 
ancy Act. However, he felt that the ap- 
peals did not He at all and on that tech- 
nical ground rejected the appeals. The 
present petitioners therefore approached 

e Maharashtra Revenue Tribunal by re- 
vision application. The Maharashtra Re- 
venue Tribunal took the view that where 
the transfers like the present petitioners 
could apply under Section 39 read with 
Section 36 on the strength of the gift- 
deeds in their favour, the possible evic- 
tion of the tenants in those proceedings 
was a result of the gift-deeds in their 
favour. Such cases are covered by the 
proviso to sub-section (1) of Sec, 120-A 
of the Vidarbha Tenancy Act, and, there- 
fore, such transfers could not be validat- 
ed. The Tribunal also relied upon a re- 
ported judgment of this Court in Vishnu 
Kondiba Sapte v. Nathu Mahadev Pra- 
dhan ((1958) 60 Bom LR 1146) in support 
of the view taken by it. The revision ap- 
plications were thus rejected. Being ag- 
grieved, the two minors have filed these 
two writ petitions in this Court, 

7 The léarned Single Judge in ‘his 
reference order is aware that a Division 
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Bench of this Court has already taken a 
certain view of the provisions of Section 
84-A of the Bombay Tenancy Act, which 
is identical in all respects to the provi- 
sions of Section 120-A of the Vidarbha 
Tenancy Act. The learned Judge, 
however, felt that the ending clause of 
the second proviso in sub-section (1) of 
Section 120-A has not been specifically 
considered iby the Division Bench and 
sufficient effect has not been given to that 
clause. According to him, all transfers 
from the date the Vidarbha Tenancy Act 
came into force upto 2lst of November 
1961 in breach of the provisions of Sec- 
tions 89 and 91 were required to be vali- 
dated and that was the substantive pro- 
vision which left no choice to the reve- 
mue officers, However, an exception was 
carved out where the validation certifi- 
cate was not.to be issued and that excep- 
tion dealt with two types of cases. One 
was where a transfer is effected after un- 
lawful eviction of the tenant, the valida- 
tion certificate is not to be issued for a 
period of 3 years within which the un- 
lawfully evicted tenant could apply for 
restoration of possession under sub-sec. (1) 
- of Section 36. Once the period of limita- 
tion expires when the right of the former 
tenant in actual possession ceases to be 
effective in terms of the remedy available, 
perhaps validation was possible. That was 
one case, The other case according to the 
learned Single Judge is where the trans- 
fer results in the eviction of the tenant 
and this eviction again must be unlawful 
and not lawful. When a tenant is lawfully 
evicted under any of the provisions of the 
Vidarbha Tenancy Act by the landlord, 
an application for restoration of posses- 
sion under sub-section (1) of Section 36 
of the Vidarbha Tenancy Act is impossi- 
ble. When the Legislature asks the autho- 
rities to wait for three years during which 
the evicted tenant could apply under sub- 
section (1) of Section 36, according to the 
learned referring Judge, only cases of un< 
lawful dispossession are taken into ac- 
count and not lawful dispossession. The 
ending clause would not govern the dis- 
possessions under the provisions of the 
Vidarbha Tenancy Act through the machi- 
nery provided by that Act to the owners 
of the property of the landlord This view 
has not been pointedly considered in the 
earlier Division Bench judgment and ac- 
cording to the learned Judge the reconsi- 
deration of the earlier view seems to be 
necessary. He has thus referred this mat- 
ter to this Bench so that if we come to 
the conclusion that the earlier decision re- 
quires reconsideration, we might in turn 
place the matter before the learned Chief 
Justice for referring the point involved ta 
a still larger Bench. 

8. The relevant provisions of Sece 
. tion 120-A of the Vidarbha Tenancy Act 
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which require interpretation are theses 
“120-A (1). A transfer or acquisition 
of any land in contravention of the pro- 
visions of Section 89 or 91 made before 
the 2ist day of November 1961. shall not 
be deemed or declared to be invalid 
merely on the ground that such transfer 
or acquisition was made in contravention 
of those provisions if the transferee pays 
to the State Government a penalty equal 
to one per cent of the consideration or 
one hundred rupees, whichever is lesgs 


Provided that, if such transfer is 
made iby the landlord in favour of a ten- 
ant in actual possession, the penalty pay- 
able in respect thereof shall be one rupee s 


Provided further that, if any such 
transfer is made by a landlord in favour 
of any person other than a tenant in ac- 
tual possession, and such transfer is made 
either after the unlawful eviction of such 
tenant or results in the eviction of the 
tenant in actual possession then, such 
transfer shall not be deemed to be vali- 
dated, unless such tenant has failed to 
apply for possession of the land under 
sub-section (1) of Section 36 within three 
years from the date of his eviction from 
the land. 


* + g3 


9. This is a section which valix 
dates certain transfers which wrre declar- 
ed invalid by the Act if they contravene 
the provisions of Sections 89 and 91. A 
brief reference to these sections may be 
relevant, The intention of Section 89 is 
that even where the owner of an agricul- 
tural land is in physical possession and is 
capable of transferring title along with 
possession, the transfers in favour of a 
non-agriculturist are ‘prohibited unless 
the non-agriculturist obtains a certificate 
from the Collector or an officer authoris~« 
ed by the State Government in that be- 
half and on conditions prescribed. The 
primary intention of this section is to pro- 
hibit transfer of agricultural land from 
one owner to another who is not an agri- 
culturist. This section operates only when 
the owner of agricultural land is in culti- 
vating possession himself. If there is a 
tenant on the agricultural land, the pro- 
visions of Section 91 operate. Where a 
landlord intends to sell any land leased 
to a tenant he has to follow the procedure 
laid down in Section 91. If there is a 
breach of either of these provisions, the 
sale is ineffective, If a person is in we 
ful possession under an invalid transfer 
in this manner, an enquiry in that behalf 
and the consequences that should follow 
are incorporated in Section 122 of the 
Vidarbha Tenancy Act, 


10. However, it appears to be a 
historical fact that several transfers were 
effected from the date Sections 39 and 91 
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came into force. The Legislature as a 
matter of policy decided ‘hat such unlaw-~ 
ful transfers made before the 21st of Nov- 
ember 1961 should be validated in the 
manner provided by the provisions of 
sub-section (1) of Section 120-A quoted 
above, The substantive part of sub-sec~- 
tion (1) above lays down that such trans~ 
fers shall not be deemed or declared to be 
invalid merely on the ground that such 
frarsfers or acquisitions were made in 
contravention of the provisions of Sec- 
tions €3 and 91 if the transferee pays to 
the State Government a penalty equal to 
one per cent of zh: consideration or one 
hundred rupees, whichever is less. How- 
ever, the Legislature made a distinction 
between a transfer in favour of an utter 
stranger and a transfer in favour of the 
tenant in possession. Jf the transferee was 
the tenant himself, who was in possession 
earlier, the transferee was made to pay 
a nominal penalty. of one rupee. This is 
the first proviso. The substantive part of 
sub-section. (1) together with the first pro- 
viso represents ane single provision in the 
matter of validating transfers, 


11. To be more correct, those pro- 
visions represent the new approach of the 
Legislature in giving directions to the offi- 
cers whose duty it was to make enquiries 
under Section 122 of the Vidarbha Ten- 
ancy Act, not to declare the transfers in- 
valid by stating that they shall not be 
deemed to be invalid provided the penalty 
is paid. 

12. However, the Legislature did 
not intend that every transfer in breach 
of Sections 89 and 91 upto or before the 
9ist of November 1961 should be validat- 
ed irrespective of any consideration, The 
second proviso added above again indi- 
cates a class of transfers from those which 
are not to be declared as invalid. The 
broad approach of the Legislature as can 
be now seen is that initially transfers in 
breach of Sections 89 and.91 were all dec- 
lared. invalid and inoperative. Provisions 
myere made under Section 122 for enquiry 
and declaration that the transfers are in- 
valid avd to take over lands in the pos- 
session of the State free of all encumb- 
rences and to dispose of these lands as 


provided by that section. This was ‘the 
initial scheme. Every transfer in breach 


of Sections 89 and 91 would lead to the 
consequence of forfeiture of that land to 
the State if the enquiry led to the conclu- 
sion that it was an invalid transfer in: 
breach of those two sections. Finding that 
this was too hard a result in the case of 
every ignorant landlord and land owner 
and also to protect several purchasers 
who might be otherwise bona fide pur- 
chasers the provision of Section 120-A (1) 
was brought on the statute book, How- 
ever, it is not a sweeping provision to 
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validate every transfer or not fo deem 
every such transfer as invalid. The Legis- 
lature has a distinct policy im emacting: 
Section 120-A. Though the ‘interests of 
the land owners and purchasers: upte @ 
degree were sought to be protected and! 
legalised, the Legislature did intemd that 
where there were tenants im actuat pos- 
session, the transfers im breach of Sec 
tions 89 and 91 should not have the effect. 
of putting these tenants inte a position 
which was worst. tan what it was under 
the substantive provisions: of the Act. In 
other words, while legalising certain 
transfers, the existing rights of tenants in 
possession were sought to be pratected 
and, therefore some ziovisiom was made 
sn the second provise to the above sec- 


tion for protecting tne rights of each 
tenants. ; 
13. What that protection is and 


how it operates, is the only question that 
falls for our consideration im this Htga~ 
tion, The second proviso which we are 
now directly required to construe, wni 
doubtedly carves out a class of cases. from 
the operation of the substantive provisions 
of Section 120-A, sub-section (1). HE a 
certain case falls under this proviso 
which in other words means; does not fall 
under the substantive provision. of sub- 
section (1) of the above section, it is urn- 
doubtedly a case which is hit by the pro- 
visions of Sections 89 and GI. With this 
approach in mind when we read the 
second proviso, we find that only cases 
which are taken into accoumt under this 
second proviso are those where the land- 
lord is making a trarmsfer in favour of a 
person other than a tenant im actual pos- 
session. In other words, this is a case fall- 
ing under Section 9! where there is a 
tenant on the land and where there is a 
tenant to the Iand the word ‘landilerd’ is 
to be construed accordingly under the 
provisions of the Vidarbha Tenancy Act 
Having considered the proposition of a 
transfer by a landlord im favour of a per- 
son: other than a tenant in actual posses» 
sion, the Legislature has again imzagined 
two types of cases. In the first place, there 
may be a case where the tenant in actual 
possession. is physically thrown out un- 
lawfully and the situation is created that 
on the date of the transf in favour of a 
stranger, there is no tenant im actual’ pos- 
session om the Iand. The other obvious 
category consists of those cases where 
there is a tenant in physical possession 
end still a transfer in breach of Section 91 
is made, i 


14. The clause describing the first 
types of cases consists of the following 
words, namel “...... and such transfer Is 
made either after the unlawf tl eviction 
‘of such fensnt......". The other typer of 
cases are described by th. clause that fol 
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lows, namely “or results in the eviction 
ef the tenant in actual possession then... 
wee Having thus described the two 
types .of -cases where the invalid transfer 
is not to be validated, there follows a 
further clause which is the main bone of 
contention, That clause is as follows: 

“unless such tenant has failed to ap- 
ply for possession of the land under sub- 
section (1) of Section 36 -within ‘three 
years from the date of his eviction from 
the land.” 
The view which is being canvassed before 
‘us on behalf of the petitioners, and which 
thas found favour with the learned Single 
Judge who made this reference, is 3 
the last clause quoted above, controls both 
the cases, namely, where a transfer has 
taken place .after physical unlawful evic- 
tion of the tenant in possession and as 
also the cases where transfer has taken 
place even when the tenant is present on 
the land 

15. It is furfher argued that an 
application under sub-section (1) of Sec- 
tian 36 by a tenant can be made if only 
the tenant is entitled to possession of any 
land or has been evicted in contravention 
of the provisions of sub-section (2) of Sec- 
tion 36. This is the limited right given to 
the tenant under sub-section (1) of Sec- 
tion 36 .apart from the provisions of limi- 
tation, within which the right is to be 
exercised. A tenant who has been evicted 
by .a landlord by following the procedure 
laid down in the Vidarbha Tenancy Act 
by .an application under sub-section (2) of 
Section 36 read with some other provi- 
sions of the said Act, cannot have any 
right to apply under sub-section (1) of 
Section 36, The reason is obvious. He is 
neither a tenant who has been unlawfully 
evicted iby a landlord in breach of Sec- 
tion 36 (2) nor is he a tenant who is en- 
titled to possession of the land, in view of 
the eviction order lawfully passed by the 
tenancy authorities. In other words, where 
fhe tenancy has ‘been terminated under 
fhe provisions of fhis Act and that results 
in the eviction order, the tenant loses all 
rights to apply for possession. On the 
basis of this logic, it is argued that where 
the tenant was out of possession physi- 
cally by an unlawful act on the date of 
the transfer, or where he was in posses- 
sion on the date of the transfer and is 
subsequently evicted, unless he has a law- 
ful right to apply under sub-section (1) of 
Section 36 of the Act, his case does not 
fall under the second proviso. If the case 
does not fall under the second proviso, it 
is automatically a case of a transfer 
which was invalid under Section 89 or 
Section 91 and it is required to bbe vali- 
dated under the substantive provisions of 
sub-section (1) of Section 120-A. 

16. As a further limb of the same 
argument, it is stated that the present pe- 
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titioners as landlord are merely applying 
for eviction of the tenants er the pro- 
visions of Section 39 read with Section 36. 
Those proceedings may be pending and 
it may þe assumed for arguments sake 
that ultimately they will succeed in ob- 
taining the eviction onder, Undoubtedly 
this is a case where the transfer might 
have resulted in the eviction. We might 
at once point out that Mr. Deshmukh the 
learned counsel for the petitioners, does 
not accept the proposition that even in the 
present case, it is the transfer that is re- 
sulting in eviction. What the argues is - 
that the transfer merely gives title to the 
petitioners but what may result in evic- 
tion is the proof they offer before the 
tenancy authorities that their cases fall 
under Section 39 and therefore, they are 
entitled to the order of eviction. We are 
not impressed by this kind of logic. Un- 
less there is a valid transfer, the peti- 
fioners are not entitled to apply at all for 
eviction. One has to ‘be a landlord before 
applying for eviction against a tenant. The 
petitioners ‘being transferees would not be 
landlords unless their transfer is ‘held to 
be valid. If at all they succeed in those 
applications under Section 39 read with 
Section 36 on the merits to be proved ac- 
cording to the provisions of Section 39, 


‘main reason why they are able to apply 


and. obtain success is that there thas been 
a valid transfer in their favour In our 
view, therefore, it is the transfer which 
is resulting in the eviction if those appli- 
cations were to succeed, 


17. Even on the basis of this ap- 
proach, what is argued is that is it every 
eviction that is contemplated by the types 
of cases which are covered by the clause 
“or results in eviction of tenant in actual 
possession’? What is contemplated is that 
an eviction against which a remedy under 
sub-section (1) of Section 36 should be 
available to the tenant, only those cases 
are excepted and not other cases falling 
under the general category under the sub- 
Stantive provisions of sub-section (1) of 
Section 120-A. It is the validity of this 
logic that must be tested, 


18. It would now be apprapriate 
to point out that there seems to ibe a 
theme in the mind of the Legislature in 
enacting the tenancy laws of the State 
and amending them from time to time. 
The ‘basic concept of this social piece of 
legislation has always ‘been that agricul- 
tural land which is natural property is 
limited and in spite of best human effort 
this kind of property will always be 
limited. Agricultural production and its 
improvement is again a basic necessity for 
any economy and how best to improve 
agriculture was the anxiety of the Legis- 
lature, They felt that the insecure tenure 
led to no inducement at all for improved 
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agriculture and it would be appropriate 
to create security of tenure in the first 
instance, After having made that experi- 
ment and tried it by passing the initial 
Act, it was then felt that the object of 
improving agriculture will be Setter serv- 
ed if the evil of absentee landlordisrn is 
abolished altogether and the tiller of the 
soil is made the owner thereof. By am- 
ending the two tenancy laws now current 
in the State in appropriate manner, a til- 
lers’ day was envisaged in the western 
part of this State and an appointed day 
* was enacted in the Vidarbha Tenancy 
Act so as to transfer compulsorily the 
title of agricultural lands to the tenants 
on that particular day. The legislative 
history of the Vidarbha Tenancy Act im 
that behalf shows that certain small hold- 
ers of land were initially in- 
tended to be protected and their 
cases were saved from the operation 
of compulsory transfer of title under the 
provisions of clause (c) of Section 42. The 
first appointed day, therefore, was lst of 
April 1961 when the transfer of compul- 
sory title took place in case of all other 
lands except those which were saved by 
the provisions of clause (c) of Section 42. 
By subsequent enactment even this pro- 
tection was taken:away and Ist of April 
1963 was declared as the appointed day 
for transfer of title of all lands including 
the lands of the small holders subject to 
certain rights being given to the small 
holders to apply within a prescribed 
period for obtaining those lands or the 
portions thereof for personal cultivation. 
When this object was being so implement- 
ed, certain restrictions were enacted on 
the transfers of agricultural lands. 
Though transfers were not totally prohi- 
bited, primarily it was an agriculturist 
who was entitled to obtain a transfer 
inter vivos. If the Collector was satisfied: 
that a person who is not an agriculturist 
desires to go in for agriculture, the Col- 
lector was authorised to grant permission 
for purchase of. agricultural land to a 
non-agriculturist under the conditions 
which were prescribed, The other restric- 
tion that was introduced was that the 
price of the property must be pre-deter- 
mined by the Tribunal when the sale is 
being made by the landlord of his land 
to the tenant or to other persons in the 
order of priority as laid down in Section 
Si. However, experience showed that due 
to ignorance or otherwise several transac- 
tions had taken place in spite of these 
statutory provisions and in many cases 
it appeared that agriculturists and tenants 
had themselves purchased or otherwise 
obtained transfers in their favour in order 
to quench their hunger for land. 

19.. The Legislature. therefore, 
thought that these transactions must be 
saved: However; while thinking in terms 
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of giving of some kind of amnesty to those 
unlawful transactions, a reservation was 
enacted by which such of the transfers as 
would evict the tenant in physical posses- 
sion or his right to possess and cultivate 
the land was not to be condoned. That 
seems to be the object of Section 120-A. 
The initial idea was to legalise all trans- 
actions and some payment of penalty was 
considered enough and an obligation was 
created upon the appropriate revenue 
officers to issue a certificate of validation. 
The proviso which we are called upon to 
construe falls under the excepted case 
where unlawful transaction is not to be 
legalised or condoned by acceptance of 
o and issuance of a validation certi- 
cate, 


20. What precisely is, therefore, 
the scope of this proviso and what was in- 
tended by the Legislature in carving out ` 
a further exception from the general 
class of invalid transfers which were to 
be validated under the substantive part 
of sub-section (1)? Here again, to us it 
appears that the Legislature was counte- 
nancing a certain: objective situation in re- 
lation to the land of the tenant, Undoubt- 
edly the only case that was in contem- 
plation was of lands on which there were 
tenants. Now these tenants could be on 
the date of the transfer either in physical 
possession or could be out of possession 
though the right to possess was Still there. 
The Legislature felt that ordinarilv a ten- 
ant in cultivating possession would ‘be on 
the land unless he was unlawfully thrown 
out, Where the situation was that a ten- 
ant in actual possession was thrown out 
unlawfully and the transfer was being 
effected as if to pretend that there was no 
tenant on the land, the Legislature pro- 
vided that in such cases the transfer shall 
not be legalised. They however, pointed 
out that if a tenant is thrown out unlaw-~ 
fully, the Tenancy Act has made a provi- 
sion for him to apply under sub-section 
(1) of Section 36 within a period of three 
years from the date of ouster and obtain. 
possession. If a tenant did not choose to 
take the advantage of those provisions 
and as if abandoned ithe land though ini-~ 
tially he was thrown out unlawfully, the 
Legislature did not think in terms of giy- 
ing him any protection. If, however, the 
tenant was vigilant in exercising his rights 
of claiming possession under sub-section 
(1) of Section 36 by applying within the 
prescribed: time, the transfer in the case 
of such land shall not be validated until 
after the remedy pursued by the tenant 
had. ended in a certain manner. If the 
tenant succeeded and obtained possession, 
transfer was not to- be validated at 


- 2L The other case was that the 
tenant may be in possession but the trans~ 
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fer has been effected as in the present 
case, We may assume that all cases of 
transfers may not necessarily be induced 
by dishonest consideration. There may be 
bona fide transfers, However, the inten- 
tion of the person transferring and the 
intention of the person receiving ‘benefit 
under the transfer has not been specifi- 
cally made the basis of the second pro- 
viso, The Legislature thinks that if the 
transfer—with whatever motive made—is 
going to result in the eviction of the ten- 
ant, then the very object of the Act being 
frustrated, the transfer is not to be lega= 
lised as it is initially undoubtedly unlaw- 
ful under the provisions of Sections 89 
and 91 of the Vidarbha Tenancy Act. The 
expression used by the Draftsman in the 
proviso and the placement of the particu= 
lar clause in this behalf in the second 
proviso under consideration has undoubt= 
edly created some confusion and difficulty 
of interpretation. The proviso which we 
have quoted above, shows that the first 
case which is provided for is of a tenant 
who is unlawfully evicted and thereafter 
immediately there is a reference to the 
case of a transfer which results in the 
eviction of the tenant in actual possession. 
Having referred to both these cases, then 
follows a clause which, requires the reve- 
nue officer to defer the validation certifi- 
cate until after the remedy of sub-section 
(1) of Section 36 is pursued by the tenant. 


22. Taking advantage of the place- 
ment of this last clause relating to the 
remedy to be pursued by the tenant at 
the end, what is being argued and what 
also found some favour with the learned 
Single Judge, is that this clause should be 
treated as controlling both the earlier 
cases. If that were to be done, as a next 
step in the logic it is argued that unless 
we have a case even under the second 
part which gives a right to a tenant to 
apply under sub-section (2) of Section 36, 
the transfer is not one which results in 
the eviction of the tenant and is liable to 
be validated. If a tenant is in physical 
possession at the date of the transfer and 
that was the case which was being pro- 
vided for, the Legislature did think un- 
doubtedly in terms of eviction which 
would follow the transfer, If the subse- 
quent eviction after the transfer was the 
result of that transfer, the Legislature in~ 
tended to cover such a case and to refuse 
validation. What exactly is the meaning 
of the clause “results in the eviction’? In 
the present case what is argued is that 
the minors who are donees under the gift- 
deeds have no other property and it is 
that fact which may lead to their success 
in the applications under Section 39 read 
with Section. 36 of the Act. If at all evic- 
tion results, it is the result of the minors 
having no other property and it is not the 
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result of the transfer by winch the dis- 
puted lands have come to the minors 
There is an obvious fallacy in this argu- 
ment. Could minors have ever applied for 
eviction of these tenants but for the trans-~ 
fers in their favour? Unless those trans- 
fers are validated as they are clearly in 
breach of Section $1, have the minors 
any valid right under law to apply for 
eviction unless there is a transfer in their 
favour and that the transfer is legalised 
or validated the minors have nothing to 
do with the land in question, If at all 
they could apply and those applications 
could result in eviction, that eviction is 
the direct result of the transfer and no- 
thing else. In our view, therefore, such 
tnansactions of transfers as are before us, 
are undoubtedly covered ‘by those cases 
for which the Legislature says that the 
validation should ‘be refused because these 
transfers may result in the eviction of the 
tenants. A future event of eviction is in 
contemplation and that event is the result 
of the transfer, 


23. It is further argued that as- 
suming that this was the meaning to be 
given to the second clause, how does the 
placement of the last clause becomes re- 
levant where the tenant has to apply 
under sub-section (1) of Section 36 if he 
is evicted, Where the tenant would be 
evicted in due course by an order of the 
Tahsildar under Section 36 in an applica- 
tion under Section 39, the tenant would 
not have a right to apply for restoration 
of his possession. We think that a closer 
examination of the draft of this proviso 
will show that having pointed out the two 
excepted cases where validation. is not to 
‘be given, only in one case the order of 
validation is required to be deferred 
where the tenant is out of possession to 
enable him to apply under sub-section (1) 
of Section 36, and this is the case cover- 
ed by the first part and not by the second 
part, 

24, Tt is true that all the clauses 
having been put together the draft of this 
proviso has undoubtedly become clumsy, 
but is certainly not unintelligible and a 
closer examination would show that the 
intention of the Legislature can be gather- 
ed fairly successfully. There is some m- 
herent indication in the language of the 
proviso where the case of a tenant in ac- 
tual possession who has been physically 
thrown out is alone being considered for 
the punposes of the last clause. Out of the 
two types of cases when the first type of 
case is described, the proviso describes 
the tenant as one ‘in actual possession’. 
Then the reference is that the transfer is 
made after his unlawful eviction, but 
while doing so, the expression used by 
the Legislature is that there is an unlaw- 
ful eviction of ‘such tenant’. The tenant 
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‘in actual possession? who was thrown 
out is now indicated by the section ex- 
pressly as ‘such tenant’. Thereafter the 
second type of cases are described where 
the transfer may result in the eviction of 
the tenant in actual possession, ‘Then fol- 
lows the clause deferring the validation 
ibeyend certain time when an application 
under sub-section (1) of Section 36 is 
pending. When a reference to that remedy 
is made in the last clause, the Legislature 
again reverts back to the old expression 
of ‘such tenant’ and says that the valida- 
tion is mot to be made unless ‘such tenant’ 
has failed to apply within the time ete. 
[Tke remedy which is to be pursued under 
Section 36 (1) was confined to such tenant 
and ‘such tenant’ is that tenant who has 
been unlawfully thrown out while he was 
jin actual physical possession ani the 
jtramsfer has taken place subsequent to 
ithe event of unlawful eviction, In this 
imanner, we think that if the last clause is 
{meant to govern only the first type of 
cases and not the second, since the Drafts- 
iman had put all these concepts tcgether 
land has merely uttered them one after 
fhe other, making reference in the last 
iclause applicable to the first type of cases 
by salient expression ‘such tenant’, an 
argument such as is being addressed to 
us, has become possible, This proviso of 
in fact the provisions of Sec. 120-A of the 
Vidarbha Tenancy Act are identical in 
words with the provisions of Section 84-A 
of the Bombay Tenancy Act. A Division 
Bench of this Court has already ccnstru- 
ed the provisions of Section 84-A «nd it 
is not for the first time that we ar= call- 
ed upon to construe these provisions. 

25. While doing so in the case of 
Vishnu Kondiba v. Nathu Mahadev, 
((1958) 60 Bom LR 1146) the learned 
` Judges have already taken the view that 
the words “results in eviction” in the 
second proviso of Section 84-A cf the 
Bombay Tenancy and Agricultural Lands 
Act, 1948, mean “may or is likely to re- 
sult in eviction”. That precisely is the 
view which we have taken by interpret- 
ing the provisions of Section 120-A of the 
Vidarbha Tenancy Act which are not only 
in pari materia but almost identical words 
to words with the provisions of Sec. 84-A. 
The main argument which has led to this 
reference is that the last clause which 
deals with the remedy under sub-section 
(1) of Section 36 available to the tenant is 
not expressly considered and discussed 
by the learned. Judges while . deciding 
Vishnu’s case (cit supra), What is argued 
4s that only those cases where a remedy 
is available to the tenant should. alone be 
considered relevant for the purposes of 
either the first part or the second part 
dealing with the two types of cases where 
validation has to be refused. It is.trce that 
the learned Judges have not discussed the 
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last clause in this perspective. Perhaps no 
such argument seems to have been add- 
ressed. to them. We have gone through 
the whole report and it appears that such 
an argument does not seem to have been 
addressed to the Court at that time. Even 
after considering the argument which we 
have above discussed, our view is that the 
last clause relating to the remedy under 
Section 36 only relates to that tenant who 
could take resort to it being unlawfully 
thrown out, The other case of a tenant 
who is in physical possession as a tenant 
on the date of the transfer and who may 
suffer the consequence of being thrown 
out ‘because of the transfer is a distinct 
ease which is specifically provided for 
and protected. 


26. This being our view, we think 
that the judgment in Vishnu v. Nathu 
(cit supra) represents the correct law and 
there is no need to reconsider the view 
already taken by this Court. It would, 
therefore, follow that the final order pass- 
ed ‘by the Naib Tahsildar, as confirmed by 
the appellate as well as the revisional 
authorities being the correct order must 
be upheld. Though the Collector ulti- 
mately rejected the appeals on technical 
grounds did observe that the transactions 
were required to be validated. In view of 
our discussion above, that was clearly an 
erroneous conclusion. In the view we 
take, the petitions fail and are dismissed. 
However, in the circumstances, though 
the rule is discharged, there will be no 


order as to costs, 
Rule discharged, 
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Wasudeo Madhaorao Assarkar and 
another, Petitioners v. The State of Maha- 
rashtra, Respondent, 

Special Civil Appin. No. 961 of 1970, 
D/- 27-2-1975.* 

(A) Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act (27 of 1961), 
S. 8— Scope— Provision applies to trans- 
fer or partition by act of parties made 
inter vivos — Other modes of transfer or 
partition not prohibited — Hindu joint 
family as person — Transfer or partition 
of joint property — Applicability of S. 8. 
{Hindu Law — Partition). ; 

The provision of S. 8 is limited to 
transfers or partitions of the kind stated 
in the Explanation. If the transfer or par- 


Ampato nET AAAA A e N 

*(To set aside order of Maharashtra Re- 
venue Tribunal, Nagpur in Appeal Na. 
AIC-A-111 of 1969, D/- 19-6-1970.) 
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tition is effected by act of parties made 
inter vivos, then clearly Section 8 is at- 
tracted. Jt follows that transfers or dis- 
positions of other kinds or partitions by 
other process are not spoken to by any 
express terms. Thus, the cases of attach- 
ment and sale of property by due process 
of law or divisions pursuant to execution 
of decrees or orders are excluded. 
; {Para 10) 
Family, being the person who cam 
hold lend in excess of the ceiling area, 
would not be in a position to transfer or 
partition property by act of parties made 
inter vivos. If the coparcenary or a joint 
Hindu family by its own act or by agree- 
ment of all those who constitute such @ 
family or coparcenary brings about a par- 
tition, then alone the Legislature intend- 
ed to ignore such act of partition and its 
effect. Persons who have obtained decrees 
against the family may attach landed pro- 
perty subject to law and put it to sale 
without any prohibition. Similarly, the 
properties with the family may be sub- 
jected to the process of law of attachment 
and duress under the several provisions 
of other Acts, like for recovery of taxes 
or land revenue, etc, The resort to law 
Courts by amember of the family fo 
effect divisions or partitions of property is 
a recognized lawful activity notwith- 
standing the provisions of Section 8. HE 
eventually the partition is effected 
through the mediation of Court or arbi< 
tration, it cannot be treated as a partition 
made by act of parties inter vivos. It 1s 
only when the decree obtained by such 
modality is clearly shown to be collusive 
or can be treated as nothing but taken by 
the parties in some agreement or under- 
standing so as to defeat the process of 
law, such partition would be treated as 
having ‘been effected by act of parties 
made inter vivos for the purpose of Sec- 
tion 8. When the suitor is a minor suing 
by a guardian, it will be for the Court to 
hold whether division is necessary in the 
interest of the minor and if a preliminary 
decree is made im such a suit, then the 
divided status of the minor would date 
back to the date of the institution of the 
suit, Such individual act of an individual 
that affects the status as well the property 
of the family cannot be equated as the 
act of the family as such. 1968 Rev Rul 48, 
Foll; AIR 1971 SC 2137 and 1973 Mah LJ 
978, Distinguished; AIR 1964 SC 136 and 
AIR, 1968 SC 1018, Ref. to. 
(Paras 12, 14 and 21) 


(B) Interpretation of Statutes — Ad- 
dition of words, 

While intenpreting a prohibitive 
clause, which gives rise to penal conse- 
quences nothing more would be permissi- 
ble to be added. It is impermissible course 
to add any words to the provisions of the 
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statute upon some plenary assumptions 
that the language of law lurches itself 
and does not reflect some umhidden inten~ 
tion, (Paras 10 and. 12) 

(C) Constitution of India, Art, 141 — 
Obiter dicta of Supreme Court — Bindi 
effect — (Precedents. — Obiter dicta o 
Supreme Court), 

Even an observation of the Supreme 
Court in the nature of obiter dicta is bind- 
ing on the High Court. But every decision 
of a case has to be understood in the com- 
text of the controversy. Mere logical ex- 
tensions from the ratio or from obiter 
dicta are not the part of ratio nor of dicta, 

. (Para 16) 

_(D) Maharashtra. Agricultural Lands 
(Ceiling on Holdings) Act (27 of 196%), 
S. 8 — Validity — Provisions. net viola- 
tive of Arts, 14, 19 (1) (£) and 25 of the 
Constitution — Act is under protection af 
constitutional umbrella of Sth Schedule, 
Item 34 read with Art. 31-B of the Con- 
stitution, (Constitution of India, Arts. 14, 
19 (1) (f), 25 and 31-B). (Para. $3) 

(E) Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act (27 of 1961) 
Pre. — Validity — State Legislature: com- 
petent to make Ilaw —— No mroads on per- 
T law. (Constitution of. Imdia, Art. 

Only because a person happens to be 
propagating or folowing a particular reli- 
gion, it cannot be said that his right to 
property is also a religious right, Law re- 
garding property can always be the sub- 
ject of legislation. The State Legislature 
was fully competent to make laws re- 
garding the land and only because cer- 
tain rights which were formerly enjoyed 
by a given mode and manner indicated by 
personal law are regulated or modified 
with regard to enjoyment and holding: of 
land, it is not a legislation that puts any 
inroad on that law nor’ is a legislation. 
that affects religious liberty. (Para 34) 
Cases Referred: Chronelogical Paras 
1973 Mah LJ 278 = 75 Bom LR 121 r 

: 15, 16 

(1972) Spl, Civil Appin. No. 947 of 1970, 
D/- 4-4-1972 (Bony 13, 14 
AIR 1971 SC 2137 = (1972} 1 SCR 48 15, 
16, 17, 26 

AIR 1968 SC 1018 = (1968) 3 SCR 119 22 
1968 Rev Rul 48 13, 15, 16, I7, 18. 28 
ATR 1966 SC 432 = (1966) 1 SCR. 349 24 
AIR 1964 SC 136 = (1964) 2 SCR 933 21 


S. N. Kherdekar, for Petitioners; V. 
VY. Naik, Hon. Asstt. to A. G. F., for Res- 
pondent. ; 

ORDER :— A dialectical debate hav< 
ing somewhat far-reaching consequences 
upon the legislative dynamism the 
statutory dictates es contained in the 
provisions of the Maharashtra Agricultu- 
ral Lands (Ceiling on Holdings) Act, 1961 
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(hereinafter called the Act) is raised by 
the present petition, 


2. For the purpose of the present 
petition, the facts are few and are undis- 
puted, Petitioner No. 1 is the father and 
petitioner No. 2 is his son. The joint 
Hindu family of which petitioner No. li 
was the Karta held agricultural lands to 
the extent of 157 acres 19 gunthas at dif- 
ferent villages, all located in tahsil Akot, 
district Akola, for which under the Act 
the ceiling area is 78.00 acres. Petitioner 
. No. 2 Milind was born in the family on 
November 8, 1961. The family is govern- 
ed by Mitakshara Hindu Law. 


3. The Act came into force on 
January 26, 1962 and on that date the 
family of which the petitioner No. 1 was 
the Karta held land in excess of the ceil- 
ing area of 78 acres and was thus liable 
to file return under Section 12 of the Act. 
It appears that petitioner No. 1 filed a 
return on February 28, 1962, which was 
rejected as there was omission of field 
survey No. 12 and he was directed to file 
a fresh return, As there was fine imposed, 
proceedings appear to have gone before 
the Mah. Revenue Tribunal and the fine 
imposed on petitioner No. 1 was reduced to 
Rs. 10. Thereafter fresh return was filed 
on August 11, 1967. By that return, it was 
pointed out that petitioner No. 2, who was 
minor, filed a civil suit No. 344 of 1965 in 
the Court of Civil Judge, Junior Division, 
Akot, against his father, i.e. the Karta of 
the family in which he prayed for parti- 
tion. It was stated that eventually the 
said suit was decreed. The preliminary 
decree for partition was made by the 
Civil Judge, Junior Division, Akot on 
April 6, 1967. By that decree, the Court 
declared that Milind, the minor son in the 
family, was entitled to one-half share in 
the property shown in the plaint Schedule 
A to H and was entitled to get his share 
partitioned. The partition was directed 
to be made through Collector under Sec- 
tion 54 of the Code of Civil Procedure as 
those properties involved the revenue 
paying estate. It appzars from the preli- 
minary decree that to this suit defendants 
Nos, 2 to 15 were joined on the- allega- 
tions that the Karta of the family had 
sold survey No. 12, area 31 acres 37 gun- 
thas, to the defendants Nos. 2 to 15, which 
transaction was neither supported by legal 
necessity nor was for the benefit of the 
estate nor for the berefit of the minor. It 
was alleged in the suit that -the Karta 
was squandering the property for satisfy- 
ing the immoral pleasures. The minor fil- 
ed the suit by guardian who was his 
grandfather by name Vishwambhar Fad- 
naik The preliminary decree shows that 
the strangers i.e. alienees like defendants 
Nos. 2, 5, 14, 15, 9, 10. 3, 4. 6 and 7 were 
represented. by counsel. It is only defen- 
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dants Nos. 12 and 13 who remained ex 
parte. It does not appear that defendant 
No, 1, ie. the father, was represented by 
any counsel. By that decree the field sur- 
vey No. 12, which was transferred to de- 
fendants Nos. 2 to 15, was directed to be 
put to the share of defendant No. 1. On 
September 15, 1967, it appears that even- 
tually partition was effected of this re- 
venue paying estate by Naib Tahsildar, 
Akot in Revenue Case No. 2/22/67-68 of 
Khaparwadi Bk, As a result of this liti- 
gation, Milind the minor son got 78 acres 
of land in his possession as his property. 
It is obvious that the suit was filed some- 
time in October 1965 and was decreed on 
March 23, 1967, signed ‘by the learned 
Judge making the decree on April 6, 1967. 
Thus by filing the suit in 1965, Milind 
purported to declare his unequivocal. in- 
tention to separate from the joint family 
and work out his right through court, 
which is eventually reflected in the de- 
cree made by the Court in his favour. 


4, Now when this decree was put 
before the Ceiling authorities, whose 
orders are impugned in the present peti- 
tion, they have ignored the same holding 
that it is a collusive decree. Some of the 
reasons that weighed for reaching that 
conclusion are that after the proceedings 
in ceiling were started against the Karta, 
the suit was filed; that to this suit mother 
was not joined as a party nor any share 
given to her by the decree. It was merely, 
therefore, a device or a cloak to avoid 
the effect of the Act. Taking that view 
about the making of the decree itself in 
favour of the minor, the authorities pro- 
ceeded to hold that the family, which is 
a person under the Act, is a holder of 157 
acres 19 gunthas as the total land out of 
which 79 acres 19 gunthas would be the 
surplus land. Those orders are challenged 
by the present petition. 


5. If therefore the partition that 
disrupted the joint family at the instance 
of the minor son in the family was valid- 
ly brought about, there being no prohibi- 
tion to make such partition under any of 
the provisions of the Act, then the im- 
pugned decisions cannot be treated as 
validly made. The whole controversy 
Trivets for this round the question whe- 
ther the partition brought about by 
Milind by filing the civil suit in 1967 is 
within any of the statutory inhibitions of 
any of the provisions of the Act and. whe- 
ther the same can be ignored. If not, what 
ys its effects under the provisions of the 

ct? 

6. A brief re’sume’ of the relevant 
provision of the Act is necessary to ex- 
actly find out the answer to these ques- 
tions. The Act came into force on January 
26. 1962, and that is the appointed day. 
referred to and as defined in the Act. By 
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Ghose was discharged in September, 1967. 
The general notice might have been issu- 
ed to the tenants but there is no specific 
evidence of any particular notice to the 
present applicant, But it is also appa- 
rent that the present applicant did not 
try to find out the position. In this con- 
nection, the answers given to certain ques- 
tions, namely, Q. 298 and Q, 299 of Surana 
are significant. that is to say, he stated 
that he did not try to find out. It appears 
to me that if the tenant was there in the 
said premises and if the tenant had want- 
ed to find out who the landlord was, if 
any, immediately it was possible to find 
out who the landlord was. Therefore, in 
my opinion, though the tenant did not 
have actual knowledge, the tenant was 
guilty of not finding out. and of not pay- 
ing the rent to the correct landlord. The 
deposits, therefore, to the credit of Mr. 
Ghose for the months of September, 1967 
to June, 1968, were therefore, not valid 
deposits in accordance with the West Ben- 
gal Premises Tenancy Act, 1956. 


15. Counsel for the landlord also 
urged that the tenant had made incorrect 
or false statement in the application for 
making the deposit. Such incorrect or 
false statements would come within the 
mischief of Section 22 (2) of the Act. The 
mistake seems to be that instead of des- 
cribing Mr. Ghose as Receiver jin Suit No. 
1133 of 1969. he described the Receiver in 
Suit No. 133 of 1959 in Ex. 6. In Ex. 5 
the challan was not signed by the defen- 
dant, a firm, the name of the defendant 
was stated, instead of Rs. 221.38 at one 
place he stated 222.38. One rupee com- 
mission was included. There were some 
mistakes in the name of the firm. These 
mistakes, in my opinion, were not rele- 
vant and material mistakes and not 
calculated to mislead and were not rele- 
vant and material for this purpose. In 
this connection I am in respectful agree- 
ment with the observations made in the 
decision made in the case of Subhas Chan- 
dra Bhattacharjee v. Panchu Rani Dutta, 
reported in (1960) 64 Cal WN 438. The 
facts of the case in the case of Dr. P. Bhat- 
tacharyya v. Smt. Lakhpati Debi, report- 
in (1960) 64 Cal WN 763 are such where 
the Court came to the view that wrong 
statement was deliberately made by the 
tenant to misiead the landlord. In the 
aforesaid view of the matter. I am unable 
to accept this contention on behalf of the 
landlord. 


16. In the premises, therefore, I 
am of the opinion that the tenant is lia- 
ble to deposit to the Court under Section 
17 (2) of the Act the rent for thé months 
of Sepember, 1967. to June, 1968. I dì- 
rect, therefore. that the applicant would 


deposit an amount equivalent to the 


amount of rent for the months, of Septem- 


‘ber, 1967 to June. 1968. He will- make 
such deposit, in . Court within a period of 
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six weeks from this date. The tenant ap- 
plicant will be at liberty to withdraw the 
amount if he has already deposited, such 
rent with the Rent Controller in the 
mame of Mr. T. K. Ghose as Receiver for 
the months of September, 1967 to June, 
1968 in respect of the said demised pre- 
mises. The tenant applicant, Rawatmal 
Bhairadan is entitled to withdraw the 
money from the Rent Controller, 


17. Cost of this application to be 
taxed as of a suit. Cost of this applica- 
tion will be cost in the cause, 


18. Certified for two Counsel. 


19. The suit is adjourned accord< 
ingly for two months from this date. 


20. So far as the deposit and ac- 
ceptance are concerned the Registrar, 
Rent Controller and all parties to act on 
a signed copy of the minutes. 

Petition allowed, 
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SANKAR PRASAD MITRA, C. J. AND 
S. K. DATTA, J. 

Santimoy Dey, Appellant v. Suriya Pro- 
perties Private Ltd. and others, Respondents. 
Appeal No. 184 of 1975, D/- 27-11-1975. 
(A) Limitation Act (1963), S. 12 (2) — 
Word “requisite” in S. 12 (2) —- Meaning — 
(Words and Phrases — Word “requisite). 
The word “requisite” is a strong word; it 
may be regarded as meaning something more 
than the word “required”. It means ‘pro- 
perly required’ and it throws upon the pleader 
or counsel for the appellant the necessity of 
showing that no part of the delay beyond the 
prescribed period is due to his default. AIR 
1928 PC 103, Followed. (Para 14) 


Appeal against order of single Judge 
dated 17-7-1973 quashing certain allotment 
order of State Government—State preferring 
appeal on 24-12-1973 — S was made res- 
pondent to that appeal —: That appeal was 
dismissed as State did not proceed with ap- 
peal — S filed appeal against same order 
on 10-6-1975 — Certified copy of order show- 
ing that S applied for copy on 18-7- 
1973 and obtained copy on 31-5-1975 — 
Failure of S to explain as to why he did not 
inform Copying Department for nearly two 
years that the order had been filed — Appeal 


of S held to be barred by time. (Para 20) 
Cases Referred : Chronological Paras 
AIR 1969 Punj & Har 76 19 


(1958) A. F. O. O. No. 160 of 1957, Dj- 25-8- 
1958 (Cal) 17 
AIR 1928 PC 103 = 32 Cal WN 845 = 55 
Ind App 161 14 
Somenath Chatterji with Soumen Ghose, - 

for Appellant; S. L. Saraf with Mrs. Indrani 
Chatterji. for Respondents. 
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SANKER PRASAD MITRA, C. J. :— 
On the [6th August, 1958, the State of West 
Bengal requisitioned three rooms on the first 
floor and one room on the second floor of 
premises No. 153/34, Acharya Prafulla Chan- 
dra Road, Calcutta-6 from Suriya Properties 
Pvt. Ltd. These rooms were allotted for 
residential purposes of Shri Chandrahas Dey, 
an employec of the State Government who 
was working at the material time at the Lake 
Depot of the State Transport Corporation. 


2. On Acril 1, 1965, Chandrahas was 
transferred to Durgapur. He requested the 
State Government that the requisitioned pro- 
perty should be transferred to Santimoy Dey, 
the present appellant, who was an Upper 
Division Clerk of the Health Department of 
the Government and a younger brother of 
Chandrahas. He asked for this transfer to 
enable the members of his family to reside 
in-the requisitioned premises. The Govern- 
ment of West Bengal, it appears, complied 
with the request. Thereupon Suriya Proper- 
ties Private Limited, as the owner of the pre- 
mises, filed an application under Article 226 
being Matter No. 394 of 1965. challenging 
the said transfer. Santimoy Dey was a party 
to this application. 


3. Mr. Justice Ghose, on the 17th 
July, 1973 quashed the allotment order of the 
West Bengal Government in favour of Santi- 
moy Dey. 

4, The State of West Bengal prefer- 
red an appeal egainst the judgment of Mr. 
Justice Ghose on the 24th December, 1973, 
being Appeal No. 398 of 1973. Santimoy 
Dey was the respondent No. 3 in this appeal. 

5. On the 21st June, 1973, the Land 
Acquisition Collector gave notice to Santimoy 
to vacate the requisitioned premises by the 
31st August, 1974, stating that the Govern- 
ment had decided to de-requisition the pre- 
mises. 


6. The said Appeal No. 398 of 1973 
came up for hearing before me and my learn- 
ed brother Mr. Justice S. K. Roy Chow- 
dhury on August 10, 1974. When the appeal 
was called on for hearing, Counsel for the 
appellant stated that his instruction was not 
to proceed with the appeal. The appeal was 
dismissed and all interim order were vacated. 

7. On July 30, 1974, the First Land 
Acquisition Collector gave notice to Santimoy 
again to vacate the requisitioned premises by 
November, 1974. On the 17th February, 
1975, the Deputy Secretary, Land Revenue 
Department informed Santimoy that he should 
yacate by the 3ist March, 1975, positively, 
failing which, action according to law would 
be taken. On the 4th April. 1975, the First 
Land Acquisition Collector served a notice 
under sub-section (1) of S. 7 of the West 
Bengal Premises Requisition and Control 
(Temporary Provisions) Act 1947 on Santtmoy 
to vacate the premises within 14 days. 
Santimoy, on 21-4-1975, filed an appeal be- 
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fore the Commissioner, Presidency Division 
under Section 8 against the First Land Acqui- 
sition Collector’s order aforesaid. 

8. Again, on the 28th April, 1975, the 
First Land Acquisition Collector served notice 
under Section 9 of the said Act, stating that 
possession of the premises will be taken by 
the Police on May 8, 1975 at 3 P. M. 


9, Thereupon, on the Sth May, 1975, 
Santimoy filed an application under Art. 226 
challenging the order under Section 9 of the 
West Bengal Premises Requisition and Con- 
trol (Temporary Provisions) Act in the ap- 
pellate side of this Court. He obtained a 
rule and an injunction restraining the respond- 
ents from proceeding with or taking any steps 
in terms of the said notice under Section 9. 

10. On the 10th June, 1975, Santimoy 
filed the present Appeal No. 184 of 1975 
against the order of Mr. Justice S. C. Ghose 
passed on the 17th July, 1973. 


At. On August 25, 1975, Suriya Pro- 
perties Pr. Limited made an application to us 
Stating that the Memorandum of Appeal filed 
On the 10th June, 1975, by Santimoy Dey be 
taken off the file or rejected or dismissed. The 
principal contention being that the appeal is 
barred by limitation. 


12. Now, the order appealed against 
was passed on the 17th July, 1973. The time 
for filing of appeal against the order under 
Article 117 of the Limitation Act, 1963, was 
thirty days. But Section 12 (2) of the Limi- 
tation Act, 1963 provides as follows :— 

“In computing the period of limitation 
for an appeal or an application for leave to 
appeal or for revision or for review of a judg- 
ment, the day on which the judgment com- 
plained of was pronounced and the time re- 
quisite for obtaining a copy of the decree, 
sentence or order appealed from or sought 
to be revised or reviewed shall be excluded.” 


13. The appelfant’s contention is that 
the order was passed on the 17th July, 1973. 
He applied for a certified copy of the order 
on the 18th July, 1973. He obtained the 
certified copy on the 31st May, 1975 and 
filed the appeal on the 10th June, 1975. If 
we deduct, therefore, the period taken for 
obtaining a copy of the order the appeal is 
well within time. Prima facie the appellant’s 
contention is sound but there are further 
facts to be gone into to reach a proper con- 
clusion. 


14. The word ‘requisite’ in sub-sec- 
tion (2) of S. 12 was construed by the Judi- 
cial Committee of the Privy Council in J. N. 
Surty v. T. S. Chettyar, 32 Cal WN 845 = 
55 Ind App 161 = (AIR 1928 PC 103). At 
p. 170 (of Ind App) = (at pp. 105, 106 of 
AIR) it is stated: 

“The word “requisite” is a strong word; 
it may be regarded as meaning something 
more than the word “required” It means ‘pro- 
perly required’ and it throws upon the pleader 
os counsel for the appellant the necessity of 
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showing that no part of the delay beyond the 

prescribed period is due to his default.” 
15. In the instant case we have seen 
that an appeal against the order of Mr. 
Justice Ghose dated the 17th July. 1973, was 
filed by the State of West Bengal on the 24th 
December, 1973 and that appeal was dismiss- 
ed on the 10th October, 1974. The present 
appellant filed his appeal against the same 
order on the 10th June, 1975. 

16. It is in evidence that the present 
appellant was present in Court while Matter 
No. 394 of 1975 was going on before Mr. 
Justice Ghose vide paragraph 10 of the peti- 
tion of Suriya Properties Private Limited, 
affirmed by the affidavit of Anandjee Jiwan- 
das Suriya on the 25th August, 1975. 


17. In the matter of obtaining certi- 
fied copies of order or decrees on the Ori- 
ginal side, a certain procedure is followed. 
That procedure has been noted by a Divi- 
sion Bench consisting of Chief Justice 
Chakravartti and Mr. Justice Lahiri (as he 
then was) in an appeal from original order 
No. 160 of 1957 (Cal), (Prativa Bala Mitra v. 
Gour Lal Mitra). The judgment was delivered 
on the 25th August, 1958. In this judgment 
the long established practice of this Court has 
been judicially noticed. Chief Justice 
Chakravartti observes : 


“It is stated by the office that no certi- 
fied copy of any order or decree can be sup- 
plied till the decree or order has been filed 
and the copying department cannot possibly 
become aware whether a decree or order has 
or has not been filed, unless it is informed. 
There has accordingly grown up a practice 
and it is now a practice of very long-stand- 
ing that immediately after a decree or order 
is filed, a party who has put in a requisition 
for a certified copy informs the Copying 
Department of the fact and then the Copy- 
ing Department proceeds to mark the folios 
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18. The practice, therefore, is that the 
party applying for a certified copy of an 
order or decree has to inform the Copying 
Department that the order or decree has been 
filed and then the Copying Department notifies 
to him the folios required. In the instant 
case before Mr. Justice Ghose there were 
three parties principally — The Suriya Pro- 
perties Private Limited, the State of West 
Bengal and Santimoy Dey. The order was 
made, as we have seen, on the 17th July, 
1973. The order was completed and filed on 
the 24th September, 1973. Suriya Properties 
Private Ltd. were notified of the requisite 
folio and stamp on the 25th September, 1973 
which shows that on or before that date they 
had informed the Copying Department that 
the erder had been filed. Suriya Properties 
. Pyt. Limited obtained the certified copy on 
the 27th September, 1973. 

19. Shri N. C. Mitra, Solicitor for the 
State of West Bengal, was notified of the re- 
quisite number of folios and stamp on 
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November 26, 1973, which again shows that 
he had informed the Copying Department on 
or before November 26, 1973 that the order 
had been filed. Shri N. C. Mitra obtained 
the certified copy on January 9, 1974. So 
far as the present appellant, Santimoy Dey, 
is concerned, he was notified of requisite 
number of folios and stamp only on May 17, 
1975. This shows that although the two other 
parties had informed the Copying Department 
of the filing of the order on or before Septem- 
ber 25, 1973 and November 26, 1973, San- 
timoy Dey did not inform the Copying De- 
partment that the order had been filed until 
May, 1975. On these facts we are unable to 
State that the time taken by Santimoy Dey 
in obtaining the certified copy of the order 
was a time ‘requisite’, that is to say, was a 
time ‘properly required’. A Division Bench 
of the Punjab and Haryana High Court in 
National Tobacco Co. Employees’ Union vV. 
Labour Court, AIR 1969 Punj and Har 76 
also took a similar view. 


20. On the facts and in the circum. 
stances of this case, therefore, we are of 
opinion that the present appeal is barred by 
limitation. Santimoy Dey has not been able 
to explain to our satisfaction in the context 
of the attending circumstances as to why he 
did not inform the Copying Department that 
the order had been filed for nearly two years. 
We do not thus find any sufficient cause for; 
his not preferring the appeal within time.’ 
De appeal is dismissed. No order as to 
costs, 


Appeal dismissed. 


AIR 1976 CALCUTTA 83 
SABYASACHI MUKHARJI, J. 
Purusattam Das Pashari, Petitioner v, 
First Land Acquisition Collector, Calcutta 
and others, Respondents. 


Civil Revn. Case No. 6171 (w) of 1972, 
D/- 24-11-1975. 

(A) Land Acquisition Act (1894), S. 6 — 
Declaration under — Forms and contents of 
—Statutory requirements. 


The statutory requirement of Section 6 
is that the particulars of the land must be 
given so as to identify the land intended to be 
acquired. What are the sufficient particulars 
in a particular case must depend on the facts 
and circumstances of each case. Mere men- 
tion of the fact that a site plan of the land 
proposed to be acquired can be inspected at 
the office of the acquiring authorities does 
not exonerate the obligation to give the parti- 
culars of the land. Furthermore making of 
a plan for acquisition is not a statutory re- 
quirement. What is statutorily required, how- 
ever, is that where a plan has been made the 
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place where such plan could be inspected 
must be indicated. But in case where area 
has .been indicated and given certain parti- 
culars and a plan has been prepared and the 
place where the plan can be inspected has 
been indicated in the declaration under Sec- 
tion 6, it cannot be said that sufficient parti- 
culars has not been given. (Paras 2, 3) 

(B) Constitution of India, Art. 226 — 
Delay — Petitioner challenging declaration 
under S. 6 of Land Acquisition Act issued on 
3-12-1971 — Petition filed in Jate 1972 could 
not be said to be belated, when petitioner was 
not served with the declaration. (Para 4) 

(© Constitution of India, Art. 226 — 
Challenge to declaration under 5. 6 of Land 
Acquisition. Act — Petitioner preferring claim 
— That by itself cannot cure the defect, if 
the declaration is vague — Petition, held 
maintainable. (Para 4) 
Cases Referred: Chronological Paras 


AIR 1970 All 414 = 1969 All LJ 
(FB) 

(1967) 71 Cal WN 129 = ILR (1967) 1 
Cal 157 2 


(1966) 70 Cal WN 503 2 


R. L. Bajoria, Bhaskar Gupta, P. L. 
Khaitan, for Petitioner; K. M. Ganguly, 
Tapan Kumar Sen Gupta (for No. 2), S. D. 
Banerjee, D. N. Das, Prasant Kumar Ghosh, 
(for No. 3), for Respondents. 


ORDER :— The petitioner is the owner 
of premises Nos. 12-A and 12-B, Russel] Street, 
Calcutta. Both these premises were former- 
ly numbered as 12, Russel Street. The said 
premises were purchased by the petitioner in 
the year 1960. The total area was 9 Bighas 
1 Cottah 4 Chittaks and 40 Square feet, of 
which more or less approximately 24 Cottahs 
fell in what is now premises No. 12-A, Russel 
Street, and the balance area measuring ap- 
proximately 7 Bighas 17 Cottahs 4 Chittaks 
and 40 Square feet fell in the premies what 
is now known as 12-B, Russel Street, Calcutta. 
On the 11th of November, 1968 a notification 
-was issued under Section 4 of the Land 
Acquisition Act, 1894 in respect of a portion 
of premises No. 12-B, Russel Street, Calcutta, 
and a portion of premises No. 3, Russel 
Street, Calcutta, which is across the road. 
The said notification was published on the 
5-12-1968 in the Calcutta Gazette. It was 
‘stated that 0.2250 hectare of premises No. 
12-B, Russel Street were intended to be 
acquired and an area of a portion of 3, 
Russel Street measuring about 0.0911 hectare 
was also similarly intended to be acquired. 
The said notification, further, provided that 
a plan of the land might be inspected in the 
office of the ist Land Acquisition Collector 
at 5, Bankshall Street, Calcutta, and objec- 
tions were invited within 30 days. The pur- 
pose of the acquisition was the construction 
of a multistoried Telephone Exchange Build- 
ing in Ward No. 53 (old) of Calcutta Muni- 
cipality. The total area intended to be acquir- 
ed was 0.3166 hectare. On the 12th of 
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June, 1969 the petitioner filed objection to the 
intended acquisition of a portion of premises 
No. 12-B, Russel Street. The said objection 
was beyond time but the same was entertain- 
ed by the Ist Land Acquisition Collector being 
respondent No. 1 herein. Respondent No. 1 
heard the petitioner and on the 2nd of Decem- 
ber, 1970 an enquiry report was made by the 
Ist Land Acquisition Collector. On the 3rd 
of December, 1971 the declaration under Sec- 
tion 6 of the Land Acquisition Act, 1894 was 
published. Inasmuch as the only contention 
urged in this application relates to the vali- 
dity of the said declaration, it would be neces- 
sary to set out the said declaration :— 


Calcutta — No. 15469 — L. A. (1D/4B-23/67. 
3rd December, 1971. 


Whereas the functions of the Central 
Government under the Land Acquisition Act, 
1894 (1 of 1894), in relation to the acquisi- 
tion of land for the purpose of the Union, 
have been entrusted to the State Government 
by Notification No. 20-1-1955 (Judi— 1) of 
the Calcutta Municipality in the City of 
Calcutta it is hereby declared that two pieces 
of land as described below in Block A and B 
and altogether measuring, more or less, 2682 
hectare (.6628 of an acre), are needed for the 
aforesaid public purpose at the public expense 
within: the aforesaid Ward No. (Old) of the 
Calcutta Municipality. 

Block A 

A piece of land comprising portion of 
premises No. 12B, Russel Street, measuring, 
more or less, 0.4376 of acre (equivalent to 
0.1771 hectare), bounded on the 

North — By remaining portion of pre- 

mises No. 12B, Russel Street, 

Bast — By remaining portion of pre- 

mises No. 12B, Russel Street, 

South — By the passage of premises 

No, 12-A, Russel St. and 

West — By premises No. 12B, Russel 

Street (portion) and Russel 
Street. 
Block B 

A piece of land comprising portion of 
premises No. 3, Russel Street, measuring, mere 
or less, 0.2252 of acre (equivalent to 0.0911 
hectare), bounded on the 


North — by premises No. 3, Russel 
Street (portion). 

East — by Russel Street. 

South — by premises No. 37, Chowr- 
inghee Road, 

West — by remaining portion of pre- 


mises No. 3, Russel Street. 

This declaration is made, under the pro- 
visions of Section 6 of Act L of 1294, to all 
whom it may concern. 

A plan of the land may be inspected in 
the office of the First Land Acquisition 
Collector, Calcutta, at No. 5, Bankshali Street, 
Calcutta.” 

The petitioner alleges that no copy of the 
declaration was served upon the petitioner. 
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The petitioner received two notices in form 
No. 9 and form No. 10, dated about the 
24th of May, 1972 under Sections 9 and 10 
of the Land Acquisition Act, 1894 respective- 
ly. Thereafter the petitioner applied for ex- 
tension of time for filing claims. On the 16th 
of June, 1971 the First Land Acquisition 
Collector granted time to the petitioner till 
the 27th of June, 1972. On the 29th of 
June, 1972 the petitioner moved this applica- 
tion under Article 226 of the Constitution and 
obtained a rule nisi. 

2. The only ground in support of this 
application which was urged before me was 
that the declaration under Section 6 of the 
Land Acquisition Act, 1894 was vague and as 
such void. Section 6 of the Act provides as 
follows : 

“6. Declaration that land is required for 
a public purpose.— 

(1) Subject to the provisions of Part VI 
of this Act, when the appropriate Govern- 
ment is satisfied, after considering the report, 
if any, made under S. 5-A, sub-section (2), 
that any particular land is needed for a pub- 
lic purpose, or for a company, a declaration 
shall be made to that effect under the signa- 
ture of a Secretary to such Government or 
of some officer duly authorised to certify its 
orders, and different parcels of any land 
covered by the same notification under Sec- 
tion 4, sub-section (1) irrespective of whether 
one report or different reports has or have 


been made (wherever required under Sec- 
tion 5-A, sub-section (2)): 
Provided that no declaration in respect 


of any particular land covered by a notifica- 
tion under Section 4, sub-section (1) publish- 
ed after the commencement of the Land 
Acquisition (Amendment and Validation) 
‘Ordinance, 1967 (1 of 1967) shall be made 
after the expiry of three years from the date 
of such publication : 


Provided further that no such declaration 
shall be made unless the compensation to be 
awarded for such property is to be paid by 
a Company, or wholly or partly out of pub- 
lic revenues or some fund controlled or 
managed by a local authority. 


(2) Every declaration shall be published 
in the official Gazette, and shall state the dis- 
trict or other territorial division in which the 
land is situate, the purpose for which it is 
needed, its approximate area, and where a 
plan shall have been made of the land, the 
place where such plan may be inspected. 


(3) The said declaration shall be conclu- 
Sive evidence that the land is needed for 
a public purpose or for a company, as the 
case may be; and, making such declaration 
the appropriate Government may acquire the 
land in manner hereinafter appearing.” 
Section 6 therefore clearly enjoins that the 
particulars of the Jand must be mentioned in 
the notification. Particularisation of the land 
is, therefore, mandatory statutory require- 


P.- D. -Pashari v. First L; A. Collector (S: Mukharji J.) 


[Prs. 1-2] Cal. 85 


ment. Sub-section (2) further enjoins that the 
declaration should state the district and the 
other territorial. división in which the land 
is situated, the purpose for which the land 
is required, the approximate area and in case 
where a plan has been made the place where 
such plan might be inspected. It is clear that 
making of a plan is not mandatory but in 
case where plan has been made indication 
of the place where such plan might be inspect- 
ed is statutorily required to be given by 
virtue of sub-section (2) of S. 6 of the Act. 
In this case, the question, is, whether the pat- 
ticulars of the land had been given. In aid 
of his submission that particulars of the land 
had not been given in the instant case, Coun- 
sel for the petitioner drew my attention to 
the decision of this Court in the case of 
Pramatha Nath Mukherjee v. State of West 
Bengal, (1966) 70 Cal WN 503, where D. 
Basu, J. found that the impugned order did 
not specify the portion of C. S. Plot No. 3 
which was sought to be requisitioned, in tnat 
case. The learned Judge found that it was evi- 
dent from the impugned order that only an 
area of .64 out of that Plot was requisitioned 
though the entire area of that Plot was 2.58. 
The learned Judge observed that in the order 
u/s. 3 of the West Bengal Land (Requisition 
and Acquisition) Act, 1948, which used more 
or less similar language to the provisions of 
the Act in the instant case before me, must 
give sufficient particulars so as to identify the 
land to which the order relates. If the im- 
pugned order did not do so, the same was 
invalid. Similar view was more or less rei- 
terated by the said learned Judge in the case 
of Abdul Jabbar v. State of West Bengal, 
(1967) 71 Cal WN 129. There the learned 
Judge was dealing with Land Acquisition Act, 
1894. The learned Judge observed that the 
notification u/s. 4 of the Land Acquisition Act 
was merely exploratory or preliminary in 
mature and the exact area to be acquired need 
not be particularised at that stage. But it was 
otherwise with the declaration under Sec. 6 
which was issued after the Government had 
applied its mind to the exact area and loca- 
tion of the lands which were needed for the 
purpose and were, therefore, to be acquired. 
The lands must, therefore, be particularised 
in the declaration under Section 6. It was, 
further, observed that though Section 6 (2) 
provided for an inspection of the plan of the 
land to be acquired ‘when made’, it did not 
exonerate the authority to specify the ‘ap- 
proximate area’ of the land to be acquired. 
This was a requirement separate from the 
Tequirement to give the description, and. in 
the absence of the area, the declaration be- 
came ultra vires of Section 6 (2) as regards 
those plots whose area was not given. It was 
observed, further, by the learned Judge that 
to say that the person affected might him- 
self refer to the plan to ascertain the parti- 
culars was not enough inasmuch as the nre- 
paration of a plan was not obligatory before 


making of the declaration under Section 6, 
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and this was clear from the words of the 
section. In the case before the learned Judge 
it was found that the declaration did not 
specify the area and the other particulars of 
some of the plots, whose parts thereof were 
sought to be acquired. The declaration be- 
came conclusive against the deprived owner 
under Section 6 (3) and the order made under 
Section 7 which would simply reproduce such 
description as was given in the declaration 
already ‘made would give a blank cheque to 
the administrative authorities thereafter to 
oust the owner from the possession of any 
portion and from any quantity of partial plots 
specified in the declaration under Section 6 ac- 
cording to their pleasure. This, according to 
the learned Judge. would be a deprivation not 
according to law but according to executive 
fiat. Where a plot was simply mentioned as 
required in part and at the same time Gov- 
ernment sought to dispense with the enquiry 
under Section 5-A, it was all the more incum- 
bent upon the Government to specify in the 
notification which particular portion of the 
plot was considered to be waste or arable so 
as to attract the provisions of sub-ss. (1) 
and (4) of Section 17 of the Act. Reliance 
was also placed on the Full Bench decisicn 
of the Allahabad High Court in the case of 
Bahori Lal v. Land Acquisition Officer, ATR 
1970 All 414 (FB). There it was held that 
a note in the notification under Section 4 (1) 
and the declaration under Section 6 (1) of 
the Land Acquisition Act, 1894 to the effect 
that the site plan of the land proposed to be 
acquired was available for inspection at the 
office of the -Land Acquisition Officer was 
of no consequence and could not be accepted 
as valid substitute for sufficient description 
of the land and the locality in which it was 
situate, required to be given under those pro- 
visions. If, independently of such a note, the 
description of the land and the locality in 
which the land was situate could be held to 
be sufficient in a particular case, the notifica- 
tion would be valid. If however independ- 
ently of such note, the description of the land 
and the locality was vague or indefinite, the 
notification would not be held valid. Mention 
of plot numbers might not be indispensably 
necessary in a notification under Section 4 of 
the Act. But the notification itself must con- 
tain particulars adequately revealing the loca- 
lity and the land proposed to be acquired. 
Ordinarily that could be done effectively by 
a proper declaration of the locality and the 
mention of the plot numbers or such other 
material data as might be sufficiently indica- 
tive of the land and its location. 


3. In my opinion the statutory re- 
quirement is that the particulars of the land 
must be given so as to identify the land in- 
tended to be acquired. What are the suf- 
ficient particulars in a particular case er 
depend on the facts and circumstances o; 
each case. Mere mention of the fact that a 
site plan of the land proposed to be a 
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can be inspected at the office. of the acquiring 
authorities does not exonerate the obligation 
to give the particulars of the land. Further- 
more making of a plan for acquisition is not 
a statutory requirement as I have noticed. 
What is statutorily required, however, is that 
where a plan has been made the place where 
such plan could be inspected must be indi. 
cated. But in case where the area has been 
indicated and given certain particulars and a 
plan has been prepared and the place where 
the plan can be inspected has been indicated 
in the declaration under Section 6, in my 
opinion it cannot be said that sufficient parti- 
culars has not been given. In the instant case 
the boundaries have been indicated though 
perhaps not as precisely as could have been 
possibly by making the plan a part of the 
declaration, the premises number has been 
indicated and in this case site plan has been 
prepared and the place where the plan was 
to be inspected has been indicated. Taking a! 
these factors and the nature of the boundaries 
given, as I have noted, in the declaration jt- 
self. I am of the opinion that in this parti- 
cular case, it cannot be said that the declara- 
tion is vague as no particulars were given 
so as to identify the land in question. In the 
premises, this contention urged in support of 
this application must fail. 


4. Counsel for the respondent urged 
that the application in any event was belated. 
I am unable to accept this contention. The 
petitioner challenged the notification under 
Section 6 of the Land Acquisition Act, 1894 
which was issued on the 3rd of December, 
1971 and it is the case of the petitioner that 
the petitioner was not served with the said 
notification. No cogent evidence to con- 
tradict this averment of the petitioner has 
been adduced. In any event, there has not 
been such a delay as to merit dismissal on 
the ground of belatedness. It was also urged 
on behalf of the respondent that the petitioner 
having preferred claim was not entitled to 
contend that the declaration was bad. This 
point also in my opinion is not open to the 
respondents. If the declaration is bad on 
the ground of vagueness, the fact that the 
petitioner had preferred the claim would not 
cure the defect. In any event in the view 
I have taken, this application must fait and 
it is accordingly dismissed. The Rule nisi 
is discharged. Interim order, if any, is vacat- 
ed. There will be no order as to costs, 


5. Let operation of this order be stay. 
ed for six weeks from date. 


Application dismissed. 
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Suresh Chandra Sarkar, Petitioner v. 
Gosaidas Pal, Opposite Party. 
C. R. No. 1423 of 1975, DJ- 22-9-1975. 


(A) Civil P. C. (1908), O. 5, R. 2 and 

0. 9, R. 13 — Summons — Validity of — 
Summons by post-card stating number of suit 
and date fixed but not allegations in the plaint 
and not in prescribed form — Copy of plaint 
not served — Summons held invalid — Ex 
parte decree set aside. . (Para 5) 
Cases Referred: Chronological Paras 
(1975) C. R. No. 1649 of 1975, Dj- 12-8-75 
(Cal) 5 
Sadhan Gupta and Haripada Saha, for 
Petitioner; A. K. Ghoshal, for Opposite Party. 


ORDER :— This revisional application 
has been filed by the defendant-petitioner 
Suresh Chandra Sarkar under Section 25 of 
the Provincial Small Cause Courts Act 
against the order of the Small Cause Court 
Judge at Sealdah rejecting’ his application 
under Order 9, Rule 13 of the Code of 
Civil Procedure. The landlord-opposite party 
opposes the Rules. 


2. I have heard Mr. Gupta, the 
learned counsel for the petitioner and Mr. 
Ghoshal for the opposite party. 

3. The petitioner who was the defen- 
dant in the original suit for arrears of rent 
filed against him suffered an ex parte decree 
and thereafter he filed a petition under 
Order 9, Rule 13 of the Code of Civil Pro- 
cedure for setting aside the ex parte decree and 
for restoration of the suit for hearing on 
merit. The defendant’s case was that the 
summons of the suit was not served upon 
him but getting some information he came 
to know about the ex parte decree. On hear- 
ing upon the application filed by the defend- 
ant the learned Judge below did not believe 
the defendant’s case. According to him, a 
registered post card sent by the court about 
the filing of the suit was refused by the de- 
fendant and he had knowledge about the suit 
and in spite of such knowledge he did not 
appear. The learned Judge did not find suf- 
ficient cause for disturbing the ex parte decree. 


4. Mr. Gupta on behalf of the peti- 
tioner amongst several grounds taken has 
urged that the postcard sent by the court 
below addressed to the defendant alleged to 
have been refused by the defendant was not 
good service according to law. Of course. 
Mr. Gupta’s client did not admit that he had 
refused any post card sent by the court. The 
question, therefore, arises whether the alleged 
refusal of a postcard sent by the court in the 
name of the defendant was a good service 
which would disentitle the defendant to get 
the decree set aside. Mr. Ghosal, on the 
other hand, has submitted that the post card 
was sufficient service because summons means 
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intimation about the suit and, therefore, when 
the post`card contains the number of the 
suit and the particulars about the court and 
when the said post card was refused as en- 
dorsed by the postman there was a good ser- 
vice. From the record it appears that previ- 
ous to the issue of the post card there was a 
finding of the Court that the service return 
in respect of the summons issued by the 
Court fo be delivered to the defendant was 
not satisfactory. Thereafter, the court passed 
orders for issue of registered post card to the 
defendant for ends of justice. I have noticed 
the contents of the registered post card. In 
the registered post card the defendant was 
asked to appear in person or through his 
authorised pleader on 13-7-1974 and it was 
further stated that in case of his non-appear- 
ance the matter would be heard ex parte. The 
name of the Court and the number and year 
of the suit were given. It was also stated 
that the suit was for recovery of rents, I am, 
therefore, to consider whether this postcard 
was sufficient compliance with the law pre- 
scribed in the Civil Procedure Code for ser- 
vice of summons. 


5, Order 9, Rule 13 of the Civil P. C., 
says that in a case in which a decree was 
passed ex parte against the defendant, he 
may apply to the court by which the decree 
was passed for an order to set it aside and 
if he satisfies the court that the summons 
was not duly served on him or that he was 
prevented by sufficient cause from appearing 
when the suit was called on for hearing, the 
Court may set aside the ex parte decree. In 
the instant case we are concerned to see 
whether the defendant could satisfy the Court 
below that the summons was not duly serv- 
ed. Admittedly, the summons sought to be 
served through the bailiff was not served 
satisfactorily. The post card which was issued 
in the name of the defendant does not con- 
tain the allegations made in the plaint. There 
is only the date fixed for appearance and it 
was stated that it was a case of arrears of 
rent. Of course, the number of the suit and 
the Court was there. But, according to the 
provision of the Civil P. C., there is a form 
prescribed for the summons. The law also 
is that along with the summons the copy of 
the plaint should be served. The copy of 
the plaint is very much essential. In this case 
that provision has not been complied with. 
No summons with the copy of the plaint was 
sent by the registered post. There has not 
been substantial compliance with the law laid 
down for service of summons upon the de- 
fendants. In this connexion my attention has 
been drawn to an unreported decision of 
Chittatosh Mookerjee, J. in C. R. No. 1649 of 
1975 (Cal) delivered recently on 12-8-1975. 
That was also a case where a régistered post 
card was issued upon the defendant and the 
learned Judge held: 


- The learned Judge of the Court below 
overlooked that the said issue of a registered 
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postcard was not made under Order 5, 
Rule 20-A of the Code of -Civil Procedure 
but the same was, at best, an intimation to 
the defendant about the suit. Such issue of 
a registered postcard cannot take the place 
of the service of the summons under post 
in terms of Rule 20-A.” 

Iu the case before me, the learned Court 
could have resorted to other modes of ser- 
vice of summons upon the defendant but that 
has not been done. The registered postcard, 
as I have already said, did not contain parti- 
culars to satisfy the requirement of summons. 
In these facts and circumstances without 
gomg into the question as to whether that 
post card was refused by the defendant or not 
or whether there was presumption validly 
drawn by the court in support of the refusal. 
I must say that in the instant case when the 
defendant was not served with summons as 
prescribed by law, he is entitled to get the 
ex parte decree passed against him set aside. 
The learned Judge below without considera- 
tion of the mandatory provisions of law was 
not correct to hold that the decree was not 
liable to be set aside. 


6.. In the result, I allow the applica- 
tion and set aside the order of the learned 
Court below complained of on terms, I pass 
no order as to costs in this Rule. 


7. The order of the Court below will 
be set aside and the Rule will be made ab- 
solute on the petitioner's depositing in the 
trial Court the entire decretal dues with costs 
of the suit in question on or before Ist of 
December, 1975. If the petitioner fails to 
comply with the order regarding the payment 
within the time stipulated, the Rule shall 
stand discharged. l 

8. The records of the lower Court 
shəll be sent down as early as possible so 
that the learned Judge may dispose of the 
matter as quickly as possible. 


9, After the disposal of the suit in 
question the learned Judge will pass neces- 
sary orders for the amount to be deposited 
by the petitioner, if any. 

Application allowed. 


"t 
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SANKAR PRASAD MITRA, C. J. AND 
SALIL KUMAR DATTA, J. 

Hirendra Nath Bakshi, Appellant v. Life 
Insurance Corporation of India and others, 
Respondents. 

Matter No. 206 of 1973 and Appeal No. 
114 of 1974, DJ- 19-9-1975.° 
: (A) Life Insurance Corporation Act 
(1956). S. 49 — Life Insurance Corporation 


(Staff) Regulations (1960), Regs. 39 (2), (3) 





. Against judgment of S. C. Ghosh, J. in 
Matter No. 206 of 1973, DJ- 17-12-1973). 
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“force or be conclusive. 


ALR. 


and 48 — Departmental Enquiry — Disci- 
plinary authority not bound by conclusions 
of enquiry officer — Error in procedure by 
engviring Officer — Violation of Reg. 39 — 
Power to remit for further enquiry is implicit 
— Such further enquiry can be directed under 
Reg. 39 (2) and not under Reg. 48. 

Under Regulation 39 (3) the Disciplinary 
Authority “may itself enquire into such 
charges” or “if it considers necessary so to 
do, appoint a board of enquiry or an en- 
quiry officer for this purpose.” To enquire 
means to make investigation, i.e. to examine 
systematically in detail and it can never mean 
that conclusions of the investigation would 
have any: binding force or be conclusive. The 
power to arrive at final and. binding conclu- 
sion on allegations of misconduct against a 
public Servant or employees of any concern, 
is in essence quasi-judicial and such quasi- 
judicial power cannot be delegated except 
where there are specific express or even im- 
plied provisions to that effect. No such 
delegation of power in the nature of things 
has been conferred expressly or impliedly on 
the inquiry officer under the Corporation’s 
Staff Regulations and ¥ cannot be held that 
the findings of the inquiry officer are bind- 
ing and conclusive on the Disciplinary Autho- 
rity in such proceedings. On the other hand, 
even though there is no such express provi- 
Sion, it is implicit that the Disciplinary Autho- 
rity has powers under the Staff Regulations 
to arrive at its own findings on the report 
of the inquiry officer. (Para 36) 

Regulation 48 contemplates a review of 
an order which is made or is appealable and 
its operation can take place only when there 
is in existence an order, whether appealable 
or otherwise. This regulation can have no 
application where no such order is in exist- 
ence. (Para 37) 

If therefore, the Disciplinary Authority 
in considering the inquiry report, finds that 
there has been an error in procedure violat- 
ing the provisions of the Reg. 39 (2) which 
provides that reasonable opportunity should 
be given to the employee to defend himself 
against the charge or charges, it is only 
implicit that it should have the power to 
direct further inquiry, so that such reason- 
able opportunity is given to the employee to 
clear himself from the charges. AIR -1971 
SC 1447, Dist. (Para 38) 

(B) Constitution of India, Arts. 13 and 
226 — ‘Law’ — Life Insurance Corporation 
(Staff) Regulations (1960) are Law — Writ 
lies against Life Insurance Corporation to re- 
medy a breach of such Regulations. AIR 
1975 SC 1331, Foll © (Para 44) 


(C) Words and Phrases — To enquire — 
Meaning. , i , 

To enquire or inquire mean to make 
investigation, i.e., to examine systematically 
in detail. It can never mean that conclu- 
sions. of ‘investigations will have any binding — 
| '. @ara 36) 
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(D) Life Insurance Corporation of India 
(Staff). Regulations (1960), Special Regulation 
No. 39 — Departmental enquiry into charges 
of defalcation — Delinquent allowed to cross- 
examine extensively though partially one wit- 
ness — Person whose amount was defalcated 
not allowed to be cross-examined—Obstruc- 
tionist attitude by delinquent resulting in pro- 
longation of enquiry — Enquiry Officer sub- 
mitting final report acquitting delinquent of 
two charges — Further opportunity offered 
by Enquiry Officer to delinquent to cross- 
examine but declined — Ultimate dismissal 
challenged — Authority of enquiry officer to 
conduct enquiry after submission of final re- 
port challenged — Bias alleged om ground 
that by submitting final report enquiry officer 
had already formed opinion — Held that, the 
fact that delinquent was already acquitted of 
two charges indicated absence of bias — Fur- 
ther held, that fresh evidence and further 
material were to be adduced for considera- 
fion of enquiry officer. 1971-3 All ER 20, 
Dist. (Paras 31 and 32) 
Cases Referred : Chronological Paras 


AIR 1975 SC 1331 = 1975 Lab IC 881 44 
AIR 1971 SC 1447 = 1971 Lab IC 945 34, 


38 
(1971) 3 All ER 20 = (1971) 3 WLR 416 


30, 

32 
AIR 1970 Cal 154 25 
AIR 1968 SC 158 = 1968 Lab IC 190 24 
AIR 1968 Cal 174 = 71 Cal WN 700 25 
AIR 1967 Cal 80 = 1967 Cri LI 174 25 
AIR 1963 SC 779 = (1963) Spp 1 SCR 676 
AIR 1950 SC 265 = 1950 SCR 435 Al 
AIR 1918 Mad 24 = ILR 40 Mad 1171 4i 


Anindya Mitter with P. K. Mullick, P. K. 
Ray and Paritosh Mullick, for Appellant; 
Subrata Roy Choudhury and Jatin Ghosh, 
for Respondent. 


SALIL KUMAR DATTA, J.:— This is 
an appeal against the judgment and order of 
S. C. Ghosh, J. discharging the Rule issued 
on the petitioner’s application under Art. 226 
of the Constitution. The relevant facts ac- 
cording to the petitioner are as follows: 


2. The petitioner at the material time 
was working as the Assistant Branch Mana- 
ger (Development) of the Life Insurance Cor- 
poration of India (hereinafter referred to as 
the Corporation) attached to the City Branch 
No. 2. By an order dated March 14, 1969 
the petitioner was placed under suspension 
by the Zonal Manager, Eastern Zone of the 
Corporation, Respondent No. 2 as, it was 
Stated, a disciplinary proceeding against the 
petitioner was contemplated. On April 30, 
1969 the petitioner was served with a charge- 
sheet containing four specific charges, all re- 
lating to defalcation of money. We are con- 
cerned really here with the charge No. 1 as 


the petitioner had been acquitted of all other 


charges. The charge No. 1 is to the follow- 
ing effect: n 
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“That an unadjusted amount of Rupees 
1323.10 P. was lying in deposit in the ac- 
count of Policy No. 9313237 on the life of 
Shri S. R. Jauhar. A cheque bearing No. 
OC/19-216 160 dated November 1, 1966 was 
drawn on the State Bank of India by the Life 
Insurance Corporation in favour of said Sri 
S. R. Jauhar for Rs. 1323.20 P. towards the 
refund of the said amount that was lying in 
deposit as above. You without any letter of 
authority from the said policy holder, Shri 
S. R. Jauhar, managed to get delivery of the 
said cheque and fraudulently got it encashed 
on 4th November, 1966 through your bank 
account with the West Bengal Provincial Co- 
operative Bank Lid., Calcutta and did not 
even pay the amount to the above-named 
policy holder.” 


3. The petitioner was directed to state 
if he admitted that he was guilty of all or 
any of the charges and if not, he was required 
to put in written statement of defence and/or 
explanation with such documents in support 
of his defence within 15 days from the date 
of the charge-sheet. The petitioner was 
directed to state further if he desired to be 
heard in person or to cite any witnesses in 
which case their names, designations and 
addresses were to be furnished indicating the 
nature of their evidence. 


4. The fact relating to the aforesaid 
charge was stated to have come to light from 
the internal audit made by the internal audi- 
tor of the Eastern Zone of the Corporation 
wherein it was found that the signature pur- 
ported to be of Jauhar appearing on the back 
of the said cheque did not tally with his 
Signature appearing in the proposal form. 
Jauhar was accordingly written on January 
20, 1969 to confirm the receipt of the refund 
by the said cheque. The Divisional Manager 
(P. R. S.) also made an inquiry of Sri S. R. 
Jauhar as to whether he applied for the re- 
fund of the amount and whether he duly re- 
ceived the cheque and if so if he encashed 
the cheque and also the manner of encashing 
the same. Before Jauhar’s reply was receiv- 
ed, it appears that the disciplinary proceeding 
had already started while Jauhar by his letter 
of May 29, 1969 denied that he had ever ap- 
plied for refund or was intimated about the 
refund. He further said therein that he 
never received the cheque in question. 


5. The petitioner by his letter dated 
May 12, 1969 asked for inspection of the 
documents and as also for extension of time 
to submit his defence. The petitioner was 
informed that he would not be given all the 
documents on the basis of which charges had 
been framed. He was given extension of 
time till May 31, 1969 to file his reply to 
the chargesheet. Thereafter, by his letter 
dated May 28, 1969 the pétitioner replied ‘to 
the chargesheet denying the allegations. In 
respect of charge No. 1, it was stated that 
there was a letter of authority delivered to 
the department’ of the Corporation. for. re- 
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ceiving the cheque by the petitioner on be- 
half of Jauhar which would be evident from 
its records. About the encashment of the 
cheque it was stated as follows: 


“It is true that I got the cheque encash- 
ed through my bank account and it is also 
equally- true that the amount was paid by me 
to the policy holder, Jauhar. You would, 
therefore, appreciate that I had no intention 
io defraud anybodv............ id 


6. The petitioner objected to the use 
of the word “fraudulently” in the charge- 
sheet and stated that if there was any com- 
plaint from Jauhar about non-receipt of the 
amount he would like io have a copy of such 
letter to explain the matter further. The peti- 
tioner denied other charges and in his final 
submission. wanted a personal interview with 
the Zonal Manager and complained that he 
did not receive a fair deal as a Class I Offi- 
cer. The petitioner accordingly submitted 
. that the chargesheet as also the suspension 
order should be withdrawn forthwith. 


7. The Zonal Manager appointed one 
Mr. N. Balasubramaniam the inquiry officer 
to inquire and report into the charges fram- 
ed against the petitioner. By his letter dated 
July 4, 1969 tbe inquiry officer asked the 
petitioner to be present at the inquiry to be 
held at the office of the Corporation on 
August 23, 1969. The petitioner was inform- 
ed that he would be given opportunity to 
tender evidence in respect of the charges 
against him. and also to file a written state- 
ment if he wished to do so and examine him- 
-self if necessary. The inquiry officer also 
informed the petitioner that if he wanted to 
produce any witness or witnesses and/or to 
file any documentary evidence in respect of 
the defence the inquiry officer should be 
informed of the same and such witnesses as 
might be decided would be called at the ex- 
pense of the petitioner. In reply, the peti- 
tioner wrote to the inquiry officer on August 
8, 1969 stating that he was determined to file 
a suit against the Corporation and others for 
setting aside the order of suspension, for 
damages for one lakh of rupees and for in- 
junction restraining the Corporation and its 
officers from proceeding with the inquiry, and, 
for that purpose a notice under Section 80 
of the Code of Civil Procedure had already 
been served. It was stated that the charges 
levelled against him were false and malicious 
and were unreasonable restrictions contraven- 
ing Articles 14, 19, 21, 309 to 311 of the 
Constitution and ‘should be so decided by 
this Hon’ble Court. Without prejudice to his 
contentions he asked for certain documents 
and manuals and stated further that he would 
inform the.inquiry officer about his witnesses 
or documents after inspection of the same. 
The petitioner was informed on August 14, 
1969 that it would not be possible to supply 
the manuals asked for but .copies of other 
documents would be. supplied which were. in 
fact admittedly supplied: to the -petitioner on 
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August 21, 1969 except some documents which 
were not properly specified or had no exis- 
tence. ee 

8. At the first sitting of the inquiry on 
August 23, 1969 the petitioner made further 
requisitions of documents and refused to 
participate in the inquiry. The inquiry was 
adjourned to September 4, 1969, when. ‘the 
petitioner asked for an adjournment and the 
case was accordinely adjourned to September 
19, 1969. On that date also the , petitioner 
informed the inguiry officer that as the suit 
has already beep filed against the Corpora- 
tion the inquiry should be adjourned. It may 
be mentioned here that the petitioner did in 
fact file a suit in fhis Court on September 
17, 1969 against the Corvoration, the ingutry 
officer and otherr for setting aside the sus- 
pension order ond for damages. The inquiry 
was adjourned te October 6, 1969. On that 
date the petitioner praved for an adjourn- 
ment as the petitioner had moved an applica- 
tion in the said sut for an interlocutory 
order of injunction restraining the Corpora- 
tion from proceeding with the inquiry. As he 
requested the inquiry officer not to hold the 
inguiry on that date, in view of the above, 
the inquiry was adjourned to October 13, 
1969. It may be mentioned ‘here that no 
interim order of injunction was passed on 
the said application filed by the petitioner 
though on October 10, 1969, this court gave 
liberty to the Corporation to proceed with 
the inquiry but not to pass any final order 
fill the disposal of the application. On fhe 
next adjourned date that is October 13, 1969 
the petitioner submitted a medical certificate 
praying for an adjournment till his recovery 
while agreeing to abide by the order of the 
inquiry Officer if he wanted to proceed with 
the inquiry. The ingniry proceeding was 
thereafter held on December 1, 1969 when 
M. R. Ghosh the presenting officer on be- 
half of the Corporation was examined. On 
December 2, 1969 Ghosh was cross-examin- 
ed in part by the petitioner and ther-ofter the 
proceeding was adjourned to December 18, 
1969 and then to January 15, 1970 on the 
petitioner’s prayer. The inquiry was fixed for 
January 21, 1970 and ultimately refixed to 
April 13, 1970 at the request of the petitioner. 
Thereafter fhe inquiry was again fixed on 
April 27, 1970, thereafter to 15th May, 1970 
when the petitioner further cross-examined 
Ghosh. The inquiry fixed for 18th May, 
1970 was adjourned at fhe request of the 
petitioner. It appears that by order of the 
Zonal Manager dated Fuly 29, 1970 N. Guha 
an officer of the Corporation was appointed 
the inquiry cfficer in place of Balasuwbrama- 
niam who was transferred from Calcutta. On 
October 19. 1970 the inquiry commenced and 
Ghosh was further cross-examined. Again on 
November, 1970 Ghosh was ‘thoroughly cross- 
examined by the petitioner and it was pointed 
out to us that about 194 questions ‘were put 
to. Ghosh by the petitioner. ‘The cross-ex- 
amination was not concluded. 
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9, On the next day of inquiry on 

November 6, 1970 in view of the fact that 
cross-examination of Ghosh would take a 
long: time the inquiry officer decided to take 
evidence of Jauhar in the meantime as he 
became then available. Jauhar appeared on 
November 16, 1970 but the petitioner ob- 
jected. to- his examination stating that he could 
not accept the cross-examination of another 
witness. till he had finished cross-examination 
of Ghosh. The petitioner also asked for ad- 
journment till November 30, 1970 as his ap- 
plication in the High Court which appeared 
in the peremptory list was going to be taken 
up on that day. 


10. Thereafter the enquiry was ad- 
journed to April 2, 1971 on account of the 
Corporation or its witness Ghosh when 
Jauhar was. produced as witness to give evi- 
dence. In his evidence he denied that the 
signature on the back of the disputed cheque 
was his. He also stated that the contents of 
his letter of May 29, 1969 were true. When 
the petitioner wanted to cross-examine Jauhar, 
he refused to be cross-examined by the peti- 
tioner. This was placed on record by the 
petitioner by his letter of April 5, 1971. The 
inquiry officer by: his letter of April 19, 1970 
called upon the petitioner to forward to him 
the questions he proposed to put before 
Jauhar at the time of cross-examination so 
that the matter can be considered by him. 
As to further cross-examination of Ghosh it 
was stated by the inquiry officer as follows: 


“I would like to inform you that on peru- 
sal of the entire proceeding so far held, I am 
of opinion that no further proceedings are 
necessary and on the basis of the materials 
already collected by me, I am now in a posi- 
tion to draw up my final report and accord- 
ingly I submit to-day my inquiry report to 
the Zonal Manager.” 


11, In the inquiry report of April 19, 
1973 the inquiry officer, after narrating the 
events during the inquiry, held that in res- 
pect of counf No. 1 of the chargesheet there 
were following charges according to allega- 
tions : 


(1) Jauhar did not give any authority 
to the petitioner to take delivery of the dis- 
puted cheque from the Corporation; (2) the 
petitioner managed to get the delivery of the 
cheque from the Corporation; (3) the peti- 
tioner fraudulently got the cheque. encashed 
through his bank account; (4) Even there- 
after, the petitioner did not pay the amount 
to Jauhar, the policy holder. The inquiry 
officer was of opinion that the question of 
the petitioner being guilty of any offence 
under charge 1 did not arise and he was not 
guilty of offence under charge 2. As to 
allegations on charge 3 considering all facts, 
the inquiry officer found the petitioner guilty 
in “fraudulently getting the cheque encashed 
on 4th November, 1966.” Regarding charge 
4, no consolidated receipt for payments of 
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the amount of the cheque was produced nor 
was there any confirmation from Jauhar, “In 
absence of either of the two”, the petitioner 
was found “guilty in misappropriating the pro- 
ceeds of the cheque”. 


12. The report was accordingly sub- 
mitted and the petitioner by his letter of 
April 26, 1971 to the inquiry officer stated 
that the inquiry report, if adverse, would be 
wholly illegal inter alia for the following 
reasons: (1) The proceeding was abruptly 
terminated though it was recorded in the pro- 
ceeding of April 2, 1971 that the inquiry was 
adjourned to subsequent date to be communi- 
cated later. (2) The petitioner was not allow- 
ed to complete the cross-examination of 
Ghosh. (3) Jauhar was interposed as a wit- 
ness in the midst of cross-examination and 
the petitioner was not allowed fo cross- 
examine Jauhar. (4) The petitioner was not 
allowed to produce or examine any witness 
including himself in his defence nor called 
upon to make any submission or advance any 
arguments on the basis of evidence adduced 
or otherwise. The petitioner further stated 
that as the inquiry officer had already form- 
ed his opinion and was in a position to draw 
up his final report and in fact filed his final 
report there was no further scope for cross- 
examination of Jauhar, 


13. The inquiry officer by his letter of 
September 14, 1971 informed the petitioner 
that he had reconsidered the matter, obvious- 
ly on his own, and had decided to give him 
an opportunity to cross-examine Jauhar fixing 
September 24, 1971 for the purpose and the 
petitioner was asked to be present at the in- 
quiry. In reply, the petitioner by his letter 
of September 22, 1971 stated that the inquiry 
officer was functus officio on submission of 
his report. He also made an inquiry if there 
was any fresh mandate from the Zonal 
Manager fo hold the inquiry afresh. On 
September 25, 1971 the Zonal Manager pass- 
ed the following order : 


Order 


Shri N. Guha, Assistant Secretary (Mort- 
gage), Zonal Office, Calcutta who has been 
appointed by me as an inquiry officer vice 
Shri N. Balasubramaniam to enquire into the 
charges framed against Sri H. N. Bakshi in 
terms of the charge-sheet dated 30th Septem- 
ber, 1969 issued to him as per my order dated 
29th July, 1970; has since submitted. his final 
report, 

I have considered the same inquiry 
report as submitted by Shri N. Guha and in 
order to give opportunity to the accused em- 
ployee to inspect the documents and/or to 
plead his case with respect to this document 
and/or examine any witness, I, in the exercise 
of the powers conferred upon me in terms of 
Special Regulation 39 of the Life Insurance 
Corporation of India (Staff) Regulations, 1960 
hereby direct N. Guha the inquiry off- 
cer to make further inquiries and submit his 
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further report in that behalf.” This letter was 
forwarded on October 20, 1971. : 
The petitioner in reply by his letter of 
November 29, 1971 reiterated his previous ob- 
jection and stated that the inquiry was with- 
out authority of law or jurisdiction not con- 
templated by the Staff Regulations. Further, 
the inquiry officer having already formed his 
opinion, the proposed inquiry would be an 
empty formality. 


14, The Zonal Manager by his letter 
cf December 6/15, 1971 informed the peti- 
tioner that the disciplinary authority had 
power to direct the inquiry officer to make 
further inquiry and to submit his report af- 
fording reasonable opportunity to the peti- 
tioner to defend himself against charges. If 
this opportunity was not availed of, the in- 
quiry would proceed in his absence. 


15. The petitioner by his letter of 
December 26, 1971 reiterated that the disci- 
-plinary authority had no power to authorise 
further inquiry and even the inquiry held by 
Guha was invalid though the petitioner parti- 
cipated in the inquiry without prejudice to 
his right. The inquiry officer fixed February 
4, 1972 for further inquiry when Jauhar was 
present but the petitioner was absent. The 
Zonal Manager thereafter informed the peti- 
tioner by his letter of April 1972 that he had 
accepted the findings of the inquiry officer 
in respect of Charge No. 1 in regard to the 
encashment of the cheque and also of the 
misappropriation of the proceeds thereof. The 
Zonal Manager further informed the peti- 
tioner that he proposed to dismiss him from 
service and he was asked to submit cause to 
the same. The petitioner showed cause to 
the same by his letter of April 20, 1972 rei- 
terating his objections and stated that he 
was not offered any reasonable opportunity 
to adduce evidence in support of his defence 
or to cross-examine witnesses while Jauhar 
did never say in his evidence that signature 
in the cheque was without his authority. For 
all these reasons, it was submitted that the 
Zonal Manager had no reasonable basis to 
concur with the findings of the inquiry off- 
cer. The petitioner also stated about several 
irregularities in procedure in the inquiry which 
was terminated abruptly without affording him 
opportunity to complete his cross-examination 
of Ghosh, witness of the Corporation. Fur- 
ther, there was no legal sanction for further 
inquiry to cure the lacuna in earlier inquiry. 
By order dated June 24, 1972 the Zonal 
Manager recorded that the representation of 
the petitioner was not at all satisfactory and 
he accordingly dismissed the petitioner from 
service with immediate effect. 

16. Thereaiter on service of demand 
of justice the petitioner on the aforesaid 
allegations and contentions move‘ this Court 
by an application under Article 226 (1) of the 
Constitution for a writ in the nature of certi- 
orari for quac*ing the order of dismissal and 
other earlier orders as also the connected 
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proceeding and also for a writ in the nature 
of mandamus forbearing the respondent from 
giving effect to the order of dismissal. On 
this application a Rule was issued on March 
28, 1973 in terms of the prayer. 


17. The Rule was opposed by the 
Corporation and others and an affidavit-in- 
opposition was filed on their behalf affirmed 
on 10th May, 1973 by Harish Chandra Pal, 
Corporation’s Administrative Officer and its 
Constituent Attorney. It was stated therein 
that no writ was available for alleged breach 
of any provisions of the Staff Regulations. 
Further, alternative remedy was availed of 
by the petitioner by institution of suit No. 
2690 of 1969 for the redress of his grievances. 
It was further stated that the inquiry was 
held in accordance with the provisions of 
Regulation 39 and there was no failure jn 
observance of the principles of natural jus- 
tice. The petitioner took obstructionist policy 
throughout the inquiry and declined to parti- 
cipate In the further inquiry directed to be 
held by the Zonal Manager. It was stated 
that all reasonable opportunities were given 
to the petitioner to support his defence which 
however was not availed of. The petitioner 
in these circumastances was not entitled to 
any relief. 


18. The petitioner filed his affidavit- 
in-reply affirmed on May 17, 1973 contend- 
ing that he had the due authority and/or the 
ratification of Jauhar to encash the cheque 
through his account and the amount under 
the cheque was paid to him and ‘the receipt 
in respect thereof was mislaid. It may be 
mentioned -here that the petitioner in his af- 
fidavit-in-reply annexed a copy of the affida- 
vit of Jauhar who was the defendant No. 1 
in the said suit. In his affidavit which was 
affirmed on 3-12-1969 Jauhar denied that 
he ever gave authority to the petitioner to 
encash the cheque through petitioner’s ac- 
count or that he received the sum against 
the cheque for urgent necessity as alleged. 
These allegations according to him were 
absurd. 

19. The learned Judge by his judg- 
ment dated December 17, 1973 held that apart 
from Regulation 39 in particular sub-cl. (2) 
there was no principle of natural justice which 
was required to be followed by the Corpora- 
tion. It was further held that the power to 
remit for holding further inquiry was implicit 
in the disciplinary authority and the defect in 
the proceeding was cured by the disciplinary 
authority by directing further inquiry which 
was however not availed of by the petitioner. 
It was further held that the petitioner did not 
supply names of witnesses to the inquiry 
officer and could not complain violation of 
the principles of natural justice on this ac- 
count. The Court was alsc of the opinion 
that the petitioner took an obstructionist 
policy throughout the inquiry proceedings and 
that adequate opportunity was given to the 
petitioner to show cause asainst the charges 
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levelled’ against him. For all these reasons, 
the application was not maintainable at law 
and the Rule was discharged. 


20. The present appeal is against this 
decision. ` 
21. Mr. Mitra and later on Mr. 


Mullick, learned Advocates on behalf of the 
petitioner appellant contended that the pro- 
ceeding before the Inquiry Officer was vitiat- 
ed by several fatal infirmities. It was sub- 
mitted that there was no material before the 
Corporation for initiation of the disciplinary 
proceeding against the petitioner. The com- 
plaint about the delivery of the cheque and 
its encashment was made by Jauhar only by 
his letter of May 29, 1969 while the petitioner 
was suspended on March 14, 1969 and the 
charge sheet was issued to him on April 30, 
1969. All these would indicate that the Cor- 
poration had no complaint or material for 
initiation of such proceeding, which, accord- 
ing to the petitioner, was for the collateral 
purpose of removing him from service by any 
means. 


22. From the narration of events, 
which we have set out above in some detail 
in view of the constant reference made to it 
by the petitioner, it would appear that the 
Internal Auditor discovered. in January 1969 
that the signature on the reverse of the dis- 
puted cheque purported to be Jauhar’s, en- 
dorsing that the amount under the cheque 
was to be paid to the petitioner did not tally 
with his signature in the proposal form in 
the custody of the Corporation. The en- 
dorsement required to be made by the reci- 
pient on the reverse of the cheque is not a 
mere endorsement of the instrument but is 
also treated under its terms as contained in 
rubber stamp. writings affixed on the reverse 
of all such cheques, as a receipt or acknow- 
ledgement of the payment of the amount 
covered by the cheque and no separate re- 
ceipt is required. If therefore the Internal 
Auditor was satisfied that the signatures pur- 
ported to be of Jauhar in the cheque was not 
his and the cheque, which was crossed, was 
encashed on endorsement purported to be 
Jauhar’s through the banking account of the 
petitioner as the cheque itself indicated con- 
taining signature of the petitioner thereon, 
there was, in our opinion, sufficient materials 
for taking steps against the petitioner in con- 
templation of disciplinary proceeding and 
later on for initiating the disciplinary proceed- 
ing, even without any complaint from Jauhar. 


23. It was next contended that there 
was gross violation of the principles of natu- 
ral justice in the inquiry proceeding in that 
Jauhar, a principal witness of the Corpora- 
tion was not allowed to be cross-examined by 
the petitioner. The petitioner was not allow- 
ed to adduce documentary evidence or pro- 
duce witnesses in support of his defence; 
even he was not allowed to examine him- 
self nor was he allowed to advance his argu- 
ments on the basis of evidence adduced. The 
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inquiry proceeding terminated abruptly while 
the cross-examination of Corporation’s pre- 
senting witness Ghosh was yet to be com- 
pleted. 


24. Reliance was placed on the deci- 
sion in State of Uttar Pradesh v. C. S. 
Sharma, AIR 1968 SC 158 in which it was 
held that if a public servant though tem- 
porary is charged with criminal misconduct 
he must be given adequate opportunity to 
clear his character as enjoined in sub-rule (1) ' 
of R. 55 of the Civil Services (Classification, 
Control and Appeal) Rules and sub-rule (3) 
which provides for termination of service for 
any specific fault or on account of unsuita- 
bility for service has no application. The 
allegations of “fraudulent encashment of 
cheque” and “misappropriation of proceeds 
thereof” in the present case amount to, it is 
contended, charging the petitioner with serious 
misconduct. 


25. There can be no dispute that the 
failure to produce Jauhar for cross-examina- 
tion by the petitioner in the circumstances 
was a serious infirmity and the same was the 
position in abruptly terminating the inquiry 
when cross-examination of Ghosh was in pro- 
gress. Mr. Roy Choudhury learned Advocate 
for the Corporation contended on the other 
hand relying on Haripada v. President, Cal- 
cutta Improvement Tribunal, AIR 1970 Cal 
154 that the petitioner all through the in- 
quiry took up an obstructionist attitude to 
delay and frustrate the proceeding as will ap- 
pear from the constant adjournments of the 
inquiry proceeding taken by the petitioner and 
the prolonged cross-examination of Ghosh in 
which about 194 questions were put to the 
witness. All this was done with the eye to 
the other legal remedy which was being pur- 
sued at the same time by the petitioner and 
such conduct goes against the plea that the 
principle of natural justice was violated. Re- 
ference was made to the decision in Kishan- 
lal Agarwalla v. Collector of Land Customs, 
AIR 1967 Cal 80 in which the Division Bench 
observed : 


“No natural justice requires that there 
should be a kind of a formal cross-examina- 


tion. Formal cross-examination is procedu- 
ral justice. Jt is governed by rules of evi- 
GONE direan and not a part of natural 


justice but of legal and statutory justice.” 
Again in the Bench decision in Sovachand 
Mulchand v. Collector of Central Excise and 
Customs, 71 Cal WN 700 = (AIR 1968 Cal 
174) my learned brother, on a conspectus 
of the cases, speaking for the Court ob- 
served :— 

“The only obligation which the law casts 
on a domestic tribunal is that they should not 
act on any information which they may re- 
ceive unless they put it to the party against 
whom it is used and give him a fair oppor- 
tunity to explain it, (what is a fair opportunity 
must depend on the facts and circumstances 
of each case; but where such an opportunity 
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has, been given, the proceedings. are not open 
to attack om the gronnd that the enquiry was 
mot conducted in accordance with the pro- 
cedure followed in Courts).” 

26. The opportunity of meeting a 
statement against a persom, it was held, may 
be by way of interrogation or by way of 
comment and criticism cf the evidence, state- 
ment or record on which the charge is sought 
to be made and established. 


27. On the above propositions of law, 
it seems obvious that the inquiry officer in 
the facts of the case committed gross error 
in procedure in terminating the inquiry abru- 
ptly whem cross-examination of the present- 
ing witness for the prosecution, though pro- 
longed, was in progress. The same is the 
position im regard’ to Jauhar as he was ex- 
amined by the Corporation to support the 
charges. while the petitioner was deprived of 
the opportunity to establish his defence by 
the cross-examination of the witness. The 
position is also the same in respect of the 
petitioner’s. allegations that he was not given 
opportunity to advance his arguments on 
materials adduced. in view of the abrupt ter- 
mination of the inquiry. Something however 
has. to be: stated! about the petitioner’s allega- 
tions that he was. not given opportunity to 
adduce his. evidence or to examine himself 
and his witnesses. Such an opportunity was 
not asked for by the petitioner when he fifed 
his written explanztion of May 28, 1969 to 
the chargesheet. Again in reply to the letter 
of the inguizy officer of July 4, 1969, the 
petitioner by his letter of August 8, 1969 
infor aed. the inquiry officer that filing of 
documents, or production of witnesses in sup- 
port of defence would be intimated after he 
had. received. the documents and allowed ins- 
pection of papers as. requisitioned. 


28. The petitiorer on receipt of the 
informatiomr that tke inquiry report had been 
filed on April 19, 1971, complained in his 
letter of April 26, 1971 that he was not allow- 
ed! to. produce evidence or examine witnesses 
in support of his dezence. The petitioner 
should: have written much earlier and in pro- 
pertime forthe opportunity to file documents 
and to adduce his evidence im support of 
defence for which he was. reminded, and there 
is, no: ostensible reason for not doing the same 
in proper time. On am over all considera- 
tion of the attending circumstances, we feel 
that the inquiry leeding to the inquiry report 
of April 19. 1971 was not conducted fairly 
for the reason that it was. concluded abruptly 
and Jauhar was. not allowed to be cross- 
examined though his evidence in examination- 
in-chief might have been relied upon and also 
the petitioner was not heard on the mate- 
vals. There were thus: reasonable grounds 
fcr grievance om the part of the petitioner 
that there was in the circumstances: violation 
of the principles. of natural justice, although 
it is. also to be said that the petitioner was 
largely responsible for the prolongation of 
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the inquiry and was more keen to pursue his ` 
suit than to complete the inquiry. The matter 
however did not rest there. The inquiry offi- 
cer ofiered an opportunity to the petitioner, 
obviously on bis own, to cross-examine 
Jauhar by his letter of September 14, 1971. 
This offer was of no consequence as after 
submission of the report of the inquiry, the 
inquiry oficer had become functus officio as 
rightly contended and there was no scope in 
law for him to hold further inquiry acting 


on his own without any mandate from the 
disciplinary authority. 


29. The Zonal Manager by his order 
of September 25. 1971 directed the Inquiry 
Officer to make further inquiry and submit 
his further renort in order to give the peti- 
tioner Opportunity to inspect the documents 
and/or to plead ‘his case with reference to 
these documents ard/or to cross-examine the 
witness. The petitioner on being informed 
of the order, declined to participate in the 
proposed furtherinquiry, primarily on the 
ground that such inquiry was not warranted 
in law and would be an empty ceremony as 
the inquiry officer who had become functus 
officio had already formed his opinion against 
the petitioner. 
_ 30. Reliance was placed on the deci- 
sion of the Court of Appeal in Re. Godden 
1971-3 Ail ER 20 in which a Chief Inspector 
of Kent Police was found by Dr. B to be 
unfit for police duty as he was suffering from 
a mental disorder of the paranoid type. The 
Inspector’s. own psychiatrist found him nor- 
mal psychiatrically and ia good mental and 
physical health. The authority however for 
the purpose of retiring him on ground that 
the disablement might be permanent, sought 
to refer the matter under Police Pensions Re- 
gulations to the same Dr. B but the applicant 
Inspector rcfused to appear before him. It 
was held by Denning, M. R. that an order 
of prohibition should issue prohibiting Dr. B. 
from determining the question as he had al- 
ready formed his opinion adverse to the ap- 
plicant. It was accordingly submitted that 
apart from the legal validity of the proposed 
further inquiry, the inquiry officer having 
once formed an opinion against the petitioner, 
he was not competent in Jaw to hold such 
further inquiry. 

31. That the inquiry officer was bias- 
ed against the petitioner was also sought to 
be established by his intervention in course 
of the inquiry with reference to questions 
numbering questions 23, 45, 54, 55, 64, 66 put 
to the witness. We have examined the ques- 
tions and find that intervention was justified 
as the questions were irrelevant or unneces- 
sary and merely because the questions were 
disallowed, it could not be said that the in- 
quiry officer was biased against the petitioner. 
On the other hand, the inquiry officer was 
otherwise free from bias as would be evi- 
dent from the acquittal of the petitioner from 
all charges except charges (3) and (4) of 


1976 


Count 1 of the chargesheet. Further the in- 
quiry officer in his report had given ample 
and sufficient reasons for his conclusion on 
a bona fide fair approach. The lapses he 
committed in the inquiry was more for his 
failure to comprehend that inquiry could not 
be abruptly terminated and Jauhar was liable 
to cross-examination than for any other rea- 
son or bias against the petitioner, and there 
is no suggestion that he had any personal 
animus against the petitioner. 

32. We are also unable to hold that 
the proposition in the decision in Re: Godden 
(1971) 3 All ER 20 has application to the case 
before us. In that case, the doctor had once 
examined the applicant and found him suf- 
fering from ailment of the paranoid type. 
He was again required to examine the ap- 

licant for the same purpose, so to say on 
the same material. Im the present case, how- 
ever, fresh evidence and further materials 
were to be adduced for further consideration 
of the inquiry officer for which there was no 
scope in the above case, the principles where- 
of accordingly have no application. 


33. The formidable objection how- 
ever relates to the question as to whether the 
further inquiry directed to be held by the 
inguiry officer has the legal warrant. The re- 
levant provisions for inquiry are contained in 

‘Regulation 39 of the (Staff) Regulations 1960 

of the Life Insurance Corporation of India 
framed under Section 49 of the Life Insurance 
Corporation Act. Sub-regulation (1) of Re- 
gulation 39 provides for penalties (a) to (g) 
mentioned therein and penalty (g) is dismis- 
sal with which we are concerned. Sub-Re- 
gulations (2) and (3) provide as follows: 

*(2) No employee shall be dismissed 

by an authority subordinate to that 
by which he was appointed and no order 
imposing on an employee any of the penal- 
ties specified in clauses (b) to {g) of sub- 
regulation (1) supra, shall be passed by the 
disciplinary authority specified in Schedule 1 
without the charge or charges being com- 
municated to him in writing and without his 
having been given a reasonable opportunity 
of defending himself against such charge or 
charges and of showing cause against action 
proposed to be taken against him. 


(3) The disciplinary authority empowered 

to impose any of the penalties (b), (c), (d), 
(e), (f) or (g) may itself enquire into such of 
the charges as are not admitted, or if it con- 
Siders it necessary so to do, appoint a board 
of enquiry or an enquiry officer for the 
purpose.” 
According to the petitioner, sub-regulation (3) 
does not provide for remitting the case for 
further inquiry. Provisions for remitting a 
case for further inquiry have been made in 
Regulation 48 which is as follows: 

“48 (1} Notwithstanding anything con- 
tained in these regulations, the Corporation 
may, on its own motion or otherwise, after 
calling for the records of the case, review 
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any order which is made or is appealable 
under these regulations, and 

(a) Cuvee oeenesonraneneeeue 

(©) remit “the case to the authority «which 
made the order or to any other autho- 
tity directing such further action or in- 
quiry as it considers proper im ithe cif- 
cumstances of the case; OF 


(d) 
34. Strongly relying on this provision, 
it has been contended that remitting a case 
for further inquiry has been expressly pro- 
vided in Regulation 48 only, in circumstances 
mentioned therein. In view of the express 
provision, there can be no implicit power of 
remit under the Regulations as has been con- 
tended and held in the Judgment under ap- 
peal. It has been further contended referring 
to other service rules, that in Corporation’s 
Staff Regulations, there is no power confer- 
red on the disciplinary authority to reconsider 
the findings of the inquiry officer and to come 
to a finding different from that of the in- 
quiry officer. Where it was intended to con- 
fer such power on the disciplinary autho- 
rity, it was expressly provided under the re- 
levant rules, such ules were the subject- 
matter of consideration in K. R. Deb v. Col- 
lector of Central Excise, AIR 1971 SC 1447. 
relied on by the Corporation and the trial 
Court. In view of the provisions therein 
Whereby the disciplinary authority was invest- 
ed with the power to record its findings on 
each charge on consideration of the record 
of the inquiry by the inquiry officer, it was 
held that the disciplinary authority can direct 
further inquiry in respect of that matter when 
there was a defect in the inquiry though it 
cannot direct fresh inquiry. Accordingly, it 
was contended, the Zonal Manager as the 
disciplinary authority could not direct, im 
absence of specific provisions, a further in- 
quiry which was intended obviously ‘to cure 
the lacuna of the inquiry held by the in- 
quiry officer. 


35. it is without doubt correct to say 
that in many statutory service rules, there are 
provisions for inguiry by the disciplinary 
authority itself and such authority has been 
conferred power to appoint an inquiry officer 
to record its findings on each charge after 
holding the inquiry according to the rules. 
These rules again further provide that the 
disciplinary authority has to come ito its own 
findings on each charge and he may disagree 
with the findings of the inquiry officer and 
come to different findings. It is only in the 
context of these provisions, it is contended, 
as the disciplinary authority has to record its 
own findings on each charge, that a remit has 
been provided for to the inqniry officer for 
further inquiry. In the staff Regulations, it 
is further contended, the disciplinary autho- 
rity is not required to come to its own finding 
on charges on the findings of the inquiry 
officer and accordingly as the findings of the 


96 Cal, [Prs. 35-40] 


inquiry officer are binding and conclusive on 
the disciplinary authority, there is no scope 
for a remit of the case for further inquiry 
by him. There is also no express or implied 
provisions for such remit to cure lacuna in 
the inquiry held by the inquiry officer. 

36. We are unable to accept the con- 
tentions so raised. On an interpretation of 
the Regulation 39 (3), it appears to us that 
the disciplinary authority “may itself enquire 
into such charges” or “if it considers neces- 
sary so to do, appoint a board of enquiry or 
an enquiry officer for the purpose”. To en- 
quire or inquire mean io make investigation 
i.e. to examine systematically in detail and it 
can never mean that conclusions of the inves- 
tigation would have any binding force or be 
conclusive. The power to arrive at a final 
and binding conclusion on allegations of mis- 
conduct against a public servant or employees 
of any concern, is in essence quasi-judicial 
and such quasi-judicial power cannot be dele- 
gated except where there are specific express 
or even implied provisions to that effect. No 
such delegation of power in the nature of 
things has been conferred: expressly or impli- 
edly on the inquiry officer under the Cor- 
poration’s Staff Regulations and it cannot be 
held that the findings of the inquiry officer 
are binding and conclusive on the Discipli- 
nary Authority in such proceedings. On the 
other hand, even though there is no such 
express provision, it is implicit that the Disci- 
plinary Authority has powers under the Staff 
Regulations to arrive at its own findings on 
the report of the inquiry officer. 

37. Regulation 48 contemplates a re- 
view of an order which is made or is ap- 
pealable and its operation can take place only 
when there is in existence an order, whether 
appealable or otherwise. This regulation can 
therefore have no application in cases like 
the one before us where no order was in 
existence at the relevant time. 

38. If therefore, the Disciplinary 
Authority in considering the inquiry report, 
finds there has been an error in procedure 
violating the provisions of the regulation 39 (2) 
which provides that reasonable opportunity 
should be given to the employee to defend 
himself against the charge or charges, it is 
only implicit that it should have the power 
to direct further inquiry so that such reason- 
able opportunity is given to the employee to 
clear himself from the charges. The Supreme 
Court in the above case prohibited fresh in- 
quiry as being not provided in the relevant 
Rule 15 of the Rules but held that: 

No ch da E it may be possible if in 
a particular case there has been no proper 
enquiry because some serious defect has crept 
into the inquiry or some important witnesses: 
were not available at the time of the inquiry 
or were not examined for some other rea- 
son, the Disciplinary Authority may ask the 
Inquiry Officer to record further evidence.” . 
Tt is thus clear, even: though there was no. 
provision for further inquiry, the Court felt 


Hirendra Nath v. L. I. 


C. of India (S..K.. Datta J.) A.I R. 


such power was implicit in the relevant rules 
and the same is the position, in our view, in 
respect of the (Staff) Regulations, 1960. The 
distinction between K. R. Deb’s case AIR 
1971 SC 1447 and the case before us on the 
ground that the finding of the inquiry officer 
is binding on disciplinary authority in the 
case before us which was not so in the other 
case as sought to be made with great em- 
phasis by Mr. Mullick on behalf of the peti- 
tioner, is not sustainable for reasons already 
indicated by us. 


39. The contention on bias in the in- 
quiry officer against the petitioner also loses 
its force when we find that the findings of 
the inquiry officer is not binding on the disci- 
plinary authority. On the contrary, the Zonal 
Manager as the disciplinary authority is free 
to come to his own findings on the existing 
and further materials on record and findings 
thereon by the inquiry oficer. The petitioner 
declined to participate in the further inquiry 
at his peril and after doing so, he cannot be 
heard to complain that the principles of natu- 
ral justice was violated by the Corporation 
authorities. 

40. The petitioner was charged for 
fraudulent encashment of the cheque through 
his banking account and such encashment was 
admitted by the petitioner: His defence was 
that he did not want thereby to defraud 
Jauhar and the amount under the cheque, it 
was claimed, was in fact paid to him. In 
course of argument it was conceded that in 
the peculiar circumstances then prevailing, he 
was obliged to sign the names of Jauhar on 
the reverse of the cheque, as he had to help 
Jauhar with some amount he urgently need- 
ed. Whatever be the intention which may be 
material in respect of criminal misconduct, 
signing of anothers name in a negotiable 
instrument, knowing fully that such forged 
endorsement and signatures would be acted 
upon, was per se a serious offence unbecom- 
ing of a responsible officer like the peti- 
tioner who was a Class I Officer of the Cor- 
poration and constituted in our view substan- 
tial misdemeanour. Both the learned coun- 
sel for the petitioner were at pains to em- 
phasise that there was nothing unbecoming 
or illegal in signing the name of another 
person in negotiable instrument. It was fur- 
ther stated that the amount was paid to 
Jauhar and he did never put any claim for 
the amount. It was stated that Jauhar gave 
a receipt which was mislaid and might lie 
in other policy bags of Jauhar which the 
Corporation all through deliberately failed to - 
produce. The policy bags were not produc- 
ed but that hardly mattered for, in view of 
the admission made, there could be no dis- 
pute about the encashment of the cheque by 
the petitioner. The printed writings on the 
reverse of the cheque also indicated that the 
endorsement was to be treated as receipt and 
no separate receipt ‘was necessary. Accord- 
ingly .receipt from Jauhar ‘for payment of 


amount. of the cheque, which however was .. 
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denied by Jauhar in his affidavit in the suit, 
as we have earlier indicated, would not mend 
matters in so far as the records of the Cor- 
poration are concerned which was patent by 
writings on the reverse of the cheque which 
the petitioner, a Class I Officer endorsed and 
signed, 

41. As to signing another’s name in 
the endorsement by a different person, we 
were referred to Chella Ballayya v. Kanu- 
parthi, ILR 40 Mad 1171 = (AIR 1918 Mad 
24) in which a person put the mark of the 
marksman in a negotiable instrument with his 
authority and it was held to a valid execu- 
tion. In Commissioner of Agricultural In- 
come-tax West Bengal v. Keshab Chandra, 
AIR 1950 SC 265, the Court referred to the 
common law doctrine that where a person 
authorises another to sign for him, the signa- 
ture of that person so signing is the signa- 
ture of the person authorising it but there 
may be cases in which a statute may require 
personal signature. The Court held that if a 
Statute requires personal signature of a per- 
son, which includes a mark, the signature or 
mark must be that of the man himself. It 
was submitted that the Section 27 of the 
Negotiable Instruments Act does not prohibit 
execution of such instrument through duly 
authorised agent acting in the principal’s own 
name. The provision does not warrant sign- 
ing the name of principal by the agent simpli- 
citer but what it means is that the agent duly 
authorised can act in the name of the prin- 
cipal and such authority obviously has to be 
disclosed in some manner. It is not the case 
of the petitioner, as will appear from his writ- 
ten explanation of May 28, 1969, that he had 
the authority to encash the cheque on behalf 
of Jauhar or that such authority was ever 
disclosed to the Corporation so as to bind it 
thereby. 

42. In State of Orissa v. Bidya- 
bhusan, AIR 1963 SC 779 at p. 786 the 
Supreme Court observed : 


Sase If the order may be support- 
ed on any finding as to substantial misdemea- 
nour for which punishment can be lawfully 
imposed, it is not for the Court to consider 
whether that ground alone would have weigh- 
ed with the authority in dismissing the public 
servant. The Court has no jurisdiction if the 
findings of the inquiry officer or the Tribu- 
mal prima facie make out a case of mis- 
demeanour, to direct the authority to recon- 
sider that order because in respect of some 
of the findings but not all it appears that 
.there had been violation of the rules of natu- 
ral justice.” . 

In the case before us, there is unequivocal 
admission of the encashment of the cheque 
by the petitioner by himself signing the name 
of the recipient of the cheque and endorsing 
the same in his favour without his authority. 
The word “fraudulent” means characterised 
by “fraud” and “fraud” means the using of 
false representation to obtain an‘ unjust ad- 
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vantage to which a person is not otherwise 
entitled. Absence of intention to defraud 
might be an extenuating factor in penal law 
where “fraudulent act” is associated with the 
element to defraud but the word has not the 
same import in parlance other than penal and 
must be given its full effect in the usual 
course, 


43. We have seen that the petitioner 
declined to avail himself of the opportunity 
to cross-examine Corporation’s witnesses as 
also to examine his witness. Accordingly 
there was no failure of natural justice in the 
disciplinary proceeding as the petitioner was 
given all reasonable opportunity of defending 
himself against the charges. Further, on his 
admission, the petitioner was guilty of sub- 
Stantial misdemeanour and on the authority 
of Bidyabhusan’s case, AIR 1963 SC 779 
there is no scope for interfering with the 
impugned orders finding the petitioner guilty 
of the relevant charge and ordering his dis- 
missal from Corporation’s service. 

44, The learned Judge on the law as 
prevailing at, the time also held that no writ 
lay against the Corporation for breach of any 
of the provisions of the (Staff) Regulations. 
1960. In view of the recent decision in 
Sukhdev Singh v. Bhagatram, AIR 1975 SC 
1331, holding that the regulations framed by 
the Corporation have the force of law, a writ 
will undoubtedly lie to remedy a breach of 
such regulations. But in view of our deci- 
sion as indicated above, no question of issu- 
ance of any writ arises in this case. 


45. For all these reasons, as all con- 
tentions raised by the petitioner appellant fail, 
this appeal is dismissed and all interim orders, 
if any, are vacated. In the circumstances 
there will be no order for costs in the appeal. 


SANKAR PRASAD MITRA, C. J.:— 
I agree, 
Appeal dismissed. 
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Sm. Chand Kaur and others, Petitioners 
v. Sm. Nalini Roy Choudhury and others, 
Opposite Parties. 


C. R. No. 3517 of 1974, Dj- 17-9-1975. 


(A) W. B. Premises Tenancy Act (42 of 
1956), S. 17-D — Application under — Pre- 
sentation of —- Law as to — (Civil Rules and 
Orders (Calcutta), R. 14 (2)) — (Civil P. C. 
(1908), O. 6, R. 14). 


Where there are tenants more than one 
in number, the application under Sec. 17-D 
signed by one of the tenants and counter- 
signed by the lawyer appearing for all other 
tenants-defendants is sufficient compliance with 
the provisions of law, namely, Rule 14 (2) 
of the Civil Rules and Orders and of O. 6, 
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R. 14 of Civil P. C. and the application is 
maintainable. i (Para 6) 


Malay Kumar Basu and Asim Banerjee, 
for Petitioners; Tapas Roy, for Opposite Par- 
ties. ` 


ORDER :— This Rule was obtained by 
the defendants agzinst Order No. 114 dated 
September 24, 1973, whereby their applica- 
tion under Section 17-D of the West Bengal 
Premises Tenancy Act was rejected, The 
facts appear to be as follows :— 


A suit was instituted by the opposite par- 
ties in 1960 for recovery of possession of 
Premises Nos. 30-A and 51-A, Chakraberia 
Lane, P. S. Ballygange Calcutta which the de- 
fendants Nos. 1 and 2, predecessors-in-interest 
of the petitioners, held as a monthly tenant. 
The ground for eviction was default in pay- 
ment of rent from July 1957 to November 
1957. The suit was decreed ex parte on 
June 5, 1962 and soon after it was restored. 
hereafter an application for substitution of 
the legal representatives of the defendant 
No. 2 was allowed on September 22, 1962 
and they filed an additional written statement 
adopting the written statement of defendant 
No. 2 which was accepted. Again the suit 
was decreed on contest on March 28, 1963 
in which Mr. Manmatha Nath Bose, pleader 


appeared for the defendants. On ap- 
peal, the decree was set aside and 
the case was sent back on remand. 


Thereafter the legal representatives of the 
defendant No. 1 were substituted by an order 
dated 19-3-1964 and one Joy Deb Ghosh 
was appointed Court guardian on behalf of 
defendants Nos. 1 (b) to 1 (f) by orders dated 
May 27, 1965 and August 12, 1965. The 
Court guardian filed the written statement on 
December 12, 1965 on behalf of the said 
minors but no order appears to have been 
passed accepting the same. On June 13, 
1966 an additional written statement was filed 
on behalf of the aforesaid substituted defend- 
ants through Mr. M. N. Bose which was duly 
accepted. No Vakalatnama filed by the 
Court guardian or by Mr. Bose could be 
traced on record. The suit was thereafter 
decreed on February 21, 1967 and in the 
decree it was mentioned that the minor de- 
fendants Nos. 1 (b) to 1 (f) were represented 
by their natural guardian mother. 


2. An appeal was preferred therefrom 
which was .dismissed and thereafter a second 
appeal was filed in this Court being S. A. 
No. 813 of 1968 which, after admission, is 
pending. 

3. On June 1, 1972 the petition under 
Section 17-D was filed with an application 
under Section 5 of the Limitation Act. This 
application was signed by one of the defend- 
ants and filed by Mr. M. N. Bose, pleader. 
The application was rejected as the delay was 
not condoned. Thereafter the matter came 
up in Civil Revision Case No. 3114 of 1972 
with the connected second appeal. This 
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Court condoned the delay and directed the 
trial Court to dispose of the application under 
Section 17-D of the Act in accordance with 
law, while the appeal was kept pending. 

4, This application was rejected by 
the impugned order as already stated. It 
was held that the application was not main- 
tainable as only one of the defendants filed 
the application while Section 17-D (b) has 
empowered the tenant only to file application 
for relief under the said section. The learn- 
ed Munsif held that when there are tenants 
defendants more than one in number, the ap- 
plication should be made by all the tenants 
defendants. Accordingly the application was 
not maintainable in law. The propriety of 
this order has. been challenged in this Rule. 


5. Under Order 6, Rule 14 of the 
Code of Civil Procedure every pleading shall 
be signed by the party and his pleader Gf any) 
and pleading has been defined under Rule 1, 
Order 6 as the plaint or written statement. 
Under Rule 14 of Civil Rules and Orders 
all pleadings, original petitions, affidavits, 
Vakalatnamas and applications presented to 
the Court shall be dated and signed by the 
person presenting and also where necessary, 
by such other person as may be required by 
law to sign them. Mr. Malay K. Bose, learn- 
ed Advocate appearing for the petitioners 
submitted that as the applications are not 
required to be signed under the provisions of 
the Code and the relevant rule by the con- 
cerned parties to the litigation and the ap- 
plication filed by the presenting defendant 
and counter signed by the lawyer appearing 
for the defendants amounted to sufficient 
compliance with the provisions of law. This 
contention was disputed by Mr. Tapas Roy 
learned Advocate appearing for the opposite 
parties, who. submitted firstly that the applica- 
tion was not signed by all the defendants as 
they were required to sign the same being the 
tenants under Section 17-D and secondly, the 
lawyer counter signing the petition was not 
representing all the defendants as obviously 
the minor defendants 1 (b) to 1 (f) were being 
represented by the Court guardian. 


6. Rule 14 (2) of the Civil Rules and 
Orders provides, as already stated, that the 
pleadings, applications etc. are to be signed 
by the person presenting and also where 
necessary, by such other person as required 
by law to sign them. The provision of O. 6, 
R. 14 only requires that the pleadings shouid 
be signed by the parties. Pleadings, as we 
have seen, under Order 6, Rule 1 mean 
plaint and written statement. Accordingly, it 
will be sufficient compliance with the provi- 
sions of law if the application is signed by 
the person presenting, which means that any 
one of the parties or his authorised agent 
presenting such application need sign the ap- 
plication. Section. 17-D requires that the ap- 
plication is to be signed by the tenant and 
in matters before the Court, the procedure 
is to be governed and regulated by the Code 
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of Civil Procedure and the Civil Rules and 
Orders framed under Section 122. Accord- 
ingly though the right to make the applica. 
ition under Section 17-D is conferred on the 
tenant which includes all tenants when there 

e more tenants than one, the application 
may. be made as provided in the relevant rules 
noted above. 


7. It is further contended by Mr. Bose 
that the lawyer was representing all the de- 
fendants and the application bears his signa- 
ture and accordingly it should be deemed to 
be a valid application. It appears that though 
the Court guardian was appointed for some 
of the minor defendants, the decree-showed 
that the minors were represented by their 
natural guardian mother in the suit, and the 
defendants were represented by Mr. M. N. 
Bose, Pleader in the suit. ` Therefore, it 
seems that though at one stage the Court 
directed the minors to be represented by the 
Court guardian, the minors were in fact re- 
presented by their mother and natural guar- 
dian and the order appointing the Court 
guardian for some reason or other was not 
given effect to or acted upon as the decree 
and the records show that Mr. Bose was re- 
presenting all the defendants in the suit. 

8. For these reasons I am of opinion 
that the application was maintainable in law 
and the learned Munsif committed material 
irregularity in rejecting the application as 
being not maintainable. 

9, The impugned order is accordingly 
set aside and the Rule is made absolute. 

10. There will be no order as to cost 
in this Rule. l 

1i. Let the records be sent down as 
quickly as possible to enable the learned 
Munsif to proceed with the case further in 
accordance with law. 

Rule made absolute, 


AIR 1976 CALCUTTA 99 — 
AJAY K. BASU, J. 
Sumitra Debi Gour, Plaintiff v. Calcutta 
Dyeing and Bleaching Works, Defendant. 
Suit No. 264 of 1971, D/- 17-7-1975. 


(A) Evidence Aci (1872), S. 63 — Tape- 
recorder — Evidence of taperecording to be 
accepted with caution — Independent corro- 
boration essential. 

Before any court can accept the evidence 
of taperecord the court must carefully con- 
sider the genuineness of the tape before it 
is accepted. Usually, as it is expected to be, 
the taperecording of the voice is done with- 
out the knowledge and consent of the per- 
son concerned and very often he is being 
trapped unknowingly into it. Therefore, any- 
thing which is born of trickery or trapping or 
cunningness should be very cautiously and 
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carefully considered by the court before it 
is: admitted and accepted. After all, ventrilo- 
quism is not very uncommon and before any 
court can rely On a taperecord, the court must 
carefully guard himself against all these pos- 
sible tampering and manufacturing and should 
look for independent corroboration and in- 
trinsic evidence before he relies on the tape. 
The Court should be cautious to accept the 
testimony of taperecording and should reject 
it unless there is further independent ànd re- 
liable corroboration. (1972) 1 WLR 651 and 
(1971) 1 WLR 1, Rel. on. (Para 22) 

The custody of the taperecord must be 
beyond suspicion before a tape can be ac- 
cepted. l (Para 23) 

(B) Stamp Act (1899), S. 12 (3) — Can- 
cellation of adhesive stamps — Crossing a 
stamp is effective cancellation. AIR 1963 
Andh Pra 378 and AIR 1961 Raj 43 and 
(1992) ILR 24 All 374 (FB), Rel. on. 


(Para 28) 
(C) Stamp Act (1899), S. 12 (1) (a) — 
Cancellation of adhesive stamps — Stamp may 
be put immediately after signing and can- 
celled. 
_ It is true that the signature and stamp- 
ing i.e. cancelling the stamp should be done 
Simultaneously, but that does not- mean that 
stamp must invariably be put before the 
Signature is made. The signature may be 
first made and immediately thereafter the 
Stamp may be put and cancelled. (In the 
instant case a portion of the signature was 
under the stamp). i (Para 30) 
Cases Referred : Chronological — Paras 
AIR 1974 Bom 256 = 1974 Mah LJ 398 27 
AIR 1973 SC 157 = 1973 Cri LJ 228 22 
(1972) 1 WLR 651 = (1972) 2 All ER 699 
22 
(1971) 1 WLR 1 = (1971) 1 All ER 678 22 
AIR 1967 SC 1326 = 1967 Cri LJ 1197 16 
AIR 1963 Andh Pra 378 = (1963) 1 Andh 
WR 144 28 
AIR 1961 Raj 43 = 1960 Raj LW 176 28 
AIR 1957 Cal 709 27 
AIR 1954 SC 601 16 
AIR 1947 Mad 58 = (1946) 2 Mad LJ 141 
: 36 


AIR 1938 Cal 150 = 65 Cal LJ 603 16 
ah ILR 24 All 374 = 1902 All WN 72 
28 


(FB) 
(1893) ILR 23 Bom 63 16 


Ghosh, for Plaintiff; A. N. Bose, for 
Defendant. 


ORDER :— This suit has taken quite a 
long time. The argument was concluded at 
4 p. m. yesterday the 16th instant on the 
20th day of its hearing. ` 

2. The suit was filed by one Sumitra 
Debi Gour against the defendant, Calcutta 
Dyeing and Bleaching Works, a firm belong- 
ing to, as has been stated several times, 
Agarwala group of business concerns carry- 
ing on its business at P.38, India Exchange 
Place, Calcutta-1. Tbe plaintiff Sumitra Debi 
Gour is the wife of one Madan Mohan Gour. 
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who until 12th November, 1970, was associat- 
ed with this Agarwala group of business. In 
fact prior to his resignation or withdrawal 
from service from this Agarwala group of 
business Mr. Madan Mohan Gour, the hus- 
band of the plaintiff, was the Managing Direc- 
tor of Indo-Dan Milk Products Co. Ltd. be- 
longing to the said Agarwala Group. 


3. Shortly, the plaintiff’s case is that 
she lent and advanced diverse sums of money 
to the defendant company a firm, and at the 
time of the filing of the suit or immediately 
prior thereto after adjustment of accounts, the 
defendant firm was owing to the plaintiff a 
sum of Rs. 1,13.965.56 which the defendant 
did not pay in spite of repeated demands. 
Hence this suit has been filed by the said 
Sumitra Debi Gour for recovery of the said 
sum of Rs. 1,13.965.56 as mentioned in the 
plaint with interests and costs, ete. 

4, The suit was filed on 18th June, 
1971. On behalf of the firm in the written 
statement it was, inter alia, stated that the 
plaintiff was a partner of one Bharat Dyeing 
and Manufacturing Co. belonging to the said 
Agarwala group between 1962 and 1967. 
After the plaintiff retired from the said firm 
of Bharat Dyeing and Manufacturing Co. on 
or about 1967, after adjustment the moneys 
due to the plaintiff from the said firm of 
Bharat Dyeing & Manufacturing were paid 
and/or credited in her name as loan with the 
defendant firm. It is alleged there were com- 
mon partners of Bharat Dyeing and Calcutta 
Dyeing at the relevant time and Amar Chand 
Agarwala was a common partner. 


5. According to the defendant various 
sums of money were re-paid to the plaintiff 
from time to time in repayment of the said 
loan and/or advance and after 31st of March 
every year statements of account showing the 
correct position were duly sent to the plain- 
tiff. 


' 6 It was the further case of the de- 
fendant that at the request of the plaintiff 
the defendant has also paid various Income- 
tax liabilities of the plaintiff as well as has 
made direct payments to the plaintiff and all 
such payments were adjusted in the loan ac- 
count of the plaintiff. 


cP The defendant’s further case is 
that except one bank draft of Rs. 50,000/- 
which was sent to the plaintiff in Muzaffarna- 
gar on or about 16th September, 1970, all 
payments were made to the plaintiff in cash 
in Calcutta. The defendant relies on a state- 
ment of account ending 31st March, 1971 
which is Annexure A to the written state- 
ment and according to the defendant the said 
statement of account has been duly sent to 
the plaintiff and from the said statement of 
account it will.be found that nothing is due 
to the plaintiff from the defendant firm: and 
Rs. 50,000/- was paid on account in cash to 
the plaintiff on 23rd May, 1970 and in full 
settlement Rs. 57,208 was paid in cash to the 
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plaintiff on 16th October, 1970 and on re- 
payment of the said sum of Rs. 57,208/- on 
16-10-1970 the entire loan account of the 
plaintiff was squared up and the said sum of 
Rs. 57,208 was received by the plaintiff in 
full and final settlement of all her dues 
from the defendant and nothing is due to 
her from the defendant firm. 


8. Shortly put, the plaintiff has sued 
for the recovery of the said sum as loan and 
advance to the defendant and the defence of 
the defendant was that the entire sum of 
money that was advanced by the plaintiff to 
the defendant has been fully paid with inter- 
ests as agreed in full settlement of the claims 
of the plaintiff by the defendant. 


9. — As the loan was admitted and the 
defence is the payment which is disputed, the 
following issues were raised :— 

1. Has the defendant paid Rs. 1,58,406.41 
to the plaintiff as alleged in Annexure 
A to the written statement? 

2. Is the suit barred by limitation? 

3. Is the suit bad for non-joinder of par- 
ties as alleged in paragraph 14 of the 
written statement? 

4. What relief, if any, is the plaintiff en- 
titled to? 

10. Of these four issues, the issues of 
limitation and non-joinder of parties have 
been abandoned by the parties before me and 
therefore practically there is only one issue. 


11. After the issues were raised there 
was some argument as to wh» should go to 
the box first. According to Mr. B. K. Ghosh, 
counsel appearing for the plaintiff, the de- 
fendant should go to the box first and ac 
cording to the defendant, Mr. A. N. Bose 
the plaintiff should go to the box first. After 
hearing the arguments I decided that the onus 
should beonthe defendant to prove that they 
have made the payment in full to the plain- 
tiff and they should go to the box first, 
Thereafter Mr. Amiya Nath Bose the coun- 
sel for the defendant called his witnesses. 


12. In support of their case that the 
payment has been duly made, the defendant 
relies on two receipts granted by the plaintiff, 
both exhibits being Exts. 1 and 7 Signed by 
the plaintiff in full discharge of the said loan. 
Ext. 1 reads thus: ‘23-5-70 — received a sum 
of Rs. 50,000/- (Rupees fifty thousand only) 
by cash today from Messrs. Calcutta Dyeing 
and Bleaching Works on account’. There is 
a revenue stamp of 10 P under it which has 
been cancelled by crossing and signed Sumitra 
Debi Gour, the plaintiff. The other one, 
Ext. 7 reads thus: 16-10-70 — received from 
Messrs. Calcutta Dyeing and Bleaching 
Works a sum of Rs. 57,208/- (Rupees fifty 
seven thousand two ‘hundred: and eight only) 
by cash today in full and final settlement of 
my account’, There is a revenue stamp of 
10P crossed and signed by Sumitra. Debi 
Gour the plaintiff. Except the signature 
everything else is typed. i popa S 


1576 


13. It is of course clear that if these 
receipts are genuine, the plaintiff has no case. 
The plaintiff admits both her signatures on 
Exts. 1 and 7 but disputes that she signed 
these receipts, Exts. 1 and 7. The plaintiff 
challenges these receipts mainly on two 
grounds. She emphatically states before me 
that she has never signed on: these two re 
ceipts and according to her, her personal In- 
come-tax ‘matters were dealt with by one 
Paramanand Agarwala, the Manager of the 
defendant firm and to the said Parmanand 
Agarwala she forwarded her returns in dupli- 
cates signed by her and the receipts might 
have been manufactured from some of those 
documents which are already signed by her. 
The other ground on which the receipts are 
challenged was that as the receipts are not 
duly stamped under the Stamp Act, they are 
not admissible in evidence and therefore the 
Court should not look at them or rely on 
them. According to Mr. Ghosh, the receipts 
must be signed on the revenue stamp and 
unless some part of the signature is on the 
stamp, the stamp is not duly cancelled under 
the Stamp Act and the document 10 which 
the stamp has not been duly cancelled. is 
treated to be an unstamped document and 
they are inadmissible in evidence. These two 
documents, Exts. 1 and 7, of course bear two 
adhesive revenue stamps of 10p. each but 
these stamps are only crossed by two dia- 
gonal lines from one corner to the other and 
io part of the signature of the plaintiff, 
Sumitra Debi, appears on the stamp and 
therefore the satmps have not been duly can- 
celled under the Stamp Act and not admis- 
sible in evidence. Therefore if the receipts 
are not admissible in evidence then the state- 
ment of the defendant that the money has been 
duly paid to the plaintiff does not bear the 
scrutiny as it is not supported by any docu- 
mentary evidence and should be rejected. 

14, So far as Ext. 1 is concerned 
which is the receipt dated 23rd May, 1970 
Mr. Ghosh takes also the defence of alibi and 
states that on 23rd May, 1970 his client Mrs. 
Sumitra Debi Gour was not at Calcutta but 
was at a place called Kurnool in Andhra 
Pradesh and as such she could not have 
signed the receipt at Calcutta on 23rd May, 
1970 as alleged by the defendant and in sup- 
port of his contention that she was in Kur- 
nool, apart from the verbal evidence, Mr. 
Ghosh produced a diary containing entries 
made by the father of the plaintiff, since 
deceased, Ext. X from which it may be evi- 
dent that the plaintif was at Kurnool in 
Andhra Pradesh from 22nd April, 1970 to 2nd 
June, 1970. Another point made by Mr. 
Ghosh was that the two receipts from their 
very appearance show that the papers of 
those receipts must have been torn or cut 
from some other-paper and in. this case as 
obliquely suggested from her Income-tax re- 
turn duplicates or triplicates and the typed 
portion of. the -receipts have been somehow 
squeezed in the short space which make the 


Sumia Debi v. Calcutta Dyeing & Bleaching Works  [Prs. 13-17] Cai. 101 


receipts very suspicious. These are mainly 
the attacks made on the Receipts, Exts. 1 
and 7 produced by the defendant. 

15. Mr. A. N. Bose appearing for the 
defendant, on the other hand, submits that 
the receipts are genuine. If both the receipts 
are genuine, then the defendant has dis- 
charged his onus. The defendant has stated 
in details how prior to the dates of the re- 
ceipts i.e. one day prior to the receipts i.e, on 
22nd May and 15th October, 1970 respec- 
tively the plaintiff’s husband came to the de- 
fendant’s office and demanded the repayment 
and how the plaintiff along with her husband 
came to the office at P.38, India Exchange 
Place on 23rd May, 1970 and 16th October, 
1970 and received the payments and deliver- 
ed the receipts in presence of Paramanand 
Agarwalla. Mr. Bose subsequently stated that 
not only the receipts were taken but vouchers 
were prepared in respect of both these pay- 
ments being Exts. 2 and 8 and entries were 
duly made in the books of account of the 
firm both in the cash book and the ledger 
which have been duly audited and tendered 
before me. Mr. Bose has further endeavour- 
ed to prove that both the plaintiff and her 
husband .were not witnesses of truth and no 
reliance could be placed on their evidence and 
pointed out to me various contradictcry 
Statements and infirmities made by them in 
their evidence before me. 


16. Coming to the stamp the defend. 
ants states that it has been duly cancelled 
by crossing the stamp diagonally and cited 
authorities. About the plaintiff’s father’s diary 
Mr. Bose contends that it is not admissible 
in evidence and there was some argument 
made before me whether I should admit the 
diary in evidence. According to Mr. Bose 
Section 32 (1) and (2) of the I. E. Act does 
not permit this type of diary as produced by 
the plaintiff to be put in evidence. Mr. 
Ghosh, on the other hand, cited authorities 
before me to show that the diary should be 
admitted in evidence. I must say that none 
of the learned counsel could produce before 
me any direct authority on the point that 
such diary as produced by the plaintiff could 
or could not be admitted in evidence. Mr, 
Ghosh among others cited AIR 1954 SC 601, 
AIR 1967 SC 1326. Mr. Bose on the other hand 
cited (1893) ILR 23 Bom 63, 65 Cal LJ 603 = 
(AIR 1938 Cal 150) and a few other cases. 
I had some misgivings in my mind to start 
with whether this diary is legally admissible 
in evidence or not, but my task became easy 
when Mr. Bose appearing for the defendant 
himself tendered the copy of the diary entries 
disclosed by the plaintiff and so the diary 
rea „were tendered and marked as exhibits 

series, 


17. Mr. Bose submitted before me 
that considering the entire evidence if the 
Court. finds that the plaintiff’s evidence on 
material points cannot be believed, then her 
whole statement that she did not sign ‘the re- 
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ceipts should also be disbelieved and rejected. 
The question is, whether the plaintiff's state- 
ment should be believed or the defendant’s 
statements should be beifeved. 


18. According to Mr. B. K. Ghose 
end also Mr. A. N. Bose, if there ar? coa- 
tradictions in ‘verbal evidence, one should 
consider the documentary evidence as it is 
often being stated that “men may lie but 
documents do not”. Considering the evidence 
given on behalf of the plaintiff and the de- 
fendant and seeing the demeanour of their 
witnesses, I cannot say that either the de- 
fendant’s witnesses or the plaintiff's witnesses 
very much impressed me, specially Paraman- 
and Agarwalla did not appear to me to be a 
witness whose evidence on all points can be 
relied on. Similarly, I can only say that the 
evidence of the plaintiff or her husband did 
not impress me at all and on some points it 
appeared both of them tried to suppress the 
truth from this Court. But following the 
well-known principle that when the verbal evi- 
dence cannot be believed, court should look 
into the documents, I now deal with the 
documentary evidence in this case. 


19.20. Mr. B. K. Ghose relies on his 
Attorney’s. first letter written on the 16th 
April, 1971 and in that letter of 16th April, 
1971 Mr. Ghose strongly’ relies on a state- 
ment made which is admitted by the defend- 
ant to have been received by them and the 
significant sentence in that letter Ext. 9 to 
which Mr. Ghose drew my attention was 
that, “our client ......... has handed over to 
us. the correspondence that passed between 
you and her ending with her letter dated 15th 
ultimo with ‘instructions to deal with the 
same as hereunder.” According to Mr. Ghose, 
this sentence in the letter of 16th April has 
not been denied by the defendant and as-such 
the plaintiff strongly relies on the three letters, 
first dated 12th November, 1970, second dated 
16th November, 1970 and the third dated 
15th of March, 1971, each and every one of 
them being sent by registered post to the 
defendant has not been replied to by the de- 
fendant and in each . letter the plaintiff has 
made her demand of the sum of money from 
the defendant and by not giving any reply to 
these letters, or denying the loan the conduct 
of the defendant shows that they were taking 
time to manufacture some kind of defence 
in the mean time. Of course the defence was 
that none of the earlier letters were received 
by the defendant. At the first blush, this 
argument of Mr. Ghose impressed me, but 
this argument did not stand the close scrutiny. 
The first letter relied on by Mr. Ghose is 
letter dated 12th November, 1970 alleged to 
be written by the plaintiff to the defendant 
demanding the sum of money from the de- 
fendant and, if I am right, according to the 
plaintiff this is the first letter of demand 
written by the plaintiff to the defendant which 
has been produced before me. Now, let us 
examine and scrutinize this first alleged letter 
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of demand dated 12th November, 1970. I 
may say at the ouset that according to the 
defendant they never received this letter, but 
according to the pleintiff this first letter of 
demand dated 12th Noveruber, 1970 was sent 
by registered post with acknowledgment due 
and they have produced before me one 
acknowledgment due feccipt dated 12th 
November, 1970 being Ezt. T. In the 
acknowledgment receipt that has been pro- 
duced hefore me only the stamp of the de- 
fendant firm was exhibited as nobody could 
say about the signature on the receipt, but 
none the less let us scrutinize this document 
of 12th November, 1970 as it is alleged by 
the defendant to be a spurious document. 
In support of their case, the defendant drew 
my attention to the fact that whereas in every 
other letter which is alleged to be sent by 
registered post by the plainciff, in the copy 
the word ‘registered’ or ‘registered wi 

acknowledgment due’ is typed, but on this 
letter of 12th November, 1970 in the copy 
produced the word ‘registered’ or ‘registered 
with acknowledgment due’? has not been 
typed. The next point about this letter 
Ex. V is that the copy letter though typed, 
bears the date 12th November, 1970 in hand 
and according to the plaintiff, the handwrit- 
ing of the date is the handwriting of Satru- 
ghna her son. Of course. from her testimony 
it seemed to me bit queer that though the 
copy letter was brought to her by her hus- 
band for her signature, date was not typed and 
the husband did not put the date but her 
son Satrughna did as, according to-her, the 
husband after handing over the letter im- 
mediately started taking his breakfast or 
lunch. It is again significant that according 
to the defendant this letter first saw the light 
of the day as an annexure in the petition of 
the plaintiff in their application for examina- 
tion of documents and in that copy annexed 
by the plaintiff no date appears and from this 
the defendant submitted that it shows that 
the letter was a manufactured or false 
document or at least the date has been 
put much later, Another most signi- 
ficant fact which also has not escaped 
my attention is the affidavit of documents 
filed by Sumitra Debi Gour the plaintiff on 
the 8th January, 1973. In the affidavit of 
documents affirmed by Sumitra Debi though 
all the letters written by her which she dis- 
closed bear a date, this letter being item 
No. 6 in the affidavit of documents Ex. 27 
being the copy letter from Sumitra Debi 
Gour to the Manager, Calcutta Dyeing and 
Bleaching Works’, does not bear any date. 
I can only say that the criticism of this letter 
being suspect or spurious as stated by the 
defendant has some substance. Also on 
12-11-1970 M. M. Gour sends ‘his letter of 
resignation Ex. ‘11. Again, in the 16th 
April, 1971 letter Ex. 9 Mr. Dutt writes, 
“correspondence that passed between you and 
her ending with her letter dated 15th ultimo” 
which shows that it was not just a one-sided 
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affairs; the correspondence must be, as stated 
by M/s. R. N. Dutt & Co., between ‘you 
and her’, but not a single letter written by 
the defendant to the plaintiff has been pro- 
duced by the plaintiff in support of this state- 
ment on which Mr. Ghose so strongly relies. 


21. Mr. Ghose’s next argument was 
that the 16th April, 1971 letter, i.e. the first 
Solicitor’s letter on behalf of the plaintiff 
though received by the defendant, was not 
teplied to and according to Mr. Ghose the 
first letter of the Solicitor on behalf of the 
defendant is dated 14th June written by Mr. 
G. Bagaria in answer to the plaintiff’s Solici- 
tor’s letter dated 9th June, 1971. But in that 
letter of 14th June, 1971 Mr. G. Bagaria 
writes that the plaintiff’s Solicitor’s letter of 
16th April, 1971 was ‘duly replied’ to by the 
defendant. Mr. Ghose’s comment is that the 
words “duly replied” without giving a date, 
i.e. 26th April, 1971 Ex. A as now being 
alleged by the defendant, shows that the 26th 
April, 1971 letter was an after-thought and 
was manufactured later on. Mr. Bose’s ans- 
wer to this is that perhaps it would have been 
better if they had mentioned the date also but 
because the Solicitor had not thought it fit 
to give the date, that by itself should not 
create any suspicion in the mind of the Court 
that that letter was never sent and Mr. Bose 
also drew my attention to certain letters writ- 
ten by the plaintiff’s Solicitor where the dates 
of the letters mentioned therein were not 
put. Therefore, in my mind, just because the 
date is not given, the letter does not become 
a suspect. Of course, after 26th April, 1971 
the next letter by the plaintiff’s Solicitor was 
on the 9th June, 1971 replied to by the de- 
fendant’s solicitor by the letter of 14th June. 
Then there were two letters of the 15th June, 
1971, one written by the plaintiff and the 
other by the defendant and the suit was filed 
on the 18th of June, 1971. It was also the 
evidence on behalf of the plaintiff that the 


father of the plaintiff died sometime jn 
December, 1971 
22. In support of his case, the plam- 


tiff further produced before me a taperecord 
embodying the alleged telephonic conversa- 
tion between Paramanand Agarwalla the 
Manager of the defendant firm at all relevant 
time and Madan Mohan Gour the husband 
of the plaintiff in which Paramanand is 
alleged to have admitted that the receipts 
Exts. 1 and 7 are not genuine. According to 
the plaintiff’s husband Madan Mohan Gour, 
the taperecording were done on three dif- 
ferent dates, two before the suit in 1971 and 
one after the suit in 1975. Again, on the 
point of admissibility in evidence of this 
taperecord, there was some objection from 
Mr. A. N. Bose. According to Mr. Bose, 
the counsel for the defendant, the authenti- 
city or identity of voice and the originality 
of the tape must be carefully considered and 
after satisfaction by the court that the identi- 
ty of voice and the originality of the tape has 
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been established, then and then only the 
taperecord should be admitted in evidence. 
It is possible to tamper with the tape. Mr. 
Ghose on the other hand cited an unreport- 
ed judgment of A. N. Ray, J. (as he then 
was) of this Court and both Mr. Bose and 
Mr. Ghose referred to another judgment of 
his Lordship the Chief Justice Ray, reported 
in AIR 1973 SC 157. Mr. Bose also strongly 
relies on two decisions of the English High 
Court, one reported in (1972) 1 WLR 651 and 
another in (1971) 1 WLR Jj. Though both 
these two English cases are judgments on cri- 
minal appeals but the principles of admis- 
sibility of tape are the same. In my view, 
before any court can accept the evidence of 
taperecord the court must carefully consider 
the genuineness of the tape before it ‘is ac- 
cepted. Usually, as it is expected to be, the 
taperecording of the voice is done without the 
knowledge and consent of the person con- 
cerned and very often he is being trapped 
unknowingly into it. Therefore, anything 
which is born of trickery or trapping or cun- 
ningness should be very cautiously and care- 
fully considered by the court before it is 
admitted and accepted. After all, ventrilo- 
quism is not very uncommon and be- 
fore any court can rely on a tapere- 
cord, the court must carefully guard’ him- 
self against all these possible tampering and 
manufacturing and should look for independ- 
ent corroboration and intrinsic evidence be- 
fore he relies on the tepe. The court should 
be cautious to accept the testimony of tape- 
recording and should reject unless there is 
a independent and reliable corrobora- 
on. 

23. In this particular case, when Mr. 
Ghose wanted to tender the tape, Mr. Bose 
objected particularly on the ground that 
Paramanand Agarwalla, the alleged speaker 
on the tape, denied his voice after hearing 
the tape. Paramanand said that it is not his 
voice nor he ever spoke or had any conversa- 
tion with Madan Mohan Gour as alleged in 
the tape. But when Mr. Gour came to the 
box, on his statement on oath that it is 
Paramanand Agarwalla’s voice, I admitted it 
into evidence. Admissibility is one thing the 
value or reliance to be put in it is entirely 
different. The tape was transcribed and tran- 
slated into English and has been tendered. 
But Mr. Gour admitted in the strain of cross- 
examination that this cassette Ext, V was in 
his custody for the last four years and he 
also admitted that there was a possibility of 
it being tampered and/or changed. Of 
course, he denied that he ever tampered with 
it. But then, in my opinion, it comes within 
the mischief of the English decisions that the 
custody of the taperecord must be beyond 
Suspicion before a tape can be accepted. I 
myself placed on my table and played both 
the tapes, Ext. V & Ext. J which was the ad- 
mitted voice of Paramanand as he uttered in 
this court before me and compared and 
judged them. I must say to my ears there 
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was a considerable difference in the voice of 
Paramanand as alleged in Ext.” V and the 
voice in Ext. J. Of course, Mr. Ghose sub- 
mitted that one was taken from the telephone 
receiver and the other was direct in court 
and therefore there is bound to be some dif- 
ference in phonetics. 


24. Mr. Dutt, Counsel for the plain- 
tiff also drew my attention to the demeanour 
of Paramananda Agarwal when the tape was 
being played. I could see that he appeared 
to be nervous but this nervous demeanour 
alone cannot help the plaintiff in proving that 
the voice of Paramananda Agarwal. I must 
sav that I was not very much impressed with 
Paramananda’s evidence and perhaps would 
have decreed the suit if the defence was only 
based on the verbal evidence of Paramananda 
Agarwal. There is a well-known saying if 
verbal evidence are contradictory look to the 
documents for ascertaining true facts. 


25. Even if the entire tape is accept- 
ed, there is only some vague suggestion or 
statement that the receipts may be false. 
Apart from that innuendo and/or indirect 
suggestion there is nothing in my mind which 
helps the plaintiff very much even if the 
taperecording was accepted, but none the less 
as there has been contradictions in the evi- 
dence as to when the tape was recorded be- 
tween Mr. Gour and Mrs. Gour, because ac- 
cording to Mr. Gour the tape was recorded 
on three dates which is denied by Mrs. Gour, 
and as to my ears there is difference in voice 
and there is hardly any phonetic similarity 
between the voice of Paramanand and his 
alleged voice in the tape, I reject the state- 
ments alleged to be made by Paramanand 
on the tape which has been tendered by the 
plaintiff as an admission by Paramanand and 
I reject ‘that evidence of the plaintiff. 

26. Now, even though the alleged ad- 
mission by Paramanand goes, but none the 
less I must be satisfied that the receipts are 
genuine before I accept these receipts Exts 1 
and 7 because unless the payment has duly 
been made by the defendant and the receipts 
are genuine, the defendant has not discharged 
its onus which is cast heavily upon them. 

27. The main attack of Mr. Ghose on 
these two receipts is that they are not duly 
cancelled or defaced in any effectual manner 
and as such the documents are unstamped and 
should not be looked into by the court. Mr. 
Ghose strongly relies on a case reported in 
AIR 1974 Bom 256 which is a single bench 
judgment and decides, that by drawing two 
parallel lines the stamp cannot be cancelled. 
Similarly, even by crossing, the stamp cannot 
be cancelled or defaced. Mr. Ghose also 
relies on AIR 1957 Cal 709 and other cases 
referred to in these two 


judgments. 
28. Mr. Bhabra on the other hand 
drew my attention to Section 2, sub-sec- 


tion (23), S. 3, S. 12 (3), S. 7, $. 35 (b), S. 36, 
S. 61 and Article 53 of the Stamp Act. -Ac- 
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čording to him, after a document has. been 
admitted in evidence as in this case, further 
argument that it is unstamped or insuffici- 
ently stamped is not available to any party 
even though it was admitted subject to objec- 
tion as in this case. Mr. Bhabra further argu- 
ed that the word in the section is that it 
should be “cancelled in an effectual manner” 
and crossing of stamp ‘is according to Mr. 
Bhabra an effectual manner of defacing it 
and he also drew my attention to Sec. 35 (b) 
of the Stamp Act under which even if insuf- 
ficiently stamped, a receipt can be admitted 
into evidence on payment of a fine of Re. 1/- 
by impounding it. He has drawn my atten- 
tion to AIR 1963 Andh Pra 378 at p. 442; 
AIR 1961 Raj. 43 and (1902) ILR 24 All 374 
(FB). I have considered the arguments and 
the cases referred to from the Bar and I am 
of the view that the stamps in Exts. 1 and 7 
have been effectively cancelled by crossing 
them. Cross is usually a sign of cancella- 
tion. In my view, therefore, the argument 
that the document has not been properly 
cancelled and hence it is unstamped is not 


available to the plaintiff and should be 
rejected. 
29. Another point put forth by the 


plaintiff is the physical features of the re- 
ceipts. But before examining the physical 
features of the receipt, I should. remember 
that when these receipts were alleged to be 
granted to the defendant by the plaintiff as 
alleged, Mr. Gour the husband of the plain- 
tif was the Managing Director of Indo-Dan 
Milk Products which belongs admittedly to 
the Agarwalla group who are also partners 
or proprietors of the defendant firm. Theré- 
fore, ordinary precautions which are expected 
to be taken against other strangers or other 
persons may not be so strongly observed in 
the case of the wife of the Managing Direc- 
tor of a sister concern and so, the usual 
rigours or formalities of a receipt might not 
be strictly observed in the present case. At 
the relevant time, 23rd of May, 1970 or 16th 
of October, 1970, the husband of the plain- 
tiff was very much the Managing Director 
of Indo-Dan Milk Products. Considering this, 
it is quite expected that the defendant would 
be satisfied to have some sort of a docu- 
ment signed by the Managing Director’s wife 
to show that she has received the money. It 
is significant that the plaintiff has admitted 
that the signatures on Exts. | and 7 are her 
own signatures and in answer to questions she 
Stated the reason why she has not signed 
these receipts, Ext. 1 dated 23rd May, 1970 
because on the 23rd May, 1970 she was in 
Kurnul and she did not sign the receipt dated 
16th October, 1970 though she was in Cal- 
cutta on that day, because she never visited 
the defendant’s office at India Exchange Place 
ever in her life and therefore she could not 
have signed the receipt at the office of the 
defendant firm on the 16th October, 1970 as 
alleged by the defendant. She categorically 
says that these,; are the. reasons . why she 
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denies that she ever signed these rocipis 
though ske edmits her signatures. 


3d. Now, coming.to the physical fea- 
tures of the receipts, I have examined them 
and though it is clearly evident that the lower 
portion of the roceipts perhaps were torn oF 
cut but the top portion does not show that 
at least not so prominently that the top 
portion wes also torn or cut from a big piece 
but the bottom portion clearly shows at least 
in Ext. 7 that it was torn or cut from a big 
sheet of paper. .The plaintiff's suggestion is 
that these were prepared from a portion of 
the duplicate income-tax returns which she 
signed and gave to the defendant which the 
defendants kept with them. To start with, 
the defendant came out with this story that 
they had nothing to do with the plaintiff's 
income-tax returns except casually going to 
the income-tax office and when some request 
is made to Paramanand to file it to the in- 
come-tax office he might have filed it on be- 
half of the plaintiff but he never dealt with 
the income-tax affairs of the plaintiff. I must 
say that I do not accept the testimony of 
Paramanand Agarwalla in this respect. I 
have no doubt that Paramanand Agarwalla 
as the Manager of the defendant firm was 
really dealing with and looking after the in- 
come-fax affairs — for whatever reasons it 
may be — for the plaintiff, but dealing in 
income-tax affairs is one thing and manufac- 
turing receipts from the income-tax returns 
is an entirely different thing. I could have 
understood if the plaintiff had produced be- 
fore me any duplicate of income-tax returns 
signed by her from which it was possible 
, for the defendant to manufacture such re- 
ceipts. I have seen certain income-tax returns 
‘filed by her in the Income-tax Department 
which were produced by the defendant from 
the Income-tax Department by an Officer 
which shows that she has signed at the 
bottom portion of her returns. So, if the 
Teceipts are to be prepared from the bottom 
portion, then the top portion must be torn or 
cut and not bottom portion. But as I have 
stated before, the receipts, as they are and 
as they appear to me, do not show that the 
top portion was torn or cut as Ext. 7 pro- 
minently shows that the bottom portion was 
really cut or torn. As a matter of fact, Mr. 
B. K. Ghose while making his submissions at 
the first time stated that the two sides and 
the bottom have been torn or cut but did not 
say anything about the top portion though he 
thereafter corrected it by saying that accord- 
ing to him the top portion was also cut and 
torn. Another attack made on: the physical 
features of these receipts by Mr. Ghose was 
that some portion of the signature is under 
the stamp. I have seen these two receipts 
against the light and by magnifying glass. 
True, in one of the receipts some portion of 
S of Sumitra may be under the stamp but 
in .the other receipt no portion is under the 
stamp. But none the less even if some por- 
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tion of the signature is under the stamp, I 
do not understand how it helps Mr. Ghose. 
It is true that the signature and Stamping, 
ie. cancelling the stamp should be dono 
Simultaneously, but that does not mean that 
Stamp must invariably be put before the 
Signature is made. Perhaps, in one case the 
Signature is made and immediately thereafter 
the stamp is put and cancelled. I did not 
see any point of Mr. Ghose in this respect. 


31. Now coming to the defence of 
alibi, according to the plaintiff Mrs. Sumitra 
Debi Gour, on the 23rd May, 1970 when 
the defendant is stating that the plaintiff Has 
signed and made over this receipt Ext. 1 to 
Paramanand in the office of the defendant 
firm, the plaintiff says that this story is a 
complete lie because on the 23rd May, 1970 

rs. Gour was in Kurnul about 1,000 miles 
away from Calcutta. Needless to say that if 
this fact is accepted by the Court, that gives 
a complete answer to the defendant’s case that 
it was signed by the plaintiff on the 23rd May, 
1570 in Calcutta. In respect of this case of 
alibi, Mr. Bose wanted to rely on suggestions 
made by the plaintiff's counsel Mr. M N 
Dutt to Paramanand that from 
1970 to 16th October, 1971 Mr. Gour was 
not in Calcutta. “The impression I got is that 
Mr. Bose is trying to take undue advantage 
of an accidental slip made by Mr. M. N. 
Dutt in making such a bald suggestion. It 
was Obvious that Mr. Dutt made certain mis- 
take or error while he made those sugges- 
tions. It was evident by reading the evidence 
as a whole, the case that was really made .by 
the plaintiff was that on the relevant dates, 
1970 and on 16th October, 


23rd May, 


i.e. on 23rd May, 
1970 Mrs. Gour was not present in the office 
at P-38, India Exchange Place, Calcutta, and 


did not sign the receipts as 
defendant, p ee by the 


_ && Now, coming to 23rd May, 1970, 
In support of the defence of alibi, the plain- 
ff relies on certain entries in her father’s 
diary. As I said, I admitted this diary partly 
use Mr. Bose the counsel for the defend- 

ant admitted the entries in the diary as dis- 
closed by the plaintiff being Ext. 35; but 
none the less I have no doubt that this is a 
genuine diary written by the father of the 
plaintiff and the genuineness of which has not 
been challenged by Mr. Bose. Mr. Bose’s 
only Suggestion -was that taking advantage of 
the pecuniary circumstance of the father the 
daughter made him to write the false entries, 
I must say at the outset that Į reject this sug-. 
gestion of Mr. Bose which has no founda- 
ton and seeing the daughter i. e., the plain- 
tiff, in the box I am unable to- hold that the 
daughter is capable of making such undue 
influence on the father which would possibly 
prompt the father to make such false entries 
in the diary. But the point is not.the genui- 
neness' or otherwise of this diary. The whole 
case of alibi of tbe plaint so. far, az 
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23rd May, 1970 is concerned is that she was in 
Kurnul on the 23rd May, 1970. Unfortuna- 
tely, the diary entries which have been dis- 
closed by the plaintiif do not show that on 
23rd May, 1970 Sumitra Debi Gour was in 
Kurnul. As a matter of fact, no entry 
dated 23rd May, 1970 in the diary has been 
disclosed or proved before me. 


33. In the entries that have been dis- 
closed there are various other different dates 
from 2ist April, 1970 upto 2nd June, 1970. 
But the relevant dates in the diary entries 
K 18 + X’ 19 which are nearest to 23rd May 
are 18th May & 25th May. Even 18th May 
does not give any definite indication that 
Sumitra Devi was there but only written 
Sumitra Rs. 10/- and again on 25th May the 
entry is only written Sumitra Rs. 10/- which 
do not strictly prove that Sumitra was at 
Kurnul on those two dates. But none the less 
it is quite possible for Sumitra to be in Cal- 
cutta on the 23rd May and at Kurnul on 18th 
and 25th though it is very doubtful from these 
entries Ex. 35 that she was in Kurnul even on 
the 18th May or 25th May. There are other 
aspects of her alleged visit at Kurnul which 
I may mention passingly that the father as it 
is admitted was in financial hardship and had 
to take moneys from his daughter for their 
upkeep. Even then for no plausible reason 
the daughter suddenly after 10 years takes 
upon herself the duty to visit her father who 
was living with her step-mother and her step- 
brother and sister and none the less she not 
only goes herself but takes an escort with 
her to live with her impecunious father for a 
month and a half for no convincing reason. 
Accarding to the plaintiff she and her escort 
remained in Kurnul for about a month and 
a half instead of this financial condition of 
her father though father was not there at 
most of the time and no cogent or plausible 
reason is available to satisfy the Court that 
there was any necessity for her to stay for 
such a long time. However these are certain 
remarks made which I have mentioned pas- 
singly. Even if the diary entries are admit- 
ted it may only prove that she went to see 
her father sometime in late April and also 
may be there in early June. 


34. Mr. Madan Mohan Gour wanted 
to say at first from the witness box that he 
was not there in Calcutta on the 23rd May 
and 16th October to receive the payment as 
alleged by the defendant. But under stress of 
cross-examination when he was confronted 
with the documents — the vouchers, air- 
tickets Ex. 18 etc. he had to admit that he 
perhaps was present in Calcutta on 23rd May 
and 16-10-1970. But Mr. Madan Mohan 
Gour from his demeanour has given me a 
pc or impression of himself and to my mind he 
w s not candid to Court and did not speak 
frankly and truthfully about mon-presence of 
Sunitra Devi or himself to receive the pay- 
ment at the office of the defendant firm as 


alkged by the defendant. Sumitra Devis 
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answer was that I never in my life visited. the 
office of my husband. As pointed out by 
the defendant there is no earthly reason why 
she would not visit the defendant firm. 
She is not a pardahnasin lady. She was 
moving here, there and everywhere. She was 
appearing before income-tax department, she 
was appearing before the Notary Public, she 
was coming to the High Court and thus she 
was going everywhere. But there is no plausi- 
ble reason why she would not come to her 
husband $ Office as alleged by her. From her 
evidence certain amusing: things appear, From 
the documents it has been proved that the 
address which she had given before the In- 
come-tax Officer was not the real address, 
It was proved when she wrote to the Income- 
tax Officer that she was doing a business. of 
money-lending. She was in fact never doing 
any business of money-lending. She stated 
before the Income-tax Officer in her letter 
Ex. 36 that she was advancing money on 
pledge of ornament. She stated from the 
Witness box, “yes the signature is Mine on 
this document. _ But I never did any business 
of money-lending or pledge of ornaments.” 
These are amusing things she told from the 
Witness box being quite contradictory to the 
documents admitted by her and signed by 
her. From all these F have no hesitation in 
Stating that as she herself had accepted that 
she said whatever her husband. asked her to 
say, she had done whatever her husband had 
asked her to do and she went Wherever her 
husband had asked her to go and Í do not 
accept her statement that she never visited 
her busband’s office on the 23rd May or 16th 
October to receive payment, 

35. But there are two oth at 
unusual incidents which appear to ae at ae 
outset, firstly is that the vouchers being exhi- 
bits Nos. 2 and 8 prepared at the time of 
payment of the receipts being exhibits 1 and 7 
do not bear the signature of the plaintiff 
Which ordinarily should have contained the 
Signature of the plaintiff, Parmananda 
Agarwalla says that well I made over the 
amounts and I have signed the vouchers and 


I did not consider it n to ‘get the 
lady’s signature on the vouchers, I mst say 


this is perhaps not a prudent conduct. But 
Madan Mohan Gour admitted that the vou- 
chers Ex. 14 in respect of the travelling 
allowance for his coming to Calcutta from 
Delhi were not signed by him. Similarly it 
is quite possible that these vouchers. being 
exhibits 2 and 8 were not signed by Sumitra 
Devi. Perhaps the reason is the same for 
one being the Managing Director and the 
other being his wife and so the defendants 
were not so cautious or punctilious. 
Another point is that the M i] 

Director instead of calling the Menace Fe 
his own room in his office at No; P38 
India Exchange Place why will he go with 
his wife to the Manager's room. This is not 
done ordinarily. But according to the eyi- 


1976 


dence the room where Parmananda was sifting 
was the room of the senior partner of 
Agarwalla Group Mr. Jbumurmall Agarwalla 
who was residing on the upstairs and he being 
the senior partner I don’t think there is any 
impediment for the Managing Director to go 
into the room of the Senior partner of the 
firm which is of course also occupied by 
Parmananda. 


Therefore I accept these two receipts as - 


genuine and signed by the plaintiff which cor- 
roborates fully the defendants’ plea that the 
loan has been fully paid and so in my opinion 
the defendant has discharged his onus of due 
payment of the loan and advanced to the 
plaintiff. 


36. Before I conclude the judgment I 
should refer to another aspect of the matter. 
Yesterday i.e, on the 20th day of the hearing 
of this case after the end of the argument 
Mr. N. N. Dutta the learned Counsel on 
behalf of the plaintiff moved a chamber ap- 
plication. It was a chamber summons taken 
on that very day and both Mr. Dutta and 
Mr. Bose agreed that the chamber applica- 
tion may be disposed of then and there and 
Mr. Bose stated that it should be recorded 
that he is not admitting any of the facts 
alleged in the petition and both the parties 
agreed that I should hear the application then 
and there. In the application a prayer was 
made that I should call Sm. Shila Sharma and 
Smt. Chandra Sharma the two ladies as court 
witnesses to depose before me to have the 
truth in respect of the diary and another 
prayer was that they should be examined 
regarding the conduct of the defendants in 
tampering with the evidence and also asking 
that this Court shonld issue a Rule suo motu 
against a partner Ramesh Agarwalla of the 
defendant firm for contempt of the Court. 
Mr. Dutta admitted that the said Shila and 
Chandra were not then present in Court but 
they were present in Court on the ilth July 
when Mr. Ghosh verbally pointed out to the 
Court that they were present in Court and 
produced a letter and a telegram. However 
the letter of 4th July as Mr. Bose pointed out 
states about some incident of the 3rd July. 
But according to Mr. Bose the evidence on 
behalf of Mr. Bose was coneluded on the 
25th June 1975 and thereafter the plaintiff’s 
witnesses had been examined. Therefore on 
the 3rd July there was neither any possibility 
nor chance for the defendants to call any 
further witness. Needless to say that the 
plaintiff never intended to call her step-mother 
Chandra and her step-sister Shila to give evi- 
dence in this case. They were not called by 
her at all. Therefore at this belated stage 
to make such application in my opinion is for 
no other purpose than to delay the hearing. 
Apart from anything else I have seen the 
letter of Shila which does not bring any 
proper mear’.g. In one sentence she says 
that at that time mother was not at ho: :e and 
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in the next sentence she says that mother 
requested her. Apart from anything else con- 
sidering the entire facts and circumstances of 
this case I don’t think there is any. merit jn 
this application. Mr. Ghosh. cited a case to- 
day reported in (1946) 2 Mad LI 141 = 
(AIR 1947 Mad 58) viz. Chinnaswami Than- 
jitoyar v. Pichai Maricar. But I don’t think 
this case is of any assistance to him. There- 
fore considering all the arguments and docu- 
ments in this case I dismiss that chamber 
application. In my opinion, the defendant 
has discharged its onus and I answer the 
issue no. 1 in the affirmative. Therefore the 
suit fails and is dismissed with costs. Since 
I have delivered the judgment in this matter 
there are other two suits between the allied 
and/or the same parties. So it seems it will ap- 
pear better if I do not take up those two suits 
between the same parties. Therefore I am re- 
leasing them from my list and I am giving 
liberty to the parties to get the assignment to 
some other learned Judge from His Lordship 
the Chief Justice. Suit dismissed. 


National Investment Co. 


Suit dismissed. 
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CHITTATOSH MOQKERJEE AND 
SACHINDRA KUMAR i 
BHATTACHARYYA, JJ. 


Union of India, Petitioner v. National In- 
vestment Co. Ltd. and others, Respondents. 


Civil Rules Nos. 3021 and 3022 of 1973, 
D/- 10-7-1975. 


(A) West Bengal Estates Acquisition Act 
(1 of 1954), Ss. 4, 5, 6 (1) and (5) — Richt of 
infermediary fo retain lands under requisition 
— To be decided with reference to the date 
of vesting of the intermediary interests, 


_ The right of intermediary to retain lands 
is to be decided under Section 6 (1) read with 
Section 6 (5) with reference to the date of 
vesting, specified under the notification issued 
under Sec. 4 of the Act and consequently, the 
question of retention of the land under re- 
quisition is to be decided with reference to the 
State of things existing at the date of vesting 
Specified in the notification under Section 4 
of the Act and not at the subsequent date 
When orders for retention of lands which 
had been acquired under the provisions of 
the Requisitioning end Acquisition of Im- 
moveable Property Act, 1952, are ultimate] 
passed in the proceedings under sub-sec- 
tion (1) read with sub-section (5) of S. 6 of 
W. B. Estates Acquisition Act. | 
(Paras 6, 7, 8) 


Held in the instant cases the order was 
passed under sub-section (1) read with sub- 
section (5) of S. 6 on 23 March, 1972 in B. R. 
case and it took effect from the date of vest- 
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ing of the requisitioned lands i.e. from 14-4- 
1956, and as such the Central Government is 
not, by virtue of its order dated 4th June, 
1959 acquiring the said property, justified in 
contending that the opposite party No. 1 who 
had been allowed by the: State Government 
under Section 6 to retain the requisitioned 
Jand was not a person interested in the said 
property. (Para 4) 


(B) West Bengal Estates Acquisition Act 
(1 of 1954), S. 3 Proviso (2) — Applicability 
— Requisition of lands — Possession of lands 
taken by the State Government, before the 
date of vesting, not in furtherance of any 
proposal for acquiring them — Requirements 
of second proviso held, were not fulfilled — 
Froceedings for acquisition of such lands may 
be continued. (Paras 9, 14) 


S. C. Bose and P. N. Chandra, for Peti- 
tioner; Nirmal Kr. Ganguly, for Respondents. 


CHITTATOSH MOOKERJIEE, 
The Union of India has obtained the present 
Rules against the preliminary decision of the 
learned Arbitrator in an arbitration referred 
to him under- Section 8 (1) (b) of the Requi- 
Sitioning and Acquisition of Immovable Pro- 
perty Act, 1952 that the opposite party No. 1 
was entitled to get compensation for the pro- 
perties covered in the said two disputes. The 
learned Arbitrator has inter alia held that the 
West Bengal Estates Acquisition Act, 1953 did 
not apply in respect of the properties involv- 
ed in these two cases. Therefore, the two 
_ eases before him were maintainable in law. 
. 2. In the year 1944, the then Govern- 

ment of India under Rule 75-A (1) of the 

Defence of India Rules, 1939 had requisition- 
. ed the disputed plots of land for the purpose 
of the Defence of India. The said requisi- 
tion had been continued under the Requisi- 
tioned ‘Land (Continuance of Powers) Act, 
1947, thereafter under the Requisitioning and 
Acquisition of Immovable Property Act, 1952. 
On June 4, 1959, the Central Government 
under Section 7 of the said Act acquired the 
same. No agreement fixing the amount pay- 
able for such acquisition could be reached. 
The Governor of West Bengal in exercise of 
his powers under Section 8 (1) (©) appointed 
” Sri S. S. Ganguli as the Arbitrator for deter- 
mining the said compensation and the person 
or persons entitled to such compensation. 


3. It is admitted that in March, 1972, 
a Revenue Officer of the Government of 
West Bengal had started B. R. Case No. 10 
of 1972 for giving an opportunity to the op- 
‘posite party No. I of -being heard and for 
exercising its’ choice for retention of land 
under sub-section (1) of S. 6 of the West 
‘Bengal Estates Acquisition Act. On March 
23, 1972, the said Revenue Officer allowed the 
opposite party No.. 1 to retain certain lands 
including the lands which were originally re- 
quisitioned under Rule 75-A of the Defence 
of India Rules,- 1939 and was ultimately 
„acquired under Section 7 of the Requisition- 
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ing and Acquisition of Immovable Property 
Act, 1952. In other words, the State of West 
Bengal allowed the opposite party No, 1 to 
retain the lands, which had been acquired 
on June 4, 1959, the determination of com- 
pensation of which was the subject matter of 
the aforesaid dispute cases before the learned 
Arbitrator. According to the opposite party 
No. 1, the authorities under the West Bengal 
Estates Acquisition Act treated as a raiyati 


‘holding the aforesaid plots of land along with 


other lands at the date of vesting of the in- 
termediary interests. 

4, The State Government by a noti- 
fication under Section 4 had declared that 
with effect from April 14, 1955, all estates 
and the rights of every intermediary shall 
be vested in the State free from all encum- 
brances. After the provisions of Chapter VI 
of the West Bengal Estates Acquisition Act 
came into force, the State Government isued 
a notification under Section 4 declaring that 
raiyati and under-raiyati interests would vest 
in the State free from all encumbrances with 
effect from April 14, 1956. At the date of 
vesting, the above plots of land were under 
requisition and the owner thereof was entitl- 
ed to retain them under clause (k) of Sec- 
tion 6 (1) of the West Bengal Estates Acqui- 
sition Act so much of the said requisitioned 
land as he would be entitled to retain .after 
taking into consideration any other land 
which he might have retained under the other 
clause of the said Act. Under explanation to 
clause (k) of Section 6 (1) the. ‘requisitioned 
land’ means “any land which was in the khas 
possession of the intermediary and which was 
requisitioned by the Government under the 
provisions of any law for the time being in 
force or was occupied by Government in 
pursuance of Rule 49 of the Defence of India 
Rules and continued to be subject to requisi- 
tion or occupation on the date mentioned in 
the notification issued under Section 4.” 

5. We are unable to accept the sub- 
mission made on behalf of the petitioner 
Union of India that the respondent Company 
was not entitled to retain these requisitioned 
land under Section 6 (1) of the West Bengal 
Estates Acquisition Act. In the first place, 
the certified copy of the proceedings of the 
B. R. Case No. 10 of 1972 under Sec. 6 (5) 
of the West Bengal Estates Acquisition Act 
produced in the present cases established that 
the Revenue Officer concerned had allowed 
the petitioner to retain the said requisitioned 
land. The learned Arbitrator has also re- 
corded that the R. S. Record of Rights in 
respect of these lands were revised by re- 
cording the name of opposite party No. 1 in 
the relevant R. S. Khatian. So‘ long as the 
order passed in the proceeding under Sec- 
tion 6 (5) stands, it is not open to the Union 
of India to contend that requisitioned lands 
vested in the State of West Bengal on and 
from the date specified in the relevant noti- 
fication under Section 4 of the West Bengal 


y 1 


‘Estates Acquisition Act. 
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6. There is no substance in the con- 
tention of the petitioner that the orders in 
B. R. Case No. 10 of 1972 under S. 6 (5) 
of the West Bengal Estates Acquisition Act 
were passed after the Union of India- had 
already acquired the requisitioned lands, and, 
therefore, the said orders were ineffectual. 
Right of intermediary to retain lands is to 
be decided under Section 6 (1) read with 
Section 6 (5) of the West Bengal Estates 
Acquisition Act with reference to the date of 
vesting. Upon the publication of a notifica- 
tion under Section 4 of the Act, all estates 
and the rights of intermediaries to which 
declaration applied vested in the State free 
from all encumbrances. But, opening words 
of sub-section (1) of S. 6 is ‘notwithstanding 
anything contained in Sections 4 and 5 the 
intermediary shall except in the case mention- 
ed in the proviso to sub-section (2), but sub- 
ject to other provisions of that sub-section be 
entitled to retain’ the different categories of 
land mentioned in sub-clauses (a) to (I) as 
might be applicable. 


7. After orders were passed in the 
above B. R. Case No. 10 of 1972, the opposite 
party No. 1 under sub-section (2) of S. 6 
must be deemed to be holding the retained 
lands directly under the State of West Bengal 
as a tenant subject to the terms and condi- 
- |tions prescribed by the West Bengal Estates 
Acquisition Rules and subject to payment of 
rent. Thus, once the order, dated March 23, 
1972 in B. R. Case No. 10 of 1972 was 
passed the same took effect from the date of 
vesting and since the said date the opposite 
party must be deemed to be holding its retain- 
ed lands including lands under requisition 
directly under the State of West Bengal from 
the said date of vesting. In the instant cases, 
the date of acquisition of the requisitioned 
property was June 4, 1959, that is, after the 
date of vesting of intermediary interests 
under the West Bengal Estates Acquisition 
Act, 1953. Therefore, it is not open to the 
Union of India to contend that the opposite 
party No. 1 who had been allowed by the 
State Government under Section 6 to retain 
the requisitioned land was not a person in- 
terested in the said property. 


8. The learned Arbitrator, in our 
view, committed an error apparent on the 
face of the record by holding that the peti- 
tion of the requisitioned land by opposite 
party No. 1 was of no avail to it because by 
the time the said cases were started the re- 
ferring claimants had lost their right to re- 
itain the said properties. As already stated, 
the question of retention under Section 6 of 
the West Bengal Estates Acquisition Act is 
to be decided with reference to the state of 
things existing at the date of vesting speci- 
fied in the notification under Section 4 of 
bie West Bengal Estates Acquisition Act and 
not at the subsequent date when orders are 
ultimately passed in the proceedings under 
iaub-section (1) read with sub-section (5) of 
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S. 6 of the West Bengal Estates Acquisition 
Act. We have already referred to clause (k) 
of sub-section (1) of S. 6 which provides for 
retention of so much of requisitioned lands 
which do not exceed the ceilings laid down 
by other clauses of sub-section (1). The 
State Government having allowed the op- 
posite party No. 1 to retain the. requisitioned 
land the learned Arbitrator was wrong in 
holding that the Central Government had 
acquired the properties from the State Gov- 
ernment and not from the opposite party 
No. 1. After giving an opportunity to op- 
posite party No. 1 to retain the requisitioned 
lands it was not open to the Arbitrator to 
hold that the opposite party No. 1 had failed 
to exercise their right to retain the said lands 
and the same had vested in the State of West 
Bengal. For the above reasons, we hold that 
the learned Arbitrator had committed an error 
apparent on the face of the record in holding 
that the Central Government had acquired the 
property after the same had vested in the 
State of West Bengal. 


9, The learned Arbitrator also com- 
mitted an error apparent on the face of the 
record in interpreting the second proviso to 
Section 3 of the West Bengal Estates Acqui- 
sition Act. Section 3 gives an overriding effect 
to the provisions of the West Bengal Estates 
Acquisition Act. The said provision, how- 
ever, is subject to two exceptions. In the 
first place, nothing in the West Bengal Estates 
Acquisition Act applies to any land held by a 
Corporation not being a local authority or a 
Company established by or under any Jaw 
for the time being in force. The second 
proviso to Section 3 runs as follows: 


“Provided further that nothing in this 
Act shall affect any land possession of which 
was taken by the State Government before 
the date mentioned in the notification issued 
under Section 4, in furtherance of any pro- 
posal for acquiring such land, whether any 
formal proceedings for such acquisition were 
Started or not, and proceedings for acquisi- 
tion of such land may be continued or com- 
menced as if this Act had not been passed.” 
The said proviso provides that the West 
Bengal Estates Acquisition Act shall not ap- 
ply when the State Government had taken 
possession of any land before the date of 
vesting, in furtherance of any proposal for 
acquiring such lands. In such a case, pro- 
ceedings for acquisition of such lands may 
be continued or commenced. l 


_ 20. The Shorter Oxford, English Dic- 
tionary, 3rd Edition, Vol. I at page 764 gives 
the meaning of the word ‘furtherance’ as ‘the 
fact or state of being helped forward; 


son action of helping forward; advancement, 
aid’. 


11. In ihe instant case, the possession 
of these lands was taken by the then-Gov- 
ernment of India under requisition orders 
passed under Rule 75-A of the Defence of 
India Rules, 1939. Neither the Defence. ‘of 
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India Act, 1939 nor the Defence of Iadia 
Rules provided that all requisitioned lands 
would be ultimately permanently acquired. 
The then Government of India had a choice 
either to acquire the requisitioned land or to 
release the same from the requisition. The 
power conferred by ‘Section 7 of Act 30 of 
1952 upon the Central Government to acquire 
the requisitioned property is subject to the 
two conditions specified in sub-section (3) of 
Section 7. The sub-section (3) provides that 
‘no property shall be acquired under Sec. 7 
except in the two circumstances specified 
therein.” Provisions contained in the said Act 
and the Rules relating to requisition and for 
permanent acquisitions were distinct and 
separate. The former was not in aid of the 
latter. Thus, in these cases the lands were 
requisitioned not with the object of perma- 
nently acquiring them. The Government of 
India did not requisition these plots for help- 
ing any proposal for acquisition. 


12. It is common knowledge that in 
order to cope with the sudden influx of a large 
number of displaced persons the State Gov- 
ernment had taken possession of a number of 
plots of land without completing formal pro- 
ceedings for their acquisition. In these cases, 
the Government before taking possession had 
already decided that the lands should be 
acquired, but because of the urgency forma- 
lities for acquisition could not be completed 
before possession of the lands was taken. 


13. We might also refer to some of 
the statutes which empower the Government 
to take possession even before completing all 
the formalities for acquisition in a number of 
cases. Under Section 27 (1) of the Land 
Acquisition Act, 1894: 


“In cases of urgency, whenever the ap- 
propriate Government so directs the Col- 
lector, though no such award has been made, 
may, on the expiration of fifteen days from 
the publication of the notice mentioned in 
Section 9, sub-section (1), take possession of 
any waste or arable land needed for public 
purposes or for a Company....,....” 
Similarly, Section 7 of the West Bengal Land 
‘Development and Planning Act, 1948 con- 
tains special provisions in cases of urgency. 


44. Thus, the second proviso to 
[Section 3 of the West Bengal Estates Acqui- 
sition Act ensures the commencement and 
‘continuance of these acquisition proceedings 
even after the vesting and at the same time 
‘protects claims of persons interested in such 
lands of which possession was taken before 
ithe vesting in furtherance of proposals for 
lacquisition of the said lands, but without 
fulfilling the requirements “for vesting under 
the particular acquisition law. In the instant 
lcases, the requisition of lands cannot be said 
to have been made in furtherance of any pro- 
posal for acquiring them, and, therefore, the 
requirements of the ‘second proviso to Sec- 
tion 3 were not fulfilled. 


Suresh Chandra v. State of W. B. 
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15. Therefore, the learned Arbitrator 
committed an error apparent on the face of 
the record by holding that the provisions of 
the West Bengal Estates Acquisition Act, 1953 
did not apply to these requisitioned lands. 
Although, we do not agree with the reason- 
ings given by the learned Arbitrator, we hold 
that the opposite party No. 1 is a ‘person 
interested’, and the preliminary objection of 
the petitioner has no merit, and, therefore, 
the learned Arbitrator should proceed to dis- 
pose of the dispute in cases in accordance 
with law. 


16. Subject to the aforesaid observa- 
tions, we discharge these two Rules. 


17. There will be no order as to costs. 

18. Let the records go down expedi- 
tiously. 

S. K. BHATTACHARYYA, J.:— I 
agree, 


Rules discharged, 
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Suresh Chandra Bose, Petitioner v, The 
State of West Bengal, Respondent. 

C. R. No. 1107(W) of 1973, Dj- 11-11- 
1975. 
(A) Bengal Finance (Sales-tax) Act (1941), 
S. 12 — Refund, grant of — Expression “tax 


or penalty prid ............... in excess of the 
amount due’ — Expression covers case of 
payment where none is due — Such person 


is entifled to refund. 


If a person is not liable under the Act 
yet on a mistaken basis he pays the tax, it 
could be said that he has paid the tax in 
excess of the amount due from him under 
the Act. In that case the entirety of the 
amount paid would be in excess of the 
amount due from him under the Act because 
it is not due from him under the Act. 

(Para 6) 

(B) Bengal Finance (Sales-tax) Act (1941), 
S. 12, proviso — Applicability — Provisions 
apply only if there has been assessment. 

Proviso to Section 12 makes n clear that 
in order to be a claim for refund there must 
be an assessment. The proviso enjoins that 
there must be existence of an order of assess- 
ment or an order of penalty. Where, how- 
ever, the order of assessment or order of 
penalty is non est, being based on ultra vires 
provision, Section 12 in terms cannot have 
any application. (Para 6) 

(C) Bengal Finance (Sales Tax) Act 
(1941), S. 12 — Bengal Sales Tax Rules, 
R. 2 (ii) (c) — Assessment made under Rules 
declared ultra vires — Assessment crder is 
void — A thing void is non est — Such void 
assessments need not be set aside though it is 
convenient to do. ( (1) Bengal Sales Tax Rules 
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(1941), R. 2 Gi) (©. (2) Words and Phrases 
— Void — Meaning — Void order need not 
be set aside), (Para 7) 

(D) Constitution of India, Art. 226 — 
Refund of Sales. Tax — Delay — Assessments 
made under Rules which were declared ultra 
vires — Ordinarily, it is duty of State to 
refund tax paid — Assessee’s demands for re- 
fund being rejected — Refund granted. AIR 
1975 SC 1816; AIR 1964 SC 1006; (1965) 16 
STC 689 (SC), Ref. (Bengal Finance (Sales 
Tax) Act (1941), S. 12 and Bengal Sales Tax 


Rules (1941), R. 2 (ii) (c)). (Para 13) 
Cases Referred : Chronological Paras 
100 ITR 698 11, 13 


AIR 1975 SC 1816 = 
(1965) 16 STC 689 = 1965 Ker LT 517 (SC) 


9 
AIR 1964 SC 1006 = (1964) 15 STC 450 n 


AIR 1958 SC 560 = (1958) 9 STC 353 1 
AIR 1957 Cal 238 = (1957) 8 STC 478 1 
AIR 1948 PC 102 = 16 ITR 214 . 8 

D. K. De, P. K. Chatterjee and Amaresh 
Chandra Bhattacharyya, for Petitioner; S. N. 
Dutt, for Respondent. 


ORDER :— The petitioner is a Sanitary 
Engineer and works as the Sanitary Contrac- 
tor under the name and style of “M/s. S. C. 
Bose” at No. 309, Bowbazar Street, Calcutta. 
In the year 1950 the petitioner filed an ap- 
plication under Section 7 (2) of the Bengal 
Finance (Sales Tax) Act, 1941 for making 
himself registered as a registered dealer under 
the said Act. The petitioner states that the 
petitioner got himself registered under a mis- 
taken impression that the petitioner was a 
dealer under the said Act and was liable to 
pay the tax under the provisions of the said 
Act and the Rules made thereunder. On that 
basis the. petitioner duly filed returns from 
1951 to 1958 and along with the returns paid 
a sum of Rs. 18,812.45 p. on account of 
sales tax. The petitioner states that the same 
was paid on a mistaken notion of law. As 
a result of the decision in the case of 
Dukhineswar Sarkar and Brothers v. Com- 
mercial Tax Officer, (1957) 8 STC 478 = 
(AIR 1957 Cal 238) and the decision of the 
Supreme Court in the case of State of Madras 
v. Gannon Dunkerley & Co. (Madras) Ltd., 
(1958) 9 STC 353 = (AIR 1958 SC 560), it 
became apparent that the petitioner was not 
a dealer and the Rule 2 (ii) (c) of the Bengal 
Sales Tax Rules, 1941 under which the peti- 
tioner was assessed was declared to be void 
and ultra vires. In the premises, the petitioner 
became entitled to refund of the Sales Tax 
already paid and was entitled to have his re- 
gistration certificate cancelled. The petitioner 
stated that the petitioner, thereafter, submitted 
for the years 1959, 1960 and 1961 returns 
declaring no sales or turn over. On the 10th 
of April, 1962 the petitioner wrote a letter 
to the Commercial Tax Officer, Colootolla 
Charge requesting him to cancel the certificate 
of registration on the ground that the peti- 
tioner was a Contractor and not a Dealer 
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within the meaning of the said Bengal Fin- 
ance (Sales Tax) Act, 1941 and as such his 
registration should be cancelled. The peti- 
tioner was informed in reply by the Commer- 
cial Tax Officer on the 26th of May, 1962 
that the said question of cancellation of the 
certificate of registration would be considered 
on completion of pending assessments. The 
petitioner states that the petitioner made a 
further representation to the said Commercial 
Tax Officer stating that the said Rule 2 (ii) (c) 
of the Bengal Sales Tax Rules, 1941 having 
been declared ultra vires by the Supreme 
Court, the said officer was acting in excess of 
and/or without jurisdiction in proceeding to 
assess the petitioner under the said Act. The 
petitioner states that the said representation 
proved abortive and the Commercial Tax 
Officer issued a notice in Form VIL A under 
R. 55 (A) of the Bengal Rules calling upon 
the petitioner to show cause as to why penal- 
ties should not be imposed upon the petitioner 
for non-payment of the arrears of tax for 
the years 1955, 1956 and 1957, ending on 
the 31st of March of each year. Then on the 
15th of June, 1962, the petitioner submitted 
an application before the Commercial Tax 
Officer stating that the assessments made 
under Rule 2 (ii) (c) of the Bengal Sales Tax 
Rules, 1941 were ultra vires and as such the 
assessments were without jurisdiction and re- 
quested Commercial Tax Officer to withdraw 
the said notices. The Commercial Tax Offi- 
cer did not accede to the request made by 
the petitioner, the petitioner moved an appli- 
cation under Article 226 of the Constitution 
of India and obtained a rule nisi being Rule 
No. 388(W) of 1962. The said rule was ulti- 
mately discharged by this Court on the 6th 
of January, 1965 by the learned Single Judge. 


2 Being aggrieved with the said deci- 

Sion the petitioner preferred an appeal and 
the appeal came up for hearing and was dis- 
posed of by the bench decision of this Court 
on the 6th of January, 1962. The Division 
Bench observed, inter alia, as follows :— 


“Rule 2 (ii) (1) of the Rule framed under 
the Act having been declared to be ultra vires, 
the tax imposed on the appellant under the 
assessment orders for the years mentioned 
above cannot be sustained. Secondly, if the 
imposition of tax itself was invalid, no pro- 
ceedings can be taken against the appellant: 
for imposing a penalty upon him for default 
m payment of the tax.” 


3. The petitioner states that in view 
of the „aforesaid decision the petitioner was 
advised that the said assessments having been 
made on the basis that the petitioner was a 
dealer and not a contractor, were all invalid 
and the money paid by the petitioner in res- 
pect of the assessments became refundable to 
the petitioner. In the premises, the petitioner 
sent a letter to the Secretary, Department of 
Finance, West Bengal, Calcutta on the 2nd of 
May, 1972 claiming the refund of the said 
amount of Rs. 18,812.45 p. No reply was 


112 Cal, [Prs. 3-6] - 


received by the petitioner. On the ccntrary 
steps were taken for realisation of the dues 
on the basis of the assessment for the years 
1963, 1964 and 1965 and certain proceedings 
have been taken which have been mertioned 
in Annexure ‘D’ of the petition. Theseafter, 
the petitioner made an application for can- 
cellation of the registration certificate which 
was cancelled by the Commercial Taz Off- 
cer with effect from 22nd of August, 1972. 
On the ist of September, 1972 the petitioner 
made seven sets of applications before the 
Commercial Tax Officer Colootola Charge, 
claiming refund of diverse amounts of taxes 
realised illegally and/or without any autho- 
rity of law from him, according to ths peti 
tioner, as set out below :— 


Year Amount 
(1) 1951-52 Rs. 5348.62 P. 
(2) 1952-53 Rs 667.00 P. 
(3) 1953-54 Rs. 2044.47 P. 
(4) 1954-55 Rs. 466434 P. 
(5)- 1955-56 Rs. 2999.40 P. 
(6) 1956-57 Rs. 233862 P. 
(7) 1957-58 Rs. 760.00 P. 


4, On 12th of January, 1973, the peti- 
tioner received seven letters from the Com- 
mercial Tax Officer, Colootola Charge inform- 
ing that the said applications for reftnd of 
the taxes have been rejected by orders dated 
10th of January, 1973 on the ground that no 
excess payment had been made by th= peti- 
tioner during the assessment periods. In this 
application under Article 226 of the Con- 
stitution the petitioner challenges the failure 
of the respondent to refund to the petitioner 
the sum of Rs. 26,798.01 P. as mentioned in 
paragraphs 28 and 29 of the péetitien on 
account of the refund and also aszs for 
direction restraining the respondents from 
proceeding with the certificates mentioned in 
paragraph 30 of the petition. The question 
is, whether the petitioner is entitled <o the 
reliefs prayed for. 


5, The fact that the petitioner hes paid 
these amounts on the basis that the petitioner 
was a dealer is not in dispute. The fact that 
the petitioner is not a dealer and was not 
liable to pay taxes as a dealer canno: also, 
in my opinion, be disputed. The only ques- 
tion that arises, on the fact and in the cir- 
‘cumstances of the case is, whether raving 
paid the taxes the petitioner is entit.ed to 
refund of the said taxes. On behalf of the 
respondents it was contended that the right 
to obtain refund under the Bengal Finance 
(Sales Tax) Act, 1941 must be found within 
the four corners of Section 12 of the Act. 
-Section 12 provides as follows :— 


“Section 12— (1) The Commissioner. 
shall, in the prescribed manner. refunc to. a 
dealer applying in this behalf any amoant of 
tax or penalty paid by such dealer in excess 
of the amount due from him under ths Act, 
either by cash payment or, at the opton of 
the dealer, by deduction of. such excess from 
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the amount of tax due.in respect of other 
period: . . i 
Provided that no refunc shall be made 
unless- the claim for refund is made within 
twelve months from the date of the assess- 
ment of tax or the date of the imposition of 
penalty or within six months from the date of 
any final order passed on appeal, revision, or 
review under Section 20 or reference under 
Section 21, whichever period expires later. 
(2) Nothing in sub-section (1) shall be 
deemed to empower the Commissioner to 
amend, vary or rescind any assessment or to 
amend, vary or rescind any order passed on 
appeal, revision or review under Section 20 
or referenace under Section 21, or to confer 
on a dealer any relief in addition to what he 
is entitled under the provisions of this Act.” 


6. It was contended that the tax paid 
on the mistaken notion that the petitioner 
was a dealer was not tax paid “in excess of 
the amount due” from him as contemplated 
in sub-s. (1) of S. 12 of the Act. I am unable 
to accept this contention urged on behalf of 
the respondents. If the pecitioner was not 
liable to pay any tax then the “entire tax” 
paid by the petitioner would be tax “in ex- 
cess of the amount due” from him under the 
Act. If a person is not liable under the Act 
yet on a mistaken basis he pays the tax, in 
my opinion, it could be said that he has paid 
the tax in excess of the amount due from 
him under the Act. In that case the entirety 
of the amount paid would be in excess of 
the amount due from him under the Act be- 
cause it is not due from him under the Act. 
The construction urged on behalf of the res- 
pondent, in my opinion, would be illogical 
because in that event if a person had paid 
tax say of Rs. 10/- in excess would be en- 
titled to refund but if a men who was not 
liable to pay any tax at all, has paid Rupees 
1000/- as tax would not be entitled. to any 
refund. Such a construction. in my opinion, 
should not be made unless zhe statute com- 
pels me to do so. I find no warrant for such 
a compulsion in the languaze used in Sec- 
tion 12 of the Act. But Section 12 cannot 
have any application in this case, because the 
proviso to the section makes it clear that in 
order to be a claim for refund there must be 
an assessment. The proviso enjoins that ther 
must be existence of an ord2r of assessment 
or an order of penalty. Where, however, the 
order of assessment or order of penalty is 
non est, being based on ultra vires provision, 
Section 12 in terms cannot have any applica- 
tion. In any event, in this case no claim for 
refund having been preferred within the time 
mentioned in the proviso, the petitioner was 
not entitled to base his claim on Section 12 
of the Act. Section 12 is only of significance 
in this case for the purpose of an indication 
of the legislative intent of granting refunds in 
certain cases of excess. payment, a factor 
which is of some importance as would be 
noticed later. 
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7. It was next contended that the 
assessment orders not having been set aside 
and in this application as the petitioner had 
not asked for setting aside of the assessment 
orders, he was not entitled to claim refund of 
the moneys paid under those assessments. It 
has to be noted that it is not the case of the 
petitioner that the moneys were paid on er- 
roneous assessments, moneys were paid on 
assessments which were void because the rules 
under which the said assessments had been 
made were ultra vires. A thing which is void 
is non-est and it is not necessary to set that 
aside though it is sometimes convenient to 
do so., If that is the position then as the 
said assessments were nullities those are not 
required to be actually set aside. 

8. Learned Counsel for the respond- 
ents drew my attention to the observations of 
the Judicial Committee in the case of Commr. 
of Income-tax, West Punjab v. The Tribune 
Trust, Lahore, 16 ITR 214 = (AIR 1948 PC 
102). That, however, was a case where in a 
previous decision the Judicial Committee had 
held that certain incomes were exempt from 
tax so the assessments were not nullities but 
valid and effective assessments until those were 
set aside because that was the case where the 
particular trust was entitled to exemption 
being wholly one for charitable purpose. 
The question, whether a particular assessable 
entity is entitled to exemption or not and 
whether particular income is exempt from 
tax or not are questions within the jurisdiction 
of the authorities concerned. But the ques- 
tion is entirely different where the assessment 
is being challenged on the ground that the 
assessment was made under a provision which 
was ultra vires and as such it was void. That 
being the position, in my opinion, the facts 
that the petitioner has not asked for setting 
aside the assessments and the said assess- 
ments have not been set aside do not debar 
the petitioner from asking for the refund of 
the amount. 

9. The next contention on behalf of 
the respondents was that this application was 
belated. It was contended that R. 2 (ii) (c) of 
the Bengal Sales Tax Rules, 1941 under which 
the petitioner had been assessed as a dealer 
was declared ultra vires by the Supreme Court 
as early as in 1958, and in any event since 
1962 the petitioner knew that the petitioner 
had paid the tax on a mistaken notion. But 
the petitioner made the present application 
on 4th of May, 1973. In the premises it was 
urged that ‘the petitioner was not en- 
titled to any relief and application should be 
refused. In aid of this submission reliance 
was placed on the case of the State of Kerala 
y. Aluminium Industries Ltd., (1965) 16 STC 
‘689 (SC). There the Supreme Court had 
observed that the money paid under a mis- 
take of law was within the word “mistake” 
in Section 72 of the Contract Act, and there 
was no question of estoppel when the mistake 
of law was common to both the assessee and 
the taxing authority. Where the assessee did 
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not raise the question that the relevant sales 
were outside the Taxing statute and wers 
therefore exempt under Article 286 (1) (a) of 
the Constitution (as it then was), the Sales 
Tax Officer had no occasion to consider it, 
and sales tax was levied by mistake of law, 
it was ordinarily the duty of the State, subject 
to any provision of law relating to Sales Tax, 
to refund the tax. If refund was not made, 
remedy through court was open, subject to 
the same restriction and also to the bar of 
limitation under Article 96 of the Limitation 
Act, 1908, namely, three years from the date 
when the mistake became known. It was the 
duty of the State to investigate the facts when 
the mistake was brought to its notice and to 
make a refund if the mistake was proved and 
the claim was made within the period of 
limitation. 

10. My attention was also drawn to 
the observations of the Supreme Court in 
the case of State of Madhya Pradesh v. Bhai- 
lal Bhai, (1964) 15 STC 450 = (AIR 1964 SC 
1006) where the Supreme Court had earlier 
reiterated more or less the same principle. 

11. Supreme Court recently had oc- 
casion to consider this aspect of the matter 
in the case of Raja Jagdambika Pratap Narain 
Singh v. Central Board of Direct Taxes, 100 
ITR 698 = (AIR 1975 SC 1816). There 
the petitioner appellant was the owner of a 
mango grove from which he had been deriv- 
ing income from fruits and fallen trees. Way 
back in 1939-40 he had claimed this income 
to be agricultural and therefore immune from 
income-tax. His objection was overruled and 
the income was taxed under the Income-tax 
Act. Year after year he was similarly assessed 
and he carried the matter to High Court. The 
final pronouncement came from the High 
Court in 1963 holding that it was agricultural 
income and not liable to tax under Section 4 
(3) of the Indian Income-tax Act, 1922. He 
applied to the Central Board of Direct Taxes 
for refund which was dismissed in 1968 and 
thereafter hé applied to the High Court under 
Article 226 for relief of refund of taxes paid. 
The High Court dismissed the petition on two 
grounds (a) that the assessment orders for the 
relevant years had become final, the assessee 
not having taken advantage of his remedy 
provided for in the statute, (b) that several 
years had lapsed between the last impugned 
order which related to the assessment year 
1961-62 and the writ petition which was filed 
in September, 1968. However, the High 
Court made an observation that if so advised, 
the petitioner might file appeals under Sec- 
tion 30 of the Indian Income-tax Act, 1922 
and pray for condonation of delay under Sec- 
tion 30 (2) of the said Act. Against the order 
of the High Court the assessee came up in 
appeal before the Supreme Court. 

12. It was held by the Supreme 
Court that Article 226 was not a blanket 
power, regardless of temporal and discre- 
tionary restraints. If a party was inexplicab- 
ly insouciant and. unduly belated due. to 
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laches, the Court might ordinarily deny re- 
dress and if the High Court had exercise] its 
discretion to refuse, the Supreme Court 
should decline to disturb such exercise unless 
the ground was too untenable. To awakex the 
Supreme Court’s special power gross injcstice 
and grievous departure from well-establL shed 
criteria in this jurisdiction had to be made 
out. In the case in question, long years had 
elapsed after the High Court had helc the 
taxed income to be agricultural. The reason 
for the inaction was stated to be an illusory 
expectation of suo motu modification cf as- 
sessment orders on representation by the 
pariy. The High Court examined and dis. 
missed the plea ard consequentially refused 
relief. The Supreme Court therefore c&clin- 
ed to interfere, 


13. In the instant case before me it 
has to be borne in mind that the amounts 
which the petitioner is asking for re- 
fund are amounts paid in respect. of 
assessments which are void ab initio. Jt Is 
not a question of assessments having been 
dectared being erroneously made. In view 
of the fact that the rules under which th= said 
assessments had been made have been ceclar- 
ed to be ultra vires by the Supreme ‘court, 
it must be taken that the said assessments 
were from the beginning nullities. It 3 ap- 
parent from the narration of events men:joned 
hereinbefore that soon after the decison of 
the Supreme Court the assessee had been 
demanding from the assessing authoritizs the 
amounts and asking them for cancellat on of 
the registration certificate. The aszessing 
authority on the other hand, had beer post- 
poning that on the plea that the questicn was 
to be decided at the time of the future as- 
sessment and even proceeded to impose penal- 
ty on the ground that the petitioner had not 
paid the tax obviously on the basis tkat the 
petitioner was liable to pay the tax=s for 
subsequent years also. Therefore, it must be 
presumed that the assessing authority was not 
accepting the position that the petitioner was 
not liable to pay the taxes. That stand of 
the assessing authority was corrected o7 rect- 
fied by the bench decision of this Court 
which was delivered on 5th January, [972 as 
mentioned hereinbefore. Soon thereafter the 
assessee made an epplication for refuad and 
on rejection moved this Court. In a zase of 
this nature where the taxing authorities have 
realised tax which the taxing authoricies are 
not entitled to the question arises at to im 
what fashion the discretion of the court should 
be exercised. The claim to direct rezund in 
this case has to be judged in the light of 
these facts. It has to be borne in mind that 
when moneys are paid to the State which 
the State has no legal right to receive the 
same, it is ordinarily the duty of th= State, 
subject to any special provision of amy parti- 
cular statute or special facts and circumstances 
of the case, to refund the tax or the amount 
paid, (See the observation of the Supreme 
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Court in the case of State of Kerala v. 
Aluminium Industries Ltd., (1965) 16 STC 
689 (SC) (supra). This is also in con- 
sonance with justice, equity and good 
conscience. In the case of Raja Jaga- 
dambika Pratap Narain, 100 ITR 698=(AIR 
1975 SC 1816) (supra) the Supreme Court ob- 
served that a legal system in a developing 
country must permit judges to play a creative 
role to ensure justice without doing violence 
to the language used by the legislature. Sub- 
section (2) of S. #2 of the Act has, in my 
opinion, no application to the facts and cir- 
cumstances of this case because the assess- 
ments under which moneys im question were 
paid arc void being on provisions which are 
ultra vires. Sub-section (1) of S. 12 is an 
indication of the legislative recognition of the 
ordinary duty to refurd in cases of excess 
realisation. There is na specific provision 
disentitling the petitioner: from getting the 


‘refund. The present fiscal climate has also 


to be borne in mind. Attempts are being 
made to generate the attitude of tax compli- 
ance and create an atmosphere of co-opera- 
ton between the tax-payers and tax-collec- 
tors, knowledge and evidence of the fact that, 
taxes not due if paid or realised would be 
refunded, would create an atmosphere of con- 
fidence. which will be conducive to adherence 
to tax provisions. Periods of limitation pre- 
scribed for suits are not decisive — but only 
factors ta be taken into consideration. In the 
aforesaid view of the matter and in view 
of the facts and circumstances of the case 
noted above, and in the light of the provi- 
sions of the statute, I am of the opinion, 
that directing refund to the petitioner of the 
amounts paid which he was rot liable to pay, 
would ensure justice and would not be viola- 
tive of the legislative irtent. 


id. So far as the second part of the 
prayers of the petition, namely, injunction re- 
straining the respondents from enforcing the 
certificate mentioned in paragraph 30 of the 
petition is concerned, it can hardly be disput- 
ed that the petitioner is entitled to the same 
and the said certificates should not be en- 
forced. 


15. In the premises there will be an 
order in terms of prayers (a} and (b) and the 
respondent Commercial Tax Officer is direct- 
ed to refund to the petitioner the sums of 
money which the petitioner has patd for the 
various years for which due evidence would 
be produced before the respondent Com- 
mercial Tax Officer. There will also be an 
order im terms of prayer (f) restraining the 
respondents from enforcing certificate men- 
tioned therein. The Rule is made absolute 
to the extent indicated above. There will be 
no order as to costs, 

16. Let there be. a stay for operation 
of this order for six weeks from date. 

Ordered accordingly. 
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Manick Lal Seal and another, Appellants 
vV. K. P. Chowdhury, Respondent. 

Second Appeal No. 2030 of 1968, Dj- 
23-9-1975. 

(A) Specific Relief Act (1877), S. 12 — 
Specific performance of contract — Demand 
for performence from defendants servant — 
Effect. 

In a specific performance of contract, 
the plaintiff is to prove that he wants to 
rely upon the contract and that for the per- 
formance of the contract, he made a demand 
for such performance by the defendant. Mere 
demand fer performance made to a servant 
of the defendant cannot in law be a demand 
from fhe defendant himself. {Para 4) 

{B) Limitation Act (1908), Art. 113 — 
Starting point of limitatien — “Notice”? — 
Meaning. 

According t» Article 113, the limitation 
for specific perfcermance of contract starts 
when the plaintiff has notice that perfor- 
mance is tefused. The word “Notice” means 
intimation, information, cognizance, or ob- 
servance. ‘Notice’ implies knowledge and this 
knowledge comes from direct perception or 
from inference reasonably arising out of 
several facts and circumstances. (Para 4) 

Whether a parity got notice of refusal or 
nxt depends upon the substantive evidence to 
thet effect or inference from the surrounding 
facts and circumstances. (Para 4) 


Where according to the plaintiff, the 
written out document of lease was handed 
over to the defendant Gandlord) in or about 
December 1956 and he (the plaintiff) made 
a demand for execution and the plaintiff did 
not get any reply or response from the de- 
fence in that respect for a long period (say 
a year or more), the only inference in the 
mind of an ordinary prudent man of the 
world wouid be that the defendant was not 
willing to execute the deed or that he refused 
to execute the deed and a suit for specific 
performance, brought more than 3 years after 
such notice, would be barred by limitation 
under Article 113. (Para 4) 

(O Civil P. C. (1908), O. 8, R. 2 — Evic- 
tion suit — Plea in defence — Counter-clam 
. against plaintiff by defendant for specific 
performance of contract to execufe lease — 
Not available. 


In a suit for eviction against a tenant 
on the allegation that the latter was a month- 
ly tenant-at-will and that the plaintiff was 
entitled to get a decree for eviction, any 
counter claim by the defendant for specific 

ormance of contract to execute a lease 
against the plaintiff cannot be maintained. 

(Para 5) 

(D) Specific Relief Act (1877), S. 22 — 

Delay and laches — Jndicial discretion to re- 
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fuse relief of specific performance on account 
of delay. 

If there was any delay on the part of 
the plaintiff to bring an action for specific 
performance of contract, and if it appears 
that the delay was unreasonable and that -e 
to such delay, the defendant was put into 
some advantageous position or has acquired 
some right which would be frustrated or of 
which the defendant would be deprived if any 
decree for specific performance of contract 
is passed, the Court for ends of justice would 
be justified in refusing the relief in the form 
of specific performance of contract by using 
its judicial discretion so as not to disturb the 
circumstances created by such delay of the 
plaintiff or to deprive the defendant of the 
benefit which he has acquired in the mean- 
time due to such delay. AIR 1965 SC 1405 
and AIR 1973 SC 559, Rel. on. (Para 8) 


The question of prejudice to the defend- 
ant in a case of long delay in instituting a 
suit for specific performance of contract is 
relevant and important question to be cca- 
sidered, (Para 8) 
Held on the facts and circumstances cf 
the case that it was evident that due to the 
negligence, fault and mala fide motive of the 
plaintiff, he did not contemplate any legal 
action for the relief he was claiming, and the 
Court was justified in exercising its judicial 
discretion in refusing any decree to the plain- 
tiff in the instant case. (Para 8) 
(Œ) Specific Relief Act (1877), S. 22 — 
Abandonment of case of contract by plaintiff 
— Effect on suit for specific performance. 
Abandonment of the case of contract is 
no consideration for using discretion by the 
Court for refusing decree as it is by itself a 
ground for dismissal of the suit. (Para 9) 


(Œ) Civil P. C. (1908), O. 4i, R. 1 — 
New plea in second appeal — Suit for speci- 
fic performance of contract — Absence of 
statement in the plaint, of plaintiff’s readiness 
and willingness to de his part of the contract 
at the time of filing the smit — Being a gues- 
tion of Jaw such plea can be urged even in 
second appeal. (Para 9) 

_ (G) Specific Relief Act (1877), S. 22 — 
Suit for specific performance of contract — 
Plaintiff not pleading nor proving that plain- 
tiff was ready and willing to perform his part 
of the contract — Suit is liable to be dis- 
missed. 

_ dn the absence of pleading and specially 
in the absence of proof on the side of the 
plaintiff that upto the time of hearing and 
even at the time of hearing, he was con- 
tinuously willing and ready to perform his 
part of the contract and that he was in fact 
complying with the terms of the contract to 
be performed by him, the suit is liable to 
be dismissed. (Para 9) 

_ GH) Civil P. C. (1908), O. 6, R. 17 — 
Suit for specific performance of contract -—~ 
Amendment of plaint stating that plaintiff was 
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always ready and willing to perform: his part 
of the contract, held, im the circumstances of 
the case, could not be allowed. 

Where in a suit for specific performance 
of contract, the plaintiff did not say in the 
evidence anywhere that even at the time of 
hearing, he had been always ready and willing 
or had been performing his part of the duty 
according to the contract, an application for 
amendment of the plaint (stating that the 
plaintiff was always willing tc perform his 
part of the contract) would not te allowed. 

(Para 9) 
Case: Referred : Chronologicas Paras 
AIR 1973 SC 559 := (1973) 2 SCR 230 -5, 8 
AIR 1965 SC 1405 = (1965) 2 SCR 221 5,7 
ATR 1935 PC 79 = 62 Ind App 100 7 
AIR 1928 PC 208 = 32 Cal WN 953 9 
(1874) LR 5 PC 221 = 22 WR 492 8 


G. Mitra, Advocate General, J. M. De 
and A. Pal, for Appellants; §. K. Lahiri, Pari- 
mal Das and Chanchal Kumar Saha, tor 
Respondent. 


JUDGMENT :— The defendants are the 
appellants before this Court. The plaintiff's 
suit was dismissed in the Court of the Munsif 
but in appeal in the Court of the Additional 
District Judge, 24-Parganas, the plaintiff 
K. P. Chowdhury was successful and his suit 
was decreed. 

2. The plaintiff started the action 
against the two defendants, Maniklal Seal, the 
defendant No. 1 and his son Nemai Chand 
Seal, the defendant No. 2 for specific perfor- 
mance of an agreement for execution of a 
lease for 21 years by the defendant No. 2 i5 
respect of the suit premises being a portion 
on the ground floor in the premises No, 2-B, 
Palit Street, Calcutta. To be very brief, the 
plaintiff’s case in the plaint is that he was a 
sub-tenant under one Hemendra Nath 
Chowdhury, a tenant under the defendant 
No. 1, Manik and served a notice under Sec- 
tion 16 (2) of the West Bengal Premises Ten- 
ancy Act, 1956 upon Manik for being record- 
ed as a direct tenant and that it was agreed 
by and between. the parties that (i) the plain- 
tiff would be a direct tenant under the de- 
fendant No. 2, (ii) the defendant No. 2 would 
execute a lease for 21 years relating to the 
suit premises with effect from Ist August, 
1956 and (iii) the rent would be Rs. 125/- 
per month subject to enhancement of the 
same by Rs. 25/- every five years during the 
term of lease. The plaintiff also alleges. im 
the plaint that in pursuance of the said agree- 
‘ment, he became a tenant from the Ist of 
August, 1956 on payment of Rs. 125/- per 
month. A draft of the lease was prepared 
and approved of by the defendant No. 2 with 
some additions and alterations and the same 
was returned to the plaintiff for finalising the 
same. According to the plaintiff, the deed 
was written on a stamp paper and sent to 
the defendant No. 2 for execution but the 
latter postponed the execution and repistra- 
tion on frivolous pretexts. The plaintiff as- 
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serts in his plaint that he has performed his 
part of the contract by payment of rent at 
the contractual rent of Rs. 125/- per month. 
The grievance of the plaintiff is that in spite 
of repeated requests, the defendant No. 2 
failed to execute the lease but on the con- 
trary the defendant No. 2 filed an ejectment 
suit against him and obtained a decree. The 
plaintiff filed an appeal but it was dismissed 
for non-payment of sufficient court-fees. The 
plaintiff started the present action after giving 
a letter to the defendant No. 2 on 25th 
August, 1961 for execution of the lease but 
the demand was unheeded. Briefly stated. 
the case of the defendants is that there was 
a talk of lease but the proposal was aban- 
doned as the plaintiff failed to pay Rupees 
1000/- as selami. The plaintif was, however, 
a monthly tenant at a rental of Rs. 125j- ace 
cording to English Calendar month from 
August, 1956. The defendant No. 2 filed a 
suit for eviction against the plainiifl for 
default in payment of rent and a decree was 
passed in Title Suit No. 15 of 1960. The 
plaintiff filed a petition under Sections 7 and 
10 of the West Bengal Premises Tenancy Act 
for refund of excess rent and for fixation of 
standard rent before the Rent Controller. He 
also prayed for adjustment egainst rent paid 
in excess of Rs. 79/- in Title Suit No. 15 of 


1960 in the Court of the 6th Munsif at 
Alipore. The contract for lease set up by 


the plaintiff has been denied The plaintiff's 
suit is described as frivolous meant to defeat 
tbe decree passed against him. Besides deny- 
ing all material allegations af the plaint, the 
defendants Lave set up the ground of limita- 
tion. i has also been siated that the suit is 
barred by the principles of waiver, estoppel 
and acquiescence. 


3. The trial court icusd on evidence 
that the talk of lease continued till Decem- 
ber, 1956. It was also held that the plaintiff 
was an ordinary monthly tenant in the suit 
premises when he began possessing the suit 
property in August, 1956. On the point of 
limitation 11 was held that on the evidence of 
the plaintiff, the repudiation of the contract 
was clear ficti December, 1956 or in any 
view from early part of 1957 or soon there- 
after when the defendant in spite of demand 
through the defendants’ durwan, failed, 
neglected and refused to execute and register 
the lease. Moreover, the trial court was of 
the view that as discretion lay with the. court 
to grant or not to grant decree for specific 
performance of contract, due to the conduct 
of the plaintiff, no decree could be passed. 
After the dismissal of the suit, the plaintiff 
appealed to the District Judge and the sa‘d 
appeal was allowed by an Additional District 
Judge. The learned Judge below was troubl- 
ed by some delay in not getting the deed of 
lease executed. According to him, the date 
when the ejectment notice was served on the 
plaintiff before the institution of the suit by 
the landlord-defendant was the starting point 
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of limitation. 
his judgment that if a suit is filed within the 
period of limitation as prescribed by Arti- 
cle 113 of old Limitation Act of 1908 as ap- 
plicable in the present case, the plaintiff shall 
be entitled to have a decree for specific per- 
formance of contract. The suit is held to be 
within time. The learned Additional District 
Judge is of the opinion that the plaintiff was 
not guilty of any laches on his part and that 
he performed his part of the contract. In 
his view the prayer for specific performance 
of contract is not inequitable. In this view 
of the matter, the appeal was allowed and the 
plaintiff’s suit was decreed. 


4. I have heard Mr. Mitter, the learn- 
ed Advocate General for the appellants and 
Mr. Lahiri, the learned Advocate appearing 
on behalf of the respondent. Jt has been 
first argued by the learned Advocate General 
that the learned court below ought to have 
held that the suit was barred by limitation 
and that it mis-read Article 113 of the old 
Limitation Act. Admittedly, the present suit 
is governed by the old Limitation Act of 
1908. The relevant provision is Article 113 
which says that for specific performance of 
contract, the period for limitation is for 3 
years from the date fixed for the perfor- 
mance or if no such date is fixed, when the 
plaintiff has noticed that performance is re- 
fused. The learned trial court on the point 
of limitation held that according to the evi- 
dence of the plaintiff, the talk of lease was 
finalised in December, 1956 and that after 
approval by the defendant No. 2, the lease 
was written on a stamp paper which was 
delivered to the defendant No. 2 for execu- 
tion and registration. Of course, the learned 
trial court felt it difficult to accept the story of 
delivering the written out document on the 
stamp paper to the defendant No. 2 in the 
absence of any corroborating evidence. What- 
ever the fact may be, according to the learn- 
ed Munsif, if the evidence of the plaintiff is 
accepted that he made repeated demands 
through the defendants’ durwan for execu- 
tion and registration of the document and 
that there was no response from the other 
side, the reasonable inference would have 
been that in early part of 1957 or soon there- 
after, the plaintiff had notice that the defend- 
ant was neglecting and practically refused to 
execute the lease. In this case the admitted 
fact is that a notice to quit was duly served 
by the defendant No. 2 upon the plaintiff ter- 
minating the tenancy of the. plaintiff on the 
expiry of the month of, October, 1959 and 
that the ejectment suit was filed by the de- 
fendant No. 2 on or about 14th of November, 
1959. The respondent’s contention before me 
is that the plaintiff demanded execution and 
registration. of the document through the 
durwan of the defendant No. 2 without any 
answer from the other side. According to Mr. 
Lahiri the plaintiff came to know about the 
refusal when the ejectment notice was receiv- 
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ed by the plaintiff in or about September, 
1959 if not when the suit was filed in Novem- 
ber, 1959. The instant suit being filed on 
13-12-1961 within 3 years from the date cf 
receipt of the ejectment notice by the plain- 
tiff, the suit is within time and therefore, the 
plaintiff is entitled to get relief. In the instant 
case the plaintiff has stated in paragraph 8 
of his plaint that he repeatedly asked the de- 
fendant to execute and register a deed cf 
lease but the defendant No. 2 failed on vari 
ous pretexts and that on the other hand the 
defendant No. 2 filed a suit for ejectment 
against him. It has not been stated in the 
plaint when or in what manner the demands 
were made by the plaintiff for execution and 
registration of the deed. In a specific per- 
formance of contract, the plaintiff is to prove 
that he wants to rely upon the contract and 
that for the performance of the contract, 
he made a demand for such performance 
by the defendant. The plaintiff himself 
gave evidence and his only evidence of de- 
mand during examination-in-chief is, “I made 
repeated demands for execution and registra- 
tion of the lease to the durwan of the defend- 
ant who came to collect the rent.” Nowhere 
does he say when or at what point of time he 
made the demand. Moreover, mere demand 
for execution and registration of the lease 
made to the durwan of the defendant cannot 
in law be a demand from the defendant him- 
self. I do not find any evidence given by 
the plaintiff which shows that he personally 
demanded of any of the defendants the ex- 
€cution and registration of the lease in ques- 
tion, although from the reading of para- 
graph 8 it appears that the case of the plain- 
tiff was that he made personal demands for 
execution and registration. In any view of the 
matter and in spite of vague evidence, even if 
it is assumed that there was a demand for 
execution and registration of the document to 
be made by the defendant No. 2 in Decem- 
ber, 1956 or even in 1957, the question arises 
whether the plaintiff came to know about the 
refusal by the defendant No. 2 to comply 
with demand for the execution and registra- 
tion on receipt of the latter’s notice to quit 
served upon the plaintiff in or about Septem- 
ber, 1959. Admittedly, according to the plain- 
tiff, there was no fixed date within which the 
lease in question was to be executed or re- 
gistered. According to the argument of Mr. 
Lahiri if the demand is made by the plaintiff 
for performance of the contract and the de- 
fendant does not give any reply but keeps 
silent for any indefinite period, there would 
be no refusal by the defendant to execute or 
register the document and therefore, the plain- 
tif cannot know that his demand has been re- 
fused. I am afraid this proposition is too 
wide and impracticable to be accepted. Ac- 
cording to Article 113 of the old Limitation 
Act, the limitation for specific performance 
of contract starts whe the plaintiff has 
notice that performance is refused. The word 
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cognizance, or observance. ‘Notice’ implies 
knowledge and this knowledge comes from 
direct perception or from inference reason- 
ably arising out of several facts aad cir- 
cumstances. According to the plaintif, as I 
have already stated, the written out document 
was handed over to the defendant No. 2, 
in or about December, 1956 and if the vague 
evidence of the plaintiff about the demand 
made to the durwan for execution of the deed 
is assumed to be acceptable and wken the 
plaintiff did not get any reply or response 
from the defendant No. 2 in that respect, 
what would be the feeling or natura. infer- 
ence in the mind of an ordinary prudent man 
of the world? In my view, the onlr infer- 
ence that a man can have would be that the 
man asked to do the thing and giving no 
answer for a long period, say a year or more, 
was unwilling to do that act or refased to 
comply with the demand. It is absurc in the 
present case for the plaintiff not to mfer or 
to take notice to the effect that in -pite of 
his supplying written up document in De em- 
ber, 1956 and in spite of demands made there- 
after for execution of the document and in 
the absence of any response from the side of 
the defendant for a period of one ysar and 
more, the defendant was not willing to- execute 
the deed or that he refused to execute the 
deed. Whether a party got notice of refusal 
or not depends upon the substant.ve evi- 
dence to that effect or inference from the 
surrounding facts and circumstances. I think, 
the learned appellate court below failed to 
consider the material evidence on record and 
also the relevant and important facts and cir- 
cumstances for ascertaining the starting point 
of limitation based upon the refusal of the 
execution of the document by the defendant. 
Article 113 of the old Limitation Act has not 
been properly applied in the facts and cir- 
cumstances. The finding of the court below 
that the plaintiff came to know atout the 
refusal by the defendant to execute tke docu- 
ment only on the receipt of the ejectment 
notice which was received before the filing 
of the ejectment suit in 1959 is witout evi- 
dence and unsustainable. The plaintiff no- 
where in evidence says when he for the first 
time had noticed or realised that the defend- 
ant No. 2 was not willing to execute and re- 
gister the lease or refused to do the same. 
The evidence of the plaintiff about demand 
made to the durwan of the defendaat is not 
consistent with the case pleaded in para- 
graph 8 of the plaint which speaks about 
personal demand made to the defendant. The 
facts and circumstances may at best suggest 
that the plaintiff had notice about refusal by 
the defendant to execute the lease at the end 
of 1957 about a year after the alleged hand- 
ing over of the written up documert to the 
defendant in the absence of any response 
whatsoever from the latter. In th= plaint, 
it has been alleged that the defendants avoid- 
ed execution on frivolous pleas and ultimately 
refused, but during evidence it has not been 
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stated that the defendants set up any false 
pleas or any excuses for not executing the 
deed. I should hold that the learned Addi- 
tional District Judge failed to read the mate- 
tial and substantive evidence in the facts and 
circumstances of this case and to apply the 
correct principles laid down in Article 113 of 
the old Limitation Act. He ought to have 
held that the instant suit was barred by limi- 
tation. 


5. The next point that has been urged 
by the learned Advocate General on behalf 
of the appellant is that the learned Addi- 
tional District Judge failed to appreciate the 
correct principles regarding the use of the dis- 
cretionary power of the Court in the matter 
of granting decree for specific performance 
of a contract as mentioned in Section 22 of 
the Specific Relief Act, 1877. On this ques- 
tion, both the parties have relied upon the 
decision in Mademsetty Satyanarayana vV. 
Yellojirao, reported in AIR 1965 SC 1405. 
Mr. Lahiri has also in particular relied upon 
the decision in the case of Dr. Jiwanlal v. 
Brijmohan Mehra, appearing in AIR 1973 SC 
559. Assuming that the suit was not barred 
by limitation and that the plaintiff got notice 
about the refusal of the defendant to execute 
and register the lease in question on receipt 
of the ejectment notice served upon him be- 


‘fore October, 1959, we get certain admitted 


facts. In November, 1959, the defendant 
No. 2 filed a suit for eviction against the 
plaintiff on the allegation that the latter was 
a monthly tenant-at-will and that he was en- 
titled to get a decree for eviction. The de- 
fendant appeared in the suit and pleaded that 
there was a contract between the parties and 
according to the contract the plaintiff in that 
suit was bound to execute a lease for 21 years 
and that he was occupying the suit premises 
as a tenant on the basis of the said agree- 
ment. Of course, the defendant of that suit 
pleaded that he was not a defaulter. In that 
suit, the issues were framed and although 
there was the counter allegation about the 
contract to execute the lease for 21 years, no 
such issue was pressed by the defendant and 
no issue was struck on that point as would be 
evident from Ext. A, the certified copy of 
the judgment passed in that suit. In a suit 
for eviction against a tenant in a case like 
this any counter claim by the defendant for 
specific performance of contract to execute 
a lease against the plaintifi cannot be main- 
tained. The suit was ultimately decreed on 
28-6-1961. The memorandum of appeal was 
rejected on 30-9-1961 for non-payment of re- 
quisite court-fees. In spite of the suit being 
filed by the defendant, Nemai Seal, the pre- 
sent plaintiff, K. P. Chowdhury did not take 
any step whatsoever for filing a separate suit 
for specific performance of contract against 
Nemai Seal for execution of a lease for 21 
years, though he knew that in that suit he 
would not get any relief in the form of a 
decree in his favour to get the lease executed. 


1976 


K. P. Chowdhury did not even take any step 
to stay further proceedings of the title suit 
brought by Nemai Seal by starting a separate 
action for specific performance of contract. 
On the other hand, he allowed the suit to 
proceed for about two years. Nemai Seal 
obtained a decree. An attempt was made to 
prefer an appeal but as K. P. Chowdhury did 
not pay requisite court-fees, the memorandum 
of appeal was rejected. He filed an appli- 
cation thereafter under Section 151, Civil 
P. C. but the attempt was unsuccessful. The 
petition was rejected. Thereafter, on 13-12- 
1961 the present suit was filed by the plain- 
tiff on the allegations I have previously noted. 
The learned trial court on consideration of 
the facts of this case, came to the finding 
that the present plaintiff was guilty of laches 
in not bringing the suit earlier and due to the 
inordinate delay in filing the suit and finding 
mala fide motive, the learned Munsif used his 
Epes and refused to allow any relief in 
is suit. 


6. The learned Additional District 
Judge is of the view that if the plaintiff is well 
within time and if the agreement is valid and 
binding upon the defendant, then the plain- 
tiff is entitled to get the relief for specific per- 
formance of contract; no matter whether he 
has come with the suit early or there was 
delay. He has stated that there is no exact 
rule as to when laches will or will not bar a 
claim. The learned Judge is aware that the 
delay from the date of decree of the suit to 
the institution of the present suit has not been 
explained. According to him, the plaintiff 
was under the impression that he would get 
adequate relief in the previous suit which was 
contested by him, but having failed to ob- 
tain the desired relief, he came up with the 
present suit. The learned Judge, however, did 
not find any laches on the part of the plain- 
tiff to bring the present action after so long 
a period from the time when he had received 
the ejectment notice from his Jandlord. The 
learned Additional District Judge says that as 
the plaintiff performed his part of the con- 
tract, it cannot be said that the relief to be 
granted in this suit is inequitable. 


7. The case of Mademsetty Satya- 
marayana (AIR 1965 SC 1405), already refer- 
red to was decided by the Supreme Court 
and in that case the discretionary power of 
the Court as provided in S. 22 of the Specific 
Relief Act, 1877 was considered. Several 
cases, both Indian and English, were discussed, 
Ultimately, the following decision was arrived 
at: 


“While in England mere delay or laches 
may be a ground for refusing td give a relief 
of specific performance, in India mere delay 
without such conduct on the part of the plain- 
tiff as would cause prejudice to the defendant 
does not empower a Court to such a 
relief. But as in England so in India, proof 
of abandonment or waiver of a right is not 
a pre-condition necessary to dixmtitle the 
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plaintiff to the said relief, for if abandonment 
or waiver is established, no question of dis- 
cretion on the part of the Court would arse, 
We have used the expression “waiver” in its 
legally accepted sense, namely, “waiver is 
contractual, and may constitute a cause of 
action: it is an agreement to release or not to 
assert a right”; see Dawson’s Bank Lid. v. 
Nippon Menkwa Kabushiki Kaisha, 62 Ind 
App 100 at p. 108 = (AIR 1935 PC 79 at 
p. 82). Ht is not possible or desirable t- Jay 
down the circumstances under which a Court 
can exercise its discretion against the plaintiff. 
But they must be such that the representation 
by or the conduct or neglect of the plaiatiff is 
directly responsible in inducing the defendant 
to change his position to his prejudice or such 
as to bring about a situation when it would 
be inequitable to give him such a relief.” 


8. The other case of Jiwanlai, (AIR 
1973 SC 559) relied upon by Mr. Lahiri re- 
lates to a question of long delay in filing the 
suit for specific performance of contract. The 
Supreme Court went on to see whether the 
delay was such as would disentitle the plain-- 
tiff to the relief of specific performance of 
the contract. In that connexion the Supreme 
Court referred to a passage from the judg- 
ment of the Privy Council in Lindsay 
Petroleum Co. v. Hurd, (1874 LR 5 PC 221 
at p. 239) which is quoted below: 


‘The doctrine of laches in Courts of 
equity is not an arbitrary or technical doctrine. 
Where it would be practically unjust to give 
a remedy either because the party has by his 
conduct done that which might fairly be 
reguz> led as an equivalent to a waiver of it, 
or where by his conduct and neglect he has, 
though perhaps not waiving that remedy put 
the other party in a situation in which it 
would not be reasonable to place him if the 
remedy were afterwards to be asserted, in 
either of these cases lapse of time and delay 
are most material.” 


Uitimately in the case under consideration, 
the Supreme Court held that in the facts and 
circumstances of that case it could not he 
said that the specific performance of the 
agreement was likely to cause any prejudice 
to the defendant on the date of the institution 
of the suit and accordingly the suit was found 
not liable to be dismissed on account of de- 
lay. Mr. Lahiri has argued that in the writ- 
ten statement the defendants did not plead 
any case of prejudice. In the long written 
statement stating all facts elaborately, prin- 
ciples of estoppel, waiver and acquiescence 
were pleaded. It was also stated that the suit 
was mala fide and frivolous. It was also 
stated in paragraph 21 of the written state- 
ment that the proposal for a lease had been 
abandoned by the plaintiff. It was fv-ther 
stated that the story of lease was created for 
avoiding ; the decree for ejectment passed 
against him. In paragraph 22 the defendants 
stated that the grant of the injunction ia the 
suit as prayed for by way of decree was to 


i20 Cal. [Prs. 8-9] 


undo the effect of the decree passed against 
the plaintiff. We also get the defence that 
the plaintiff is not entitled to any decree for 
permanent injunction from executing the 
decree obtained by the defendant No. 2 as 
mentioned in paragraph 24 of the written 
statement. Considering the statements made, 
there can be no doubt that the defence of 
prejudice to the interest and right of the de- 
fendants created by the decree passed in the 
previous title suit was set up, the substan- 
tial defence was there. Now, in view of the 
decisions of the Supreme Court already re- 
ferred to, the Court is entitled to exercise its 
judicial discretion in the matter of passing a 
decree for specific performance against the 
defendant, This discretion should be used 
with reference to the facts and circumstances 
in each case. If there was any delay on the 
part of the plaintiff to bring an action for 
specific performan of contract, and if it 
appears that the delay was unreasonable and 
that due to such delay, the defendant was put 
into some advantageous position or has acquir- 
ed some right which would be frustrated or 
of which the defendant would be deprived if 
any decree for specific performance of con- 
tract is passed, in that case due to the delay 
of the plaintiff in filing the suit for his negli- 
gence, fault or carelessress or for some mala 
fide motive, the Court for ends of justice 
would be justified in refusing the relief in the 
form of specific performance of contract by 
using its judicial discretion so as not to dis- 
turb the circumstances created by such delay 
of the plaintiff or to deprive the defendant 
of the benefit which he has acquired in the 
meantime due to such delay. In the present 
case if it is assumed that the plaintiff had 
the notice that the defendant refused to ex- 
ecute the lease and register the same on the 
receipt of the ejectment notice by the middle 
of 1959 we find that in spite of institution of 
an ejectment suit by the defendant No. 2 
against the plaintiff at that time, no action 
whatsoever was taken by. the plaintiff K. P. 
Chowdhury to file any suit for obtaining a 
decree for specific performance of the agree- 
ment he wants to rely upon. On the other 
hand he approached the Rent Controller for 
standardisation of the rent by reducing it. 
This conduct shows that he approached the 
Rent Controller as an ordinary monthly ten- 
ant giving up his story of occupation of the 
suit premises on the basis of a lease for 21 
years at a rental of Rs. 125/- per month 
increaseable by Rs. 25/- every five years. He 
abandoned that case of lease and took up 
the position of a monthly tenant occupying 
the suit premises at an exorbitant and unrea- 
sonable rate of rent which required to be 
reduced and that is why he filed the appli- 
cation for standardisation of his rent. By the 
middle of 1961, the suit was decreed and the 
memorandum of appeal was rejected there- 
after and in December, 1961 his attempt to 
revive the appeal under Section 151, Civil 
® ©, failed. Subsequently, the plaintiff filed 
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the instant case for specific performance of 
contract. From the facts and circumstances 
it is very reasonable to hold that till the 
rejection of the memorandum of appeal, the 
plaintiff was speculatin, upon the result of 
that suit. Yhe plaintiff was watching the 
result of the suit to see if he could succeed 
in that suit. When he found that the decree 
was passed against him and there was no 
chance to prevent the execution of the decree, 
the present suit was filed on the allegation 
of a lease for 21 years. In the meantime 
the plaintiff had already obtained a decree 
against the defendant -nd acquired a valuable 
right against the defendant. The plaintiff had 
ample opportunity after the institution of the 
previous suit by the defendaat No. 2 to start 
an action for specific performance of contract 
to compel the defendant No. 2 to execute and 
register the lease. That the plaintiff did not 
do and the defendant No. 2 got the decree 
against the plaintiff. In this view of the 
matter, it is quite evident that due to the 
negligence, fault and mala fide motive of the 
plaintiff, he did not contemplate any legal 
action for the relief he is now claiming. When 
in the meantime the plaintiff had obtained a 
right to evict the plaintiff on the finding that 
he was a tenant-at-will to occupy the suit 
premises, the trial court in “he facts and cir- 
cumstances rightly exercised judicial discre- 
tion in refusing any decree in the present suit. 
The learned Additional District Judge, how. 
ever, failed to notice that due to the passing 
of the decree in the present case, in apite of 
long delay which is unreascnable in the pre- 
sent case, caused serious prejudice to the de- 
fendant. He ought not to have in the facts 
and circumstances allowed the appeal and 
decreed the suit. The learned Judge was not 
quite correct when he said that the plaintiff 
was entitled to the relief, ro matter whether 
he had come early or late with the suit. It 
appears that the Supreme Court cases referred 
to in this judgment were not brought to the 
notice of the learned Judge. The question of 
prejudice to the defendant in a case of long 
delay in a suit for specifizs performance of 
contract is relevant and important question 
to be considered. 


9. The last point canvassed by the 
learned Advocate General in this appeal is 
that the suit ought to have been dismissed 
on the ground that in the plaint it was not 
pleaded that the plaintiff had been always 
ready and willing to perform his part of his 
contract and in fact he was fulfilling his duty 
in terms of the contract. In this connexion 
my attention has been brought to the case of 
Ardeshir H. Mama v. Flora Sasoon decided 
by the Privy Council repcrted in AIR 1928 
PC 208 = (32 Cal WN 953). That was a 
suit for specific performance of contract and 
compensation. In that case the provision of 
the Specific Relief Act, 1877 was being con- 
sidered. Speaking about the plaintiff bringing 
an action for specific performance of contract, 
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Lord Blanesburgh on behalf of the Judicial 
Committee held : 

“In a suit for specific performance on 
the other hand, he treated and was required 
by the Court to treat the contract as still sub- 
sisting. He had in that suit to allege, and 
if the fact was traversed, he was required to 
prove a continuous readiness and willingness 
from the date of the contract to the time of 
the hearing to perform the contract on his 
part. Failure to make good that averment 
brought with it, the inevitable dismissal of 
his suit.” 

. Further it has been held: 


“Although so far as the Act is concern. 
ed, there is no express statement that the 
averment of readiness and willingness is in 
an Indian suit for specific performance as 
mecessary as it always was in England (Sec- 
tion 24 (b) is the nearest), it seems invariably 
to have been recognised, and, on principle 
their Lordships think rightly, that the Indian 
and English requirements in this matter are 
the same.” 


The learned Advocate General has submitted 
that as there is no such averment in the plaint, 
that the plaintiff had always been ready and 
willing and was still willing at the time of the 
institution of the suit to perform his part of 
the contract, the suit should have been dis- 
missed. Mr. Lahiri in course of his argu- 
ment has submitted. that in evidence the plain- 
tiff stated that he was willing to act his part 
of the contract and on a day subsequent to 
the argument of the learned Advocate Gene- 
ral, a petition for amendment was filed for 
adding the averment in the plaint that the 
plaintiff has performed and has always been 
and is still ready and willing to perform his 
part of the contract. During evidence the 
plaintiff stated that he was always willing to 
perform the part of his contract and that the 
defendants backed out. That application for 
amendment of plaint was considered at the 
time of argument of the appeal. In the pre- 
sent case although in the evidence the plain- 
tiff said, “I was always willing to perform 
the part of my contract. The defendants, 
however, backed out”, he did not say that 
he had been always ready and willing to 
perform his part of the duty according to 
the contract or that he had been performing 
his part of the contract as far as possible. 
His evidence was in the past tense and he 
referred to his past willingness. He did not 
say anywhere that even at the time of hearing, 
he was willing and ready or had been 
performing his part of the duty accord- 
ing to the contract. Had there been such 


statement, there would have been reasons for: 


this Court to allow a prayer for such amend- 
ment. This amendment cannot be allowed in 
the facts and circumstances of this case. Ac- 
cording to the plaintiff, the contract was 
finalised at the end of 1956. According to 
the plaint, he started occupying the suit pre- 
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mises as a tenant under the proposed lease 
for 21 years on payment of Rs. 125/- per 
month. It appears that in the mean time he 
approached the Rent Controller for stan- 
dardisation of rent giving a go-bye to the 
terms of the contract as pleaded in the plaint 
for 21 years, The term of contract regarding 
the rate of rent is that the plaintiff is to oc- 
cupy the suit premises at a rental of Rupees 
125/- per month and at an interval of five 
years, the rate of rent would be enhanced by 
Rs. 25/-. The plaintiff gave evidence in 1967. 
By that time the rate of rent would have been 
Rs. 150/- per month according to the term of 
contract. [I asked Mr. Lahiri whether his 
client paid rent at an enhanced rate after 
five years and the answer is “No”. Even 
during evidence in 1967 he did not say that 
in the mean time, he had according to the 
terms of the contract, paid rent at the rate 
of Rs. 150/- or at any rate he was willing 
or ready to pay rent at the rate stipulated in 
the contract. On the contrary, as I have al- 
ready stated, he approached the Rent Con- 
troller for reduction of the rent as an ordinary 
monthly tenant by standardisation. The con- 
duct of the plaintiff clearly shows, and, there 
can be no doubt, that he abandoned his ini- 
tial story of lease for 21 years, However, 
these facts were not considered by the court 
below, though the case of abandonment is 
clearly pleaded in the written statement. This 
fact was very material for the court to con- 
sider. This aspect was not considered. Of 
course if abandonment is proved, then the! 
question of court’s discretion does not arise. 
The suit should fail on that account alone. 
Abandonment of the case of contract is no 
consideration for using discretion by the Court 
for refusing decree as it is by itself a ground 
for dismissal of the suit. “Mr. Lahiri has 
argued that the question of pleading pointing 
out to the absence of the statement of the 
plaintifi’s readiness and willingness to do his 
part of the contract at the time of filing the 
suit in the plaint was not raised before the 
lower court. But, this being a question of 
law can be urged even in the second appeal. 
It does not require any fresh evidence either 
for the plaintiff or the defendants to adduce. 
The third point also goes in favour of the 
appellants and in the absence of pleading as 
indicated above and specially in the absence 
of proof on the side of the plaintiff that upto 
the time of hearing and even at the time of 
hearing, he was continuously willing and 
ready to perform his part of the contract and 
that he was in fact complying with the terms 
of the contract to be performed by him, the 
suit is liable to be dismissed. The third point 
urged also succeeds. In view of my findings 
above, the petition of the plaintiff-respondent 
for amendment of the plaint is liable to be 
rejected. Even if that application is allowed, 
due to the findings on the other two points 
already decided against the appellants, the 
amendment will be of no avail to the plain- 
tiff-respondent. ae 
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16. In the result, the appeal is allow- 
ed with costs against the contesting respond- 
ent. The judgment and the decree passed by 


the lower appellate court are hereby set aside 


and the decision and the decree of the. trial 
court shall stand. The application for am- 


endment filed by the plaintiff is rejected. The 


appellant shall be entitled to costs in this 
appeal and in the appeal befow. 


tl. The verbal prayer of Mr. Lahiri, 


the learned Advocate for the respondent for 


leave to appeal under clause 15 of the Letters: 
Patent is refused. 
Appeal allowed. 
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SABYASACHI MUKHARIJE AND 

A. K. FANAH, JI. 

Shyama Pada Choudhury, Appellant v., 
Saha Choudhury & Co. and others, Respond- 
ents, l 

A. F. O. O. No. 135 of 1973, DJ- 28-8- 
1975. 


(A) Calcutta High Court (Original Side) 
Rules, Chap. 17, R. 10, CI. (e) — Execution 
application — Irregularity im tabular state- 
ment — Held, irregularity did not render ap- 
plication invalid in law. 


Any irregularity or omission in the tabu- 
lar statement does not render the execution 
application not maintainable in law. Whether 
the application for execution is in accordance 
with law or not and- whether any omission is 
material or not depends upon the particular 
circumstance of each case. Where the cbjec- 
tion if taken in the trial court, would have 
enabled the decree-holder io amend the tabu- 
lar statement with the leave of the court, thus 
curing the irregularity, it is a case of mere 
irregularity and not an illegality which will 
render the application for execution invalid 
in law. AIR 1926 Cal 1146, Rel. on; AIR 
1963 Cal 104, Expl. & Disting. (Para 3) 


(B) Calcutta High Court (Original Side) 
Rules, Chap, 36, Rr. 10, 22, 23 — Decree for 
costs — None of penalties prescribed by 
Rr. 10, 22 or 23 imposed — Objection on 
ground of delay im having cost taxed, not 
open fo other side. 


Where none of the penalties prescribed 
by Rr. 10, 22 or 23 has been imposed on the 
applicant or his Attorney and where there has 
been no objection to any item in taxing, the 
Court is entitled to infer that the delay of 
applicant, if any, for lodging his bill for 
taxation has been explained to the Taxing 
Officer, and thereafter it is no longer open to 
the other side to raise any objection on the 
ground of delay in having the costs taxed by 
the Taxing Officer. Suit No. 792 of 1925, 
D/- 10-9-1965 (Cal), Foil. (Para 5} 
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- (©) Limifatiom Act (4963), Art. 136 — 
Starting point of limitation —— Decree for 
costs of trial court affirmed: in appeal — Ap- 
plication. for execution of Appeal Court. decree 
— Limitation starts from date of decree of 
appellate court and: not trial court.. 

Where a decree for costs. passed. by the. 
trial court om 1-5-1959, was affinmed by the. 
Appellate Court with some modification. om 
7-6-1962, am applicatiom for execution of the: 
decree for costs of the appeal Court. filed om 
2-5-1972: is. not barred by limitation. under 
Article 136. The decree of the trial: court. 
dated 1-5-1959, has merged in the decree of 
the Appeal Court dated 7-6-1962 and’ the . 
starting paint of limitatiom for applicatiom for 
execution of the decree for costs is the date 
of the Appeal Court decree and not the date 
of trial court decree. It is: the decree of the 
Appellate Court. which alone can: be executed: 
and. that decree. cannot be said to: have be- 
come enforceable: at any time prior te 7-6- 
1962, Le. the date om which it was passed. 
S. M. A. Nos. 11 to 13 of 1968 (Cal), Folk, 
AIR 1958 SC 86, Rel. on; (1970) 3 WER 743; 


& AIR 1972 Cal 172, Disting. (Paras 6, 8) 
Cases Referred > Chronological Paras 
AIR 1972 Call 172: 7 
(1970) 3 WER. 743: 7 


(1968) S. M. A. Nos. Il tœ 13 of 1968 (Cal) 7 
(1965) Suit No. 792 of 1928, Dj- 10+9-1965 

(Cal). 5 
AIR 1963 Cal 104 - 3; 
AIR 1958 SC 86 = 1958 SCR. 595 8; 
AIR 1926 Cal 1146 = 96 Ind Cas 554 3 
(18977 24 Cal 759 8; 

P. K. Dutt, A. K. Basu, for Appellant; 
P. K. Roy, P.. Mullick, for Respondents. 

TANAH, J.:— This appeal’ is by the: 
judgmentdebtor defendant No. 6 and’ Is: 
against the judgment and order dated’ 6th 
March, 1973 passed by A. K. Sarkar, J. 
allowing an. application: for execution of the: 
decree for costs awarded! in favour of the: de- 
fendants Nos. 1, 2 and 3. 

2. The facts. giving rise tœ the execu- 
tion application are briefly as follows: Im 
1951 one Ramanath Das: and ethers institut: 
ed a suit being suit Næ. 3367 of 1951 im this: 
Court. against the defendants. That suit was: 
dismissed: with costs: on the Ist. May, 1959) and! 
it was decreed that the plaintiff and the de- 
fendants. Sailesh Choudhry, since: deceased,, 
and Shyamapada Choudhury the present ap- 
pellant do pay to the defendants Nos: 1, 2’ 
and 3 their costs: of the: suit including, the: 
reserve costs. andi costs: of commissiom te be 
taxed by the Taxing Officer of this: Court. 
Against the said decree the: plaintiff alone: pre- 
ferred am appeal. The appeal was: dismissed: 
only with this. modification that the decree: 
awarding costs against the plaintiff was set 
aside andi the rest of the decree was: affirmed! 
on June 7, 1962. Tt is admitted. by both par- 
ties that there was: no stay of operation off 
the decree passed: by the trial court nor was; 
there any injunctiom restraining the defendants: 
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Nos. 1, 2 and 3 from executing the decree 
fpr costs. On August 14, 1943, the deeree for 
«costs was taxed in the sum of Rs. 18,538.56 P. 
and :allocature was iissned iby the Taxing Of- 
ficer. On 2nd May, 1972 a tabular statement 
supported iby an affidavit cf Sri P. K. Roy 
Choudhury was filed for execution of fhe said 
decree for costs on behalf of the decree- 
holders. Tn ithe said tabular statement the 
decrecholder prayed, inter alia, for attachment 
and. sale of premises No. 1, Raja Naba Kissen 
Street, ‘Calcutta, ‘belonging to the defendant 
Shyamapada ‘Choudhury. ‘Chis application for 
execution was opposed en behalf of the de- 
. fendant No. 6 fhe jndgment-debtor who is the 
appellant in ‘fhis appeal. “The trial court over- 
ruled ‘the objections urged on behalf of fhe 
judgment-debtor and allowed fhe application 
for execution. The defendant No. 6 has come 
up on appeal against fhe said Judgment and 
- order -of the trial court. 

3. Mr. P. K. Dutt learned Gounsel 
appearing ©n behalf of the appellant has, in 
the first place, urged that the present applica- 
tion for execution is mot maintainable as it is 
not iin compliance with Rule 10 of Chapter 
XVI of the Original Side Rules of this 
Court. He thas contended ‘that Rule 10 of 
Chapter XVII is mandatory and non-compli- 
ance with any of the clauses is fatal to the 
maintainability of dhe application for execu- 
tion. According to him, clause (©) of R. 10 
mot having been complied with the execution 
‘application is mot maintainable. Rule 10 and 
Clause ifc) thereof of Chapter XVII are in 
ithe following terms :— 

“10. The application for execution, whe- 
fher the provisions of Order XXI, Rule 22 
of the Code, apply or not, shall be in Form 
No. 1, and shall be on a sheet of durable 
paper of good quality foolscap size, and shail, 
in addition ito the particulars mentioned in 
Order XXIL, Rule 11 (2) of the Code, con- 
itain ‘the following :— 
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(c) A statement of the estimated value of 
the property sought to be attached, or, 
if such property is amcumbered, the 
value thereof after providing for the 
satisfaction of the incumbrances. 

In all cases, fhe application shall be ac- 
companied by a duly certified copy of the 
decree.” 


In support of this contention Mr. Dutt 
has drawn our attention to the decision in 
Satyendra Nath Bose v. Bibhuti Bhusan Bhar, 
ATR 1963 Cal 104. Jn that case an applica- 
tion for execution was made to this Court 
on the Original Side by a person claiming to 
participate in the assets under Section 73, 
Civil P. C., but his application was not ac- 
companied by a certified copy of the decree 
as required by Role 10 of Chapter XVII of 
fhe Original Side Rules. Further in that case, 
there was, ‘in fact, no decree in existence on 
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the date of the application, the decree having 
achralily been drawn subsequent to fhe filing 
of the application. In these circumstances 
it was held that the application was not mere- 
ly defective in form but the want of certified 
copy was a substantial defect which could 
not be remedied. Im our opinion, the con- 
tention which has been advanced by Mr. Dutt 
in such a broad form that any irregularity or 
Omission in the tabular statement will render 
fhe execution application not maintainable- in 
law cannot be accepted. Whether the ap- 
plication for execution is in accordance with 
law or not and whether any omission is mate- 
rial or not depends upon the particular cir- 
cumstance of each case.. (See Soudamini v. 
Jessore & Co., AIR 1926 Cal 1146). This 
objection does not appear to have been taken 
on behalf of the defendant No. 6 before the 
trial court. Had this objection been taken 
the decree-holder could bave amended the 
tabular statement with the leave of the Court 
and that would have cured the irregularity, 
if any, in the tabular statement. In our view 
this is a mere irregularity and not an illegality 
Which will render the application for execu- 
tion invalid in law. 

4. The next argument of Counsel for 
the appellant has been that under Rule 21 of 
Chap. XXXVI of the Original Side Rules of 
this Court the bill of costs has to be lodged 
with the Taxing Officer within 3 months from 
the date of signing of the decree awarding 
costs. But according to Mr. Dutt, the ap- 
plicants for execution of decree for costs 
made an inordinate delay in lodging their 
bill of costs and hence they are not entitled 
to get the benefit of the delay which, accord- 
ing to Mr. Dutt, has been caused in not hav- 
ing the costs taxed. In other words the con- 
tention of Mr. Dutt is that the decree which 
was passed by the trial court on the ist May, 
1959 became barred by limitation on the ex- 
piry of 12 years from that date under the 
Limitation Act of 1963 which came into force 
from ist January, 1964, and the mere fact 
that the costs were taxed on August 14, 1963 
would not give an extended period of limita- 
tion for execution of the decree for costs. 
Mr. Dutt has contended that if it is held that 
a party is entitled to have the costs taxed by 
the Taxing Officer as and when he likes very 
serious consequences would follow. He has 
argued that by postponing the lodging of the 
bill of costs for an indefinite period a party 
might defeat the relevant provisions of the 
Limitation Act. We are unable to accept this 
argument advanced by Counsel for the ap- 
pellant. Learned Counsel has submitted that 
in the present case the defendants respond- 
ents Nos. 1, 2 and 3 are guilty of grass negli- 
gence in lodging their bill of costs and they 
should not be allowed to take advantage of 
their own laches and escape the consequences 
of limitation. We are unable to accept this 
contention advanced on behalf of the appa- 
lant. In our view Rules 22, 23 and Rule 10 
of Chap. XXXVI of the Original Side Rules 
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provide for sufficient safeguard against such 
eventuality. Rule 21 provides that within 
three months from the date of signing of the 
decree or order awarding costs the party 
claiming the same shall leave in the Taxing 
Office an. office copy of such decree or order 
and at the same time lodge the bill. The 
Taxing Officer has power to extend the time 
to lodge the bill which is to be applied for 
by requisition in writing. If extension is 
granted the reason for the extension is to be 
certified by the Taxing Officer. Rule 10 pro- 
vides that where in proceedings before the 
Taxing Officer, any party is guilty of neglect 
or delay or puts any other party to any un- 
necessary or improper expense relating to 
such proceeding, the Taxing Officer ma 
direct such party or his Attorney to pay suc. 
costs as he may think proper or may set them 
off against any costs which may be payable 
to such party. Provision has therefore been 
made in this Rule to ensure that not only 
must the bill of costs be lodged within time 
or the extended time but also a party must 
not be guilty of neglect or delay in conduct- 
ing the proceeding before the Taxing Officer. 
Rule 22 provides that where an Attorney fails 
to lodge his bill within time or the extended 
time or in any way delays or impedes taxa- 
tion, the Taxing Officer may disallow the fees 
to which the Attorney would otherwise be en- 
titled. The Taxing Officer, in such a case, 
may also exercise all or any of the powers 
vested in him under Rule 10 or Rule 23. 
Then Rule 23 lays down that where any party 
entitled to costs refuses or neglects to lodge 
his bill for taxation or to procure the same 
to be taxed and thereby prejudices any other 
party, the Taxing Officer shall be at liberty to 
certify the costs of the other parties, and cer- 
tify such refusal or neglect, or may allow such 
party refusing or neglecting a nominal or 
other sum for such costs, so as to prevent any 
other party being prejudiced by such refusal] 
or neglect. 

5. In the present case none of the 
penalties prescribed by Rules 10, 22 or 23 has 
been imposed on the defendants Nos. 1, 2 
and 3 or their Attorney. From these facts 
we are entitled to infer that the bill of costs 
was lodged within the time prescribed by the 
Rules or the delay, if any, in lodging the same 
had been satisfactorily explained. In an un- 
reported judgment delivered by Sankar Prosad 
Mitra, J. as his Lordship the Chief Justice 
then was, in Suit No. 792 of 1928 on 10-9- 
1965 (Cal) his Lordship has dealt with the 
aforesaid provisions of the Chapter XXXVI 
of the Original Side Rules and has taken the 
view that in a case where none of the penalty 
prescribed in Rules 22 and 23 has been im- 
posed on the applicant or his Attorney and 
where there has been no objection to any item 
in taxing the Court is entitled to infer that 
the delay of applicant, if any, for lodging his 
bill for taxation has been explained to the 
Taxing Officer, and thereafter it is no longer 
open to the other side to raise any objection 
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on. the ground of delay in having the costs 
taxed by the Taxing Officer. We respectfully 
agree with the view taken by his Lordship in 
that case. Moreover, in the present case the 
costs which were taxed were not what was 
awarded by the decree dated Ist May, 1959 
passed by the trial court but it was the costs 
awarded to the defendants Nos. 1, 2 and 3 
under the decree as affirmed by the Court of 
appeal on 7th June, 1962. 


6. Counsel for the appellant has ad- 
vanced elaborate arguments before us on the 
provisions of the Limitation Act of 1963 (Aci 
XXXVI of 1963) and submitted that under 
Article 136 of the said Act which provides 
for limitation for execution of decrees the 
present application for executicn is barred by 
limitation. Under Article 136 the period of 
limitation for execution of any decree or order 
of any Civil Court is 12 years from the date 
when the decree or order became enforceable. 
Mr. Dutt submitted that in the present case 
as there was no stay of operation of the 
decree of the trial court or any injunction 
restraining any execution of the said decree 
the defendants Nos. 1, 2 & 3 were compe- 
tent to execute the decree of the trial court 
which was passed on Ist May, 1959 because 
according to Mr. Dutt, the decree became 
enforceable on the date on which it was 
passed. The present application for execution 
having been filed on the 2nd May, 1972 was 
barred by limitation. It is no doubt true that 
the decree for costs passed by the trial court 
in the present case could have been executed 
by the defendants Nos. 1, 2 & 3 upon taxa- 
tion of costs but the position would be quite 
different after passing of the decree by the 
Appellate Court. Although the Appellate 
Court affirmed the decree of the trial court 
only with this modification that the decree for 
costs awarded by the trial ccurt against the 
plaintiff was set aside it is the decree of the 
Appellate Court which alone can be executed 
and that decree cannot be said to have be- 
come enforceable at any time prior to 7th 
June, 1962 i.e. the date on which it was 
passed. 


7. So the question here is which is the 
decree which is sought to be executed in the 
present execution proceeding and whether 
after the passing of the decree by the Appeal 
Court could the decree of the trial court be 
executed. In the tabular statement filed by 
the defendant decree-holders the decree of the 
Appeal Court dated 7th June, 1962 has been 
specifically mentioned along with the decree 
of the trial court dated 1st May, 1959 and 
the order dated 17th June, 1958. Therefore 
what is sought to be executed is the decree 
of the Appeal Court dated 7th June, 1962 
in which the decree of the trial court dated 
Ist May, 1959 and the order for costs dated 
17th June, 1958 have merged. Counsel for 
the appellant tried to argue on the authority 
of the decision in Berliner Industriebank 
Aktiengesellschaft v. Jost, (1970) 3 WLR 743 
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that the starting point of limitation in the 
present case was the date of the trial court’s 
decree, That was a case where a debt due 
to the plaintif was sought to be realised in 
England after the ascertainment of the 
debt in bankruptcy proceedings in Ger- 
many under the German law. It was held 
that the ascertainment of a debt in German 
bankruptcy proceedings was a final and con- 
clusive judgment for a fixed sum on which 
the plaintiff became entitled in principle to 
sue on England. That decision proceeded 
upon wholly different facts and in our opinion 
it can have no application to the present case. 
Reliance was also placed on behalf of the 
appellant on the decision in the case of 
Biswapati Dey v. Kensington Stores, AIR 
1972 Cal 172 for the proposition that under 
Article 136 of the Limitation Act of 1963-the 
period of limitation is 12 years from the date 
when the decree becomes enforceable, and 
under no circumstances this period could be 
extended beyond 12 years. In that case it 
was claimed by the decree-holder that he was 
entitled to get an exclusion of time required 
for obtaining a certified copy of the decree, 
inasmuch as, under Rule 10 of Chapter XVII 
of the Original Side Rules an application for 
execution must be accompanied by a certified 
copy of the decree. R. M. Datta, J. held 
that the Limitation Act of 1963 contained no 
provision which empowers the court to ex- 
clude the time required for obtaining a certi- 
fied copy of the decree, in computing the 
period of limitation for execution of a decree, 
This case is no authority on the point which 
we are concerned with in the present case, 
and we need not therefore detain ourselves 
over this decision. 


8. As has already been stated after 
the passing of the decree by the Appeal Court 
it is that decree alone which can be executed. 
In State of U. P. v. Mohammad Nooh, AIR 
1958 SC 86 it was pointed out by the Supreme 
Court that when a decree of the court of 
first instance is merged in the decree passed 
on appeal therefrom the date of the appellate 
decree has to be taken into consideration for 
purposes of computing the period of limita- 
tion for execution of the decree. An identi- 
cal point as is involved in the present case 
came up for consideration by a Division 
Bench of this Court in S. M. A. Nos. 11 to 
13 of 1968 (Cal), (Balaram Sahoo alias Sow 
v. Santosh Kumar Naik). The Division 
Bench after considering a number of autho- 
Tities cited before it observed as follows :— 


“Let us now try to apply the principles 
laid down in the above cases to the facts in 
the instant appeals. Here the original decrees 
were passed on the 26th July, 1952. There- 
after there were various proceedings right 
upto 14th September, 1964 when Second Ap- 
peals Nos. 364, 347 and 348 of 1962 were 
dismissed under Order XLI, Rule 11, Civil 
P. C. By this order of dismissal, the trial 
court’s decrees were confirmed. A dismissal of 
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an appeal under O. XLI, R. 11 of the Code 
has the same effect as a dismissal of an ap- 
peal upon hearing (vide ILR (1897) 24 Cal 
759). On these facts, the starting point 
of limitation for application for execution 
under Article 136 of the Limitation Act, 1963 
appears to be not the 26th July, 1952 but the 
14th September, 1964 when the Second Ap- 
peals were dismissed under Order XLI, 
Rule 11 and since the application for execu- 
tion was made on the 17th February, 1965, 
the application is not barred by limitation.” 


The facts relating to the instant appeal 
are similar to those in the appeals before the 
said Division Bench and the observations of 
the said Division Bench apply here with equal 
force, and we see no reason. to differ from 
the view taken by the said Division Bench. 
The appellants’ objection to the execution of 
the decree on the ground of limitation is ac- 
cordingly overruled. 


9. The last point which remains for 
consideration is the appellant’s objection to 
the effect that he is not the owner of the 
property mentioned in Column 10 of the 
tabular statement which is sought to be sold 
in execution of the decree. It has been con- 
tended that the appellant is the Trustee in 
respect of the said property in terms of his 
father’s Trust Deed dated 24th J uly 1953. 
Counsel for the appellant drew our attention 
to the said Trust Deed and contended that 
as no conveyance has been executed by the 
trustees in favour of the appellant in respect 
of the said property in terms of the Trust 
Deed the execution cannot proceed against 
the Trust property. He has further contend- 
ed that the learned Judge in the trial Court 
was wrong in deciding the question of title 
in the execution proceeding. Mr. P. K. Roy, 
learned Counsel on behalf of the respondents 
Nos. 1, 2 and 3 has, on the other hand, con- 
tended that reading the Trust Deed as a whole 
it would be quite evident that the appellant 
has, by the provisions contained in the Trust 
Deed itself, become the absolute owner of 
the disputed property. He has drawn our 
attention to clause (v) of the Trust Deed 
which provides that after the death of the 
Settlor who constituted himself as the first and 
the sole trustee his son Dr. Sailesh Chandra 
Choudhury will get premises No. 33, Hurro 
Chandra Mulick Street and his other son 
Shyamapada Choudhury, the present appel- 
lant will get premises No. 1, Raja Naba 
Kissen Street (which is the property sought to 
be proceeded against in the execution case) 
Mr. Roy has stated that the Settlor Debendra 
Nath Chowdhury has died, and this fact has 
not been controverted by the appellant. Mr. 
Roy has, therefore, submitted that premises 
No. 1, Raja Naba Kissen Street belongs to 
the appellant in his personal capacity and it is 
liable to be proceeded against. It is not how- 
ever necessary for us to decide this contro- 
versy in the present appeal. Whether the said 
property is liable to be sold in execution of 
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fhe decree for costs obtained against the ap- 
pellant or not should be decided in an appro- 
piate proceeding thereafter, if occasion arises. 
‘We therefore express no opinion on that 
point, which ‘is left open to be agitated by and 
between the parties in subsequent proceedings, 

10. The appeal therefore fails and it 
äs ‘accordingly dismissed with costs. 

11. Al interim orders are vacated. 

12. Certified for two Connsel. 


SABYASACHI MUKHARSI, J.:— I 
agree, ; 
Appeal dismissed, 
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W. E. Ducat & Co. Pvt. Ltd., Petitioner 
v. Hiralal Pannalal, Respondent. 
= Award Case No. 153 of 1969, D/- 25-7- 
1975. 

(A) Arbitration Act (1940), S. 34 — Stay 
of suit — Power is discretionary which must 
be exercised judicially —— Conditions necessary 
fer grant of stay. 

The first and essential pre-requisite of 
making an Order of stay under Section 34 is 
fhat there is a binding agreement between the 
parties to the suit which is sought to be 
stayed. The question whether the dispute in 
the snit falls within the arbitration clause 
really pre-supposes fhat there is such agree- 
ment and involves consideration of two 
matters, viz. (1) what is the dispute in the 
Suit and (2) what dispute the arbitration clause 
covers. AIR 1955 SC 53 Ref. (Para 6) 


Where in a suit the plaintiff alleges that 
the contract containing the arbitration clause 
js ‘void and illegal and prima facie it appears 
that there are sufficient grounds on which the 
legality of the said contract has been chal- 
Jenged for non-compliance of the statutory 
requirements of a Forward Contract which 
is a Transferable Specific Delivery Contract 
in jute poods admittedly governed by the 
rules and bye-laws of the East India Hessian 
Exchange Ltd. constituted under the Forward 
Contract Regulation Act, 1952; the court 
should decline to exercise its discretion in 
favour of the stay of the suit. Inordinate 
delay in getting the matter heard by the 
Petitioner (six years in this case) is also a 
matter to be taken into consideration in re- 
fusing the stay. (Para 8) 

The question of cancellation of contract 
which was pleaded in other portion of the 
plaint fell although within the scope of the 
arbitration clause but since it would be en- 
tirély dependent on the decision as to the 
issue raised whether there is a valid and 
Jegally binding contract between fhe parties. 
grant of partial stay of the suit was also not 
proper. Case law discussed. (Para 8) 
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W. F. D. & Co. v. Hiralal (S. K. Roy Choudhury J.) 


ATIR 
Cases Referred : Chronological Paras 
AIR 1973 SC 2071 = (1974) 1 SCR 31 6,8 
(1969) Suit No. 1140 of 1969 (Cal) 2 


AIR 1962 SC 378 = (1962) 3 SCR 769 5,6 
(1961) Civil Appeal No. 452 of 1958, Dj- 
1-12-1961 (SC) 6 
AIR 1960 SC 1156 = {1960} 3 SCR 713 7 
AIR 1955 SC 53 = 1955 SCR 862 6, 9 
{1914) 15 All ER Reprint 523 7 
(1885) 29 Ch D 50 = 54 LJ Ch 762 7 
A. C. Bhabra, for Petitioner; R. C. Deb, 

for Respondent. 


ORDER :— This is an application under 
Section 34 of the Arbitration Act for stay 
of the suit. ° 


2. The material facts which are not 
in serious controversy are as follows that by 
a contract dated the 9th July, 1968 the res- 
pondent agreed to sell and the petitioner 
agreed to buy certain quantities of raw jutes 
at agreed rates on the terms and conditions 
contained in the said contract. It appears 
that the said contract is governed by the 
Forward Contract Regulation Act, 1952 and 
the rules and bye-laws of the East India 
Hessian Exchange Ltd. regarding transferable 
specific delivery contract for raw jutes. The 
relevant bye-laws are in Chapter V of the 
Working Mannal, Vol. IQ of the East India 
Hessian Exchange Ltd. 1(b), Ko, 2, 12(a) 
15 and 17. -It appears that there were various 
notifications by the East India Hessian Ex- 
change Ltd. under the Forward Contract Re- 
gulation Act and the bye-laws relating to the 
transferable specific delivery contracts for raw 
jute prescribing the requirements for serial 
numbered contract forms, registration of the 
said contracts and also the period within 
which the contract is to be entered into etc. 
Some of them are annexed to the affidavit-in- 
opposition of the respondent affirmed by one 
Pannalal Sethi on 10th July, 1969 in this ap- 
plication. Disputes arose out of the said con- 
tract and the petitioner referred the disputes 
to Bengal Chamber of Commerce and Indus- 
try, Tribunal of arbitration on or about 
March 9, 1969 and the said Tribunal of arbi- 
tration, Bengal Chamber of Commerce and 
Industry duly constituted a Court and entered 
upon the reference as it would appear from 
the letter dated 20th March, 1969 a copy of 
which was served on the respondent. There- 
after the respondent through his Solicitor took 
several adjournments before the Tribunal of 
arbitration, Bengal Chamber of Commerce 
and Industry and ultimately served a notice 
under Section 35 of the Arbitration Act 
dated the 4th April, 1960 after filing a suit 
in this Court being suit No. 1140 of 1969 
{Cal), (Hiralal Pannalal v. W. F. Ducat & 
Co. Pvt. Ltd.). In the said plaint the res- 
pondent alleged the said contract to be a 
purported contract and in paragraphs 1 to 7, 
it is alleged that due to breach of the res- 
pondent and also due to the act of fraud, 
the contract was cancelled and thereafter in 
paragraphs: 8 to 26, it is alleged that the said 
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contract was void and illegal for non-com-~ 
pliance of the statutory provisions under the 
Forward Contract Regulation Act, 1952 and 
the rules and bye-laws relating to transferable 

ific delivery contract in raw jute as made 
by East India Hessian Exchange Ltd., rules 
and bye-laws and also various notifications 
mentioned therein. 


3. In short, the allegations are, main- 
ly, that the contract was not in the prescrib- 
ed form under the relevant rules and bye-laws 
of the East India Hessian Exchange Ltd. which 
has the statutory force and the same was not 
serially numbered as required by the notifica- 
tion made under the said Act and bye-laws 
and it was not registered. Thereafter, the 
validity of the contract is specifically chal- 
lenged pleading non-compliance of the statu- 
tory provisions of the said Forward Contract 
Regulation Act and the rules and bye-laws 
relating to transferable specific delivery con- 
tracts in raw jute. 


4. After the suit was filed the peti- 
tioner has made this application for stay of 
the suit on the 6th June, 1969 and thereafter 
strangely enough after directions were given 
for filing affidavit the matter appeared in the 
list and was adjourned and kept pending near- 
ly for the last six years. I am told that the 
matter was once part-heard before B. C. 
Mitra, J. (as he then was) and thereafter it 
was released but the fact remains that the 
petitioner never took serious diligent step for 
getting the matter heard and in fact the res- 
pondent mentioned it before me and brought 

the matter in the list for ultimate disposal. 


5. Mr. A. C. Bhabra appearing with 
Mrs. Khastagir submitted before me that the 
suit is not maintainable as it has been insti- 
tuted mala fide only to delay the hearing of 
the reference which the petitioner has initiat- 
ed before the Bengal Chamber of Commerce 
and Industry, Tribunal of Arbitration and 
the Tribunal of Arbitration interpreted the 
arbitration clause in the contract. Mr. Bhabra 
drawing my attention to the plaint submitted 
that the plaint has got two parts. In the 
first part from paragraphs 1 to 7, it has been 
specifically admitted that the contract was 
valid and it is sought to be cancelled, on the 
ground as alleged in the plaint and in the 
second part from paragraphs 8 to 26 the 
validity of the contract is being challenged 
on the ground of various non-compliances of 
the ‘statutory provisions of the Forward Con- 
tract Regulation Act and the bye-laws framed 
thereunder by the East India Hessian Ex- 
change Ltd. in respect of transferable specific 
delivery contract for raw jute. Mr. Bhabra 
in his usual fairness conceded that the ques- 
tion of validity of the contract cannot be gone 
into. by the Arbitrator as the same is beyond 
his jurisdiction and that has to be gone into 
in the suit and therefore the suit should be 
partially stayed in respect of said question of 
cancellation of the contract which is. pleaded 
in paragraphs 1: to 7 and in the relevant 
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prayers. im respect of the same and the suit 
with regard to other portion being para- 
graphs $ to 26 may be proceeded: with. Mr. 
Bhabra submitted after drawing my attention. 
to the decision m the case of Jawahar Lal 
Burman v. Union of India, AIR 1962 SC 
378 (paragraphs 6, 7, 12: and 13), that the res- 
pondent has instituted this. suit with a view: 
to prevent the arbitration proceeding: as long 
as. possible and: the suit; according to the said: 
Supreme Court decision, suit for declaration 
that the contract is illegal and: invalid which: 
contained the arbitration clause, is: alsa hit 
by Section 32 of the Arbitration Act Mfr. 
Bhabra further submitted that there is no 
illegality or invalidity in the said. contract as 
there is substantial compliance of the presc- 
ribed form of TSD contract for raw jute as 
prescribed by the East Indian Hessian Ex- 
change Ltd. Mr. Bhabra has drawm my at- 
tention to the Working Manual, Vol. IE of 
the East India Hessian. Exchange Ltd. and 
submitted that the question of serially num- 
bered contract forms and registration of the: 
same as well as the question of (October) 
portion of the contract being invalid. as it 
was entered. into prior to the notification dated 
4th October, 1968 and prima: facie not tenable: 
as the sai Í non-compliances do not render: the 
contract invalid but may amount to breach 
of the statutory rules. At this stage, I am 
not going into those questions as those: are: 
matters which are net disputed by the: par- 
ties, that those have to be gone into in the 
suit and the validity of the contract. whether 
it is hit by the said provisions. of bye-laws 
of East India. Hessian Exchange: Ltd. relating 
to transferable specific delivery contract for 
raw jute which case is to be tried! and which: 
is the subject-matter of the suit Mr. Bhabca 
submitted that that portion. be stayed! but the 
arbitration regarding the other portion. of the’ 
claim of the respondent as alleged in. para- 
graphs t to 7 of the plaint be proceeded: with 
in the reference. Mr. Bhabra submitted: that 
if it is ultimately held that the contract is 
legal and valid and if the suit is not stayed 
and arbitration is not proceeded with regard- 
ing the cause of action as: alleged: in para- 
graphs. 1 to 7 and also in respect. of the: claim 
of the petitioner before the arbitrator the 
petitioner would suffer irreparable: loss. or ine 
jury. In my view, that course does not seem 
to me the proper course, as. it may be that the 
contract may be declared to be void for non- 
compliance of the statutory provisions and! re 
quirements of the Forward Contract. Regula- 
tion Act and the rules and bye-laws. of the 
East India Hessian Exchange Ltd. relating to: 
transferable specific delivery contract. for raw 
jute and the various notifications made: there- 
under. Therefore, the reference to arbitra- 
tion would be infructuous, baseless, futile: and: 
waste of time and money. In my view, it 
appears also that the proper course would’ be: 
not to stay the suit but expedite the suit. and 
it will be convenient to deal with both the 
questions im the facts and circumstances: of 
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this case and the suit should be expedited. 

6. Mr. R. C. Deb appearing with Mr. 
S. K. Gupta for the respondent has drawn 
my attention to the various bye-laws for the 
trading in transferable specific delivery con- 
tract in raw jute as contained in the working 
Manual, Vol. 3 of the East India Hessian 
Exchange Ltd. and the provisions of the For- 
ward Contract Regulation Act, 1952 as 
pleaded in the plaint and also in the affidavit- 
in-opposition filed in this application and sub- 
mitted that the question as to the validity of 
the contract should be gone into in this appli- 
cation as it is the duty of the Court in Sec- 
tion 34 application, to go into the same if 
raised. Mr. Gupta referred me also to the 
decision in the case of Jawahar Lal Burman 
v. Union of India, AIR 1962 SC 378 and also 
decision in the case of Anderson Wright Ltd. 
v. Moran & Co, AIR 1955 SC 53 and sub- 
mitted that the Court should go into question 
of validity of the contract. In my view, in the 
facts and circumstances of the case, the ques- 


tion of validity which involves disputed ques- - 


tion of facts as to various notifications and 
bye-laws which have been specifically pleaded 
in the plaint and also in the affidavit-in-op- 
position, it is not necessary that I should go 
into the question in this application as the 
suit would be tried in the usual course. The 
principle which governs the grant or refusal 
of the stay by exercise of the discretionary 
power by the Court under Section 34 of the 
Arbitration Act may be summarised as 
follows :— 


. The power to grant stay of a suit under 
Section 34 of the Arbitration Act, is a dis- 
creionary power of the Court which must be 
exercised judicially. It is not as a matter 
of course, that the stay can be granted. The 
conditions necessary for grant of stay of a 
suit has been laid down in the Supreme Court 
decision in Anderson Wright Ltd. v. Moran 
& Co., AIR 1955 SC 53 at p. 55 para 7. It 
has also been held in the said decision of the 
Supreme Court that :— 


“The first and essential pre-requisite of 
making an Order of stay under Section 34 
of ‘he Arbitration Act, is that there is a 
binding agreement between the parties to the 
suit which is sought to be stayed. The ques- 
tion whether the dispute in the Suit falls 
within the arbitration clause really presup- 
poses that there is such agreement and involves 
consideration of two matters, viz. (1) what 
is the dispute in the suit and (2) what dispute 
the arbitration clause covers?” 
it has also been further held that where in an 
application made under Section 34 of the 
Arbitration Act, for stay, an issue is raised 
as io the formation, existence or validity of the 
coni‘ract containing the arbitration clause, the 
Court is not bound to refuse a stay, but may 
in its discretion, in the application for stay, 
decide the issue as to the existence or validity 
of the Arbitration agreement; even though it 
may involve incidentally a decision as. to the 
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validity of the existence of the parent con- 
tract. In the said decision Supreme Court 
remanded the matter to the High Court for 
deciding an issue in the proceeding under Sec- 
tion 34 of the Arbitration Act, the question 
whether the Respondent was or was not a 
party to the Arbitration agreement with the 
direction that if the Court is of the opinion 
that the Respondent was in fact a party, the 
suit shall be stayed and the appellant would 
be allowed to proceed by way of arbitration 
in accordance with the arbitration clause. If 
on the other hand, the finding is adverse to 
the appellant, the application will be dis- 
missed. It appears that after the matter was 
remanded to the High Court, the matter again 
went up to the Supreme Court and that Court 
finally, declined to stay the suit having regard 
to the considerable delay in the proceeding 
and also due to the fact thet questions relat- 
ing to custom of the market and liability of 
the plaintiff under Section 230 of the Con- 
tract Act, had to be determined and it was 
held that power to stay wes not considered 
enforceable as a matter of course. See AIR 
1955 SC 53 and C. A. No. 452 of 1958 
(Anderson Wright Ltd. v. Moran & Co. Ltd. 
unreported decision of the Supreme Court 
D/- 1-12-1961, relevant portion of which is 
quoted in State of U. P. v. Janki Saran, AIR 
1973 SC 2071 at p. 2074 para 3). 


7. In the present case before me, the 
plaintiff-respondent has specifically alleged that 
the contract containing the arbitration clause 
is void and illegal inter alia, for non-compli- 
ance of the statutory provisions under the 
Forward Contract Regulation Act, 1952 and 
the Rules and bye-laws of the East India 
Hessian Exchange Ltd. relating to trading in 
Transferable Specific Delivery contracts in 
raw jute as for example the contract not 
being in prescribed form, not in serially num- 
bered contract form and registered with the 
said Association as required under its bye- 
laws referred to above, and also the delivery 
for the October period under the contract is 
in violation of the notification under the said 
Act and as such, the contract between the 
parties is void and illegal. These are ques- 
tions beyond the jurisdiction of the Arbitra- 
tor and cannot be referred to arbitration 
which is conceded by Mr. Bhabra, appearing 
for the petitioner. Reference may also 
made to the leading English decision on this 
aspect of the matter for consideration of 
Court in granting of a suit in Monro v. 
Bagnor U. D. C., 1914-15 A. E. R. reprint 
523 where in a Building contract, the con- 
tractor brought an action against the em- 
ployer claiming inter alia damages for fraudu- 
lent misrepresentation whereby the contractor 
was induced to enter into the contract and in 
an application for stay of the suit, it was 
held that the action being based on fraud, 
referred to matters wholly cutside the powers 
of the Arbitrator with which he could not 


possibly deal, and so could not be said to be 
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finance company, defendant No. 4, in the 
court of first instance. The partnership 
was entered into on 6th February, 1965 
and its business was to advance loans. 
Krishan Avtar, partner, gave a notice of 
his retirement (or dissolution of the firm) 
on 15th Mav, 1966 and the dissolution of 
the firm and separation of Krishan Avtar 
was brought about by the deed Ex. 
A.W. 1/1, dated 15th November, 1966. As 
noticed above the promissory note (Ex. 
P-3) in dispute in the suit executed in 
favour of the finance company on 9th 
June, 1966 was assigned in favour of the 
plaintiff on 14th October, 1966 (vide Ex. 
P-1) for the consideration of Rs. 550 as 
mentioned in Ex. P-2. 


5. Mr. Bagga contends firstly that 
Section 19 (2) (c) of the Partnership Act 
prohibits an implied authority of a part- 
ner to extend to compromise or relin- 
quish any claim or portion of a claim by 
the firm. Secondly, the authority, if any, 
which has been conferred upon the sal 
partner by the dissolution deed was made 
on 15th December, 1966 and the same 
could not be used to validate the assign- 
ment which had been made earlier on 
14th: October, 1966 before the deed of dis- 
solution and further that under the law 
the initial invalid assignment cannot be 
validated by ratification. He also submits 
that the defendant appellant can chal- 
lenge the validity and effect of the as- 
signment. 

6. Sections 19 and, 20 of the Part- 
mership Act read as follows: 

19 (1) Subject to the provisions of 
Section 22. the act of a partner which is 
done to carry on in the usual way, busi- 
ness of the kind carried on by the firm. 
binds the firm. 

The authority of a partner to bind 
the firm conferred by this section is called 
his implied authority. 

(2) in the absence of any ‘usage or 
custom of trade to the contrary, the im- 
plied authority of a partner does not em- 
power him to— 

(a) submit a dispute relating to the 
business of the firm to anbitration, 

(b} open a banking account on behalf 
of the firm in his own name, 

(c} compromise or relinquish any 
claim or portion of a claim by the firm, 

_(d). withdraw a suit or proceeding 
filed on behalf of the firm, 

(e) admit any liability in a suit or 
proceeding against the firm, 

(f} acquire immovable property on 
behalf of the firm, 

(g) transfer immovable property on 
behalf of the firm, © 7 m 

. (b) enter into partnership on behalf 
of the firm. - 


.20. The partners in a firm may, by 


contract ‘between the: partners. extend 
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or Eloi the implied authority of anv 
er, i 

Notwithstanding any such restriction, 
any act done by a partner on behalf of 
the firm which falls within his implied 
authority binds the firm, unless the per- 
son with whom he is dealing knows of the 
restriction or does not know or believe 
that partner to be a partner.” 

7. A perusal of the aforesaid pro- 
visions shows that the implied authority 
mentioned in Section 19 is subject to the 
contract between the partners and it is 
also subject to the usage or custom of the 
trade. The provisions contained in Sec- 
tion 19 are, in my opinion, a statutory 
presumption of the terms of the contract 
between the partners which is rebuttable. 
The restrictions have been imposed for 
the benefit of and in the interests of the 
partners and no absolute legal bar has 
been imposed by the law against the part- 
ners in acting contrary to the provisions 
of sub-section (2) and it is certainly open 
to the partners to relag or waive the res- 
trictions. | 


8. The assignment of the promis- 
sory note (ix. P-3) has been made by en- 
dorsement Ex. P-1. The endorsement is 
ae and unconditional and reads as fol- 
owsi— 


“Pay to Shri Toofiq Farooki s/o Shri 
Abdulla Farooki, resident of 4162, Urdu 
Bazar, Delhi or order. 

For Harmilap Financiers & Gift Ce. 

Sd/- K. Avtar, 

Partner 

14-10-66.” 
By this endorsement Krishan Avtar, part- 
ner of the firm had not compromised or 
relinquished any claim or portion of the 
claim of the firm. The promissory note in 
question was an asset or security of the 
firm. The ‘business of finance company 
consisted of advancing loans and obtain- 
ing security of promissory notes. It would 
constitute normal business of the firm to 
advance loans, realise debts and assign or 
endorse the promissory notes. Should a 
partner dispose of the goods or stock of 
the firm in due course of ‘business at a 
lesser value than its market value (or the 
value permitted by the other partners). 
the transfer if otherwise legally valid 
would legally and effectively bind the 
firm and should the other partners object, 
they may be entitled to accounts from the 
offending partner who disposes of the 
goods or stock in due course of business 
at a lesser value. But the transaction be- 
tween the third parties and the firm 
would remain binding, There is nothing 


‘ contained in Section 19 of the Partnership 


Act to prohibit the partner from acting 

in due course of business and disposing of 

me foods and stocks at a- full.or lesser 
ue, i 


~~ 
“ ad 
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9, The contention of the defendant 
appellant is that had the matter stood 
merely at the endorsement of Ex. P-1, no 
objection could reasonably be raised 
against it. But, receipt (Ex. P-2) which ac- 
companies the endorsement shows that 
Krishan Avtar acting for the finance com- 
pany has transferred the promissory note 
of the face value of Rs. 1000/- on receipt 
of a consideration of Rs. 550/- only in full 
and final settlement of the claim and it 
entitles the plaintiff assignee to recover 
from the defendants the entire amount 
of the promissory note and interest there- 
on. According to the learned counsel for 
the appellant, this amounts to relinquish- 
ment of a portion of the claim of the firm 
against the defendants by the indirect 
method of assigning the promissory note 
to a third party and that this act con- 
travenes clause (c) of sub-section (2) of 
Section 19 of the Partnership Act. 

10. I find there is force in the sub- 
mission of the learned counsel and am of 
the opinion that although Krishan Avtar 
does not purport to relinquish or compro- 
mise the claim of the finance company 
against the defendants ostensibly. he can- 
not be allowed to do so indirectly by the 
instrumentality of assigning the promis- 
sory note in favour of a third party. if 
he were debarred from doing so directly. 
I shall, therefore, examine the controver- 
sy raised by the appellant on the merits 
as to whether Krishan Avtar was debar- 
red from endorsing the promissory note 
for a lesser value than was due to the 
frm. ` 


11- Before I proceed further, I 
may clear one other ground of contention 
- between the parties as to whether or not 
it is open to the defendant-debtors to raise 






thority of Krishan Avtar, partner. i 
narily, where a partner acts in violation 


partner while the other partners at- 
quiesced in the same. Neverthe- 
i case where the third 


of the rights of the other partners, there 
is no reason why the principal debtor, 
who was not a party to the assignment 
entitled to challenge the 


ground legally oper, Moreover, in a case 
where a suit was brought by the plaintiff 
on the ground that he is an assignee from 
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the firm and is, therefore. entitled to re- 
cover the debt due to the firm, it is rea- 
sonable to hold that it would be open to 
the debtor to challenge the legality and 
validity of the assignmens, which is an 
integral part of the cause of action of the 
plaintiff against the debtor. The reason 
is, supposing the debtor acquiesces in the 
matter and suffers the decree, then this 
may not constitute a valid defence to a 
claim set up by the other partners of the 
firm against the debtor should those part- 
ners ignore the assignment treating it as 
illegal and pursue their claim against 
the debtor according to law. Considered 
from any point of view, in the instant 
case, I hold that it was op2n to the defen- 
dant appellant to assail the legality and 
validity of the assignment made by a 
partner of the firm on which reliance had 
been placed by the plaintiff, Is the 
p in dispute invalid? 


The deed of dissolution (Ex. 
AWIG is dated 15th December, 1966. It 
recites that the partnership ‘had been 
formed on 6th February, 1965 and that 
on 15th September, 1966. Krishan Avtar 
had given a notice of separation from the 
partnership and it had actually been de- 
cided amongst the partners that Krishan 
Avtar shall be removed from the part- 
nership on the terms and conditions ap- 
pearing in the deed and in pursuance 
thereof Krishan Avtar had been removed 
from the firm with effect from 6th De- 
cember, 1966 and he would have no right, 
title or interest in the firm. Paragraph 2 
of the deed is to the effect that all the 
partners had enrolled members: for the 
Partnership business during their conti- 
nuance as members, a list of which had 
been annexed to the deed, The list con- 
tains names of each of the members for 
debtors) who enrolled themselves through 
Krishan Avtar, Partner No. 5 and ihe 
amount payable to the ehit holders or 
payable by the chit holders to the part- 
nership firm had been shown against their 
names and that party No. 5 (Krishan Av- 
tar) shall deal with the enclosed Hst sole- 
ly which had fallen to his share and the 
other members of the firm will have no 
right to deal with or realise any amount 
or to pay any amount due to the members 
which had been allotted to the share of 
Krishan Avtar. Similarly, Krishan Avtar 
was not to have any right, title or inte- 
rest in the list falling to the share of the 
surviving members of the partnership and 
Krishan Avtar was not expected to make 
any payment to such members, The list 
of members allotted to Krishan Avtar 
Party No. 5, contains the names of the 
defendant-debtors Nos. 1, 2 and 3, viz., 
H. L. Malhotra and others. from whom 
Rs. 1,000/- plus interest was shown as 
due. The result is that Krishan Avtar 
alone was entitled-to recover or pay any 
debt due from or to the defendants in the 
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suit without any hindrance from the 
other members of the firm. Sohan Lal 
Dewan, one of the partners of the firm 
was examined as A. W. 1 on 6th Novem- 
ber, 1970. He proved the dissolution deed 
(Ex. A. W. 1/1) and has explained the po- 
sition thus: The notice of dissolution 
had been served by Krishan Avtar about 
three months prior to the execution of 
AWI/1 and some of the promissory notes 
had been handed over to Krishan Avtar 
to deal with as his own pronotes. The 
witness added, “I know that the pronote 
in suit was handed over to Krishan Avtar 
for his dealing in the manner he liked 
after service of his notice”. But the wit- 
ness could not give the date when jt was 
handed over to Krishan Avtar. The wit- 
ness also deposed that at the time the pro- 
notes were handed over to Krishan Avtar 
after the receipt of the notice of dissolu- 
tion, he was permitted to deal with the 
pronotes in any manner he liked. The 
statement of this witness and the deed 
of dissolution leave no room for doubt 
that the promissory note in suit had been 
allotted to Krishan Avtar alone to be 
dealt with by him in any manner he liked 
and the partnership, that is the surviving 
members of the firm, had washed their 
hands off any right, title, interest or claim 
under the aforesaid promissory note. As 
such Krishan Avtar had been given the 
fullest authority by all the partners to 
act and deal with the promissory note, 
as if it were his own and this certainly 
included the assignment of the promissory 
note or compromise or relinquishment of 
any claim under it without any authority 
or concern of the other partners. 


13. Mr. Bagga. counsel for the 
appellant., almost conceded and rightly 
that Krishan Avtar was certainly entitl- 
ed to make the endorsement in dispute 
by virtue of the dissolution deed (Ex. 
AW1/1). But the counsel submits that 
in this case the endorsement had, in fact, 
been made prior to the deed of dissolu- 
tion (after notice of retirement from the 
partnership) and as such it was invalid 
when it was effected and the same could 
not be ratified by subsequent agreement 
contained in Ex. AWi/1. I am unable to 
ora the said submission of the coun- 
se 


14, As observed above, the pro- 
visions of Section 19 (2) of the Partner- 
ship Act did not create any statutory bar 
on the powers of the partners, but they 
are merely a statutory expression of the 
presumptions of the terms of the contract 
between the partners, which are not only 
rebuttable, but are subject to a contract 
to the contrary between the partners 
and also subject to the usage or custom of 
trade. The provision exists for 
the protection of interests of the part- 
ners and the restriction can surely be ac- 
quiesced, waived or ratified by the part- 
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ners without any difficulty or legal bar. 
I am unable to read the aforesaid provi- 
sion of law as a mandate of the legisla- 
ture creating the bar and making the 
transaction per se illegal and incapable of 
being ratified. In my opinion, although 
the statute has helped in formulating the 
implied terms of the contract of partner- 
ship between the partners of the firm. the 
matter rests entirely in the will and capa- 
city of the. partners to extend or limit the 
implied authority and rebut the presump- 
tion which has been expressed by the sta- 
tute. I do not see any difficulty as to 
why the partners can subsequently not 
agree to ratify and waive their objection 
to a legal act which had been done by a 
partner without their previous authority, 
but which could very well have been done 
with their authority. 


15. Section 18 of the Partnership 
Act provides that a partner is the agent 
of the firm for the purpose of the busi- 
ness of the firm. Section 19 prescribes 
the scope of the implied ‘ authority of 
the partner to carry on the busi- 
ness of the firm. Section 20 expressly 
provides that the partners in a firm may 
by contract between them, extend or res- 
trict implied authority of any partners. 
The statute, therefore, recognises the 
partner to be an agent for the other part- 
ners, An agent within the meaning. of 
Chapter X of the Contract Act when he 
is employed by a principal may have an 
express or implied authority. Sections 196 
to 199 laid down the statutory provisions 
for ratification of the authority of an 
agent, They may be referred to with ad- 
vantage. Section 196 provides that where 
acts are done by one person on behalf of 
another, but without his knowledge or 
authority, he may elect to ratify or dis- 
own such acts: if he ratifies them. the 
same effects will follow as if they had 
been performed by his authority, Section 
197 provides that ratification may be ex- 
pressed or may be implied in the conduct 
of the person on whose behalf the acts 
are done. Sections 198 and 199 provide 
that no valid ratification can be made by 
a person whose knowledge of the facts of 
the case is materially defective and a per- 
son ratifying any unauthorised act done 
on his behalf, ratifies the whole of the 
ee of which such act formed a 
part, 


16. Bowstead on Agency, 13th 
Edn. lays down the rule of law in Arti- 
cle 15 thus: ere an act is done in the 
name or purportedly on behalf of a per- 
son by another person purporting to act 
as his agent, the person in whose name 
or on whose behalf the act is done may, 
by ratifying the act, make it as valid and 
effectual, as it had been originally done 
by his authority, whether the person do- 
ing the act was an agent exceeding his 
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authority, or Was a person having no au- 
thority to act for him at all.. The rule 
is subject to exceptions specified in Arti- 
cles 16 to 21, which have no application 
` to the facts of the present case. If the 
rule of law is that the acts of an agent 
performed in excess or without any au- 
thority can be ratified by a principal, this 
would apply with stronger force to the 
case of a partner. since, in my opinion, a 
partner is a co-proprietor and has an au- 
thority and interest of his own in addi- 
tion to acting as an agent for the other 
partners so as to bind the firm. The same 
rule of law, therefore. would apply to 
the case of the euthority of a partner. 
Lindley on Partnership, 13th Edn. page 
167, has stated that if a partner exceeds 
his authority, and it is contended that 
the firm is bound by what he has done, 
on the ground that it has ratified his acts, 
evidence must be given to prove that at 
the time of the alleged ratification his 
co-partners knew of those acts and the 
ratification must be of the whole of the 
transaction, A more specific case of sub- 
mission of a dispute to arbitration in ex- 
cess of implied authority has been notic- 
ed by Lindley at page 168 and it has been 
observed that the partner actually refer- 
ring the dispute is himself bound by the 
award and the other partners may become 
bound by ratification. In Marsh v. Joseph, 
(1897) 1 Ch 213, the court of appeal ob- 
served at page 246, “To constitute a bind- 
ing adoption of acts a priori unauthorised 
these conditions must exist: (1) the acts 
must have been done for and in the name 
of the supposed principal. and (2) there 
must be full knowledge of what those 
acts were, or such an unqualified adoption 
that the inference may properly be drawn 
that the principal intended to take upon 
himself the responsibility for such acts, 
whatever they were”, The Judicial Com- 
mittee of the Privy Council in La Banque 
Jacques-Cartier v. La Banque d’Epargne 
De La Cite ed du District De Montreal, 
(1887) AC 111, observed that, “acquies- 
cence and ratification must be founded on 
a full knowledge of the facts, and further 
it must be in relation to a transaction 
which may be valid in itself and not ille- 
gal, and to which effect may be given as 
against the party by his acquiescence in 
and adoption of the transaction.” 


17. The aforesaid discussion leads 
me to the conclusion that the rule of law 
is that all the partners of the firm can 
lratify an act of a partner, which has been 
done by him in excess of the implied au- 
thority or without any authority. provid- 
ed the act is such that it could be legal- 
ly done with the authority of all the part- 
ners previously given and that the part- 
ners ratify the act with full knowledge of 
“Ithe facts. In the instant case the part- 
ners have given the promissory note in 
‘ldispute to Krishan Avtar soon after his 
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notice of retirement from the firm and by 
the deed of dissolution they mutually 
agreed that the promissory note in dis- 
pute has been allotted to Krishan Avtar, 
who has been authorised to deal with it 
in any way he liked and the other sur- 
viving partners of the firm have relin- 
quished their right, title, interest or claim 
in the said promissory note altogether. 
They have, therefore,. expressly permitted 
Krishan Avtar to deal with the promis- 
sory note in any manner he liked which 
certainly would include the recovery of 
the debt under it or compromise or re- 
linquish or assign the debt by him. as if 
it were exclusively his own property. 


_ 18 Mr. Bagga cite] some authori- 
ties to show that the action beyond the 
implied authority of a partner cannot be 
ratified. In Mudenur Nagappa v. Firm of 
Bhafgavanji Rasaji, Bombay, ILR 59 Mad 
1036 = (AIR 1936 Mad 593) a Division 
Bench of the High Court held that a firm 
of money-lenders and commission agents 
obtained a decree for about Rs. 4,000/-, 
which was assigned first by one of the 
partners to one person for Rs. 1,300/- and 
then by another partner to another per- 
son for Rs. 1,701/- and the considerations 
received were not brought into the 
partnership assets for the common bene- 
fit of the partners and the assignment 
was not justified by the =xistence of any 
special or extraordinary circumstances. 
It was held that the assignment in neither 
ease was within the scope of the apparent 
or ostensible authority of the other part- 
ner and that the circumstances that the 
firm had become dissolved before either 
assignment made no difference and it 
was held further that the fact that one of 
the assignments was subsequently approv~ 
ed of and supported by the majority of the 
partners did not render it invalid. It was 
also held that Section 253 (5) of the Indian 
Contract Act did not mean that an ex post 
facto confirmation could give validity to 
a transaction initially invalid and the sec- 
tion presupposes that a decision was 
taken, the question having been raised 
and debated. This authority has been 
followed by a Division Bench of the High 
Court of Andhra Pradesh in Bellapu 
Venktappayya v. Adusimilli Venka- 
taramanjanevulu, ILR (1969) Andh Pra 
974. The court held on a reading of Sec- 
tion 19 (2) (c) with Section 47 of the 
Indian Partnership Act, that it was clear 
that a partner had authority only to wind 
up the affairs of the firm and that it was 
not part of the winding up of the firm to 
compromise or relinquish a claim without 
receiving consideration thereunder and 
that no partner had a right to transfer an 
asset without consideration or gift it 
away or otherwise deal with it to the de- 
triment of the partners; even in the case 
where there was no winding up of the af- 
fairs of a firm, a partner had no implied 
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authority to transfer an asset or compro- 
mise or relinquish a claim or a part of the 
claim without the authority of the other 
partners; if a partner had no implied au- 
thority to transfer a claim or reling uish 
or compromise it, he could not say that it 
could be later ratified: where there was 
no authority at all at the inception, there 
could be no question of any ratification. 
The facts of this case were that the de- 
fendant, and one D, and one M. S. and 
one K. V. S. were partners, in which 
K. V. S. was the Managing Partner, M. 5. 
retired and then the partnership continu- 
ed and later on defendant also retired 
and the other three constituted the firm. 
Although, the defendant had ceased to be 
a partner and did not share the profit and 
losses in the partnership, he was made a 
partner as the banks were insisting on his 
signatures. Consequently, the partners 
executed an indemnity letter under which 
any liability which the defendant might 
have to incur on behalf of the firm would 
be indemnified by the firm and the indi- 
vidual partners. However, to all intents 
and purposes the defendant was a stran- 
ger, On the taking of the accounts, a 
large sum of amount was found due from 
the defendant to the firm, out of which a 
part was paid and for the balance of 
Rs. 2,000/- the defendant executed a pro- 
misory note through KVS, the Managing 
partner. Several suits were filed against 
the partnership in which the defendant 
was made a partner, although he had 
ceased to be a partner and subsequently 
since the firm had huge losses, it was dis- 
solved and the suit for rendition of ac- 
counts was pending, During the pendency 
of the suit, KVS, Managing Partner. pur- 
ported to transfer the promissory note, 
which had been executed by the defen- 
dant in favour of the firm to the appel- 
lant. The appellant. therefore, on the 
basis of the promissory note instituted a 
suit. The suit was contested and was 
decreed by the court of first instance 
holding the appellant to be the holder in 
due course. The first appellate court, 
however, found that the Managing Part- 
ner of the firm, KVS, had transferred the 
promissory note without any considera- 
tion and the endorsement _ being 
without consideration was invalid 
and so it dismissed the suit. 
Under these circumstances the ap- 
pellant filed a second appeal, which came 
up before the High Court of Andhra Pra- 
desh. The learned single Judge. hearing 
the appeal, referred it to a Division 
Bench. The Division Bench observed: 


“No partner has a right to transfer 
an asset without consideration or gift it 
away or otherwise deal with it to the de- 
= triment of the partners. We are not here 
~ concerned with those class of cases where 
for the purpose of completing unfinished 
' business, liabilities have been incurred 
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but a transfer of a claim of this kind does 
not come within the category of unfinish- 
ed business which forms part of the wind- 
ing up of a partnership business, Even in 
a case where there is no winding up of 
the affairs of a firm. a partner has no im- 
plied authority to transfer an asset or 
compromise or relinquish a claim or a 
part of the claim without the authority 
of the other partners. If a partner has 
no implied authority to transfer a claim 
or relinquish or compromise it. he cannot 
say that it can be later ratified. Where 
there is no authority at all at the incep- 
tion, there can be no question of any rati- 
fication. Now that there is a finding that 
no consideration was paid by the appel- 
lant for the endorsement, that endorse- 
ment, cannot be valid. But, Mr. Sita- 
ramaiah contends that a third party who 
is a stranger cannot challenge the en- 
dorsement, and that it is only a partner 
who can challenge it, It appears to us that 
this contention has no force because if 
the transfer is without consideration and 
made by a person who has no authority to 
endorse, the defendant will be liable and 
cannot plead discharge in the event of 
one of the partners filing a suit against 
him. It would not be a valid defence for 
the defendant in a suit of that nature to 
contend that he had paid the money to 
the transferee by one of the partners who 
had no authority to transfer.” 


Support for the view was sought from the 
decisions of the High Court of Bombay in 
Krishnaji Bharamji and Co. v. Abdul 
Razak Ahmedbhoy, AIR 1942 Bom 22 and 
Nagappa v. Bhagwanji Rasaji. AIR 1936 
Mad 593. The Division Bench further ob- 
served that an argument had been based 
on Section 253 (5) of the Contract Act, 
which was to the effect that when differ- 
ences arise as to ordinary matters con- 
nected with the partnership business, the 
decision shall be accordingly to the opinion 
of the majority of the partners. The 
court observed that it did not mean that 
an ex post facto confirmation could give 
validity to a transaction initially invalid 
and that the section presupposes that a 
decision was taken, the question having 
been raised and debated. It was 
accordingly held that an authority to give 
discharge for a debt on payment did ‘not 
include a power to compromise or settle 
it in any way a partner likes. 


19. In the special facts of the 
above noted case, the Division Bench of 
the Andh. Pra. High Court came to the 
conclusion that the provisions of law cor- 
responding to S. 12 of the Partnership Act 
did not allow ratification by a majority 
without the question having been raised 
and debated. No exception can be found to 
the rule of law that Section 12 (c) provides 
that any difference arising as to ordinary 
matters.connected with the business may 
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be decided by a majority of partners and 
every partner shall have the right to ex- 
press his opinion before the matter is 
decided. but no change may be made in 
the nature of the business without the 
consent of all the partners, This rule 
shows that every partner is entitled to 
have an opportunity of being heard and 
press his point of view before the matter 
is decided and it is certainly not open to 
the majority to decide the matter ex post 
facto by ignoring the minority of the part- 
ners and then contend that they have now 
decided the matter and the holding of the 
meeting would not have brought about 
any different result. This cannot be al- 
lowed to be urged. But even this provi- 
sion of law is subject to a contract to the 
contrary between the partners. What- 
ever may be gaid with regard to the right 
of the majority, which chooses to ignore 
the minority, no exception can really be 
found to all the partners consenting to 
any course of action or ratifying any act 
which has been done by any partner jn 
excess of implied authority. 

20. In the case in hand, no such 
legal infirmity can be found, as was point- 
ed out by the High Court of Andhra Pra- 
desh in the above noted case. In the ins~ 
tant case, the firm had not only been dis- 
solved, but the debt in dispute (along 
with some others) had been expressly al- 
lotted to Krishan Avtar and he had been 
given the consent and authority of all 
the other partners to deal with the pro- 
missory note as his personal property and 
the surviving partners of the firm had 
disowned any interest or claim under the 
same. All the partners acted unanimous- 
ly and thev had ratified the acts of Kri- 
shan Avtar relating to the promissory 
note in dispute. which had been done by 
him after the notice of retirement. The 
partners have, therefore, waived their ob- 
jection, jf any, to the assignment of the 
promissory note in dispute by Krishan 
Avtar for an amount lesser than its face 
value. This clearly amounted to giving 
authority to Krishan Avtar to deal with 
the promissory note including the as- 
signment or relingquishment or compro- 
mise of the claim under it, as jf it were 
his personal property. Consequently, I 
hold that the assignment of the promis- 
sory note by Krishan Avtar on behalf of 
the partnership firm (finance company) 
made in favour of the plaintiff was valid 
and does not suffer from any legal infir- 
mity, The plaintiff was. therefore, a hol- 
der of the promissory note in due course 
for valuable consideration, 

21. As a result, I affirm the find- 
ing and eccnclusion of the Lower Appel- 
late Court and dismiss the appeal with 
costs. : 

Appeal dismissed. 
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M/s, Suraibhan Kailash Chand and 
another, Petitioners v. Hari Shanker 
Vashsist and another, Respondents, 

Civil Revn. No. 153 of 19 ~ 12-9- 
a of 1971, D/- 12-9 

(A) Civil P. C. (1968), Order 14, Rule 
1 — Evidence Act (1872), Section 101 and 
Section 102 — Burden of proof and onus 
of proof — Distinction. 


There is an important distinction be- 
tween “burden of proof” end “onus of 
proof” and while the former means the 
legal burden and does not shift. the lat- 
z an coe i a burden and 
ontinuously shifts. AIR 1964 SC 136 and 
AIR 1949 PC 278 Rel. on, ee 


e (Paras 1. 12, 13) 

(B) Civil P. C. (1908), Order 14, Rule 
1 and Rule 3 — Evidence Act (1872), Sec- 
tion 101 and Section 192 — Legal burden 
of proof — Determination as to on whom 
burden rests — Principle indicated. 

In order to come to a conclusion con- 
cerning on whom the legal burden of 
proof rests, in addition to the substantive 
law, the pleadings of the parties coupled 
with the documents thai are produced and 
the admissions, if any, concerning such 
documents have to be taken into account. 

(Para 14) 


(C) Civil P. C. (1908), Order 14, Rule 
1 — Evidence Act (1872), Section 101 and 
Section 102 — Suit by A to evict B from 
suit land on ground that B was licensee — 
A relying on letter written in Urdu and 
signed by B in Mundi — B illiterate and 
not knowing Urdu script — B’s admission 
of signature does not amount to admis- 
sion of execution of. document — Burden 
is on A to prove that B wag licensee and 
document was properly explained to B — 
Proper issue to be framed indicated, ATR 
1937 PC 274 and AIR 1950 Pat 370 ana 
AIR 1952 Mys 114, Rel. on. 
(Paras 5, 19, 20, 21. 22) 


Cases Referred: Chronological Paras 
(1972) 74 Pun LR (D) 14 2, 4, 7, 18 
AIR 1964 SC 136 = (1964) 2 SCR 933 12 
AIR 1952 Mys 114 19 
ATR 1950 Pat 370 9 


19 
AIR 1949 PC 278 = 76 Ind App 202 13 
1942 AC 154 = (1941) 2 All ER 165 12 
AIR 1937 PC 274 = 170 Ind Cas 423 19 
1927 AC 515 = 96 LJPC 84 13 
(1878) 3 QBD 594 = 47 LJQB 749 13 


Sultan Singh. for Petitioners L. R. 


Gupta with Ramesh Chand. for Respon- 
dent No. 1: Respondent No. 2, In person. 


ORDER:— This Revision petition, 
which is directed against the way in which 


E E a N a a a 
*(From order of R, L, Gupta. Sub-J., 1st 
Class, Delhi. D/- 16-1-1971.) 
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an issue was framed throwing the burden 
upon the petitioners/defendants, raises 
certain interesting questions involving 
the aspects which trial courts have to 
bear in mind when framing issues. The 
distinction between the legal burden and 
the evidentiary burden is important: 
while the former does not shift the latter 
“a continuous process of shifting of onus 
of proof” does, The expressions “burden 
of proof” and “onus of proof” (how the 
legal burden and evidentiary burden are 
more accurately described) are employed 
to separately denote them, so that much 
of the confusion that often results by 
oe them interchangeable can be avoid- 
ed, 


2. The facts out of which this 
petition arises may be briefly noticed. 
The first respondent/plaintiff filed the 
present suit, out of which this revision 
arises. for a mandatory injunction against 
the petitioners/defendanis requiring them 
to quit the Chabutra (a raised platform) 
situate in front of property No. 17/139, 
situate at Gali No. 5, Than Singh Nagar, 
Anand Parbat. Delhi on the allegation 
that the petitioners along with Deep 
Chand (2nd defendant/respondent No. 2) 
and licensee of the remaining vacant 
space (of certain dimensions) were lessees 
of the shop and the chabutra. According 
to the petitioners they were tenants under 
the plaintiff (first respondent) of one 
shop bearing the above said number along 
a certain portion of suit land but ‘were 
tenants of the other portions of vacant 
land (along with some more) under Ram 
Jas College Society. Delhi (not a party 
to the suit). An issue regarding non- 
joinder of the said Society was_ held in 
favour of the plaintiff and against the 
defendants by B. C. Misra, J.. in CR 342 
of 1970 by order dated 28-8-19706.* 

3. Among other issues the trial 
court framed the following issues 1 to 2 
on 2-4-1968: 


(1) Whether the disputed chabutras 
„are not in possession of the defendants as 
licensees? (onus objected to)? 

(2) Whether the Chabutras in ques- 
tion are in the tenancy of the defendants, 
if so to what effect? 


On 21-1-1969 the trial court aprears to 
have recast the issues framing the ftollow- 
ing issue (3) among. others and deleting 
the issues (1) & (2) framed on 2-4-1968: 

“Whether the disputed chabutra is 
not in possession of defendants as licensee 
and rather as tenant, if so, its effect? 
. OPD.” 


4, The defendants/petitioners made 
an application under Order 14 Rule 5 
C. P. C. on 13-7-1970, even before B. C. 
Misra. J. had decided CR 342 of 1970* 


'*Reported in (1972) 74 Pun LR (D) 14 
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requesting the trial court to delete the 
above-mentioned issue (3) and frame the 
following three issues: 

(1) Whether the defendants are in 
possession of the land measuring 16 ft 6 
inches towards North, 12 ft 6 inches to- 
wards South, 39 ft. towards East and 31 
ft. towards West as shown in red and 
green in the plan under the plaintiff? 

(2) Whether the defendants are licen- 
sees under the plaintiff with respect te 
the portion shown in red in the plan at- 
tached with the plaint? 

(3) Whether the defendants are te- 
nants under the plaintiff with respect to 
the portion of land pleaded in para. 3 of 
the written statement ? 

5- It was alleged in that applica- 
tion that the abovesaid issue (3) had been 
framed in the above manner (throwing 
the burden on the defendants} on the 
basis of a letter dated 12-4-1960, said to 
have been written by Deep Chand (se- 
cond defendant and guardian of the third 
defendant when he was a minor) to the 
plaintiff, It is the plaintiff's case that the 
defendants requested him to grant lease 
and licence to the defendants allowing 
them only the use of the portion of the 
Chabutra extending towards the North 
and South of the Chabutra shown in green 
in the plan submitted along with the 
written statement with effect from 12-4- 
i960. This was denied by the defendants 
whose plea was that the second defendant 
did not knew Urdu. English or Hindi. but 
knew only Mundj language: in the above 
application dated 13-7-1970 he had fur- 
ther stated that he was illiterate, and did 
not know Urdu script. The plaintiff, who 
had cordial relations with the second de- 
fendant. is alleged to have taken advan- 
tage of the same by asking him (defen- 
dant No. 2) to sign a paper written in 
Urdu script (which he did not’ know) on 
the representation that the same related 
to the premises let out to the first defen- 
dant and the rent payable by the first de- 
fendant to him and that the same was re- 
quired for filing before the house tax au- 
thorities (Municipal Corporation of Delhi) 
in connection with the demand to en- 


hance the house tax. The second defen- 


dant says he signed the same believing 
such’ representations. It was later dis-] 


covered, .on inspecting the file before the 
trial court, that the signature of the se- 
cond defendant had been obtained by 
fraud, misrepresentation and concealment 
of the contents of the letter. That latter, 
according to the translation furnished by 
the plaintiffs counsel reads as follows: 

“Shriman Pandit Hari Shanker Ji, 

It is submitted that I have taken on 
rent your shop No, 139 including Cha- 
butra, situated at Ramgarh, Thansingh 
Nagar, Anand Parbat, Delhi for purpose 
of Coal and Wood. As the Chabutra to 
the extent of the shop is under my te- 
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have given a pian of the whole of the 
Chabutra and without the whole Chabutra 
the licence cannot be granted ‘to me. 
Therefore, for the time being, I have te 
obtain your signature on the plan and 
after grant of licence your Chabutra will 
be out of the tenancy and I will remain 
in occupation of the Chabutra which is in 
my tenancy, Therefore, kindly sign the 
plan so that I may obtain the licence, 
Sd/- Deep Chand 


in Mundi. 
‘Written on 12-4-1960.” 

§. It may also be noticed that the 
first defendant and guardian (Deep Chand) 
had taken the suit shop, one Chabutra 
and some open land from the plaintiff on 
or above 21-8-1959 at a monthly rental of 
Rs, 22/-; a rent note was also executed on 
the 5th of March, 1960 by Deep Chand in 
favour of the plaintiff. That the said shop 
and Chabutra are under the tenancy of 
the first defendant is not in dispute: what 
is in dispute, however, is the vacant land 
which is adjacent to the same while the 
land in dispute was allegedly given to the 
contesting defendants on licence on 12-4- 
1960; according to the contesting defen- 
dants the disputed Jand plus another piece 
of land (not in suit} had been taken on 
lease by them from the Ramjas College 
Society. It may be recalled that the 
defendants’ case was that the land in dis- 
pute was never given to them by the 
plaintiff on licence, on the contrary, that 
part of the land in dispute was covered 
by tenancy granted by the plaintiff and 
the other part by the tenancy from the 
Ramjas College Society: 


7- It may also be noticed, how- 
eyer, that B. C. Misra, J.. was concemed 
în the afore-mentioned C, R. 342 of 1970* 
only with the question, raised by a sepa- 
rate issue (No. 4). whether the Ramjas 
College Society was a necessary party: 
the said issue had been treated as a pre- 
liminary issue. But B. C. Misra, J.. had 
explained how there’: was no question of 
any estoppel either under Section 116 or 
117 of the Evidence Act in this case be- 
cause the alleged licence was not admit- 
ted by the defendants, and hence were 
entitled to deny the title of the plaintiff 
in respect of the disputed land. Regard- 
ing the above letter dated 12-4-1960 it 
was noticed by B. C., Misra, J.. that its 
execution and reliability had been se- 
riously challenged by the defendants, The 
‘said issue, concerning the non-joinder of 
Ramjas College Society consequently did 
not arise for decision. The defendants, 
therefore, were held entitled to adduce 
evidence to show that the land jn dispute 
did not belong to the plaintiff but that it 
belonged to Ramjas College Society. The 


legal burden thus lay on the plaintiff to 
-*Reported in (1972) 74 Pun LR (DY 14. - 
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prove the alleged licence, said to have 
een granted under the abovesaid letter 
dated 12-4-1960 unless the onus of proof 
(evidentiary burden) had shifted, even ini- 
tially, to the defendants by reason of the 
said letter. This involves the further 
question whether the defendants had “ad- 
mitted” the execution of the said letter. 


8. It is also necessary at this stage 
to notice that there were proceedings be- 
fore the Additional Rent Controller, 
Delhi (Suit No. 737 of 1970) between the 
plaintiff and the contesting defendants 
where eviction was sought of the defen- 
dants from the suit premises on the 
ground that they had caused substantial 
damage to the premises, the alleged - da- 
mage being to the floors and the Chabutra 
by reason of the contesting defendants 
putting up an unauthorised chhappar 
(thatched roof} on the premises: the walls 
were alleged to have cracked, The learn- 
ed Additional Rent Contrcller, Delhi by 
his order dated 11-9-1972 found that the 
respondents. who were tenants in respect 
of the platform in front of the shop which 
had been removed, should pay compensa- 
tion of Rs. 311.75 P. in default of which 
eviction would be ordered, It is common 
ground that an appeal had been preferred 
against the said decision but the same 
had been withdrawn without prejudice to 
the rights of the defendants in the pre- 
sent suit. Nothing in these proceedings, 
therefore, could be invoked against the 
defendants. 


9. By order dated 16-1-1971 
(which has now been impugned in this 
Revision Petition) the learned Sub-Judge 
ist Class, Delhi (Shri R. L. Gupta) modi- 
fied Issue No. 3 alone or. an application 
(dated 9-12-1968) by the defendants (fer 
deleting the same and replacing it by the 
three issues stated earlier) by recasting 
the said issue as follows: 


“Whether the disputed Chabutra is 
mot in possession of defendants as a licen- 
see and rather as a tenant, partly under 
the plaintiff and partly under Ramjas Col- 
lege Society as alleged in the written 
statement ? OPD” 

The order is laconic and does not reflect 
a full and proper appreciation of the 
points that arise for decision; it does not 
even make any reference to the earlier 
order of B. C. Misra, J., which must have 
been surely available to the learned Sub- 
Judge; it is stated by the learned counsel 
for the petitioner that the said order was 
also brought to the notice of Shri R. L. 


Gupta. 

10. Not much assistance being 
available from the ‘impugned order the 
facts pertaining to the circumstances in 
which the application. for deleting Issue 
No. 3 and replacing -it by three. other 
issues suggested: by the petitioners had ‘to 


-he set out at some lensth, Before enter- 
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ing into merits of the present controversy, 
however, it seems necessary to refer to 
certain legal principles which have to be 
borne in mind before issues are framed. 
They appear to be commonplace but an 
endeavour is made to set them out suc- 
cinctly and comprehensively, so that trial 
courts may have them in mind while 
framing issues in, contested suits, 
; Sections 101 to 106 of the 

Code of Civil Procedure may be read: 

"101. No second appeal shall lie ex- 
cept on the grounds mentioned in. Section 
100. 


102. No second appeal shall lie in any 
suit of the nature cognisable by Courts 
of Small Causes, when the amount or 
value of the subject-matter of the origi- 
nal suit does not exceed one thousand 
rupees. 

103: In any second appeal, the High 
Court may, if the evidence on the record 
is sufficient, determine any issue of fact 
necessary for the disposal of the appeal 
which has not been determined by the 


Lower Appellate Court or which has been — 


wrongly determined by such court by rea- 
son of any illegelity, omission, error or 
defect such as is referred to in sub-sec- 
tion (1) of Section 100. 

XX XX xx 


106. Where an appeal from any order 
is allowed it shall lie to the court to 
which an appeal would lie from the dec- 
‘ree in the suit in which such order was 
made, or where such order is made by a 
Court (not being a High Court) in the 
exercise of appellate jurisdiction, then 
to the High Court.” 


12. Subba Rao, J.. (as he then 
was) spoke for the Supreme Court in A. 
Raghavamma v. A. Chenchamma, (AIR 
1964 SC 136 at p. 143) and referred to the 
abovesaid Sections 101 to 103; he explain- 
ed distinction between “burden of proof’ 
and “onus of proof’ in the following 
terms: 


“There is an essential distinction be- 
tween burden of proof and onus of proof; 
burden of proof lies upon the person who 
has to prove a fact and it never shifts, 
but the onus of proof shifts. The burden 
of proof in the present case undoubtedly 
lies upon the plaintiff to establish the 
factum of adoption and that of partition. 
The said circumstances do not alter the 
incidence of the burden of proof. Such 
considerations, having regard to the cir- 
eumstances of a. particular case, may shift 
the onus of proof. Such a shifting of 
onus is a continuous process in the eva- 
luation of evidence.” 7 
The burden under Section 101, Civil Pro- 
cedure Code has been described as legal 
: or persuasive burden whereas the burden 
under. Section 102 has been described as 


burden of.adducing evidence or. eviden- - l t 3 : 
- his favour -İs cast on. the plaintiff; when > * 


tiary burden.. The burden of proof in. a 
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criminal proceéding will always be on the 
prosecution. In civil cases it is said to be 


‘on the one who would fail on the issue 


concerned if no evidence is let in (Taylor: 
Treatise on the Law of Evidence, 12th 
Edn., p. 365). But this is more a state- 
ment of the rule of evidentiary burden 
than a formulation of the principle under- 
lying it (Mills: Law of Evidence, 3rd. Edn., 
p. 29). Difficulty, however, might arise 
in the case of assertion of a negative. 
Cross (On Evidence, 4th Edn. pages 82-92) 
has explained the difficulty which may 
some times arise concerning whether an 
assertion is essential to a party’s case or 
to that of the adversary. He referred, 
among so many others, to a decision of 
the House of Lords in Joseph Constantine 
Steamship Line, Limited v. I rial 
Smelting Corporation, Limited, (1942 AC 
154), by way of illustration. as one where 
it became necessary to ascertain the legal 
burden of proof even after consulting the 
precedents concerned with the relevant 
substantive law. There are also statutes 
affecting burden of proof. The presump- 
tion. which arises under Section 118 of the 
Negotiable Instruments Act is a well- 

own instance in India where the legal 
burden will have to be cast according to 


‘ the presumption regarding passing of 


consideration laid down by the said sec- 
tion. It is needless to multiply further 
instances. Í 


13. On the question of shifting of 
onus reference may also be made to a 
decision of the Judicial Committee of the 
Privy Council in Kumbhan Lakshmanna 
v. Tangirala Venkateswarlu (AIR 1949 
PC 278). _Madhavan Nair, J.. speaking 
for the Privy Council observed as follows: 

“43. What is called the burden of 
proof on the pleadings should not be con- 
fused with the burden of adducing evi- 
dence which is described as ‘shifting’. 
The burden of proof of the pleadings 
never shifts, it always remains constant 
(see Pickup v. Thames Insurance Co., 
(1878) 3 QBD 594=(47 LJQB 749) ). These 
two aspects of the burden of proof are 
embodied in Ss. 101 and 102 respectively 
of the Indian Evidence Act, Section 101 
states: l 
_ _ ‘Whoever desires any Court to give 
judgment as to any legal right or liabi- 
lity dependant on the existence of facts 
which he asserts must prove that those 
facts exist. 

_ When a person is bound to prove the 
existence of any fact. it is said that the 
burden of proof lies on that person’, . 

Section 102 states: 

‘The burden of proof in a suit or pro- 
ceeding lies on that person who would 
fail if no evidence at all were s#iven on 
either side’, i l : 

. 44. This section shows that the initial 
burden of proving a prima facie. case in 
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he gives such evidence as will . support 
a prima facie case, the onus, shifts on to 
the defendant to adduce rebutting evidence 
to meet the case made out by the plaintiff. 
As the case continues to develop, the 
onus may shift back again to the plain- 
tiff. It is not easy to decide at what par- 
ticular stage in the course of the evidence 
the onus shifts from one side to the other. 
When after the entire evidence is adduc- 
ed, the tribunal feels it cannot make up 
its mind as to which of the versions is 
true, it will hold that the party on whom 
the burden lies has not discharged the 
burden; but if it has.on the evidence no 
difficulty in arriving at a definite con- 
clusion, then the burden of proof on the 
pleadings recedes into the background, 


45. How the above rules relating to 
onus operate in a case is thus described 
by Lord Dunedin in Robins v. National 
Trust Co. Ltd., (1927) AC 515 at p. 520 = 
(96 LJ PC 84): 

‘Their Lordships cannot help think- 
ing that the appellant takes rather a 
wrong view of what is truly the function 
of the question of onus in such cases. 
Onus is always on a person who asserts 
a proposition or fact which is not self- 
evident. To assert that aman who is 
alive was born requires no proof. The 
onus is not on the person making the as- 
sertion, because it is self-evident that he 
had been born. But to assert that he was 
born on a certain date. if the date is ma- 
terial, requires proof; the onus is on the 
person making the assertion. Now. in 
conducting any inquiry, the determining 
tribunals, be it judge or jury. will often 
find that the onus is sometimes on the 
side of one contending party. sometimes 
on the side of the other. or as it is often 
expressed, that in certain circumstances 
the onus shifts. But onus as a determining 
factor of the whole can only arise if the 
tribunal finds the evidence pro and 
con so evenly balanced that it can come 
to no such conclusion. Then the onus 
will determine the matter. But if the 
tribunal. after hearing and weighing the 
evidence, comes to a determinate con- 
clusion, the onus has nothing to do with 
it, and need not be further considered’.” 


14. In order te come to a conclu- 
sion concerning on whom the legal burden 
rests in addition to the substantive law 
the pleadings of the parties coupled with 
the documents that are produced and the 
admissions. if any. concerning such docu- 
ments, have to be taken into account. The 
Code of Civil Procedure contains various 
provisions, namely, even before the stage 
of framing issues is reached in contested 
suits. When wisely and properly utilised 
along with the Evidence Act they will 
help focus attention on relevant aspects, 
to the exclusion of the irrelevant, and 


help identify clearly the issues both of 


law and of fact, and also know the legal 
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and evidentiary burdens correctly, Breach 
of these are likely. to result ‘in unsatisfac- 
tory trials, oe 

15. Order X. of the Code of Civil 
Procedure provides for the ascertainment, 
even at the first hearing of the suit by the 
court whether allegations in the plaint 
are admitted or denied, Hither at the first 
hearing or on any subsequent hearing the 
parties, or if they are unable to answer 
the material questions relating to the 
suit even their companies, could be exa- 
mined, Such examination would be re- 
duced to writing and will form part of 
the record, Order XI contains provisions 
for discovery and interrozatories; Order 
XI enables any party to the suit to give 
notice by his pleading or otherwise in 
writing, to the other party to admit the 
truth, the whole or any part of his/their 
case; there could also be a notice to admit 
documents, The Court may even pass a 
judgment on admissions at any stage of 
the suit. A notice to produce documents 
may also be given. Order XTII requires 
the documentary evidence to be produced 
at the first hearing of the suit; no docu- 
mentary evidence jn the possession or 
power of any party can be received at 
any subsequent stage of the proceedings 
unless good cause is shown to the 
Satisfaction of the Court for the non-pro- 
duction thereof. Irrelevant or inadmis- 
sible documents may be rejected and the 
grounds of such rejection also recorded. 
Documents which are admitteq should 
contain endorsements regarding such ad- 
Missions even as the rejected ones should 
also contain endorsements. If any docu- 
ment has to be impounded the Court may 
order the same to be impounded. The 
Court may also of its own motion or other- 
wise send for papers from its own records 
or those of other courts. 


16. The manner of determining 
and settling issues has been dealt with by 
Order XIV. Every material proposition 
of fact or law affirmed by one party and 
denied by the other shall form part of a 
distinct issue: material propositions are 
those of law and fact which a plaintiff 
must allege in order to snow a right to 
sue or a defendant must allege in order to 
constitute his defence. Rule 3 of Order 
XIV may be read: 


“3. The Court may frame the issues 
from all or any of the following materials: 

(a) allegations made on oath by the 
parties, or by any persons present on their 
behalf, or made by the pleaders of such 
parties; 

tb) allegations made in the pleadings 
or in answers to interrogatories delivered 
in the suit: 

(c) the contents of documents pro- 
duced by either party.” 


17. According to Rule 4 of Order 
XIV the Court may examine witnesses or 
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documents before. framing issues. It has 
the power. to-strike out issues even later 
before pessing'a decree. It is not as if 
that the provisions in this behalf are not 
adequate for framing proper issues. Diff- 
culties arise only by insufficient applica- 
tion of mind to the legal principles and 
the facts of each case. 


18. In throwing the burden in the 
present case on the defendants while re- 
casting Issue No. 3 the learned Sub Judge 
does not appear to have derived any ad- 
wantage from the observations of B. C. 
Misra. J.. while disposing of C. R, 342 of 
1970* or to have borne in mind the rele- 
vant principles; it seems a case of want 
of sufficient application of mind even to 
the facts of the case. The error, though 
ene of law. is So grave that it has mate- 
rially affected the jurisdiction which the 
trial Court exercised in recasting ‘the 
issue in dispute. 


19. Even though it is stated that 
the signature of the second defendant on 
the letter dated 12-4-1960 is admitted it 
is also stated that the document was writ- 
ten in Urdu script and language whereas 
the second defendant only knows | the 
Mundj language but not Urdu or Hindi; 
be was illiterate. As the Judicial Com- 
mittee of the Privy Council explained 
when a person not knowing the language 
in which the document is written affixes 
his thumb mark to the document the 
onus to prove that the document was 
properly explained and interpreted to the 
person affixing his mark, so as to make 
him understand its true import, is on the 
party relying on the'document (vide 
QOmanhena Kwamin Bassayin v. Oman- 
hene Bendentu IJ, ATR 1937 PC 274), Hav- 
ing regard to the fact that it is also stat- 
ed that the second defendant did not know 
the Urdu language or the script in which 
the document was written and though he 
signed his name in Mundi script he was 
illiterate, the same principle would apply. 
There is no controversy (it is clear, from 
the several decisions which have been 
cited, at the bar but to all of which no 
specific reference need be made) that 
when.the party concerned only says that 
he affixed his signature or thumb-mark 
on a blank paper that does not amount to 
admission of execution. On the other 
hand, it may even amount to a clear state- 
ment that the concerned document was 
not executed by him: in other words, it 
would be a case of denial. not admission, 
of execution, It will be sufficient to cite, 
on this aspect Jogesh Prasad Singh v. 
Ramchandar Prasad Singh, (AIR 1950 Pat 
370) which discussed a few cases on this 
question. In Lakshmamma v. M. Jayaram, 
(AIR 1952 Mys 114), however. Mallappa, 
J.. after referring to some cases, stated 
that if the ease was that a certain person 
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affixed his thumb impression on a blank 
paper on which a document was written 
later he had to prove that fact, I res- 
wectfully agree with this statement, if it 
means that he would also have to make 
Pood that plea: but if it also suggest 
which I doubt, that it would be sufficient 
to shift the onus, I would express my res- 
pectful dissent, There are observations in 
the same judgment to the same effect that 
mere admission that a man affixed his sig- 
nature or thumb impression on a docu- 
ment did not mean that execution cf the 
document is admitted. This observation 
would not enable the plaintiff to rely on 
this decision, 

20. The mere fact of the second 
defendant’s signature to the letter, with- 
out knowledge, cannot constitute, at this 
stage, an admission of execution. For 
that reason it cannot be held that the 
evidentiary burden is initially on the de- 
fendants, With some evidence led by the 
plaintiff on this question the onus (evi- 
dentiary burden) would shift later. 


21. On a comprehensive and true 
view of the circumstances there seems 
nothing at this stage to warrant the legal 
burden being initially on the defendants 
or that the onus shifts, even before the 
trial starts, on to the defendants, 


22. In accordance with these prin- 
ciples and the facts and circumstances of 
this case, discussed above, the legal bur- 
den ought to have been placed on the 
plaintiff and not on the contesting defen- 
dants. Issue No. 3 recast by the lower 
court will, therefore, be reframed as fol- 
ows: 


“Whether the vacant land in dis- 
pute is in possession of defendants as li- 
censee from the plaintiff? OP”. 

23. Evidence will be leq on behalf 
of the plaintiff to start with, and sub- 
sequently if the plaintiff lets in evidence 
to show that the second defendant ex- 
ecuted the document dated 12-4-1960 then 
it will be for the contesting defendants to 
let in evidence to show that the said 
document was executed by misrepresen- 
tation, fraud or concealment of facts, as 
alleged. There has been no dispute that 
the burden of proving these has been cor- 
rectly placed by Issue No. 5 on the con- 
testing defendants. The plaintiff will have 
an opportunity of letting in evidence by 
way of rebuttal on Issue No. 3 even as 
the contesting defendants will have an 
opportunity of letting in rebuttal evidence 
on Issue No, 5. Such rebuttal evidence 
will be strictly confined to facts by way 
of rebuttal alone bearing on those two 
issues. 


24. It is needless to be detained by 
the various applications which were filed 
in the lower court except to point out 
that an application seems to have been 
made by the plaintiffs on 3-6-1968 (pp, 
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923 to 226 of the trial court record) sug- 
gesting that there should be an issue, 
among others, about whether the defen- 
dant was a tenant under the Ramjas Col- 
lege Society in respect of a certain por- 
tion as noticed already. It is even need- 
less to be detained by any stand taken by 
the defendants then for the duty of fram- 
ing issues correctly is upon the Court. 
But it is seen that no orders have been 
passed on this application and issues were 
recast suo motu by the trial court on 
91-1-1969. The issue which was then 
framed was as follows; 

“Whether the disputed Chabutra is 
not in possession of defendants as licensee 
ee as tenant. if so. its effect? 
OPD.” 


It was changed by the recasting of the 
issue by the impugned order in the man- 
ner set out above. 


25. Without adverting to any of 
these aspects the impugned order opens 
with the observation that the petitioner’s 
application for amendment was “fourth 
application” filed with the contesting de- 
fendant thus conveving the idea that the 
said application had been filed with a view 
probably to delay the proceedings. Shri 
Sultan Singh, learned counsel for the 
petitioners, has taken me through those 
applications in order to explain to me that 
none of them except the application dated 
3-6-1968 (on which no orders were pass- 
ed) was made for framing of issues. It 
is, therefore, needless to set out the de- 
tails of prior applications. 


26. In the result the Revision 
Petition is accepted as above, but in the 
circumstances without costs. Parties will 
appear before the trial court on 6-10-75. 

Petition accepted, 
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Vinod Sagar. and another, Appellants 
v. The Union of India and others, Respon- 
dents. 
- Letters Patent Appeals Nos. 172 and 
247 of 1972, D/- 11-8-1975.* 


(A) Delhi Premises (Requisition and 
Eviction) Act (49 of 1947), Section 3 (1) — 
Delhi Premises (Requisition and Eviction) 
Rules 1947, Rule 2 (c) ív) — Delhi Premi- 
ses (Requisition and Eviction) Ordinance 
(12 of 1947), Section 3 (1) — Premises re- 
quisitioned under Section 3 (1) of Ordi- 
nance for College — Purpose of requisi- 


*(Against Judgment of Dalip K. Kapur. J. 
in C. W. P, No. 760 of 1970, D/- 22-5- 
1972). 
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tion specified in later and not earlier por- 
tion of requisition order — Order is valid. 
. Where the premises were requisitions 
ed under S. 3 (1) of the Ordinance for the 
purposes of a College and in the first para 
of the requisitioning. order it was me-# 
rely stated that it was necessary to Tre- 
quisition the premises for a “public pur- 
pose” and the nature of the public pur- 
pose was not specified but at the end of 
the order it was stated that the requisi- 
tion was for the purpose of placing the 
premises at the disposal of the College it 
was held that there was ne legal require« 
ment that the punpose of requisition was 
to be specified in any particular part of 
the order and the circumstance that the 
actual purpose was specified at the later 
and not in the earlier portion of the order 
was immaterial and the order was valid. 
AIR 1952 Puni 268, Ref, (Para 8) 


(B) Requisitioning and Acquisition of 
Immovable Property Act (1952), Section 
24 (2) Proviso (b) — Delhi Premises (Re- 
quisition and Eviction) Act (49 of 1947), 
Section 3 (1) — Delhi Premises (Requisi- 
tion and Eviction) Rules 1947, Rule 2 (c) 
(v) — Deihi Premises (Requisition and 
Eviction) Ordinance (12 of 1947), Section 
3 (1) — “Public purpose” within Section 
3 (1) of Ordinance and Section 3 (i) of 
1947 Act -— Meaning of — Premises re- 
quisitioned under Section 3 (1) of Ordi- 
nance for purposes of private College or 
for housing teachers thereof — Requisi- 
tion is for “public purpose’ within Sec- 
tion 3 (1) of Ordinance and Section 3 (1) 
of 1947 Act — Requisition must be “deem- 
ed” to be for “Public purpose of Union” 
within Section 3 (1) of 1952 Act by virtue 
of Section 24 (2) Proviso (b). 


_ The definitions of “public purpose” 
in the Ordinance of 1947 and Rule 2 (c) 
(v) do not contain any requirement that 
the institution for the purposes of which 
the requisition of premises is made under 
Section 3 (1) of the Ordinance or under 
Section 3 (1) of 1947 Act should be owned 
by the Government and therefore the re- 
quisition of the premises for the purpo- 
ses of a private educational institution like 
a college which is clearly an institution 
of a public utility is requisition for a 
“public purpose” within tke meaning of 
Sec. 3 (1) of the Ordinance and Sec. 3 
(1) of the 1947 Act and must be “deemed” 
to be for a “public purpose of the Union” 
within the meaning of Section 3 (1) of the 
1952 Act in view of Section 24 (2) Proviso 
(b) of that Act. ATR 1962 SC 247. Rel. 
on. (Paras 11, 13, 14, 15) 


(C) Requisitioning and Acquisition of 
Immovable Property Act (1952) as amend- 
ed by Act 2 of 1974, Section 6 (1-A) and 
Section 24 (2) Proviso (b) — Delhi Pre- 
mises (Requisition and Eviction) Act (49 
of 1947), Section 16 (2) and Section 1 (4) 
— Delhi Premises (Requisition and Evic- 
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tion) Ordinance (12 of 1947), Section 3 (1) 
— Property requisitioned in 1947 under 
Section 3 (1) of Ordinance — Requisition 
order would continue to be effective till 
10-3-1980, 

The order requisitioning property in 
1947 under Section 3 (1) of the 1947 Ordi- 
nance would by virtue of Sections 16 (2) 
and 1 (4) of the 1947 Act and Sections 24, 
1 (3) and’ 6 (1-A) of the 1952 Act. as 
amended by the Amending Acts 1 of 1958 
and 48 of 1963 and 1 of 1973 and 2 of 1975 
would continue to be effective till 10-3- 
1980. ' (Para 16) 
Cases KJReferred: Chronological Paras 
AIR 1962 SC 247 = (1962) 3 SCR 313 13 
AIR 1952 Punj 268 = 54 Pun LR 206 8 


Harbans Singh, for Appellants; B. 
Datta, for Respondents. 


TATACHARI, C. J.:.— These two 
Letters Patent Appeals (Nos. 172 and 247 
of 1972) have been filed by Vinod Sagar 
and Shrimati Kanta Kumari respectively 
against the judgment of Dalip K. Kapur, 
J., dated May 22, 1972, whereby the 
learned Judge dismissed Civil Writ Peti- 
tion No. 760 of 1970. filed by Vinod Sagar. 
Shrimati Kanta Kumari who is the mother 
of the petitioner was respondent 5 in the 
Writ Petition, The other respondents in 
the Writ Petition were (1) The Union of 
India through the Secretary, Ministry of 
Housing, Works and Supply, Government 
of India: (2) The Estate Officer (Director 
of Estates) to the Government of India; 
(3) Deputy Director of Estates to the Gov- 
ernment of India; and (4) Shrimati Prem 
Kumari. Respondent No. 4 is the widow 
of the petitioner’s brother, The Civil 
Writ was filed for the issuance of a writ 
quashing an order of requisition. of certain 
property belonging to the petitioner and 
respondents Nos. 4 and 5 and two orders 
calling upon them to carry out repairs to 
the said property. i 

2. The property in question is No. 
5. Sikandara Road, New Delhi, situate 
opposite to Lady Irwin College. New 
Delhi. The said property originally belong- 
ed to late Sir Moti Sagar. and the peti- 
tioner Vinod Sagar and respondents Nos. 4 
and 5 inherited the said property from late 
Sir Moti Sagar. It is stated in the Writ 
Petition that respondents Nos. 4 and 5 
did not join the petitioner in filing the 
Writ Petition and were, therefore, im- 
- pleaded as respondents, They were re- 
presented by counsel and supported the 
petitioner at the hearing of the Writ Peti- 
tion. 

3. The property referred to above 
is stated to be a spacious house construct- 
‘ed in an area of 2:6 Acres for the pur- 
. pose of residence of the family of the 
owners. By an order, No. 3-E.0O. VII/REQ 
of 1947. dated August 21. 1947. passed by 
' Shri G. T. Mashram, Estate Officer to the 
Government of India, the aforesaid pro- 
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perty was requisitioned under Section 3 
of the Delhi Premises (Requisition and 
Eviction) Ordinance No. XII of 1947. - It 
Was Stated in the order that in his opin- 
ion it was necessary to requisition the 
premises for public purpose, and that the 
Estate Officer, therefore, in exercise of the 
(1) of 
Section 3 of the aforesaid pana re- 
quisitioned the said premises with effect 
rom September 1, 1947, until further 
orders: The owner or any other persons 
In possession of the said premises were 
directed by the order to deliver possession 
thereof with all fittings and fixtures there- 
In on the forenoon of September 1, 1947, 
to the Executive Engineer ‘E’ Division, 
Central Public Works Department. New 
Delhi, At the end of the order. it was 
stated as under:— 


“Copy forwarded for information and 
necessary action to the: - 

1. Ex-Engineer ‘E’ Division. Central 
P. W. D., New Delhi. Possession of the 
house in question be taken over from the 
A. I. R. on 1-8-1947 and handed over to 
the Principal, Lady Irwin College, New 
Delhi, on the same day after preparing 
necessary inventories, ete. A report may 
furnished to this Office on the same 
ay. 


2. Electrical Engineer, Electr. Division 
No. 11, Central P. W, D., New Delhi. 

3. Dy. A. E. O, (Accounts), Govern- 
ment of India, New Delhi. 


å, The Principal, Lady Irwin College, 
New Delhi, She is requested to contact 
the Executive Engineer, ‘E’ Division, Cen- 
tral P. W. D., New Delhi, and take over 
the possession of the house on 1-9-1947. 
The house is placed at the disposal of the 
College from the said date and college 
will have to bear the entire cost of its 
requisition.” 

The requisitioned property was accord- 
ingly handed over to and has since then 
continued to be in the possession of the 
Lady Irwin College. 


4. By a notice/order No. 5 (29) 
dated April 29, 1969. the petitioner and 
respondents Nos. 4 and 5 were required 
by the Competent Authority (respondent 
3) acting under Section 5 (2) of the Re- 
quisitioning and Acquisition of Immovable 
Property Act No. 30 of 1952 to execute 
certain repairs, the cost of which was 
estimated at Rs, 3,420/-. Again, by a 
notice/order No. 5 (29) dated March 9, 
1970, the Competent Authority required 
the petitioner and respondents Nos. 4 and 
Ə to execute certain further repairs whose 
cost was estimated at Rs. 9,074/-. The 
petitioner made representations against 
the sald two orders requiring the execu- 
tion of the repairs, and it is stated in the 
Writ Petition that no replies were sent by 
the respondents Nos. 1 to 3. The peti- 
tioner, Vinod Sagar, therefore. filed the 
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Writ Petition on July 18/21, 1970, praying 
that the onder of requisition, dated August 
21, 1947, and the two orders, dated April 
29, #969, and March 9, 1970, requiring the 
repairs to be effected be quashetl, and that 
the Central Government be directed to 
release the property from requisition and 
restore the possession thereof to the peti- 
tioner. 

5. ‘The contention in the Writ 
Petition regarding the order of requisition 
was that the property in question ‘was 
not requisitioned either for a public or a 
Union purpose within the meaning of Sec- 
tion 3 of the Delhi Premises (Requisition 
and Eviction) Ordinance 1947 (No. XII of 
1947), that the term wsed in tthe order of 
requisition viz. that ithe requisition was 
being effected for “public purpose’. was 
ambiguous and vague, that the property 
was being wsed for the purpose of a pri- 
vate institution, namely, Lady Irwin 
Cellege to which it has been handed over, 
that the said actwal user could not be said 
to have been either a public purpose or a 
Union purpose, and that the order of re- 
quisition was, therefore, invalid and liable 
to be quashed. As regards the orders re- 
quiring the petitioner and respondents 
Nos, 4 and 5 to carry cut repairs, it was 
contended that under Section 5 of the 
Requisitioning and Acquisition of Immov- 
able Property Act No. 30 of 1952, only 
such repairs as may be necessary and are 
usually made by landlords in that leca- 
lity could have been ordered to be car- 
ried out, that the repairs ordered were 
beyond the scope contemplated by the 
Act and were not warranted under ‘the 
provisions of the Act, and that the orders 
were, therefore, liable to be quashed. It 
was also contended that the estimated 
‘amount of expenses for the repairs were 
exorbitant and one-sided, and no opportu- 
nity was given to the petitioner to place 
his case before respondents Nos. 1 to 3 
passed the orders made wnder Section 5 
of the Act of 1952. The vires of the said 
Section 5 of the Act of 1952 was also chal- 
lenged on the grourd that it was discrimi- 
natory and vested, an unbridled., unguided, 
uneanalised, and arbitrary power in the 
Competent Amthority (respondent 3). 

6. In opposition to the Writ Peti- 
tion, a counter-affidavit of Shri S. C Raj- 
guru, Deputy Director of Estates, was fil- 
ea on behalf of respondents 1 to 3. It was 
stated in the counter-effidavit that prior 
to the requisitioning of the premises in 
question, the premises was let out to the 
All Tndia Radio on lease in 1941, that 
when the said premises was no more re- 
quired by the All India Radio. it was va- 
cated iby them im the year 1947, and that 
fhe rent that was being paid by the AIN 
Indis Radio by that time was Rs. 475/- 
per month, It was also stated that at the 
request of the authorities of the Lady Ir- 
win College, the Government of India re- 
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Quisitioned the said premises under Sec- 
tion 3 (1) of the Delhi Premises (Requi- 
sition and Eviction) Ordinance No. XN of 
1947 with effect from September 1, 1947, 
for the said College, that it was for a pub- 
lie purpose, and that the petitioner could 
not raise and agitate the said question at 
that late stage. It was further averred 
that subsequently the requisitioning was 
deemed to have been done under the Re- 
gquisitioning and Acquisition cf Immovable 
Property Act No. 30 of 1952. that the 
compensation for the premises was fixed 
at the rate of Rs. 593.75 per month after 
allowing 25% increase on the rent of 
Rs. 475/- which was being paid to the 
owners by the All India Radio, that under 
the statute responsibility for the mainte- 
nance of the premises was on the owners 
of the property, and that in accordance 
with an agreement arrived at between the 
parties, the compensation wes being paid 
to the petitioner and respondents Nos. 4 
and 5. It was submitted that the orders 
under Section 5 of Act No. 30 of 1952 
were issued as the Lady ftrwin College 
Authorities requested that the necessary 
repairs may be carried out, that the 
owners failed to carry out the repairs, and 
that in the circumstances the same were 
to be carried out by the Government 
under the provisions of the Act. In the 
circumstances, it was prayed that the 
Writ Petition be dismissed as being with- 
out merit. 


T: By judgment. dated May 22, 
1972, Dalip K. Kapur, J.. held that the 
requisitioning order, dated August 21, 
1947, was not liable to be quashed, . but 
that the two orders/notices requiring the 
execution of repairs were liable to be 
quashed. Accordingly, the learned Judge 
partly accepted the Writ Petition and 
quashed the notices/orders issued under 
Section 5 (2) of the Act No. 30 of 1952, 
requiring the execution of repairs. It is 
against that judgment that the petitioner 
Vinod Sagar preferred Letters Patent Ap- 
peal No. 172 of 1972 and respondent No. 5 
Kanta Kumari preferred Letters Patent 
Appeal No. 247 of 1972, questioning the 
view of the learned Judge that the requi- 
sitioning order of 1947 was not liable to be 
quashed, The two appellants were repre- 
sented by Shri Harbans Singh and Shri 
Brij Bans Kishore respectively, ang the 
learned counsel addressed arguments in 
the respective appeals urging practically 
the same contentions. ' 


8. The first contenticn urged by 
both the learned counsel’ was that the re- 
quisitioning order. dated August 21, 1947, 
suffered an infirmity and was vitiated in- 
asmuch as the public purpose for which 
the premises in question was requisition~ 
ed was not sufficiently spetified or indi- 
cated therein. In support of the conten- 
tion, reference was made to the decision 
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in V. N. Wanchoo v. Collector of Delhi, 
AIR 1952 Puni 268. In that case, it- was 
observed in paragraph 7 that-— 


"Section 3 (4) of the Delhi Premises 
(Requisition and Eviction) Act XLIX of 
1947 required that the order under that 
clause to be “an order in writing to that 
effect” and that by “that effect” clearly is 
meant that the public purpose contem- 
plated to be served by the. requisitioning 
shall be stated.” 


In the present case, it is true that in the 
first paragraph of the impugned order it 
was merely stated that in the opinion of 
the Estate Officer it was necessary to re- 
quisition the premises in question for “a 
public purpose”. The nature of the pub- 
lic purpose was not specified in that para- 
graph. But, at the end of the order, it 
was stated that the Executive Engineer 
‘E Division should take over possession 
from All India Radio on September 1, 
1947, and hand over the same to.the Prin- 
cipal, Lady Irwin College, on the same 
day after preparing necessary inventories, 
etc, It was also stated that the Princi- 
pal, Lady Irwin College was requested to 
contact the Executive Engineer and take 
over the possession of the house on Sep- 
tember 1, 1947, and that the house was 
placed at the disposal of the College from 
the said date and the College would have 
to bear the entire cost of its requisition- 
ing, It is thus clear that the requisition- 
ing was to place the premises at the dis- 
posal of the Lady Irwin College. There 
is no legal requirement that the purpose 
is to be specified in any particular part of 
the order. The circumstance that the ac 
tual purpose was specified in the later 
portion of the order and not in the ear- 
lier portion appears to us to be immate-~ 
rial. The order has to be read as a whole, 
and so read, it cannot be said that the 
purpose of the requisitioning was not suffi- 
ciently specified or indicated in the re- 
quisitioning order. There is thus no force 
in the contention. 


$. . Mr. Brij Bans Kishore sought 
to argue that the premises was being used 
for housing some of the teachers of the 
college, and that the said actual user was 
not specified in the requisitioning order. 
There was no specific averment in the 
Writ Petition that the premises was being 
used for accommodating the teachers of 
the college. There was. therefore. no oc- 
casion for the respondents Nos. 1 to 3 in 
the Writ Petition to traverse the same in 
their counter-affidavit, However, it ap- 
pears from the judgment of the learned 
single Judge that it was submitted before 
him that the College was actually using 
the premises for housing some of its tea- 


chers, and the learned Judge ap- 
pears to have proceeded on that 
basis in his judgment, Assuming 
that the submission made «to the 


Vinod Sagar v. Union of India (Tatachari C. J.) 


fPrs. 8-10} Delhi 79 


learned Judge was factually true, it has 
to be noted that the conmtentiom as urged! 
before the learned single Judge Was, that 
the College was actually using the pre- 
mises for housing some of its, teachers, 
and not that the original requisitioning it- 
self was for the purmase of providing 
housing accommodation to the teachers of 
the College. We have. therefore, to pra- 
ceed on the basis. that the original re 
quisitioning was for the purpose of plac- 
ing the premises, at the disposal of the 
Lady Irwin College, and that the College 
was subsequently using the premises, for 
providing housing accommodation tg some 
of its teachers. As already pointed out, 
the purpose for the requisitioning, as. dis- 
tinguished from the subsequent user, was 
sufficiently specified im the order and 
there is no question of memtioning the 
actual user im the order as the saidi actual 
user was subsequent to the date of the re- 
quisitioning order. The argument of the 
learned counsel has, thus no force. 

10. The secand. contention of the 
learned counsel was. that tf the purpose 
of requisitioning the property in question 
was to Place it at the disposal of the Lady 
Irwin College which is a private institu- 
tion, such a purpose could not be saidi to. 
be a “publie purpase” within the mean- 
ing of Section 3 (1) of the Delhi Premi- 
ses (Requisition end Eviction) Ordinance 
No. XII of 1947. and that the requisitian- 
ing order was consequently illee@all and in- 
valid. Section 3 (1) of the aforesaid Ordi- 
nance empawered the Estate Officer to 
the Government of India to reqmisition: 
any premises that was necessary “for amy 
public purnase”, The term “publie pur- 
pose” was defined in the Ordimance as 
meaning “amy purpose connected with the 
shortage of accommodation in the Pro- 
vince of Delhi”. The Ordimance was re- 
placed by the Delhi Premises (Requisi= 
tion and Eviction) Act No, XLIX of 1947. 
Section 3 (1). of the said Act was ta the 
same effect as Section 3 (1) of the Ordi- 
nance and conferred power on the Cem- 
petent Authority to requisition any pre- 
mises that was needed ‘for amy public 
purpose”, The term “public purpose” was 
defined in Section 2 (e) of the said Act. as 
meaning “any purpose” which is so dec- 
lared by rules made under the Act. Rule 
2 {c) of the Delhi Premises (Requisition 
and Eviction) Rules, 1947, made under the 
Act defined the term “public purnese” as 
under: 

‘(c) Public purpose shall include the 
purpose connected with— 
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f(v} The functioning of any institution 
of public utility, such as school, orphange, 
hospital, library or cultural centre. in« 
cluding the provision of accommodation 
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for persons connected with the manage- 
ment of any such institution, 
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11. It has to be noted that it was 


_an Inclusive definition, and it is common 
ground that clause (v) is the relevant 
clause for the purpose of the present case. 
The said clause clearly provided that a 
purpose connected with the functioning of 
any institution of public utility, such as 
school, including the provision of accom- 
modation for persons connected with the 
management of it, is “a public purpose” 
within the meaning of the Act. In the 
present case, the property in question 
was requisitioned for the purpose of plac- 
ing the same at the disposal of the Lady 
Irwin College. Though the word “Col- 
lege” was not as such used in clause (v), 
the word “school” obviously includes a 
college like the Lady Irwin College which 
admittedly is an educational institution. 
The argument of the learned counsel was 
that the Lady Irwin College is a private 
institution and not one owned by the 
Government, and, therefore, requisition- 
ing for its purpose could not be regarded 
as a “public purpose”. But. the defini- 
tions of “public purpose” in the Ordinance 
as well as in clause (v) of Rule 2 (c) of the 
Rules made under the Act of 1947 do not 
contain any requirement that the institu- 
tion should be one owned by the Govern- 
ment. They refer to “any premises” and 
tany institution of public utility such as 
a school” respectively. Further, the ex- 
pression “any institution of public utility” 
is sufficiently wide to include a private 
educational institution. An educational 
institution, like the Lady Irwin College, 
is clearly an institution of public utility 
as jt imparts education to students who 
are members of the public, and cannot be 
said to cease to be such an institution 
merely because it is owned by private 
owners and not by the Government. — In 
view of the specific and express defini- 
tions in the Ordinance and in the rule 
made under the Act, it cannot but be 
held that the requisitioning of the pro- 
perty in question for the purpose of plac- 
ing it at the disposal of the Lady Irwin 
College was for a “public purpose” within 
the meaning of the Ordinance No. XII of 
1947 and the Act No. XLIX of 1947. The 
contention of the learned counsel cannot, 
therefore, be accepted as correct. 


12. Mr: Brij Bans Kishore sought 
to argue that the Act No. XLIX of 1947 
was repealed by Section 24 (1) of the Re- 
quisitioning and : Acquisition of Immov- 
able Property Act No. 30 of 1952, that 
Section 3 (1) of the latter Act empowered 
-the Competent Authority to requisition 
immovable . property fer “any pub- 
lie purpose being: a _ purpose -of 
the Union”. ’ that by Section 24 (2) 
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thereof it was declared that any property 
which immediately before such repeal was 
subject to requisition under the repealed 
Act shall on the commencement of this 
Act No, 30 of 1952, be deemed to be pro- 
perty requisitioned under Section 3 of this 
Act No, 30 of 1952, and all the provisions 
of this Act shall apply accardingly. and, 
therefore, properties requisitioned under 
the repealed Act No. XLIX of 1947 would 
survive and can be regarded as saved oniy 
if the purpose for the reauisition is a pur- 
pose of the Union. The argument is not 
at all tenable as it ignores the provision 
in clause (b) of the proviso to Section 24 
(2) that anything done in exercise of the 
Powers conferred by or under the repeal- 
ed Act shall, so far as it is not inconsis- 
tent with the provisions of the Act No. 30 
of 1952. be deemed to have been done in 
the exercise of the powers conferred by 
or under the Act No. 30 of 1952 as if the 
said Act was in force on the day on 
which such thing was done. 


13. The Delhi Prem?ses (Reauisi- 
tion and Eviction) Ordinance No. XII of 
1947 was promulgated on August 13. 1947, 
under Section 72 read with the Ninth 
Schedule to the Government of India Act. 
1935. and was to remain in operation for 
six months, The order requisitioning the 
property in question was passed on 
August 21. 1947, under Section 3 (1) of 
the said Ordinance. But, before the ex- 
piry of the said period of six months, the 
Delhi Premises (Requisition and Eviction) 
Act No. XLIX of 1947. was enacted and it 
came into force on December 31. 1947. 
By Section 16 (2) of.the said Act, the 
Ordinance was repealed anc it was pro- 
vided that 


“anything done or any ection taken in 
exercise of any power conferred by or 
under the Ordinance shall be deemed to 
have been done or taken in exercise of the 
powers conferred by or under the Act as 
T Ne Act had commenced on August 13. 

7.” 


As already stated, the words used in Sec- 
tion 3 (1) of Act No. XLIX of 1947 were 
merely “any public purpose’, and 
not “any public purpose being a pur- 
pose of the Union.” Then, the Requisi- 
tioning and Acauisition of Immovable 
Property Act No. 30 of 1952 was enacted, 
and it came into force on March 15, 1952. 
Section 24 (1) of this Act repealed the Act 
No, XLIX of 1947, and Section 24 (2) pro- 
vided that any property which immediate- 
ly before such repeal was subject to re- 
quisition under the provisicns of the re- 
pealed Act shall on the commencement. of 
the Act No. 30 of 1952 be deemed to be 
the property requisitioned under Section 
3 of the Act No. 30 of 1952, and all the 
provisions of the said Act No. 30 of 1952 
shall apply accordingly. There js a pro- - 
viso to Section. 24 (2). ard. clause (b) 


i, 
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thereof provided that anything done or 
any action taken including any orders, 
notifications or rules made or issued in 
exercise of the powers conferred by or 
under the repealed Act shall, in so far as 
it is not inconsistent with the provisions 
of the Act No, 30 of 1952. be deemed to 
have been done or taken in the exercise 
of the powers by or under the Act No, 30 
of 1952 as if the said Act-No. 30 of 1952 
was in force on the day such thing was 
done or action taken. It has to be noted 
that the provision in clause (b) of proviso 
to Section 24 (1) is a deeming provision. 
The legislature was aware that the re- 
quisitioning of any property under the 
Ordinance No. XII of 1947 and the Act 
No. IX of 1947 could be done only for 
“any public purpose”, while under 8, 24 
(2) such requisitioning has to be deemed 
to be requisitioning under 5. 3 of the Act 
of 1952 and all the provisions of the Act 
have to apply. If clause (b) of the pro- 
viso had not been added, the position 
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earlier orders of requisitioning under the 


of the proviso making it clear that the re- 
quisitioning under the Ordinance or the 
Act of 1947 shall be “deemed” to have 


Union”, it has to be deemed to be an order 


provision is thus a creation of a fiction, 


purpose of the Union by virtue of the 
provision in clause (b) of the proviso to 
Section 24 (2) of the Act of 1952. This 
view of, the effect of the proviso to Sec- 
tion 24 (2) is supported by the observa- 
tions of the Supreme Court in the Union 
of India v. Ram Kanwar, (1962) 3 SCR 
313 = (AIR 1962 SC 247). Referring to 
Section 24 (2), the Supreme Court ob- 
served at pages 325 and 326 that if the 
_ requisition originally made in that case 
was for purposes mentioned in Rule 75-A 
of the Defence of India Rules and conti- 


mued under Section 3 of the Act of 1947- 
only for. the said purposes, under Section ‘ 


. B.of the Act of 1952:the requisition of- the 
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property made for the said purposes would 
be deemed to be a requisition for a pub- 
lic purpose being a purpose of the Union. 
However, as in that case before the Sup- 
reme Court, the purpose for which the 
original requisition was made ceased to 
exist and the building was being used for 
an entirely different purpose, the 
Supreme Court held that the building 
was liable to be de-requisitioned. In the 
present case before us, the original pur- 
pose was for placing the premises at the 
disposal of the Lady Irwin College which 
we have held to be a public purpose, and 
the alleged subsequent user for providing 
housing accommodation to some of the 
teachers of the College is also. as we shall 
presently show, a part of the same public 
purpose within the meaning of the 
Ordinance and the Act of 1947. There- 
fore, the final decision in the aforesaid 
case before the Supreme Court, based on 
the facts of that case, does not apply to 
the facts of the present case. But, the 
observations at pages 325 and 326 of the 
decision regarding the effect of the pro- 
viso to Section 24 (2) apply, and they 
support the view expressed by us. The 
argument of the learned counsel cannot, 
therefore, be accepted. 


14, We may point out that the 
learned single Judge held that in Delhi 
the executive power of the Central 
Government extends to all subjects on 
which Parliament can legislate, and educa- 
tion is one of them, and that the Union of 
India being in charge of education in 
Delhi, the requisitioning of the property 
in question for the purpose of the Lady 
Irwin College was for a public purpose of 
the Union. Mr. Datta questioned the 
correctness of the said view of the learn- 
ed single Judge. We consider that it is 
not necessary to express any view on this 
aspect, as we have held that the purpose 
for which the property in question was 
requisitioned was to be deemed to be for 
the purpose of the Union in view of the 
definition of the term “public purpose” in 
Rule 2 (c) (v) of the Rules framed under 
the Act No. XLIX of 1947 and clause (b) 
of the proviso to Section 24 (2) of the Act 
No. 30 of 1952. 


15. The learned single Judge also 
held that even if the property in question 
was originally requisitioned for providing 
housing accommodation for some of the 
teachers of the College, it would also be 
for a public purpose of the Union as it 
was a purpose connected with education. 
We have already pointed out above in 
the first contention, that 
the contention urged before the learned 
single Judge was that the College was 
actually using the premises for housing 
some of its teachers, and not that the 
original requisitioning itself was for the 


, Purpose.of. providing. housing accommoda- . . 
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tion to the teachers of the College. Even 
otherwise, i. e, even if the original re- 
quisition of the property in question was 
for the purpose of providing housing ac- 
commodation to the teachers of the Col- 
lege, it seems to us that it was still for a 
public purpose within the meaning of the 
Section 3 (1) of the Ordinance as well as 
Section 3 (1) of Act No. XLIX of 1947, 
and. as such, has tp be deemed to be for 
a public purpose of the Union within the 
meaning of Section 3 (1) of the Act No. 
30 of 1952. So far as the Ordinance is 
concerned, such purpose as clearly public 
purpose in view of the definition of “pub- 
lic purpose” in Section 2 (c) of the Ordi- 
nance as meaning “any purpose connected 
with the shortage of accommodation in 
the Province of Delhi’. As regards the 
Act of 1947. teachers of the College form 
part of the personnel of the staff of the 
College, and are absolutely necessary and 
inseparably connected with the function- 
ing of the College, Providing housing ac- 
commodation to the teachers would great- 
ly contribute to the efficient functioning 
of the College. Rule 2 (c} (v) clearly pro- 
vided that any purpose connected with 
the functioning of a school was a public 
purpose for the purposes of the Act. 
Therefore. the purpose of providing hous- 
ing accommodation to the teachers of the 
College was a public purpose within the 
meaning of Section 3 (1) of the Ordinance 
and Section 3 (1) of the Act No. XLIX of 
1947, and as such has to be deemed to be 
a public purpose of the Union in view of 
clause (b) of the proviso to Section 24 (2) 
of the Act No. 30 of 1952, The argument 
of Mr. Brij Bans Kishore has, therefore, 
to be held to be untenable. 


16. During the course of the argu- 
ments. it was sought to be suggested that 
each of the aforesaid enactments was en- 
acted to be operative during certain pe- 
riods stated specifically, and that as those 
periods have expired, it is doubtful whe- 
ther there is any enactment in operation 
now to support the continuation of the 
requisitioning of the property in question. 
On verification, however, it was found by 
Mr. Datta, learned counsel for the respon- 
dents Nos. 1 to 3 that there is such an 
enactment in operation. The original Or- 
dinance No. XII of 1947 was promulgated 
on August 13. 1947. It was repealed by 
Section 16 of the Delhi Premises (Requi~- 
sition and Eviction) Act No. XLIX of 1947, 
which came into force on December 31, 
1947. and Section 16 (2) provided that 
anything done under the. Ordinance shall 
be deemed to have been done in exercise 
of the powers conferred by or under this 
Act as if this Act had commenced on 
August 13, 1947. Section: 1 (4) of the Act 
laid down that the Acts!) remain.. m 
force till December 31. 1952. Then. on 
March 15. 1952, the Requisitioning and 
Acquisition of Immo able Property Act 


A.I. R. 


No. 30 of 1952 was enacted, and by Sec- 
tion 24, the Act No. XLIX of 1947 was 
repealed and the requisitioning made 
under the Act of 1947 was dec- 
lared as deemed to have been made 
under the Act of 1952 as if the Act of 1952 
was in force on the day on which the 
order of requisitioning was passed, Sec- 
tion 1 (3) of the Act of 1952 provided that 
the Act shall remain in force for a period 
of six years from the date of the com- 
mencement of the Act, ie.. fill March 14, 
1958, ‘Then, by the Requisitioning and 
Acquisition (Amendment} Act No. 1 of 
1958 which came into force on February 
28, 1958, Section 1 (3) of the Act of 1952] ` 
Was amended and the provisions of the 
Act of 1952 were extended for another six 
years, ie., till March 13, 1964. Again. the 
Requisitioning and Acquisition of: Immo- 
vable Property (Amendment) Act No. 48 
of 1963 Was passed on December 16, 1963, 
extending the life of the Act of 1952 up to 
March 13, 1970. Again, by the Reaqutisi- 
tioning and Acquisition of Immovable 
Property (Amendment) Act No. 1 of 1970, 
passed on March 11. 1970, Section I (3) of 
the Act of 1952, was omitted and Section 
6 (1-A) was added providing that any pro- 







ment) Act No. 1 of 1970, i.e.. on or before 
March 11, 1970, shall be released by the 
Central Government from acquisition on 
or before the expiry of a period of three 
years from _ March 11, 1970. Thus. the 
order requisitioning the property in ques- 
tion in. the present case could be kept in 
force till March 10. 1973, and had to be 
released after the said date. 


was passed, and Section 6 (I-A) of the 
Act of 1952 was amended by substituting 
a period of five years for the period of 
three years, In other words, the order 
requisitioning the property in question 
could continue to be effective till March 
10, 1975, and was to be released after that 
date, _ However, on March 7, 1975, the Re- 
quisitioning and Acquisition (Amendment): 
Act No. 2 of 1975 was passed substituting 
a period of ten years for the period of 


property in question in the present case 
a to be effective till March 


17- Thus. none of the contentions 
urged before us by the learned counsel 
can be accepted. The Letters Patent Ap- 
peals, Nos. 172 and 247 of 1972, are, there< 
fore, dismissed, but, in the circumstances, 
without costs. 

f Appeals dismissed. 
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Gian Chand Dhawan and another, 
Petitioners v. Union of India and others, 
Respondents. 

Civil Writ Nos. 107 and 200 of 1972, 
D/- 16-7-1975. 

(A) Constitution of India, Articles 226 
and 227 — Alternative remedy — Petition 
under Articles 226 and 227 challenging 
order of Land Acquisition Collector re- 
fusing to make reference — Remedy under 
Section 115, Civil P. C. no bar -—— Petition 
could be treated as one under Section 115, 
Civil P. C. or relief could be given under 
Article 227. (Land Acquisition Act (1894), 
Seetion 18 (2)) — (Civil P. C. (1908), Sec- 
tion 115). (Para 5) 


(B) Land Acquisition Act (1854), Sec- 
tion 18 (2) Proviso (b) — Application for 
reference — Limitation. 

In the case of a person who had no 
notice of the award. the period of six 
months for making an application for re- 
ference would commence from the actual 
or constructive knowledge of the making 
of the award. Mere knowledge of pen- 
dency of acquisition proceedings or of 
notifications under Sections 4 and 6 or any 
public notice with regard to acquisition 
would not constitute either actual or con- 
structive notice of the making of the 
award. AIR 1961 SC 1500 -Followed. 

(Paras 6. 7) 


(C) Land Acquisition Act (1894), Sec- 
tions 18, 31 (2) Second Proviso — Right to 
apply for reference — Question whether 
right has been waived depends on facts, 


In determining whether the party has 
waived his right to apply for a reference 
the intention with which the party re- 
ceives the compensation amount must be 
taken into account, The matter must be 
decided having regard to the conduct of 
the party not only at the time of actual 
payment but also at a time antecedent to 
jit. Thus where the application for pay- 
ment clearly stated that the payment 
was sought under protest the mere fact 
that the receipt did not contain any words 
indicating protest is not sufficient to hold 
that the party had waived the right to 
apply for a reference. Case law discussed. 

(Paras 11. 12) 


Cases Referred: Chronological Paras 
AIR 1972 Punj 31 = 1971 Cur LJ a“ 


10 
AIR 1971 Delhi 116 3. 10 
(1971) C. W. No. 145-D of 1964, D/- 30-3- 

1971 (Delhi) Bet eae ences ae 10 

Punj = un 
AIR 1971 Pun} at 
ATR 1969 Cal 221 = 1969 Cri LJ 860 i 


ad 


IS/KS/D574/75/JHS 


Gian Chand v. Union of India (Anand J.) 


Delhi 83 
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AIR 1963 SC 1604 = (1964) 1 SCR 971 6 
AIR 1961 SC 1500 = (1962) 1 SCR 676 


6., 7 
AIR 1960 Mys 26 
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ys 264 3, 4. 10 
AIR 1958 Mad 186 = (1958) 1 Mad LJ 27 
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S. N. Chopra, with R, N. Tikku. for 
Petitioners; R. N. Dixit, for Respondents. 


ORDER.:—— These two petitions under 
Articles 226 and 227 of the Constitution 
of India assail an order of the Land Ac- 
quisition Collector declining to make a 
reference under Section 18 of the land 
Acquisition Act, 1894, hereinafter to be 
referred as ‘the Act’ on the ground that 
the applications of the petitioners seeking 
a reference were barred by the provisions 
contained in the second proviso to Sec- 
tion 31 (2) of the Act. 


2. The facts leading to the two 
petitions are identical although they 
arise out of the claim for a reference for 
compensation jn respect of two different 
parceis of land. The land in dispute be- 
longing to the petitioners was acquired 
under- the provisions of the Act pursuant 
to which the Land Acquisition Collector 
made a common Award, being No. 1928, 
on February 17. 1966. Apparently no 
notice of the aforesaid Award was sent to 
either of the petitioners as required by 
sub-section (2) of Section 12 of the Act. 
The petitioners in both the petitions came 
to know of the Award on October 9, 1967 
and on the same day, the petitioners made 
applications to the Land Acquisition 
Collector for payment of compensation 
under protest. It is not in dispute that in 
all the applications it was mentioned that 
the payment of compensation was being 
sought under protest on the ground that 
the petitioners were entitled to higher 
compensation. These applications are 
Annexures ‘B’ and ‘C’ in one petition and 
‘B’, ‘C’ and ‘D’ in the other. Pursuant to 
the aforesaid applications, the petitioners 
were paid and received compensation on 
or about May 14. 1968. It is a common 
ease of the parties that the receipts 
executed by the petitioners did not men- 
tion that the payment was being received 
under protest. On February 9. 1969. the 
petitioners sought reference of the matter 
under Section 18 (1) of the Act for deter- 
mination. The applications were turned 
down by the Land Acquisition Collector 
by the order. now sought to be impugned, 
on the ground that inasmuch as the re- 
ceipts executed by the petitioners. while 
receiving the amount of compensation, 
did not mention that the payment was 
being accepted under protest. the peti- 
tioners would be deemed to have waived 
their right to seek a reference by virtue 
of the provisions contained in the second 
proviso to sub-section (2) of Section 31 
of the Act thereby disentitling the ‘peti- 
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tioners to the reference. The Land Ac- 
quisition Collector sought support for this 
conclusion from a decision of the Calcutta 
High Court reported as AIR 1964 Cal 283. 


3. Shri S. N. Chopra, who appears 
for the petitioners in both the petitions, 
contends that in determining if the peti- 
tioners had waived their right to seek an 
enhancement of compensation and had be- 
come disentitled to seek a reference by 
virtue of the second proviso to sub-section 
(2) of Section 31, the Land Acquisition 
Collector ignored the applications made 
by the petitioners on October 9, 1967 in 
which the petitioners specifically reserv- 
ed their right to seek an enhancement of 
the compensation and made it clear that 
they were asking for payment of compen- 
sation offered by the Award under pro- 
test, Learned counsel further contends 
that the second proviso to Section 31 (2) 
merely incorporates a principle of waiver 
and that waiver was a matter of intention 
of the parties and that in determining as 
to what the intention of the parties at the 
time of receiving payment was the con- 
duct of the party both at the time the 
amount is received as indeed prior there- 
to ought to be considered and that if the 
receipt of payment by the petitioners was 
considered in the context of the applica- 
tions by which payment was sought, there 
was no room for doubt that the petitioners 
had sought and were receiving payment 
under protest. Learned counsel further 
contends that the petitioners having 
lodged their protest by the said applica- 
tions, waiver could have been inferred 
from the act of receipt of payment only 
if there was any positive indication that 
the petitioners had given up the pretest 
or had otherwise waived their right to 
seek a reference, Learned counsel sought 
to distinguish the decision of the Calcutta 
High Court which was relied upon by the 
Land Acquisition Collector and instead re- 
lied on Tara Chand v. The Land Acqui- 
sition Collector, (Delhi Shahdara). _ AIR 
1971 Delhi 116; Md. Golam Ali Mina v, 
Land Acquisition Collector, ATR 1969 Cal 
921 and a recent unreported judgment of 
Rangarajan. J., of this Court in C. W. 
145-D/64, Rup Ram ete. v, The Land Ac- 
quisition Collector. decided on March 30, 
1971, Learned counsel also drew 
my attention to some of the other deci~ 
sions in which the question had been con- 
sidered notably Mrs. Thomas v. The Col- 
lector of Madras, AIR 1958 Mad 186; Jas- 
want Singh v, State of Punjab. AIR 1972 
Puni 31; Smt. Kailash Devi v. State of 
Haryana, AIR 1971 Puni 353 and K. 
Krishna Rao v. Land Acquisition Officer 
and Revenue Divisional Officer, Coonda~ 
pur, South Kanara. AIR 1960 Mys 264 and 
argued that the aforesaid decisions were 
distinguishable and in any event in So far 
as they appeared to have taken a cont- 
rary view, did not appear to be’ good law. 


` Gian Chand v, Union of India (Anand J.} ` 


A. A R- 

4, Shri Dixit, who appears for the 
respondents in both the petitions, on the 
other hand, raised two preliminary objec- 
tions besides justifying the impugned 
order on the ground that unless it was 
specifically mentioned in the receipts or 
otherwise at the time of receipt of pay- 
ment that the payment was being receiv- 
ed under protest, the claimants would be 
deemed to have waived the right to seek 
a reference in terms of second proviso to 
sub-section (2) of Section 31. Learned 
counsel strongly relied on the decision of 
the Calcutta High Court in Suresh Chan- 
dra Roy v. The Land Acquisition Collec- 
tor. Chinsurah, AIR 1964 Cal 283, the de- 
cision of Mysore High Court in K. Krishna 
Rao (supra) and the two decisions of the 
Punjab High Court referred to above. By 
way of preliminary objections, learned 
counsel contended that in the first in- 
stance, the petition under Articles 226 
ənd 227 of the Constitution of India was 
not maintainable by virtue of the fact 
that under Section 18 (2) of the Act, the 
order could be challenged by a revision 
and in the second instance, that the 
application seeking a reference was in any 
event barred by time inasmuch as the 
Award was made on February 17. 1966 
and the applications were made on Octo- 
ber 9. 1967, more than six months after 
the date of the Award, 


5. As for the preliminary objec- 
ions, after hearing learned counsel for 
the parties, if appears to me that none of 
these is sustainable, It is true that under 
sub-section (2) of Section 18 any party 
aggrieved by an order refusing to make a 
reference js entitled ta assail it by a re- 
vision under Section 115 of the Code of 
Civil Procedure. But I see no bar in 
tresting the present petitions, in which 
the petitioners have specifically invoked 
Article 227 of the Constitution of india as 
well, either as a revision under Section 
115 of the Code of Civil Procedure or to 
invoke this Court’s power under Article 
ate r This objection is, therefore, over- 
ruled, 


6. On the question of limitation, 
learned counsel for the respondent is 
correct when he says that in terms of pro- 
viso to Section 18 the applications seek- 
ing a- reference must be made in case the 
person making it was present or re- 
presented before the Collector within six 
weeks from the date of the Collector’s 
Award or in other cases within six weeks 
of the receipt of the notice from the 
Collector under Section 12 or within six 
months from the date of the award 
whichever period shall first expire. It is 
not in dispute that none of the petitioners 
was present at the time the Award was 
made because the Award makes no men- 
tion of it. It is also not in dispute that no 
notice was issued by the Collector to any 
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of the petitioners under Section 12 (2) of 
the Act. It is also not in dispute that the 
applications were made long after the ex- 
piry of six months from the date of the 
Collector’s Award. Shri Chopra, how- 
ever, contends that the period of six 
months will have to be computed, in. case 
where the petitioners were not aware of 
the Award, from the date on which the 


petitioners came to know of the Award.. 


There is nothing on the record to indi- 
cate that the petitioners were aware of 
the Award before October 9, 1967, when 
the various applications for payment were 
made, Shri Chopra, however, contends 
that the last portion of clause (b) of pro- 
viso to Section 18 (2) must be reasonably 
construed so as to mean that the period of 
six months would commence, in case there 
was no notice of the making of the 
Award from the date on which the peti- 
tioners came to know of the making of 
the Award and seeks support from two 
decisions of the Supreme Court in the case 
of State of Punjab v. Mst. Qaisar J ehan 
Begum, AIR 1963 SC 1604 and Raja Ha- 
rish Chandra Raj Singh v. The Deputy 
Land Acquisition Officer, ATR 1961 SC 
1500. Shri Dixit, however, contends that 
inasmuch as there was public notice both 
under Sections 4 and 6 of the Act besides 
the two notifications and the petitioners 
had throughout been aware of the pro- 
ceedings, it should be inferred that they 
had knowledge of the Award even earlier 
than the date on which they claim to have 
come to know of it. 


7. This contention of Shri Chopra 
must prevail. In Raja Harish Chandra 
Raj Singh v. The Deputy Land Acquisi- 
tion Officer.. AIR 1961 SC 1500. the Sup- 
reme Court was concerned with the con- 
struction of clause (b) of proviso to Sec- 
tion 18 and it was held that where the 
rights of the person were affected by any 
order and period is prescribed for the en- 
forcement of the remedy by the person 
aggrieved against the order by reference 
to the making of the said order, the mak- 
ing of the order must mean either actual 
or constructive communication of the said 
order to the party concerned. That being 
so, the period of six months should com-~ 
mence either from the actual or construc- 
tive knowledge of the making of the 
Award. Mere knowledge of the pendency 
of proceedings for the acquisition of the 
land or of the notification under Sections 
4 and 6 of the Act or any public notice 
with regard to acquisition would not con- 
stitute either actual or constructive notice 
of the making of the Award, The pro- 
ceedings for the acquisition are distinct 
from the knowledge as to the actual 
Award and the date on which it is made. 
This preliminary objection is accordingly 
overruled.. 

o B That leaves for consideration 
the question as to when could a party be 
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said to have waived the right to seek en- 
hancement under Section 18 of the Act 
by virtue of the provisions contained in 
second proviso to sub-section (2) of Sec- 
tion 31 of the Act. 


o3 The second proviso to sub-sec- 
tion (2) of Section 31 provides that no 
person who has received the amount 
otherwise than under protest shall be en- 
titled to make any application under Sec- 
tion 18 and incorporates the well-known 
principle that the party would not be 
entitled to take advantage to enforce a 
an if by his conduct he has waived the 
TIZHL, 


10. There has been some contro- 
versy as to the true meaning and scone 
of the proviso particularly the stage at 
which and the manner in which protest 
should be recorded by the claimant so as 
to avoid the mischief of the proviso and 
preserve the right to seek ‘enhancement 
under S, 18. In Suresh Chandra Roy v. 
The Land Acquisition Collector, Chinsurah, 
AIR 1964 Cal 283. a single Judge of that 
Court held that an application for a re- 
ference under Section 18 was not the pro- 
per document wherein to record a protest 
under which the compensation amount is 
to be received and that the protest ought 
to be made in the application for receiv- 
ing the disputed amount of compensation 
and in the receipt granted showing that 
the disputed amount of compensation 
money was accepted under protest. In 
Mrs. S. Thomas v, The Collector of Mad- 
ras, AIR 1958 Mad 186, it was held that 
when the owner received the compensa- 
tion awarded without protest, it must be 
taken that he accepted the Award. In 
this case, the protest was not recorded at 
all and there was no indication that the 
amount was being either sought or ac- 
cepted under protest. In Md. Golam Ali 
Mina v. Land Acquisition Collector, AIR 
1969 Cal 221, the application seeking pay- 
ment recorded the protest but the endor- 
sement on the reverse by which the pay- 
ment was received did not contain any 
word of protest. It was held that the re- 
ceipts must be related to the applications 
and must be linked with it and it could 
not be held to be the receipt without pro- 
test so as to disentitle the applicants to 
apply for a reference under Section 18 of 
the Act. The observations made by the 
Calcutta High Court in the earlier case 
reported as AIR 1964 Cal 283 to the effect 
that the protest should be endorsed on the 
receipt itself was held to be an obiter. 
The aforesaid case was also held to be 
distinguishable on its facts. Their Lord- 
ships, however, further held that although 
their Lordships were not concerned with 
the earlier case but hastened to add that 


“if it was intended to hold: in that 
case, that, unless the protest actually ap- 


pears in the body of the receipt, the res -. 
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ceipt must be taken te be a receipt with- 
out protest, we are, with respect, unable 
to agree with the said decision, as such 
statement of the law would be too wide 
for our acceptance.” 


The later Calcutta decision is by a Divi- 
sion Bench of that court while the ear- 
lier one by a learned single Judge of that 
court. To the extent. therefore, of the 
inconsistency in the two decisions, the 
earlier decision would appear to me to 
stand overruled. In K. Krishna Rao v. 
Land Acquisition Officer and Revenue Di- 
visional Officer, Coondapur, South Kanara, 
AIR 1960 Mys 264, the petitioner made an 
application for a reference after having 
accepted the voucher but before getting 
the payment, and it was held that the re- 
ceipt of a voucher did not amount to a 
“receipt”? of compensation within the 
meaning of the proviso and that. the ap- 
plication having been made before the ac- 
tual payment, the claimant was entitled 
to seek a reference under Section 18 and 
had not waived his right to seek enhance- 
ment of compensation. In Smt. Kailash 
Devi v. State of Haryana, AIR 1971 Pun] 
353 a learned single Judge of that Court 
was concerned with a situation in which 
the claimant accepted the compensation 
without protest even though he had ear- 
lier filed an application under Section. 18 
protesting against the Award and seeking 
enhancement. It was held that a protest 
against the award of compensation must 
be recorded in the application, if any, for 
the amount as well as in the receipt for 
the sum and that if the application under 
Sec. 18 contained a protest but subse- 
quently the amount was accepted without 
any protest, that application will become 
barred by proviso 2 to Section 31 (2) of 
the Act. The learned Judge relied on 
AIR 1964 Cal 283 but unfortunately the 
later decision of the Calcutta High Court 
in which the rather widely werded obser- 
vations of the earlier decision were speci- 
fically dissented from was not brought to 
the notice of the learned Judge. In a 
later decision of the Punjab High Court 
reported as Jaswant Singh v. State of 
Puniab. AIR 1972 Puri 31. another learn- 
ed single Judge of that court was con- 
cerned with a case in which an application 
for reference was made after the claim- 
ant had accepted the compensation with- 
out protest. In that case no protest was 
recorded at any stage whatever. The 
learned Judge rightly distinguished, with 
respect, the decision of the Mysore High 
Court referred to above. In Tara Chand 
v. The-Land Acquisition Collector, (Delhi 
Shahdara). AIR 1971 Delhi 116 Desh- 
pande, J., of this court was concerned 
with a case in which an application for 
reference for enhancement had been made 
prior to the acceptance of the amount and 


it was held that the application having 
been made by a date when the claimant 
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had not received compensation, subse- 
quent receipt of compensation would not 
constitute any waiver so as to disentitle 
the claimant to take advantage of the ap- 
plication. The learned Judge noticed all 
the earlier decisions referred to above 
except the decisions of the Punjab High 
Court. It was further observed that all 
that was required to be decided in such a 
case was whether a person had waived 
his right to seek a reference under Sec- 
tion 18 expressly or impliedly by such ac- 
ceptance considering the facts of the case. 
The learned Judge followed AIR 1969 Cal 
221 and distinguished the Madrag case and 
the earlier judgment of the Calcutta High 
Court in AIR 1964 Cal 283. More recent- 
ly, Rangarajan, J., of this Court was also 
concerned with a situation in the 
case of Rup Ram ete. v. The Land 
Acquisition Collector, C. W. 145-D/64, de- 
cided on 30-3-1971 (Delhi). in which the 
amount was received subsequent to the 
application seeking a reference and it was 
held that it could not be said that in all 
cases where payment was received with- 
out protest after an application seeking 
a reference had been made, the claimant 
had waived the right or was debarred 
from prosecuting the application already 
filed by him. 


11. As has been pointed oput 
above, the question that must be deter- 
mined in such cases is as to the jntention 
with which the party receives the amount 
of compensation and this must be decided 
having regard to the conduct of the party 
not only at the time of actual payment 
but the conduct antecedent to it and 
where the claimant has either made an 
application for enhancement on the ground 
that the compensation awarded is insuffi- 
cient, or. as in the present case, seeks 
payment by a formal application in which 
he records his willingness to accept the 
compensation under protest reserving 
his right to seek enhancement, the mere 
omission to repeat the word of protest in 
the receipt or at the time payment of 
compensation is in fact received would 
not disentitle the claimant either to pro- 
secute the application for- enhancement, 
if he has already made one, or to make 
one subsequent thereto. The receipt in 
such a case could not be divorced from 
the application to seek enhanced compen- 
sation which may immediately precede 
the receipt or the application seeking pay- 
ment pursuant to which the payment is 
made, Both have to be taken into ac- 
count in determining if by accepting the 
payment the right to seek enhancement 
was being waived or not. Once the claim- 
ant has lodged his protest either by an 
application seeking a reference or in the 
application asking for payment, there 
must be some positive act on the part of 
the claimant subsequent to it so as to in- 
fer that the claimant had changed his mind 
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or had waived the right of redress. Mere 
act of unconditional payment cannot by 
itself be considered such a positive act. 
The payment in such cases would ordi- 
narily be subject to the protest already 
recorded and without prejudice to it. The 
earlier decision of the Calcutta High 
Court would be of no avail to the respon- 
dents because in view of the observations 
made in the later Division Bench judg- 
ment of that Court, that decision would 
appear to me to stand overruled, The ob- 
servations made by the Punjab High 
Court in AIR 1971 Punj 353 appear to me 
to have been rather widely worded as in 
the earlier Calcutta case and do not-ap- 
pear to me, with respect to represent the 
true legal position. The other decision 
referred to above by and large support 
the view that I have taken of the matter. 


12. I have, therefore, no hesitation 
in holding that by virtue of the protest 
recorded by the petitioners in their appli- 
cations seeking payment, the petitioners 
had specifically reserved their right tọ 
seek enhancement and had not waived 
their right notwithstanding the unquali- 
fied language in which the receipt was 
executed. 


13. In the result, the petitions 
succeed, the impugned orders are quashed 
and I direct that the Land Acquisition 
Collector will deal with the applications 
of the petitioners under Section 18 (1) of 
the Act in accordance with law after 
notice to the petitioners. 


14. The petitioners would also 
have their costs. Counsel’s fee in each 
petition is fixed at Rs, 350/- 

Petitions allowed, 
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Ram Narain Kher. Plaintiff v. M/s. 
Pambassador Industries New Delhi and an- 
other. Defendants. 


I. A, No, 2392 of 1974 in Suit No. 399 
of 1974, D/- 28-5-1975. 


(A) Civil P. C, (1908), Order 39, Rule 
1 and Rule 2 — Patents Act (1970), Sec- 
tion 2 (j) and Section 64 (1) — Suit for in- 
fringement of Patent pertaining to air 
cooler — In claim before Patent authority 
plaintiff not stating that his design was 
improvement on previously existing coo- 
lers — Defendant disputing validity of 
Patent — Interim injunction tọ restrain 
defendant from manufacturing and selling 
his coolers held should not be granted. 
AIR 1965 Mad 327, Rel. on. (Paras 23, 24) 


(B) Patents Act (1970), Sections 2 (i) 
and 10 (4) — Invention not new — Ele- 
ments of novelty to support Patent indi- 
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cated — Patent pertaining to air cooler — 
Essentials to be specified by claimant in 
his claim indicated. 


When an invention is not itself new, 
the particular use of it for the purpose 
described in combination with the other 
elements of the system producing the ad- 
vantageous results would be a sufficient 
element of novelty to support the Patent 
and in a claim for Patent pertaining to air 
cooler the claimant must specify what par- 
ticular features of his device distinguish 
it from those which had gone before and 
show the nature of the improvement 
which is said to constitute the invention 
and the claim that there would be 25 per 
cent additional advantage of added cooled 
air by fixing the fan at the top of the 
cooler than in the customary way hither- 
to known in the front of the cooler must 
be succinctly stated in the claim before 
the Patent authority and must not be left 
to an inference raised on a general re- 
view of the specification. AIR 1930 PC 
1 and (1906) 23 RPC 745 and (1924) 41 
RPC 323 and (1916) 33 RPC 291, Rel. on. 

(Paras 5, 6, 7, 13. 14. 16. 17) 


Cases Referred: Chronological Paras 
ATR 1965 Mad 327 = (1965) 1 Mad LJ ai 
2 


AIR 1930 PC 1 = 31 Mad LW 126 LT 


(1924) 41 RPC 323 10 
(1916) 33 RPC 291 1i 
(1906) 23 RPC 745 g 

R, K. Makhija, for Plaintiff; M, K. 


Anand, for Defendants. 


ORDER.:— The plaintiff claiming to 
be the registered proprietor and grantee 
of Indian Patent No. 113388 dated 29th 
November, 1967, pertaining to air cooler 
by this application under Order 39, Rules 
1 and 2 and Section 151, Civil Procedure 
Code seeks an ad interim injunction res- 
training the defendants, their servants, 
agents and representatives from adopting 
the method and process for manufactur- 
ing, selling or offering for sale air coolers 
in infringement of the plaintiff’s aforesaid 
patent with further relief for rendition of 
accounts. 


2. The case of the plaintiff is that 
he has legal right to the aforementioned 
patent for the period ending 29th Novem- 
ber, 1983, and to refrain others from ex- 
ploiting the said patent rights without 
permission from him. According to the 
plaintiff the air cooler of the subject 
patent has distinct advantages over the 
air cooler presently known in the art, and 
that the coolers of the subject patent have 
acquired status and reputation. The griev- 
ance of the plaintiff is that in January, 
1974, he came to know that the defen- 
dants have infringed and further intend 
to infringe the aforesaid patent by wrong- 
fully adopting the plaintiffs process and 
method without his permission and are 
selling their coolers in Delhi The plain- 
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tiff accordingly avers that he is. incurring 
heavy loss due to the adoption of his 
patent and due to manufacturing. selling 
or offering for sale air coolers by the de- 
fendants. 

3. The defendants in their reply 
resisted the application, inter alia. on the 
ground that the plaintiffs patent, if any, 
was not valid and had been known in 
India and abroad much prior to the date 
of the alleged patent, i.e.. 29th November, 
1967: that the claims made by the plaintiff 
in the patent were vague and did not des- 
cribe the invention clearly and properly: 
that the patent was likely to be revoked 
on the ground that the air cooler of the 
plaintiff has no advantage and had been 
obtained by playing fraud on the patent 
office: that the subject of any claim of the 
complete specification is not an invention 
within the meaning of the Indian Patents 
and Designs Act, 1911: that the invention 
so far as claimed in any claim of the com- 
plete specification is obvious and did not 
involve any inventive step; and that the 
complete specification did not sufficiently 
and fairly describe the invention and the 
method by which it is to be performed. 


4, “Invention” as defined in Sec- 
tion 2 (j) of the Patents Act. 1970, (here- 
in called ‘the Act’) means any new and 
useful (i) art, process, method or manner 
of manufacture: (ii) machine, apparatus or 
other articles; (iii) substance produced by 
manufacture and includes any new and 
useful improvement of any of them, and 
an alleged invention. 

5. It would, therefore, be seen that 
having regard to the previous date of 
knowledge at the time the patent is grant- 
ed to a party it is essential that the party 
iclaiming patent should specify what par- 
ticular features of his device distinguish 
it from those which had gone before and 
show the nature of the improvement 
which is said to constitute the invention. 

6. A person claiming a patent has 
not only to allege the improvement in 
art in the form but also that the im- 
provement effected a new and very useful 
addition to the existing state of know- 
ledge, 

k; The novelty or the invention 
has to be succinctly stated in the claim. 

8. The function of the claim is “to 
define the scope of the invention claim- 
ed”. Claim must be clear, The applicant 
must describe the advantage sought to -be 
achieved by his invention in the claim. 

9, In Clay v. Allcock and Co. Ltd., 
1906 (23) RPC 745 it was observed that 
tit is a part of the duty of a patentee to 
tell the public of his claim, taken with 
the specifications and drawings, what he 
claims as hi 
they (the opposite party) must . not do 
without infringing 


his own and what, therefore, 


the’ patent; in, other. 
words he “must mark out- with -adequate. 


A- LR. 


distinctiveness, the boundary of the terri- 
tory that he claims to be exclusively of 
his own.” 


10. Im Marconi’s Wireless Tele- 
graph Co. v. Mullard Radio Value Co. 
nie (1924) 41 RPC 323 it was observed 

a 


‘if any claim for principle is made it 
must undoubtedly appear in the claim as 
that claim is stated and must not be left 
to an inference raised on a general re- 
view of the specification, or a general 
search among the language employed 
therein for the meritorious element of 
principle or idea”, 


1. In Clyde Nai (P) Company 
Ltd. v. Russel, (1916) 33 RPC 291 Lord 
Parker observed at page 306 

“that in describing and | ascertaining 
the nature of an invention consisting in 
the selection between possible alterna- 
tives, advantages to be gained, or the dis- 
advantages to be avoided, ought to be re- 
ferred to”. 


12. Now let us see what is the 
claim of the plaintiff. 

“(i) An air cooler comprising a’ cabi- 
net having openings in one or more walls 
thereof, water soaking material applied to 
the walls of the cabinet for the air drawn 
through the wall or walls to contact 
therewith, a trough frame with openings 
in its base above the walls for releasing 
water to soak the said soaking material, 
an exhaust fan at the top of the cabinet a 
deflector above the said fan, a discharge 
duct above the said exhaust fan for re- 
ceiving the air from the said deflector, 
said duct having the axis of its outlet at 
en angle to the vertical axis of the cabi- 
net; 

(ii) An air cooler as claimed in claim 
(i) comprising a cabinet in which one or 
more walls thereof have slots or perfora- 
tions with lining of water soaking mate- 
rial a trough frame with perforated base 
above the said walls for releasing water 


to soak said material, an exhaust fan 


-` within or above the said frame, deflector 


above the said fan and discharge duct 
above the deflector, said discharge duct 
having its outlet, mouth at an angle to 
the cabinet, said deflector deflecting the 
air blown by the said exhaust fan to the 
said discharge duct: 


(iii) An air cooler as claimed in 
claims G) and Gi) in which a water tank 
is placed at the base of the cabinet to 
receive the water trickling from the soak- 
ing material; 

üv) An air cooler as claimed in claim 
(iii) in which a pump is installed adjacent 
the cooler and forming a part of the tank 
receiving the trickled water for pumping 
water from the lower tank into the 
trough; 

{v} An air-cooler as claimed in pre- 


- vious claims in: which one. of the walls, is . 
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fitted a panei of triangular shape with 
perforations to cover the pump and the 
discharge pipe: 

(vi) A cooler as claimed in claims (i) 
and (ii) in which a rod with diverter 
discs is fitted at the mount of the dis- 
charge duct; and 

(vii) A cooler as claimed in claims (i) 
and (ii) in which the discharge duct is of 
triangular shape having a wide opening 
which forms the discharge opening.’ 

13. From a perusal of the claim 
made by the plaintiff before the patent 
-lauthority it is not claimed that the design 
proposed by the plaintiff was an improve- 
ment on any previously existing coolers 
in that there would be 25 per cent, addi- 
tional advantage of added cooled air by 
fixing the fan on the top of the cooler 
than in the customary way hitherto 
known in the front of the cooler as was 
sought to be urged during the course of 
arguments. 


14. In the statement of claim 
even claims have been made but the 
plaintiff has not stated the advantage 
sought to be achieved by his invention; 
in other words “the boundary of the ter- 
ritory that he claims to be exclusively of 

own. 


15. The defendants contend that 
the plaintiff in his claim has not claimed 
improvement in the article nor has he 
claimed the way of putting the fan. pro- 
ducing a new result. 


16. It is no doubt true that the 
claim made is addressed to the skilled 
persons in the art or trade and not to a 
common man yet there can be no escape 
from the fact that the novelty of the 
claim or the advantage derived by the 
(invention has to be succinctly stated in 
the claim and must not be left to an in- 
ference raised on a general review of the 
specification, 


17. It is equally true that even 
when the invention “was not itself new” 


but “the particular use of it for the 
purpose described in combination with 
the other elements of the system, and 


Producing the advantageous results”, 
would be a sufficient element of novelty 
to support the patent. It may be only a 
small step but that may be a step for- 
ward and that is all that is necessary’ ‘so 
far as the subject-matter is concerned 
(see Canadian General Electric Co. Ltd. 
v, Fada Radio Ltd.. AIR 1930 PC 1) but 
the advantages produced by the particu- 
lar use of the invention and the step re- 
sulting in the said advantages. has to be 
. Claimed in the claim filed with the patent 
authority, The claim in the instant case 
is descriptive and “left to an inference 
raised.on a general review of the specifi- 
_ cation” before one is able to ascertain the 
meritorious idea resulting in the 25% ad- 
ditional. advantage of added cooled air -as 
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sought to be explained during the course 


of arguments that by putting the fan on 
the top, more space is gained to throw 
more cooled air, 

18. It is incumbent under Sec- 
tion 10 (4) of the Act to fully and par- 
ticularly describe the invention and its 
operation or use and the method by which 
it is to be performed and disclose the 
best method of performing the invention 
which is known to the applicant and for 
which he is entitled to claim protection 
ending with a claim or claims defining 
the scope of the invention for which pro- 
tection is claimed. 


19. The claim of the plaintiff is 


singularly silent on the above-said aspect. 


20. The defendants by their plea 
that the invention and the advantages 
claimed by the plaintiff had not been 
adequately described in the patent and 
adequately claimed in the claim to bring 
it within the ambit of the term “inven- 
tion” within the meaning of the Act raise 
arguable matters thereby disputing the 
validity of the patent in question, 


21. The defendants having specifi- 
cally raised the ground that the claims 
made by the plaintiff in the patent were 
vague and did not describe the invention 
clearly and properly, are competent to 
claim revocation of the patent on that 
mune on terms of Section 64 (1) of the 

ct. 


22. In this view of the matter the 
contention of the learned counsel for the 
plaintiff that he started manufacturing the 
patented cooler in 1967: that his adver- 
tisements in the various papers in respect 
of his cooler were not opposed by any- 
body; that no frontal reply was given by 
the defendants to his notice dated 30th 
January, 1974, but on the contrary the 
defendants gained time to concoct a de- 
fence and that the defendants in fact had 
bought a cooler from him which circum- 
stances by themselves show that the coo- 
lers manufactured by the plaintiff were 
already not known to the pub- 
lic as such, are not required to be consi- 
dered for the purposes of disposing of 
this application, i 


23. The Court will be reluctant to 
grant an interim injunction if the defen- 
dants dispute the validity of the grant. 
Kerr on Injunctions 6th Edn. page 320 
has remarked that if the patent is new 
and its validity has not been established 
in a judicial proceeding till then, and if it 
is endeavoured to be shown that the 
patent ought not to have been granted, 


the court will not interfere D issuing a 


temporary injunction. (See also V. Mani- 
oka Thevar v. Star Plough Works, Melur, 


‘AIR 1965 Mad 327). 


24. Further the contention urged 
on behalf of the .plaintiff that the claim 


‘made by: him read as a whole does ‘dis- 
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close an improvement over the already 
existing coolers and as guch he could not 
be non-suited because of the challenge of 
the defendants that the claim was not 
succinctly and specifically made before the 


patent authority in terms of clause (i) of: 


Section 64 of the Act, is of no conse- 
quence, 

25. In the circumstances ad inte- 
rim injunction granted by Shri G, C. 
Jain, Additional District Judge, on iith 
June, 1974, is vaeated. The defendants, 
however, are directed to maintain correct 
and regular accounts of their business in 
respect of the coolers and file a copy of 
the accounts regularly in Court every 
month with a copy to the plaintiff, ‘The 
parties, in the circumstances of the case, 
are left to bear their respective costs. 

26. The observations made by me 
above shall, however, be without preiu- 
dice to the merits of the case. 

Order accordingly, 


AIR 1975. DELHI $0 
S RANGARAJAN, J. 


Sant Ram, Petitioner v, Union of 
India and others, Respondents. 

Civil Writ Nos. 1634 to 1038 of 1967, 
D/- 23-5-1975. 

(A) Displaced Persons (Compensation 
and Rehabilitation) Rules (1955), Rule 26 
—- Transfer of evacuee property — Rival 
claimants — Enquiry by Managing Officer 
into eligibility of claimants —- Oral hear- 
ing to claimants not required. ILR (1970) 
1 Dethi 1, Followed. (Para 6) 


(B) Displaced Persons (Compensation 
and Rehabilitation) Rules (1955) Rule 1 — 
Purpose behind the Rules, 


These Rules have been framed broadly 
with a view to rehabilitate displaced per- 
sons who were uprooted from their origi- 
nal homes because of the partition of the 
country and also to make provision for 
transfer of evacuee allottable property. 
Further idea is that as far as possible the 
persons in occupation may become the 
owners thereof so that there is the least, 
dislocation of persons in occupation on ac- 
count of transfer, (Para 9) 


(C) Displaced Persons (Compensation 
and Rehabilitation} Rules (1955), Rule 26 
— “Occupation” — Connotation of — 
Transfer of acquired evacuee property is 
discretionary. 


The word “occupation” denotes occu~- 
pation in one’s own right and would not 
cover the case of persons in occupation as 
licencees at the sufferance of an allottee, 
Persons who are not the sole occupants 
of the unit of property, but have no veri- 
fied claim, . cannot, therefore, claim a 
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transfer of such property as a matter of 
right though they are displaced persons 
in occupation of it. In the instant 
Case, even if the sub-tenants were 
“oceupants” of the property within the 
meaning of Rule 26, still they eould not 
ask for the porperty to be transferred 


becatise the expression employed in the 
Rule is only “May”. Besides, both of 
them being displaced evacuees without 


any verified claim, reccgnition of oceuna- 
tion by the department would be deter- 
minative. AIR 1965 Punj 395 (FB) and 
AIR 1964 Punj 137 Relied on: AIR 1961 
SC 143 and AIR 1965 SC 54 and AIR 1963 
SC 963, Distinguished. (Para 15) 

(D) Interpretation of Statutes — 
Meaning of words — Dictionary meaning 
—- Use of. 

It is one of the surest indices of a 
mature and developed jurisprudence net 
to make a fortress of the dictionary but 
to remember that statutes have always 
some purpose and ecbjeet to accomplish, 
whose sympathetic and imaginative dis- 
covery is the surest guide to their mean- 
ing. 148 F 2d 737. 739, Relied on. 

oe (Para 16) 

(E) Administration of Evacuee Pro- 
perty Act (1950), Section 12 — Lease of 
property by Muslim owner — Owner 
migrating to Pakistan— Subsequently 
property acquired by Custodian of 
Evacuee Property and original lease con- 
firmed by him — Lease held did not cease 
to exist when property was acquired by 
Custodian because lease confirmed was no 
encumbrance. (Para 20) 


Cases Referred: Chronological Paras 
(1974) C. W. No 119 of 1972, D/- 18-9- 

1974 (Delhi) 19 
ILR (1970) 1 Delhi 1 6 
AIR 1965 SC 54 = (1964) 7 SCR 800 11 
ATR 1965 Punj 395 = (1965) 67 Pun LR 

394 (FB 10, 12, 19 
AIR 1964 Punj 187 = 64 Pun LR 629 13 
AIR 1963 SC 963 = (1963) 1 SCR 196 16 
AIR 1961 SC 143 = (1961) 1 SCR 564 11 
148 F 2d 737 16 


D. D. Chawla, Sr, Advocate with C, 
L. Chaudhary, for Petitioner: V, P. Nanda 
(for Nos. 1 to 3) and P. N. Talwar {for 
Nos. 4 & 5), for Respondents. 

ORDER.:— This judgment will also 
dispose of writ Petitions 1035 to 1038 
of 1967. 


2. It is sufficient to state the facts 
in C. W. 1034 of 1967. The petitioner 
(Sant Ram) as well as the other peti- 
tioners in the connected petitions claim 
to be occupants of five shops bearing 
municipal number 1/1147-51, situated on 

T, Road, Shahdara. which originally 
belonged to a Muslim owner Fazil Jamil. 
Fazil Jamil had leased the said property 
to Respondents 4 and 5 (Harkishan Lal 
Malhotra and Krishan Gopal Malhotra) 
by means of lease deed dated 8-3-1948, 
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with effect from 5-12-1947, for a period of 
five years i. e until 5-12-1952. After 
Fazil Jamil migrated to Pakistan the pro- 
perty was notified as evacuee property 
and Respondents 4 and 5 and applied for 
comfirmation of the lease to them by the 
Muslim owner. They had sub-leased the 
shop No. 1/1147 to Parma Nand Talwar, 
shop No. 1/1149 te Puran Chand, shop 
No. 1/1150 to Kishan Singh. shop No. 1/ 
1147-A to Sant Ram and shop No. 1/1148 
to Harbans Lal. 

Do Fhe application by Respon- 
dents 4 and 5 to the Custodian for con- 
firmation of the said lease under Section 
40 of the Administration of Evacuee Pro- 
perty Act, 1950 was initially rejected by 
the Assistant Custodian (J) on 18-11-1951 
as barred by time. On appeal the 
authorised Deputy Custodian remanded 
the same to the Assistant Custodian for 
decision on merits. who by his order 
dated 27-10-1953 confirmed the lease, The 
tenants of the property were alse in- 
formed by the Assistant Custodian on 
48-5-1954 about the confirmation of the 
lease. The petitioners’ revision against 
the same was. dismissed. It is also to be 
noted that Respondents 4 and 5, who are 
brothers, had completed the construction 
at their own cost fof Rs. 2700) and the 
properties had been piven to them on 
Tease ona mothly rent of Rs. 106/4/-. 
This sum had been authorised to be spent 
by the tenants of the Muslim owner (vide 
the Custodian’s order dated 9-4-1954, 
page 163 of File No. 1/47/1151. Pt, I). 
The Custodian had stated that the tenants 
had not got back anything out of these 
amounts either from the owners or the 
petitioners. It is common ground that 
Respondents 4 and 5 had not occupied any 
of the shops personally and that they 
were under the occupation of sub-tenants. 
The tenants (respondents Nos. 4 and 5} 
had being given the right to create sub- 
tenancies under the lease which they had 
got from the Muslim owner. 

4, The property as a whole bear- 
ing Nos, 1/1147 to 1/1151 was a structure 
on the first floor of- -these shops (which 
no longer exists) and had been evaluated 
by the authorities as one unit for 
Rs. 8,212/-. 

4~A, Early in 1959 when the 
question of the disposal of the shops in 
question was taken up by the Managing 
Officer the occupants of the shops appear- 
ed before him on 9-3-1959 and made an 
application stating that they and not Res- 
pondents 4 and 5 were entitled to the 
transfer of the shops in their respective 
occupation to them. Respondents 4 and 
> submitted their replies on 29-3-1959. 
After the case was adjourned for some 
time a report was called for from the 
Mamaging Offfcer, on 10-6-1959. by the 
Regional Settlement Commissioner. The 
Managing Officer submitted his report on 
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or about 12-6-1959 seeking direction as to 
whether the shops be transferred to the 
occupants or to Respondents 4 and 5. The 
Regional Settlement Commissioner on re- 
ceipt of the report of the Managing Officer 
desired that the Managing Officer should 
send his final report after hearing the 
parties. The Managing Officer accordingly 
sent his final report after hearing the 
parties recommending the transfer of the 
shops to the respective occupants under 
Rule 26 of the Displaced Persons (Com~ 
pensation and Rehabilitation) Rules, 1955 
(hereinafter called the Rules). The Chief 
Settlement Commissioner agreed with the 
recommendation of the Managing Officer 
and passed an order on 22nd/25th Septem- 
ber, 1959 to the effect that the shops be 
transferred to the respective displaced 
persons in occupation under Rule 26 of 
the Rules. 


5. Respondents 4 and 5 filed a 
writ petition being C. W. 30-D of 1961 in 
the Circuit Bench of the Punjab High 
Court challenging the order of the Chief 
Settlement Commissioner dated 22/25-9- 
1959. The writ petition was dismissed 
as Premature on the ground that no final 
order had been passed by the Managing 
Officer. who was the authority to make 
the transfer. When the Managing Officer 
took up the case he gave opportunity to 
the parties to prove their respective cases 
and ordered on 25-2-1966 holding that 
Parmanand, Sant Ram. Harbans Lal 
Talwar, Puran Chand and Kishan Singh 
were eligible for the transfer of the shops 
im their occupation. Separate valuation 
of each shop was called from the Assis- 
tant Valuation Officer and it was ordered 
that as soon as the separate valuations 
were received offers would be issued ta 
the aforesaid occupants. 

6. Respondents Nos. 4 and 5 filed 


an appeal before the Assistant Settlement 
Commissioner (Appeal) which came up 


before the Settlement Officer (Shri 
. L. Bahl). with delegated powers 
of Settlement Commissioner, who 
agreed ‘with the order ` of the 


Managing Officer but felt that before the 
transfer was made to the occupants it was 
necessary to make the evaluation: he re« 
manded the case accordingly. Respondents 
Nos, 4 and 5 filed revision petition before 
the Settlement Commissioner (Shri O, N. 
Vohra) in so far as Shri A. L. Bahl had 
held, agreeing with the order- of the 
Managing Officer, that the occupants were 
eligible for the transfer of the property. 
The occupants filed a revision before the 
same officer but from that part of the 
order of Shri A. L. Bahl by which he had 
remanded the case for enquiry regarding 
valuation of the property. Shri O. 

Vohra dismissed the revision petition filed 
by the occupants and accepted that filed 
by Respondents Nos. 4 and 5 on the 
ground that the expression “occupation” 
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under Rule 26 did not mean actual occu- 
pation and hence the transfer of the shops 
had to be made to Respondents Nos. 4 and 
5. The present Writ Petition has been 
filed impugning the order dated 10-3-1967 
(copy of which is Annexure VI to the 
petition), Among the grounds raised in 
the writ petition it had been stated that 
the occupants. namely, the petitioners in 
this petition and in the connected peti- 
tions, have not been heard, There is no 
substance in this contention because it 
has been held by a Division Bench of this 
Court (to which I was a party) in Union 
of India v. Smt. Bishan Devi, ILR (1970) 
1 Delhi 1 that no such oral hearing is re- 
quired. 

T The main question for conside- 
ration in this and the connected petitions 
is whether the word “occupant” employ- 
ed in Rule 26 means a person who is en- 
titled to occupation and who is said to be 
in occupation of the same through j 
sub-tenants, namely, the tenant or whe- 
ther it means the person actually in oc- 
cupetion, The other incidental questions 
are whether for Rule 26 to apply each of 
the occupants should be in sole occupa- 
tion of the entire unit of property; in 
other words, whether Rule 26 would ap- 
ply to a case like the present where five 
persons are separately in occupation of 
each of the five shops, which together 
form one unit for purposes of valuation 
and of transfer, yet another question, 
again of some importance, would be whe- 
ther the Managing Officer, in any case, 
could effect a division of similar unit of 
property into five sub-units for the pur- 
pose of effecting transfers to each of them 
for an appropriate valuation. 


8. It is necessary, in the first place, 
to read Rule 26, which occurs in Chap- 
ter V of the Rules: 


“Transfer of acquired evacuee pro- 
perty which is an allottable property is in 
sole occupation of a person who does not 
hold a verified claim.-—- ere an ac- 
quired evacuee property which is an al- 
lottable property is in the sole occupation 
of a displaced person who does not hold 
a verified claim, the property may be 
transferred to him— 

(i) in the case of an industrial con- 
cern if he pays at once not less than 25% 
of the value thereof and agrees to pay the 
balance in instalments spread over a pe- 
riod not exceeding 2 1/2 years from the 
date of the initial payment; 

(ii) in the case of any other proper- 
ty 

(a) where the value of the property 
does not exceed, in the case of a shop in 
a rural area or in a town other than those 
mentioned in Appendix X. two thousand 


rupees and in the case-of any other pro- 


perty five thousand rupees, if he pays at 
once 20 per cent. of the value thereof and 
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agrees to pay the balance in four equal 
annual instalments from the date of the 
jnitial payment; 

(b) where the value of the property 
exceeds the limits specified in clause (a) 
or where the property consists of a shop 
situated in a town specified in Appendix 
X, if he pays at once not less than 33 1/3 
per cent of the value of the property and 
agrees to pay the balance in two equal 
annual instalments from the date of the 
initial payment: 

Provided that in the case of acquired 
evacuee property including an industrial 
concern which js an allottable property, 
he may, at his option pay at once 20 per 
cent of the value of the property in cash 


and agree to pay the balance with in- 
terest in seven equated annual instal- 


ments. 

Provided further that in the case 
of an acquired evacuee property other than 
an industrial concern, the value of which 
is more than rupees ten thousand but 
does not exceed rupees fifteen thousand, 
the occupant shall be required to pay the 
balance together with interest at the rate 
specified in Rule 28, in three equal annual 
instalments.” 


9, It would appear from the 
scheme of the Rules that they have been 
framed broadly with a view to rehabili- 
tate displaced persons who were uprooted 
from their original homes because of the 
partition of the country and also to make 
provision for transfer of evacuee allot- 
table property. The petitioners in these 
connected petitions as well as Respondents 
Nos. 4 and 5 are displaced persons. The 
further idea also seems to be that as far 
as possible the persons in occupation be- 
came the owners thereof so that there is 
the least dislocation of persons in occu- 
pation on account of transfer, The rent 
control law can reasonably be expected to 
take care of it. when such complaints arise 
between a tenant and his sub-tenant, in 
areas like Delhi where such legislation 
exists. l 

10. The scheme of the Act and the 
Rules were explained by H. R. Khanna, 
J. (as he then was) when he spoke for the 
Full Bench of the Puniab High Court in 
Smt. Jamuna Bai v. Union of India, (1965) 
67 Pun LR 394 = (AIR 1965 Punj 395) 
(FB), The expression ‘occupation’ in Rule 
30, since deleted, fell for consideration. It 
was held that the said expression denoted 
a person being in occupation in one’s own 
right but not a person in occupation as li- 
censee at the sufferance of an allottee. 
There are also observations therein to the 
effect that the framers of the Rule 30 in- 
tended that the person in occupation 
should remain the actual allottee as one. 
whose occupation has been recognised by 
the Department. But Mr. D. D. Chawla 
says that the property vested as evacuee 
property in the Custodian -with.. effect 
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from 30-7-1951, the date on which notice 
was issued under Section 7 (1) of the Ad- 
ministration of Evacuee Property Act. 
This fact appears from the order of Cus- 
todian of Evacuee Property (Mr. U. 5. 
Dixit) dated 9-3-1951 (which is on pages 
919-20 of file Part I No. J-1147-1151). His 
contention is that once the property is 
vested in the Custodian under Section 8 
of the said Act he could take possession 
of the property, so vested in him, under 
Section 9. An application had to be made 
under Section 40 to the Custodian to con- 
firm any lease by the evacuee-owner to 
any other person. It may be recalled 
that the tenancy was confirmed by the 
Custodian in favour of Respondents Nos. 
4 and 5 on 27-10-1973. Mr. D. D. Chawla 
argues that before the said tenancy was 
confirmed the sub-tenants concerned (the 
petitioners in this case) were in actual 
Possession and in one of the files produc- 
ed by the Department (No. Part II-1/1147- 
1151, p. 78) there is a Receipt No. 508428 
dated 27-4-1953 — Receipt Book No. 5085 
— for a sum of Rs. 15/4/- in favour of 
Parma Nand (one of the sub-lessees) is- 
sued by the office of the Custodian of 
Evacuee Property, Delhi Province. 


11. Reference has also been made 
in the above said case to the observations 
of Wanchoo, J. fas he then was) speaking 
for the, majority of the Supreme Court in 
Upper Ganges Sugar Mills Ltd. v. Khalil- 
ul-Rehman, (AIR 1961 SC 143) while deal- 
ing with Section 20 of the U. P. Zamin- 
dari Abolition and Land Reforms Act, 
1951. The expression “occupation” there- 
in was stated to be not a term of art. Re- 
ference has also been made to another de- 
cision, Amba Prasad v, Mahaboob Ali 
Shah, (AIR 1965 SC 54), where Hidayat- 
ullah, J. (as he then was) spoke for the 
Supreme Court in a case arising under 
Section 20 of the U. P. Zamindari Aboli- 
tion and Land Reforms Act and observed 
that “occupant” must mean a person ac- 
tually holding the land in possession; in 
other words, the person in actual posses- 
sion for the purpose of that Act was the 
tenant when the conflict was between a 
proprietor and a tenant: between a tenant 
and the sub-tenant it was the latter. Ex- 
plaining the scheme of the said Act Hida- 
yatullah, J.. observed that it was the only 
logical way to interpret the above section 
of the Act which had done away with all 
intermediaries, 


12. Mr. D. D. Chawla, learned 
counsel for the petitioner wanted that the 
same interpretation should be adopted 
with reference to the word “occupant” 
occurring in Rule 26. Having given this 
argument, which at first sight appeared 
attractive, my earnest consideration it 
does not seem to me that such a con- 
struction can be adopted having regard to 
the scheme of the present Act and the 
Rules framed thereunder because of. the 
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vital difference that there is between the 
present Act and the U. P. Act; there is no 
question. in the present case of any ex- 
tinction of any one’s title or of the ex- 
tinction of title of any intermediary: the 
acquisition under Section 12 of the Act 
vests it “free from all encumbrances”, On 
the other hand, as pointed out by H., R. 
Khanna, J.. in Jamna Bai, (AIR 1965 Punj 
395) (FB) the framers of the present rules 
had clearly intended that the person in 
occupation should be the actual allottee 
whose occupation has been recognised by 
the Department (vide page 400 of the re- 
port), The conclusion was expressed on 
this aspect as follows by H. R. Khanna, J., 
speaking for the Full Bench: 


“I would accordingly hold that the 
word ‘occupation’ used in Rule 30 refers 
to the case of a person to whom part of 
the property has been allotted or who has 
otherwise been recognised by the rehabi- 
litation department as occupant of that 
property. It denotes occupation in one’s 
own right and would not cover the case 
of persons in occupation as licensees at 
the sufferance of an allottee” (vide pages 
401-02). 

13. In Chapter V of the Rules the 
following are material: Rule 22 provides 
for classes of allottees acquiring evacuee 
property; Rule 22 (b) refers to a shop in 
the occupation of a displaced person, the 
value of which does not exceed fifteen 
thousand rupees (it was Rupees ten thou- 
sand until substituted by GSR 750 dated 
22-5-1962). Rule 24 provides that where 
any acquired evacuee property, which was 
an allottable property, is to be transferred 
to any person in occupation thereof in 
Satisfaction of the whole or part of the 
compensation payable to such person, the 
value shall be determined having in mind 
the considerations set out in that rule 
R. 25 relates to an applicant for payment 
of compensation, in the sole occupation of 


acquired evacuee property which is allot- 
table evacuee property; the same may be 
transferred to him in lieu of compensa- 
tion payable to him under the Act. The 
details as to how the compensation is to 
be worked out and adjusted have also to 
be provided in the rules. Rule 26, set out 
above, deals with acquired evactiee pro- 
perty which i is an allotitable property when 
the same is in the sole occupation of a 
displaced person who does not hold a 
verified claim; the property may be trans- 
ferred to him in the manner provided 
therein. There is only a discretion to 
transfer to such a person(s) who cannot 
claim such transfer as a matter of right 
(vide Sodhi Harbaksh Singh v. The Cen- 
tral Government, (1962) 64 Pun LR 629 
= (AIR .1964 Puni 137)). 

14. It is also necessary to set out 
Rules 30 and 31, both of which have since 
been deleted: the former with effect from 
20-12-1960 and the latter w.e.f. 10-3-1963: : 
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“30. Payment of compensation where 
an acquired evacuee property which is an 
allottable property is in occupation of more 
than one person. If more persons than 
one holding verified claims are in occu- 
pation of any acquired evacuee property 
which is an allottable property, the pro- 
perty shall be offered to the person whose 
net’ compensation is nearest to the value 
of the property and the other persons may 
be allotted such other acquired evacuee 
property which is ellottable as may be 
available: 


Provided that where any such pro- 
perty can suitably be partitioned, the 
Settlement Commissioner shall partition 
the property and allot to each such person 
a portion of the property so partitioned 
having regard to the amount of net com- 
pensation payable to him. 

Explanation 1, — The provisions of 
the rule shall also apply where some of 
the persons in occupation of any acquir- 
ed evacuee property which is an allottable 
property hold verified claims and some do 
not hold such claims. 

Explanation II. — If any acquired 
evacuee property has been allotted to a 
member of a family as defined in sub-rule 
(3) of Rule 7 who does not hold any veri- 
fied claim and if another member of the 
family holding a verified claim is in oc- 
cupation of such property, the compensa- 
tion payable to such other member of the 
family may be adjusted against the value 
of the property. 


31. Transfer of acquired evacuee pro~ 
perty in occupation of displaced persons 
none of whom holds a verified claim. 
Where an acquired evacuee property 
which is an allottable property is in oc~ 
cupation of more than one displaced per- 
son none of whom holds a verified claim. 
the property may be transferred to the 
displaced person who occupies the largest 
portion of the property or where two or 
more such displaced persons occupy a 
portion of the property which js equal in 
area, the property may be transferred to 
the displaced person who has been in oc- 
ae of such portion for a longer. pe- 
riod, 

2. The provisions of Rule 26 shall 
apply to the transfer of acquired evacuee 
property under this rule in the same man- 
ner as they apply to the transfer of such 
property under that rule.” 


“15. When Rule 31 was deleted 
there was an amendment to Rule 22 also. 
Before the’ amendment -Rule 22 did not 
contain the provision, which has now been 
added, that the property referred to in 
sub-clauses (a) and (b) would not be al- 
lottable if it was in the occupation of two 
or more persons, whether any or all of 
them were displaced persons or not. ‘It is 
in this setting that Rule 22 (as it has been 
amended) has to be read along with Rule 
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26, which alone applies to the presen# 
case, in the background of omission of 
not only of Rule 30 but also along with 
the omission of Rule 31 at the same time 
as an amendment to Rule 22. In this con-« 
text it may also be noticed that there was 
no justification for importing into Rule 
26 an obligation on the part of the autho- 
rities to transfer property to non-claim- 
ants in whose occupation such property 
may happen to be: Rule 26 merely vest- 
ed power in the authority concerned to 
make the transfer or not according to cir- 
cumstances, Persons who are not the sole 
occupants of the unit of property, but 
have no verified claim. cannot, therefore, 
claim a transfer of such property as a mat- 
ter of right despite there being displaced 
persons in occupation of it. In other 
words, even in the view most favourable 
to the petitioners in the connected writ 
petitions, namely, that they are “occu- 
pants” of the property within the mean- 
ing of Rule 26, still they could not ask 
for the property to be transferred in this 
writ petition because the expression em- 
ployed therein is only “may”. Besides, 
between two sets of rival claimants, both 
of them displaced evacuees without any 
verified claim, recognition of occupation 
by the department would be determina- 
ive, 


16. The expression “occupation” 
in Rule 26 would thus seem to take colour 
from its context the same not having been 
defined either in the Act or in the Rules. 
One cannot always go by the ordinary dic- 
tionary meaning. It will be useful to re- 
call the observation ` of Judge learned 
Hand (vide 148 F 2d 737, 739) that ‘it is 
one of the surest indices of a mature and 
developed jurisprudence not to make a 
fortress of the dictionary but to remember 
that statutes have always.some purpose 
and object to accomplish, whose sympa- 
thetic and imaginative discovery is the 
surest guide to their meaning”, It is in 
the same way that one has to understand 
the decision of the Supreme Court in the 
Cantonment Board v, Dipak Parkash, 
(AIR 1963 SC 963) where the expression 
“occupation” in Section 99 (2) (c) of the 
Cantonments Act. 1924 was construed in 
the context of‘liability for tax. There 
was a lease taken by the Central Govern- 
ment of half a bungalow which was being 
used at the relevant time by some Mili- 
tary officer as his residence. It was held 
that the occupation was that of the Cen- 
tral Government through the Military 
Officer whom it had permitted to reside 
in it. In paragraph 13 (p. 965) Das Gupta, 
J., while reaching the abovesaid conclu-« 
sion also made the following observations: 


“Where the Central or the State Gov- 
ernment after obtaining the lease under 
Section 7 leases it out to any person, if 
is itself not entitled to actual occupation 
but has to put the sub-lessee into occu 
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pation. In such a case, it may be reason- 
ably said that the Government has ceased 
to be in occupation.” 


These observations were made in the con~ 
text of explaining how the Central Gov- 
ernment continued to be liable for the as- 
sessed tax because it had only permitted 
the Military officer to occupy the build- 
ing. It does not seem to me that the said 
observations may support the contention 
of Mr. D. D, Chawla that because there 
were sub-leases to the petitioner in these 
connected Writ Petitions they must be 


considered to be in occupation and not 
the tenants whose lease from the original 
Muslim owner, effective from 9-12-1947, 
was confirmed on 27-10-1953. He could 
not get anv assistance likewise, from the 
passage which he has cited from Stroud’s 
dictionary (volume 3 (1953) Edn.}. pages 
1954-55) which has culled out different 
meanings from the word “occupation” 
from different statutes. In these circum- 
stances any payment of rent by Parma 
Nand, one of the petitioner sub-tenants, 
to the Custodian on 27-4-1971 (Depart- 
ment File Part II page 78) or the survey 
report (p. 227 of the same file) showing 
that Kishan Chand, one of the sub- 
tenants, was in occupation since Sept. 
1949, could not be of any avail. Nor can 
any useful reliance be placed by Mr, D. 
D. Chawla on what Shri A. L. Bahl said 
in his order (copy of which is Annexure 
V to the petition) that “three out of five 
respondents were regular tenants of the 
department and they had been paying 
rent to the Custodian direct” because this 
is totally opposed to the fact. which is 
now well-known and is common ground, 
that there had been and could be no pay- 
ment of rent by the sub-tenant to the 
Custodian after the confirmation of the 
leases to Respondents Nos. 4 and 5 on 
27-10-1953. In such a situation the con- 
firmation of the lease would really relate 
back to 9-12-1947 from which date the 
lease in favour of Respondents Nos, 4 and 
5 of the original Muslim owner became 
effective. Anything that happened in 1949 
is also something which is not relevant 
because the Custodian himself could not 
have taken any step to take possession of 
the property prior to 27-1-1951 on which 
date alone the property was declared as 
evacuee property, I have highlighted 
these details because any omission to refer 
to them may lead to a possible confusion, 
as it did at the earlier stages of the argu- 
ment before me about there being any 
recognition of the sub-tenants in this case. 


17. It is elso necessary to repel 
another inference which is sought to be 
drawn by Mr, D, D. Chawla, based on a 
note of the Managing Officer (Shri K. K. 
Mittal) dated 24-6-1959 Gn the Depart- 
ment File Part JI, pages 38 to 40) suggest- 
ing that there had been recognition of the 
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sub-tenants. This view had been fully re- 
pudiated by his superior officer. Shri I. D. 
Chaudhary, Assistant Settlement Commis- 
sioner by his letter dated 2nd/3rd July, 
1959 arenes 33-34 of the same file), He 
stated: 


“I have gone through the reports of 
the Managing Officer carefully. I am, 
however, not inclined to endorse the view 
taken by the Managing Officer as I do not 
see any reason for debarring the original 
tenants i.e.. Sarvshri Harkishan Lal Kri- 
shan Gopal from the right of allotment of 
the property which is a rightful one under 
the Displaced Persons (Compensation and 
Rehabilitation) Act particularly when they 
still continue to be the tenants of the 
department, The sub-tenants Shri Parma 
Nand etc.. who are in actual occupation 
of the property cannot be taken as tenants 
of the department as they have no such 
relationship. The responsibility for pay- 
ment of arrears of rent/lease money has 
been fixed by the department on the ori- 
ginal lessee and as such they can be held 
eligible for transfer of the property. Since 
the property as one unit is worth below 
Rs. 10,000/- it can be allotted as such to 
the original allottees irrespective of the 
fact whether there are one or more shops 
in it.’ 


18, In this case, as it is seen from 
Annexure R-i to the return filed by Res- 
pondents Nos. 4 and 5. the Assistant Cus- 
todian had, by his order dated 18-5-1954, 
asked the sub-tenants to attorn to the te- 
nanis. The authorisation was only in 
favour of the tenants; they were the per- 
sons from whom the Custodian could col- 
lect the rents. 


19. Shri O. N. Vohra has taken a 
relevant factor into account namely. that 
Rs, 2,700/- had been spent by the tenants 
in order to complete the building: this 
factor had been taken into account by the 
authorities concerned repeatedly when- 
ever the question of the arrears of rent 
due by the tenants was taken up by the 
concerned Department. In addition to 
this factor. it was also obvious that the 
sub-tenants had not paid any rent to the 
tenants; the tenants themselves had not 
got back anything from either the origi- 
nal owners or from the sub-tenants, These 
considerations did weigh with Shri O. N. 
Vohra when he directed that the trans- 
fer should be made to Respondents 4 and 
5. The git ian in Rule 26 being 

a 59 


“may” and not the sub-tenants 


' couid not obviously challenge the exer- 


cise of such discretion in this writ peti- 
tion. Realising the difficulty which he 
faced not only on this account but also 
by reason of the fact that a single unit 
was in the possession of five persons 
which may involve a fresh valuation if 
transfers to each of -them could be made 
and the possibility of the valuation itself, 
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in such a case, even going beyond Rupees 
15,000/-, in which event there would have 
to be a sale, Mr. D. D. Chawla realised at 
the final stage of the argument, that he 


could not ask. in these Writ Petitions, for 
any transfer being made to the peti- 


tioners. All that he claimed, later. was 
that being persons in. possession they had 
sufficient interest to file these Writ Peti- 
tions (as decided by me in Chakravarti 
Malhotra v. Union of India, (C. W. 119 of 
1972 decided on 18-9-1974) (Delhi)} and 
that, his clients had sufficient standing for 
questioning the legality of the transfer 
effected in favour of Respondents Nos. 4 
and 5. This again depen only on the 
question whether the tenants could be said 
to be persons in “occupation” within the 
meaning of Rule 26. If the criterion. as 


“expressed in the Full Bench de- 
cision of the Punjab High Court 
in Smt. Jamna Bai (AIR 1965 Punj 


395), is that the person in occupation 
should be one who is recognised by the 
Department; it is not possible to regard 
any of the petitioners in these connected 
petitions as persons whose possession was 
recognised by the Department. Recogni- 
tion cannot be afforded to two rival sets 
of persons with reference to the same 
property at the same time. By reason of 

e leases in favour of Respondents Nos. 
4 and 5 having been confirmed on 27-10- 
1853 which, as I said. would relate back 
to the date 9-12-1947, Respondents Nos. 4 
and 5 alone were the recognised occu- 
pants of the building in question but not 
all or any of the petitioners, 


20. Mr. D. D., Chawla raised a fur- 
ther contention that the lease in favour of 
Respondents Nos. 4 and 5 also ceased 
when the property was acquired by the 
Custodian as provided under Section -12 
of the Act. All that Section 12 (2) pro- 
vides is that on the publication of notifi- 
cation under sub-section (1) acquiring 
some evacuee property the right, title and 
interest of the evacuee would be extin- 
guished and the evacuee property would 
vest absolutely in the Central Govern- 
ment “free from all encumbrances”. But 
then a lease confirmed by the Custodian 
is obviously no such encumbrance. This 
- will be clear from Section 19 of the Act 
which gives the power to the Custodian to 
vary or cancel a lease or allotment of any 
property acquired under the Act clearly; 
if a lease is an encumbrance and if the 
acquisition by the Central Government 
under Section 12 was sufficient to vest the 
evacuee. property in the Central Govern- 
ment free from leases confirmed by the 
Custodian then there would be no need 
‘for a provision like Section 19. 


24. In the result, none of the peti- 
_tioners in these Writ Petitions has been 


_ able to: successfully assail the order. of, 
transfer of the property to Respondents - 


Nos. 4 and 5, ‘the -value’ as stated ‘by ‘the 


Union of India v. Bhagwan ‘Dass 
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officers concerned having been even less 
than Rs. 10,000/- and hence allottable pro- 
perty. which did not require to be sold. 
22. The writ petition accordingly 
fails and is dismissed but in the circum- 
Stances without costs. 
Writ Petition dismissed, 


om 
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Union of India, Petitioner v. Bhagwan 
Dass, Respondent. 

Civil Revn. No, 166 of 1971, D/- 7-8- 
1975.* 
(A) Civil P. C. (1908), Order 8, R. 10 
—— Scope — Defendant desiring to file 
written statement on his own accord but 
failing to file it within time allowed by 
court — Jurisdiction of court to pro- 
nounce judgment without recording evi- 
dence. AIR 1936 Bom 285 and AIR 1964 
J. & K. 58, Dissented from. (Order 8, 
Rule 5). 

The condition precedent for proceed- 
ing under Order 8, Rule 10 is that the 
court must require the defendant to file 
the written statement and if on being so 
required the defendant fails to comply 
with the order within the time allowed, 
the court has been given the power to 
pronounce the judgment against him, 
However, allowing the defendant merely 
time to file.qa written statement which he 
wants to file on his own does not amount 
to an order by the court requiring the de- 
fendant to file the written statement. 

(Para 4) 

In the instant case, the defendant 
sought time to file the written statement 
which he wanted to file on his own. but 
failed to file it within the time allowed. 

Held. Order 8, Rule 10 does not apply 
fo the case and the court, therefore, had 
No jurisdiction to pronounce the judgment 
against the defendant. After refusing op- 
portunity to the defendant to file the writ- 
ten statement. the court should have pro- 
ceeded to hear evidence ex parte, because 
failure of the defendant to file the writ- 
ten statement does not amount to admis- 
sion of the facts alleged in the plaint with- 
in the meaning of Order 8, Rule 5. This 
provision does not apply to a case where 
a written statement has not been filed. 
AIR 1969 Puni & Har 329, Relied on; AIR 
1936 Bom 285 and AIR 1964 J, & K. 58, 
Dissented from. (Paras 4, 5) 


Cases Referred: Chronological Paras 


AIR 1972 Pat 81. = 1971 BLJR 742 9 
AIR 1971 All 494 i 


5 
AIR 1969 Puni & Har 329 = 71 Pun LR 


198 . 


*(Against order of H. K, S. Malik. Addl. . 
J.. Sm. C. C., Delhi, D/- 2-12-1970). . , 


'S/LS/E95/75/MBR | `. 





_*Final Scheme — Variation made 
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19. In Civil Application No. 1950 
Cof 1974, rulé is discharged with no order 


“sas to costs. ~ 


Appeal allowed and Rule discharged. 
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% B, J. DIVAN, C. J. AND T. U. MEHTA, J. 


-Gordhanbhai Kahandas Dalwadi, 
Petitioner v. The Anand Municipality, 
Anand and others, Respondents. 

Special Civil Appln. No. 653 of 1970, 
= Ð/- 25-11-1974. 


(A) Bombay Town Planning Act 1954 
. (27 of 1955}, Section 32 (1), Cl. (xiv) — 
Je 
draft scheme regarding final plo — 
Owners of that plot not affected thereby 
— Petitioner, the owner of side 
plot which is not reconstituted so as 
to include land of plot X cannot challenge 
about reconstitution of plot X and its be- 
ing allowed to remain with owners. 
(Para 4) 
(B) Constitution of India, Article 226 
— New point — Objection not raised be- 
fore proper Authority — Whether can be 
permitted in writ petition — (Bomb ay 
Town Planning Act (27 of 1955), Section 
32 (1)). 


Where the petitioner though an in- 
dividual notice under Section 32 (1) of the 
Bombay Town Planning Act had been 
issued to him to state his objection to 
draft Final Town Planning Scheme, had 
not raised any objection that no com- 
pensation was provided for deprivation 
of his right of way, it was held that he 
could not make any grievance for not 
- providing for compensation in writ peti- 
tion. (Para 5) 


(C) Bombay Town Planning Act 1954 
(27 of 1955), Section 18 (2) (k) — Regu- 
lations in final development Plan and 
Final Scheme —- Variance between — 
Which prevails. 

The regulations made as a part of the 
final development plan which was made 
under the Act can be suspended in so far 
as may be necessary for proper carrying 
out of the scheme. In view of Section 18 
(2) (k) the regulations contained in the 
final development plan must yield to the 
contents of the final scheme as published 
by State Government. Hence it cannot 
be urged that the commencement certi- 
ficate granted by Municipality to owners 
of plot was in any way illegal or void or 
in contravention of regulations which 
formed part of final development plan. 

(Para 6} 

V. B. Patel, for Petitioner; I. C. Bhatt 

(for No. 1). A. A. Patel, Asstt. Govt. Plea- 


der with M/s. Purnanand & Co., Addl. 
KS/LS/£21/75/VSS 
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Govt. Pleader (for Nos, 2 and 3) and C. T. 
Daru (for Nos. 4 to 12), for Respondents. 


DIVAN, C. J.:— The petitioner 
herein has prayed that the permission 
granted by the Anand Municipality to 
respondents Nos. 4 to 12 to put up a 
structure on Final Plot No. 127/1 of Town 
Planning Scheme No. 1 of Anand Town 
should be quashed or revoked and the 
petitioner has also prayed that the final 
Town Planning Scheme No. I of Anand 
Municipality should be quashed and set 
aside in so far as it concerns Final Plot 
No. 127/1 and the concession granted in 
respect of Final Plot No. 127/1 and the 
extinguishment of the right of way pur- 
chased by the petitioner for value under 
a sale deed, should be done away with 
and the Town Planning Officer should be 
directed to award compensation to the 
petitioner for the loss of that right of 
way. The petitioner has further prayed 
that the decision given by the Town Plan- 
ning Officer, which is Annexure “D” to 
the petition. in so far as it pertains to the 
land of the petitioner, should be quashed 
and set aside, 


2. The petitioner is at present the 
owner of a plot of land which bears Final ` 
Plot No. 126/1 in Town Planning Scheme 
No. 1 of Anand Municipality. This plot 
admeasures 489 square’ yards and the plot 
was purchased by the petitioner on Janu- 
ary 19, 1962, for a sum of Rs. 16,342/-. 
On this land the petitioner has put up a 
residential bungalow but the construction 
was complete ‘before the Municipality 
declared its intention regarding the Town 
Planning Scheme in question. On June 
12, 1964, the Municipality passed a reso- 
lution declaring its intention for prepar- 
ing a Town Planning Scheme covering the 
area in which this land of the petitioner 
and the bungalow thereon are situated, On 
January 7. 1966, a draft Scheme was pre- 
pared and published by the Municipal 
Authorities. The draft scheme was sanc- 
tioned by the Government on September 
19, 1966, and as a consequential measure, 
the Town Planning Officer was appointed 
in connection with this scheme on Sep- 
fember 30, 1966. On February 28, 1969, 
the Town Planning Officer gave his deci- ` 
sions under the Bombay Town Planning 
Act. 1954, (hereinafter referred to as ‘the 
Act’) regarding the reconstituted plot. 
Petitioner’s Plot Number 126/1 is imme- . 
diately to the East of Final Plot No. 127/1 
which belongs to respondents Nos. 4 to 12 
herein. It may be mentioned that Final 
Plot No. 127/1 admeasuring 187.03 square 
meters is a part of the final Plot No, 127. 
As a result of the Town Planning Scheme 
as finally published, a Town Planning 
Scheme road 30 feet wide and running 
roughly North-South js laid out through 
Final Plot No. 127. At the stage of the 
draft scheme, it was proposed that the 
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land which has now gone to form F'inal 
Plot No. 127/1 should be allocated to 
Final Plot No, 126/1 as 
However, at the time of the finalisation of 
the Scheme by the Town Planning Off- 
cer, this type of reconstitution was not 
done and the land of Final Plot No. 126/1 
remained as it was and Final Plot No. 
127/1 remained wiih the original owners 
of Final Plot No. 127, namely, respon- 
dents Nos. 4 to 12. The petitioner says 
that in order to have access for his Final 
Plot No. 126/1. he had purchased a per- 
manent right of way over 12 feet strip of 
land touching the Southern boundary of 
the petitioner’s plot and this right of way 
was to the East of Final Plot No. 126/1. 
Under the Final Town Planning Scheme 
as published by the Government, no com- 
pensation is being awarded to the peti- 
tioner for the loss of this right of way. 
However, a 12 feet wide road running 
towards West and from the Southern 
boundary of the plot of the petitioner has 
been provided and the petitioner has ac- 
cess to the newly laid 30 feet wide Town 
Planning Scheme road along this 12 feet 
wide road, The retitioner further states 
that respondents Nos. 4 to 12 have been 
granted permission by the Municipal Au- 
thorities of Anand Municipality to build on 
Final Plot No. 127/1 without leaving any 
margins and the permission has been 
granted to put up a residential house and 
the commencement certificate as shown 
by Annexure "G” to the petition has been 
issued by the Chairman of the Town 
Planning Committee of Anand Municipa- 
lity. According to the petitioner the con- 
cession which has been granted to res- 
pondents Nos. 4 to 12 regarding this plot 
of Final Plot No. 127/1 is in contraven- 
tion of the regulations which were issued 
by the Anand Municipality when the 
development plan of Anand Town was 
prepared. It is the contention of the 
petitioner that the Town Planning Scheme 
as finalised by the Town Planning Offi- 
cer and as accepted by the Government 
and finally published was not framed in 
accordance with the regulations which 
formed part of the development plan and 
did not conform to those regulations. 
Under the regulations the minimum size 
of a building unit wes required to be 500 
square metres so far as a domestic build- 
ing was concerned and that was the mi- 
nimum area of building unit for a domes- 
tic building and it was obligatory upon 
the Town Planning Officer so to prepare 
the Town Planning Scheme that no build- 
ing unit for a domestic building was less 
than 500 square metres. Moreover, at the 
time of granting permission to put up 
residential building on Final Plot No. 
127/1. it was obligatory on the Municipal 
Authorities to see that the margins pres- 
cribed by these Regulations which formed 


part of the development plan should have 


. 


reconstituted.’ 


A.L R. 


been observed, Yet the permission was 
granted by the Municipal Authorities per- 
mitting respondents Nos, 4 to 12 to put up 
a building over 100 per cent. of the area 
of Final Plot No. 127/1 and that is why 
the petitioner has challenged that permis- 
Sion granted by the Municipal Authori- 
ties. These are the contentions of the. 
petitioner. 


3. In order to appreciate the con- 
tentions raised by Mr. Patel on behalf of 
the petitioner herein, it will be necessary 
to refer to some of the provisions of the 
Act. Chapter II of the Act deals with 
Development Plan and under Section 3 
sub-section (1) of the Act, as soon as may 
be after the coming into force of the Act, 
subject however to the provisions of the 
Act. every local authority shall carry out 
a survey of the area within its jurisdic- 
tion and shall, not later than four years 
from the date on which the Act comes 
into force, prepare and publish in the 
prescribed manner a development plan 
and submit it to the State Government 
for sanction. It may be pointed out that 
the State Government has the power to 
extend the time limit of four years laid 
down in Section 3 (1) for the preparation 
of the development plan, The develop- 
ment plan for Anand Town was prepared 
and finalised on May 18, 1967 and Regu- 
lations called the Anand Town Develop- 
ment Regulations, 1966, formed part of 
that development plan. Under Section 7 
a development plan shall generally 
indicate the manner in which the 
development and improvement of the 
entire area within the jurisdiction of the 
local authority are to be carried out and 
regulated. In particular the development 
plan has to contain proposals designating 
the use of the land for purposes such as 
residential, industrial, commercial and 
agricultural, Under Section 8 the parti- 
culars which are required to be publish- 
ed and submitted to the State Govern- 
ment along with development plan are 
mentioned and under clause (iti) of Sec- 
tion 8 regulations enforcing the provisions 
of the development plan. and explaining 
the manner in which necessary permission 
for developing any land can be obtained 
from the local authority have to be sub- 
mitted to the State Government along 
with the plan. Under Section 10 of the 
Act, on receipt of the development plan 
under Section 8, the State Government 
may, after consulting the Consulting 
Surveyor and within the prescribed period 
sanction the development plan ang the 
regulations as so received unless any 
modifications therein are considered to 
be necessary by the State Government. 
Under clause (d) of Section 10 (1), the 


sanction accorded by the State Govern- 
ment either under clause (a) or under 
clause {c) is to be notified in the Official 
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Gazette and the development plan to- 


gether with the regulations so sanctioned . 
is to be called the “final 


development 
plan”. As pointed out above, the final 
development plan was sanctioned by the 
State Government on May 18. 1967 and it 
came into force with effect from July, 1, 
1967. Section 10-A provides for variation 
of the development plan and if the State 
Government is of opinion either on a pro- 
posal from the local authority in that be- 
half or otherwise that it is necessary in 
the public interest to make any variation 
in the final development plan whether 
sanctioned before or after the commence- 
ment of the Bombay Town Planning 
(Gujarat Amendment) Act. 1965, it shall 


‘publish in the Official Gazette the varia- 


tions proposed in the development plan 
and aie amendments, if any, in the regu- 
lations. It may be pointed out that so far 
as the main challenge of the petitioner is 
concerned. it is on the ground of the re- 
gulations framed as part of the final de- 
velopment plan fer Anand. Under Sec- 
tion 12 of the Act restrictions have been 
set out on development work after publi- 
eation of the declaration of intention of 
the local authority for the formulation, of 
a development plan for the area within 
the jurisdiction of that local authority 
and under Section 12. on or after the date 
on which a declaration of intention to 
prepare a development plan is published 
under sub-section (1) of Section 4 in res- 
pect of any area, no person shall carry 


-on any development work in any build- 


ing or in or over any land within the 


' limits of the said area without the permis- 


sion of the local authority which shall be 
contained in a commencement certificate 
granted by the local authority in the form 
prescribed and Annexure “G” which has 
been challenged in this particular case 1s 
the commencement certificate granted by 
Anand Municipality on January 20. 1970, 
to the respondents Nos. 4 to 12. 


4. Chapter IV of the Act deals 
with the declaration of intention to make 
a Scheme and making of a draft Scheme, 
whereas Chapter JII deals with the mak- 
ing of Town Planning Scheme. Under 
this Act first the local authority has to 
make a declaration of intention to make 
a Town Planning Scheme in respect of the 
whole or any part of the land over which 
it has jurisdiction and Section 18 lays 
down as to what the contents of a Town 
Planning Scheme should be. Under Sec- 
tion 18 clause (i) provision has to be 
made in the Town Planning Scheme for 
fhe imposition of conditions and restric- 
tions in regard to the open space to be 
maintained about buildings, the percen- 
tage of a building area for a plot. the 
number, size, height and character of 
buildings allowed in specified areas. the 
purposes to which buildings or specified | 
areas may or may not be appropriated, 
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the sub-division of plots, the discontinu- 
ance of objectionable users of land in any 
area in reasonable periods, parking space 
and loading and unloading space for any 
building and the sizes of protections and 
advertisement signs. We may mention 
that under clause (k) of Section 18 (1) the 
suspension, so far as may be necessary for 
the proper carrying out of the scheme, of 
any rule, bye-law, regulation. notification 
or order made or issued under any Act of 
the State Legislature or any of the Acts 
which the State Legislature is competent 
to amend can also be included in the 
Town Planning Scheme when provisions 
are made therefor. Section 25 which is 
to be found in Chapter IV provides for 
the contents of a draft scheme. Under 
clause (c} the draft scheme has to con- 
tain the particulars regarding the extent 
to which it is proposed to alter the boun- 
daries of original plots. Under clause (i) 
the laying out or re-laying out of land 
either vacant or already built upon has 
also to be provided in the draft scheme. 
Clause (e) of Section 25 requires that a 
draft scheme shall contain a full descrip- 
tion of all details of the scheme under 
such sub-clauses of clause (2) of Section 
18 as may be applicable. Under Section 
32 duties of the Town Planning Officer 
have been provided. Under Section 32 (1) 
in accordance with the procedure pres- 
eribed, the Town Planning Officer shall, 
after notice given by him in the pres- 
cribed manner. define and demarcate the 
areas allotted to. or reserved, for a pub- 
lic purpose of the local authority and the 
reconstituted plots. Under clause (xiv) 
he has to draw in the prescribed form the 
final scheme in accordance with the draft 
scheme provided that he may make vari- 
ation from the draft scheme and the Town 
Planning Officer can make no substantial 
variation without the consent of the local 
authority and without hearing any objec- 
tions which may be raised by the owners 
concerned. It may be pointed out that 
in the draft scheme there was a proposal 
to reconstitute Final Plot No, 126/1 be- 
longing to the petitioner in such a man- 
ner as to include 187 square metres or so 
of Final Plot No. 127/1 as part of Finall. 
Piot No. 126/1. However, in the final 
scheme a variation was made from the 
draft scheme under the powers conferred 
upon the Town Planning Officer under 
Section 32 (1) clause (xiv) proviso. It may 
be pointed out that inasmuch as the 
owner of the land. namely, the owner of 
Final Plot No. 127/1 (respondents Nos. 4 
to 12 herein) was not going to be affected 
by the variation from the draft scheme, 
it was not necessary to hear them and so 
far as the petitioner, the owner of Final 
Plot No. 126/1 was concerned, he was not 
the owner of Final Plot No. 127/1 and it 
was. therefore. not necessary to hear him. 


Therefore, the contention urged on behalf 
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of the petitioner about the reconstitution 
of Final Plot No. 127/1 as indicated in 
the final draft scheme and allowing that 
plot to remain with respondents Nos. 4 to 
12 cannot be successfully challenged by 
the petitioner. 

5. The grievance made by the 
petitioner regarding failure on the part of 
the Town Planning Officer in the final 
scheme to award him compensation for 
the loss of right of way over the 12 feet 
strip of land which was running towards 
the East is also without substance. An- 
nexure “A” to the fetition is a copy of 
the notice which was served on the peti- 
tioner individually and the final para- 
graph of the notice is in these terms:— 


‘If you have any objection or propo- 
sals to make in respect of any of the 
values, increment, contribution or com- 
pensation shown in this form or in any 
other plot in which you are interested 
within the area of the scheme. you in 
person or your duly authorized represen- 
tative should appear before me (at the 
place specified below) with the requisite 
documents or certified copies thereof with 
extract from the Property Register Card 
or Record of Rights on 29th September, 
1967, at 2.30 and be prepared to give. proof 
ae support of your objection or propo- 
sals,’ 


The contents of Annexure “A” show that 
there was no proposal to award any com- 
pensation to the petitioner in respect of 
the loss of right of way about which a 
grievance is being made in the petition. 
Yet the petitioner does not seem to have 
raised any objection that no compensation 
was provided for deprivation of his right 
of way for which he had paid an amount 
of Rs. 77%/- to the owner of the land over 
which the right of way was running. 
Under these circumstances, since no ob- 
jection was raised regarding the amount 
of compensation payable to him or re- 
garding the amount of contribution which 
the petitioner was required to pay. he 
cannot make any grievance so far as the 
present petition is concerned on the 
ground that the final scheme did not pro- 
vide any compensation to him for the loss 
of his right of way for which at one stage 
he had paid an amount of Rs. 777/-. 


6. The main contention which has 
been urged by Mr. Patel on behalf of the 
petitioner herein is regarding the alleg- 
ed breach of regulations which formed 
part of the final development plan. A 
copy of the relevant extracts of the regu- 
lations is to be found at Annexure “F”. 
The simple answer to this contention of 
Mr. Patel is that under Section 18 (2) (k) 
the scheme can provide for the suspen- 
sion. So far as may be necessary for the 
proper carrying out of the scheme, of any 

- rule, bye-law., regulation, notification or 
order made or issued under any Act of 
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the State Legislature or any of the Acts 
which the State Legislature is competent 
to amend. Hence the regulations made as 
a part of the final development plan which 
was:made under the said Act can be 
suspended in so far as may he necessary 
for proper carrying out of the scheme 
and as between the regulations contained 
in the final development plan and the 
provisions of a scheme which are con- 
trary to those regulations, the scheme is 
to prevail over the regulations of the final 
development plan. It has been pointed 
out by the Chief Officer of Anand Muni- 
cipality in his affidavit-in-reply that as a 
part of the Town Planning Scheme, which 
was finally sanctioned by the State Gov- 
ernment, regulations, Annexure “A” to 
the Final Town Planning Scheme, were 
published and those regulations and the 
scheme were sanctioned by the State 
Government and so far as Final Plot No. 
127/1 was concerned, provision was made 
in those Regulations that no margin should 
be imposed on that final plot and the 
minimum area of a building unit should 
not be required in connection with that 
final plot. Thus, in view of Section 18 (2) 
(k) the regulations contained in the final 
development plan must yield to the con- 
tents of the final scheme as published by 
the State Government and hence it can- 
not be urged that the commencement cer- 
tificate granted by the Anand Municipa- 
lity to respondents Nos. 4 to 12 was in 
any way illegal or void or in contraven- 
tion of the regulations which formed part 
of the final development plan. The peti- 
tioner cannot complain about the final 
scheme in so far as his own Final Plot 
No. 126/1 was not reconstituted so as to 
include land of Final Plot No. 127/1. He 
also cannot complain about the reconsti- 
tution of Final Plot No. 127/1 in such a 
manner as to allow it to remain with the 
original owners, respondents Nos, 4 to 12. 
He further cannot complain about any 
violation of regulations or any departure 
from the regulations contained in the 
final development plan so far as the con- 
tents of the final development scheme are 
concerned, Under these circumstances, 
all the main challenges set out in the 
petition to the final Town Planning 
Scheme No. 1 so far as it concerns Final 
Plot No. 127/1 must fail. 


7. By an order passed on Civil 
Application No. 2712 of 1970 in this Spe- 
cial Civil Application, being order dated 
November 3, 1970. on respondents Nos. 4 
to 12 undertaking to the Court that they 
would not claim any equities arising by 
reason of their being permitted to con- 
struct on Final Plot No. 127/1 pending the 
hearing and final disposal ‘of this petition 
and that the construction made by them 
would be subject to any orders which may 
be made in the petition and would abide 
‘by the result of the petition, interim in~« 
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junction which was earlier granted 
against them was modified to the extent 
that they were free to make building con- 
struction on Final Plot No. 127/1 provid- 
ed they left a margin of 10 feet along the 
border between their Plot No. 127/1 and 
the petitioner’s Plot No, 126/1. This order 
was to be without prejudice to the rights 
and contentions of the parties in this 
petition, It may be pointed out that the 
plans which were originally submitted by 
respondents Nos. 4 to 12 for putting up 
the building on Final Plot No. 127/1 re- 
lated to the entire area of Final Plot No. 
'127/1 since under the regulations of the 
Town Planning Scheme, they were entitl- 
ed to put up a structure covering the en- 
tire area of Final Plot No. 127/1. It may 
further be pointed out that the permission 
of the commencement certificate which 
was granted, a copy of which is Annex- 
ure “G” to the petition. was in respect of 
a residential house and the cammence-~ 
ment certificate was granted to build ac- 
cording to the plans submitted. However, 
in view of the condition laid down by this 
Court at the time of passing the order 
dated November 3, 1970. on Civil Appli« 
cation No. 2712 of 1970, respondents Nos. 
4 to 12 were required to leave a margin 
of 10 feet between the structure put up 
by them and the western boundary of 
Final Plot No. 126/1 belonging to the 
petitioner. It is but natural. therefore, 
that considerable modifications were re- 
quired to be made in the structure as ac- 
tually put up by respondents Nos. 4 to 12 
as compared with the plan for residential 
house as originally submitted by them to 
the Municipality. On February 8, 1971, 
an application was made to the Anand 
Municipality on behalf of respondents 
Nos. 4 to 12 that a no-objection certificate 
should be issued by the Municipal Autho- 
rities since the modification on the origi- 
nal plan was required in view of the con- 
dition imposed by the High Court. On 
February 12, 1971, such a no-objection 
certificate was resolved upon and actual- 
ly the no-objection certificate was issued 
on February 15, 1971. Since the modifi- 
cation or the departure from the plan as 
originally submitted has been necessitated 
by a condition imposed by this Court at 
the instance of the petitioner, and that too 
during the pendency of this Special Civil 
Application, it is not open to the peti- 
tioner to complain or make a grievance 
about the departure from the original plan 
and hence the prayer in the petition 
which was introduced by way of an 
amendment carried out in 1973 that res- 
pondents Nos. 4 to 12 should be directed 
to remove the structures which they had 
illegally constructed on the said final plot 
or to direct the first respondent Munici- 


pality to take steps tor the removal of 
the said structures, cannot be granted. It 
has been pointed out in the petition that 
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respondents Nos. 4 to 12 had constructed 
shops in Final Plot No, 127/1 and though 
the plan submitted by them was for resi- 
dential tenements, shops have been con- 
structed leaving a margin of 10 feet along | 
the border between the said plot and the 
plot of the petitioner and a margin of ten 
feet to the South of their plot but they 
had constructed a stair-case to the South. 
It was contended in the amended peti- 
tion that the construction of stair-case and 
building of shops was illegal. Since these 
structures have been put up by respon- 
dents Nos. 4 to 12 only during the pen- 
dency of this petition and if the petition 
fails it would be open to them to put up 
the building in accordance with the ori- 
ginal submitted by them to the Municipal 
Authorities, no grievance of the petitioner 
on this score can be entertained. 

: These were the only challenges 
urged on behalf of the petitioner. Each 
of these challenges fails. This Special 
Civil Application, therefore, fails and is 
dismissed with costs. Rule discharged. 

Application dismissed. 
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Rehana Rahimbhai Kasambhai, ALD 
pellant v. The Transport Manager. Ahme- 
dabad Municipal Transport Service, 
Ahmedabad and others, Respondents, 

First Appeal No, 267 of 1972. Dj- 
29~7~1974,* 

(A) Torts — Negligence — Bus acci- 
dent — Rash and negligent driving of bus 
~~ Evidence and proof — (Motor Vehicles 
Act (1939), Section 110-B). 


From the evidence on record it was 
clear that the driver of the bus was driv- 
ing it on the incorrect side and that he 
was driving it at a more than normal speed 
which was expected on a road congested 
with the traffic of school children. Even 
according to the driver of the bus the in- 
jured girl who was coming from the Oppo- 
site side was driving her cycle on the cor- 
rect side. But at a particular point she 
took a sudden turn and even the driver of 
the bus swerved his vehicle towards the 
same side with the result that her cycle 
collided with the left hand front bumper 
and wheel of the bus. It was an admitted 
position that there were no cross roads at 
the place where the accident occurred. and 
in the ordinary course the victim had ab- 
solutely no reason to take a sudden turn 
towards right hand side. Had she no 
reasons to apprehend that she would be 
crushed by the on-coming bus towards 
E gta A ON O 


*(Against decision of M. K. Shah, Motor 
Accidents Claims Tribunal, Ahmedabad, 
in Appln. No. 15 of 1969.) 
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her, there was no necessity for her to 
take the turn towards her right hand side. 

Held on facts of the case that the 
Toot and! main cause of the accident was 
the rash and ‘negligeni driving of the bus, 
‘The injured was scared om account of 
rather rash and negligent driving of the 
bus and it was on account of this scare 
that she took the decision of swerving her 
cycle towards her right hand side. 

(Para 13) 

(B) Motor Vehicles. Act {1939}, Sec- 
tion 110-B — Neglicence — Bus accident 
~~ Contributory negligence — Liability 
—- Doctrine of apportionment — (Torts 
— Negligence — Contributory neg- 
ligence.) 

Those who are moving with heavy 
and mechanically operated vehicles in 
toad traffic bear e greater responsibility 
not only towards the padestrian and 
cyclists but also towards equally heavier 
and: speedier vehicles and should, there- 
fore. drive their vehicles in such a manner 
that they cam stop them and take them 
into control within a fraction of a moment 
to avoid a collision. The driver of such a 
vehicle should always be on a proper look 
out and watch the road behaviour of all 
the pedestrians and vehicles moving on 
the road. (Para 16) 

But this does not mean that the 
pedestrians, cyclists. and others who use a 
public road owe no duty fo themselves 
and others moving on the road. They can’t 
afford to be heedless and careless to the 
traffic rules, and can’t always get rid of 
their responsibility be throwing the whole 
blame on the driver of a heavier vehicle. 
It is. therefore necessary that a disciplined 
traffic behaviour om a public road is a sine 
qua non of the personal safety of all who 
use that road. (Para 15) 


A person is guilty of contributory 
negligence jf he ougkt reasonably to have 
foreseen that. if he did not act as a rea- 
sonable, prudent man, he might be hurt 
himself: and in his reckonings he must 
take into account the possibility of. others 
being careless. In the case of contributory 
negligence the Court can apply doctrine 
of apportionment. This power is implied- 
ly vested in the tribunal by the Parlia- 
ment by creating a duty to award a just 
compensation under the Motor Vehicles 
Act. (Paras 20. 21) 

In the instant case it was found that 
after apprehending danger that she would 
be erushed by the incoming bus towards 
her the injured girl who was driving her 
cycle on the correct side fook a wrong 
decision in faking a sudden turn towards 
her right hand side. It was not difficult 
for her to take a decision to stop at the 
place where she first apprehended danger 
instead of going on her wrong side to in- 
vite further danger, All. that. was | ex- 
pected of her was that she should ‘not 
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have failed to take reasonable care of her 
own safety. It is found that by taking 
her cycle on the wrong side of the road, 
she put her own safety to a greater jeo- 
pardy. Thus she having not taken proper 
care has definitely contributed to the ac- 
cident. (Para 21) 

In such a case it is necessary to de- 
termine as to what extent she has made 
this contribution. The chain of causation 
which led to the accident and want of 
reasonable care which the claimant failed 
to exercise, if appreciated in a compre- 
hensive and integrated manner would pro- 
vide a good guide on the question of ap- 
portionment, Thus in the light of the chain 
of causation it was clear in the instant 
case that initially it was the negligence of 
the driver of the bus which frightened 
the girl to take a particular decision. It 
Was as a result of this negligence jn driv- 
ing the bus which induced the injured in 
taking a wrong decision of going to the 
wrong side. The girl was hardly of 16 
years of age. A girl of her age would 
surely not possess the matured.and full 
thinking which could be expected of a 
person of an advanced age. Under the 
circumstances her contribution to the ac- 
cident should not be assessed at 50%. If 
an infegrated and comprehensive view of 
caution and responsibility is taken. it can- 
not be said that the injured has contri- 
buted anything more than 25% to the un- 
fortunate accident. (Para 22) 


(C} Motor Vehicles Act (1939), Sec- 
tion 110-B — Award of compensation — 
Personal injury — Accident due to con- -` 
tributory negligence — Quantum of dama- 
ges — Facfors to be considered — (Torts 
Negligence — Damages — Quantum 
of}. 

In eases of personal injury. general 
damages can be given under three heads, 
namely:—. ' 

(1) Personal suffering and loss of en- 
joyment of life; 

(2) Actual pecuniary loss resulting in 
any expenses reasonably incurred by the 
plaintiff; and 

(3} The probable future loss of in- 
come by reason of incapacity or dimini- 
shed capacity for work. 

So far as the female claimants are 
concerned, one question which every court 
should never fail to take into considera- 
tion is whether the accident has resulted 
in any injury which would diminish her 
prospects in the matrimonial market. 
(1972) 13 Gui LR 662, Foll. (Para 23) - 

In the instant case the injured Girl who 
was hardly of 16 years of age and got a 
permanent limp was held entitled to get 
under 
the head of personal suffering and loss of 
enjoyment of life. In absence of any 
proof of pecuniary loss under the second 
head she was not entitled tg any damages. 
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After taking into consideration the facts 
that she was a young girl of 16 to 17 years 
of age; she has to pass the whole of her life 
with a limp in one of her legs; Obviously 
her matrimonial prospects have been sub- 
stantially impaired. She is taking educa- 
tion in school and that there is no reason 
not to believe that by the course of time 
she would have been able to acquire the 
earning capacity which would be just suff- 
cient to maintain herself and her family. 
She is also found to be a sports girl but as 
a result of the injury which she has re- 
ceived, she is unable to pursue the sports 
of her choice. This would be a permanent 
handicap to her in future life and would 
result in the deprivation of the ordinary 
enjoyment of life, She was awarded the 
compensation of Rs. 7.500/- under the third 


head the probable future loss of income ' 


by reason of incapacity or diminished 
capacity for work. Over and above that she 
was also held entitled to special damages 
of Rs. 2,700/- actually spent after medical 
treatment. Thus the total amount of com- 
pensation which she was found entitled 
to get was of Rs. 20.200/-. But reducing 
that amount in proportion to the contri- 
bution in negligence which she made to 
the extent of approximately 25 % she was 
awarded the compensation of Rs. 15.000/-— 

(Paras 23 and 34) 


Cases Referred: Chronological Paras 
AIR 1973 Guj 216 = (1972) 13 Gui LR 

920 20 
(1972) 13 Guj LR 662 20 


(1967) 1 AC 826 = (1967) 2 WR 806 22 
AIR 1960 Raj 224 = 1960 Raj LW 284 m 


1953 AC 663 = (1953) 3 WLR 279 22 
(1952) 2 QB 608 = (1952) 1 TLR 1377 21 
(1949) 2 KB 291 = (1949) 1 All ER 620 22 
1948 AC 140 = 1948 LJR 768 19 
1931 AC 1 = 100 LJKB 97 20 


(1922) 1 AC 129 = 91 LJPC 38 19. 20 
AIR 1916 PC 208 = (1916) 1 AC 719 18 


(1876) 1 AC 754 = 46 LJQB 573 18 
(1842) 10 M & W 546 = 62 RR 698 18 
(1809) 11 East 60 = 10 RR 433 18 


R. K. Abhichandani, for Appellant; 
G. N. Desai (for Nos. 1 and 2) and V, S. 
Mehta (for No, 3). for Respondents. 


T. U. MEHTA, J.— This appeal ari- 
Ses out of the appellant’s petition before 
the Motor Accidents Claims ‘Tribunal, 
Ahmedabad. for getting the compensation 
of Rs, 17,700/- on account of the injuries 
received by her as a result of collision 
with a passenger bus belonging to the 
Ahmedabad Municipality on 22nd July, 
1968, on Maninagar-Vatva road between 
Uttamnagar and Prakeshnagar bus stops 
in the evening at about 5.20 p.m, The 
learned Judge of the-Tribunal having dis- 
missed the appellant’s claim petition. the 
appellant-petitioner has preferred this ap- 
peal The petition was registered before 
the said Tribunal as application No. 15/69. 
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2. The facts of the case are that 
the appellant-petitioner is studying jin 
school and is residing with her parents at 
Isanpur. At the time of the accident. she 
was of 16 years of age and was studying 
in 9th Standard, She was usually going 
to her school and returning home an 
cyele. On the day of the incident after 
her school hours were over, she was re- 
turning home and proceeding from Jawa- 
har Chowk to Uttamnagar. At that time 
one municipal transport bus which was 
driven by the original opponent No. 3, 
Dayabhai Chhaganji, was found coming 
from the opposite side from Uttamnazgar 
bus stand. According to the petitioner- 
appellant the said bus was being driven 
with an excessive speed and was running 
on its wrong side. The story of the aw- 
pellant is that when she first saw the 
bus, it was at a distance of about 40 ft. 
from her and though she saw that the said 
bus was coming in front of her on the 
wrong side, she thought that the bus 
would take the right side of the road but 
after a few minutes she found that the 
bus continued to rush towards her at the 
same speed. The appellant says that 
thereupon she apprehended danger to her 
life and thought that the bus was likely 
to hit her. The appellant further claims 
that she was gomg on the left extremity 
of the road, Beyond this road was a 
kutcha strip of road which was full of 
pits and some cement concrete machine 
was also lying there. The appellant says 
that therefore it was not possible for her 
to go further on her left, with the result 
that she took a decision to swerve towards 
her right hand side. presuming that she 
would be able to bye-pass the bus safely 
as the bus was rushing towards ‘her left 
hand side. However. according to the 
appellant, even the driver of ‘the bus 
swerved his vehicle towards the same side 
with the result that her cycle collided 
with the left hand front bumper and 
wheel of the bus. The appellants cycle 
was entangled in the bumper of the bus 
and she herself was thrown away on the 
kutcha road on her right hand side. at a 
distance of about 10 ft. from the place of 
collision. Immediately theneafter the bus 
stopped, The appellant says that after 
being thrown away she was rendered un- 
conscious. 


3. The appellant has produced the 
evidence of one Thakorbhai Somabhai 
Barot, whose deposition appears at Ext. 
53. It is said that this witness was one 
of the passengers travelling in this bus. 
Evidence reveals that this passenger im- 
mediately got down from the bus, and 
with the help of another passerby named 
Kantibhai Purshottambhai Patel, Ex. 55, 
took the appellant to L. G. Hospital, 
Maninagar. The appellant was treated at 
the hospital where it was found that the 
tibia and fibula bones of her left leg were 


40 Guj. | {Prs, 3-8] 


The doctor also took two x-ray pictures 
of the said fractured bones, The appel- 
lant was thereafter discharged from the 
hospital on 26th July. 1968. However, the 
appellant continued to receive pain and 
felt that she was not cured. She was, 
therefore, shown to enother Orthopaedic 
Surgeon Dr. Mahendra ‘Trambaklal 
Mehta, whose deposition appears at Ex. 
57. This doctor is working as Honorary 
Surgeon in Civil Hospital and has also his 
private clinic at Khanpur, He examined 
the appellant on 12th August, 1968, when 
he found that the wound on the tibia was 
discharging pus and, was in septic condi- 
tion. This doctor again took X-ray pic- 
tures. He removed the plaster and dress- 
ed the wounds, He further found that the 
fracture of the bones had not united. On 
20th March, 1970, he again examined the 
appellant and found that the left leg of 
the appellant was disabled permanently 
to the extent of 12%, on account of the 
thickening of the bore at the site of the 
fracture, Ultimately the left leg of the 
appellant was shortened by half an inch 
with the result that she had got a perma- 
nent limp. Thus according to this doc- 
tor, the appellant has got a permanent 
T uiy to the extent of 12% in her left 
eg, 


4, It is found that the appellant 
was totally disabled for about six weeks 
during which time she could not attend 
her school. It is the case of the appel- 
lant that before the accident she was able 
to take part in sports, and being a good 
sports girl, she took part in the sports 
competition for running. hopping and 
kho-kho and also secured prizes on some 
occasions. However, on account of the 
injury which she has received, she is not 
“mow able to pursue any of these games. 
She is not able to run on account of the 
limp and though previous to the incident 
she sometimes used to walk the distance 
between her house and her school, she is 
now required to go to the school only by 
bus. In her deposition, the appellant 
claims that now on account of her per- 
manent disability she is not able to walk 
at a stretch for more than 20 to 25 minutes 
because if she tries to walk. she gets pain. 
She further deposes that she can climb 
the stairs very slowly and feels ashamed 
on account of her limping gait. 


5. The case of the appellant thus 
is that she got the above referred injury 
on account of the rash and negligent driv- 
ing of the bus by its driver. The father 
of the appellant one Rahimbhai Kasam- 
bhai, whose deposition appears at Ex. 71, 
has deposed that there is scarcity of good 
boys in his community and the difficulty 
- in obtaining a suitable match for the girl 
‘has now increased on account of the per- 
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fractured. The fracture was thereafter re-. 
duced by the doctor on 24th July, 1968.. 


A.I R. 


manent limp which the appellant has got 
due to this accident. i 


6. The appellant has produced evi- 
dence to show that she spent Rs. 2,700/- 
for her treatment. She has therefore 
claimed this amount and has further 
Claimed Rs. 15,000/- for pain and suffering 
as well as for loss of earning and diminu- 
ar of her value in the matrimonial mar- 
et, 

T. As against the above the case of the 
respondent the Transport Manager, Ah- 
medabad Municipal Tranpt, Service, is that 
the accident has occurred not on account 
of any negligence of the driver of the bus, 

ut on account of the negligence of the 
appellant herself, The case of the res- 
pondent is that the driver of the bus was 
going on the correct side of the road and 
with a moderate speed because it was 
the time when there were many school 
children on the road going home after the 
school hours. It is further pleaded on 
behalf of the respondent that though the 
appellant was going on her cycle on the 
correct side of the road when the bus 
came nearer to her, she suddenly took a 
turn towards her right hand side with 
the result that the driver of the bus 
swerved his bus towards his right hand 
side in order to save the appellant. How- 
ever, in spite of the utmost care the driver 
of the bus could not escape from the 
collision with the result that the cycle 
driven by. the appellant collided against 
the left hand side of the fore-wheel of the 
bus, and the appellant received the inju- 
ries In question According to the res- 
pondents, therefore. this accident would 
not have occurred had the appellant not 
preferred to swerve to her right hand side 
and had preferred to go straight on her 
own side. 


8. Ex, 69 is the panchnama of the 
place of the incident, This panchnama 
Was prepared a few hours after the inci- 
dent and was over at about 8.00 p. m. 
The panchnama reveals some very signifi- 
cant facts which are very much material 
for appreciating the disputed points in 
this case, We shall, therefore, shortly 
narrate these facts. The road where the 
accident occurred is asphalted ang the as- 
phalted area of the road is of 20 ft. in 
width. The bus was going from south 
to north and the appellant was coming on 
her cycle from north to south. At the 
time of the panchnama the bus was fac- 
ing towards north-east. Since the bus 
was going from south to north its left 

nd side was the western side 
of the road, while the left hand 
side of the appellant, who was riding 
on her cycle was the eastern side of the 
road, Now the panchanama shows that 
when the same was prepared, the left hand 
side of the front wheel of the bus was 
8 8" away from the western border of 
the asphalt road, while its right hand side 
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-front wheel was 4’ 6” away from.. the 


eastern side of the road. The width’ of 


the bus was 7’ 6”. So far as the rear two 
wheels are concerned, the left pand side 
rear wheel of the bus was 6’ 11” from the 
western edge of the road while its right 
hand side rear wheel was 6 6 from the 
eastern edge of the road. This position 
of the bus makes it clear that at the time 
of the panchnama it was lying occupying 
the major portion of the eastern half of 
‘the road which means that at that time 
it was occupying a substantial portion of 
its right hand side of the road. The ac- 
cident is said to have occurred at a place 
‘which is about 2’ away from the western 
half of the road from the position of the 
left hand side fore-wheel of the bus, It 
is an admitted fact that on both the sides 
of the road there were kutcha strips on 
which pedestrians could walk. 


9, Apart from the deposition of 
the appellant-petitioner we have also got 
in evidence the deposition of appellant's 
above referred witness Thakorbhai Soma- 
bhai Barot, Ex. 53. Since this witness 
was one of the passengers travelling in 


the bus and since he has deposed to some - 


very material facts relating to this case, 
it would be necessary to narrate at this 
stage the nature of the evidence given by 

is witness. The witness says that he 
boarded this bus from Isanpur at 5.10 
p m. and occupied a seat near the rear 
door of the bus on its left hand side. He 
deposes that the road from Isanpur upto 
Uttamnagar is a kutcha road and when 
the bus was passing on this kutcha road 
it gave a lot of jerks with the result that 
he found it uncomfortable to sit. He, 
therefore, got up from his seat and pre- 
ferred to stand catching hold of the ceil- 
ing bar of the bus to avoid jerks. The 
witness says that the bus did not stop at 
Uttamnagar bus stand and continued to 
run at an increased speed when it came 
on the pucka road from the Uttamnagar 
bus stand. He further deposes that after 
coming on the pucka road, the bus was 
found running on the wrong side of the 
road i.e., the eastern side keeping a dis- 
tance of 5 to 6 ft. from the eastern boun- 
dary of the road. At this time the pedes- 
trian traffic of students was already on 
the road going from Prakashnagar side to 
Uttamnagar side, The witness thereafter 
claims that since he was standing, he 
could observe the movement on the road 
from wind screen of the bus. At that 
time he saw the appellant coming in front 
of the bus on her cycle which was driven 
by her on the correct side of the road 
ĉe.. on the eastern side. At that time the 
distance between the bus and the appel- 
lant was about 30’. The. witness could not 
see anything further, but within a second 
or two, he heard a clashing sound and 
immediately thereafter found that the bus 
had stopped, He at once got down from 
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' the bus. and found that the cycle of the 


appellant had got entangled in the front 
portion of the bus, Many other passers- 
by thereafter collected and, as already 
noted above, the witness took the girl 
with the help of other witness Kantilal 
Purshottamdas to L. G, Hospital at Mani- 
nagar. This witness supports the appel- 
lant in her story that the kutcha portion . 
of the road on its eastern side was full 
of pits and mortar as well as one cement 
concrete machine as some construction 
work was going on nearby. 


10. The learned Judge of the Tri- 
bunal has disbelieved evidence given by 
the appellant ang the above referred wit- 
ness principally on one ground, namely, 
that the position of the bus after the ac- 
cident, which is revealed by them is not 
consistent with the position of the bus 
which was found at the time when the 
panchnama Ex. 36 was made. This is 
clear by reference to paragraphs 16 and 
17 of his judgment. On behalf of the 
appellant it was contended that the learn- 
ed Judge has very lightly brushed aside 
the evidence of the girl and her witness 
merely because the position of the bus 
soon after the incident as described by 
them is not found to be in harmony with 
the position mentioned in the panchnama. 
The discussion which follows shows that 
this grievance of the appellant is quite 


+ 


justified. 


: 11. The first and the most per- 
tinent question which requires close con- 
sideration is whether the appellant is right 
when she asserts that the driver of the 
bus was going with an excessive speed. 
So far as the question of speed is’ con- 
cerned, we are satisfied that the circum- 
stances of the case lend sufficient corro- 
boration to the evidence given by the 
petitioner and her witness Thakorbhai. 
The deposition of the driver Dahyabhai 
Chhaganiji. appears at Ex, 74, In his de- 
position he asserts that he was going with 
a moderate speed and when he first 
noticed the appellant coming on her cycle, 
there was a distance of 30 to 35 feet, be~- 
tween her and the bus. He then deposes 
that when the distance between the bus 
and the appellant was about 10 to 15 ft., 
the appellant took a sudden turn on her 
right hand side, and seeing this. he ap- 
plied brakes to his vehicle and simultane- 
ously swerved his vehicle towards his 
right hand side, He however could not 
save the collision because the appellant’s 
cycle dashed against the front left hand 
side of the bus. He further deposes that 
even after he applied the brakes the bus 
proceeded further by about 5 ft. This 
portion of the deposition of the witness 
makes it clear that he applied brakes to 
his vehicle at a distance of 20 ft. from the 
place where it ultimately stopped. Now 
if the vehicle was going with a moderate 
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speed, it is difficult to believe that even 
after the application of the brakes it could 
drag on upto a distance of 20 ft, This 
fact therefore supplies very inherent evi- 
dence about the speed with whick the ve- 
hicle was driven at the relevant time. 
Here it should be noticed that even the 
driver admits that many school children 
were going on the road at the relevant 
time. It is, therefore. fairly clear that 
the road was congested with pedestrian 
traffic most of whom were school children. 
In these circumstances the driver of the 
bus was expected to drive his vehicle in 
such a manner that it could be taken into 
control within a fraction of a moment. 
But this he has not been able ta do. In 
our opinion, this particular fact gives good 
deal of credence to the appellant’s evi- 
dence as well as the evidence supplied by 
her witness Thakorbhai Barot. both of 
whom say that the bus was being driven 
with excessive speed. As a matter of fact, 
we find nothing in the evidence of Tha- 
korbhai Barot te show that he is in any 
manner interested jin siding with the av- 
pellant. The fact of the matter is that 
the appellant belongs to a Mohmedan fa- 
mily, while Thakorbhai is a Hindu. 
Apart from the fact that both of them are 
residing at the same suburb. there is ab- 
solutely nothing to show that Thakorbhai 
Barot has got any special reasons to de- 
pose falsely as regards the speed of the 
bus, In our opinion. therefore, the avvel- 
lant has produced satisfactory evidence 
that the bus was not going with the speed 
which was normal considering the fact 
that the road was full of the traffic con- 
sisting of school children. 


12. So far as the side on which 
the driver was driving his bus is concern- 
ed, we are of the opinion, that a mere 
look at the position of the bus, as des- 
cribed in the panchnama is sufficient, We 
have already described that when 
the panchnama owas prepared, the 
bus was lying much on its wrong 
side ie.. on the eastern side of the 
road. It occupied a substantial portion of 
the eastern side. Now it is no doubt true 
that exactly at the moment of the jmpact 
the driver of the bus seems to have swerv- 
ed his vehicle more towards his right 
hand side i.e.. the eastern side of the 
road. It is for this reason that the front 
portion of the bus is slanting more. to- 
wards the eastern side. When a vehicle 
is swerved towards a particular side by 
the operation of the steering wheel, the 
front wheels would be affected first but 
the rear wheels would change their side 
only after the vehicle travels a little to- 
wards the swerved side. Therefore the 
correct position of the bus when it was 
running towards northern side would be 
suggested properly by the position of the 
rear side of the bus. Even this position 
shows that the vebicle was more on its 


wrong side thar on its correct side be- 
cause the left rear side of the vehicle was 
hardly 6 11° from the westerm border of- 
the road and the right rear wheel was 
6’ 6” away from the eastern border of the 
road, Considering the fact thet the width 
of the bus was 7 6” it follows that the 
bus occupied 14’ 5” of the whole road! 
which is of the width of 20 ff From 
these facts therefore it is: clear that the 
driver of the bus was driving his. vehicle 
not. on its correct side. These facts, there- 
fore, give sufifictemt corroboratiom to the 
appellant and her witmess TThakorbhai 
Barot. who definitely deposes that the ~ 
bus was going om its: right, hand! side 


i3. The above discussion shows 
two very important facts. namely., (1): 
that the driver of the bus was driving it} 
on the incorrect side and (2) that he was! 
driving it at a more than normal speed 
which was expected om a road congested}, 
with the traffic of school childrem If) 
these two facts are now taken imto ac- 
count, with a view to appreciate the aw- 
pellant’s story. one would not find! it diffi- 
cult to believe that the appellant had 
sufficient reasons. te beleve that the bus 
was. directly coming on her. Here one 
very important fact which should be) 
noticed js that even according to the drii 
ver of the bus, the appellant was coming) 
from the opposite side om the easterr por-| 
tion of the road. In other words. the ap-| 
pellant was driving her eycle om the cor- 
rect side. Now it is an admitted positian}: 
that at a particular point she took a sud-} 
den turn. The question is why she did 
so. It is an admitted positiom that there 
were no cross roads at the place where 
the accident occurred, and in ordinary 
course the appellant had absolutely no 
reason to take sudden turn towards right 
hand side. Had she no reasons to appre- 
hend that she would be crushed by the on 
coming bus towards her. there was no ne- 
cessity for her to take the turm towards 
her right hand side. This inherent circum- 
stance of the case therefore gives good 
deal of credence to the appellants. story 
that she had to take turn towards Her 
right hand side on account of her appre- 
hension that if she did not do so, she 
would be crushed by the oncoming ve- 
hicle. We therefore find that the learned. 
Judge of the Tribunal was not justified 
in discarding the evidence offered by the 
appellant on this point. We are of the 
opinion that the appellant was scared’ on 
account of rather rash and negligent driv- 
ing of the bus and it was on account of 
this scare that she took the decision of 
swerving her cycle towards her right 
hand side. These facts are, therefore, im 
our opinion, sufficient to: come to a conr- 
clusion that the root and the main cause} 
of this accident was the rash andi 
negligent driving of the bus, 
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14, But the case js mot concluded 
here, We find that even if the appellant 
had a reasonable apprehension that on 
going further on her own side, she was 
likely to meet with the collision against 
the oncoming bus, swerving towards the 
right hand side was not the only course 
open to her. The position of the bus even 
after the accident shows that had the 
appellant stopped at the place where she 
had fhe real apprehension, no accident 
could have occurred. In our opmuon, 
therefore, the appellant has definitely 
taken a wrong decision in swerving her 
cycle towards the right hand side, Again 
it should be noticed that the road ‘was 
strewn with the pedestrain traffic of 
school boys who were going home. The 
ap says that she thought that if 
she took a turn towards her right hand 
side. she would be able to save herself 
from the collision with the bus as the bus 
was going on the wrong side. Jn other 
«words, she expected the bus to pass with- 
out any collision on the eastern side o 
the road. It is apparent that this deci- 
sion of the appellant was not only wrong 
but was highly risky. She by her action 
appears to have added to the mess which 
was already created by the driver of the 
bus by taking his vehicle on the wrong 
side. Of course, the driver of the bus 
seems to have swerved his vehicle more 
towards the eastern side of the read and 
‘but: for this action of the driver. it was 
likely that the girl would have been 
crushed under one of the wheels of the 
‘bus, But the fact remains that the ap- 

‘pellant could have avoided all this, had 
she preferred to stop on her own side in- 
stead of going towards the wrong side. We 
find therefore that this is a case where 
the appellant has contributed to a certain 
extent to the unfortunate accident. 

45. In view of these findings, the 
question which now arises tọ be consi- 
dered is «whether the appellant can be 
said to be in any manner responsible for 
the accident and if so whether the Tes- 
pmondents can avoid the responsibility 

which would arise in torts. ‘This is more 

er less a legal question which we shall 
briefly discuss. 

16. Ina long series of decisions 
this court has been rightly guided by the 
view that those who are moving with 













lity mot only towards the pedestarians and 
cyclists but also fowards equally heavier 
d speedier vehicles and should, there- 
fore, drive their vehicles in such a man- 
er that they can step them and take 
them into control within a fraction of a 
Imoment to avoid a collision. The driver 
of such a vehicle should always be on a 
proper look out and watch the road be- 
haviour of all the pedestrians and vehicles 
oving on the road. 
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17. But this does not mean that 
the pedestrians, cyclists and others who 
use a publie road owe no duty to them- 
selves and others moving on the road. 
They can’t afford to be heedless and care- 
less to the traffic rules, and can’t always 
get rid of their responsibility by throwing 
the whole blame on the driver of a hea- 
vier vehicle. In the traffic jammed roads 
of a city like Ahmedabad this point can- 
not be over emphasised. It can be broad- 
ly stated that when on a public road two 
parties are so moving in relation to each 
other as to involve the risk of collision, 
each owes to the other a duty to move 
with due care and try his best to avoid a 
collision. This would be true whether 
both are moving with vehicles heavier or 
lighter or one is moving in a vehicle and 
the other on foot. Pedestrians also owe a 
duty to the traffic and more often an un- 
desciplined ‘jay’ walker’s contribution to 
an accident is no smaller than that of a 
speed intoxicated driver of an automobile. 
It is therefore necessary to emphasise that 
a disciplined traffic behaviour on a public 
road is a sine qua non of the personal 
safety of all who use that road. 


18. It is here that the law on con- 
tributory negligence assumes great im- 
portance, At Common Law in England 
once the practice was that if you prove 
that the victim of an accident who 
brought an action in tort was partly res- 
ponsible for the unfortunate accident. 
then he could recover nothing by way of 
demages, An earlier decision in Butter- 
field v. Forrester, (1809) 11 East 60 is an 
illustration on the point. There the de- 
fendant had erected an obstruction in the 
highway and the plaintiff rode against it 
and got himself hurt. The plaintiff was 
found riding without reasonable and ordi- 
nary care. The jury gave a verdict for 
the defendant and the same was upheld. 
Lord, Ellenborough, C. J.. observed “one 
person being at fault does not dispense 
with another's using ordinary care of him-, 
self’. Thus though the defendant was 
found to be a tortfeasor, the plaintiffs 
contribution to the.tort wholly absolved 
him from damages. <A rigid application 
of this rule obviously resulted in harsh 
and inequitable treatment of those whose 
contribution to the wrong was less but 
whose loss and suffering was great. The 
courts therefore introduced the rule of 
"last opportunity” which enabled a olain- 
tiff to recover notwithstanding his negli- 
gence, if it was found that the defendant 
had the last opportunity to avoid the ac- 
cident. The case of Davies v. Mann, (1842) 
10 M & W 546 is an instance on this 
point, There the plaintiff fettered the 
fore feet of his donkey and negligently 
turned it loose on the highway. Defen- 
dant. driving his wagon and horses faster 
than he should have done. collided and 
killed the donkey. Though the plaintiff 
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way, the defendant was held Hable for 
damages because by exercise of ordinary 


care at the last opportunity he could have 


avoided the consequences of plaintiffs 
negligence, House of Lords approved of 
this principle in Radley v. L. & N. W. 
Riy.. (1876) 1 AC 754 (759). This rule of 
"last opportunity” was extended to “con- 
structive last opportunity” in British Co- 
lumbia Electric Railway v. Loach. (1916) 
1 AC 719 = (AIR 1916 PC 208). 


19. This rule. of “last opportunity” 
obviously failed to give an equitable 
treatment to the parties concerned 
because it was based on an illogical postu- 
late that in every case the person whose 
negligence came last in time was solely 
responsible for the damage. It took no 
account of the partial contribution to the 


. unfortunate accident by the other party. 


- Lords in Admiraliy 


Therefore the view taken by House of 
y Commrs.. v, S. S. 
Volute, (1922) 1 AC 129 became a land- 
mark in the law relating to contributory 
negligence as it was held in that case that 
even where the defendant's negligence is 
subsequent to that of the plaintiff, the 
plaintiff's negligence is still contributory 
to the accident if there is not “a sufficient 
separation of time, place and circum- 
stance” between plaintiff’s negligence and 
defendant’s negligence to make the latter 
the sole cause of it. Following observa- 
tions of Viscount Birkenhead, L. C.. in 
that case are described by Viscount Finlay 
as “a great and permanent contribution to 
our law on the subject of contributory 
negligence, and to the science of jurispru- 
dence”: 


“Upon the whole, I think” said Lord 
Birkenhead. “that the question of con- 
tributory negligence must be dealt with 
somewhat broadly and upon common- 
sense principles as a jury would probably 
deal with it. And while no doubt, where 
a clear line can be drawn, the subsequent 
negligence is the only one to look to, there 
are cases in which the two acts come so 
closely together, and the second act of 
negligence is so much mixed up with the 
state of things brought about by the first 
act, that the party secondly negligent, 
while not held free from blame 
might, on the other hand invoke the prio 
negligence as being part of the cause of 
the collision so as to make it a case of 
contribution.” 


This view, which has since received sta- 
tutory recognition in Law Reform (Con- 
tributory Negligence) Act, 1945, in Eng- 
land, has done , away with some of the 
artificiality of the old law according to 
which the plaintiff lost his case on proof 
of the slightest contribution by him to the 
accident. In words of Lord Porter in Boy 
Andrew (owners) v. St. Rognvald 
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. had contributed to the negligence 
` turning out the donkey loose on the high- 
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(owners). 1948 AC 140 at p. 155 the new 
rule required that “each problem should 
be approached broadly avoiding the fine 
distinctions which were apt to be drawn 
when some slight act of negligence on 
the part of the plaintiff might defeat his: 
claim altogether.” 


20. My learned brother had an 
opportunity to touch this subject in 
. I. C. v. L. R. of deceased Naranbhai, 
(1972) 13 Gui LR 920 = (AIR 1973 Guj 
216). Speaking about the rule of “last op- 
portunity” he has observed as under at 
asi 935 = (at p. 223 of AIR) of the re- 
pori: 


“After the decision in the Volute, 
(1922) 1 AC 129 and Swadling v. Cooper, 
1931 AC 1, the doctrine fell into disrepute 
and was superseded by the simple test: 
What was the cause, or what were the 
causes of the damage? Therefore. even 
where the plaintiff contributed some neg- 
ligence under the developed common law 

e recovered reduced damages even 
though he. had last opportunity of avoid- 
ing damages. The learned Judge also 
pointed out at page. 323 that there was a 
fallacy in this doctrine because as a pro- 
position of law it could never be supported 
by saying that negligence which created a 
dangerous obstruction ceased as soon as 
the driver of the oncoming vehicle saw 
it. That view could not be accepted be- 
cause the plaintiff's negligence in leaving 
the obstruction was a continuous negli- 
gence, which continued after the. oncom- 
ing driver saw it. The learned Judge 
pointed out that another test of contribu- 
tory negligence of legal duty is as falla- 
cious as that test of last opportunity, be- 
cause the real question is not whether the 
plaintiff was neglecting some legal duty 
but whether he was acting as a reason- 
able man with reasonable care, Speaking, 
therefore, generally, the learned Judge 
observed at page 326, that the crucial 
questions in road accident cases are: (1) 
what faults were there which caused the 
damage ? (2) what are the proportions in 
which the damages should be apportioned 
having regard to the respective responsi~ 
bilities of those in fault?” 


In that case there was no question of con- 
tributory negligence of the victim of the 
accident because the question was regard- 
ing the contribution made by the joint 
tortfeasors. This court has, however, 
given an indication in the above quoted 
observations that if a finding of contribu- 
tion to the wrong by the victim of the 
accident is reached, the next question is 
regarding the apportionment of damages 
in proportion to the contribution made by 
each party to the accident. In yet an- 
other case viz. Ranjit Singh v. Meenaxi~ 
ben, (1972) 13 Gui LR 662 question of con- 
tributory negligence was raised and reli- 
ance was placed upon certain observations 
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made by Rajasthan High Court in Kotah 
Transport Ltd. v. Jhalawar Transport 
Service, AIR 1960 Raj 224 at p. 227 to the 
effect that if the proximate cause of the 
injury was the negligence 
. plaintiff and the defendant, the injury, 
should be allowed to rest where it lay and 
plaintiff could not recover anything. 
Speaking about this my learned brother 
observed: 


“It is not necessary for us to pro- 
nounce on the correctness of the ultimate 
ratio of this decision as to whether in 
case of contributory negligence the doct- 
rine of apportionment should be applied 
or not, and whether on such assumption 
of any identification between the cyclist 
and the victim any such plea of contribu- 
tory negligence could be urged in such 
case,” 


This court found as a fact in the above 
case that there was no contributory negli- 
gence on the part of the applicant. In view 
of such a finding, there was no necessity 
of applying doctrine of apportionment 
in that case. In the instant case. the aues- 
tion regarding application of that doctrine 
does arise and we have no hesitation in 
applying the same in cases of contributory 
negligence even though we, in our coun- 
try, have got no statute such as Law Re- 
form (Contributory Negligence) Act 1945 
of England, as this power is impliedly 
vested in the Tribunal by the Parliament 
by creating a duty to award a just com- 
pensation under our Act. 


21. Shri Abhichandani who ap- 
peared for the appellani-petitioner how- 
ever, contended that the facts of this case 
do not warrant any finding that the ap- 
pellant has contributed anything to this 
accident. According to him the appellant 
was faced with dilemma whether to go 
on her right side or to go on her left side, 
and since this dilemma was a result of the 
rash and negligent act of the driver of 
the bus, she could not be saddled with 
any liability arising out of contributory 
negligence even if she is found to have 
taken a wrong decision. In support of this 
contention he relied upon the following 
observations found in Winfield and Jolo- 
wicz on Tort at page 114, 9th Edition: 


‘Where the defendants negligence 
has put the plaintiff in a dilemma, the 
defendant cannot escape liability if the 
plaintiff, in the agony of the moment, 
tries to save himself by choosing a course 
of conduct which proves to be the wrong 
one, provided the plaintiff acted in a 
reasonable apprehension of danger and 
the method by which he tried to avoid it 
was reasonable.” 


The learned author seems to have taken 
these observations from Glanville 
William’s book on “Tort and contributory 
negligence”. We find that these observa- 
tions do not apply to the facts of the pre- 
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sent case. They would apply only if it 
is found that the method which the appel- 
lant adopted to avoid the danger was a 
“reasonable one”. The question is 
whether this method was a reasonable 
one, It was not difficult for the appellant 
to take a decision ‘to stop at the place 
where she first apprehended danger in- 
stead of going on her wrong side to invite 
further danger, All that was expected of 
the appellant was that she should not 
have failed to take reasonable care of her 
own Safety. It is found that by taking her 
cycle on the wrong side of the road, she 
put her own safety to a greater jeopardy. 
As observed by Lord Denning in Jones v. 
Livox Quarries Ltd., (1952) 2 QB 608 at p. 
615. a person is guilty of contributory 
negligence if he ought reasonably to have 
foreseen that, if he did not act as a rea- 
sonable, prudent man, he might be hurt 
himself; and in his reckonings he must 
take into account the possibility of others 
being careless. Here the appellant has ob- 
viously failed to take into account the pos-|. 
sibility of the driver of the bus and other 
pedestrians to be careless and even pur- 
plexed if she took her cycle on the wrong 
side of the road. In our opinion, therefore, 
the appellant has not taken proper care, 
by swerving her cycle on her right hand 
side and, therefore, we conclude that she 
ee contributed te this acci- 
ent. i 


22. The question is to what extent 
she has made this contribution. Answer 
to this question is necessary because the 
damages which would eventually be 
awarded to the petitioner would stand re- 
duced jn proportion to her contribution to 
the accident. The English Judges who 
are required to make such an apportion- 
ment, are expected by Section 1 (1) of 
the Law Reforms Act of 1945 to reduce 
the damages, in case of contributory neg- 
ligence, “to such extent as the court 
thinks just and equitable having regard 
to claimant’s share in the responsibility 
for the damages”, They have, broadly 
speaking, accepted two principal criteria 
of “responsibility”, They are (1) causa- 
tion and (2) culpability. (Vide Davies v. 
Swan Motor Co., (1949) 2 KB 291, 326 per 
Denning, L. J.. Stapley v. Gypsum Mines 
Ltd., (1953) AC 663, 682 per Lord Reed; 
the Mirafiore, (1967) 1 AC 826 at p. 845 
per Lord Pearce). In other words the 
chain of causation which led to the acci- 
dent and want of reasonable care which 
the claimant failed to exercise, if appre- 
ciated in a comprehensive and integrated 
manner would provide a good guide on 
the question of apportionment, Winfield 
has summarised this point in the follow- 
ing words: 


“The result is, therefore, that there 
is no single principle for the apportion- 
ment of damages in cases of contributory 
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negligence, and certainly no mathematical 
approach is possible. No doubt the extent 
ol fhe plaintiffs lack of care for his own 
safety must be a major factor. in all cases, 
but fhe court is directed by the statute 
to do what is “just and equitable’, The 
matter its thus one for the discretion of 
fhe court, and, though the discretion must 
be exercised judicially, it is both unneces- 
sary and undesirable that the exercise of 
the discretion be fettereqd by rigid rules 
requiring the court to take some aspects 
of the given case inte account and to re- 
ject others,” 

Tf we look to the. facts of this case in the 
light of the chain of causation, we find 
thet mitially it was the negligence of the 
driver of the bus which frightened the ap- 
pellant to take a particular decision, It 
¡was as a result of this negligence in driv- 
ing the bus which induced the appellant 
in taking a wrong decision of going to the 
wrong side, Here it should ‘be noticed 
thet at the wvelevant time. the appellant 
wa. hardly of 16 years of age A girl of 
her age would surely not possess the ma- 
tuned and full thinking which could be 
expected of a person of an advanced age. 
Under the circumstances, we dp not find 
Jourselyes in agreement with the learned 
Govt. Pleader that even if it is believed 
that this is a case of contributory negli- 


is taken. it cannot be said that the appel- 
lant has contributed anything more than 
95% +o the unfortunate accident. 


23. This ‘brings us to the question 
as repands the quantum of damages, So 
far as the question of damages is concern- 
ed the law is quite settled so far as this 
eourt is concerned. We would only point 
wat to the decision given by this court in 
Ranjit Singh v. Meenaxiben, (supra) 
where the whole point is discussed at 
length in paras. '5 to 7 of the reported 
judgement. ‘In cases of personal injury, 
general damages can be given under three 
heads, namely: 

(i) Personal suffering and loss of en- 
joyment of dife; 

{2) Actual pecuniary loss resulting in 
lany expenses reasonably incurred by the 
\wlain tiff; and 

(3) The probable future loss of in- 
come by reason of incapacity or diminish- 











jshould never fail to take into considera- 





Raniitsingh v. Meenaxiben, the. claimant 
‘had lost one of her hands as a result of the 
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accident. This court has extensively dis- 
cussed how a loss of this type would re- 
sult in permanent. incapacity in case of a 
female who is expected to run her house- 
hold. It is held in that case that under 
the head of personal suffering and loss of 
enjoyment alone the compensation of the 
sum of Rs. 10,000/- would be justified. 
For this proposition the court has relied 
upon various awards, English as well as 
Indian, given by different Judges. We see 
no reason to depart from this reasoning 
so far as this case is concerned. There- 
fore, under the head of personal suffering 
and loss of enjoyment of life, we find that! 
the appellant is entitled to get the com- 
pensation of Rs. 10,000/-. Under the 
second head the damages can be awarded 
for the pecuniary loss in form of expen- 
diture which the claimant is required to 
incur on account of the nature of the de- ` 
fect resulting from injury. No such 
damages are proved in this case. And 
hence nothing is awardable under this 
head. So far as the third head is con- 
cerned, the question is what would be the 
probable future loss of income, by reason 
of incapacity or diminished capacity for 
work. The appellant is a young girl of 
16 to 17 years of age. She has to pass 
the whole of her life with a limp in one 
of her legs. Obviously her matrimonial 
prospects have been substantially impair- 

She is taking education in school 
and there is no reason not to believe that 
by the course of time she would have been 
able to acquire the earning capacity which 
would be just sufficient to maintain her- 
self and her family. She is also found to 
be a sports girl but as a result of the in- 
jury which she has received, she is unable 
to pursue the sports of her choice, This 
would be a permanent handicap to her in 
future life and would result in the depri- 
vation of the ordinary enjoyments of life. 
Taking therefore all these facts into con- 
sideration, we are of the opinion that 
under the third head, she should be 
awarded the compensation of Rs, 7.500/-. 
Over and above this, the claimant is en- 
titled to special damages of Rs. 2,700/- ac- 
tually spent after medical treatment. The 
Tribunal has rightly held this expenditure 
as proved. 


24. Thus the total amount of com- 
pensation which the appellant is found 
entitled to get is of the amount of Rupees 
20,200/~-. Reducing this compensation in 
proportion to the contribution which she 
has made to the extent of approximately 
25%. we are of the opinion that the ap- 
pellant should be awarded the compensa- 
tion of Rs. 15,000/-. This Appeal is ac- 
cordingly allowed with costs throughout 
and with interest on the above referred 
amount of Rs. 15,000/- from the date of 
the original petition to the date of pay- 
ment at the rate of 6%. The award pass- 
ed by the learned Judge of the Tribunal 
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is accordingly set aside and the appeal is. 
accordingly allowed, 
E Appeal allowed. 
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Manchharam Sobhraj and others, 
Petitioners v. Jamnadas Mulchand and an- 
other, Opponents. 

Civil Revn. Appln. No. 736 of 1971, 
D/- 25-6-1974.* 

(A) Bombay Rents, Hotel and Lodging 
House Rates (Control) Act (57 of 1947), 
Sections 13 (1) fe) and 15 — Tenant car- 
rying on business in partnership with 
others — No evidence that the arrange- 
ment is but a mere camouflage — No evi- 
dence of any transfer of legal possession 
or tenants interest im the premises Row 
Held arrangement not a subletting entitl- 
ing landlord to recover possession, AIR 
3954 Nag 160, Diss. 

Since a tenant cannot sub-let to him- 
self, in a case where the tenant com- 
mences to carry on business taking others 
as partners under a registered deed of 
partnership entitling him to share profits 
and losses to an extent of 33 1/3% and the 
partnership is not proved to be a camou- 
flage. the landlord to succeed in a pro- 
ceeding under S. 13 (1) (e) of the Bombay 
Rent Act for eviction of the tenant on 
the ground that the tenant has unlawful- 
ly sub-let the portion, must prove that 
the tenant has transferred legal possession 
of his premises to other partners to his. 
exclusion. Facts.that the tenant has shift- 
ed his residence to a place other than 
where the shop premises is situate or that 
the other partners are not related to the 
tenant or that the tenant is not physically 
present at the place of business do not 
by themselves prove transfer of legal pos- 
session or interest in the premises. AIR 
1965 SC 1718 and AIR 1972 Guj 6 and 
order in Civil Revn. Appin. No. 1204 of 
1951. D/- 29-7-1952 (Bom) by Chagla. C. 
J., Followed: 1970 Ren. C. J. 338 (Madh 
Pra), Dist: AIR 1954 Nag 160, Diss, 

(Paras 7, 8. 10 and 15) 
Cases Referred: Chronological Paras 


(1974) Civil Revn, ApplIn. No. 868 of a 


D/- 11-2-1974 (Gui) i 
AIR 1972 Guj 6 = 12 Guj LR 487 10 
1970 Ren C J 338 (Madh Pra) 12 


AIR 1965 SC 1718 = 68 Bom LR 31 9, 11 
ATR 1954 Nag 160 = 1954 Nag LJ 100 it 
(1952) Civil Revn. Appln. No, 1204 of 
1951. D/- 29-7-1952 (Bom) 14 
K. G. Vakharia, for Petitioners: J. M. 
Patel, for Opponents. 


*(Against order of Nagin N. Gandhi. Dist. 
J.. Amreli in C. A. No. 31 of 1970). 
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Manchharam Sobhraj v. Jamnadas: 
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'ORDER:;:— The plaintiffs who are the 
landlords filed against the defendants. 
Nos. I and 2 the present suit for recaver— 
ing possession of the suit premises; which 
consist ef a shop situate at Kodinar in. 
the District of Amreli. The plaintiffs al- 
leged against the defendants three grounds 
of eviction. The first ground was that 
they require the suit premises reasomably 
and bona fide for their acecupatieon. Se- 
condly, they alleged that the defendant 
No. I was in arrears of rent for more tham 
six months. Thirdly, they alleged that the 
defendant No, 1, their tenant, had unlaw- 
fully sub-lIet the suit premises to the de- 
fendant. No. 2. 

2. The learned’ trial Judge nega- 
tived all the grounds of eviction alleged 
by the plaintiffs against the defendant and 
dismissed the suit on merits. 

oO B The plaintiffs appealed to. the 
District Court. The learned: District Judge 
negatived. two of the three grounds, of 
eviction alleged: by the plaintiffs but up- 
held the plaintiff's contentiom that the 
defendant Na. 1 had unlawfully  swh-let. ° 
the suit premises. to: the defendant Ne: 2. 
In that view of the matter the learned. 
District Judge allowed the appeal and 
passed in: favour ef the plaintiffs decree 
for possession. ; 


£ It is that decree for possession 
which is called in question by the defen- 
dants. in this Civil Revisiom Application. 
5- Mr, Vakharia who appears, for 
the defendants, has. contended that even. 
on the facts. found by the Iearned Dist- 
trict Judge there cannot be any unlawful 
sub-letting. Mr. Patel who appears for 
the plaintiffs. has not. challenged. the find- 
ings recorded. by the lTearned District 
Judge on the question of the plaintiffs’ 
reasonable and. bona fide requirement of 
the suit. premises and, on the question of 
the defendant No, 1 being in arrears of 
rent for more than. six months. He has; 
not assailed those findings for the purpose 
of supporting the decree under: challenge.. 


6. The defendant No. I Manchha~ 
ram Sebhraj, is admittedly the tenant. 
The plaintiffs alleged that the defendant. 
No. 3 — M/s. Manchharam. Shobhraj and 
Co. consisting of three partners, including 
the defendant No. 1 was a sub-tenant. 
The learned. District Judge has, dealt with 
this aspect of the case im paragraphs 12: 
and 13 of his judgment. He has rightly 
stated in his judgment that I£ a tenant 
takes a partner im the firm it does, not 
amount of unlawful sub-lIetting, Having 
stated this principle correctly. itt appears. 
to me that he has. erred in. its application. 
to the facts of the instant case. He has 
further stated. in his judgment that. “if a 
tenant. walks. out Jeaving the premises, to a 
stranger whe: carries. en. his business” or 
“i£ a tenant walks out allowing’ a third 
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party to carry on his business under a 
sham or camouflage partnership with the 
tenant” or “if the tenant takes a certain 
person as a partner and gives him exclu- 
sive possession of a part of the premises” 
or “if a tenant gives exclusive 
possession of the premises to a 
third party under an agreement 
of conducting the business which business 
is started by the third party and the te- 
Rant has nothing to do with the profit or 
loss of the business’? he can be said 
have sub-let the suit premises. In sup- 
port of the propositions quoted above, 
though the learned District Judge has 
stated that they are all well-settled, he 
has neither given reasons to justify them 
nor has he cited any decisions to support 
them, However, it is true that if a tenant 
‘walks out of the suit premises and leaves 
the suit premises to a stranger who carries 
on his own business, it may lead to an in- 
ference that the tenant has sub-let his 
premises toa sub-tenant. That is so 
-because it is a stranger who carries on 
his own business which shows that the 
tenant who has left the premises to him 
_is no longer interested in those premises. 
Similarly, if a tenant walks out of the 
premises in his possession and allows 
a third party to carry on his own business 
under sham or camouflage partnership 
with the tenant it may amount to an act 
of unlawful sub-letting by the tenant if 
the camouflage partnership has been en- 
tered into for the purpose of screening 
the act of unlawful sub-letting. Similar- 
ly, if a tenant has parted with possession 
of his premises and put his another part- 
ner in exclusive possession thereof, it will 
amount to an act of unlawful sub-letting 
because such an act connotes a transfer 
of legal interest in the premises from the 
tenant to someone else. Similarly. if a 
third party is allowed by a tenant to carry 
on his own business in the premises it 
may lead to an inference of unlawful sub- 
letting because the tenant who has no in- 
terest in the profit and loss of business 
can be said to be no longer interested in 
the premises. 


7. Let us see how the learned Dist- 
rict Judge has applied these propositions 
to the instant case. There.is a registered 
partnership deed, Ex, 54 entered into by 
three partners constituting the firm of 
M/s. Manchharam Shobhraj and Co. De- 
fendant No. 1 the tenant himself is one of 
them. Vishandas Jethalal and Chij andas 
Trilokchand are two other partners, It is 
a registered partnership deed, There is 
nothing to show that the registered part- 
nership deed represents a sham and 
camouflage transaction to screen the act 
of unlawful sub-letting. The registered 
partnership deed, Ex. 54 shows that the 
tenant-defendant No. 1 is entitled to a 
share of 33 1/3 paise in a rupee. This re- 
cital in the: partnership deed shows that 
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the defendant No. 1 the tenant actually 
shares the profit and loss of the firm to 
the aforesaid extent. There is no evi- 


dence on record to show that though the 


partnership deed contains this recital the 
defendant No. 1 actually has not been 
sharing profit and loss of the firm at all 
or to the aforesaid extent. The partner- 
ship deed clearly shows that the defen- 
dants Nos. 1. 2, and 3 have been carrying 
on business in the suit premises. Tt is 
extremely difficult to say under these 
circumstances that the defendant No'i 
has left the premises to a third party or’: 
to a stranger to enable him to carry on 

s own business there. None of the well- 
settled propositions which the learned: 
District J udge has stated in his judgment 
can be applied to the instant case. The 
principal fact which has appealed to the 
learned District Judge is that the family 
of the defendant No, 1 has been residing 
not at Kodinar but at Gondal, He has also « 
taken into account the fact that the de- 
fendant No. 1 has been residing at Gon- 
dal. The learned District Judge seems to 
have overlooked the fact that in case of 
partnership business jt is not necessary for 
all the partners to remain physically pre- 
sent at the place of business. Anyone or 
more of the partners can carry on the 
business with all sharing the profit and 
loss of the business. Therefore, if one of 
the partners to whom the premises have 
been leased out resides at a place other 
than the place where the premises in 
question are situate, it cannot lead to the 
inference, much less the necessary infer- 
ence, that he has parted with possession 
of his premises in favour of his other 


partners. The next fact which the 
learned District Judge has taken 
into account is that the two other 


partners are not related to the defendant 
No. 1. It is immaterial whether they are 
related to the defendant No. 1 or not. A 
partnership firm can be constituted by 
any persons irrespective of whether they 
are related to each other or not. I am 
unable to agree with him when he states 
that since the defendant No. 1 has left - 
the town of Kodinar and gone to Gondal 
with his family he can be presumed to 
have transferred his interest in the suit 
premises to his other partners. This pro- 
position does not hold good in all cases of 
business premises. It may or may not be 
so. Unless, therefore, there is evidence 
on record to show that the defendant No. 
1 has transferred his interest in the suit 
premises to his two other partners it is 
extremely difficult to come to the con- 
clusion that he has sub-let them to his 
other two partners. 


8. In order to show that the 
defendant No, 1 has unlawfully sub-let 
the suit premises to his two partners it 
must be shown that he has transferred 
legal possession to them. A tenant cannot 
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ORDER :— The petitioner has chalieng- 
ed the validity of the notification No. 47-4/47- 
HORT. SECTT, dated the 7th April, 1972, 
whereby the Government expressed its inten- 
tion for acquisition of land for public purpose, 
namely for the construction of building at 
Naubahar, Simla-2. notification was 
issued under the provisions of Section 4 of 
the Land Acquisition Act (hereinafter called 
the Act). The owners of the property are 
Sarvshri Gopal and Surinder sons of Shri 
Sehaj Ram, Radio Mechanic, Middle Bazar 
Simla. The petitioner claims himself to be a 
tenant of portion of the building. According 
to him he is running a canteen in a portion 
of the premises of the building for the last 
more than 9 years on payment of rent to its 
owners. The property has since been acquir- 
ed and the owners have received compensa- 
tion. The petitioner, it appears, has not been 
paid any compensation for his interest as an 
occupier of the premises. According to him, 
he raised objections to the said acquisition 
under Section 5-A of the Act. He had also 
pointed out therein that no public purpose 
for acquisition was made out in the notifica- 
tion under Section 4. The copy of the ob- 
jections is Annexure B. The petitioner had 
also contended that before any award was 
made it was obligatory on the part of the 
Collector to have issued notice to the peti- 
tioner, who was an occupier of a portion 
of the premises and for failure of the Collec- 
tor to issue a notice the acquisition proceed- 
ings were invalid. However, this objection has 
not been pressed by the learned counsel for 
the petitioners during the course of arguments. 
Therefore, the only attack that survives for 
consideration is the validity of the notifica- 
tion Annexure A, issued under Section 4 of 
the Act. 


2. According to the petitioner the 
notice did not specify the purpose for which 
the property was acquired and as such the 
notification was illegal and was liable to be 
quashed, and support is sought to be derived 
from Munshi Singh v. Union of India, (1973) 
2 SCC 337 = (AIR 1973 SC 1150), 


3. The learned Advocate-General has 
contended that in the first place the petitioner 
is not a person interested, inasmuch as he is 
only a licensee and not a tenant, and that 
being so, he has got no locus standi to chal- 
lenge the validity of the notification. However, 
it is apparent from the record that the peti- 
tioner is in occupation of the premises and 
the oniy thing that the respondents contend 
is that he is a licensee and not a tenant. But 
the fact remains that the petitioner is still 
in occupation of the building whether in the 
capacity of a tenant or a licensee, therefore, 
he is a person interested within the meaning 
of Section 3 (b) of the Act. According to 
this definition any person claiming an in- 
terest,. no matter whether the claim is valid 
or otherwise, is a person interested and it is 
. not for the Collector to determine the ques- 
_.. tion of ‘the right of any person. He is only 
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concerned with the determination of the com- 
pensation and authorised to apportion the 
same between the persons claiming the com- 
pensation irrespective of the fact whether they 
have got a right or not. The only thing is that 
they must appear before the Collector and 
demand the same on one ground or the other 
and if there is any objection from any quarter 
that he is not a person interested then that 
matter must be referred to the civil court by 
the Collector for the determination of their 
right to apportionment of share in the com- 
pensation. Therefore, in these circumstances 
the petitioner who has alleged himself to be 
a person in occupation of building is, in my 
opinion, a person interested and it was for 
the Collector to have determined the com- 
pensation and if there was any objection he 
should have forwarded the same to the Civil 
Court. However, we are not concerned any 
further with this point. What we are con- 
cerned with is, whether the petitioner has a 
locus standi, and, it is quite apparent that 
he alleges himself to be a person interested 
because of the fact that he is in occupation 
of a portion of the premises and, therefore, 
T can question the validity of the notifica- 
ion. 


4. The expression “public purposes” 
has been defined under clause (f) of Section 3 
of the Act and includes the provision of 
village-sites in districts in which the appro- 
priate Government shall have declared by 
notification in the official Gazette that it is 
customary for the Government to make such 
provision. “Public purpose” therefore, means 
a work from which the public can in any 
way derive benefit or any object or aim which 
may promote the public interest or which 
would result in an advantage to the public. 
The object of the notification under Section 4 
is to make a public announcement of the 
fact that the land is needed or likely to be 
needed for a public purpose in any locality 
and to enable the authorities to carry on 
preliminary investigation with a view to find 
out after necessary survey and taking of levels 
and if necessary digging or boring into the 
sub-soil whether the land is adapted for the 
purposes for which it is sought to be acquired. 
The notification mentions the purpose as “for 
the constructing of building at Naubahar, 
Simla-2”. Therefore, it cannot be said that 
this is not a public purpose or it is vague. 
Construction of a building by the Government 
pre-supposes that it is likely to be utilised by 
the Government for office or residential ac- 
commodation for its officers. 









the “public purposes”. The object, as already 
stated, of a notification under Section 4 o 
the Act is to enable the persons authorised to 
. carry out a preliminary investigation to find 
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out whether the land is adapted for the pur- 
poses for which it is sought to be acquired. 
The land in question in the instant case is 
sought to be acquired for constructing build- 
ing and. therefore. it has to be ascertained 
after survev by the person clothed with 
the authority to enter upon the land after 
the issuance of the notification that the 
land is fit and suitable for construction 
purposes. Therefore. in mv opinion. there 
does not appear to be anvthing wrong if 
it has not specifically been mentioned 
therein that it is being acauired for resi- 
dential purposes. The very purpose of 
constructing building is for residential or 
for office purposes by the Government or 
for anv other purposes connected with the 
sovernmental functions to be performed 
bv its officers and servants. 


The authority cited does not assist 
the learned counsel for the petitioner be- 
cause in that case e notification was issued 
by the U. P. Government under the U.P. 
(Regulation of Building Operations) Act. 
1958. declaring Ghaziabad a regulated area 
under Section 3 of that Act. The Con- 
trolling Authority under Section 4 of the 
Regulation Act was constituted. At a 
later date a notification was issued under 
Section 4 of the Land Acauisition Act by 
the State Government declaring its in- 
tention to acauire land measuring about 
84000 acres in 50 villages of Ghaziabad 
for planned development of the area. Two 
successive notifications under Section 4 
were issued at later dates wherebv the 
area intended to be acauired was reduced. 
Subsequentlv the appellants in that case 
made an application to the Special Land 
Acquisition Officer for supplying a copy 
of the scheme of the planned development 
for which notification under S. 4 had been 
issued to enable them to make representa- 
tions at the hearing of the obiections filed 
under Sec. 5-A of the Land Acauisition 
Act. It was mentioned inter alia. in that 
application that the Government: had 
not published the scheme of the planned 
development and without a copv of the 
scheme for which the notification had been 
published “no forceful arguments could 
be submitted.” This application it ap- 
pears. was not accepted by the Land Ac- 
aquisition Officer and subseauently when 
the order was challenged in the High 
Court. it was avitated that the notifica- 
tion under Section 4 was too vague and 
afforded no adeauate basis for the lodging 
of objections under Section 5-A of the 
Land Acquisition Act. But this obiection 
was also repelled and the appellants’ writ 
petition was dismissed. ‘Their Lordships 
of the Supreme Court. however. held that 
the words “planned development of the 
area” as given in the notification were 
wholly insufficient and conveved no idea 
as to the specific purposes for which the 
land was to be used. Their Lordships 
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further held that after the Amending Act 
38 of 1923 which came into force on 
January 1. 1924 that. Section 5-A was in- 
serted in the Acauisition Act. Up to that 
time the view was that the wishes, of the 
owners of the land were wholly irrelevant 
but after the insertion of Section 5-A the 
position has completely changed and it 
cannot be said that the owner’s wishes are 
not relevant and that he does not need 
an opportunity to file his objections. To 
take such a view would render S. 5-A 
otiose. If it has anv purpose and if it has 
to be given its full effect the person inte- 
rested in the land proposed to be acauir- 
ed must have an opportunity to submit kis 
obiections and that he can only if the 
notification under Section 4 (1) while men- 
tioning the publie purpose gives some defi- 
nite indication or particulars of the said 
purpose which would enable the persons 
concerned to obiect effectively if so d2- 
sired. In the absence of such specific or 
particular purpose being stated the obiec- 
tor cannot file any proper or cogent objec- 
tions under Section 5-A which he has a 
right to do undcr that provision. and it 
was on account of the vagueness and in- 
definiteness of the public purpose stated 
in the notification under Scction 4 (1) and 
in the absence of any proof that the ap- 
pellants were cither aware of or were 
shown the scheme or the Master Plan in 
respect of the planned devzlonment of 
the area in auestion the appellants were 
wholly unable to obicct effectively and 
excreise their richt under Section 5-A of 
the Land Acauisition Act. 


_ In the instant case the petitioner filed 
his obicctions as contemplated under Seca 
tion 5-A of the Act in June 1973. In 
these objections he pointed out that there 
is no public purpose as reauired under the 
law for which land can be acauired and 
it was incumbent upon the authorities to 
specify the object and-the public purpose. 
and that the objector was running a good 
business in the premises in question and 
the acauisition of his premises would 
amount to disrupting his business. From 
the record of the Collector at page 135. 
it appears that the objectors were given 
a personal hearing conseauent to the filing 
of their obiections. While dealing with 
these objections it has been observed that 
he was running canteen business in the 
land of the second objectors. ie. Sahai 
Ram and others. who are receiving rent. 
from him. It appears that before the 
Collector the petitioner did not fully press 
his objections and. that is why they were 
rejected. But the fact remains that there 
is no such thing whereby it can be said 
that the petitioner had in anv wav been 
hampered or prejudiced bv not specifical- 
ly mentioning the words “for -residential 
purpose or for official use “after the words 
constructing of building” in the notifica- 
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tion so as to file his obiections. In the 
objections the onlv plea was that the pur- 
pose was not stated and ‘that he was run- 
ning a canteen.. So. in my opinion. there 
is no vagueness or’ indefiniteness in the 
notification so as to debar him from filing 
his objections under Section 5-A of the 
Act. The petitioner was represented by a 
lawver as the record reveals. The notifi- 
cation. as would be apparent. was issued 
on 29th April. 1972. whereas the obiec- 
tions. it appears. were filed bv the peti- 
tioner in the vear 1973. although there is 
no date given on the obiections filed but 
from the Vakalatnama. filed with it. it 
appears that the date was 16th June 1973. 
Section 5-A {1} says that if anv person 
interested in any land which has been 
notified under Section 4. sub-sec. (1). 
as being needed or likelv to be need- 
ed for a public purpose or for a com- 
pany mav. within thirty davs after the 
issue of the notification. obiect to the 
acauisition of the land or of anv land in 
the locality. as the case mav be. That 
wav the objections were also time barred 
and should not have been looked into. 
However. the obiections which were filed 
although belated were considered by the 
appropriate authoritv and they were re- 
jected. Therefore. the petitioner cannot 
now contend that he was preiudiced be- 
cause of the fact that the public purpose 
had not been stated in the notification 
under Section 4 of the Act. 

5. The result. therefore. is that the 
petition fails and is hereby dismissed. 
however. no orders as to costs. 

Petition dismissed. 
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Devinder Singh and others. Appel- 
Tants v. The State of H. P. through the 
Secretary Election Dept. Govt. of H. P. 
and others. Respondents. 


C. M. P. No. 246 of 1974 in L. P. A. 
No. 5 of 1974. D/~ 13-5-1975. 

(A) Constitution of India, Art. 226 — 
Judgment of Single Judge challenged in 
Letters Patent Appeal — Single Judve. if 
competent to entertain and hear stay ap- 
plication against its own order — Inherent 
power, if could be invoked, (Civil P. C. 
(1908), S. 151). 


A writ petition by certain emplovees 
of the Election Department against their 
reversion was allowed by Shri Thakur J. 
sitting as Single Judge. Against that 
order a letters patent appeal was prefer- 
red along with an application for stav of 
the operation of the Said order. The ap- 
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peal came up for hearing on admission 
before the Chief Justice: and one Shri 
Lal. J. As the latter did not like to be a 
member of the Bench. the case was listed 
before a Bench of which he was not a 
member. The High Court. as constituted. 
consisted of one C. J. and two Judges 
only. The appeal thus could not be listed 
before a differently constituted Bench.. 
The appellants praved that the stav ap- 
plication be listed before Thakur. J. 
as the Single Judge. Doubtine whether 
he had jurisdiction to entertain and dis- 
pose of the stay application Thakur. J. 
referred the point to a larger Bench. 


Held that in view of the circum- 
stances mentioned above the Single Judge 
did have jurisdiction to entertain the stay 
application. The appellate jurisdiction 
not being available. there was good rea- 
son for invoking the inherent powers of 
the Single Judge. Case law discussed. 

(Paras 13. 14) 

The High Court has inherent juris- 
diction to pass appropriate orders in the 
matter of petitions under Article 226 of 
the Constitution. They cannot be exer- 
cised where it would be inconsistent with 
or opposed to provisions of the statutorv 
law of procedure or relate to matters on 
which such statutory law can be said to 
be exhaustive. They mav be exercised 
wherever justice. equity and good con- 
Science reauire a Court to act. (1906) TLR 
33 Cal 927 and (1913) ILR 40 Cal 955. Fol- 
lowed. (Para 3) 
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Chhabil Dass. Advocate. for Appellants: 
B. Sita Ram. Advocate General and H. S. 
Thakur. for Respondents. 


R. S. PATHAK, C. J, :— The follow- 
ing auestion has been referred for the 
opinion of this Bench ;— 


"Whether this Court which has pass- 
ed the judgment which is challenged in 
the L. P. A. by the affected respondents is 
competent to entertain and hear the stav 
application against its own orders ?” 


2. A writ petition was decided by 
mv brother Thakur as a single Judge. He 
allowed the petition and directed the State 
and the Chief Electoral Officer to treat the 
petitioners as regular emplovees of the 
Election Department and not to revert 
them. Against his order a Letters Patent 
Appeal has been filed in this Court. and 
in that appeal the present application has 
been made for staving the operation of 
the order allowing the writ petition. The 
Letters Patent Appeal came on for ad- 
mission before myself and D. B. Lal. J. 
The latter declared that he would not 
like to be a member of the Bench hear- 
ing the appeal. and accordingly an order 
was made that the case be Hsted before a 
Bench of which he was not a member. 


This Court. as presently constituted. 
consists of the Chief Justice and two 
Judges onlv and it is not possible in the 
circumstances that the appeal be listed 
before a differently constituted Bench. In 
the circumstances. the appellants pvraved 
that the stav application be listed before 
my brother Thakur as the single Judge 
who had disposed of the writ vetition. 
Doubting whether he had jurisdiction to 
entertain and dispose of the stay applica- 
tion mv learned brother has referred the 
point to a larger Bench. And that is how 
this matter is before us. 

3. I think it to be bevond dispute 
that the High Court has inherent juris- 
diction to pass appropriate orders in the 
matter of petitions under Article 226 of 
the Constitution. The principles on which 
it will exercise its inherent powers are 
well settled. They cannot be exercised 
where it would be inconsistent with or 
opposed to provisions of the statutorv law 
of procedure or relate to matters on which 
such statutorv law can be said to be ex- 
haustive They mav be exercised wher- 
ever justice. eauity and wood conscience 
require a Court to act. The Courts in 
India are not onlv Courts of Law but also 
Courts of Eauitv. Every Court adminis- 
ters justice in accordance with law. but 
wherever the law is silent a Court will 
act ex-debito justitiae in consummation 
of the purpose for which it exists. Some 
of the cases in which it has been recog- 
nised that the Court has inherent power 
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are set out in Hukum Chand v. Kamala- 
nand. (1906) ILR 33 Cal 927 and further 
instances are mentioned in Nand Kishore 
v. Ram Golam. (1913) ILR 40 Cal 955. 


4. Counsel for the respondents 
contends that the learned Single Judge 
having disposed of the writ petition is 
not seized of anv case in which an appli- 
cation for interim relief can be entertain- 
ed. and on that ground he is not compe- 
tent to pass anv orders on the present 
stay application. It is difficult to accent 
the contention. My learned brother is 
certainly seized of a proceeding related to 
the writ petition disposed of bv him. It 
is an application concerned with the con- 
sequences of the relief granted by him on 
the writ petition. It bears direct nexus 
to the jurisdiction already exercised by 
him. In my opinion. subject to anv limi- 
tations imposed bv the statute law. a 
Court is entitled to pass all incidental and 
ancillary orders in relation to a ease al- 
ready disposed of by the Court. and the 
inherent power extends. as I shall present~ 
ly attempt to show. to making an order 
In appropriate cases staving the execution. 
or suspending the operation. of an order 
disposing of the writ petition. 


So long as the inherent power is eger- 
cised subject to the well accented limita- 
tions already mentioned. no obiection can 
be taken. It has been said that when the 
Court disposes of a case it becomes func- 
tus officio. Subiect to what has been said 
above. there can be no dispute with that 
proposition. Truly applied. however. what 
that proposition implies is that the Court 
cannot re-open the case and dispose it of 
afresh. save in conditions expressly pro- 
vided for. or necessarily implied for re- 
view. 

5. In England. the question arose 
before the Court of Appeal in Polini v, 
Gray. Sturla v. Freccia. (1879) 12 Ch D 
438 whether it was open to that Court at 
the instance of a partv. who had failed in 
the Court of first instance and in the 
Court of Appeal on a claim to be entitled 
to a share in a certain estate. and who 
was now prosecuting an appeal to the 
House of Lords. to grant an order re~ 
straining the distribution of the fund 
meanwhile, Cotton L. J. observed that 
for determining whether a Court had 
jurisdiction to make a stay order after it 
had disposed of an action it was, immate-~ 
rial whether the plaintiff had succeeded 
or failed in the action. He declared that 
the Court. pending an appeal to the House 
of Lords. could suspend what it had de- 
clared ‘to be the right of one of the liti- 
gant parties. And the principle on which 
it did so was: 

“that when there is an appeal about 
to be prosecuted the litigation is to be 
considered as not at an end. and that be~ 
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ing so. if there is a reasonable ground of 
appeal. and if not making the order to 
stay the execution of the decree or the 
distribution of the fund would make the 
appeal nugatory. that is to sav. would de- 
prive the appellant. if successful. of the 
results of the appeal. then it is the dutv 
of the Court to interfere and suspend the 
right of the party who. so far as the 
litigation has gone. has established his 
rights.” 
Polini v. Grav. (1879) 12 Ch D 438 (supra) 
was considered in Orion Property Trust 
Lid. v. Du Cane Court Ltd. (1962) 3 All 
ER 466 and Pennveuick. J. found it diffi- 
eult to reconcile it with an earlier case 
Wilson v. Church. (1879) 11 Ch D 576. In 
that case. Fry. J. had dismissed an action 
absolutely. and an application was made 
to the Court of Appeal to restrain the 
successful party from parting with the 
property till the hearing of the appeal 
against the decision of Frv. J. Sir George 
Jesse] M. R.. with whom the other two 
Lord Justices concurred. declared :— 


“The action having been absolutely 

dismissed by Frv. J. he had no jurisdic- 
tion to stay the proceedings pending an 
appeal. and this application for an in- 
junction was properly made to the Court 
of Appeal.” 
On a consideration of the apparentiv 
opposing views laid down in Wilson v. 
Church (supra) and Polini v. Grav fsupra). 
Pennvcuick. J. preferred to follow the 
proposition laid down in the latter case 
on the ground that “the convenience and 
reason of the matter” appeared to be in 
accordance with that proposition. 


6. It mav be pointed out that on 
the basis of Polini v. Grav. (1879) 12 Ch D 
438 (supra) there is statement in Hals- 
bury’s Laws of England that the Court 
“has an inherent jurisdiction over all 
judgements and orders which it has made. 
under which it can stav execution in all 
eases either for a definite or unlimited 
period.”* -However. in a recent case. 
London Permanent Building Society v. 
De Baer. (1968) 1 All ER 372 Plowman. J. 
in the Chancery Division. has observed 
that the proposition is too widely stated. 
and having regard to what was said bv 
Evershed. J. in Marine and General 
Mutual Life Assurance Society v. Felt- 
well Fen Second District Drainage Board. 
(1945) KB 394 the power to grant the in- 
terim relief must be confined bv reason of 
R. S. C. Order 42. Rule 17. to monev iudg- 
ments only and not to other cases. Plow- 
man. J. declined to exercise the power at 
the instance of a mortgagor who vraved 
for stav of execution of an order for vos- 
session made in favour of the mortgagee. 
To bring the case law uv-to-date. refer- 
ence mav be made to Erinford Pronerties 
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Ltd. v. Cheshire County Council. (1974) 
2 All ER 448 where Megarry. J. has 
adhered to the principle adopted in Polini 
v. Gray (supra) and followed in Orion 
Property Trust Ltd. v. Du Cane Court 
Ltd.. (1962) 3 Ail ER 466 (supra). Of 
those cases he observes :— 


“All of these point to a Judge not be- 
ing stripped of his jurisdiction as soon as 
he dismisses the proceedings before him.” 
It may be mentioned. in passing. that 
London Permanent Building Society v. De 
Baer. (1968) 1 All ER 372 (supra) was 
apparently not brought to his notice. and 
No occasion arose for considering whether 
the principle should be restricted to monev 
judgments only. 


7. As regards the law in India. it 
appears to be the general view that a 
Court has jurisdiction to stay the execu- 
tion of a decree or order made bv it. 
There is a long series of cases in which 
that view has been taken. As longs ago as 
Nand Kishore v. Ram Golam. (1913) ILR 
40 Cal 955 (supra). it was held that an 
application for interim relief could be 
made even though no proceeding was 
pending before the Court to which that 
application could relate. The facts in 
that case were these: The Court of first 
instance had dismissed a mortgare suit on 
the merits. On appeal to the Calcutta 
High Court the decree was reversed and a 
mortgage decree was made. The defen- 
dants applied to the High Court for leave 
to appeal to His Maiestv in Council. and 
the application was refused. Therefore. 
so far as the High Court was concerned 
the mortgage decree had become final. 
Thereafter, the defendants made an ap- 
plication for stay of proceedings in ex- 
ecution of the High Court decree stating 
that they had taken steps to applw to the 
Judicial Committee for special leave to 
appeal to His Majesty in Council. 


The decree holders opposed the ap- 
plication on the ground that no appeal or 
application for leave to appeal was pend- 
ing in the High Court or elsewhere. and 
the Court had no jurisdiction to grant a 
stay of proceedings. There being no 
statutory provision in that behalf the 
question. therefore. arose whether the 
High Court was competent. in the exer- 
cise of its inherent powers. to stav pro- 
ceedings. The learned Judges held that 
the Court was competent to do so. That 
eminent Judge. Sir Asutosh Mookeriee. 
observed that it was open to a Court to 
stay proceedings pursuant to its own order 
in view of an intended appeal. He held 
that it was immaterial that no appeal or 
application for leave to appeal was pend- 
ing before the Court or elsewhere at that 
time. The circumstance that Order 41, 
Rule 5 (2) of Civil P. C. 1908 expressly 
recognises: the position that an ‘original 
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Court may. for a limited time. stav pro- 
ceedings in execution of its own decree 
in view of a possible appeal to a superior 
Court was. in his opinion. sufficient to 
support that conclusion. 


The principle thus recognised by the 
Legislature in express terms appeared to 
him to furnish useful vuidance in deter- 
mining the question of how the inherent 
powers of the Court should be exercised 
in a matter of this description. The 
learned Judge referred to Brii Coomaree 
v. Ramrick Dass, (1901) 5 Cal WN 781 (2) 
in support of the proposition that the 
Court has inherent powers to stav pro- 
ceedings pursuant to its own order in 
view of an intended appeal. even though 
there was no express statutory provision 
in that behalf. Repelling the contention 
that the Court had no power to act on 
the stay application. he observed :— 


“I am strongly of opinion. after most 
anxious consideration of the subiect. that 
the Court should not tolerate such a re- 
sult. and. as I have shown the position 
may be avoided by the recognition of 
sound fudicial principles. The decree 
now under execution was made by this 
Court. and the Court has control over it. 
so as to enable the Court to stav pro- 
ceedings in view of a possible appeal to 
His Majesty in Council. It is fairly obvi- 
ous that if the contention of the decree- 
holders were to prevail the sravest in- 
justice might be done to litigants. An ap- 
plication to the Judicial Committee for 
special leave to appeal to His Majesty in 
Council must necessarily take time: dis- 
tance cannot be annihilated. and time must 
be occupied. in spite of the utmost expedi- 
tion in the preparation and transmission 
of papers. Besides. their Lordships of the 
Judicial Committee do not hold their sit- 
tings continuously throughout the vear. 
and weeks mav elapse before the most 
diligent of suitors is able to obtain special 
leave to appeal to His Maiestv in Coun- 
cil: if meanwhile his properties are allow- 
ed to be sold up bv the decree-holders on 
the theory that this Court is powerless to 
interfere. not onlv mav an application for 
stay after the grant of the special leave. 
as contemplated bv the Judicial Commit- 
tee in Nitvamoni Dasi v. Madhu Sudan 
Sen. (1911) ILR 38 Cal 335 = 38 Ind App 
74 (PC). become infructuous. but the an- 
peal admitted bv special leave of their 
Lordships of the Judicial Committee mav 
turn out to be wholjv illusory and in- 
effectual. It cannot seriously be main- 
tained that the grant of a stav in anv wav 
throws doubt on the decree or weakens 
its effect; the stav is granted on the prin- 
ciple that the parties should. if the cir- 
cumstances justify the adovtion of such a 
course. be restrained in status auo till the 
validity of the decree has been tested in 
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the Court of ultimate appeal. The exer- 
cise of the inherent power of the Court 
should thus be widened to aid the ad- 
ministration of justice and not unduly res- 
fricted so as to cause needless hardship to 
litigants ” 

The principle adopted in Nanda Kishore 
v. Ram Golam (supra) has been followed 
down the vears bv the Courts in India. In 
Sarat Kumar Rov v. Official Assignee of 
Calcutta. AIR 1931 Cal 79 the Calcutta 
High Court took the view that there was 
inherent power in the Court to suspend 
the operation of the appellate decree. 
made bv it. during the pendency of an 
appeal before the Privy Council in order 
to save unnecessary costs and inconveni- 
ence to the agerieved party. It was ob- 
Served that the Court nad inherent powers 
to make such order or give such direc- 
tions as mav be called for in the circum- 
stances of a particular case pending the 
hearing of an appeal to the Privy Coun- 
cil, In Bahadur Lal v. Judges of the 
High Court. AIR 1933 All 18 the Allaha- 
bad High Court held that it had inherent 
jurisdiction to hold in abevance an order 
suspending an advocate for three months 
until his appeal to the Privy Council was 
disposed of in order to vrevent that ap- 
peal becoming nugatory by the lapse of 
time. It will be noted that at the time 
when the order of abevance was made no 
proceeding could be said to be pending 
before the High Court. 

In Tulsi Ram v. Radha Kishan. AIR 
1934 Lah 238 the Lahore High Court had 
dismissed an appeal] against a preliminary 
decree and thereafter an appeal was pre- 
ferred to the Privy Council: the High ` 
Court held that it had inherent power to 
stay the preparation of a final decree 
during the pendency of the appeal before 
the Privy Council. Some of the afore- 
sald cases were considered bv the Hvdera~ 
bad High Court in Rani Shankeramma v. 
Ramchandra Reddv. AIR 1953 Hvd 73 and 
relving on what was said in those cases 
the Court held that it had inherent juris- 
diction to stav its own order disposing of 
a writ petition with a view to preventing 
an appeal before the superior Court be- 
coming infructuous. It was a case where 
the writ petition had been disposed of and 
an application for leave to appeal to the 
Supreme Court was proposed to be filed. 
It was observed by Jaganmohan Reddi. J. 
that “if there is a right to appeal to the 
Supreme Court. then the inherent powers 
of the High Court to order the abevance 
ot ge for a limited time cannot be 

enied.” 


In Sajian Singh v. State of Rajasthan. 
AIR 1954 Rai 301 the Rajasthan Hish 
Court. although it refused to grant a stay 
order in the exercise of its inherent 
powers. acknowledged that in a proper 
case it had juisdiction to pass an order of 


1976 


stay in the exercise of its inherent 
powers. even after disposing of an ap- 
plication for leave to appeal to the SUD- 
reme Court. A case cited before us in 
which a contrary view appears to have 
been taken is Purna Chand Sahu v. 
Chamra Bariha. AIR 1954 Orissa 114. but 
there the Orissa High Court observed that 
the inherent powers could not be emplov- 
ed in opposition to the provisions of O. 45. 
R. 18 of the Civil P. C. 


8. The cases cited by the respon- 
dents laying down that the Court would 
not grant interim relief after disposing of 
the writ petition before it are cases where 
the writ petition was dismissed. The view 
taken there proceeded on the reasoning 
that as the petitioner had been denied re- 
lief in the writ petition it was not open 
to the Court to proceed contrary to the 
view already taken bv it and grant inte- 
rim relief on the stav application where 
earlier it had found no substance at all in 
the petitioner’s claim in the writ petition. 
It was observed that in granting interim 
relief in those circumstances the Court 
would not be acting ex debito tustitiae. 
Those cases are Harishanker Dinanath v. 
State of Madhya Pradesh. AIR 1953 Nag 
254: State of Uttar Pradesh v. Mukhtar 
Singh. AIR 1957 All 505: Saijan Singh v. 
State of Raiasthan. AIR 1954 Rai 301 
(supra) and Kalvan Singh v. State of U P.. 
AIR 1961 All 619 (FB). Having regard to 
the facts of the present case. where the 
writ petition has not been dismissed but 
allowed and an order made granting re- 
lief on the merits. those cases are distin- 
guishable. 


9. It seems to me then that two 
considerations determine the auestion 
which we are called upon to answer. The 
first is that the application relates to what 
has been decreed or ordered bv the Court 
in a writ petition. The decree or order 
sought to be staved was made bv the 
Court. and the Court has control over it. 
For that reason. the Court has undoubted 
jurisdiction to entertain and decide the 
application. the nexus between the earlier 
decree or order of the Court and the ap- 
plication now presented to it supvlving 
the basis. 


10. The second consideration is 
that when an appeal is about to be prose- 
cuted the litigation cannot be considered 
as at an end and the Court should move 
to prevent the proposed appeal from be- 
coming nugatory. The stav is granted on 
the principle that the status auo between 
the parties should be maintained. if the 
circumstances justify the adoption of such 
a course. until the validitv of the decree 
has been tested in the Court of ultimate 
appeal. The emphasis lies on the desirabi- 
lity of enabling the defeated party to 
exercise its right of appeal so that the 
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validity of the decree or order can be exa- 
mined, That consideration distinguishes it 
from a case pending trial in the Court. 
Whereas on a suit or writ petition the 
question is whether the suitor or peti- 
tioner has sufficiently proved his case. on 
the other hand where an application is 
for a stay order pending an appeal the 
question is whether the judgment that has 
been given is one on which the successful 
party ought to be free to act despite the 
pendency of an appeal. In making such a 
decision. an important factor to be consi- 
dered is the possibility that the udg- 
ment mav be reversed or varied. and that 
was the basis of Erinford Properties Ltd. 
v. Cheshire County Council. (1974) 2 All 
ER 448 (supra). It will be useful to auote 
the observations of Magarrv. J. :— 


“Judges must decide cases even if 
they are hesitant in their conclusions: and 
at the other extreme a iudge mav be verv 
clear in his conclusions and vet on appeal 
be held to be wrong. No human being is 
infallible. and for none are there more 
public and authoritative explanation of 
their errors than for iudges. A fudge 
who feels no doubt in dismissing a elaim 
to an interlocutory iniunction mav. per- 
fectly consistently with his decision. re- 
cognise that his decision might be re- 
versed. and that the comparative efforts 
öf vrantine or refusing an iniunction 
pending an appeal are such that it would 
be right to preserve the status auo pend- 
ing the appeal.” 


11. At this stage. it mav be noted 
that reliance was placed by the respon- 
dants on Jairam Das v. Emperor. AIR 
1945 PC 94: Bashiruddin Ahmad v. Em- 
peror. AIR 1937 Nag 181 and Gorelal v. 
State. AIR 1958 All 667 but those were 
cases involving the question whether bail 
should be sranted to a convict when the 
conseauence of it would be to abridge the 
sentence passed on him. In my opinion. 
they cannot serve as any guidance in the 
present case. 


12. While being of opinion that a 
Court passing a decree or order has in- 
herent power to stav the execution. or 
suspend the operation. of a deeree or 
order made bv it. it is desirable to reite-~ 
rate that this power is subiect to the 
limitations adverted to earlier. especially 
those which arise upon a consideration of 
the relevant statute. It is also necessary 
to emphasise that the inherent power of 
a Court should not be eanriciously or 
arbitrarily exercised. It should he exer 
cised ex debito justitiae to do that real 
and substantial iustice for the administra- 
tion of which alone the Court exists. The 
inherent powers should not be used where 
it would amount to an abuse of the process 
of the Court. There should be very good 
ground for staving the execution. or sus 
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pending the operation. of a decree or order. 
Mere inconvenience or annovance is not 
enough to induce. the Court to take awav 
from a successful party the benefit of his 
order. 


13. Turning to the present case. it 
has been urged by the resnondents that 
the proceedings on the writ petition are 
civil proceedings to which the principles 
embodied in the Civil P. C. apply. . and 
inasmuch as Order 41. Rule 5 (2) of the 
Code permits the triai Court to stav the 
execution of its decree only where 
an appeal has not vet been filed against 
that decree. the learned Single Judge has 
no tiurisdiction to entertain the stav ap- 

plication inasmuch as a Letters Patent 
Appeal has alreadv been filed. We have 
been referred to B. Jitendra Mohan Singh 
v. Thakurain Bindbasni Kunwar. AIR 
1945 Oudh 96. It was held there that if 
the appeal has been filed alreadv. the ap- 
pellate Court will be seized of the case. 
including the application for stav. and 
the execution Court will have no juris- 
diction to pass a judicial order. 


Now in order that O. 41. R. 5 (2) can 
be invoked. it must be applied subiect to 
the limitations prescribed therein. and the 
limitations show that there must be an 
appellate Court which can entertain a 
stav application and grant relief on it. If 
for certain reasons. such as those which 
exist in the present case. it is not pos- 
sible for an appellate Bench to entertain 
the application and grant relief. the verv 
raison d’etre behind those limitations loses 
force. It is then eminentlv a case where 
the Court will exercise its inherent 
powers. The appellate furisdiction not 
being available. there ig good reason for 
invoking the inherent powers of the 
learned Single Judge. 


14, In the result. I hold that in 
view of the circumstances mentioned 
above the learned Single Judge has 
jurisdiction to entertain the stay applica- 
tion. How the jurisdiction will be exer- 
cised. whether in favour of the applicant 
or against him. is a matter for the learned 
single Judge to consider. 


15. I answer the question referred 
in the affirmative. 


16. The papers of the case will 
now be laid before the learned Single 
Judge for disposing of the application. 

c. R. THAKUR, J.:— I agree. 


Answered affirmatively. 
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Mrs. Rita Arora and others. Appel- 
ree v. Salig Ram and others. Respon- 
ents. 


F. A. Os. Nos. 16 to 19, 21. 22 and 28 
of 1971. D/- 29-4-1975. 
_ (A) Motor Vehicles Act (1939), Sec- 
tion 110-B — Quantum of compensation 
— Principles — Deduction on account of 
insurance, provident fund. gratuity, family 
pension and lump-sum payment — Held, 
arte (Fata] Accidents Act (1885), 
. 1-A). 


The pecuniary loss can be ascertained 
only by balancing. on the one hand. the 
loss to the claimants of the future pecu- 
niary benefits and. on the other. any 
pecuniary advantage which from what- 
ever saurce comes to them bv reason of 
the death. that is. the balance of loss and 
gain to a dependant by the death must be 
ascertained. The starting point is the 
amount of wages which the deceased was 
earning. Then there is an estimate of 
how much was reauired or expended for 

is own personal and living expenses. 
The balance will give a basic figure which 
will generally be turned inte a lump-sum 
by multinlving it with the number of 
years the deceased was expected to live 

minus the vears he had alreadv lived: 
(Para 20) 

The deductions may be made for 
lump-sum payment as that would be an 
accelerated benefit to the dependants. But 
regard must be had to future increments 
and chances of promotion. If such a re- 
gard is not possible due to anv un- 
certainty. perhaps benefit for lump-sum 
vavment need not be accounted for. In 
order to capitalize the monthlv contribu- 
tion of the deceased towards the main- 
tenance of his family. which will of course 
be after deduction of his personal ex- 
penses. regard cannot be had to provident 
fund. gratuity, insurance or familv pen- 
sion. Whatever was payable on account 
of death has to be accounted for. If anv 
amount is pavable at the time of death 
the same is not liable to be accounted for. 

(Para 20) 


Insurance money is paid because of 
premimum payment and obviously under 
insurance contract. The said monev is 
never pavable on account of the death of 
the person insured. Death is no doubt a 
step in the insurance contract. That will 
not mean that insurance monev is payable 
because of death but it is pavable because 
the premiums were paid and a contract 
was entered into for such pavment after 
death. Similarlv provident fund. gratuity 
and family pension are not denenedent 
upon death. but thev are pavable because’ 
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of the saving or thrift practiced by the 
deceased. Whatever was contributed to- 
wards provident fund became pavable. 
That did not depend upon the death of 
the person. The gratuity and family pen- 
Sion were paid because the deceased had 
served for a number of vears. 1972 Acc 
CJ 334 (Puni): 1975 Ace CJ 56 (Delhi): 
AIR 1975 Him Pra 35: 1973 Ace CJ 414 
(Punj): 1971 Acc CJ 309 (Malavsia): 1969 
Ace CJ 363 (HL): 1973 Ace CJ 147 (Puni). 
Relied on. (Paras 20 and 21) 


Cases Referred: Chronological Paras 
1975 Acc CJ 56 = 1975 Raidhani LR 172 

(Delhi) 21 
AIR 1975 Him Pra 35 = 1974 Acc CJ oy 
1973 Acc CJ 147 = 75 Pun LR 360 21 


1973 Acc CJ 414 = 75 Pun LR 715 21 
1972 Ace CJ 334 = ILR (1974) 1 Puni 677 


21 
1971 Acc CJ 309 (Malavsia) 21 
1969 Ace CJ 363 = (1969) 1 All ER 555 
(HL) 21 
AIR 1962 SC 1 = (1962) 1 SCR 929 19 
1942 AC 601 = 111 LJ KB 418 19 
K. D. Sud and G. S. Gvyani. for Ap- 
pellants: S. Malhotra. for Respondents. 


JUDGMENT :— These seven appeals 
arising under Section 110-D of the Motor 
Vehicles Act are directed against the de- 
cision of the Motor Accident Claims Tri- 
bunal adiudicating upon claims for com- 
pensation in respect of an accident in- 
volving death of three persons namely 
Ved Prakash Chopra. Narendra Kumar 
Arora and Devi Lal. 

2. On 1-2-1969 at about 6 P. M. a 
bus HRA-1244 belonging to Harvana 
Roadways was proceeding from Simla to 
Chandigarh. When it reached milestone 
No. 50 on Simia-Kalka road at a place 
known as Koti. it was accosted bv a truck 
HRA-1759 loaded with bricks coming 
from the opposite direction. While the 
bus was crossing the truck its hind por- 
tion struck against the truck and the 
impact pushed it towards the left break- 
ing the parapet wall with the result that 
it rolled down and fell inside a khud. As 
a result of that accident Ved Prakash 
Chopra and Narender Kumar Arora were 
killed on the spot. while Devi Lal re- 
ceived multiple injuries and was removed 
to PGI Hospital. Chandigarh. He expired 
there on 10-2-1969. Salie Ram respon- 
dent was the driver. while Kundan Lal 
was the conductor of the bus. Accord- 
ingly claims were made before the Tri- 
bunal by the Jegal representatives of the 
three deceased. and these seven appeals 
arise out of these claims. 

3. legal representatives of 
Narender Kumar Arora claimed Rs. 7 
lakhs and odd. while the legal representa- 
tives of Ved Prakash Chopra and Devi 
Lal claimed: Rs. 24 lakhs and Rs. 1} lakhs. 
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respectively. The Tribunal has awarded 
Rs. 1 lakh to the legal representatives of 
Arora. Rs. 1 lakh again to the legal re- 
presentatives of Chopra and Rs. 40.000/- 
to the legal representatives of Devi Lal. 
They are not satisfied with the adiudica- 
tion of claims and have preferred these 
appeals. 

4. F. A. Os. Nos. 16. 17 and 21 of 
1971 arise out of the claim pertaining to 
Arora deceased. Of them. F. A. O. No. 17 
of 1971 is the cross-appeal filed bv Har- 
yana Roadways. 

5. F. A. Os. Nos. 18 and 22 of 1971 
arise out of a claim pertaining to Devi 
Lal. of which F. A. O. No. 18 of 1971 is 
the cross-appeal by the State. 

F. A. Os. Nos. 19 and 28 of 1971 
arise out of a claim pertaining to Chopra. 
of which F. A. O. No. 19 of 1971 is the 
cross-appeal by the State. 


T The claimants asserted before 
the Tribunal that the driver of the bus 
was rash and negligent. He was coming 
down-hill and the speed of the bus was 
exceeding the limit. so much so. that at 
the time of crossing, the hind portion 
could not get clearance. The truck was 
coming uphill and its speed was consi- 
derably lower. There was sufficient width 
of the road. According to one estimate. 
lt was 25 feet. Had the bus slowed down 
or even stopped. which was the require- 
ment under a direction. to give clearance 
to up-coming vehicles the accident would 
not have occurred. Due to the speed of 
the bus the impact was of so much inten- 
Sity that the bus jolted and swerved to- 
wards left so much so that the driver could 
not control it and it rolled down inside the 
khud. As the headlights were on of both 
the vehicles. it was easv for the driver of 
the bus to have detected the on-coming 
truck, One Ram Kumar. ASI (A. W. 8) 
along with his Constable Narain Singh 
(A. W. 9) were also travelling in- the bus. 
Thev escaped although thev received 
minor Injuries. Ram Kumar immediately 
went to Solan and lodged F. I. R. (Ex. PA) 
which, besides narrating the accident. 
fixed responsibility on the driver of the 
bus. In that document it was indicated 
that the driver was rash and negligent. 
and did not know how to drive on hills. 
In fact subseauently when a case under 
Section 304-A started against Salis Ram. 
he made a statement before the Magis- - 
trate (Ex. A. W. 3/A) in which he admit- 
ted that he was not used to hill driving. 
He was reauired to take the bus from 
Chandigarh to Panipat. But he was com- 
pelled to bring it from Chandigarh to 
Simla. Thus according to claimants. the 
accident was due to the negligent act on 
the part of the driver Salie Ram who was 
in the service of Harvana Roadwavs. As 
such the State of Harvana was liable to 
pay the compensation. 
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8. The defence was that the entire 
mistake was attributable to the driver of 
the truck who was nevligent and came 
over the bus so much so that its hind 
portion got entangled with the truck and 
the accident occurred. It was pleaded 
that the speed of the bus was reasonable. 
The truck was coming with a greater 
speed and perhaps its driver could not 
control it. In this manner. the State of 
Harvana attempted to prove that the pro- 
prietor of the truck Darshan Singh was 
responsible for the accident and as such 
he should pay the compensation. 


9. The claimants produced Ram 
Kumar. A. S. I: Narain Singh. Constable: 
and besides them a few other travellers 
Raksh Pal Malhotra (A. W. 5) and Janak 
Singh (A. W. 10). One Sukh Dev Singh 
(A. W. 4) garave supervisor Himachal 
Govt. Transport. inspected the two vehi- 
cles on 3-2-1969. His report Ex. A. W. 4/A 
was proved. According to him. the gear 
of the bus was in neutral position mean- 
ing thereby that the driver had ‘not 
changed to a lower gear even though he 
was on a descent. Jaswant Rai. ASI 
(A. W. 13) being a representative of the 
police had reached the spot and he stated 
that the truck was almost 2 feet awav 
from the hill side so that it could not be 
stated that it had come in the middle of 
the road so as to strike against the bus. 


10, The defence produced two 
witnesses: R. S. Verma (R. W. 1) and 
Kundan Lal. Conductor (R. W. 2). Both 
of them came to state that the truck 
driver was negligent. Obviouslv both of 
them were travelling in the bus and 
escaped unhurt. 


11. The learned Tribunal believed 
the version of the claimants and held that 
the driver of the bus was negligent. As 
such the compensation was awarded 
against the State of Harvana. and. the 
arg appeals are preferred on its be 

alf. 


12. In these appeals it was again 
reiterated that the fault lav with the 
driver of the truck. I have gone through 
the statements of the witnesses produced 
by the claimants. The statements of 
Ram Kumar ASI (A. W. 8) and Narain 
Singh Constable (A. W. 9) were rightly 
believed because the corroboration of 
their. statements.. was. available In the 
F. I. R. (Ex: P-A) which was lodged im- 
mediatelv after the accident. According 
to Ram Kumar ASI. he boarded the bus 
at Solan. He noticed that the driver was 
fast in diving rather he was “too fast”. 
The truck was climbing up and it was on 
slow speed. Nevertheless the driver went 
on driving at the same speed and did not 
give any horn. The witness iumned 
from the window and that is how he sav-~ 
ed his life. He immediately ran to the 
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Police ‘Station. Solan and. instituted the 
report against Salig Ram driver. In fart 
the giving of horn was not even reauired. 
The lights of the two vehicles were on. 
and one could be detected by the other. 
According to Ram Kumar. the width of 
the road was 25 feet at the place: The 
truck was found at a distance of 24 feet 
from the hill. This siatement decidedly 
proved that the truck was on its correct 
side and never came on the middle of the 
road as suggested by the defence. ‘There 
were 40 passengers in the bus and so it 
was not over-crowded. According to Ram 
Kumar. the spéed was 35 to 40 KM per 
hour. It was decidedly too fast a speed 
for a bus driven on mountainous region. 
According to the witness. the speed of the 
truck was hardly 10 to 15 KM ner hour. 
Narain Singh (A. W. 9) supported the 
version of Ram Kumar. ASI. He also 
stated that the truck was at 2 feet away 
from the hill side. Raksh Pal Singh 
(A. _W. 5) stated that the lights of the 
vehicles were switched on and so there 
was no difficulty in findine out the wav. 
Janak Singh (A. W. 10) a fellow traveller 
also supported these witnesses. 


13. As regards the defence wit-. 
nesses. Verma (R. W. 1) was sitting in the 
middle of the bus and hence perhaps he 
could not detect the speed at which the 
vehicle was running. He too admitted that 
the lights were on and the truck was. de- 
tected from a distance. He stated that 
there were hardly 25 passengers in the 
bus. Kundan Lal. Conductor (R. W. 2) 
was naturally an interested witness. He 
also admitted that the lights were put on 
and he could see the truck coming from a 
distance. According to him. the speed of 
the truck was 30 to 40 KM ver hour. 
which is simply unbelievable. It wag a 
heavy truck loaded with bricks and the 
speed could not be that much while going 


uphill. The witness Kundan Lal was 
sitting on the rear-most seat. He could 


have acauired no knowledge as to the 
speed of the truck. He admitted that the 
truck was at about 4 feet from the hill 
side at the time of the accident. ‘This 
statement again proves that the fault did 
not Jay with the driver of the truck. 


14. The driver Salis Ram -was 
prosecuted. under Section 304-A of the 
I. P. Code. He - admitted ‘before the 
Magistrate that he had no driving licence 
for hills and as such it was almost cri- 
minal for such a driver to have been de- 
puted on this bus which was coming from 
Chandigarh to Simla and the enttre region 
was mountainous. Since Ex. A. W. 3/1 is 
an admission of a party to these claims. 
the same is admissible being acainst the 
interest of such partv. -Salig Ram was 
avoided to be produced: in the ease. The 
learned counsel for the appellants submit- 
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ted that he was assisting all alone the 
counsel in cross-examining the witnesses. 
He was the best witness to tell how far he 
was negligent or not negligent in the 
driving. Since he did not appear as wit- 
ness. every presumption will be drawn 
against him, According to Jaswant Rai. 
ASI (A. W. 18). a vehicle going down-hill 
was reauired fo stop to give a cross to 
the vehicle coming uphill. This was an- 
other act of negligence committed bv 
Salig Ram as he did not obviously stop the 
bus. but rather went on with the same 
speed and thus caused the accident. 

With this evidence on the re- 
cord. the learned Tribunal was iustified to 
give a finding that Salie Ram was rash 
and negligent. The accident was due to a 
fault committed by him. It is high time 
for the Transport authorities to take a 
lesson from this incident so that in- 
experienced drivers who are ignorant of 
hill-drive are not sent on buses which 
come from plains. It appears someone 
responsible for allocating the drivers did 
not pay heed to this reauirement. Salig 
Ram very much stated before the Magis- 
trate that he was unfit for hill-drivine and 
did not even possess a licence for a hill- 
drive. As such he should not have been 
deputed on the ill-fated bus. Decidedly 
he caused an accident which cut short the 
lives of these three persons. 


16. The negligence beins proved of 
the driver Salis Ram. the State of Har- 
yana and the Harvana Roadwavs were 
decidedly responsible to pav the compen- 
sation. To that extent. the finding can- 
not be assailed and must be upheld. 


17. Although eross-appeals were 
filed by the State of Harvana and Har- 
yana Roadways. no one appeared on their 
behalf to pursue the appeals. In fact the 
appeals filed on behalf of the claimants 
beta heard in the absence of the respon- 

ents. 


18. Now I shall advert to the other 
important plea regarding quantum of 
compensation. The learned Tribunal has 
made a deduction in compensation on ac- 
count of insurance. provident fund. gra- 
tuity. family pension and lump-sum pay- 
ment. 


19, The principles for determina- 
tion of compensation are well settled. In 
Gobald Motor Service v. Veluswami. (AIR 
1962 SC 1) their Lordships auoted with 
approval the statement of the law on the 
point by Lord Russell of Killowen and 
Lord Wright in Devies v. Powell Duffrin 
Associated Collieries Ltd.. (1942 AC 601). 
Lord Russell stated :— 


"The general principle. which has 
alwavs prevailed in regards to the assess- 
ment of damages under the Fatal Acci- 
dents Act is well settled. namely. that 
any benefit accruing to a dependent by 
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reason of the relevant death must be 
taken into account. Under those acts the 
balances of loss and gain to a dependant 
by the death must be ascertained. the 
position of each dependant being consider- 
ed separately.” 

ab Wright elaborated the theme further 

us -— 


“The damages are to be based on the 
reasonable expectation of pecuniary bene- 
fit or benefit reducible to money value. In 
assessing the damages all circumstances 
which may be legitimately pleaded in 
diminution of the damages must be consi- 

ered The actual pecuniary loss of 
each individual entitled to sue can only be 
ascertained by balancing. on the one hand. 
the loss to him of the future pecuniary 
benefit. and. on the other anv pecuniarv 
advantage which from whatever source 
comes to him by reason of the death.” 


20. Shortly stated. the general 
principle is that the pecuniary loss can be 
ascertained only bv balancing. on the one 
hand. the loss to the claimants of the 
future pecuniary benefits and. on the 
other. any pecuniary advantage which 
from whatever scurce comes to them bv 
reason of the death. that is. the balance of 
loss and vain to a dependant bv the death 
must be ascertained. The starting point 
is the amount óf wages which the de- 
ceased was earning. Then there is an 
estimate of how much was reauired or 
expended for his own personal and living 
expenses. The balance will give a basic 
figure which will generally be turned into 
a lump-sum bv multinlving it with the 
number of years the deceased was expect- 
ed to ive minus the vears he had already 
lived. The deductions may be made for 
lump-sum payment as that would be an 
accelerated benefit to the dependants, But 
regard must be had to future increments 
and chances of promotion. If such a re- 
Zard is not possible due to anv un- 
certainty. perhaps benefit for lump-sum 
payment need not be accounted for. In 
order to capitalize the monthly contribu- 
tion of the deceased towards the mainten- 
ance of his familv. which will of course 
be after deduction of his personal ex- 
penses. regard cannot be had to provident 
fund. gratuity. insurance or family pen- 
sion. Whatever was pavable on account 
of death has to be accounted for. If anv 
amount is pavable at the time of death the 
same is not liable to be accounted for. In- 
surance money is paid because of pre- 
mium pavment and obviously under 
insurance contract. The said money is 
never pavable on account of the death of 
the person insured, Death is no doubt a 
step in the insurance contract. That will 
not mean that insurance monev is pay- 
able because of death but it is pavable þe- 
cause the premiums were paid and a con- 


28 H. P. [Prs, 20-26] 


tract was entered into for such payment 
after death. Similarly provident fund. 
gratuity and familv pension are not de- 
pendent upon death. but they are pavable 
because of the saving or thrift practised 
by the deceased, Whatever was contri- 
buted towards provident fund became 
pavable. That did not depend upon the 
death of the person. The gratuitv and 
family pension were paid because the de- 
ceased had served for a number of vears. 
Therefore. the learned Tribunal commit- 
ted the obvious error of accounting for 
these payments. The amount of compen- 
sation could not be decreased because of 
such payments made bv the emplover. 


21, If authority is needed. there 
are several. In Damvanti Devi v. Sita 
Devi. (1972 Acc CJ 334) (Puni) assets 
created out of savings including residen- 
tial house were not taken care of for de- 
duction. Similarlv insurance monev was 
not accounted for. The expectancy of life 
was considered 60 years. In Bhagwanti 
Devi v. Ish Kumar. (1975 Acc CJ 56) 
(Delhi) gratuity. pension. provident fund 
and insurance were not accounted for and 
no deductions were allowed. Similarly 
no deduction was permissible under lump 
sum pavment. The former were consider- 
ed benefits for which the deceased had 
paid. Thev are in the nature of auid pro 
auo and these were benefits pavable on 
death and not benefits arising out of 
death. The real test is. if these benefits 
would have arisen independent of death 
or arose on account of death. In Kailash- 
wati v. Harvana State. 1974 Ace CJ 514 = 
(AIR 1975 Him Pra 35} no deduction was 
permitted for lump sum payment because 
future increments were not taken care of. 
Similarly no deduction was allowed for 
vensionarv benefits. In Sood and Co.. 
Kulu v. Surjit Kaur. (1973 Acc CJ 414) 
(Puni) no deductions were permitted for 
gratuity. provident fund and also lump 
sum vavment. In Raia Mohktar Bin Raia 
Yaacob v. Public Trustee. Malavsia. (1971 
Acc CJ 309) (Malavsia) and Perry v. Clea- 
ver. (1969 Ace CJ 363) (HL) no deductions 
were allowed for pensionarv benefits and 
insurance money. In Maior Jagiit Singh 
v. Kartar Singh. (1973 Ace CJ 147) (Puni). 
no deductions were permitted for lump 
sum payment. One-third of the total in- 
come was held to be presumed for per- 
sonal expenses of the deceased. Thus the 
tort-feasor namelv the common carrier in 
the present case should not have been 
giyen the benefit of vast service and 
thrift of the deceased. The learned Tri- 
bunal was. therefore. in error in making 
deductions for insurance. provident fund. 
gratuitv. family pension and lump sum 
payment. 


22. It is then to be ascertained. in 
- İndividual cases. as to what should be the 
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auantum of compensation pavable to the 


claimants. 


23. At first I shall take up F. A. Os. 
18 and 22 of 1971. This claim relates to 
the death of Devi Lal Sharma. The wit- 
nesses Shivan Devi (P. W. 2) and T. N. 
Sharma {P. W. 7) stated that the deceased 
was in sound health. His earnings were 
Rs. 850/- as pay and Rs. 150/- as house- 
rent allowance. The expectancy of life 
has been considered 60 vears bv the 
learned Tribunal. and I find no ground to 
interfere with that decision. As regards 
the commissions on sales and the bonus. 
these depended on imponderable factors 
and therefore should not be accounted for. 
The learned Tribunal was right in con- 
sidering that Rs. 1.000/- ver month was 
the basic income. It would be Rs. 12.000/- 
per vear. If 1/3rd personal expenses of 
the deceased are deducted. the amount 
comes to Rs. 8.000/- per vear. This multi- 
plied by 9 vears span of life will give the 
amount of Rs. 72.000/-. The learned Tri- 
bunal has awarded only Rs. 40.000/- which 
is incorrect. In mv opinion. Rs. 72.000/~ 
are pavable as compensation. 


24, F. A. O. No. 18 of 1971 is a 
cross-appeal filed by the respondents. For 
the he a stated. the cross-appeal is dis- 
missed, 


25. F. A. Os. 16. 17 and 21 of 1971 
are appeals relating to the death of 
Narender Kumar Arora. The claim was 
of Rs. 7 lakhs and odd. The learned Tri- 
‘bunal has awarded Rs. 1 lakh as compen- 
sation. Admittedly the total emoluments 
of Arora were’ Rs: 950/- per month. He 
was 27 years old and the remaining span 
of life was 33 vears. The yearly income 
was thus Rs. 11.400/-. Out of this. one- 
third are deducted for personal expenses 
and the total comes to Rs. 7.600/-. If 
this is taken to be the income for another 
33 vears. the total amount comes to 
Rs. 2.50.800/-. The other deductions made 
bv the learned Tribunal for insurance. 
gratuity. provident fund. family pension 
reaper S were api permissible. Thus 

i otal compensation paya 
Rs. 2.50.800/-. ARVORE ne 


26. It was stated by Dr. G. L. 
Arora (A. W. 16). Shrimati D. K, o 
(A. W. 11) (parents) and Rita Arora 
(A. W. 15) (widow) that Rs. 200/- were 
being paid by the deceased to his parents. 
Dr. G. L. Arora is 65 vears. while Shri- 
mati D. K. Arora is 54 vears. If their 
span of life is taken to be 10 vears more. 
they suffered on account of death a loss 
of Rs. 24.000/-. Out, of the amount of 
Rs. 2.50.800/- the sum of Rs. 24.000/. is 
awarded to the parents Dr. G. L. Arora 
and Shrimati D. K. Arora for loss of love. 
affection and consortium. In this manner. 
Rs. 2.26.800/ are awarded to Rita Arora 
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and Rs. 24.000/- 
paren fs. 

27. The cross-appeal filed by the 
respondents F. A. O. No. 17 of 1971 is dis- 
missed for the reasons stated. 

28. F. A. O. No. 21 of 1971 is the 
appeal filed by the parents while F. A. O. 
No. 16 of 1971 is the appeal filed bv Rita 
Arora. Both these appeals are allowed to 
the extent mentioned above. 


29. F. A. Os. 19 and 28 of 1971 are 
appeals pertaining to the death of Ved 
Parkash Chopra. His total emoluments 
were Rs. 737.60 us — vide statement of 
R. D. Joshi (A. 7) and his certificate 
Ex. A. W. 7/A. “he deceased was 38 
years old and he had to live for another 22 
years which could be the expectancy of 
life. The emoluments comprised of spe- 
cial pav. dearness allowance. hill compen- 
satory allowance and winter allowance. 
The last two allowances were earmarked 
for Simla. The deceased could be posted 
anywhere in India. If the emoluments are 
taken to be Rs. 737/- and 1/3rd is deduct- 
ed for his personaj expenses. the figure 
comes to Rs. 491/- which can be rounded- 
off at Rs. 500/- According to Santosh 
Chopra (A. W. 6) the widow. Rs. 500/- or 
nearabout were spent bv the deceased on 
family expenses. With the figure of 
Rs. 500/- per month as basic income. the 
yearly income was Rs. 6.000/-. If it is 
multiplied by 22 vears. the amount comes 
to Rs 1.32.000/-. This amount was pav- 
able as compensation to the claimants. To 
that extent thé appeal F, A. O. No. 28 of 
1971 is allowed. As regards the cross- 
appeal F. A. O. No. 19 of 1971. for the 
reasons stated. the same is dismissed 


30. As regards interest to be 
awarded in these appeals. in mv opinion. 
4% interest per annum from the date of 
this decision to the date of oavment is 
also awarded to the claimants. 

31. In some of the appeals. the 
Insurance Company for the eommon car- 
rier is also a vartv. The insurer in such 
appeals shall. of course. be liable to the 
extent of their liability under the ir- 
surance contract. 


32. The appeals are accordingly 
decided in the manner stated above. In 
the special circumstances. the parties shall 
bear their own costs. The dismissal of 
cross-appeals is. of course. ex parte with- 
out making anv orders as to costs 


. 33. This decision is being given in 
F. A. O. No. 16 of 1971 and shall form 
part of the judgments in the other appeals. 
Copy of this iudgment shall be kept in 
the record of other appeals. 


Orders accordingly. 


are awarded to the 
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R. S. PATHAK. C. J. AND 
C. R. THAKUR. J. 


M/s. Himprastha Financiers Private 
Ltd. and others. Petitioners v, Union of 
India and others. Respondents. 


Civil Writ Petns. Nos. 89. 101 and 114 
of 1972. D/- 14-4-1975. 

(A) Displaced Persons (Compensation 
and Rehabilitation) Act (1954). S. 6 — 
Property not forming part of auctioned 
lot included in sale certificate issued to 
auction purchaser — Efvect — (Displaced 
Persons (Compensation and Rehabilitation) 
Rules (1955), Rule 90(10) and (15) and 
App, XXI). 


Although title to property put up for 
auction passes to auction-purchaser on 
issue of sale certificate. the date on which 
title passes is the date of confirmation of 
sale. But the sale certificate cannot be 
said to pass title in respect of property 
which is plainly never the subiect of the 
auction. Sale certificate is void to the 
extent that it includes property which has 
not been put for auction. Possession 
transferred consequent to sale certificate 
in respect of such excess property would 
not be possession in law and would confer 
no rights on the auction purchaser. AIR 
1958 SC 289 and AIR 1965 SC 1994. Ref: 
1968 Delhi LT 284. Distinguished. 

{Para 14) 
(B) Displaced Persons (Compensation 
and Rehabilitation) Act (1954), S. 33 — 
Scope — Entries in sale certificate — 
Correction of — Can be done under S. 33 
«— Filing of suit not necessary. (Para 14) 

(C) Displaced Persons (Compensation 
and Rehabilitation) Act (1954), S. 33 — 
Word “Proceeding” —. Construction of — 
Most comprehensive meaning to be given 

— Includes anything that is done under 
the Act whether it partakes of a judicial 
character or is of ministerial nature. 

(Para 15) 

(D) Displaced Persons (Compensation 
and Rehabilitation) Act (1954). Ss. 24 (4) 
and 33 — Secretary to State Government 
exercising revisional powers of Central 
Government under Sections 24 (4) and 33 
-— Revision filed under Section 24 (4) — 
Secretary can pass such orders as the cir- 
cumstances of case required. under S. 33 
which confers wider jurisdiction — No 
fresh notice to petitioner necessary when 
he chooses to act under S. 33. 1962-64 Pun 
LR 44 and AIR 1970 Delhi 171. Rel. on. 

(Para 17) 

(E) T. P. Act (1882), S. 41 — Réason- 
able care — Apparent discrepancy in sale 
certificate between description of pro- 
perty by name and its delineation by 
boundaries — Failure of transferee to as- 
certain that transferor has power to make 
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transfer —— Transferee cannot be said: to 
have taken reasonable care within mean- 
ing of S. 41. AIR 1952 Nae 106 and AIR 
1948 Mad 320, Ref. (Para 21) 
(F) Evidence Act (1872). S. 115 — 
Auction by Government of property in 
lots — Auction purchaser knowing that 
property X was not included in the lot 
for which he was bidder — Government 
never represented that X was included in 
the lot for which he was bidding — Sale 
certificate to the extent that it included 
X void — No estoppel arises. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1970 Delhi 171 17 
1968 Delhi LT 284 = (1968) 70 Pun LR 
(D) 202 14 
AIR 1965 SC 1994 = (1965) 2 SCJ 873 14 
1962-64 Pun LR 44 = ILR (1962) 2 Puni 


579 17 
AIR 1958 SC 289 14 
AIR 1952 Nag 106 = ILR (1953) Nag ei 


AIR 1948 Mad 320 = (1948) 1 Mad LJ i 


C. R. THAKUR, J.:— These three 
petitions raise common questions of law 
and. therefore. they will be disposed of 
by a single iudgment. 

2. The Central Hotel Estate. Simla. 
was declared an evacuee property and 
later if became a part of the compensa- 
tion pool under the provisions of the Dis- 
placed Persons (Compensation and Re- 
habilitation) Act. 1954 (hereinafter called 
the Act). This property was divided into 
four lots for purposes of auction as under: 

fi) Central Hotel (Main Building): 

(ii) Central Hotel (Addl. Houses just 

over the Stables): 

(iti) Central Hotel (Stables and Ser- 

vants Quarters): 

l and 

(iv) Central Hotel (Annexe). 

3. On 18-11-1955. Lot No. {1) Cen- 
tral Hotel (Main Building) was purchased 
by Shri Kala Ram Khanna in a public 
auction for Rs. 67.225/-. The sale certifi- 
eate relating to this pronertv was issued 
on 29-3-1963 by the Competent Authoritv 
depicting the boundaries of the propertv 
sold to Shri Kala Ram Khanna as under: 


(1) East — Hillock. 

(2) West — Stables and Addi- 
_ tional Houses. 

(3) North — M. C. Road. 

{4) South — M. C. Road. 


Later an the property was demarcated and 
Shri Kala Ram Kkanna was put into pos- 
session of the same. His name was also 
entered in the revenue records. Later on 
by a registered deed. dated 4-11-1963. 
Shri Kala Ram Khanna released the pro- 
perty in favour of Smt. Shakuntala Ko- 
chhar. who. has filed. the C..W. P. 114 of 
1972. stating that the property has been 
purchased by Shri Kala Ram Khanna 
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as Benamidar on her behalf. After this 
Shri Kala Ram Khanna and Smt. Sha- 
kuntla Kochhar continued to be in pos-. 
session of the property and the name of 
Smt. Shakuntla Kochhar was dulv entered 
in the Municipal Taxation Registers. re- 
venue records and Property Tax Regis- 
ie and she continued to pav the taxes. 
etc. 


4. The property known as Central 
Hotel (Stables and Servants Quarters) was 
formerly put to auction but it appears that 
subsequently another sale was held on 
10-6-1959 and the property was sold in 
favour of Shri Dina Nath. A certificate 
of sale was issued in his favour and the 
ae ippon of the boundaries is given as 
under: 


Rast — aan T Road f{pass~ 
axe). 
West — Municipal Road. 
North — Central Hotel (Addi. 
House} 
South — Municipal Road. 
A passage mentioned in the aforesaid 


schedule giving the boundaries of the pro- 
perty lay between the Central Hotel 
(Main Building) and the property sold to 
Shri Dina Nath. Shri Dina Nath later 
sold the aforesaid property to Shri Kun- 
dan Lal Ahuia. respondent No. 7. in 
C. W. P. 101 of 1972. He constructed a 
building in an area exceeding 500 sauare 
yards. This he managed to do bv sug- 
gesting to the authorities that the boun- 
daries in the East. i.e. Common Road 
Passage. was somewhat awav towards the 
Central Hotel (Main Building). The then 
existing common road passage was ac- 
tually demolished by Shri Kundan Lal 
Ahuia and conseauently there was some 
dispute between Smt. Shakuntla Kochhar 
and Shri Kala Ram Khanna on the one 
hand and Shri Kundan Lal Ahuia on the 
other hand. Shri Kundan Lal Ahuja filed 
a suit in the Court of the Senior Subordi- 
nate Judge. Simla. for injunction restrain- 
ing them from interfering with his alleged 
right of possession on the land stated to 
have been sold to him and to his predeces+ 
sor-in-title by the Rehabilitation Depart- 
ment, In their written statement Shri 
Kala Ram Khanna and Smt. Shakuntla 
Kochhar denied that the cornmon passage 
was as it was claimed bv Shri Kundan 
Lal Ahuja but on the other hand. the 
common passage was towards the side 
where Shri Kundal Lal Ahuja had al- 
ready put up the construction. The par- 
ties compromised the aforesaid suit. vide 
compromise deed. dated 9-9-1965 (conv 
Annexure PE). According to this com- 
promise. Shri Kundan Lal Ahuia was de- 
clared. to be entitled to a niece of land 
lying unbuilt to the extent of three and a 
half feet in width and running parallel to 
the constructed building owned by Shri 
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Kundan Lal Ahuia running down to the 
Municipal Road as per plan attached to 
the compromise. In other words. Shri 
Kundal Lal Ahuia’s boundarv between 
Central Hotel (Main Building) and Cen- 
tral Hotel (Stables and Servants Quarters) 
was settled by virtue of the aforesaid 
compromise, 


5. After the boundaries had been 
settled between the parties. the aforesaid 
land lving towards East to the Central 
Hotel (Servants Quarters and Stables) was 
sold by Smt. Shakuntla Kochhar to Shri 
H. D. Sardana. the deceased husband of 
petitioner No. 1. and the father of peti- 
tioners 2 to 7. by a registered sale deed. 
dated 9-1-1970 (Annexure PJ). Shri Sar- 
dana was dulv put into possession of the 
property and he got his plan passed for 
construction of a house from the prover 
authorities. i.e. the Simla Municipal 
Corporation. and later started construc- 
tion of his house on the land in December. 
1970. While the house had been construct- 
ed upto the first storev. a stay order was 
served upon late Shri H. D. Sardana on 
1-3-1971 from the Court of the Senior 
Subordinate Judge. Simla. whereby the 
further construction of the house was 
staved. This order was passed as Shri 
Kundan Lal Ahuia had again filed a suit 
against Shri Sardana and Smt. Shakuntla 
Kochhar on 1-3-1971. However. at the 
request of Shri Sardana. the Court vacat- 
ed the stay order and permitted him to 
proceed with the construction of the 
building. 


6. It appears that thereafter res- 
pondent No. 7 filed a complaint before 
Shri Surat Ram Mahantan. respondent 
No. 4. who was alleged to be exercising 
powers of Chief Settlement Commissioner 
in Himachal Pradesh and he started ex 
parte proceedings without issuine any 
notice to late Shri H. D. Sardana or to 
other interested parties vide his order. 
dated 2-7-1971. the dav on which he was 
to have given charge of his office to his 
successor and passed an order (An- 
nexure PM) purporting to be under Sec- 
tion 24 of the Act. Against this order also 
the petitioner moved a petition purport- 
ing to be one under Section 33 of the Act. 
The Secretarv. exercising the powers of 
the Central Government. held that the 
order of the Deputy Secretary. exercising 
the powers of the Chief Settlement Com- 
missioner. was without iurisdiction. How- 
ever. he proceeded to hear the case suo 
motu and passed the impugned order. An- 
nexure PO. 

7. The petitioner in C. W. P. 89 
of 1972 also purchased a portion of the 
aforesaid estate by a registered sale deed. 
dated 6-10-1967. for a consideration of 
Rs. 27.000/- from respondents 5 and 6. i. e. 
Shri Kala Ram Khanna and Smt. Sha~« 
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kuntla Kochhar. The petitioner-company 
was put in possession of the aforesaid pro- 
perty and it continued to enioy the pro- 
perty thereafter. In a portion of the 
vacant land purchased by the petitioner- 
company. it started construction of a three 
storeyed building consistins of a basement 
and two upper storeys. A notice. dated 
22-6-1971. from the Under Secretary. Re- 
venue, exercising the powers of the Chief 
Settlement Commissioner, Himachal Pra- 
desh. was received by the vetitioner-com- 
pany on 6-7-1971. It was stated therein 
that there was a boundary dispute and 
encroachment of evacuee property. known 
as Central Hotel Annexure and that the 
case was fixed for 2-7-1971 at 10 A. M.. in 
his office. The notice was issued on the 
complaint of respondent No. 7. who had 
raised a boundary dispute with Shri H. D. 
Sardana. a purchaser of the vart of the 
land. As the date of hearing had long 
expired when this notice was served on 
the petitioner-company. the petitioner- 
company. vide its letter. dated 10-7-1971 
(Annexure PD) informed Shri Surat Ram 
Mahhantan. Chief Settlement Commissioner 
that no decision be taken without afford- 
ing it the opportunitv to contest the 
matter and the company could not appear 
on 2-7-1971 because the notice was served 
on it long after the aforesaid date had 
expired, To that letter the company re- 
ceived no reply. It appears that Shri 
Surat Ram Mahantan. in post haste. on 
12-7-1971 passed an order purporting to 
be one under Section 24 of the Act where- 
by he ordered the amendment of the 
boundaries as given in the sale deed issued 
to Shri Kala Ram Khanna in respect of 
the Central Hotel (Main Building) as also 
ordered the recovery of the arrears of 
rent. He also recommended action for 
initiating criminal proceedings as also 
cancellation of sale of the Central Hotel 
(Main Building) under Rule 92 of the Dis- 
placed Persons (Compensation and Re- 
oe Rules 1955 (shortly called the 
es), 


8. The petitioners filed a review 
petition before the Chief Settlement Com- 
nussioner which was reiected. There- 
after a revision petition under Section 24 
(4) read with Section 33 of the Act was 
made to the Central Government. Tt am- 
pears that the Secretary to the Govern- 
ment of Himachal Pradesh in exercise of 
the powers of the Central Government 
under the Act held that the Chief Settle- 
ment Commissioner had no jurisdiction to 
decide the case and. therefore. the orders 
passed by him were set aside on j 
technical ground. The secretary exercis- 
ing the powers of the Central Govern- 
ment proceeded suo motu to determine the 
ease afresh as is evident from para. 9 of 
the petition. 
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9, The petitioners. in all the three 
petitions have challenged the order dated 
16-6-1972. passed bv the Secretary to the 
Government of Himachal Pradesh. exer- 
cising the powers of the Central Govern- 
ment under the Act and have praved for 
aquashing the orders. Further in C. W. Ps. 
89 and 101 of 1972 they have praved for 
treatine them as bona fide purchasers for 
consideration of the property in dispute. 
The petitioner. in C. W. P. 114 of 1972 has 
besides praving for auashing of the order 
dated 12-6-1972 praved that she is the 
owner of the property covered bv sale 
certificate issued bv the District Rent and 
Managing Officer. 


10. The respondent No. 7. viz. Shri 
Kundan Lal Ahuja. filed his return to the 
C. W. P. 101 of 1972 and the respondents 
1 to 4 also filed their return to the same 
writ petition and all the contesting res- 
pondents have tried to defend the orders 
passed by the Chief Settlement Commis- 
sioner as also by the Secretarv to the 
Himachal Pradesh Gov2rnment. 


11. Learned counsel for the peti- 
tioners have raised several contentions. 
The contention thet the Deputy Secretary 
had no jurisdiction does not need anv 
consideration because of the fact that his 
orders have already been set aside bv the 
Secretary. exercising the powers of the 
Central Government. as being without 
jurisdiction. 

12. The second auestion is whe- 
ther the Secretary had jurisdiction to 
change the boundaries in the sale certifi- 
cate. 

13. The submission made is that 
the property had ceased to be a part of 
the compensation pool after it had been 
purchased by Shri Kala Ram Khanna in 
whose favour the sale certificate had also 
been issued in March 1963. According to 
the petitioner once the property stood 
fully disposed of. the Central Government 
ceased to have anv power to deal with 
such property. He has also invited at- 
tention to Rule 90(10) and (15) of the 
Rules as also the Appendix XXII to these 
Rules. Besides this reliance is also placed 
on some authorities in order to show that 
on the issue of the sale certificate the 
title to the propertv had passed and the 
petitioner became the owner of the land. 


14. According io M/s. Bombay Salt 
and Chemical Industries v. L. J. Johnson. 
(AIR 1958 SC 289) the approval of the 
' auction bid bv the Settlement Commis- 
sioner brings into existence a binding 
contract for the sale of the property. and 
the issue of the sale certificate brings 
about a transfer of the property. Al- 
though the title of the provertv passes bv 


_ the issue of the sale certificate. the date . 


on which the title passes is the date of 
confirmation of the sale. as was -pointed 


out in Bishan Paul v. Mothu Ram. (AIR 
1965 SC 1994). and the certificate relates 
back to the date when the sale became 
absolute. But the sale certificate cannot 
be said to pass title in respect of propertv 
which was plainly never the subiect of 
the auction. There can be no dispute that 
Shri Kala Ram. when he participated in 
the auction proceedings. knew that he 
was bidding for the Central Hotel (Main 
Building) only and there was never anv 
understandings that the Central Hotel 
Annexure was also the subject-matter of 
the same auction proceeding. The Cen- 
tral Hotel (Main Building) and the Cen- 
tral Hotel Annexe were regarded as 
two distinct lots for auction. Therefore. 
when Shri Kala Ram Khanna bid for the 
Central Hotel (Main Building) and clear- 
ly understood that his bid was in respect 
of that lot onlv. and the bid was accepted 
subsequently in respect of that lot and 
was later confirmed in relation to that lot. 
the sale certificate was clearly void to the 
extent that it included the Central Hotel 
Annexe also. Possession transferred con- 
seauent to the sale certificate in respect 
of the Central Hotel Annexe would not be 
possession in law and would confer no 
rights on Shri Kala Ram Khanna. Reli- 
ance has been placed bv the petitioners on 
Tek Chand Chitkara v. Union of India. 
(1968 Delhi LT 284). But that was a case 
where the suit was for recovery of pos- 
Session of certain property on the allega- 
tion that it was part of a certain property 
sold to the plaintiff A case such. as the 
present one. falls within the scone of Sec- 
tion 33 of the Act. and it is not necessary 
that a suit should be filed for the purpose 
of correcting the entries in the sale certi- 
ficate. All along the Central Hotel An- 
nexe remained part of the compensation 
pool. and the nominal inclusion in the 
sale certificate by reference to boundaries 
of the property covered bv the certificate 
S i take it out of the compensation 
pool. 

! 15. Section 33 of the Act is very 
wide in terms. As the provision suggests. 
the Central Government enjovs thereby 
all powers to call for the record of anv 
proceeding and pass such order as in its 
opinion the circumstances of the case re- 
quire. It has been urged that the issue of 
the sale certificate is not a proceeding In 
mv opinion. the proper construction to be 
put on the expression “proceeding” in 
Section 33 must be such as to sive the 
most comprehensive meaning to that ex- 
pression, and construed so. it is clear that 
the expression ‘proceeding’ in Section 33 
must include anvthing that is done under 
the Act whether it partakes of a judicial 
character or is of ministerial nature. 

16. The further question is whe- 
ther it was necessarv that the Secretary 


should have given notice to the petitioners 
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in cross-examination that the fact that 
Plaintiff should retain his status of a son 
in both the families was mentioned in the 
adoption deed without the knowledge of 
the adoptive mother. Dundawwa. The 
witness denied the suggestion. The lower 
Court relied on the evidence of this wit- 
ness, It is to be noticed that there is no 
plea. in the written statement of defen- 
dant 1 that Dundawwa was not aware of 
the above recital in Ex. P-59. There is 
no reason to differ from the view of the 
lower Court that the adoption in Dwya- 
mushyayan form did take place as alleg- 
ed by the plaintiff. 

4. Mr. Desai, learned counsel. re- 
lied on a decision reported in AIR 1972 
Rai 9. (Dhanibai v. Neem Kanwar). The 
following passage from Sir Hari Singh 
Gaur’s Hindu Code. Third Edition, p. 442 
relating to Dwyamushyayana form of ad- 
option was referred to with approval: — 


“It has passed throush four stages. 
In the first stage. he was the Kshetrai son 
of the wife who belonged both to the be- 
getter as well as to his mother’s legiti- 
mate husband the rule being that if any 
one sows on my land, he shares the crop 
with me. In the second stage. he was the 
son of Nivog by a relation or a priest ap- 
pointed to procreate him on the wife. In 
the third stage. he being the onlv son of 
his father. he was permitted to be shared 
by his brother who would have former- 
ly been entitled to the Niyog company of 
his wife and who. therefore. was entitled 
to a share in his brother’s son even 
though begotten by him without his as- 
Sistance. In the fourth and present stage; 
he is merely the son of two fathers whe- 
ther these be brothers or not and the only 
condition required for their joint pater- 
nity is that thev should. before the adop- 
tion, have agreed to treat the son as the 
common son of both. Such an agreement 
may be express or implied.” 


5. It was held that since Dwvya- 
mushyayana form of adoption:is only a 
variety of. Ka Dattaka form of adoption. 
it is essential, that the ceremony of giving 
and taking should be proved to have been 
performed even in this kind of adoption 
and further it should be proved that there 
was an agreement between the natural father 
and the adoptive father that the boy shall 
be regarded as a son of both. Relying on 
this: observation, it is contended by Mr. Desai 
that it is only the natural father and the ad- 
optive father who can enter into an agreement 
in order to validate an adoption in Dwya- 
mushyayana form. In . (1901) ILR 25 Bom 
et (Krishna v. Paramshri) it has been helo 


7 “the power of giving and taking an only 
son in adoption in the Dwyamushyayana 
eia is: not confined to brothers, but may also 


s exercised by their widows.” . . 
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And it has been further observed as follows: 

“The ceremonies prescribed in Dwya- 
mushyayana form of adoption are the same 
as in the case of an absolutely adopted son 
or a Shudha Dattaka. The only addition is 
of an undertaking or stipulation that the child 
should belong to both the giver and the 
adopter. If an only son be given in adop- 
tion by a brother of adopter, Vasistha’s pro- 
hibition of the gift of an only son is not 
violated. Nanda Pandit has indeed remarked 
that the gift of an only son is limited to the 
case of two brothers, but the Dattaka 
Mimamsa and the Dattaka Chandrika alike 
lay down that the Dwyamushyayan form of 
adoption is not confined to brothers, but is 
general in its application just as much as the 
case of a son begotten on a woman by other 
person than her husband is not confined to 
ee This is laid down in the Mita- 

ara.” 


6. In AIR 1933 Bom 137, (Basappa 
Dandappa Patil v. Gurulingawa Shivashankar- 
appa Patil) the plaintiff dopted his father-in- 
law’s brother’s son in the Dwyamushyayana 
form. While upholding the validity of the 
adoption it was observed as follows: 

“In every case of nitya dwyamushyayana 
form of adoption, whether it be by the bro- 
ther of the natural father of the adopted 
son or by a stranger, there must be an agree- 
ment to the effect that he shall be the son 
of both, and such an agreement must be 
bale like any other fact by the party alleg- 
ing it.” 


7. Hence, it cannot be said that an 
adoption in the Dwyamushayana form can be 
valid only if the adoptive father and the 
natural father are brothers. Hence, this con- 
tention of Mr. Desai has to be rejected and 
the finding of the lower Court in this regard 
has to be upheld. 

4 $ 


$ * 

10. The plaintiff has rightly been held 
by the lower Court to be entitled to a half 
Share in the suit properties. This appeal is, 
therefore, dismissed with costs of respondent- 
1-plaintiff. 


Appeal dismissed: 
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Koti _ Srinivasachar, Petitioner v. The 
Land Tribunal, Harapanahally Taluka and 
another, Respondents, 

Writ Petn. No. 4401 of 1975, DJ- 5-9- 
1975. 

(A) Karnataka Land Reforms Act (1961), 
S. 48 8) _— Representation through legal 
practitioner — Execution of power of at- 
torney in favour of legal practitioner — Legal 
practitioner cannot be allowed to áppear — 
Provisions in Rule 40 of Karnataka Land Re- 
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forms Rules cannot override provisions of 
the section. tKaraataka Land Reforms Rules, 
(19633, R. 40. Contract Act (1972), S. 23. 
Constitution of India, Art. 226, certiorari). 
A party to a proceeding before a Tri- 
bunal constituted under Section 48 of the 
Karnataka Land Reforms Act, cannot be per- 
mitted to conduct the case before the Tri- 
bunal through a legal practitioner even though 
such party may have executed a power of 
attorney in favour of such legal practitioner. 
In such cases, it is the Tribunal which has 
tao determine whether the party who has ex- 
ecuted a power of attorney in favour of legal 
practitioner is trying to circumvent the legal 
bar imposed by sub-section (8) of S. 48 or 
not. Since this question is a question of fact, 
the decision of the Tribunal on this question 
is not liable to be interfered with under 
Article 226 of the Constitution. (1954) 56 
Bom LR 917 and AIR 1954 Mad 553, Rel. 
on. (Paras 6 and 7) 


The power of attorney executed by a 
party in favour of legal practitioner is in pur- 
suance of an agreement under which an 
agent is appointed by the principal. Such an 
agreement, in view of Section 23 of the Con- 
tract Act should not be such whose object 
is to defeat the provisions of any law. The 
execution of power of attorney in such a case 
will defeat the provisions of Section 48 (8) 
and, therefore; the legal practitioner cannot 
appear even: on the basis of power of attorney. 

(Para 9) 

The provisions of Rule 40 of the Karna- 
taka Land Reforms Rules which permit pre- 
sentation of any appeal, petition or applica- 
tion, amongst others, through a pleader or 
an advocate cannot override the provisions 


of Section 48 (8). (Para 10) 
Cases Referred: Chronological Paras 
(1954) 56 Bom LR 917 5 


AIR 1954 Mad 553 = (1954) 1 Mad LJ = 


V. S. Gunjal, for Petitioner. 

ORDER :— The petitioner is the owner 
of two lands bearing Survey Numbers 82 and 
89/A of Harapanahalli village. Respondent 
No. 2 applied’ to the Land Tribunal consti- 
tuted under Section 48 of the Karanataka 
Land Reforms Act, 1961 (hereinafter refer- 
red to as the “Act”) as amended by Act 1 
of 1974 requesting it to declare that he was 
the tenant in possession of the said lands and 
that he was entitled to be registered as an oc- 
cupant. Pursuant to the said application, 
notice was issued by the Tribunal to the pet- 
tioner under Section 48-A (2) of the Act 
to show cause as to why action should not 
be taken on the application made by res- 
pondent No. 2. . 

2. At the hearing of the case before 
the Tribunal one Mr. B. P., an Advocate by 
profession filed a power-of-attorney. executed 
by the petitioner before the -Tribunal and 
requested the tribunal to permit him to act 
as agent of the petitioner, in that case.. ‘The 


A. LR. 


Tribunal declined to entertain the power-of- 
attorney filed by Mr. B. P. and to permit 
him to conduct the case as the agent of the 
petitioner. It was of the opinion that sub- 
section (8) of S. 48 of the Act prohibited a 
legal practitioner from appearing befcre the 
Tribunal and conducting cases on behalf of 
the litigants even though they may be his 
friends, armed with powers-of-attorney €x- 
ecuted by them. 

3. In this writ petition, the pefitioner 
has questioned the correctness of the order 
of the Tribunal and sought for the issue of 
a direction to the Tribunal to permit Mr. 
B. P. to conduct the case before it on his 
behalf in the capacity of an agent. 

4, Sub-section (8) of S. 48 of the Act 
provides that no legal practitioner shall be 
allowed to appear in any proceedings before 
the Tribunal. The question that artses for 
consideration is whether a legal practitioner 
is prohibited from acting as an agent ef a 
litigant before the Tribunal. 


5, A similar question arose for con- 
sideration before the High Court of Bombay, 
(1954-56 Bom LR 917) in a case arising under 
the provisions of-the Industrial Disputes Act. 
Sub-section (4) of S. 36 of that Act provided 
that in any proceeding before a Tribunal, a 
party to a dispute might be represented by a 
legal practitioner with the consent of the other 
parties to the proceeding. The Management 
of Alembic Chemical Works Company Ltd., 
which was a party to an Industrial dispute 
before the Industrial Tribunal, Bombay, ap- 
plied to the Tribunal to allow a legal prac- 
titioner, who was one of its Directors to ap- 
pear on its behalf and to conduct the case. 
The Tribunal declined to accede to the re- 
quest made by the Management as it was of 
the opinion that although the right of a com- 
pany to appear through a director was never 
m question, the legal practitioner who had 
been appointed a director a couple of days 
before the hearing merely to circumvent the 
provisions of sub-section (4) of S. 36 of the 
Industrial Disputes Act could not be alowed 
to appear. That order of the Industrial Tri-- 
bunal was questioned by the Management 
before the High Court of Bombay in the 
above case. The High Court rejected the 
contention of the Management. In doing so, 
Tendolkar, J. observed as follows: 

“Therefore, it appears to me that if an 
officer of any Trade Union who is referred 
to sub-section 36 (1) as qualified to represent 
a’ workman or an Officer of an association of 
employers who is qualified to represent an em- 
ployer under sub-section (2) or an officer or 
director of a corporation through whom a 
corporation is entitled to be represented by 
the procedure governing the Tribunal happens 
to be a legal practitioner, that fact by itself 
cannot disqualify him from appearing before 
the Tribunal. But this pre-supposes that such 
an Officer is a regular, officer either of the 
Trade Union or the Association or in the 
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case of an officer of a corporation « regular 
officer of the corporation, and in the case of 
a director that he is a bona fide director not 
elected a director merely for the purpose of 
enabling him to appear in a pending proceed- 
ing before a Tribunal. In other words, if a 
legal practitioner is transformed into an oiflicer 
of a registered Trade Union or of an associa- 
tion of employers or of a corporation or 1s 
appointed a director of a corporation, in 
order to get over the disability imposed on a 
jegal practitioner representing a party, then 
such a person shall not be allowed to appear 
and represent a party. But short of an inten- 
tion to circumvent the provisions of Sec- 
tion 36 (4), if a legal practitioner is ordin- 
arily a regular officer either of a trade union 
or an association of employers referred to 
in Section 36 (1) and (2) or of a corporation 
or if he is a director bona fide appointed 
as a director, I see nothing in sub-section (4) 
to prevent his appearing on behalf of the 
party merely by reason of the fact that he 
happens to be a legal practitioner.” 


6. It is clear from the observations 
of the Bombay High Court extracted above 
that the Tribunal should determine whether 
the party who has executed a power-of-at- 
torney in favour of a legal practitioner is 
trying to circumvent the legal bar imposed by 
sub-section (8) of S. 48 or not in a case 
like this. The question whether a party has 
tried to circumvent the law or not in such 
a case is a question of fact and it is not liable 
to be interfered with in a petition under 
Article 226 of the Constitution. In this case 
the Tribunal does not find that there was any 
genuine need to execute the power-of 
attomey. : 

7. “The petitioner also cannot contend 
that there has been any discrimination against 
him or that a fundamental right of his counsel 
is infringed by the provisions of sub-sec. (8) 
of S. 48-0f the Act. When the constitutional 
validity of Section 36 {4) of the Industrial 
Disputes Act which imposed more or less 
a similar bar came up for consideration be- 
fore a Division Bench of the High Court of 
Madras consisting of Rajamannar, C. J. and 
Venkatarama Aiyar, J. in A. N. Rangaswamy 
v. Industrial Tribunal, {AIR 1954 Mad 
553), it was observed as follows: 


"The couris as we have them, are gov- 
erned by certain rules in the matter of pro- 
cedure, reception of evidence and so forth 
which have their roots in age-long tradi- 
tions. The tribunals are comparatively recent 
institutions which owe their existence to sta- 
tutes and the principles by which they are 
governed are not identical with those which 
courts observe. The matters which they have 
got to decide may be purely administrative in 
which case, it is conceded, there is no ques- 
tion of appearance by lawyers. Even when 
the dispute is of a character which involves 
the exercise of judicial functions, the tribunals 
would be more in the position of arbitral 
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bodies, uot bound by strict rules of procedure 
cr of evidence. With reference to such tri-. 
bunals, the legislature which establishes them 
has also felt itself free to lay down the pro- 
cedure which they should follow in the hear- 
ing of the disputes and it may generally be 
Stated that subject fo rules of natural justice 
they enjoy in the matter of procedure and 
trial a freedom which the courts do not pos- 
sess. Thus, there are essential differences be- 
tween courts and tribunals and the enactment 
of a special rule with reference to tribunals 
is, therefore, not open to attack as discrimi- 
natory under Art. 14.” 


8. The right of an Advocate to ap- 
pear before any Court or Tribunal is not an 
unqualified right. It is subject to the laws 
governing the Court or Tribunal before which 
he appears. When the Legislature by an 
express provision debars the appearance of a 
legal practitioner before a Tribunal, an ad- 
vocate cannot be permitted to contend that 
he is entitled to practice before such Tribunal 
only by reason of the fact that he is enrolled 
as an Advocate. 


9, There is one other reason which 
persuades me to hold that the petitioner can- 
not be permitted to conduct the case before 
the Tribunal through Mr. B. P. in whose 
favour he has executed a power-of-attorney. 
An agreement under which an agent is ap- 
pointed by a principal is also governed by 
Section 23 of the Contract Act which declares 
that an agreement whose object is of such 
a nature, that, if permitted, it would defeat. 
the provisions of any law, as void.- The 
power-of-attorney executed by the petitioner 
in favour of Mr. B. P. which has the effect of 
defeating the effect of sub-section (8) of 
S. 48 of the Act, has to be declared as void 
and that Mr. B. P. cannot on the basis of 
the said power-of-attorney act for the peti- 
tioner before the Tribunal. 

10. Sri V. S. Gunjal, learned counsel] 
for the petitioner, however, contended that 
the petitioner could engage Mr. B. P. as his 
agent in view of what was provided in R. 40 
of the Karnataka Land Reforms Rules. Sub- 
rule (1) of Rule 40 no doubt says that every 
appeal, petition, application or other docu- 
ment presented to any authority shall be pre- 
sented by the party making such appeal or 
petition or application, or other document or 
by his recognised agent, his pleader or ad- 
vocate, in the office during the office hours or 
be sent by registered post addressed to the 
authority to whom it is presented by desig- 
nation. But there is no substance in this 
contention as it is quite obvious that R. 40 
cannot override sub-section (8) of Section 48 
of the Act. 


11. Members of legal profession 
occupy a very high siatus and this carries 
with it an equally high responsibility. The 
elevated position of the Bar is conveyed by the 
expression “La noblesse de la robe’ the aris- 
tocracy of the gown. It necessarily . implies 


‘36 Kot.  [Prs.-1-2] 


. bear the obligations which go with it. They 
shouid not do anything which either stultifies 


. or compromises that high position. 


12. The privileges and the scope of 
authority of a legal practitioner are much 
wider than the authority of an agent appoint- 
ed under a power-of-attorney. He owes his 
duty not merely to his principal but also to 
the court as well as to the public. He cannot 
in the words of Dr. Johnson, “tell what he 
knows to be a lie: He is not to produce 


lawyer is to do for his client all that his 
client might fairly do for himself if he 
could.” “The expression ‘fairly’ used in the 
above quotation fully sums up the nature of 
duty of a lawyer and virtually forms the 
basis of the body of rules and practices of 
the bar, which are compendiously called as 
professional Ethics. On account of his special 
position, he cannot be equated with an agent, 
who functions under a power-of-attorney 
given by a principal and who is not govern- 
ed by any Code of conduct. By volunteering 
to be a mere agent of a litigant a lawyer 
brings himself down in the estimation of all 
concerned. 

13. Having regard to what is stated 
above, I feel that the appearance of a legal 
practitioner on behalf of a litigant in the 
capacity of an agent appointed under a 
power-of-attornéy may not conform to the 
high standards of the profession. This, how- 
ever, is a matter for self-regulation. 

14. The Tribunal was right in refus- 
ing the permission to Mr. B. P. to appear as 
a power-of-attorney holder on behalf of the 
petitioner. This writ petition is dismissed. 

i Petition dismissed. 
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R. S. Lakshmana Reddy and others, Peti- 
tioners v. The State of Karnataka and others, 
Respondents. 

Writ Petns. Nos. 5506, 6126, 6394, 
6395, 6414 to 6417, 6212, 6213, 6243, 6453, 
6539, 6779, 6780 and 6773 of 1974 and 236, 
213, 355. 849 and 1391 of 1975. DJ- 29-7- 
1975. 

(A) Karnataka Motor ‘Vehicles Rules 
(1963), R. 104-A (1) Gii) (bh) — Disqualifica- 
tion for grant of stage carriage permit — If 
and how far ultra vires — (Motor Vehicles 
Act (1939), Ss. 47, 48 and 68). 


No fetter can be imposed by a rule fram- 


ed under Section 68 of the Act on the dis- 
cretion to be exercised while granting stage 
carriage ‘permits under Chapter IV of the 
Motor Vehicles Act. Rule 104-A (1) (iii) (b) 
however clearly prescribes a disqualification 
to the grant of such permit and therefore it 
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R: S: L. Reddy v. State (Venkataramiah J.) 
that members of that noble profession should ~ 


ALR. 


is in excess of the rule-making power under 
Section 68. ees (Para 7) 

It follows that the Rule conflicts with 
Section 47 (laying down the considerations 
for grant of such permit) and Section 48 
(discretion to grant or refuse such permit) 
and is therefore invalid. AIR 1972 Mad 93 
and AIR 1968 Andh Pra 74 and AIR 1968 


Andh Pra 298, Distinguished. (Para 9) 
Cases Referred : Chronological Paras 
AIR 1972 Mad 93 8 


ee ee Andh Pra 74 = (1968) i a 

3 

AIR 1968 Andh Pra 298 = (1968) 2 Andh 
WR 234 8 


AIR 1964 SC 1573 = (1964) 7 SCR 1 5, 6 


ORDER :— Because a common question 
of law arises for consideration in the above 
writ petitions, they are heard together and 
disposed of by this common order. 

2. The petitioners in the above pefi- 
tions were applicants for the grant of permits 
to ply stage carriages under Section 46 of 
the Motor Vehicles Act, 1939 (hereinafter re- 
ferred to as the Act). The State Transport 
Appellate Tribunal (hereinafter referred to 
as the Tribunal) which disposed of the ap- 
peals in which the applications made by the 
petitioners came up for consideration, held 


‘that such of the petitioners in the above peti- 


tions in whose history sheets there were more 
than six entries relating to offences committed 
within 24 months preceding the date on which 
the application for the grant. permit came up 
for consideration before the Regional Trans- 
port Authority were disqualified under Rule 
104-A (1) Gii) (b) of the Karnataka Motor 
Vehicles Rules, 1963, and in the case of other 
petitioners it directed an enquiry by the Re- 
gional Transport Authority into the question 
whether they were disqualified under the 
aforementioned rule or not before disposing 
of their applications for the permit. 


Aggrieved by the orders passed by the 
Tribunal, the petitioners have filed these peti- 
tions. The common question which arises for 
consideration in these petitions is the validity 
of Rule 104-A (1) Gii) (b) by which the Re- 
gional Transport Authority and the State 
Transport Appellate Tribunal are precluded 
from considering: the applications of persons 
in whose history sheets there are six entries 
relating to offences committed within 24 
months preceding the date on which their 
applications are considered by the Regional 
Transport Authority. The relevant Rule reads 
as follows :— 

104-A (1) @ x x x x 

fii) x . Xx x x 

(iii) The Transport Authorities shall in 
deciding whether to grant or refuse to grant 
a stage carriage permit have regard to the 
following matters in addition to those speci- 
fied in sub-section (1) of S. 47. .- 

The applicants shall first be screened and 
those who are found to be unsuitable on 
one or more of the following grotinds shall. 
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be disqualified, reasons being given for the 
decision of the. Transport Authority when- 
ever an applicant is disqualified :— 

(a) x x x x 

(b) If the history sheet is not clean and 
contains more than six entries relating to of- 
fences, committed within twenty four months 
preceding the date of grant of the permit.” 


3. A plain reading of the Rule ex- 
tracted above suggests that the Regional 
Transport Authority and the State Transport 
Appellate Tribunal cannot consider an ap- 
plication made by a person for the grant of 
a stage carriage permit if his history sheet 
is not clean, and contains more than six 
entries relating to offences committed within 


24 months preceding the date of grant of the. 


permit. It does not give any discretion to 
the authorities concerned to consider the 
nature and gravity of the offences committed 
by the applicant, the number of stage car- 
Yiages owned by the applicant and the length 
of the routes and the area in which the ser- 
vices owned by the applicant are operated. 


4. The contention urged on behalf of 
the petitioners in these petitions is that the 
above Rule, which is inconsistent with the 
express provisions of the Act in Sections 47 
and 48, is liable to be struck down. Sec- 
tion 47 of the Act provides: 

' “A Regional Transport Authority shall, 
in considering an application for a stage car- 
riage permit, have regard to the following 
matters, namely :— 

(a) the interests of the public generally; 

(b) the advantages to the public of the 
service to be provided, including the 
saving of time likely to be effected 
thereby and any convenience arising 
from journeys not being broken; 
the adequacy of other passenger trans- 
port services operating or likely to 
operate in the near future, whether by 
road or other means, between the places 
to be served ; 
the benefit to any particular locality or 
localities likely to be afforded by the 
service; 

(e) the operation by the applicant of other 
transport services, including those in 
respect of which applications from him 
for permits are pending; l 

(© The condition of the roads included in 
the proposed route or area.” 


5. The Regional Transport Authority 
has also to take into consideration the re- 
presentations made by the other persons re- 
ferred to in Section 47. Section 48 of the 
Act provides that the Regional Transport 
Authority may subject to provisions of Sec- 
tion 47 of the Act, grant a stage carriage per- 
mit in accordance with the application sub- 
ject to any one or more of the conditions re- 
ferred to in sub-section (3) of S. 48. Sec- 
tion 44 of the Act empowers the State Gov- 
ernment to constitute > Regional Transport 


(c) 


(d) 


R. S. L. Reddy v. State (Venkataramiah J.) 


- [Prs. 2-6] Kant. 37 


Authorities in respect of the several regions 
within the State and a State Transport 
Authority for the whole state. Sub-sec. (2) 
of Section 44 provides that a State Transport 
Authority or a Regional Transport Authority 
shall consist of a Chairman who has had 
judicial experience. 

It is now well settled that the power ex- 
ercised by the State Transport Authority or 
the Regional Transport Authority while 
granting a stage carriage permit under Chap- 
ter IV of the Act is quasi-judicial in nature 
and it has got to be exercised objectively on 
the basis of the relevant material placed be- 
fore it. (See para 12 in B. Rajagopala Naidu 
v. State Transport Appellate Tribunal, AIR 
1964 SC 1573). Section 68 of the Act under 
which the impugned Rule is framed authorises 
the State Government to make rules for the 
purpose of carrying into effect the provisions 
of Chapter IV of the Act. It may be that 
the State Government while making rules 
under Section 68 may provide that the autho- 
rities functioning under Chapter IV: of the 
Act shall take certain relevant matters into 
consideration while considering the question 
whether a permit should be graned in favour 
of an applicant or not leaving the ultimate 
decision to them. But it cannot make a rule 
which has a compulsive force. The State 
Government cannot therefore by a rule dec- 
lare that an application made by an applicant 
for a stage carriage permit should be reject- 
ed by the authorities concerned on proof of 
any of the matters prescribed by the rules, 
because, thereby the State Government would 
be assuming the jurisdiction vested in the 
Transport Authorities. 


6. In B. Rajagopala Naidu v. State 
Transport Appellate Tribunal, Madras, (AIR 
1964 SC 1573) while construing a Government 
Order issued under Section 43-A (as in force 
in Tamil Nadu) which authorised the State 
Government to issue orders and directions of 
a general character as it might consider it 
necessary in respect of any matters relating 
to State Transport Authority. or Regional 
Transport Authority, the Supreme Court ob- 
served as follows: 


“And lastly, the provision that the re- 
levant transport authority shall give effect to 
all orders and directions issued under Sec- 
tions 43-A would be clearly inappropriate if 
the instructions issued under the said section 
are meant for the guidance of quasi-judicial 
bodies. If the direction is issued by the ap- 
propriate Government in exercise of its powers 
under Section 43-A and it is intended for 
the guidance of a tribunal discharging its 
quasi-judicial functions, it is hardly necessary 
to say that the authority shall give effect to 
such directions. Section 43-A being valid, 
if the orders and directions of a general 
character having the force of law can he 
issued within the scope of the said section, 
then such orders or directions would by them- 
selves be binding on the transport authorities 
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for whose guidance they are made; and it 
would be superfluous fo make a specific pro- 
vision that they are so binding. On the 
other hand, if the orders: and directions are 10 
the nature of administrative orders and direc- 
tions, they do not have the force of statu- 
tory rules and cannot partake of the chara- 
cter of provisions. of law, and so, it may not 
be inappropriate to provide that the said 
orders and directions. shall be followed by 
the appropriate tribunals. Therefore, it seems 
to us that on a fair and reasonable 
construction of Sectiom 43-A, it ought 
to be held that the said section auth- 
otises: the: State Government to issue orders 
and directions. of a general character only in 
respect of administrative matters which fall 
to be dealt with by the State Transport Autho- 
rity or Regional Transport Authority under 
the relevant provisions of the Act in their 
administrative capacity. 

In reaching this conclusion, we have been 
influenced. by certain other considerations 
which are both relevant and material. In 
interpreting Section 43-A, we think, it would 
be legitimate to assume that the legislature 
intended to: respect the basic and elementary 
postulate of the rule of law, that in exercis- 
ing, their authority and in discharg- 
ing their quasi judicial function, the Tribu- 
nals. constituted under the Act must be left 
absolutely free to deal with the matter ac- 
cording to their best judgment. It is of the 
essence of fair and objective administration 
of law that the decision of the Judge or the 
Tribunal must be absolutely unfettered by an 
extraneous guidance by the executive or ad- 
ministrative wing of the State. If the ex- 
ercise of discretiom conferred on a quasi- 
judicial tribunal is controlled by any such 
direction, that forges fetters on the exercise 
of quasi-judicial authority and the presence 
ef such fetters would make the exercise of 
such authority completely inconsistent with 
the well-accepted notion of judicial process. 
Tt is true that law can regulate the exercise 
of judicial powers. It may indicate by speci- 
fic provisions om what matter the Tribunals 
constituted by it should adjudicate. It may 
by specific provisions lay down the principles 
which have to be followed by the Tribunals 
in dealing, with the said matters. The scope 
of the jurisdiction of the Tribunals constitut- 
ed by statute can well be regulated by the 
statute and principles for guidance of the said 
tribunals may also be prescribed subject of 
course to the inevitable requirement that 
these provisions do not contravene the funda- 
mental rights guaranteed by the Constitution. 


7. On the basis of the above observa- 
tion, the Supreme Court held that the deci- 
sion of the Appellate Tribunal which was 
based solely on the provisions of an order 
issued under Section 43-A which was treated 
by if as a binding rule was invalid and the 
decision required to be corrected by the issue 
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of a writ of certiorari. From the above deci- 


R. S: L. Reddy v. State (Venkataramiah J.) 


A. ILR. 


sion of the Supreme Court it is obvious that 
no fetter can be imposed on the discretion 
to be exercised by the authorities under Chap- 
ter IV while granting permits by a rule made 
under Section 68. The impugned Rule lays 
down that the applications made by a per- 
son in whose history sheets there are more 
‘than six entries relating to offences commitied 
within 24 months preceding the date on which 
the application is considered should be re- 
jected on the ground that the applicant is 
disqualified for grant of permit. I am there- 
fore of the view that the Rule is in excess of 
the power conferred on the State Government 
under Section 68 of the Act. 


8. The learned Government Pleader, 
however, relied upon the decision of the High 
Court of Madras in the Erode Co-operative 
Motor Transport Society Ltd. v. State Trans- 
port Appellate Tribunal, Madras, (AIR 1972 
Mad 93) and two decisions of the Andhra 
Pradesh High Court in Nagabhushanam v. 
Ankam Ankaiah, (AIR 1968 Andh Pra 74) 
and in J. C. Nagireddy v. Nagamma, (AIR 
1968 AP 298) in support of the Rule. In the 
Madras (case) it was held that R. 155-A of the 
Madras Motor Vehicles Rules which was im-, 
pugned in that case did not operate as a 
fetter on the quasi-judicial power of thea 
authorities. It was further held that it merely 
laid down certain guidelines in the matter of 
selection of permit holders and that it did not 
prevent the Regional Transport Authority or 
the Tribunal in taking its own view in the 
light of the particular facts of a given case. 
Hence, no assistance can be derived from the 
said decision. 


In Nagabhushanam’s case, the question 
of the validity of the rule did not arise in 
the form in which it is urged before me. 
‘That decision lays down that the entries made 
in the history sheet of an applicant for stage 
carriage permit should be taken into con- 
sideration while granting the permits. The 
question whether the Rule -was in excess of 
the rule making power of the State Govern- 
ment was not gone into. Similarly, in J. C. 
Nagireddy’s case the High Court of Andhra 
Pradesh observed that the suitability of a 
particular applicant for the grant of a permit 
cannot be properly and adequately assessed 
by looking at his record in any particular 
area or district and ignoring his record in 
other districts. In this case also the validity 
of the rule did not arise for consideration. 
Hence, no assistance can be derived by the 
Government Pleader from the above two 
decisions of the Andhra Pradesh High Court. 


9. The impugned Rule has therefore 
to be struck down on the ground that it 
conflicts with Sections 47 and 48 of the Act. 
It is accordingly declared as invalid. 


10. Although the impugned Rule has 
been declared as invalid, the Regional Trans- 
port Authority and the Tribunal cannot ignore 
the history sheet of an applicant for the grant 
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of permit. It constitutes relevant material for 
the purpose of deciding whether the grant 
of permit would be in the interest of the 
public generally as provided in Section 47 (1) 
(a). The authorities have got to assess the 
suitability of an applicant for the grant of 
stage carriage permit on the basis of his per- 
formance during the period prior to the date 
of the grant. His past record or history 
sheet as a whole should be taken into con- 
sideration to determine whether the granting 
of a permit in his favour would be in the 
interest of the public generally. While asses- 
sing the suitability of an applicant the autho- 
rities concerned should take into considera- 
tion the number of offences committed -by 
him, the gravity of offences, the period- during 
which they are committed, the number of 
stage carriages he is operating and the extent 
of the area in which he has been running 
stage carriages to determine whether he is a 
fit and suitable person for the grant of a 
permit unfettered by the Rule which has been 
struck down. 


It may be that in `a certain case the 
number of offences committed by the appli- 
cant may be few. But, having regard to the 
magnitude of the offences committed, he may 
be an undesirable person for granting a per- 
mit. In another case the number of offences 
said to have been committed by the applicant 
may be many, but in view of the trivial nature 
of the offences he may be considered as not 
disqualified for the grant of the permit. In 
the third case the applicant may be a fleet 
owner and the number of offences commit- 
ted by him may be more than the number of 
offences committed by a rival applicant who 
may be having only one stage carriage service. 
But still the authorities may prefer the for- 
mer applicant: having regard to all the atten- 
dant circumstances. It is for the authorities 
to consider in each case whether the applicant 
having regard to his background is a fit per- 
son to be granted a permit or not. 


11. With these observations, these 
writ petitions are allowed. The orders passed 
by the Tribunal in all these cases are set 
aside and the cases are remanded to the Tri- 
bunal for fresh disposal in accordance with 
law. 


12. If any of the parties wishes to 
urge any additional grounds, it is open to 
him to urge such grounds before the Tri- 
bunal within one month from today: The 
Tribunal shall take into consideration those 
additional grounds also while disposing of 
the appeals before it. 


13. In W. Ps. Nos. 6414 to 6417 of 
1974 the Jeatned counsel for respondent 3 
submits that he would not raise any objec- 
tions regarding the maintainability of the Ap- 
peals out of which these petitions arise on 
the ground that the petitioners had not filed 
their representations within the period pre- 
scribed by the notification published in Sec- 


Dundappa v. Mallappa (Shetty J.) ` 
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tion 57 (3) of the Act. Im view of the above 
submission, the Tribunal shall proceed ito dis- 
pose of the said appeals without going into 
the question of maintainability of the said 
appeals. 

14. The learned counsel for the peti- 
tioners in W. Ps. 6414 to 6417 of 1974 submits 
that he would mot raise any objection before 
the Tribunal regarding the walidity of the 
notification issued under S. 57 (3) of ithe Act 
in the appeals out of which these petitions 
arise. The Tribunal shall not therefore take 
that objection into consideration while dispos- 
ing of the said appeals. 

15. In some of the above petitions, 
it was contended by the learned Counsel that 
the cases should be remanded to the Regional 
Transport Authority and not to the Tribunal. 
This contention may be urged by them before 
the Tribunal. If the Tribunal after hearing 
the parties is of opinion that any of the 
cases has to be remanded to the Regional 
Transport Authority concerned, it may do 
so. These petitions are accordingly disposed 
of. No costs. 

Petitions allowed. 
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Dundappa Laxmappa and another, Peti- 
tioners v. Mallappa Bhimappa Bolanatti, Res- 
pondent. 

Civil Revn. Petn. No. 139 of 1975, Dj- 
3-7-1975.* 

(A) Civit P. C. (1908), O. 39, R. 2 and 
0O. 6, R. 17 — A in joint possession of fand 
with B and C members of his family — Suit 
by A against B and C for injunction to res- 
train them from interfering with his sight- to 
be in possession — Iniumction srefse@ — 
Amendment of plaint converting injunction 
suit into parfition suit held could be allowed 
— If did not affect sights of defendant. AIR 
1922 PC 249 and AIR 1969 SC 1267, Rel. 
on. . (Paras 2, 7) 
Cases Referred: Chronological Paras 
AIR 1969 SC 1267 = (1970) 1 SCR 22 6 
AIR 1922 PC 249 = 48 Ind App 214 5 

W. K. Joshi, for Petitioners; N. A. 
Mandagi, for Respondent. 

ORDER :— This revision petition under 
Section 115 of Civil P. C. arises out of an 
order made by the Principal Munsiff, Gokak, 
allowing amendment to convert a suit for in- 
Junction into one for partition and posses- 
sion. 

2. The suit filed by the respondent 
was for an injunction in respect of land in 
Block No. 65 measuring 10 acres 20 guntas 
Situated in Shindikurbot village. ‘The case of 


“(Against order of Munsiff, Gokak, in C. S. 
No. 139. of 1972, D}- 5-10-1974). 
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the plaintiff was that he was in joint posses- 
sion with the defendants and the defendants 
are interfering with his possession and trying 
to exclude him thereof. He obtained an: ad 
interim injunction, but the same was vacated 
after hearing the defendants. The plaintiff 
then came forward with an aplication to 
amend his plaint. He wanted to convert his 
suit for injunction into a suit for partition, 
by adding one more land and a house with 
moveables in the plaint schedule. He claim- 
ed half share in all these properties. The 
defendants resisted the said application on 
the ground among cthers, that if the amend- 
ment is allowed, it would change the chara- 
cter of the suit. Despite the objection, the 
trial Court allowed the amendment stating 
that the defendants are not put to any injus- 
tice and are not deprived of their rights. 


3. The correctness of the above order 
is called into question in this revision peti- 
tion. 

4. Covnsel for the petitioners as usual 
in a case like this, argued that the leave to 
amend ought not to have been granted as the 
amendment prayed for was not necessary for 
determining the real question in controversy 
between the parties. He further urged that 
the amendment to the pleadings should be 
refused, if it changes the nature and character 
of the suit. 


5. There is a long line of cases in 
which the principles governing the courts 
power to allow amendments have been pro- 
pounded. The earliest of among them was, 
perhaps, the case of the Privy Council in 
Ma Shwe Mya v. Maung Mo Hnaung, (AIR 
1922 PC 249) in which Lord Buckmaster ob- 
served :— 

a ETER ‘All rules of court are nothing, 
but provisions intended to secure the proper 
administration of justice, and it is therefore 
essential that they should be made to serve 
and be subordinate to that purpose, so that 
full powers of amendment must be enjoyed 
and should always be liberally exercised, but 
nonetheless no power has yet been given to 
enable one distinct cause of action to be 
substituted for another, nor to change, by 
means of amendment, the subject-matter of 
the suit.” 

6. The above principles have been 
further liberalised by the Supreme Court in 
Jai Ram Manohar Lal v. National Building 
Material Supply Gurgaon, (AIR 1969 SC 
1267) by observing thus:— - 

eo A party cannot be refused just 
relief merely because of some mistake, negli- 
gence, inadvertence or even infraction of the 
rules of procedure. The Court always 
gives leave to amend the pleading of a party, 
unless it- is satisfied that the party applying 
was acting mala fide, or that by his blunder, 
he had caused injury to his opponent which 
may not be compensated for by an order- of 
costs. "However, negligent’ or careléss may 


K. Nanjuridappa v. State 


A.L R. 


lave been the first omission, and however 
late the proposed amendment, the amendment 
may be allowed if it can be made without 
injustice to the other side ............ z 

7. Against this background, let me 
see whether the amendment allowed was or 
was not necessary in the instant case. It js 
true that the cause of action for the injunc- 
tion suit is different from the cause of action 
for a suit for partition. It may also be 
Stated that technically the nature of the suit 
also changes if the suit for injunction is 
changed into suit for partition. But the pur- 
pose for which the plaintiff wanted the am- 
endment should not be lost sight of. His 
averments in the suit for injunction were that 
he was in joint possession of the suit land 
with the defendants who are members of his 
family, who without any justification have 
been interfering with his said right. He, 
therefore, wanted an injunction to restrain the 
defendants from interfering with his right to 
be in possession. But the Court refused to 
grant an injunction on the ground that he 
could not ask for it against his co-owner. 
He then prayed for his separate share in all 
the family properties. It seems to me that 
he cannot be prevented from doing so. It 
is well recognised that a suit for injunction 
could be converted into a suit for possession, 
if the plaintiff apprehends about his relief of 
injunction. The case on hand cannot be said 
to be different on principle. The plaintiff 
herein really asks for possession of his sepa- 
rate share by claiming partition. The de- 
fendants have not made out that their rights 
have been taken away by allowing the amend- 
ment or any injustice has been done to them. 
In these circumstances, I cannot but hold that 
the discretion exercised by the trial Court in 
anus the amendment was: perfectly justi- 


8. The defendants are at liberty to 
file additional written statement. 

9. In the result, the revision petition 
fails and is dismissed, but I make- no orders 


as to costs. 
Petition dismissed. 
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K. Nanjundappa, Petitioner v. The State 
of Karnataka and another, Respondents. 
W. P. No. 2625 of 1974, D/- 2-7-1975. 
(A) Land Acquisition Act (1894), S. 56 
Proviso — Period of three years — Publica- 
tion of S. 6 notification need not be within 
three years of publication of S. 4 notification. 
Section 6 of the Act provides that no de- 
claration shall be made after expiry of three 
years from the date of publication’ of notifi- 
cation under Section 4 (1) in the Gazette. 
The relevant daté for purpose of determining 
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the validity of land acquisition proceedings 
that should be taken into consideration is the 
date on which the Government makes the 
declaration and not date on which the declara- 
tion is published in the Gazette. (Para 2) 


(B) Land Acquisition Act (1894), S. 6 — 
Public purpose — Decision of State Govern- 
ment is conclusive though it is contrary fo 
recommendation of Land Acquisition Officer. 

(Para 3) 

C. B. Srinivasan, for Petitioner; M. Rama- 
krishna, High Court Government Pleader, for 
Respondents. 


ORDER :— The petitioner who is the 
owner of a certain piece of land situated in 
Kenkere Village in Gowribidanur Taluk, has 
filed this Writ Petition questioning the noti- 
fication issued by the State Government dec- 
laring that a portion of his land is acquired 
for public purpose, that is, for opening a 
feeder channel from the river Kumudwathi 
to Mudigere Tank. 


2. The: first contention urged in sup- 
port of’ the petition is that the declaration 
made under Section 6 of the Land Acquisi- 
tion Act, is contrary to law, because the dec- 
laration is made beyond the period prescribed 
under Section 6 of the said Act. The Noti- 
fication under Section 4 of the Land Acqui- 
sition Act was published im the Mysore 
Gazette on 22-4-1971. The declaration is 
made by the State Government on 17-4-1974. 
The- declaration, is however, published in the 
Mysore Gazette on 2-5-1974. It is contend- 
ed on behalf of the petitioner that when the 
interval between the date of publication of 
the notification under Section 4 (1) and the 
date of publication of the declaration under 
Section 6 of the Act, is more than three 
years the declaration would be ineffective. I 
do not think that there is any substance in 
this contention. Section 6 of the Act pro- 
vides that no declaration shall be made after 
expiry of three years from the date of publi- 
cation of notification under Section 4 (1) in 
he Gazette. It does not say that the publi- 
cation of declaration in the Gazette should 






consideration is the date on which the Gov- 
ernment makes the declaration and not date 
on which the declaration is published in the 
Gazette. In the circumstances of the case, 
it has to be held that Section 6 has not been 
contravened by the State Government. 


3. The next contention is that the 
declaration which was contrary to the re- 
commendation said to have been made by 
the Land Acquisition Officer should be dec- 
lared as invalid. As mentioned earlier, the 
acquisition of the. land. belonging to the peti- 
tioner, which according to him, measures in 
all 114 guntas was intended for the purpose 
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of opening a feeder channel from a river to 
a tank. Along with the land belonging to 
the petitioner, several other bits of lands have 
been acquired for the purpose of this chan- 
nel. It is for the State Government to decide 
whether the land is intended for the public 
purpose or not. In the absence of any allega- 
tions of mala fides a declaration made by 
the State Government that the land is intend- 
ed for public purpose cannot be questioned 
in Court. The fact that the Land Acquisition 
Officer had made recommendation that there 
was no necessity to acquire the land, would 
not be of any assistance to the. petitioner as 
under Section 6, the decision of the State 
Government is conclusive on that question. 
4. There is no substance in the third 
contention urged by the petitioner that he 
was not given reasonable opportunity to 
make his submission before the Land Acqui- 
Sition Officer. The records disclose that he 
was notified by the Land Acquisition Officer 
and the petitioner has filed his representation 
before him. It is also seen that he has ap- 
peared before the Land Acquisition Officer 
through his counsel. 
5. In the result, this petition fails 
and is dismissed. No order as to costs. 
Petition dismissed. 
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E. Keshavayya, Petitioner v. R. Nara- 
simha Prabhu and others, Respondents. 


Civil Revn. Petn. No. 2542 of 1974, DJ- 
25-6-1975.* 


(A) T. P. Act (1882), S. 116 — Lease for 
specified term — Tenant holding over after 
expiry of lease on payment of enhanced rent 
— Notice to quit in terms of original deed 
held, invalid. 

The premises were leased for a period 
of 10 years. In the deed there was a stipula- 
tion that the landlord could demand the pre- 
mises by giving the tenant notice of six 
months at any time after a period of 5 years 
from the commencement of lease. He did not 
exercise the option. Even after expiry of 
the lease the tenant was allowed to remain 
in possession as a tenant holding over sub- 
ject to condition that he should pay an en- 
hanced rent. Some years afterwards the 
landlord issued a notice to the tenant to quit 
the premises under the term of the lease. 


Held, that the notice was invalid. The 
stipulation as to the notice in the lease deed 
would not continue to be a term of holding 
over. AIR 1934 Cal 135 and AIR 1953 Mad 
884, Rel. on. (Para 7) 


ee ee 
*(Against order of Dist. J., South Kanara, 
Mangalore in H. R. C. A. No. 12 of 
1973, D/- 16-7-1974). 


— C, 
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Cases Referred: Chronological Paras 
AIR 1953 Mad 884 = (1952) 1 Mad LJ 227 
7 
AIR 1934 Cal 135 = 37 Cal WN 791 7 
(1905) ILR 32 Cal 123 = 8 Cal WN 901 


Padubidri Raghavendra Rao, for Pet- 
tioner; Tukaram S. Pai, for Respondents. 

ORDER :— This revision petition is 
under Section 50 of the Karnataka Rent Con- 
trol Act, 1961. It is essentially concerned 
with the validity of the notice to quit issued 
by the landlord to his tenant. From the 
facts I select those necessary for my deci- 
sion, 


2, By. Ext. P-3 the lease deed dated 
15th October, 1948, the premises belonging 
to the petitioner (‘the landlord’) were leased 
to respondent 1 (‘the tenant’) for a period of 
10 years on an annual rent at Rs. 100/- pay- 
able by the 15th of October every year. 
was agreed thereunder that the tenant could 
use the premises for the purpose of his timber 
trade with liberty to put up any temporary 
shed or building in connection with that 
trade; but after the period of lease he should 
remove the construction at his own cost and 
surrender the vacant premises. The lease 
contained a stipulation regarding the notice. 
It stated that if the landlord wanted the pre- 
mises after 5 years from the date of the lease 
for the purpose of consiructing a house for 
his own use. he could ask for the premises. 
after giving the tenant six months’ notice. 
That occasion, however, did not arise for 
the landlord. The lease, therefore, continued 
for a full term of 10 years and it came te 
an end on 15th October, 1958. The land- 
lord did not ask the tenant to vacate the 
premises. He was allowed to remain in pos- 
session as a tenant holding over. On 15th 
October, 1965 the tenant agreed to pay rent 
at the rate of Rs. 125/- per year. Accord- 
ingly, an endorsement was made on the lease 
deed Ext. P-3. Ever since then he-was pay- 
ing that rate of rent. On-lith May, 1969 
the landlord issued a nofice to the tenant 
asking him to surrender vacant possession of 
the premises after six months. The notice 
was served on the tenant on 19th May, 1969. 
The six months period allowed to the tenant 
came to an end on 19th November. 1969. The 
tenant refused to surrender the premises. 
The landlord, therefore, brought an action for 
eviction under the provisions of the Karna- 
taka Rent Control Act, 1961 stating that the 
premises are reasonably and bona fide re- 
quired by him for his personal use and oc- 
cupation. The Munsiff’s Court before whom 
the action was brought, held in favour of the 
landlord and made an order of eviction 
against the tenant. 


3. Upon appeal preferred by the ten- 
ant, the learned District Judge reversed the 
order of eviction. He did not consider the 
merits of the appeal. He rested his conclu- 
sion only on the validity of tbe quit notce. 


E. Keshavayya v. R. Narasimha Prabhu (Shetty J.) 
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He held that the notice issued on 11th Mav, 
1969 asking the tenant to surrender posses- 
sion of the premises within six months there- 
after did not end with the year of tenancy 
and therefore was invalid under Section 106 
of the T. P. Act. 

4. The correctness and validity of that 
finding is assailed in this revision petition. 


5. The question before me is not whe- 
ther the quit notice was in accordance with 
the provisions of Section 106 of the T. P. 
Act. Mr. Raghavendra Rao, rightly did not 
canvass that question, as evidently the notice 
did not determine the tenancy at the end of 
the year of tenancy. He confined his argu- 
ments to prove that the notice was in accord- 
ance with the terms of the lease. 


'6. Let me now examine the question. 
The answer to the question, to my mind, is 
twofold. Firstly, the notice is not in accord- 
ance with the terms of the lease. The lease, 
as I have said in the beginning, provided that 
if the landlord wanted possession of the pre- 
mises after 5 years from the date of the 
Jease, he could call upon the tenant to sur- 
render the premises after the notice of six 
months. The lease did not provide that such 
a notice was a must, even after the expiry of 
the period of lease, that is, after the period 
of 10 years. The intention of the parties, as 
it appears to me. was that the tenant could 
occupy the premises for the first five years 
without interference from the landlord and 
if thereafter the landlord wanted the pre- 
mises for the specific purpose of construct- 
ing a house of his own, he could demand 
possession by giving. the tenant a notice of 
six months at any time after the period of 
5 years from the commencement of the lease. 
The option thus reserved, was not exercised 
by the landlord. The landlord did not even 
ask the tenant to surrender the premises im- 
mediately after the expiry of the lease. In 
these circumstances, it cannot be held that 
the notice issued by the landlord determining 
the tenancy was a notice in accordance with 
the terms of the lease. 


7. Now, I come to the other obstacle 
against the landlord. Assuming that the 
notice was in accordance with the terms of 
the lease, I must say that the stipulation as 
to the notice could not continue to be a 
condition governing the tenant holding over. 
The tenant was a contractual tenant under the 
terms of the written lease. After the expiry 
of the lease, the tenant held over under Sec- 
tion 116 of the Transfer of Property Act sub- 
ject to the condifion that he should pay an 
enhanced rent of Rs. 125/- per year from 1965 
onwards. But the stipulation as to the notice 
thereunder would not continue to be a term 
of holding over. This was the view taken 
by the Calcutta High Court in Dasarathi 
Kumar: v. Sarat Chandra Ghose, (AIR 1934 
Cal 135). The Bench of the Calcutta High 
Court relying upon the earlier decision of 
the same Court in Trolakya Nath Roy v. 
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Sarat Chandra, ((1905) ILR 32 Cal 123) ob- 
served that a stipulation in the original lease 
that the lessee should give up possession 
without notice, could not be imported into 
the new tenancy created by holding over. 
The principle of that decision was followed 
by the Madras High Court in Bapayya v. 
Venkataratnam, (AIR 1953 Mad 884), where- 
in Venkatarama Aiyar, J., speaking for the 
Bench observed that having regard to the 
authorities it must be held that the terms as 
to notice contained in an expired lease should 
not be held to be terms of the lease arising 
by holding over under Section 116 of the 
T. P. Act. 


I am in respectful agreement with the 
above view and therefore, it is unnecessary 
to discuss the question in detail further. The 
matter is really governed by Section 116 of 
the T. P. Act. It provides: 


“116. If a lessee or under-lessee of pro- 
perty remains in possession thereof after the 
determination of the lease granted to the 
lessee, and the lessor or his Jegal representa- 
five accepts rent from the lessee or under- 
lessee, or otherwise assents to his continuing 
in possession, the lease is, in the absence of 
an agreement to the contrary, renewed from 
year fo year, or from month to month, ac- 
cording to the purpose for which the property 
is leased, as specified in Section 106.” 


The words “in the absence of an agree- 
ment .to the contrary” in Section 116 must 
mean an agreement as to the terms of the 
holding over renewed from year to year, or 
month to month according to the purpose for 
which the property is leased as specified in 
Section 106. (See Dasarathi Kumar v. Sarat 
Chandra Ghose, (AIR 1934 Cal 135)) and the 
liability to give notice incorporated in the 
written lease, cannot be a term of holding 
over. The necessary consequence would be 
that the notice issued by the landlord was 
invalid. This revision could therefore, be 
dismissed on the above line of reasoning, if 
not on the view taken by the learned District 
Judge. 


8. Before parting with the case, I 
must make it clear that I express no opinion 
as to whether the tenant was holding over 
month to month or year to year after the 
expiry of the original lease. 


In the result, the revision petition 


$, 
fails and is dismissed, but I make no order 
as to costs, 


Petition dismissed. 
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AIR 1976 KARNATAKA 43 
K. BHIMIAH AND 
B. VENKATASWAMI, JJ. 


Narasimhiah and others, Appellants v. 
Y. H. Venkataramanappa and others, Res- 
pondents. 

First Appeal No. 61 of 1971, DI- 27-5- 
1975.° 

(A) Hindu Law — Religious endowment 
— Every contributor at time of foundation 
is not necessarily 2 founder trustee—(Trusts 
Act (1882), S. 50 — Trustee de son fort). 

Every donor contributing at the time of 
founding of a trust cannot become a founder 
of the trust. It may be that in a particular 
case all the contributors of a trust fund be- 
come the founders of the trust itself but the 
question when a contributor would beccme 
in law a joint founder of the trust would 
depend not merely upon the fact of his con- 
tribution but also upon the surrounding cir- 
cumstances proved in the particular case and 
subsequent conduct of the parties. AIR 1968 
SC 915, Foll.; AIR 1948 Oudh 203 and AIR 
1946 PC 34 and AIR 1931 PC 121 and (1901) 
ILR 24 Mad 219, Rel. on; AIR 1926 Mad 
4150 and AIR 1928 Mad 401, Disting. 

(Para 29) 

Held on facts that the respondent was 
never a founder and had merely entered upon 
the trust holding himself out as one of the 
trustees. By the document of trust the res- 
pondent endeavoured to create a trust with 
right of exclusive management in himself and 
the other members of his family, which con- 
duct clearly amounted to acting adversely to 
the interest of the trust. The respondent 
therefore could not also be held to be the 
founder trustee. (Paras 38, 40 and 45) 
Cases Referred: Chronological Paras 
AIR 1968 SC 915 = (1968) 2 SCR 897 29 
AIR 1948 Oudh 203 = 1948 Oudh WN 179 


i 27 
AIR 1946 PC 34 = 1946 All WR (PC) 46 
26 


AIR 1931 PC 121 = 58 Ind App 460 25 
AIR 1928 Mad 401 = 106 Ind Cas 375 34 
AIR 1926 Mad 1150 = 51 Mad LJ 457 32 
AIR 1916 PC 132 = 43 Ind App 127 26 
(1901) ILR 24 Mad 219 = 11 Mad LJ 1 30 


T. Krishna Rao for K. R. Karanth and 
S. G. Doddakale Gowda, S. Shivram, for Ap- 
pellants; S. G. Sundaraswamy for Mohd. 
Tafis Ali, S. K. V. Chalapathy, H. M. Laxmi- 
narayan, S. N. Gowda, for Respondents, 


VENKATASWAMI, J.:— This Regular 
First Appeal under Section 96, Civil P. C, 
arises out of a suit filed under Section 92, 
Civi P. C. Being aggrieved by the decree 
of dismissal of suit made by the District 
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*(Against judgment and decree of 3rd Addl. 

Dist. J., Bangalore in O. S. No. 54 of 
1965, D/- 17-9-1970). 
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Jidge, Bangalore, in O. S. 54/65, the plain- 
tiffs have preferred this. appeal. 


2. The material allegations in the 
pleadings, briefly stated, are as follows :— 


. There is a shrine with some land sur- 
rounding it dedicated to the deity Voni 
Anjaneya Swami in Bangalore, belonging to 
the Devanga (weavers) Community of the said 
city, having been constructed by the mem- 
bers of the said community. All the parties 
to the suit belong to the said community. 
The deity was and is being worshipped by 
the members of the said section of the public. 
In these circumstances, the property of the 
temple constituted a public religious and 
charitable trust constituted by the Devanga 
community and no individual of that com- 
munity had any private rights over it. The 
surrounding open spaces have been granted by 
the Corporation of the City of Bangalore on 
long term leases for the purpose of the said 
temple on nominal rents, and they also, 
therefore, formed part of the trust in ques- 
tion. The said grants were secured by the 
Ist defendant (Ist respondent) styling him- 
self as the president of the said temple im 
or about the year 1961. The said open 
spaces have been built upon and the said 
structures are being used as a ‘Kalyana 
“Mantapa’ and shops ever since, producing an 
income of over Rs. 25,000/- per annum. 


3. The aforesaid trust has been in ex- 
istence for over 100 years, its origin being 
unknown, and was being enjoyed by all the 
members of the Devanga community during 
all those years. 


4. In the year 1936, the then Muni- 
cipality of Bangalore acquired a portion of 
the temple land and offered to pay compen- 
sation to the trustees, whoever they were, and 
had named some of them including the. 1st 


defendant (Y. H. Venkataramanappa) who 
was at the time a municipal councillor. The 


{st defendant claimed and received the com- 
pensation payable, amounting to Rupees 
2,017-9-0, specifically as one of the trustees 
of the temple. 

5, Thereafter, the Ist defendant utilis- 
ed the said amount to renovate and rebuild 
the temple, and according to him, an expense 
of about Rs. 15,000/- was incurred, the excess 
‘expenditure having been met by his own 

ds 


6. On 28-11-1952, the ist defendant 
along with defendants 2 to 8 jn the suit 
brought into existence a trust deed (Ex. P-15), 
with the object of constituting a trust with 
himself and the said defendants along with 
some others, who have since deceased, as 
trustees for managing the aforesaid proper- 
ties and the temple belonging to the Devanga 
community. This act was clearly unautho- 
rised, as they were all at the time in- 
position of trustees-de-son-tort. The recitals 
in .the said deed would clearly indicate that 
the ist defendant had held himself out as an 
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hereditary managing trustee, and that before 
him his ancestors were acting in a similar 
capacity on behalf of all the members of 
the Devanga community. By this deed, he 
has also provided inter alia for management 
in perpetuity of his descendants with the help 
of other trustees who were to be co-opted by 
the committee as and when found necessary 
in accordance with the terms thereof. In 
order to create further confusion a second 
trust deed was executed by the ist defend- 
ant on 24-3-1954, creating a Trust called 
“Yajaman Hanumanthappa Venkatalaksh- 
amma Trust”, and purporting to make some 
provision for the temple in point, among 
other matters. It is also averred by the plain- 
tiffs that the deity had been endowed with 
valuable jewellary and the same was in the 
custody of the 1st defendant. i 

7. The ist defendant who was in 
charge of all these properties ever since 1936, 
when the compensation amount was received 
by him from the Municipality, by holding 
forth that he was one of the trustees, had 
not at all rendered accounts to the Devanga 
community. He has further named the 
‘Kalyana Mantap’ after his own name as 
“Y, H. Venkataramanappa’s Kalyana Matap” 
and has decorated the same with portraits of 
himself and other members of his family, 
making it appear to the world at large that 
the said buildings were his own. In view of 
all these acts of mismanagement and waste, 
the plaintiffs and others had submitted a 
memorandum on 21-7-1965 to the Mayor of 
Bangalore requesting for suitable action. The 
Ist defendant also got published a memoran- 
dum on 15-8-1965, purporting to counter-act 
and meet the allegations of the plaintiffs 
made in the said memorandum. It is in 
these circumstances, that the plaintiffs have 
approached the court under Section 92, Civil 
P. C., after obtaining the necessary sanction 


` from the Advocate General, for relief. 


8. The reliefs claimed in the plaint 
are that (1) the trust deed of 28-11-1952 be 
declared as void and ineffective; (2) the de- 
fendants in possession as trustees be remov- 
ed; (3) a scheme be settled for the proper 
management of the Trust and vest the pro- 
perties with the committee to be constituted 
thereunder; (4) the defendants do render ac- 
counts regarding the management from the 
date of assumption of office. 


9, The suit was resisted on behalf of 
the defendants by filing several written state- 
ments, and it is sufficient in this connection to 
briefly summarise the stand of the Ist de- 
fendant, who incidentally, is no more, and is 
represented by his sons, perhaps mainly on 
account of the terms of the trust deed of 
1952, already adverted to. 


10. The case of the 1st defendant wag 
that the temple in question had been from the 
inception a private family temple of himself 
and his. ancestors and that before the‘ execu- 
tion of the trust deed of 1952 the wishes of 
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the members of the Devanga community had 
been ascertained. The suit as brought did 
not fall. within the scope of Section 92, 
Civil Procedure Code. The relief of declara- 
tion regarding the deed of 1952 was barred 
by the provisions of the Limitation Act. The 
plaintiffs formed a negligible minority among 
the Devangas and, therefore, they could not 
lay claim to any representative character 
while purporting to sue on behalf of the com- 
munity. The suit was conceived to harass 
the ist defendant and the members of his 
family, by some of the plaintiffs owing to ill- 
feelings aroused on account of a previous 
litigation between them. It was also reiterat- 
ed that the Voni Anjaneya Swamy Temple 
was ‘only the private family temple of the Ist 
defendant and his ancestors’, and the Ist de- 
fendant was the ‘sole trustee’. 

11. While admitting the award of 
compensation of Rs. 2,017-9-0 for the acquisi- 
tion of the temple, it was stated that the 
then temple was an old one with only mud 
walls and stone roof supported by stone 
pillars. The same was rebuilt on a portion 
of the land slightly to the west of the old 
site in 1937 by this defendant utilising the 
said amount as also his own funds. There- 
after, in 1954 he built a hall apparently not 
of a permanent and enduring nature, at his 
own expense for the purpose of enabling the 
holding of religious discourses and such other 
religious functions. In view of the ever 
increasing attendance on such occasions, it 
was found necessary to erect a suitable per- 
manent structure. Accordingly, he secured 
two plots of land adjoining the temple on 
either side on long leases from the Munici- 
pality on 28-8-1961 and completed the erec- 
tion of these structures by 26-4-1963. The 
new building, having been intended also to 
serve the needs of the public of Bangalore in 
regard to celebration of marriages, was 
equipped with carpets, vessels and furniture 
at the cost of the Ist defendant himself. Hence 
the ist defendant and the members of his 
‘family had incurred an expenditure exceeding 
Rs. 1,80,000/- on the whole. 


12. The reason for his constituting a 
Trust in the year 1952, although the temple 
was in the sole trusteeship of the Ist defend- 
ant, had been that on account of his increas- 
ed responsibilities and a desire to declare that 
the temple thenceforth belonged to Devanga 
community. 


13. The temple had no valuable jewel- 
lery as averred for the plaintiffs. The de- 
fendants had at no time acted adversely to 
the interests of the Trust. The allegations of 
mismanagement were untrue and denied. The 
statement of income from the properties had 
been exaggerated. There had been no in- 
.come at all till about the year 1952. Be- 
tween the years 1952 and 1962 the income 
was only Rs. 60/- per month derived from 
leases .of a portion of the temple building. 
_As regards “Kalyana Mantapa’, the income 
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was Rs. 60/- per day exclusive of water, light 
and cleaning charges. 

14, In regard to the allegation that 
the 1st defendant had taken permission to 
utilise the income as he pleased for a period 
of 13 years, it has been submitted that the 
Ist defendant had undertaken the expenditure 
of Rs. 1,80,000/- in the manner aforesaid only 
on the understanding that a sum of Rupees 
50,000/- out of it should be treated as his 
donation and the balance remaining reimburs- 
ed to him free of interest. Jt was thought 
then that a period of 13 years would have 
been sufficient for the ist defendant to re- 
imburse himself. But after a period of two 
years and as a result of experience gained 
it was found that it might not be possible for 
him to recover the entire amount, as a result 
whereof the period was modified enabling the 
Ist defendant to reimburse himself ont of 
the income till his entire dues were satisfied. 
In these circumstances, it might not be just 
or proper to infer that the ist defendant had 
done anything -which could be ‘termed as 
waste or mismanagement. 

15. The amount still due to the Ist 
defendant, on the basis of the aforesaid under- 
Standing, as on 31-3-66, is Rs. 1,03,451-63 P. 
Hence the charge of non-accounting or 
mismanagement could not be laid at the door 
of the 1st defendant. - 


16. The trial court after framing the © 
necessary issues and on a brief considera- 
tion of the prolix and repetitive oral evidence 
and the documents produced recorded its 


‘conclusions, the more material of which are 


as follows :— 

(1) the plaint schedule properties belong- 
ed to the Public Charitable and Reli- 
gious Trust of Devanga Community . of 
Bangalore; 

(2) the said properties did not belong to 
the joint family of the 1st defendant 
or his ancestors 

(3) the suit-as brought was maintainable: 

(4) the consent of the Advocate General 
was not vitiated; 

(5) the snit was not barred by limitation; 

(6) the trust deed of 28-11-1952 could not 
be set aside even if the trust was a 
public charitable one; 


(7) the plaintiffs had not proved the case 
of mismanagement requiring displace- 
ment of the existing trustees: or fram- 
ing of any other scheme of manage- 
ment. 


17. On the basis of the above con- 
clusions, the suit came to be dismissed. 

18. Before adverting to the respective 
contentions urged on behalf of the parties, 
it is necessary to observe that the conclusions 
reached by the learned District Judge regard- 
Ing: (1) the schedule properties belonging 
to a public religious and charitable trust of 
the. Devanga community of Bangalore, 
(2). maintainability of the suit, (3) bar of 


% 
i 


46 Knot. [Prs. 18-25] Narasimhiah v. Y. H- Venkataramanappa (Venkataswami J.) 


limitation and (4) validity of consent by 
Advocate General, were mot canvassed before 
us on behalf of either of the parties. Similar- 
ly. no attempt was made to challenge the 
conclusion that the properties did not con- 
stitute the private trust of the family or the 
ancestors of the ist defendant. We do nof, 
therefore, propose to examine the correct- 
ness of these conclusions. They therefore 
stand affirmed. 

19. Further, it is relevant to observe 
at this stage, the other conclusion relative fo 
the validity and the legal effect of the deed 


of 28-£1-1952 is, as can be seen from the_ 


judgment im appeal, based almost entire- 
Iy on a finding that the Ist defendant had 
become the founder of the trusf, or might 
be treated as one such, im view of his act 
of renovating and rebuilding the temple in 
the year 1937 and as suck was entitled fo 
create the trust as per the aforesaid deed. It 
seems: to us that it is apom this view, that 
the learned trial Judge has proceeded fo ex- 
amine whether such trustees appointed under 
the deed of 1952 (Ex. P-I5), were entitled to 
be removed at the instance of the plaintiffs 
and on proof of mismanagement or breach 
of trust. 

29. The aftack on behalf of the ap- 
pellants, therefore, was primarily concentrated 
on the question whether the Ist defendant 
could: at all be considered as à founder of a 
trust in the eye of law so that he could 
create a trust and provide for its manage- 
ment in accordance with Ex. P-15, the trust 
deed of the year 1952. If the answer to this 
question is in the negative, the other conclu- 
sions would necessarily have to be set aside, 
and if it is further shown that the ist de- 
fendant and others had at no time been ap- 
pointed as trustees of the Devanga com- 
munity and, therefore, were in a position of 
trustees de-son-tort. Even otherwise,.it seems 
to us that if it were shown that the Ist de- 
fendant. had been guilty of acts of breach of 
frust, he would be liable fo be removed. as 
in the case of a duly constituted trustee. 

21. On behalf of the appellants the 
contentions. urged were that: (1) in law the 
acts atfributed to the Ist defendant, which 
are undisputed, such as- claiming compensa- 
tion for acquisition and renovating or rebuild- 
ing the temple at a further cost incurred on 
his own, would not have the effect of clothing 
him with the character of a founder of the 
trust; (2) the creation of the deed of 1952 
apart from other circumstances amounted to 
a breach of trust; (3) the accounts produced 
from 1961 onwards upto date of suit as per 
Ex. D-49 were wholly unreliable; and (4) there 
was no evidence of the Ist defendant having 
spent. anything far in excess of the amount 
received. as compensation. for acquisition, in 
order to support a claim to the status of a 
founder of the trust. 

22. On behalf of the respondents, 
several contentions were urged in opposition, 
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and they will be- referred to in their appro- 
prate context. But before proceeding to 
consider the above contentions, it may be re- 
levant to briefly make mention of some mate- 
rial features in the evidence of the Ist de- 
fendant only, as we do not think there is 
much worth mentioning in the oral evidence 
of the other witnesses examined for the par- 
ties, for the purpose of the disposal of the 
issues before us. 

22-A. He has admitted in his evi- 
dence that: (1) there were no accounts of 
expenditure incurred on the temple between 
the years 1936 and 1952; (2) Exhibits D-8, 9 
and 10 evidence payments towards expenses 
incurred for the renovation of the temple; 
(3) a sum of Rs. 1,86,000/- had been spent by 
him for ‘Kalyana Mantap’ and the purchase 
of equipment; (4) the amount in excess of 
Rs. 50,000/- given as donation, from out of 
the said Rs. 1,86,000/- was due to him free 
of interest; (5) there were no documents to 
show that the suit temple was a private 
temple; (6) there was no trust in existence in 
which he had been a trustee; in the year 1936; 
(7) there was no scheme of management of 
the temple up to 1952; (8) for the period be- 
tween 1938 and 1952, there were no ac- 
counts; (9) six trustees of the temple were 
there (1936) but there was no appointment of 
any kind; (10) the vacant lands were granted 
on lease for maintaining a garden for visitors 
fo the temple and not for building a ‘Kalyana 
Mantapa’; (11) no bank account had been 
maintained regarding the income from 
Kalvana Mantapa; (12) Rs. 52,000/- or so 
still remains to be paid towards the amounts 
due to him as at the end of March 1970. 

23. Before proceeding further, it is 
convenient to refer fo some of the relevant 
principles bearing on the questions on hand, 
with reference to the .authorifies cited before 
us. 


«24 In Lewin on Trusts, 16th Edition, 
at page 173, the position in regard to a trustee 
de son tort has been stated thus: 

“If a person by mistake or otherwise 
assumes fhe character of’ trustee when it does 
not really belong to him, he becomes a trustee 
de son tort and he may ‘be called to account 


by the beneficiaries for the money he received 
under the colour of the trust.” (Underlining 
ours) 


25. In Gulzari Lal v. Collector of 
Etah, (AIR 1931 PC 121), on a complaint 
made by the appellant (trustee) that the suit 
ought not to have been launched at all against 
a trustee- Ge. appellant) without whose exer- 
tions, undertaken in the first instance at his 
own risk and expense, there would have been 
no trust property left to be administered by 
any one, their Lordships of the Privy Council 
have observed tbus: 


“.....---Upon this, their Lordships must 
observe that while the appellant’s undoubted 
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services to the trust at an earlier stage might 
well have justified him in asking that pro- 
ceedings against him should be prosecuted 
with discretion rather than with zeal, those 
services cannot be allowed to justify subse- 
quent conduct, on his part, amounting to mis- 
appropriation of trust funds and conversion 
of trust property to his own use.” 


Again as to the standard of conduct expected 
of such a trustee, it. is observed: 


Sr E It is, as- of course, that a trustee 


rectitude and accuracy expected from every 
trustee of charitable funds is of the highest, 
and that standard must in all circumstances 
be maintained by the Courts if the safety of 
property held upon such trusts is not to be 
imperilled throughout the whole of British 
India.” f 


26. In Ram Dularey v. Ram Lal, 
(AIR 1946 PC 34), dealing with the duty of 
a Court in matters falling under Section 92, 
Civil P. C., the Privy Council has stated the 
position thus: 

TEES It has to be remembered that in 


that it is a trust for public purposes, to 
consider what is best in the interests of the 
public. That is made abundantly clear by 
the judgment of this Board, delivered ‘by 
Mr. Ameer Ali, in 43 Ind App 127 = (AIR 
1916 PC 132).” (Underlining ours) 


27. In the case of Radha Krishna v. 
Lachhmi Narain, (AIR 1948 Oudb 203) a 
Division Bench of the Court has, in the con- 
text of a suit falling under Section 92, Civil 
P. C., enunciated thus :— 


“Secondly, it must be remembered that 
not only is it necessary that a trust should be 
properly administered but it is equally neces- 
sary that it should be administered by a per- 
son entitled to administer. If a person having 
no title as trustee- takes possession of the trust 
property, he does so in contravention of the 
provisions of the deed of trust and commits 
a breach of it. It is as much a breach of 
trust for a person not entitled to act as 
trustee to meddle with trust property as it 
is for a properly appointed trustee not to 
manage the property. Were this not so, any 
one who had somehow obtained possession of 
the trust property and was managing it effi- 
ciently could always continue. in possession m 
spite of the specific provisions of the deed of 
trust.” (Underlining ours) 


28. In Hindu Law of Religious and 
Charitable: Trusts by B. K. Mukherjea, Third 
Edition, at pages 165 and 166, in the context 
of the right of a founder of a trust to lay 
down the line of devolution of shebaitship 
and the status and powers of those who made 
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additional endowments to the trust created in 
favour of a deity, it is observed thus: 

__ “It would be clear from what has been 
said above, that it is only the founder who 
can appoint Shebaits, and lay down the line 
of devolution of shebaitship, and once be has 
made the appointment, he cannot alter or 
revoke the same, in the absence of a reserva- 
tion of power to that effect in the deed of 
dedication. A fortiori a Shebait, as such, 
cannot alter the line of succession to the of- 
fice of a Shebait as laid down by the fonnder 
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“Additional endowments in favour of the 
family deity are frequently made by the 
descendants of the origmal owner, who may 
be Shebaits themselves and obviously such 
grants are beneficial to the deity. Tt is settled 
law that the persons who subsequent to the 
foundation furnish additional contributions do 
not thereby become joint founders, and their 
benefaction is regarded as nothing but an 
accretion to an existing endowment.. No dif- 
ficulty arises if such additional gifts are made 
by a donor without any condition attached 
to it. The gift would become the property 
of the idol aud whoever the donor might 
be, the existing Shebait of the idol would have 
the powers to manage the property on behalf 
of the idol.” (OUnderlining ours) 


29, Jt is relevant, nay necessary, to 
refer to an enunciation of the Supreme Court 
in the context of the second of the above 
propositions. It is to be: found in Thenappa 
y. Karuppan, (1968) 2 SCR 897 at p. 901 = 
(AIR 1968 SC 915 at p. 917) and reads: 


“It is not a correct proposition of law to 
state that every donor contributing at the 
time of foundation of a trust becomes a 
founder of the trust. It may be tbat in a 
particular case all the contributors of a trust 
fund become the founders of the trust itself, 
but the question when a contributor would 
become in Jaw a joint founder of the trust 
would depend not merely upon the fact of 
his contribution but also upon the surronnd- 
ing circumstances proved in fhe particular 
ease and the subsequent conduct of the par- 
ties. In the matter of the Endowed Schools 
Act, 1869 — and in the Matter of the St. 
Leonard, Shoreditch, Parochial Schools, it was 
held by the House of Lords that where a 
charity is established by subscriptions fhe ori- 
ginal subscribers alone are the founders, and 


‘the latter benefactions are on the footing of 


the original foundation.” (Onderlining ours) 


30. On the point as to when a per 
son who intermeddles with a trust, subsequent 
to its foundation, could be said to acquire 
the status of a founder, the Madras High 
Court in Annasami Pillai y. Ramakrishna 
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Mudaliar, reported in (1901) ILR 24 Mad 219 
at p. 229 has this to say: 

PEETER We are, however, unable to 
agree with the suggestion that Mudukrishna 
was the founder. If a temple gets into ruins 
and a person, as a matter of mére benefac- 
tion, erects fresh buildings and dedicates 
them to the same sort of worship as had been 
carried on in the old temple, such person 
may properly be treated as the founder of 
the new temple, even though in constructing 
it, he used materials of the former temple 
or other property belonging thereto. The cir- 
cumstances of the present case are however, 
very different.” (Underlining ours) 


31. In support of the conclusion of 
the Court below that the Ist defendant, in 
the facts and circumstances of the case, ought 
to be regarded as a founder and, therefore, 
entitled to make provision for its manage- 
ment as per the deed of trust, Ex. P-15, re- 
liance was placed on behalf of the respond- 
ents (defendants) on two decisions of the 
Madras High Court. We consider it con- 
venient to consider them at this stage, before 
an examination of the question whether the 
ist defendant had in fact become a founder 
in the light of the principles earlier referred 
to. 


32. The first case is Settikara Venka- 
tarama Chettiar v. O. P. Damodaram Chettiar, 
(AIR 1926 Mad 1150). The enunciation re- 
lied on is at page 1152 and reads: 


eee Where a person collects subscrip- 
tions from various persons and builds a 
choultry or a temple he has a right to direct 
in what manner the institution should be 
managed and what right the trustees should 
have in the management of that institution. 
This is recognised by the Hindu Law. There 


is nothing illegal or improper in a person 
who builds a temple whether out of his own 
funds or out of the funds collected by sub- 
scriptions or getting donations from people to 
create a trust and endow it, directing by the 
deed of endowment, in what manner and by 
whom it should be managed......... ”*, (On- 
derlining ours) i 


33. It seems to us clear from the 
above passage that it has reference to the 
founding of a trust initially. The circum- 
stances present in the case on hand are dif- 
ferent in that there was already a trust in 
existence and the lst defendant chose to 
adopt it as his own, as we shall presently 
show, and attempted to create a trust for its 
management by himself and the members of 
his family, along with some others, professing 
at the same time that he was declaring it as 
a trust belonging to Devanga community for 
the first time. Hence this decision in our 
view cannot be of any assistance to the res- 
pondents. l 


The position is more- or less- the: 
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same even’ as regards the other decision im 
Aromalla Gurunathan Yogi v. Arimanda 
Raghavayya, (AIR 1928 Mad 401). It is 
relevant to reproduce the following passage 
therein : 


ena The inam service register Ex. A 
is dated 24th August, 1860. The statement 
of the then archaka is Ex. B. It is dated 


1859 and shows that even in 1859 the 
archakas were in possession. There was no 
trustee of the temple and the lands were 
given for the performance of the puja and 
observing the daily offerings of food and light 


and other rites which have been going on in 
the same way and also for Sivarathri, Nava- 
rathri, and Sankaranthi festivals. There is 
nothing to show that the puja has not been 
performed by the archakas or that any reason 
exists for a scheme being framed for the pur- 


pose of taking the land out of the posses- 
sion of the archakas and vesting it in trustees. 


No malversation is proved and the record 

does not show that the archakas set up any 

title in themselves to deal with the property 

as their private property......... *” (page 402) 
(Underlining ours) 

35. The ratio, if any, of this case has, 
in our view, to be confined to the facts of 
that case. Even otherwise, the case is clear- 
ly distinguishable on facts. It is seen from 
the facts of that case, as noticed in the above 
reproduced passage, that the Archakas had 
been in fact entrusted with the property, pre- 
sumably by some one who was competent 
at the time to do so, for the due per- 
formance of the pujas and no acts. of mis- 
management or breach of trust, had been 
proved against them. [It is further to be 
seen from the judgment that the learned 
Judges have given liberty to file a suit under 
Section 92, Civil P. C. in case. such acts were 
committed in future by the said Archakas. 
All these circumstances would show that the 
Court had thought that the said Archakas 
were duly appointed trustees, albeit for the 
very limited purpose of offering worship. The 
facts in the instant case are in many respects 
wholly different. Hence not much reliance 
oh be placed by the respondents on this case 
also. 


36. In the light of the above repro- 
duced principles, we shall now proceed to 
consider the facts present in the case on hand 
for the purpose of determining whether the 
ist defendant could be equated to a founder, 
entitling him to create the trust deed of 1952 
(Ex. P-15) and provide for its future manage- 
ment thereunder : 

37. It would be seen from a narration 
of the pleadings and summary of evidence of | 
the Ist defendant, that there were: no trustees 
to the temple as such and that even ‘he had 
not been appointed as one such. It is fúr- 


ther to be seen that the temple’ as in the: - 


year 1936, when ‘the . Ist-defendant-took over, 


oe hy ™ 
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Was an active temple and had at no time 
fallen into desuetude or ruins requiring reha- 
bilitation or rebuilding. In the year 1936, the 
amount received as compensation for acqui- 
Sition, could not, be said to be either negligi- 
ble or insufficient to renovate or rebuild the 
then existing temple. The claim of the Ist 
defendant that he had spent nearly Rupees 
15,000/- on that account is not at all sup- 
ported by any credible evidence. The only 
evidence produced in this behalf is represent- 
ed by documents Exs. D-8 to D-10. The 
aggregate of the sums mentioned therein 
would rather show that the amount expended 
for such renovation could only have been 
that which had been received as compensa- 
tion. He has not maintained accounts in 
support of his claim of having spent a sum 
of Rs. 15,000/- for the said purpose. In view 
of all these circumstances, he could not lay 
claim to the status of a founder and, there- 
fore, would not have been entitled to-create a 


trust for the first time in 1952 through 
Ex. P-15. 
38. Even from the plain tenor of Ex. 


P-15, of which Ist defendant was the author, 
he could not be said ever to have asserted his 
right as a founder. On the other hand, there 
is a clear admission that the temple was being 
exclusively managed by him on behalf of the 
Devanga community (original in Kannad 
omitted—Ed.). Even reading his evidence as 
a whole it would be implicit that he was noth- 
ing but a self appointed trustee. 


39. The trial court has, no doubt, in 
this context, concluded that the trust deed of 
1952 (Ex. P-15) had the approval of the 
community. We find great difficulty in agree- 
ing with such a conclusion. First, it is no- 
where apparent from Ex. P-15 that the said 
deed was being executed pursuant to. any 
such desire on the part of the community or 
that a meeting had ever been held prior to 
its execution. On the other hand, the clear 
indication from the statement and evidence 
before court of Ist defendant, is that he had 
been declaring the trust as belonging to the 
community and the need for the deed had 
arisen owing to increased responsibilities. 
Furthermore, it is stated in explicit terms that 
he had the sole and exclusive right of manage- 
ment, which was nothing but an assertion and 
not supported by any evidence on record. 
Moreover, the document had been executed 
by the Ist defendant exclusively, and the 
right of future management had been re- 
served to himself and his family members. 
It is rather difficult to believe that anybody 
of responsible members of the Devanga com- 
munity would have acquiesced in any such 
arrangement. 


- 40. For all these reasons, we are un- 
able to hold that Ex. P-15 had merely given 


expression to the will of the Devanga com- 
munity. . l 2. & 
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41. We are therefore, unable to up- 
hold the conclusion of the trial court that 
the ist defendant was a founder. l 


42. In this connection it is convenient 
to dispose of a contention urged by the res- 
pondents that the scheme of management 
envisaged therein (i.e. Ex. P-15) could well 
be adopted in any scheme that may eventual- 
ly be framed by the court, in case such was 
found necessary, in view of the evidence 
generally showing that the persons mention- 
ed therein were all respectable persons and 
the ist defendant himself was one of the res- 
pected leaders of the Devanga community. 
We think that for the purpose of this appeal 
it 1s unnecessary to say anything on this aspect 
of the matter, as it is a matter which may 
perhaps be taken into account by the court 
below if'and when it is called upon to frame 
a scheme, in the light of all the circum- 
stances and after hearing the view points of 
all concerned. We are, however, clear in our 
minds that the provision for hereditary right 
of management would be offensive to a trust 
of the present nature and not in the best in- 
terests of the institution. Therefore, there is 
no question of adopting the scheme pro- 
pounded in Ex. P-15 in toto, even if the 
court were to consider this proposal of the 
respondents. 


43. We may also refer at this stage 

to one other conclusion of the learned trial 
Judge. He has held that it would be un- 
necessary to grant the relief of declaration 
to the effect that the deed of 1952 (Ex. P-15) 
was void and ineffective as he was of the 
view that it would not operate as an impedi- 
ment in the way of granting the main reliefs 
sought under Section 92, Civil P. C. We are 
in agreement with this conclusion and we see 
no need to grant any such relief even by 
way of an ancillary matter. . 
_ 44. The next question for considera- 
tion is whether the Ist defendant had been 
guilty of any acts of breach of trust, on the 
assumption, though we are . clear in our 
minds that the facts did not warrant it, that 
he was a founder or at any rate a duly con- 
stituted managing trustee. The trial court 
has answered the same in favour of the de- 
fendants. On a careful consideration of all 
the circumstances present in the case, we are 
unable to agree with this conclusion of the 
court below. 


45. The record would disclose that he 
was not a duly appointed trustee. Our con- 
clusion earlier has been that he was not a 
founder either. He had merely entered upon 
the trust holding himself out as one of the 
trustees, in the year 1936, although, as admit- 
ted by him, there was no such body of 
trustees at any time. He has by means of 
Ex. P-15 endeavoured to create a trust with 
right of exclusive management in himself and 
the other members of his family. This con- 


- duct on his part clearly amounts to acting 


adversely to the interests -of ‘the trust. - More. 
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over, at various stages since 1936, he had 
even asserted his right of ownership over the 
trust property, thus denying the beneficial 
interest possessed by the Devanga communi- 
ty. Even in this suit this assertion had not 
been given up in spite of the fact that the 
terms of Ex. P-15, of which he was the ex- 
ecutant, would show that he was holding the 
same on behalf of the community. It is also 
seen that he had a personal interest in the 
income of the trust in that he was claiming 
a reimbursement of a large sum of Rupees 
1,30,000/- and odd due to him towards ex- 
penses incurred with the concurrence of the 
other trustees appointed by him under Ex. 
P-15. For all these reasons, we are clearly 
of the view that the Ist defendant was, techni- 
cally at least, guilty of an act of breach of 
trust and, therefore, had rendered himself 
unfit to be continued as a trustee. We make 
it clear that this conclusion is mot mecessary 
for the purpose of granting the main reliefs 
sought for in the suit, as we are clearly of 
the view that the 1st defendant was only a 
self appointed trustee and such a situation 
could not be perpetuated by a court, as plead- 
ed on behalf of the respondents. It also 
follows that the other trustees in possession 
of the properties, along with the Ist defend- 
ant, were equally to blame and have to face 
similar consequences as the Ist defendant. 


46. It was next urged for the appel- 
lants that Ex. D-49 accounts which have been 
accepted by the court below, on the face of 
them, could not be said to have been main- 
tained in the regular course of business. The 
reasons advanced are that the entries therem 
were not at all specific and no particulars had 
been furnished in regard to the items speci- 
fied. The more important point according 
to them was that the accounts purport to 
refer to “Y. H. Venkataramanappa Kalyana 
Mandira”, for the period between 6-6-1961 
and 1-7-1965. The positive evidence is that 
the said Mandira was named as such only 
much later than 6-6-1961, and the inference 
therefore is that they must have been written 
up much later and not regularly. It was also 
generally urged that the other accounts pro- 
duced were also similarly defective and did 
not inspire naar ba a it ae 
S to say anything specifically in this re- 
a as a matter of law, the Ist defendant 
would be bound to render accounts in the 
event of a direction by the court or the 
framing of a scheme of management of the 
trust in point. But taking all the circum- 
stances into consideration, and the time, 
labour and money expended by the Ist đe- 
fendant stretching over a period of nearly 
30 years without, as it would seem, much 
assistance or co-operation by the majority of 
the members of the community, we think it 
not only sufficient but also just and proper 
to direct the 1st defendant to furnish such 
accounts only from 1-4-1966, the date on 
which a sum of nearly Rs. 1,03,000/- had 
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been stated to be still due to him by way of 
reimbursement. 


47. It is necessary to notice one other 
circumstance relative to the contributions 
made by the ist defendant in excess of the 
sum of Rs. 50,000/- agreed to be treated as 
a donation, and, therefore, not repayable. On 
this point, some resolutions have been pro- 
duced by him on behalf of himself and the 
other trustees nominated by him which are 
to the effect that he could reimburse himself 
to the extent of such excess expenditure free 
of interest. It is perhaps possible to contend 
that once it was held that his trusteeship of 
the temple was unauthorised, any sums spent 
by him, albeit with mental reservations, would 
nevertheless form an accretion to the trust. 
The fact that the trustees nominated by him 
had agreed to it might not make any dif- 
ference to such a consequence. But, in our 
opinion, such an untoward consequence ought 
not to be visited on the Ist defendant and 
others in the circumstances of the case. Not 
only no argument was urged on this score 
on behalf of the appellants plaintiffs, but the 
totality of the evidence adduced would clearly 
show that the good faith of the 1st defend- 
ant in undertaking the responsibility for the 
administration and improvement of the trust, . 
had not at any stage been seriously question- 
ed. There was also no formulation of any 
proposition bearing on this question at any 
stage of the proceedings before us or in 
the court below. Nor was any attempt made 
to show that the version of the ist defendant 
that he had spent the amounts mentioned by 
him towards the Kalyana Mantap ought not 
to be accepted at its face value. On the 
other hand, the evidence would show that 
he was an yejaman of the community and 
had been acclaimed and honoured for this 
charitable action of his by the members of 
the Devanga community as well as the other 
members of the public. In this view of the 
matter, we think it proper to direct that his 
statement of accounts, inclusive of the claim 
for reimbursement as on 31-3-1966, might be 
accepted as correctly reflecting the financial 
position of the trust, including his right to 
reimbursement to the sums mentioned. We 
hold therefore that the Ist defendant is en- 
titled to the reimbursement of the sum speci- 
fied as still due to him as on 31-3-1966. 


48. Before concluding, it is necessary 
to refer to one other contention urged on 
behalf of the respondents. We have already 
adverted to three other contentions of theirs, 
namely: (1) the scheme envisaged in Ex. 
P-15 might be adopted; (2) the 1st defendant 
had acquired the status of a founder of a 
trust; and (3) the arrangement envisaged in 
Ex. P-15 had the approval of the community 
at a meeting called for the purpose. 


49. It was urged that the trust deed 
Ex. P-15 would become operative at least as 
regards the ‘Kalyana Mantapa’. This conten- 
tion clearly overlooks the fact that the lands 
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on which it had been built was part of the 
trust property and, therefore, the ‘Mantapa’ 
would partake the character of an accretion, 
such as referred to in some of the enuncia- 
tions earlier reproduced, Hence this contention 
is devoid of merit. 


50. As a result of the foregoing dis- 
cussion, we are clearly of the view that the 
judgment and decree of the court below can- 
not be upheld.. It seems to us, however, that 
taking all the circumstances into considera- 
tion, it would be just and proper to issue 
certain directions, to be borne in mind by 
the court below, while settling a scheme for 
management of the Trust, pursuant to this 
judgment. We, therefore, issue the following 
directions :— 

(1) the name of the ‘Kalyana Mantap’ as 
Y. H. Venkataramanappa Kalyana 
Mandira’ shall be retained; 


(2) the portraits of the ist defendant and 
his family members shall continue to 
adorn the said Kalyana Mantap, as far 
as possible; 

(3) the defendants 1 to 8 shall be liable 
to render accounts of management of 
the trust only as from 1-4-1966; 


(4) if the amounts specified as due to the 
Ist defendant as on 31-3-1966, by way 
of reimbursement, as per his own ac- 
counts and statement before court, had 
not already been satisfied as on the 
date of rendition of accounts pursuant 
to this decree, the balance found due 
may be arranged to be paid over to 
his legal representatives on record col- 
lectively; 

(5) pending settlement of the scheme, the 
court below shall appoint two Recel- 
vers, to function jointly, one of whom 
shail be one of the legal representa- 
tives of the 1st, defendant or their 
nominee, the other being one of the 
plaintiffs or a nominee of theirs, for 
the management of the trust with all 
its movable and immovable properties, 
and if this arrangement is unaccept- 
able to any of the parties, the court 
shall proceed to appoint such other two 
Receivers as it thinks fit, after giving 
an opportunity of a hearing to the par- 
ties; and l 

(6) in any scheme to be framed, provi- 
sion be made for representation of the 
members of the family of the Ist de- 
fendant and his brother Y. H. Kem- 
panna, on the committee of trustees, 
their number being approximately equal 
to one third of the total. number pre- 
scribed therein, if available and willing 
to serve on such committee. 


51. The result is that this appeal suc- 
ceeds and is accordingly allowed: The judg- 
ment and decree in O. S. No. 54/1965 made 
by the Wi Additional District Judge, Banga- 
lore, are- hereby set aside: 


Madappa v. State (Venkataramiah J.) 


{Prs. 1-2] Knt. 51 


52. Consequently, subject to.the direc- 
fions hereinbefore mentioned, and except for 
the relief of declaration regarding the trust 
deed Ex. P-15 dated 28-11-1952, the suit is 
decreed as prayed for. 


53. In the special circumstances of 
the case, the parties are directed to bear their 
own costs throughout. 

Appeal allowed. 
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Madappa and others, Petitioners v. The 
State of Karnataka and others, Respondents. 


Writ Petn. Nos. 2965 to 2968 of 1975, 
D/- 3-12-1975. 

(A) Karnataka Acquisition of Land for 
Grant of House Sites Act, 1972 (18 of 1973), 
S. 3 (3) — Acquisition proceedings —— Assis- 
tant Commissioner, held, competent to hear 
owners under S. 3 (3) by virtue of notifica- 
tion dated 10-10-1973 issued under S. 6. 

(Paras 5, 6) 

(B) Karnataka Acquisition of Land for 
Grant of House Sites Rules (1973), R. 6 (3) 
—Block Development Officer remaining pre- 
sent when owners were heard — Provisions 
of R. 6 (3), held, complied with. (Para 7) 


H. K. Vasudeva Reddy, for Petitioners 
in all W. Ps.; K. S. Puttaswamy, ist Addl. 
Govt. Advocate and M. Ramakrishna Govt. 
Pleader, for Respondents in all W. Ps. 


ORDER :— The petitioners in these writ 
petitions have challenged the validity of 
the proceedings initiated under sub-sec- 
tion (1) of S. 3 of the Karnataka Acquisition 
of Land for Grant of House Sites Act, 1972 
(Karnataka Act No. 18 of 1973) (hereinafter 
referred to as the ‘Act’) to acquire a piece 
of land in Belur village, of Mandya Taluk 
bearing Survey No. 5 and measuring two 
acres, 


2. The proceedings were initiated by 
the publication of a notification under sub- 
section (1) of S. 3 of the Act by the State 
Government in the Karnataka Gazette Extra- 
ordinary, dated July 24th, 1974. Under that 
notification the Government proposed to 
acquire an extent of 3 acres and 20 guntas 
of land in the said Survey number. After 
the publication of the said notification the 
Assistant Commissioner issued notices under 
sub-section (2) of Sec. 3 of the Act to the 
petitioners, who were found to be the owners 
of the land, to show cause within 30 days 


from the date of service of the notice, why 


the land should not be acquired. The peti- 
tioners lodged .objections before him protest- . 
ing against the acquisition proceedings. There- 
after the Assistant Commissioner heard the 
counsel for the petitioners in the presence 
of the Block Development Officer. On re- 
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ceipt of the report of the Assistant Commis- 
sioner, the Divisional Commissioner publish- 
ed a notification under sub-section (4) of 
S. 3 of the Act declaring that an extent of 
two acres of the land out of three acres and 
twenty guntas notified earlier, was required 
for the purpose of providing house sites for 
the weaker sections of the Society. 
ide The contentions urged by Sri H. K. 
Vasudeva Reddy, learned Counsel for the 
petitioners in support of these petitions are: 
_@ that since the Assistant Commis- 
sioner was not competent to hear the 
petitioners under sub-section (3) of 
S. 3 of the Act, the acquisition pro- 
ceedings are liable to be quashed, 


that since the Block Development 
Officer was not notified by the As- 
sistant Commissioner to be present 
at the time of the hearing before 
the Assistant Commissioner, Rule 6 
of the Karnataka Acquisition of 
Land for Grant of House Sites Rules 
1973 had been violated and 


that the description of the land given 
in the notification issued under sub- 
section (4) of S. 3 is insufficient to 
identify the land that has been 
acquired. 

4. Under Section 3 of the Act all the 
powers are exercisable by the State Govern- 
ment. Under Section 6 of the Act, the State 
Government is authorised by notification to 
delegate subject to such conditions and res- 
trictions as may be specified in such notifica- 
tion, any of its powers under the Act, except 
the power to make rules under Section 7, to 
any of its Officers. 


5. In exercise of the power under Sec- 
tion 6, the State Government published a 
notification dated 10th October, 1973, in the 
Karnataka Gazette (Extraordinary) October 
10th, 1973 delegating some of the powers 
vested in it under Section 3 to the Assistant 
Commissioner having jurisdiction over the 
area in question. It reads as follows :— 

“Notification : 


Bangalore, dated 10th October, 1973 S. O. 
1803 -—. In exercise of the powers conferred 
by Section 6 of the Mysore Acquisition of 
Land for Grant of House Sites Act, 1972 
(Mysore Act No. 18 of 1973) the Govern- 
ment of Mysore hereby delegates the follow- 
ing powers of the State Government under 
the said Act to the Assistant Commissioners 
in-charge of Revenue Sub-Divisions, namely: 


1. Sub-section (2) of S. 3 — (Power to 
serve show cause notice on the owner 
or the occupier of the land and on all 
persons known or believed to be in- 
terested therein). 

2. Sub-section (3) of S. 3: (Only the 
power of giving an opportunity to the 
owner and other persons of being 
heard). i 


(ii) 


Gii) 


Madappa v: State (Venkataramiah J.) 


ALR, 


3. Sub-section (6) of S. 3: . (Power to 
serve notice in writing ordering any per- 
son in possession of the land to sur- 
render or deliver possession thereof), 


4. Sub-section (7) of S. 3: (Power to take 
possession of the land or to authorise 
any officer to take possession of the 
land, by using force, if necessary). 

5. Sub-section (1) of S. 4: (Power to 
pay for acquisition an amount in ac- 
cordance with the provisions of the 
section). 

6. Sub-section (2) of S. 4: (Power to 
determine by agreement the amount 
payable for the acquisition of land).” 

It is seen from clause 1 of the above notifica- 
tion that the power to serve show cause’ 
notice on the owner or the occupier of thel 
land and on all persons known or believed 
to be interested under sub-section (2) of S. 3 
has been delegated to the Assistant Commis- 
sioner. Similarly under clause 2, the power 
of giving an opportunity to the owner and 
other persons of being heard under sub-sec- 
tion (3) of S. 3, has been delegated to the 
Asssitant Commissioner. 


6. The validity of the above notifica- 
tion has not been challenged by the peti- 
tioners. It is, therefore, clear that the Assis- 
tant Commissioner who had issued notices to 
the petitioners and heard them under sub- 
section (3) of S. 3, was competent to do so. 
Under a notification dated 10th January, 1975 
published in the Karnataka Gazette dated 
January 15, 1975, the State Government has 
delegated the power to pass orders under 
sub-section (3) of S. 3 and the power under 
sub-section (4) of Section 3, to the Deputy 
Commissioner of the District in cases where 
no cause has been shown by the owner of the 
Jand or any other person to the notice issued 
under sub-section (2) of S. 3, and to the 
Divisional Commissioner in cases where cause 
has been shown by the owner of the land or 
any other person, to the notice issued under 
sub-section (2) of S. 3. In the instant case, the 
notification under sub-section (4) of S. 3, has 
been issued by the Divisional Commissioner 
because the owners had filed objections to the 
acquisition. Hence the first contention fails. 


7. It was next argued by the learned 
Counsel for the petitioners that the Block 
Development Officer was not heard as re- 
quired by sub-rule (3) of R. 6 of the Karna- 
taka Acquisition of Land for Grant of House 
Sites Rules, 1973. In the statement of objec- 
tions filed on behalf of the respondents, it 
is stated that the Block Development Officer 
was present when the learned Counsel for the 
petitioners argued the case on their behalf 
under sub-section (3) of S. 3 before the As- 
sistant Commissioner. The correctness of this 
statement is not questioned by the Petitioners. 
Sub-rule (3) of R. 6, has, therefore, been 
complied with. 


8. The last contention relates to the 
identity of the land that is acquired. It is 
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seen from the notification issued that the 
boundaries of the land which has been acquir- 
ed have been furnished. On‘ looking into the 
Sketch, which is available in the records pro- 
duced by the Government Pleader, I am of 
the opinion that it is possible to identify the 
extent of two acres of land acquired in these 
cases. Hence, this contention also fails. 


9, In the result, these petitions are 
dismissed. No costs, 
Petitions dismissed. 
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M. K. Dasappa, Petitioner v. G. Rama- 
chandra, Respondent. 

Civil Revn. Petn. No. 1685 of 1975, Dj- 
27-8-1975.° 


(A) Civil P. C. (1908), O. 39, R. 1 — 
Imminent danger — Word “imminent” not to 
be literally understood — Matters to be con: 
sidered while granting injunction. 

The grant of temporary injunction pri- 
marily depends on the existence of prima facie 
case of plaintiff. In determining such a ques- 
tion the Court should be guided more and 
more by the apparent strength or otherwise 
of the plaintiff’s case as revealed by the 
affidavits and other materials and then has to 
consider the balance of ccnvenience for the 
grant or refusal of the interim injunction. The 
Court while considering the question of 
balance of convenience must pertinently put 
the question “will the plaintiff suffer irrepar- 
able damage, if no injunction is granted 


now?” (1975) 2 Kant LJ 428, Rel. on. 
(Para 4) 
It is true that a temporary injunction 


should not be grantedif thereisno imminent 
danger to the plaintiff or to his building. But 
the word “imminent” in the context need not 
be literally understood. If the plaintiff has 
to wait till the last moment, disastrous con- 
sequences might follow which the Court can- 
not prevent for want of time or procedural 
requirements. The word should be under- 
stood in the sense that the remedy sought by 
the plaintiff should not be premature. Where 
there was no material in the case much less 
any suggestion from the defendant that any 
other step would avoid the proven proba- 
bility of the damage to the plaintiff’s build- 
ing, his suit cannot be said to be premature. 
1975 Ch 43 (53) and (1923) 1 Ch D 167, Rel. 


on. (Para 5) 
Cases Referred: > Chronological Paras 
(1975) 2 Kant LJ 428 4 
1975 Ch 43 6 
(1923) 1 Ch D 167 = 92 LJ Ch 81 7 
e a RN 

(Against order of Civil J. Mandya in 


_ M. A. No. 31 of 1975, Dj- 30-6-1975). 
IS/JS/D370/75/MVI 
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R. J. Babu, for Petitioner; N. Venkate- 
chala, for Respondent. 

ORDER :— This revision petition arises 
out of ar order granting temeorary injunc- 
tion against the defendent restraining nim 
from operating his fiour and oil mill by the 
side of the eastern wall of the plaintiff's 
house. ; 

2. The plaintiff and the defendant are 
owners of adjacent houses. The plaintiff is 
having a two storied building. The defendant 
has installed a flour and oil mill in his own 
premises. The plaintiff objected before the 
local Municipality against the grant of licence 
to the defendant. Unable to get an effective 
relizf through the Municipality he approached 
the Court with a suit for injunction com- 
plaining that his eastern wall is in a great 
danger and in all probability, might fall 
down due to the vibrations caused from the 
operation of the mill. He also said that the 
operation of the mill would cause nuisance 
to his peaceful life. The defendant resisted 
the suit by denying the above allegations and 
further stating that he has a right to carry 
on his business in his own premises. He also 
said that the plaintiff is having three grinders 
in his own premises, the working of which 
has not been complained of by him, whereas 
the plaintiff has been unnecessarily interfering 
in his affairs. 

3. The plaintiff obtained an ex parte 
injunction restraining the defendant from 
installing the oil mil. In the proceedings 
for dissolving that injunction, the Court ap- 
pointed a Commissioner who was an Electrical 
Engineer to report as to whether the running 
of the oil mill will in any way cause damage 
to the foundation of the buiiding or to the 
eastern wall thereon. The said Commissioner, 
after local inspection, reported in the nega- 
tive. On considering the report and other 
material revealed by the affidavits, the learn- 
ed Munsiff was satisfied that it was not a 
case for continuing the temporary injunction. 
Accordingly, he vacated the ex parte order. 
While making the order, he observed that the 
plaintiffs contention that running of the mill 
would cause nuisance to him cannot be a 
ground at that stage cf the case as he him- 
self is having a shop where 3 grinders are 
being operated. He also observed that the 
balance of convenience is in favour of the 
defendant, since he has already installed the 
flour mill by spending a large amownt, and 
if he is prevented from operating the mill, 
it would cause him great inconvenience. 

The plaintiff appealed against the said 
order before the Court of the Civil Judge. 
During the pendency of the appeal, the par- 
ties requested the Presiding Judge to have a 
local inspection of the suit premises. The 
learned Judge acceded to the request and 
visited the place along with the advocates and 
the parties when the mill was. working. He 
could not notice any vibration in the common 
wall, but he felt slight vibration in the win- 
dows and wall as he proceeded to the up- 
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stairs of the plaintiffs building. The learned 
Judge, however, felt his inability to express 
his views, whether the said vibration was 1n 
any way dangerous to the plaintiff’s wall or 
the building. That perhaps set the parties to 
move the Court for the appcintment of an- 
other Commissioner. Accordingly, by con- 
sent of parties, a local Civil Engineer was 
appointed as a Commissioner to ascertain the 
following four points. 

(1) Whether the installation of the Oil 
Machinery below the foundation level 
of the building will cause any vibra- 
tion to the building of the plaintiff? 

(2) If there is any constant vibration whe- 
ther it would cause any damage to the 
eastern wall of the plaintiff and his 
building? 

(3) Whether vibration, if any, is the 
cause of running the motor or installa- 
tion of machinery? 

(4) In case if there is any. vibration, whe- 
ther that vibration could be avoided 
by any means? | 

The Commissioner, after personal inspec- 
tion, submiited a report stating as follows: 


“Item No. 1:— The foundation of the 
Oil Machine is below the foundation level 
of the building by 1.4 feet and this causes 
mild vibrations to the building of appellant 
when the oil machine is in operation and it 
transmits vibration into the ground and its 
sorrounding area. The Eastern wall of the 
appellant is subjected to mild vibration from 
the machine. 


Item No. 2 :— The intensity of the vibra- 
tion is not so great as to damage the wall 
normally but it has its effect on the structure 
of the appellant for the following reasons :— 

1. The foundation of the Eastern wall 
of the appellant has been exposed to its depth 
near the Rotary machine to a depth of 3’-3” 
and tapered towards north by the side of wall 
to a depth cf one foot and the foundation 
of this wall carrying the load of three floors 
is subjected to direct compression and the 
foundation of the wall is very weak ard it is 
buiit on loose ground which has very poor 
safe bearing capacity and the depth and 
width of the foundation with lime concrete 
bed and size stone masonry on it is not 
structurally found to sustain the loads com- 
ing on the foundation. Even on account of 
mild vibration due to rotation of oil machine 
and Huller, the stability of the foundation is 
affected and-it may result in unequal settle- 
ment of foundation in future. 

Item No. 3:— The Electric Motor is 
10 HP and it is mounted on a platform and 
secured with bolts and nuts. There is no 
vibration. from the motor. The rotary oil 
machine is installed on the mass concrete 
foundation and its installation details are 


shown in the enclosed detailed sketch. The ` 


rotary oil machine is a power driven machine 
and it rotates at constant revolutions with cer- 
fain amount of impact and friction when the 
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rotary is loaded with. oil seeds. This causes 
vibrations. 

Item No. 4:— The vibration could be 
avoided by adopting the following methods. 
The foundation of the machine may be isolat- 
ed with a gap of 6” alround to full depth 
of the foundation and gap may be filled with 
insulating materials like compressed cork of 
bitumen felt. The exposed face of the 
foundation of the eastern wall of the appel- 
lant would be covered by filling the trench 
with earth and well consolidated to arrest the 
vibrations from the machine. It is a pity 
the Municipality has not examined all the 
aspects of foundation and its stability and 
safe bearing capacity of the soil while ac- 
cording licence for construction of building 
and if appears no objections from the neigh- 
bourers for installation of machinery in th 
premises of residential locality have not been 
obtained before issuing licences for small 
scale industries. 

I feel that the rough examination of the 
factors considered while issuing licence in res- 
pect of the construction of building and 
installation of machinery at the schedule pro- 
perty is necessary in the interest of safety to 
the structure.” 

Thereafter, the entire matter was con- 
sidered by the learned Judge. who reached 
the conclusion that the vibration caused by 
the operation of the defendant’s mill endan- 
gers the plaintifi’s building which might come 
down on one day. He also held that the 
balance of convenience lies in favour of the 
plaintiff for issuing the injunction. So stat- 
ing, he granted the injunction, the validity of 
which is called into question in this petition. 

4. The suit involves the question whe- 
ther the act or omission complained of ty 
the plaintiff is an actionable nuisance arising 
out of the duties owed by the defendant 
who is a neighbouring occupier of the build- 
ing; but I am concerned with the validity 
of the interim injunction, the grant of which 
primarily depends on the existence of prima 
facie case of the plaintiff. In determining 
such a question, as I observed in J. Krishna- 
moorthy v. Bangalore Turf Club Ltd. 
(M. F. A. No. 500 of 1974, disposed of on 
13th August, 1975 = Reported in (1975) 2 
Kant LJ 428) the Court should be guided 
more and more by the apparent strength or 
otherwise of the plaintiff’s case as revealed 
by the affidavits and other materials and then 
has to consider the balance of convenience 
for the grant.or refusal of the interim in- 
junction. I also observed that the Court 
while considering the question of balance of 
convenience must pertinently put the question 
“will the plaintiff suffer irreparable damage, 
if no injunction is granted now?” 

Now, applying these principles to the 
facts of the present case, one cannot say that 
the impugned injunction was illegal. l 

; In Salmond on the Law of Torts, 
Sixteenth Edition (1973) at page 53, one finds 
this passage: i 
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“As nuisance is a tort arising out of the 
duties owed by neighbouring occupiers, th 
plaintiff cannot succeed if the act or omis- 
Sion complained of is on premises in his oc- 
cupation. The nuisance must have arisen else- 
where than in or on the plaintiff’s premises 


The plaintiff is the occupier of the 
threatened building. The appellate Judge, 
after considering the report of the Commis- 
sioner, has found that there is real probabi- 
lity that at any time the activities of the de- 
fendant might result in actual damage to the 
plaintiff's house. But it was urged for the 
petitioner that the Court should not issue 
temporary injunction in a case like this, un- 
less it is proved that there is imminent 
danger to the plaintiff’s building. It was also 
urged that there is no such danger to the 
plaintiff’s wall or the building. It is true that 
a temporary injunction should be avoided if 
there is no imminent danger to the plaintiff or 
to his building. But the word “imminent in 
the context need not be literally undersood. 
If the plaintiff has to wait till the last 
moment, disastrous consequences might fol- 
low which the Court cannot prevent for 
want of time or procedural requirements. 
The said word, in my view, should be under- 
stood as such that the remedy sought by 
the plaintiff should not be premature. There 
is no material in the case, much less any 
suggestion from the defendant that any other 
step would avoid the proven probability of 
the damage to the plaintiff’s building. His 
suit, therefore, was not premature. 

6. It was next urged for the petitioner 
that the foundation of the plaintiffs building 
is not stable as it was built on loose ground 
which has very poor safe bearing capacity 
and the intensity of the vibration transmitted 
to the eastern wall of his building is not so 
great as to damage the wall normally. Coun- 
sel also said that the plaintiff himself is hav- 
ing three grinders in his own premises, which 
in all probability might accelerate the un- 
stability of his building and the defendant 
should not be subjected to hardship to ensure 
safety to such a weak building. This conten- 
tion was evidently based on the report of the 
Commissioner. It is no doubt true that the 
Commissioner in one portion of his report has 
Stated that the intensity of the vibration 
transmitted to the plaintiff’s building, is not 


SO gteat as to damage the wall normally, but. 


in the long run it might result in unequal 
settlement of the foundation of the building 
since the foundation of the wall is very weak. 
But in another portion of the report, he has 
also stated that the foundation of the oil 
machine is below the foundation level of the 
building by 14 feet and when the oil mill is 
in operation, it transmits vibration into the 
ground and on. to the sorrounding area thereby 
endagering the eastern wall of the plaintiff. 
These observations cannot be ignored at the 
outset. Moreover, this particular contention 
was not urged before the appellate Court. 
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Even otherwise, the Court at the present is 
concerned only to minimise the danger to 
the plaintiff’s building. The alleged activities 
of the plaintiff in his three grinders and the 
weak foundation beneath the threatened wall, 
if, true, may be a good defence at the trial 
for raising a plea of contributory negli- 
gence. In the context, I may aptly quote a 
passage from the recent judgment of Scarman, 
L. J. in Hooper v. Rogers, ((1975) Ch 43 
at p. 51). 

“In my view, the plaintiffs positien, as 
co-occupier of the land where the act he com- 
plains of was done, is an irrelevant co-inci- 
dence unless it can be used to raise a defence 
of contributory negligence or violent non fit 
injuria, neither of which is to be found in 
this case, He has only to show that land of 
which he is the occupier is damaged, or 
threatened, by a wrongful act done upon 3 
land of which the defendant is an occupier, 
and either created, continued or adopted by 
the defendant, to establish his cause of 
action.” 

7. A case involving almost a similar 
point was considered in Hoare & Co. v. 
Mc-Alpine, (( 1923) 1 Ch D 167) where the 
plaintiff’s old building was threatened by the 
vibration caused from the activities of the 
neighbouring _ occupant. It was contended 
that if the plaintiff's building was normally a 
Stable building, the vibrations transmitted 
from the defendant’s premises would not have 
any effect. Astbury, J. while rejecting that 
defence, declared that the plaintiffs were en- 
titled to damages by reason of the defendant’s 
wrongful act complained of. He observed 
“Though the plaintiff's building was old, there 
is no justification for its being physically 
shaken In its declining areas to a premature 
and untimely end by an adventurous and 
powerful neighbour.” It seems to me that it 
s-an extremely sound approach which can 
be applied to the instant case also. 

8. Before parting with this case, ł 
may observe that it is open to the defendant 
to take suitable measures so as to prevent 
the transmission of vibration to the plaintiff’s 
building, and also to avoid unreasonable noise 
from the operation of the mill in question. 
The Commissioner has already suggested cer- 
fain measures. If the defendant takes adequate 
preventive steps and reports to the trial 
Court with a request to dissolve the injunc- 
tion, the Court may consider that request in 
accordance with law. 

9. In the result and with the above 
observation, this petition fails and is dismis- 
sed. But in the circumstances, I make no 


order as to costs. 
Petition dismissed. 
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D. Narayana Gowda and others, Appel- 
fants v. I. N. Krishna Madystha, Respondent. 
Ex. Second Appeal No. 21 of 1975, D/- 
30-7-1975.° 
(A) Civil P. C. (1908), S. 47 — Questions 
to be determined by Courts executing decree 
œ- Question with regard to jurisdiction of the 
Court which passed the decree — Whether 
can be determined. 
The executing Court cannot investigate 
into facts to determine whether the relation- 
ship of landlord and tenant existed between 
fhe parties at the time the H. R. C. Court 
entertained the landlord’s petition and passed 
the order of eviction in order to determine 
whether the Court pera pase = a of 
iction had the jurisdiction to do So. 
1970 SC 1475, Followed; AIR 1961 SC 272 
and AIR 1970 SC 838, Distinguished. 
(Para 15) 
Karnataka Rent Control Act (22 of 
S. 48 (6) — Bar on executing Court 


a validity of eviction order — 


to question 
mac Section 48 (6) of the Karnataka 
Rent Control Act, it is not open to the ex- 
ecuting Court to question the validity of the 
order of eviction passed against the judgment- 
debtor. The section, however, does not operate 
as a bar to the contention raised on behalf 
of the judgment-debtor with regard to the 
jurisdiction of the Court which passed the 
decree, (Para 14) 
(O) Civil P. C. (1908), O. 21, R. 16 — 
Notice to judgment-debtor before execution of 
decree—Not necessary if there is no assign- 
ment of decree. (Para í 
Cases Referred ; Chronological Paras 


AIR 1974 Kant 51 = (1973) 2 Mys LI 483 
AIR 1970 SC 838 = (1969) 2 SCR 1048 4 


AIR 1970 SC 1475 = (1971) 1 SCR 66 8 
(1969) 1 SCWR 51 = (1969) 2 SCR 432 10 
1964 Mys LJ (Supp) 611 12, 13 
AIR 1961 SC 272 = (1961) 1 SCR 591 n 


AIR 1953 Mys 62 = 30 Mys LJ 145 7 4 


AIR 1953 Punj 252 = 55 Pun LR 33] 4 
P. Krishnappa, for Appellants; Padubidre 
Raghavendra Rao, for Respondent. 
JUDGMENT :— The appellants are the 
legal representatives of the decree-holder. 
Respondent is the judgment-debtor. The 
decree-holder was the petitioner in H. R. C. 
663 of 1964 on the file of the ist Additional 
Munsiff, Bangalore, in which he sought the 


*(Against judgment and decree of Prin- 
cipal, Civil J., Bangaloré in Ex. Appeal 
No. 34 of 1974, D/- 13-2-1975). 
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eviction of his tenant, the present judgment- 
debtor, under Section 21 of the Karnataka 
Rent Control Act, 1961. During the pen- 
dency of the H. R. C. Proceedings, an appli- 
cation was filed by the landlord-decree-holder 
under Section 29 (4) of the Karnataka Rent _ 
Control Act. After hearing the parties, an 
order of eviction was passed on 23-3-1971, 
giving time to the tenant till 4-4-1971 to 
vacate the schedule premises. Against that 
order the judgment-debtor filed the revision 
petition C. R. P. 867 of 1971 in this Court, 
which was heard and dismissed on 5-7-1971. 
Thereafter, the judgment-debtor filed I. A. IV 
in C. R. P. 867 of 1971 on 22-25/8-1973 pray- 
ing for extension of time for vacating the pre- 
mises for one year from 5-7-72. In the aff- 
davit of the judgment-debtor accompanying 
the application it was stated that the original 
decree-holder had died on 26-10-1971 after 
the order passed in the C. R. P. and it is 
necessary to array the legal representatives of 
the deceased decree-holder as parties-to that 
petition. The legal representatives of the 
decree-holder, who are the present appellants, 
were made parties to that petition in that 
capacity. No order appears to have passed 
on that application. Thereafter, the judg- 
ment-debtor filed the suit O. S.: 308 of 1972 
on the file of the First Additional Civil Judge, 
Bangalore City, for a declaration that the 
order of eviction passed in H. R. C. pro- 
ceedings is null and void and for other reliefs 
and obtained an ex parte order of injunction. 
After the decree-holder appeared and con- 
tested the order of temporary injunction was 


: vacated on 31-5-1973. Against that order, the 


judgment-debtor filed Miscellaneous Appeal 
No. 96 of 1973 in the Court of the District 
Judge, Bangalore. That appeal was dismissed 
on 25-9-1973. Against that dismissal order 
of the District Judge, the judgment-debtor 
filed C. R. P. 2436 of 1973, which was also 
dismissed on 21-3-1974. . 


2. ' The appellants sought out execu- 
tion of the eviction order in Execution Peti- 
tion 508 of 1974, on 16-4-1974. The judg- 
ment-debtor filed his objections. He also filed 
an application under Section 47 of the Code 
of Civil Procedure, on 17-4-1974, praying that 
the Court may hold an enquiry and dismiss 
the execution petition. In the affidavit accom- 
panying that application is was stated that the 
deceased decree-holder had sold the pro- 
perty in favour of one Srinivasa Setty under 
a sale deed dated 3-9-1963 and that he there- 
fore lost title to the property before he filed 
the H. R. C. eviction petition. It was also 
alleged that the deceased decree-holder ob- 
tained an order of eviction by fraud that the 
H. R. C. Court had no jurisdiction to pass 
an order of eviction and that the order is 
therefore without jurisdiction, null aud void 
and inexecutable, that the appellants are ex- 
ecuting the said order as legal representa- 
tives of the deceased decree-holder, but since 
the eviction order itself is null and- void,. it 
must be held that the decree is set.aside and 
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cannot be executed. The appellants filed 
a rejoinder to the judgment-debtor’s appli- 
cation. The executing Court passed an order 
on 18-4-1974. It was of the opinion that the 
two important questions for its consideration 
were, firstly, whether the legal representa- 
tives of the deceased decree-holder can ex- 
ecute the decree without complying with 
Order 21, Rule 16 of Civil P. C. and second- 
ly, whether the decree or order of eviction has 
become inexecutable after the death of the 
decree-holder. It was of the view that the 
above points require investigation and there- 
fore posted the case for evidence to 29-5- 
1974. Against this order, the judgment- 
debtor filed an appeal, Execution Appeal 
No. 13 of 1974, in the Court of the Principal 
Civil Judge, Bangalore City. That appeal was 
allowed and the case was remanded to the 
Executing Court on 23-7-1974. The opera- 
tive portion of the said order of remand 
reads as follows :— 

“In the result, the appeal is hereby allow- 
ed and the impugned order is set aside. The 
lower Court is hereby directed to consider 
all the grounds raised by the appellant in 
his application under Order 47, Civil P. C. 
(q. A. No. 2) after giving reasonable oppor- 
tunities to both the parties and dispose of 
the execution according to law. No costs im 
this eal,” ` 
After” ia the Executing Court passed 
an order on 16-9-1974 posting the case for 
evidence on 11-10-1974. The order-sheet of 
11-10-1974 shows that the learned Advocate 
for the decree-holder stated that he has no 
evidence and the case was posted for argu- 
ments for 15-10-1974. Against this order, the 
judgment-debtor filed the Execution Appeal 
No. 27 of 1974 in the Court of the Principal 
Civil Judge, Bangalore. It was held that the 
appeal was not maintainable as well as that 
it was premature. It was observed that if 
the judgment-debtor had evidence in support 
of his contention, he could as well move the 
lower Court by means of an application 
asking for permission to lead evidence before 
hearing arguments on merits, that it is not 
as though no opportunity was given to the 
judgment-debtor in the lower Court, that i 
is not possible to find from the order-sheet of 
the lower Court as to whai submission was 
made by the judgment-debtor or his learned 
counsel on that day or whether the learned 
counsel for the judgment-debtor was absent 
on that day. With those observations, the 
appeal owas dismissed. Subsequently after 
hearing the arguments, the Execution Court 
passed an order on 7-11-1974. The applica- 
tion filed by the judgment-debtor under Sec- 
tion 47, Civil P. C. and the one under Sec- 
tion 151, Civil P. C. for adducing evidence 
were dismissed. Against this order the judg- 
ment-debtor filed an appeal in Execution Ap- 
peal No. 34 of 1974 in the Court of the Prin- 
cipal Civil Judge at Bangalore. The lower 
appellate Court came to the conclusion that 
‘the order of the executing Court shows that 
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arguments were heard only on the application 
of: the judgment-debtor under Section 151, 
Civil P. C. for adducing evidence and that it 
cannot be said that the Executing Court has 
heard and disposed of the application under 
Section 47, Civil P. C. on merits. It also 
Observed that the executing Court had not 
followed the directions given in the previous 
execution appeal. It was, therefore, of the 
view that the judgment-debtor had not been 
afforded sufficient opportunity to adduce evi- 
dence on the application under Section 47, 
Civil P. C. It, therefore, set aside the order 
of the trial Court dated 7-11-1974 and re- 
manded the matter for disposal on L A-2 
filed under Section 47, Civil P. C. keeping in 
view the directions given in Execution Appeal 
No. 13 of 1974. It is against this order of 
remand that the present execution second ap- 
peal has been filed by the legal representa- 
tives of the deceased decree-holder. 

3. It is urged by Mr. P. Krishnappa, 
appearing for the appellants, that the objec- 
tions raised in I. A-2 were in fact considered 
by the executing Court while coming to the 
conclusion that no evidence need be adduced. 
His further contention is that the grounds 
raised by the judgment-debtor as the basis of 
his contention that the H. R. C. Court had 
no jurisdiction to pass the order of eviction 
cannot — investigated by the Executing 
Court since they relate to facts which should 
have been urged in the H. R. C. proceedings 
itself and cannot be investigated by the Ex- 
ecuting Court. 


4, In the course of the order, the ex- 
ecuting Court referred to certain observations 
in C. R. P. 2436 of 1973 decided by this 
Court on 21-3-1974. That revision petition 
arose under the following circumstances: The 
judgment-debtor filed the suit O. S. 308 of 
1972 for a declaration that the order passed 
in H. R. C. 663 of 1964 was without jurisdic- 
tion, void and inoperative and for a perman- 
ent injunction restraining the present legal re- 
presetatives of the decree-holder from execut- 
ing the said eviction order. The order of 
temporary injunction which had been issued 
in favour of the judgment-debtor was later 
vacated at the instance of the present appel- 
lants. Against that order the above C. R. P. 
was filed. The observations are to the effect 
that the judgment-debtor had raised the con- 
tention in the proceeding, H. R. C. 663 of 
1964, that the decree-holder was not the 
owner of the schedule property as he had 
sold it away but failed to substantiate the 
said contention and also that he did not even 
urge that ground in C. R. P. 2436 of 1973, 
which was the revision petition filed by him 
against the order of eviction under Sec. 29 
(4) of the Karnataka Rent Control Act. It 
was further observed that under the circum- 
stances the judgment-debtor should be deemed 
to have given up the said contention in the 
H. R. C. proceedings. The executing Court, 
therefore, held that the judgment-debtor can- 
not be permitted to raise the same conten- 
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tion regarding the ownership of the. property 
by the decree-holder on the principles of com- 
structive res judicata. It followed the deci- 
sion in AIR 1953 Mys 62, (Guramurthappa vV. 
Chickmunisamappa), cited on behalf of the 
decree-holder and distinguished the cases re- 
ported in AIR 1961 SC 272, (B. V. Patarkar 
v. C. G. Sastry) and AIR 197) SC 838, (Smt. 
Kaushalya Devi v. K. L. Bansal) cited on 
behalf of the judgment-debtor. It also held 
that the judgment-debtor is not entitled to 
adduce any evidence in support of the said 
contention. With regard to the second con- 
tention urged by the judgment-debtor that the 
present applicants are not the legal repre- 
sentatives of the decree-holder and that he 
must be permitted to adduce evidence in sup- 
port of that contention, it aoticed that the 
judgment-debtor never raised this contention 
in his application I. A-2. It also noticed that, 
on the other hand, the judgmeni-debtor kim- 
self had filed the application in C. R. P. 867 
of 1971 impleading the present appellants as 
legal representatives of the decree-holder when 
he prayed forextension of time to vacate the 
premises. It noticed that in O. S. 308 of 1972 
the present appellants were impleaded as de- 
fendants. It also relied on the decision m 
AIR 1953 Punj 252, (Birbal v. Harlal) and 
came to the conclusion that the judgment- 
debtor cannot be permitted to adduce evi- 
dence in support of his contention. It mext 
considered the contention that the judgment- 
debtor is entitled to a notice under Order 21, 
Rule 16, Civil P. C. before the issue of a 
delivery warrant and since the said notice 
was not issued, the present execution petition 
is not maintainable. It held that since there 
is no assignment, notice meed not be issued 
to the judgment-debtor under Order 21, 
Rule 16, Civil P. C. It further held that the 
contention that the relationship of Jandlard 
and tenant did not exist is barred by com- 
structive res judicata since it was not urged 
in C. R. P. 867 of 1971. The applications 
were therefore, dismissed. 

5. It is first urged by Sri Padubidre 
Raghavendra Rao, appearing for the respon- 
dent-judgment-debtor, that the decuments fil- 
ed on behalf of the decree-holder have not 
been marked as exhibits and that therefore the 
lower appellate Court was justified in passing 
the order of remand. But it is to be noticed 
that these documerts have been relied on in 
the course of the arguments in the executing 
Court and the executing Court had treated 
them as evidence. Hence the mere cmtission 
to mark these documents as Exhibits by the 
executing Court amounts fo a mere techni- 
cal defect. No such objection appears to 
have been taken in the executing Court. 
Moreover, the copies of the orders passed in 
the revision petitions are certified copies as 
submitted by the learned counsel for the ap- 
pellants. Hence this contention must be re- 
jected. 

6. It is next contended by Mr. Ragha- 
vendra Rao that the application L A-Z under 
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Section 47, Civil P. C. has mat beem consider 
ed by the executing: Court that it has corm- 
sidered and disposed of the judgment-debtor’s 
application under Sectiom 151, Civil P. C. 
only and that therefore the order af remand 
passed by the lower appellate Court is justi- 
fied. The order of the executing Count shows: 
that a t was made am behalf of the 
judgment-debtor for being givem am oppontuni- 
ty of advancing arguments om E A-2 evem 
if he was. ret permitted to adduce evidence. 
The executing Court held that in is unnmeces- 
sary to hear any further arguments since it 
had givem clear findings that all the objec- 
tions raised in E A-2 are not tenable. EH 
therefore, dismissed I. A-2 also. The conden 
of the‘ executing Court shows that it kas 
dealt. with the objections raised im IE A-Z 
while considenmg the applicatiom under Sec 
tiom 1514, Civil F. C. If che finding: of the 
executing Court that the objections raised: im 
J. A-2 are not tenable is. comecti. then there 
was no necessity for the executing; Court to 
hear further arguments om F. A-2. The order 
dismissing I. A-2 under those circumstances. 
would be justifiable. W, on the other hard, 
the finding of the executing: Court that the 
abjections raised im I. A-2 are not tenable, 
them the order of the lower appellate Court 
would be justified. Hence the questiom for 
decision in this appeal is whether the objec- 
tions raised in. L A-2 calledi for decision. after 
recording evidence and whether it is permis- 
sible for the executing: Cout te investigate 
into the referred: to im E A-Z im onder 
ta find out whether the Count which passed: 
the order af evictiom had jusisdictiom tœ try 
the H. R. C. proceedings and! pass the arden 
of eviction. l 

Te One of the reasons: for the lower 
appellate. Court remanding the case to the 
executing Court is that the order of the ex- 
ecutimg Court is: contrary ta the directions 
giver: in Execution Appeal No. 1% of 1974 by 
the learned! Principal Civik Judge. The. order 
im Executiom Appeal 13 of 1974 is to the 
effect that the executing Court has tæ cone 
sider alli the grounds raised im E. A-2 after 
giving, reasonable opportunities. to both the 
parties and to dispose of the execntiom case 
according to law. Thereafter the case was 
posted ta evidence om 11-10-1974 om which 
day on the submission of the leamed: Counsel 
for the decree-holder, the Court came: to the 
conclusiom that it is ummecessary to record 
evidence. Against that order, am appeal was. 
fled. The appeal was. dismissed: with am ob- 
servation that it is open te the judgment 
debtor to request the executing Court for am 
opportunity to adduce evidence. It is there- 
after that the judgment-debtor filed! the pre- 
sent applicatiom under Section TSI, Civili P. C. 
Hence, it cannot be: said that the executings: 
Court acte contrary to the: directioms givet 
by the learned Principat Civil Judge im Ex- 
ecutiom Appeal 13 of 1974. “The flower ap 
pellate Court was im error im coming to a 
contrary conclusion. 
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8. In Vasudev Dhanjibhai Modi v. 
Rajabhai Abdul Rehman, (AIR 1970 SC 
4475), it has been held that a Court executing 
a decree cannot go behind the decree which 
is binding on the parties or their representa- 
tives, it must take the decree according to its 
tenor and cannot entertain any objection that 
it as incorrect in law or on facts; when the 
decree is made by a Court which has no in- 
herent jurisdiction to make it, objection as 
to its wakidtty may be raised in. am execution 
proceeding iif the objection apprars on the 
face œf the record; where the objection as to 
the jumisdiction of the court to pass the decree 
dices mot appear on the face of the record 
and meguires examination of the questions 
raised and decided at the trial or which could 
have been but have mot been raised. the ex- 
ecuting Court will have mp jurisdiction to en- 
tertain an e@bjection as to the validity of the 
decree even on the ground of absence of 
jurisdiction. It was further held that if the 
decree is on the face of the record without 
jurisdiction and fhe question does not relate 
to the ternitonial jurisdiction or one under 
Section 1i of the Suits Valuation Act, objec- 
tion to the jurisdiction of the Court to make 
the decree may be raised; where it is meces- 
sary to imvestigate facts in order to deter- 
mine whether the Court which passed the 
@ecree had jurisdiction to entertain and try 
the suit, the objection cannot be raised m 
an execution proceeding. “(he question whe- 
ther fhe Court which passed the decree had 
jurisdiction te entertam fhe suit depended im 
that case upon the interpretation of the terms 
of the agreement of lease and the user to 
which the land was put at the date of the 
grant of the lease. Tt was beld that those 
questions cannot be permitted to be raised in 
an execution proceeding in order to determine 
fhe jurisdiction of the court which passed 
the decree. he High Court had on an inves- 
tigation of the terms of the lease and other 
welevant evidence came to the conclusion that 
. the land leased was at the date of the lease 
wsed for agricultural purposes and that the 
Oourt which passed the decree had no jurisdic- 
‘ion to try the suit. The view taken by the 
igh Court was beld to be erroneous and 
it was held that it was not open to the ex- 
ecufme Court te hold that the decree was 
without jumsdiction upon such an investiga- 
tion. 


5, Hence, in the present case, it is 
not open to the executing Court to hold an 
investigation and determine whether the rela- 
tionship of landlord and ‘tenant existed be- 
‘ween ithe parties to the H. R. C. proceedings 
as contended on behalf of the judgment- 
debtor, Mr. Raghavendra Rao, however, re- 
Ted on decisions in AIR 1961 SC 272, (B. V. 
Patankar v. C. G. Sastry) and ATR 1970 SC 
‘838, (Smt. Kaushalya Devi v. K. L. Bansal) 
and contended that it is open to the executing 
‘Court to determine this question on an investi- 
gation of the facts by recording evidence, 
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10. In AIR 1970 SC 838, the judg- 
ment-debtor challenged the validity of the 
decree by presenting an application under Sec- 
tion 47, Civil P. C. alleging that it had been 
passed in contravention of the provisions of 
Section 13 of the Delhi and Ajmer Rent Con- 
trol Act, 1952. Following the decision, in 


(1969) .1 SCWR 51 it has held that 
the decree was a nullity since the 


order of eviction was passed solely on 
the basis of the compromise arrived at be- 
tween the parties and did not indicate that 
any of the statutory grounds mentioned under 
Section 13 of that Act existed. But, in the 
present case, the order of eviction was not 
passed on the basis of a compromise. The 
order .indicafes that the parties were heard 
and the order was passed under Section 29 (4) . 
of the Karnataka Rent Control Act, 1961. 
Hence, the decision referred to above has 
no application to the present case. 

1i. In AIR 1961 SC 272, the land- 
lords filed a suit for eviction and obtained a 
decree. In execution, they took possession 
of the property. The tenant made an applica- 
tion to the executing Court for re-delivery of 
possession. It was held that the provisions 
of the Mysore House Rent and Accommoda- 
fion Control Order, 1948 are a fetter on the 
‘executability of the decree and also places a 
Testriction on the power of the Court to ex- 
ecute a decree and that therefore, the order 
for delivery of possession in execution was 
without jurisdiction. It was further held that 
the prohibition on account of the House Rent 
Control Order was not against the passing 
of the decree but against its execution and 
therefore the objection to the executability 
could only be taken at the time of the execu- 
tion of the decree and could not be taken by 
the judgment-debtor earlier since the order 
for delivery of possession was passed ex 
parte. It was therefore held that the judg- 
ment-debtor was entitled to restitution. In 
the present case, the order of eviction is 
passed by the Court exercising jurisdiction 
under the Rent Control Act. The said deci- 
sion has no application to the facts of the 
present case. 

12. Mr. Krishnappa, learned counsel 
for the appellants, has relied on the decisions 
m ATR 1953 Mys 62, (Gurumurthappa v. 
Chickmunisamappa); AIR 1974 Kant 51, 
(Rajappa v. S. Krishnappa & Sons) and 1964 
Mys LY (Suppl) 611. , 

13. In AIR 1953 Mys 62, it has been 
held that the order of eviction passed by the 
House Rent Controller is in the nature of a 
decree and it is not open to the tenant to 
Taise the contention thet the order passed by 
the Controller is invalid in execution of the 
decree. In. AIR 1974 Kant 51, it has been 
held that fhe executing Court cannot enter- 
tain the plea that the decree has been obtain- 
ed by fraud and mis-representation. In 1964 
Mys LJ (Supp) 611, it has been held that 
under Section 116 of the Evidence Act, a ten- 
ant is precluded from questioning the title of 
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the landlord during the continuance of the 
tenancy. i 

14. It is further contended by Mr. 


iKrishnappa that under Section 48 (6) of the 
‘Karnataka Rent Control Act, it is not open 
ito the executing Court to question the: validity 
of the order of eviction passea against the 
ijudgment-debtor. But the contention raised 
'on behalf of the judgment-debtor in the pre- 
sent case is with regard to the jurisdiction of 
ithe Court which passed the decree. Hence 
that section does not operate as a bar to the 
contention raised by the judgment-debtor. 

15. It is, therefore, clear that the ex- 
ecuting Court cannot investigate into facts to 
determine whether the relationship of land- 
lord and tenant existed between the parties 
at the time the H. R. C. Court entertained 
ithe jandlord’s petition and passed the order 
lof eviction in order to determiné whether the 
‘Court which passed the order of eviction had 
the jurisdiction to do so. 

16. The further contention of the 
judgment-debtor that a notice ought to have 
been issued under Order 21, Rule 16, Civil 
P. C. by the executing Court was rightly re- 
jected by the executing Court since there was 
no assignment of the decree in the present 
case. One other contention urged on behalf 
of the judgment-debtor is that evidence 
should be recorded by the executing Court in 
order to enable him to show that fraud was 
played by the decree-holder in obtaining the 
order of eviction against him. This conten- 
tion was taken in the revision petition 
C. R. P. 867/71 filed by the judgment-debtor 
against the order of eviction under the provi- 
sions of the Karnataka Rent Control Act. 
That contention was rejected by this Court 
while dismissing that revision petition. Hence, 
even if this plea was open to the judgment- 
debtor, it would be barred by the principles 
of res judicata. 

17. The other point on which the 
judgment-debtor wants to adduce evidence is 
with regard to the absence of the relationship 
of landlord and tenant between the parties at 
the time of the order of eviction was passed. 
The order of eviction in H. R. C. 663/64 was 
passed on an application by the decree-holder 
under Section 29 (4) of the Karnataka Rent 
Control. Act, 1961 for summary eviction of 
the judgment-debtor for his failure to pay the 
the rent as required by that Section. The 
judgment-debtor opposed that application and 
contended that he had fully paid all the rents 
for the schedule premises, that the decree- 
hoider had promised to come to a compro- 
mise in the case, that the decree-holder him- 
self wanted the rent to be paid upto-date 
after the final settlement and that the con- 
duct of the decree-holder does not entitle him 
to the relief sought by him. Hence, the stand 
taken by the jvdsment-debtor in that pro- 
ceeding shows. thet he accepted the relation- 
ship of landlord and tenant between himself 
and the decree-aolder. Therefore, the plea 
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in that. regard is also 
barred by the principles of res judicata. It 
is thus seen that even on merits the objec- 
tions raised in I. A-2 have no legs-to stand 


on, 
O R The executing Court was therefore 
justified in dismissing both I. A-2 and the 
application under Section 151, Civil P. C. The 
lower appellate Court was in error in taking 
the view that it is open to the judgment- 
debtor to ask the executing Court to investi- 
gate into the facts. which according to him, 
would show that the H. R. C. Court had no 
jurisdiction to pass the order of eviction. 
Hence, this appeal is allowed, the order of 
the lower appellate Court is set aside and that 
of the executing Court is confirmed. The 
judgment-debtor shall pay. the costs of the. 
appellants in this appeal. 

Appeal allowed, 


sought to be raised 
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K. G. Jayaseelan, Petitioner v. The State 
of Karnataka and others, Respondents. 
ioe Peto. No. 1374 of 1975, D/- 23-7. 


(A) Karnataka Cinemas (Regulation) 
Rules 1971, R. 96 (2) — Provisions of sub- 
rule (2) are mandatory — Grant of licence 
without complying with provisions —- Cancel- 
perigee of Bon ao in exercise 
of revisional power held valid — (Karnataka 
Cinemas (Regulation) Act (1964), S. 18). 


_The object of sub-rule (2) is to give 
notice of the application to the members of 
the public of the locality concerned with a 
view to give them an opportunity to file their 
objections, if any. The said sub-rule further 
requires the licensing authority to consider 
the objections received within the prescribed 
time before taking a decision in the matter 
of grant of no objection Certificate. The 
object was to secure all available information 
in regard to the hardship. and inconvenience 
that may be caused to the members of the 
public by the grant of a no objection certi- 
ficate for running cinematograph shows on 
the site in question. The object of the 
legislature is clearly to the effect that the 
requirement of sub-rule (2) of R. 96 should 
be complied with. The members of the 
public will be denied an opportunity of plac- 
ing their views in the matter before the licens- 
ing authority if publication in the locality as 
required under sub-rule (2) of Rule 96 was 
not effected. (Para 8) 


Thus, where the no cbjection certificate 
is granted in violation of Rule 96 (2) the 
State Government in exercise of its revisional 
jurisdiction under: Section 18 of the Act is 
justified in setting aside the certificate as 
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well as the -conseqiential licence granted by 
the licensing authority. (Para 8) 


R. U. Goulay, for Petitioner; G. V. 
Shantharaju Govt. Pleader (for Nos. 1 and 3) 
and B. G. Sridharan (for No. 2), for Res- 
pondents. 

ORDER :— The petitioner applied for 
the grant of touring cinema licence under the 
Karnataka Cinemas (Regulation) Act, 1964, 
hereinafter referred to as the Act, read with 
the Karnataka Cinemas (Regulation) Rules, 
1971, hereinafter referred to as the Rules. 
The District Magistrate, Mysore District, who 
is the licensing authority granted a No Objec- 
tion Certificate in respect of an area measur- 
ing 150’x 150’ comprised in S. No. 60 at 
Eranagere village, Mysore Taluka, the boun- 
daries of which have been specified in the 
No Objection certificate granted as per Ex. A. 
Thereafter, the licensing authority granted a 
licence on the 28th of August, 1974 for a 
period of one month from 30th August. 1974 
to 29th of September, 1974. 

2. Respondent 2 challenged the grant 
of No Objection Certificate and the licence 
before the State Government under Sec. 18 
of the Act. The State Government in exer- 
cise of its revisional powers under Section 18. 
ser aside the No Objection Certificate and the 
licence granted in favour of the vetitioner 
by its order dated 19th March, 1975, pro- 
dticed in the case as Exhibit D. It is the said 
order that is challenged by the petitioner in 
this writ petition. During the pendency of 
this writ petition the petitioner has continued 
the exhibition of cinematograph films on the 
strength of the stay order obtained by him, 
which in turn enabled him to obtain renewal 
of the licence subject to the final decision m 
this writ petition. 

ee The aforesaid facts make it abun- 
dantly clear that though the licence was 
granted to the petitioner for a period of one 


month, he has by now exhibited shows for - 


nearly eleven months. 

4. It was contended by Sri R. U. 
Goulay, learned counsel for the petitioner that 
the State Government committed an error 
apparent on the face of the record in inter- 
fering with the No Objection Certificate grant- 
ed by the licensing authority. 


5, The State Government has taken 
the view that the No Objection Certificate 
and the licence are liable to be set aside 
inasmuch as the provisions of sub-rules (1) 
and (2) of Rule 96 and Rule 107 of- the 
Rules, have been violated. 


6. Sub-rule (1) of R. 96 requires the 
licensing authority, on receipt of an applica- 
tion under Rule 90, to notify at the cost: of 
the applicant, the public of such intention by 
publication in at least two local newspapers 
(in the regional language) having largest cir- 
culation in the: area and also by such other 
methods as it deems fit, inviting objections. 


K. G. Jayaseelan v. State (Malimath J.) — 
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The notice has to be in Form-C and the 
period within which objections to be sent to 
the licensing authority should be fifteen days 
from the date of publication of the notice. 
Sub-rule (2) of Rule 96 requires the licensing 
authority to direct the applicant to put up a 
notice in the English language and also ia 
the regional language in Form B in this be- 
half on a board on the proposed site in such 
a position that it can be plainly seen from 
the public thoroughfare. The notice on the 
board should be on display until the appli- 
cation for licence is decided by the licensing 
authority. The board has tc be of prescrib- 
ed dimensions and notice has to be in bold 
and clearly legible letters. The sub-rule fur- 
ther provides that before further action is 
taken on the application for grant or other- 
wise of the No objection certificate, the licens- 
ing authority should satisfy himself by per- 
sonal inspection or otherwise that these re- 
quirements have been complied with by the 
applicant. 


7. It was maintained by Sri R. U. 
Goulay that the requirements of sub-rules (1) 
and (2) of Rule 96, are not mandatory and 
that, therefore, substantial compliance with 
the said provisions is sufficieat particularly 
when the duty to a large extent is cast on 
the licensing authority to see that the require- 
ments of sub-rules (1) and (2) of Rule 96 
of the Rules are complied with. So far as 
sub-rule (1) of Rule 96 is concerned, it was 
pointed out by Sri R. U. Goulay that though 
publication has to be made in two local news- 
papers in this case admittedly publication has 
been made in one newspaper. An obligation 
is cast really on the licensing authority to 
secure publication in at least two local news- 
papers though the cost has to be borne by 
the applicant. It was contended that it is 
not as though the petitioner was not willing 
to bear the cost of publication in another 
newspaper. It was contended that having re- 
gard to the circumstances of the case, publi- 
cation in one newspaper is substantial com- 
pliance of sub-rule (1) of Rule 96. It appears 
to me wholly unnecessary to express any final 
opinion in this case as to whether the re. 
quirement of sub-rule (1) of Rule 96 of the 
Rules, is mandatory, as I am clearly of opin- 
ion, that the impugned order of the State 
Government has to be affirmed having re. 
gard to the provisions of sub-rule (2) of 
of Rule 96 which, have not been followed in 
this case, are mandatory in character, 

8. As already noticed sub-rule (2) of 
Rule 96 of the Rules requires the licensing 
authority to direct the applicant to put up a 
notice in the English Language as well as in 
the regional language in Form B on a board 
on the proposed site in such a position that 
it can be plainly seen from the publio 
thoroughfare. The sub-rule requires that the 
board has to be of a particular dimension 
and that the notice should be in boid and 
clearly legible letters. The sub-rule furthep 
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requires the flicensing authority to satisfy 
himself by jpersonal inspection er otherwise 
‘that ithese requirements have ibeen complied 
with iby dhe applicant. The object of sub- 
tile @) is te give notice of the applicatian 
to the members of tthe public of ithe locality 
lecnaerned with a wiew úo give them am op- 
(portunity ‘to file their objections, if any. The 
said ssunbawle further requires the licensing 
fauthority to consider ihe objections received 
within the prescribed ifime before taking a 
_dd@eaision iin tbe matter of grant of No-objec- 
ition (Certificate. The object ef sub-rule (2) 
lof Rule 96 is to secure all available informa- 
ition in regard to ‘the hardship and meanveni- 
dence ‘that may ‘be caused to tthe members of 
ithe public iby ithe grant of a No-objecton 
iGentificate for mmning cinemategraph shows 
jon ithe site in question. The object of the 
legislature is cleatly to the effect that tthe re- 
iquizement of sub-rale (2) of Rule ‘96 should 
lbe complied with. Jt ds precisely for this 
reason that a duty has been cast on the Micens- 
ing authority to satisfy himself by personal 
finspection or otherwise, as to whether the 
requirements of subauile (2) of Rule %6 have 
bæn complied with iby tthe applicant. ‘he 
members of tthe public will be denied an €p- 
jpotimnity of planing their wiew in the matter 
Ibefare the finensing authority if publication 
jin the locality as zeqnired under sobaule (2) 
lof Rale 96, iis not effected. A am thenefore 
(cleatly of opinion that the requirements of 
sub-mie (2) œf Rule 96 are mandatory. if 
the nequixements of sub-rule (2) of Rule 96 
are mot complied with, the revisional autho- 
qity would ibe justified in setting aside the No 
objection certificate granted in violation of 
subsule :(2) of Rule 96. In this case, the 
State Government. which is the mevisional 
‘authority, has, after examining the records of 
tthe licensing authority, held that the require- 
ments of sub-tle (2) af Rule 96 of the rules, 
thave mot been complied with. What finding 
has mot been shown ito be a wrong one by 
‘Shri. Goulay, learned counsel appearing for 
the petitioner. As there has been a clear 
ibreanh of sub-rmle (2) of Rule 96 of the 
Rules, the State Government was well within 
its mights iin setting zside the No objection 
certificate as well as the consequential licence 
granted by the dicensing authority. | 





9, - As tthe impugned order of the State 
Government can be affirmed on ithe ground 
that thee bhas been breach of the require- 
ments of subamille (2) of Rule 96, it is umn- 
mecessaty for me ito further examine as to 
whether the requirements of sub-rule (1) of 
Rule 96 are mandatory or as to whether there 
thas been breach of Rule 107 of the Rules. I 
consider it unnecessary to embark on this en- 
quiry particularly in wew.of the fact that Shri 
Goulay, submitted that the petitioner will file 
a fresh application for the grant of No obec- 
tion certificate-and secure a decision m at- 
cordance with daw, after fulfilling all the re- 
«quirements. | Si J 


Iramma v. Chandamma (Venkataswami J.) 


writ petition 


- ALR 


For the reasons stated above, this 
fails and is dismissed. No 


Petition dismissed. 


40. 


costs, 





heme 
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Iramma and others, Petitioners v. Chand- 
amma and another, Respondents. 

Revn. Petn. No. 371 of 1975, D]- 16-7- 
1975. 

(A) Civil P. C. (1908), O. 1, R. 10 (2) — 
Suit by co-owner — Application by other co. 
owners in appeal filed by co-owner — Ap- 
plicafion allowed. 


Im a suit the plaintiff averred that she 
was suing not only for herself but also on 
behalf of her daughters who were the co- 
owners of the sutt property. The defendant 
did not raise any objection on the ground ~ 
non-joinder of parties. The trial court dealt 
with all the issues in the case and recorded 
its findings. $t also concluded that the decree 
of declaration of ttle could not be granted 
as the other cc-owners had not been jcined 
as parties. The plaintiff alone appealed. Wi 
a view to cure the defect of non-joinder the 
co-owners preferred an application under O. 1, 
R. 10 ‘The plaintiff was agreeable to the ap. 
plicants coming on record. 


Held that the application could be allew- 
ed. AIR 1965 SC 271, Rel. on. (Para 6; 


No objection whatsoever was ever taken 
by the defendant in the suit on the ground 
of non-joinder of parties. In such a situa- 
tor if the ofher co-owners are sought to 
come on record by themselves with the con- 
currence of the plaintiff, it is not reasonable 
to hold that there was an element of negli- 
pence on the part of the said parties. More- 
over if they are not brcught on record, their 
interests would remain unaffected and would 
merely give rise to another suit going. over 
the ground all over again. Such multiplicity 
of proceedings ought ordinarily to be avoid- 
ed by a Court. Further, certain material 
issues raised in the case have been held m 
favour of the defendant and any such suit 
that may be filed by persons in the position 
of the petitioners would have the effect of 


“renderirg such findings inoperative, much to 


the prejudice of the defendant. 
Cases Referred s Chronological Paras 
AIR 1965 SC 271 = (1964) 6 SCR 1 5 


L. Govindaraj for M. M. Jagirdar, for 
Petitioners; K. Appa Rao, for Respondents. 

ORDER :— This revision petition is by 
the applicants m L A. II of R. A. No. 53 of 
1974 before the Principal Civil Judge af 
Gulbarga.. They are aggrieved. by the order 
made on the«said application, whereby thei 
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prayer for their being brought om record as 
co-appeHants (co-plaintifës in the court below) 
was refused. 

2 The relevant facts briefily are as 
follows :— 

Respondent } herein (plaintiff in the trial 
court} filed O. S. No. 61 of 1971 on the file 
of the Munsiff at Chincholi for a decree of 
declaration of title and imjumctiom. In the 
plaint she had clearly averred that she was: 
suing not only for herself but also om behalf 
of her daughters, who are the applicants m 
I. A. H aforesaid, as they were all co-owners: 
of the suit property. The suit was resisted! 
by respondent 2 herein on various grounds: 
whick it is unnecessary to particularise. Wh 
is relevant is that no objection on the ground! 
of ncoa-joinder of parties had beem raised by 
way of defence. The trial court dealt with 
all the issues in the case and recorded! its: fird- 
ings. H also comciuded that the decree of 
declaration of title cauld not be granted as. 
the other co-owners had mot beem joined as 
parties. Agerieved by the said: judgment and 
decree, the plaintiff alone appealed to the 
learned Civil Judge in R. A. No. 53 of 1974. 
Apparently with a view to cure the defect of 
non-joinder pointed out by the learned Mun- 
sif, the present petitioners preferred an ap- 
plication under Rule 10 (2) of Order 1, Civil 
P. C. On behalf of the plaintiff-appellant, 
the application was not opposed, and, on the 
other hand, she was agreeable to the appli- 
cants in I. A. H coming om record. On be- 
half of respondent 2 herein, however, the ap- 
plication was opposed. The learned Civil 
Judge rejected the applicatiom (Œ. A. ID on 
the ground that it was belated, and if allowed! 
it would lead to the framing of additional 
issues, thus rendering it necessary to afford. a 
further opportunity to the parties to adduce 
evidence, and the same was impermissible 
when all the necessary issues had teem fram- 
ed and findings recorded. Agegrieved by the 
Said order, the petitioners have approached 
this Court. 

3- On behalf of the petitioners, æ 
memo has been filed by their learned! counsel, 
the material portion of which reads. thus: 


“2. The petitioners are seeking tè come om 
record in order to cure an initial infir- 
mity in the suit. The infirmity is. that 
the suit being one for declaration of 
-title and permanent injunction, the same 
could not have been brought by one 
of the co-owners. im the absence of 
other co-owners. 


3. Fhe petitioners submit that they adopt. 
the plaint filed by the plaintif and 
stand by the evidence adduced by her 
in the case. They will not seek fur- 
ther opportunity to lead evidence om 
the ground that there was no occasior 
for them to da so earlier. However, 
the petitioners: reserve their right to 
lead evidence. if the decree is set aside 
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and the suit. is remanded om other 
grounds.” 
It is plain from. the above. memo: that one: of 
the grounds of objectiom referredi tœ by the 
learned! Civil Judge to the effect that it might 
necessitate: a remand: and’ re-triall of the: suit, 
would no longer be available: 

4. The only other question. that. sur- 
vives is, one of delay. In: this. connection: it 
is to be remembered: that mo abjectiom om 
the score of nonrjoinder off parties; hadi been. 
raised by way of defence, On: the: other 
hand. the plaintiff had clearly statedi im the 
plaint that she was. seving om behalf off the 
present petitioners. also, and therefore the 
relief of declaratiom prayed for by her should: 
have been read im the light of such a specific 
plea. In these circumstances, if the petitioners: 
are takem unawares by the judgment off the 
learned! Miunsiff on the question of mon- 
jořnder,. it cannot be said that the application 
kL. A. EE filed by them for the first time in 
appeal was im any manner belated.. It is. no 
daubt contended: by Sri K. Appa Rao, the: 
learned. counsel for respondent 2 herein. that. 
it would have been [egal and. proper iff the 
appellant (plaintif€ im the lowen court); had: 
herself filed’ the application requesting, for: the. 
addition of these petitioners. as co-pluintiffs.. 
and therefore cc-appellants. Having regard. 
to the provisions of sub-rule (2), of Rule 10, 
of Order T. Civil P. C, it seems. tœ me: that: 
the procedure adopted by the petitioners: 
would fulfil the requirement of the said: rule, 
whick also provides, for addition, off parties. 
By court swo. matu. Hence F do not find’ any, 
substance in, this. objection of Sti Appa Rao: 
O A Om behalf of: the petitioners, re- 
liance was placed om a. certain enunciation, of 
the Supreme Cast im Kanakarathanamali v.. 
Loganatha, (AIR 1965 SC 271).. The facts. 
of that case were that the appellant had! suedi 
for recovery of properties, belonging, to» her 
mother Rajambal claiming, to be the sole: heit 
thereof while she hadi two. brothers: living.. 
five said brothers had! not beem made parties. 
to the suit. At no. stage im the proceedings, 
before the trial court: or the High, Court; any 
attempt was, made by her to bring the said, 
two brothers. om record as; co-heirs. Ulti- 
mately she was. non-suited for such, failure. Tt: 
was im that context before the: Supreme: Court: 
am attempt was; made on. her behalf to: bring: 
tie said two brothers: oni record. The Supreme: 
Court rejected the said: application and: stated 
the reasons therefor. The relevant passage: 
occurs at paragraph 14 of the said report, 
which reads thus: 

“(4) We do not think there is. any iusti. 
fication for allowing the appellant to aad 
her plaint by adding her brothers at this: 
late stage. We have already noticed: that the 
plea of non-joinder had beem expressly takem 
by respondents. 1 andi Z im the trial Court. 
and: a clear and. specific. issue had! been, frams. 
ed im respect of this: contentiom. While the: 
sult was, being: tried, the appellant: might: have: 
applied to the: triak Court. to: add! Ber bro-. 
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thers, but no such application was made. 
Even after the suit was dismissed by the trial 


Court on this ground it does not appear that 
the appellant moved the High Court and 
prayed that she should be allowed to join 
her brothers even at the appellate stage, and, 


so, the High Court had no occasion to con- 
sider the said point. The fact that the High 
Court came to the contrary conclusion on the 
question of title does not matter, because if 
the appellant wanted to cure the infirmity in 
her plaint, she should have presented an ap- 
plication in that bebalf at the hearing of the 
appeal itself. In fact, no such application 
was made even to this Court until the appeal 
was allowed to stand over after it was heard. 
Under the circumtances, we do not think it 
would be possible for us to entertain the said 
application. In the result, the application for 
amendment is rejected.” (emphasis supplied) 

6. Relying on the said enunciation, it 
is contended by Sri N. Govindaraj, the learn- 
‘ed counsel for the petitioners, that it was 
implicit in the observations of the Supreme 
Court that it was open to a party to bring 
the co-owners on record even at the stage of 
an appeal provided there was no laches or 
megligence. In the instant case, in the circum- 
stances afore-mentioned, the plaintiff at all 
relevant times thought that she was suing both 
for herself and her daughters in seeking a 
declaratory decree. No objection whatsoever 
was ever taken by the defendant in the suit 
on the ground of non-joinder of parties. in 
such a situation if the other co-owners are 
sought to come on record by themselves with 
the concurrence of the plaintiff, it is not rea- 
sonable to hold that there was an element of 
negligence on the. part of the said parties. 
Moreover, it seems to me, if they are not 
brought on record, their interests would re- 
main unaffected and would merely give rise 
to another suit going over the ground all over 
again. Such multiplicity of proceedings ought 
ordinarily to be avoided by a Court. Further, 
certain material issues raised in the case have 
been held in favour of the defendant and any 
such suit that may be filed by persons in the 
position of the petitioners herein would have 
the effect of rendering such findings mopera- 
tive, much to the prejudice of the defendant. 
The above enunciation of the Supreme Court, 
seems to support the contention urged by Sri 
Govindaraj, and therefore clearly deserves to 
be accepted. 

7. But Sri Appa Rao drew my attention 
to a further enunciation in the above said 
decision of the Supreme Court occurring in 
Paragraph 15 thereof, wherein it is observed 
that the stage for joining such necessary par- 
ties subject to pleas of prejudice and limita- 
tion, was when the proceedings were pending 
in the trial court. But it is seen from the 
portion emphasised in the passage reproduc- 
ed earlier that it would have been permissible 
for the appellant therein to have moved the 
High Court: at least to join ‘her brothers as 
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parties. Hence the enunciation relied on by Sri 
Appa Rao would have to be understood in 
the light of the aforesaid enunciation. I am 
not therefore in agreement with the conien- 
tion of Sri Appa Rao. 


8. In the result this petition clearly 
deserves to be accepted and is accordingly 
allowed. The order of the learned Principal 
Civil Judge, Gulbarga, on I. A. II in R. A. 
No. 53 of 1974 is hereby set aside. Con- 
sequently, I. A. II stands allowed. The learn- 
ed Civil Judge is directed to permit the peti- 
tioners to be brought on record as co-appel- 
lants with the plaintiff and proceed to dis- 
pose of the appeal, keeping in view the under- 
caking given by the petitioners and recorded 
earlier. 


9. In the circumstances of the case, 
I am inclined to think that the petitioners 
herein should be directed to pay some com- 
pensatory costs to the defendant-respondent 2 
on account of the inconvenience caused to 
her. Taking all the circumstances into con- 
sideration, I direct the revision petitioners 
(additional appellants) to pay to the 2nd res- 
pondent herein Rs. 150/- as compensatory 
costs before they are actually brought on 
record, and the said costs shall not be costs 
In the cause. In this petition, I make no 
order as to costs. 


Revision allowed. 
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G. K. GOVINDA BHAT, C. J. 
_ Ariandas Jhamatmal Sadarangani, Peti- 
yale v. Smt. Fatima Bi and others, Respond- 
ents. 


Revn. Petn. No. 1335 of - 11-7- 
19788 of 1975, D/- 11-7 


_ (A) Civil P. C. (1908), O. 30, R. 16 — 
Suit against person carrying on business in 
name other than his own — Scope. 

Order 30, Rule 10, Civil P. C. is wide 
enough to cover within its ambit a single 
person carrying on a business in a name or 
style other than his own name, or two or 
more persons carrying on business in a name 
or style other than their own name either as 
2 group of persons or as members of a joint 
Hindu family. Therefore where after the 
death of the sole proprietor, the firm carried 
on business under the same old name of the 
firm, a decree passed in a suit instituted in 
the old name of the firm would be binding 
on all the heirs of the deceased proprietor. 
AIR 1926 All 161 and AIR 1962 Pat 360, 


Rel. on. (Paras 5, 6) 
Cases Referred : Chronological Paras 
AIR 1962 Pat 360 = 1962 BLJR 473 5 
AIR 1936 Mad 707 = 1936 Mad WN 669 4 
AIR 1926 All 161 = 23 All LJ 961 4 


rene 
“(Against order of Civil J., Bangalore, in 
' M. A. No. 10 of 1974, Dj- 20-3-1975). 
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of the bid in Ext. P-8 by relying on the 
principles contained in sub-rule (10) of 

e 5. There must be some means of as- 
certaining whether the bid was of a specu- 
lative nature or not. It appears to us that 
there was nothing wrong in the first respon- 
dent having tested whether the petitioner 
would be in a position to honour the obliga- 
tions that would arise if his bid of Rupees 
15,00,000/- for the Calicut range was ac- 
cepted by asking him whether he was in a 
position to deposit in all 70% of Rupees 
15,00,000/-. That step was necessary to 
find out whether the bid was speculative. 
We may mention here that the successful 
bidder for Rs. 18,11,000/- had been asked 
and it is averred had deposited 70% of that 
bid amount. 


16. Whether the sale should have 
been adjourned is, we think, a matter within 
the discretion of the officer conducting the 
auction and this Court will not be justified, 
in proceedings under Art. 226 of the Cons- 
titution, in substituting its discretion for that 
of the officer conducting the auction. 


17. The averment in paragraph 5 of 
the affidavit about the directions from the 
Minister for Revenue have been denied by 
the Minister himself by an affidavit and we 
are not prepared to act on the averment of 
the petitioner. We accept the statement 
contained in the affidavit of the Minister 
for Revenue. 


18, Counsel for the petitioner relied 
on the decision of the Madras High Court 
in P. Ansari Doraiswamy v. The Union 
Territory of | Pondicherry Administration 
Locale, represented by its Asst. Secy., Pondi- 
cherry, AIR 1964 Mad 487 and contended 
that though the High Court would not be 
justified in interfering under Art. 226 of 
the Constitution, interterence could be had 
where the Court is satisfied, “not merely 
that a party to an auction has been impro- 

erly excluded, but that conceivably there 
has been a detriment to public revenue by 
this act”. With great respect we are un- 
able to agree with this decision. It is for 
the officer conducting the auction to deter- 
mine whether conceivably there has been 
a detriment to public revenue. If a bid of 
a particular person is rejected because it 
was felt by the officer that his bid was spe- 
culative this Court cannot substitute its judg- 
ment and reach a conclusion that public re- 
venue had been lost and so the bid should 
not have been rejected, unless there are 
material to show that the rejection was mala 
fide or arbitrary or perverse or was as a re- 
sult of bias. We must emphasise that this 
is not a case of exclusion as we have found 
but only of rejection of a bid. With great 
respect we are unable to agree with the 
general propositions laid down in AIR 1964 
i Mad 437. 
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We think that the observations. 
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in the decisions of the Supreme Court in- 
Purxotoma | Ramanata Quenim v. Makan 
Kalyan Tandel, AIR 1974 SC 651 and in 
the State of Orissa v. Harinarayan Jaiswal, 
AIR 1972 SC 1816 are more appropriate. 
In the decision in AIR 1974 SC 651, a pass- 
age from -an earlier decision’ of the 
Supreme Court in Trilochan Mishra v. State 
of Orissa, AIR 1971 SC 788 was referred 
to with approval. The observation is ip 
these terms:— 


“With regard to the grievance that in 
some cases the bids of persons making the 
highest tenders were not accepted, the facts 
are that persons who had made lower bids 
were asked to raise their bids to the highest 
offered before the same were accepted. 
Thus there was no loss to Government and 
merely because the Government preferred 
one tenderer to another no complaint can 
be entertained. Government certainly has a 
right to enter into a contract with a person 
well known to it and specially one who has 
faithfully performed his contracts in the past 
in preference to an undesirable or unsuitable 
or untried person, Moreover, Government 
is not bound to accept the highest tender but 
may accept a lower one in case it thinks that 
the person offering the lower tender is on an 
overall consideration to be preferred to the 
higher tenderer.” 


In AIR 1972 SC 1816, it is laid down that 
the power retained by the Government “to 
accept or to reject any bid without assign- 
ing any reason therefor” is not violative 
Article 14 of the Constitution. After refer- 
ring to this decision, the Supreme Court in 
AIR 1974 SC 651 reiterated the same 
view. 


19. We notice that the Board of 
Revenue has fully supported the action c 
the Ist respondent and that it may not 
therefore refrain from confirming the sale. 
As to what transpired at the time of the 
auction, slightly different versions have been 
given by the 4th and 5th respondents in 
their counter affidavits. The Board of Re- 
venue have the power to scrutinise all the 
facts contained in these affidavits as well as 
the averments in the petition and the reply 
affidavit and to determine whether there ka 
been detriment to the revenue and whether 
the confirmation of the auction should be 
made or not. We are sure that this will b- 
done by the Board of Revenue before con- 
firming the sale. These are matters which 
must be left to the Board of Revenue an 
the State Government. There is also the 
power conferred on the Government suo 
motu to revise the orders of the Board of 
Revenue. The Government too can consider 
the question in the light of the averments 
in the petition whether there has been a 
real loss or detriment to the revenue and — 
set aside the order of confirmation of the 
Board of Revenue. The powers of ‘the 
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Board of Revenue and the Government in 
this regard conferred by the Rules, we con- 
ceive, are much wider than that of this 
Court in proceedings under Art. 226 of the 
Constitution. To these authorities we must 
leave the responsibility and the duty either 
to revise, confirm or set aside the auction if 
found to be detrimeutal to the revenue. As 
far as this Court is concerned it can only 
find out whether there has been lack of 
jurisdiction or excess of jurisdiction or viola- 
tion of statutory rules cr mala fides or even 
Jack of bona fides on the part of the officer 
conducting the auction or that he had acted 
arbitrarily or perversely or with bias. We 
have not been able to discern any such flaw 
or any such defect in the procedure adopted 
by the lst respondent as would justify inter- 
ference in proceedings under Article 226 of 
the Constitution and we have therefore to 
decline jurisdiction, and refuse to interfere 
with the auction and with the acceptance 
of the highest bid of Rs. 18,10,000/- for all 
the shops in Calicut taluk by the Ist res- 
pondent. We dismiss this Writ Petition. 
There will be no order as to costs. 
Petition dismissed. 
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Bhagavathy Ummini and others, Appel- 
lants v. Raankatt: ard others, Respondents. 

Second Appeal No. 522 of 1971, D/- 
9-4-1975. 

(A) Civil P. C. (1908), Section 100 — 
Second appeal — Evidence not properly ap- 
preciated by lower appellate Court —- Case 
remanded. (Para 5) 


(B) Evidence Act (1872), Section 50 — 
Proviso — Applicability. 

The proviso applizs only to cases com- 
ing under the Indian Divorce Act and the 
prosecution under Sections 494, 495, 497 or 
498 of the Indian Penal Code, This proviso 
was inserted because strict proof of marriage 
was required in original prosecutions and 
also. in proceedings under the Indian Divorce 
Act. Section 50 deals with the relevancy of 
a particular fact and it is only “opinion as 
expressed by conduct” as to the relationship 
of one person to another which is mide 
relevant. This section to some extent allows 
evidence somewhat akin to “reputation evi- 
dence”, 

What is made admissible in evidence is 
the opinion. In order to enable the court 
to infer “the opinion” the conduct must be of 
a tenor which cannot well be supposed to 
have been willed without the inner existence 
of the “opinion”. The conduct must be prov- 
ed in accordance with the law relating to 
proce Conduct, as an external perceptible 
act, may be proved either by the testimony 
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of the person himself whose opinion is ad- 
missible in evidence under Section 50 or by 
some other person acquainted with the facts 
which express such opinion. (Para 5) 
Cases Referred: Chronological Paras 
E as SC 914 = 1959 Supp (2) Sen 


K. Sreedharan, for Appellants; K. S. 
Paripoornan, P. K. Varghese, K. Sudhakaran, 
K. K. Babu and P. Sukumaran Nair, for Res- 
pondents. 

JUDGMENT:— The plaintiffs, in a 
suit for declaration that they are entitled to 
5/26 shares in the plaint schedule properties, 
for partition and separate possession of their 
shares and for a further declaration that the 
Will and sale deeds executed by deceased 
Raman Narayanan are invalid ae not bind- 
ing on them -and the plaint schedule proper- 
ties, are the appellants, According to the 
plaintiffs, Raman Narayanan had two wives, 
namely, the Ist plaintiff and the Ist defen- 
dant, Defendants 2 to 10 are the children 
born to Raman Narayanan through the Ist de- 
fendant, while plaintiffs 2 and 8 and the 11th 
defendant are the children born to the first 
plaintiff by Raman Narayanan. Plaintiffs con- 
tended that Raman Narayanan was not in 
his proper senses and was not having a pro- 
per disposing capacity at the time of the 
execution of the Will and the sale dezds, 
impugned in the suit. 

2 Eleyenth defendant supported the 
plaintiff while the other defendants resisted 
the suit contending that the plain- 
tiffs had nothing to do with Raman 
Narayanan, that the Ist plaintiff was 
not the legally wedded “wife of Raman 
Narayanan and that the plaintiffs who have 
no right over the property are incompetent 
to dispute the validity of the Will and the 
ar es bei 

; The learned Subordinate Judge 
who tried the suit found that Enti S3 
and 3 and the 11th defendant are the illegi- 
timate children of deceased Raman Naraya- 
nan that the Ist plaintiff is not the legally 
wedded wife of Raman Narayanan. On these 
findings, though several points have been 
raised and several issues framed, the trial 
court without considering these issues dis- 
missed the suit. On appeal, the lower ap- 
pellate court confirmed ‘the decree and 
judgment of the trial court. 

4, While attacking the findings of 
the courts below, the counsel appearing for 
the aop gabe and the 11th respondent fa Ith 
defendant) who has filed a cross-objection, 
mainly pressed for a remand of the case to 
the lower appellate court on the grounds 
that the lower appellate court omitted to con- 
sider the oral evidenze of some of the wit- 
nesses and certain documents esvecially Ex. 
P15. which according to the appellants, is 
an important piece of evidence in support of 
their case, that the approach made by the 
learned District Juc~e to the evidence of 
P. W. 2 is thoroughly wro:.g and that the 
lower appellate court not properly under- 
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stood the scope and application of Section 50 
of the Evidence Act to the facts of this case. 
The counsel pointed out that the lower appel- 
late court found from the evidence that 
Raman Narayanan had some connection with 
P. W. 1 (1st plaintiff), that plaintiffs 2 and 3 
and the llth defendant are offsprings of 
that connection and that the little evidence 
that is present in the case will go to show 
that Raman Narayanan had something to do 
with P. W. 1. It was argued that in the 
light of these findings, if the learned Dist- 
rict Judge had properly understood the scope 
and effect of Section 50 of the Evidence: Act 
and properly appreciated the evidence of 
P. W. 2 in the light of this section or other- 
wise, the result of the appeal would have 
been different. The counsel also submitted 
that the lower appellate court has totally 
misunderstood and misconceived the scope 
and ambit of the proviso to Section 50 of 
the Evidence Act, that it was on the basis 
that this proviso. applied to the present case 
that the EA District Judge appreciated 
the evidence in the case and that the lower 
appellate court ought to have found that the 

roviso to Section 50 of the Evidence Act 

as no application to the present case, 

5. On hearing both sides and going 
through the judgment of the lower apl 
late court, I feel there is considerable force 
in the arguments advanced on behalf of the 
appellants and the lith respondent. In 
paragraph 8 of the judgment, the learned 
District Judge has considered and discussed 
the scope and applicability of Section 50 of 
the Evidence Act. A reading of this para- 
graph clearly indicates that the learned Dist- 
Yict Judge has proceeded on the basis that 
the proviso to Section 50 of the Evidence Act 
is applicable to the case on hand. This is 
wrong. It is clear from the proviso that it 
applies only to cases coming under the In- 
dian Divorce Act and the prosecutions under 
Sections 494, 495, 497 or 498 of the Indian 
Penal Code. This proviso was inserted be- 
cause strict proof of marriage was required 
in crimina] prosecutions and also in proceed- 
ings under the Indian Divorce Act, ‘Section 
50 deals with the relevancy of a particular 
fact and it is only “opinion as expressed by 
conduct” as to the relationship of one person 
dto another which is made relevant, This 
section to some extent allows evidence some- 
what akin to “reputation evidence”. It 
‘would appear that the lower appellate court 
has not properly understood this aspect. The 
jaw on the point has been well enunciated 
by the Supreme Court in Dolgobinda v. 
Nimai Charan (AIR 1959 SC 914). What 
is made admissible in evidence is the opin- 
ion. In order to enable the court to infer 
“the opinion” the conduct must be of a 
tenor which cannot well be supposed tç 
have been willed without the inner existence 
of the “opinion”. The conduct must be prov- 
ed in accordance with the law relating to 
proof, Conduct, as an external perceptible 
fact, may be proved either by the testimony 
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of the person himself whose opinion is ad- 
missible in evidence under Section 50 of the 
Evidence Act or by some other person ac- 
quainted with the facts which, express such 
opinion. Though the learned District Judge 
has referred to some of the documents mark- 
ed in the case, it is clear from his judgment 
that he has not considered Ex. P15. Not 
even a passing reference has been made 
about this in his judgment. In the light of 
all these, it cannot be said that there was a 
proper re-appraisal of the evidence in the 
case by the lower appellate court. 


6. In the result, without going into 
the merits or demerits in the contentions 
raised by either side, I set aside the decree 
and judgment of the lower appellate court 
and remit the case back to that court for 
disposal afresh in accordance with law and 
in the light of this judgment, In view of 
the above findings, the memorandum of 
cross-objections filed by the llth respondent 
is dismissed but, without costs. He will be 
entitled to raise the points taken in the cross- 
objections before the lower appellate court. 
The learned District Judge will see that this 
appeal is disposed of as expeditiously as 
possible. 


7. Court fee paid on the memoran- 
dum of second appeal will be refunded to 
the appellants. 


Case remanded; Cross objection dismissed, 
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V BALAKRISHNA ERADI AND 
GEORGE VADAKKEL, JJ. 


Mani J. Meenattor, Advocate, Petitioner 
v. The Popular Bank Ltd., (In liquidation) 
Represented by the Official Liquidator Res- 
pondent. 

Appeal Suit No, 181 of 1970, D/- 8-1- 
1975. geeks 
(A) (Kerala) Advocates’ Fees Rules (1969) 
R. 35 — Words “hearing after remand” in R. 
35 — Meaning of — After remand Advocate 
appearing in case on number of occasions — 
No evidence taken of arguments heard — 
Advocate is entitled to his fees. (View taken 
by Company Judge overruled). 


The word “hearing” has been used in 
Rule 35 in a very comprehensive sense and 
the words “hearing after remand” must he 
understood as referring to the conduct of the 
case after remand and an Advocate appear- 
ing in the case after remand would be en- 
titled to his fees even if no evidence was 
taken or no arguments were heard and where 
after remand the Advocate appeared in the 
case before the Court on a number of occa- 
sions, and the case ended in a compromise 
decree without its having been actually argu- 
ed. it was held that the Advocate was en- 
titled to one-half of the fees mentioned in 
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R. 35 would work outto one sixth of the 
fees allowable under the Rules in respect of 
the original hearing. (View taken by com- 
pany Judge Overruled). (Paras 2, 3) 


C, K. Sivasanka Panicker and P. G. P. 
Panicker, for Appellant; T. V. Ramakrishnan 
and Advocate General, for Respondent. 


BALAKRISHNA ERADL J:— This ap 
peal has been filed by an advocate of this 
court who was appearing for the Official 
Liquidator in a proceeding under the Bank- 
ing Regulation Act, 1949 which was dis- 


posed of by the Company Judge. The pro- 
ceeding in question was initiated on two ap- 
plications filed by the Officia} Liquidator 


under Sections 542 (1) and 543 (1) of the 
Companies Act, 1956 read with Section 45-H 
of the Banking Regulation Act seeking to 
make the Directors of the Popular Bank Ltd. 
(in liquidation) liable for misfeasance. Those 
applications were originally allowed by the 
court with certain directions, On appeals 
filed by some of the Directors against’ the 
said decision of the learned single Judge the 
Division Bench allowed those appeals in 
part and remanded the matter to the learned 
single Judge for determining the individual 
liability of the Directors in the light of the 
directions contained in the appellate judg- 
ment. The subject-matter of the present 
appeal relates to the claim of the advocate 
for payment of fees to him in respect of the 
conduct of the proceedings by him before 
the learned Company Judge subsequent to 
the remand. After the case came before the 
learned Company Judge pursuant to the order 
of remand it was posted on a number of oc- 
casions commencing from 5-8-1969; many 
adjournments appear to have been necessitat- 
ed by the fact that there was a negotiation 
for settlement of the matter outside court. 
But the proposal for such settlement was 
first made on 28-6-1969 prior to which date 
the case had been posted before court on 
seven different dates. It is not disputed be- 
fore us that the appellant did appear before 
court on behalf of the Liquidator on all those 
days. After the negotiations for settlement 

minated in an agreed compromise the 
appellant moved the court on behalf of the 
Liquidator for sanction to enter into the 
compromise and the said application was al- 
lowed by the Company Judge on 15-12-1969. 
Pursuant thereto a decree was assed in 
terms of the compromise. He thereafter wrote 
to the Liquidator claiming a sum of Rupees 
9717/- for his appearance in the case after 
remand on the basis that under Rule 35 of 
the Advocates’ Fees Rules he is entitled to 
be paid one-third of the fee allowable to him 
under the said Rules on the 
full amount of the value of the subject- 
matter of the claim made against the Direc- 
tors of the Bank, The Liquidator as per his 
report No. 898 sought the directions of the 
Company Court in regard to the fee pay- 
able to the advocate (appellant). The learn- 
ed Judge by his order dated 23rd January, 


Popular Bank Ltd, (B. Eradi Y.) 


A. LR, 


1970 took the view that since no evidence 
was taken and no arguments were heard in 
the case subsequent to the remand there was 
no ‘hearing’ of the case within the meaning 
of Rule 85 of the Fees Rules and that hence 
under the rules no fee was allowable to the 
advocate for his appearance in the case. It 
is against the said order that this appeal has 
been filed before us by the advocate. 

2. As is clear from the facts narrated 
above, the advocate had to appear and did, 
in fact, appear in the case before the Com- 
pany Court on a number of occasions after 
the remand and he had also filed the neces- 
Sary petition on behalf of the Liquidator for 
entering into a compromise and obtained 
orders from the court sanctioning the com- 
promise, With great respect to the learned 
Judge, we are unable to share his view that 
fees will be payable to an advocate appear- 
ing in the case during the stage after re- 
mand only if evidence had been taken or 
arguments have been actually heard. The 
expression ‘hearing’ occurring in Rule 35 
has been used in a very comprehensive sense 
and it would not be correct to give it a tech- 
nical interpretation and assign to it only a 
narrow content, The words ‘hearing after 
remand’ used in the rules have, in our opin- 
ion, to be understood as referring to the con- 
duct of the case after remand and this is 
abundantly clear from the fact that in re- 
ferring to the fee payable under the Rules for 
the conduct of the matter in the court of 
first instance prior to the remand the words 
used are ‘fee allowable for the original hear- 
ing. Any other interpretation, in our opin- 
ion, would lead to manifest hardship and we 
do not think that it is the intention of the 
tule that even if counsel has appeared in the 
matter on a number of occasions after .re- 
mand he is to be disentitled to any fee for 
such appearance if the case happened to be 
ultimately decided on a compromise entered 
into between the parties and sanctioned by 
the court. The very fact that the Rules 
themselves provide for payment of fees to 
counsel at a reduced rate — See proviso 
to Rule 6 (2) — when a case is compromis- 
ed is sufficient to show that it is not the in- 
tention of the framers of the rule that fees 
should be payable only where arguments 
have been advanced and that the expression 
“hearing” is not to be understood in such a 
limited sense. 


3. In view of the fact that the case 
ended in a compromise decree without its 
having been actually argued the advocate is 
entitled to one-half of the fees mentioned in 
rule 35 which would work out to one-sixth 
of the fee allowable under the Rules in res- 
pect of the original hearing. That was the 
stand which the Liquidator had taken in the 
report submitted by him before the Com- 
pany Judge and we consider that the position 
so taken up by the Liquidator was quite cor- 
rect, . 
We accordingly allow the appeal, 


4, 
set aside the order of the learned single’ 
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Judge and direct the Liquidator to pay to the 
appellant a sum of Rs, 1352.50 by way of 
fees due to him for the conduct of B. C. A. 
No. 1 of 1959 after its remand by the ap- 
pellate bench, We do not make any order 
as to costs in this appeal. 

Appeal allowed. 


AIR 1976 KERALA 37 
K. BHASKARAN, J. 

Dat Pethe and another, Petitioners v. 
District Collector, Ernakulam and others, 
Respondents. 

Original Petn. No, 2459 of 1973, D/- 
20-8-1974. 

(A) Revenue Recovery Act (1890), Sec- 
tion 3 — Applicability — Amount due to In- 
dustrial Development Corporation —- Amount 
not being due to Government cannot be 
recovered under Section 3 — Goa, Daman 
and Diu Industrial Development Act (1965), 
Section 38. 

An amount due to the Corporation, in- 
corporated under the provisions of a Statute 
as a body corporate with perpetual succes- 
sion and a common sea] with right to sue, 
and liability to be sued in its corporate name, 
cannot be treated as an amount due to the 
Government for the purpose of invoking the 
provisions of Section 8 of the Revenue Re- 
covery Act. Under Section 38 of the Goa, 
Daman and Diu Industrial Development Act, 
1965, all sums payable by any person to the 
Corporation shal] be recoverable as arrears 
of land revenue on the application of the 
Corporation, The amount referred to is 
what is due to the ‘Corporation’ as distinct 
from what is due to the Government. In 
respect of amount due to the Industrial 


Development Corporation Goa, the Collector ° 


does not derive any jurisdiction to issue cer- 
tificate for recovery of amount as arrears of 
land revenue. AIR 1964 SC 1486 and AIR 
1968 SC 1890, Rel. on. (Para 6) 

(B) Constitution of India, Article 12 — 
“Other authorities” — Statutory Corporations 
are not department or agents of Government. 

Corporations registered under the Com- 
panies Act or which are the creation of some 
statutory provisions, cannot be considered to 
be a department of the Government or agent 
of the Government. It may be that invest- 
ment in the Corporation is that of Govern- 
ment either of the Central or the State. The 
Government may have voice in the manage- 
ment, and even control, both administrative 
and financial, over the affairs of the Com- 
panies or Corporations, It may have the 
power to nominate members to the govern- 
ing body and also depute officers for day-to- 
day working of the concern. In spite of all 
these controls not even the fact that a Minis- 
ter appoints the members or directors and is 
entitled to call for information to give direc- 
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tions which are bindng on the directors and 
to supervise the conduct of the business of 
the Corporation, the Corporation can- 
not considered to e depart- 
ment of the Government or agent of the 
Government; nor are their employees Gov- 
ernment servants in the absence of any statu- 
tory provisions. AIR 1963 SC 1890. AIR 
1964 SC 1486; AIR 1968 SC 1811; AIR 
1970 SC 1150; AIR 1970 SC 82; (1950) 1 
KB 18; AIR 1968 Cal 116; AIR 1962 Cal . 
10; AIR 1974 Pat 212; 1974 Lab IC 223 
(Delhi), Rel. on.; AIR 1967 SC 1857; AIR 
1962 Cal 499; AIR 1956 Pepsu 14; AIR 
1974 Ker 4; 1972 Lab IC 921 (Ker), 1959 
All LJ 789, Disting. (Para 4) 
Cases Referred: Paras 


AIR 1974 All 290 9 
AIR 1974 Andh Pra 55 = (1973) 2 Andh 

WR 157 9 
1974 Lab IC 228 = 48 FJR 494 (Delhi) 4 
AIR 1974 Ker 4 3 
AIR 1974 Pat 212 = 1974 BLJR 234 4 
AR n Ker 36 = 1972 Ker LT 628. 


9 
AIR 1972 SC 1811 = (1972) 3 SCR 711 9 
AIR 1972 Ker 89 = 1970 Ker LT 838 


Chronological 


(FB) 9 
AIR 1972 Ker 206 = 1971 Ker LT 722 9 
1972 Lab IC 921 = 1972 Ker LT 867 3 
AIR 1971 SC 1021 = (1970) 3 SCR 854 9 
1971 Ker LT 318 = ILR (1971) 2 Ker1 9 
AIR 1970 SC 82 = 1970 Lab IC 212 4 
AIR 1970 SC 426 = 1970 Lab IC 512 9 
AIR 1970 SC 1150 = 1970 Lab IC 1029 4 
AIR 1968 SC 718 = (1968) 2 SCR 366 9 
AIR 1967 SC 1857 = (1967) 8 SCR 377 _ 3 
AIR 1964 SC 1486 = (1964) 7 SCR 17 4,5 
AIR 1963 SC 1811 = (1964) 2 SCR 201 4 
AIR 1963 SC 1890 = (1964) 8 SCR 


686 4,5 
AIR 1963 Cal 116 = 67 Cal WN 361 4 
ATR 1962 Cal 10 = (1962) 1 Lab LJ 475 4 


AIR 1962 Cal 499 
1959 All LJ 789 = 1959 AH WR (HC) 
644 3, 6 


? 


AIR 1956 Pepsu 14 3 
AIR 1952 SC 145 = 1952 SCR 478 9 
(1950) 1 KB 18 = 65 TLR 422 4 


V. Sivaraman Nair, T. V. Ramakrishnan 
and K. Raveendran, for Petitioners; Govt. 
Pleader, for Respondents. 


ORDER:— On inducement of incentive 
to industrial enterpreneurs, who were sera 
to start industries in the Corlim Industri 
Estate established by the 4th respsondent, 
Industrial Development Corporation, Goa, 
(for short the Corporation), the Ist petitioner, 
an industrialist in Cochin, ventured to start 
an industrial. unit by name ‘Datta Metal 
Works’ by taking five sheds belonging to 
the Corporation between 14-12-1968 and 
5-2-1970; but had to close it down on 18-12- 
1970 having realised that it was impossible 
for ‘him to continue it as an economically 
viable unit. 


2, The facts- leading to the filing of 


. this writ petition can be summed up as fol- 
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lows:—- Having known that incentive was 
being offered ES the Corporation to enter- 
preneurs for starting industrial units in the 
Corlim Industrial Estate, the Ist petitioner 
tonk on rent shed Nos. 16 and 19 on 14-12- 
1968. No. 17 on 28-6-1969, No. 23 on 18-9- 
1969 and No. 22 on 5-2-1970. While this 
concern belonging to the first petitioner was 
functioning there arose difficulties for the 
first petitioner in carrying on the working 
of the undertaking due to various difficul- 
ties primarily that of financial] stringency and 
Jabour trouble. Matters moved to a crisis, 
and after giving due notice to. the Corpora- 
tion, the first petitioner had to close down 
the industry altogether and leave Goa, sell- 
ing the machineries there itself. He had for the 
period of his occupation of the five sheds, 
paid a sum of Rs. 16,857.01 towards rent 
due, besides having made a deposit of Rupees 
7000/-. His case is that at the time when 
he undertook to start the industry he was 
told by the Chief Executive Officer of the 
Corporation that a subsidy of rent to the 
tune of 50°% would be given for the first five 
years. The rent calculated at the full rate 
would come to Rs. 39,250.01, After havin 
adjusted the payments, the Corporation foun 
that a sum of Rs. 16,952.17, inclusive of a 
sum of Rs. 396/- towards the repair charger 
of the office room in shed No. C-23, was due 
from the petitioners, and sought to recover 
the same by resorting to Revenue Recovery 
proceedings. The contention of the peti- 
fHioners on the correctness of the amount 
claimed is that after crediting the amounts 
paid towards the rent and adjusting the 
amount in deposit, a sum of Rs. 38750/- 
would be due to the first petitioner from 
the Corporation on the basis that he was en- 
titled to subsidy at the rate of 50° as pro- 
mised at the time of the starting of the in- 
dustry. 

Apart from challenging the correctness 
of this amount sought to be recovered, the 
petitioners have raised mainly three conten- 
tions: (1) the proceedings initiated for re- 
covery of the amount has no legal basis in- 
asmuch as neither Section 8 nor Section 
of the Revenue Recovery Act, 1890, for short 
the Act, has application to the case; (2) the 
certificate not having been issued in the 
name of the defaulter, namely the first peti- 
tioner, the respondents cannot proceed 
against him for want of certificate; nor could 
the 2nd petitioner be proceeded against as 
he was not a defaulter, even assuming that 
the first petitioner- was a defaulter; and (8) 
the first petitioner is entitled to raise the 
plea of equitable estoppel in view of the pro- 
mise of subsidy to the extent of 50% of the 
rent for the first five years made by the Cor- 
poration at the time of his undertaking to 
start the industry. 


B. Section 8 of the Act reads as fol- 
Jows:—~ 


“8 Recovery of public demands by en- 
forcement of process in other districts than 
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those in which they become payable—— (1) 
Where an arrear of land-revenue, or a sum 
recoverable as an arrear of land-revenue is 
payable to a Collector by a defaulter being 
or having property in a district other than 
that in which the arrear accrued or the sum 
is payable: the Collector may send to the 
Collector of that other district a certificate in 
the form as nearly as may be of the Sche- 
dule, stating— 

(a) the name of the defaulter and such 
other particulars as may be necessary for his 
identification, and 

(b) the amount payable by him and the 
account on which it is due. 

(2) The certificate shall be signed by the 
Collector making it or by any officer to 
whom such Collector may, by order in writ- 
ing, delegate this duty, and, save as other- 
wise provided by this Act, shall be conclu- 
sive proof of the matters therein stated. 


(3) The Collector of the other district 
shall, on receiving the certificate, proceed to 
recover the amount stated therein as if it 
were an arrear of land revenue which had 
accrued in his own district.” 

We may also notice the definitions of “Col- 
lector” and “defaulter” given in sub-sections 
(2) and (8) of Section 2 of the Act. 


“(2) “Collector” means the chief officer 
in charge of the land-revenue administration 
of a district; and 

(3) “defaulter” means a person from 
whom an arrear of land-revenue, or a sum 
recoverable as an arrear of land-revenue, is 
due, and includes a person who is respon- 
sible as surety for the payment of any such 
arrear or sum”. 


Sri V. Sivaraman Nair, the counsel for the 
petitioners, contends that the amount alleged 
to be due to the Coropration cannot be equated 
to an amount due either to the Collector of the 
District or to the Government, and in that 
view on the basis of the certificate alleged 
to have been issued by the 5th respondent 
(Collector of Goa), respondents 1 to 8 cannot 
legally proceed against the petitioners for col- 
lecting the amount by coercive methods 
under the provisions of the Act, Sri N. 
Dharmadan, the Government Pleader appear- 
ing for respondents 1 to 5, submits that the 
amount due to the Corporation virtually is 
due to the Government and in that way the 
Collector of Goa, on intimation from the 
Chief Executive Officer of the Corporation, 


is entitled to seek recovery through the 
machinery provided under the Act. It has 
to be noted in this context that the certifi- 


cate issued by the Collector of Goa, the 5th 
respondent, is stated to be under Section 8 
of the Act. In the counter-affidavit on be- 
half of respondents 4 and 5 it has been stat- 
ed that the proceedings are initiated under 
Section 3 of the Act. The last sentence in 
paragraph 9 of the counter-affidavit reads as 
follows: 


se ee But the liability in this case 
is a statutory liability covering within the 
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purview of Section 38 of the Act referred to 
above and this respondent can make the use 
of Section 3 of the Indian Revenue Recovery 
Act 1890 for recovering the amount as ar- 
rears of land revenue”, 


Counsel for the respondents has also no 
case that the matter would fall within Sec- 
tion 5 of the Act. His argument is confined 
to the application of Section 3 of the Act, 
though at certain stages he has also attempt- 
ed to submit that on information having been 
received from the Corporation, the 5th res- 
pondent Collector was competent to issue 
the certificate against the defaulter under 
Section 5 also. The decision in this writ 
petition depends on the decision of the ques- 
tion whether the amount could be consider- 
ed to be one due to the Government, as 
evidently it is not shown to be due to the 
Collector. This naturally involves a consi- 
deration of the question whether what is due 
to the Corporation is equal to what is due 
to the Government, Sri Dharmadan has 
drawn my attention to the Constitution of the 
Corporation, and the various provisions gov- 
erning its working, and in particular to Sec- 
tion 88 of the Goa, Daman and Diu Indust- 
rial Development Act, 1965, which reads as 
follows:— 

“88. Recovery of sums due to the Cor- 

poration as arrears of land revenue— 
sums payable by any person to the Corpora- 
tion or recoverable by it by or under this 
Act and all charges or expenses incurred. in 
connection therewith shall, without prejudice 
to any other mode of recovery, be recover- 
able as arrears of land revenue on the appli- 
cation of the Corporation.” 
The other provisions in the Act to which my 
attention was drawn by the Government 
Pleader during the course of his argument, 
are Sections 3, 12, 16, 24 (4), 25 (4), 86. 44 
and 45, Section 3 of the above Act lays 
down— 

“3. Establishment and incorporation.— 
(1) For the purposes of securing and assist- 
ing in the rapid and orderly establish- 
ment and organisation of industries in in- 
dustrial areas and industrial estates in the 
Goa, Daman and Diu, there shall be es- 
tablished by the State Government by noti- 
fication in the official Gazette a Corporation 


| by the name of the Goa, Daman and Diu 
Industrial Development Corporation. 
(2) The said Corporation shall be a 


body corporate with perpetua] succession and 
a common seal, and may sue and be sued in 
its corporate name, and shall be competent 
to ae as hold and dispose of property both 
movable and immovable, and to contract, 
and do all things necessary for the purposes 
of this Act.” 

Section 12, inter alia, provides that the State 
Government shall appoint a Chief Executive 
Officer, and a Chief Accounts Officer of the 
Corporation. Section 16 is to the effect that 
the State Government may issue to the Cor- 
poration such general or special directions as 
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to policy as it may think necessary or ex- . 

pedient for the purpose of carrying out the 

purposes of the said Act, and the Corpora- 

tion shall be bound to follow and act upon 

such directions. Sub-section (4) of Section 

a and sub-section (4) of Section 25. read as 
lows:— 


Section 24 (4): “A copy each of the an- 
nual financial statement and the programme 
of work and the supplementary financial 
statement, if any, shall be placed before the 
Legislative Assembly as soon as may he after 
their receipt by the State Government”. 


Section 25 (4): “The State Government 
shall cause the accounts of the Corporation 
together with the audit report thereon for- 
warded to it under sub-section (8) to be laid 
annually before the Legislative Assembly.” 
Section 36 vests in the State Government 
the authority to nominate any officer of the 
Corporation to be a controller or licensing 
authority under any law for the time being 
in force relating to the procurement or dis- 
tribution of any commodity in respect of the 
industrial undertakings established or to be 
established in the industrial estates or in- 
dustrial areas entrusted to or developed by 
the Corporation and no such nomination 
shall be called into question merely on the 
ground that such officer is not an officer 
of the State Government. Section 44 reads 
as follows:— 


“44, Default in performance of duty.—- 
(1) If the State Government is satisfied. that 
the Corporation has made a default in per- 
forming of any duty or obligation imposed 
or cast on it by or under this Act, the State 
Government may fix a period for the per- 
formance of that duty or obligation and give 
notice to the Corporatian accordingly, 


(2) If in the opinion of the State Gov- 
ernment, the Corporation fails or ne glects to 
perform such duty or obligation within the 
paned so fixed for its performance, it shall 

e lawful for the State Government to sup- 
ersede and reconstitute the Corporation, as 
it deems fit. m 


(3) After the supersession of the Cor- 
poration and until it is reconstituted in the 
manner laid down in chapter IT, the powers, 
duties and functions of the Co oration 
under this Act shall be carried on y the 
State Government or by such officer or ofgi- 
cers or body of officers as the State Covern- 
ae appoint for this purpose from time 

O e. 


t (4) Au Pona kee n the Corpora- 
on shall, during the perio i 
vest in the State Oane a ie alia 
Sub-section (2) of Section 45 is to the follow- 
ing effect: ` 

“(2) From the said date— (£ 
date of dissolution) eas 


(a) all properties, funds and dues which 
are vested in, or realisable e Corpora- 
tion shall vest in, or be. uisable by, the 


State Government; 
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~ (b) all liabélities which aye enforceable 
against the Corporation shall be enforceable 
against the Government”, 

ong with the above provisions counsel for 
_the ag eens has also brought to my 
notice the following condition incorporated 
in the lease deed executed by the first peti- 
toner while taking the sheds: 


. ny dues of the Lessor in respect of 
the shed shall without prejudice to any 
other rights, remedies of the Lessors be re- 


coverable from the Lessee as arrears of land 
revenue’. 

The contention of the counse] for the 
respondents is that in view of the above 
provisions which clothe the Corporation 
practically with all the powers of a Govern- 
ment the amount due to the 4th respondent 
should be deemed to be amount due to the 
Government. In support of his argument 
he relies on the decision of the Supreme 
Court in Electricity Board, Rajasthan v. 
Mohan Lal (AIR 1967 SC 1857) wherein in 
paragraph 6 it has been held that the Elect- 
ricity Board would fall within “other autho- 
rities” in Article 12 of the Constitution. The 
decisions in Bulu Rani v. Member, Board of 
Revenue (AIR 1962 Cal 499) and Manohar 
La] v. State (AIR 1956 Pepsu 14) are also 
relied on by the counsel for the respondents 
in this behalf. The other decisions cited 
are K, L. Mathew v. Union of India (AIR 
1974 Ker 4) and George v. Coffee Board 
(1972 Ker LT 867) = (1972 Lab IC 921). 
The above decisions are relied on for the pro- 
position that because the establishments or 
organisations considered in those cases were 
found to have public functions, as enjoined 
by the statute, to be discharged, they fall 
within the ambit of Article 12 of the Consti- 
tution, the 4th respondent having almost id- 
entical characteristics should be deemed to 
have the status of Government for the pur- 
age the application of the provisions of 

e Act. 


Besides the above decisions, one other 
decision strongly relied upon on behalf of the 
respondents is the one reported in K.N. Gupta 
v. Collector of Dehradun (1959 All LJ 789) 
pointing out that that case has dealt with a 
question of revenue recovery under Section 3 
of the Central Act 1890 and that that has 
direct bearing to the question involved in 
this case. 


4, Sri Sivaraman Nair on the other 
hand would contend that all the powers con- 
ferred on the Rajasthan Electricity Board 
by statute are not vested in the Corporation, 
and that other decisions of the Supreme 
Court have keine set at rest the ques- 
tion, laying down that the Corporations re- 
gistered under the Companies Act, or which 
‘are the creations of some statutory provi- 
sions, though may have the semblance of 
Po departments, lack in the in- 

erent characteristics and status of the State, 
and are distinct from Government, looked 


at from a legal angle, Decisions relied on | 


by- counsel for the petitioner are: (AIR 196 
SC 1890); Andhra Pradesh State Read Tran: 
rt Corporation \. The Income-tax Office 
1964) 7 17 = (AIR 196 
Trading Corporation 
India Ltd. v. Commercial Tax Officer (196< 
2 SCA 201 = (AIR 1968 SC 1811); S, I 
Agarwal v. Hindustan Steel Ltd, (AIR 1970 Si 
1150); and Heavy Engineering Mazdoor Unio 
vV. State of Bihar (AIR 1970 SC 82). Apa 
from these decisions of the Supreme Couri 
my attention has been drawn to the decision 
In Tamlin v. Hannaford ((1950) 1 KB 18) 
Prafulla Kumar v. Calcutta 5. T, Corporatio 
{AIR 1963. Cal 116); S, K. Mukherjee v 
Chemicals and Allied Products, E, P. C. (AIl 
1962 Cal 10); R. D. Singh v. The Secretary 
Bihar State Small Industries Corporatior 
am 1974 Pat 212); and 1974 Lab IC 22 
elhi), The dictum laid down by the Sup 
reme Court in all the decisions appears tc 
be this: It may be that the investment in the 
Corporation is that of the Government, eithe; 
of the Central or the State. The Govern- 
ment may lave voice in the management 
and even control, both administrative and 
financial, over the affairs of the companies 
or corporations; it may have the power to 
nominate members to the governing body 
and also depute officers for the day-to-day 
working of the concern, In spite of all these 
controls, a corporation cannot be considered 
to be a department of. the Government or 
agent of Government; nor are their employees 
Government servants in the absence of any 
statutory provisions conferring such status 
on them. _ That a Minister appoints the mem- 
bers or directors of the Corporation and that 
he is entitled to call for i ormation, to give 
directions which are binding on the directors 
and to supervise the conduct of the business 
of the Corporation, are certain characteristics 
relied on by the Government Pleader in sup- 
rt ie me oon that the Corporation 
as the status of an agent of Gove 
I find this contention atenAble: eens 


5. In Andhra Pradesh State Road 
Transport Corporation v, The I ta 
Officer (AIR 1964 SC 1486 = (1964) 7 SCn 
Hie} the Supreme Court has laid down as 
ollows:— 


“A trading activity carried on bv th 
sai Henge is not a trading activity ied 
on by the State departmentally, nor is it a 
trading activity carried on by a State through 
its a be appointed in that behalf because 
according to statute the Corporation has a 
personality of its own and this personality 
is distinct from that of the State or other 
share-holders.” 


In Valjibhai Muljibhai Soneji v. The State 
of Bombay (AIR 1963 SC 1890 = (1964) 3 
SCR 686), after having consid=red whether 
the contribution made by the Bombay State 
Transport Corporation would amount to con- 
tribution out of public revenue, the Supreme 


Court held as follows:—~ l 


„1976. 


“the funds of the State Transport Gor- 
poration could not be regarded as Public 
revenue, and that the Corporation itself was 
not a depa:tment of Government but a sepa- 
rate legal entity; dn de m 

that the State Transport _Goryorano 
was not a ‘local authority’ as defined by Sec- 
tion 3 (51) of the General Clauses Act, 
1897; 

that the cori ba im 

resent case having been ma 
t of a Corporation, though for a aes 
purpose, was bad because no part of the 
compensation was to come out of pubs an 
venues and the provisions of part VIL of t 
Land Acquisition Act, 1894, had not been 
complied with”. TA E 
legal status of the Corpor 
ee with the Government has been clear- 
ly drawn by the Supreme Court m these 
two cases, I do not think it necessary to exa- 
mine in detail the other decisions cited by 
the counsel for the petitioner, 

6. In the Allahabad case cited by the 
counsel for the res ondents (K. N. eae eg v. 
Collector of Dehraaun 1959 All LJ 789) we 
are at a loss to know as to what the ae 
stitution of the Rehabilitation Finance Ad- 
ministration was; and we find that the ques- 
Hon whether the amounts due to the Ad- 
ministration was or was not, amounts due to 
the Government did not come for considera- 
tion in. that, case. At any rate, in view of the 
decision of ‘the Supreme Court it will not be 
necessary to consider that decision at great 
length, pe 

u 
ed. under the provisions of a statute, as a 
body corporate with pe etual succession and 
a common seal with right to sue, and liabi- 
lity to be sued in its corporate name, coul 
not be treated as an amount rae to the win 
the ose of invokin 

ne AS ol the Act. Ati that 
Daman ane D Ín- 
trial Development Act, 1965, lays down 
at all dei payable by any person to 
shall be recoverable as ar- 
pines gs of 
The amount referred to is 
‘Corporation’ as diner 
e 


ugned in the 
e for the bene- 








land revenue; and 
that is possible only by adhering to the pro- 


cedure prescribed in th 
7. Counsel for the petitioner sub- 

mits that under Section 71 of the Kerala 

- Revenue Recovery Act, 1968, the Govern- 
- ment has power by notification in the gazette 
to declare. if they are satisfied that it, is 


> 


necessary to do so in public interest, that the 


. 


provisions of the said Act shall be applicable 
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to the recovery of amounts due. from. any 
person or class or classes of institutions, and 
ereupon all the provisions of that Act shall 
be applicable to such recovery, and that 
there is no case for respondents 1 to 5 that 
there had been any such notification as far 
as the 4th respondent is concerned either 
under the Kerala Act or, if there is an Act 
a Goa similar to the Kerala Act, under that 
ct. 


8. The next point raised is with res- 
pect to the liability of the first petitioner. On 
this point the pleadings are clear. As soon 
as the petitioners came to know that pro- 
ceedings were initiated for recovery of the 
amount under the Revenue Recovery Act, 
the second petitioner informed the Deputy 
Tahsildar by Ex, P-8 letter that he was not a 
defaulter and the certificate issued treating 
him as the defaulter would not be available 
for proceeding against the proprietor of a 
concern with which he had no legal right. This 
aspect of the matter has been rebutted by the 
first petitioner also in Ext. P-9. What the 
counsel for the respondents would point out 
is that the second petitioner had been signing 
many of the correspondence sent to the 
Corporation; he bas been sign- 
ing as per pro proprietor of the Metal Works. 
It is also contended in the counter-affidavit 
that the second petitioner was clandestinely 
acting as an agent of the Ist 
petitioner and therefore he is precluded from 
contending that he is not ‘liable for the 
amount claimed on the ground that he is 
not a defaulter under Section 2 (8) of the 
Revenue Recovery Act, 1890, Counsel fur- 
ther contends that where there is a pro- 
ceeding under the Act against a person, that 
person may if he denies his liabilities to pay 
the amount or any part thereof, and pays 
the same under protest made in writing at 
the time of payment, the proper course open 
to that person is to institute a suit for the 
repayment of the amount so paid. I am 
afraid, these contentions raised by the coun- 
sel for the respondents are matters which 
cannot stand scrutiny even though that ques- 
tion need not be decided in this case, be- 
cause the reliefs sought in this petition do 
not include the quashing of the certificate 
alleged to have been issued by the Collector 
of Goa, the 5th respondent. The two main 
reliefs sought in this petition are: (1) to 
restrain the respondents from proceeding on 
the basis of the certificate issued in the 
name of the second petitioner against the 
petitioners; and (2) to restrain by an injunc- 
tion the proceeding against the petitioners 
on the basis of the certificate issued. Other 
“page raised incidentally could be left to 

e decided by the 5th respondent or the 
4th respondent if and when representations 
stating their grievances are made by the peti- 
tioners, 


9. The other point which remains to 
be disposed of is with respect to the plea of 


_ equitable. estoppel. Various decisions includ. 
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ing that of the Supreme Court ia Union of 
India v. Afghan Agencies (AIR 1968 SC 718) 
Century Spinning and Manufecturing Com- 
pany v. Ulhasnagar Municipal Council (AIR 
1971 SC 1021); T, M. and Co. v. H. I. Trust 
Ltd. (AIR 1972 SC 1811); Achuthan Pillai 
v. State of Kerala (1970 Ker LT 838 = (AIR 
1972 Ker 39) (FB); Emakulam Mills Ltd. v. 
State of Kerala (1971 Ker LT 818); Gwalior 
Rayon Silk Manufacturing Co. Lid. v. State 
of Kerala (1972 Ker LT 628 = (AIR 1973 
Ker 36) (FB); Indian Aluminium Co, Ltd. v. 
Kerala State Electricity Board (1971 Ker LT 
722) = (AIR 1972 Ker 206). R. Subrahman- 
yam v. District Collector, Kakkinada (AIR 
1974 Andb Pra 55); and Uma Shanker v. H. 
S. and I, E. Board (AIR 1974 All 290) have 
been cited by the counsel for the petitioners 
in support of his contention, The counsel 
for the respondents has invited my attention 
to various decisions including Dhiyan Singh 
v. Yugal Kishore (AIR 1952 SC 145): 
B. C. and Co, (@ Lid v. P. P. D. 
Gupta (AIR 1970 SC 426) and has submitted 
that as no specific representation has been 
made by the petitioners, they cannot be heard 
to say that the respondents are estopped by 
the principles of quasi estoppel or promissory 
estoppel. It is submitted by the counsel for 
the petitioners that but for assurance of sub- 
sidy the first petitioner would not have 
plunged himself into the venture. The facts 
show that it was for reasons beyond the con- 
trol of the petitioners that they had to close 
down the industry, giving due notice to the 
4th respondent, and Jeave Goa in July 1971 
after apni the machinery practically in 
Goa itself. Whatever that be, I do not think 
that I should pronounce anything on this as- 
pect of the matter except express my view that 
the petitioners appear to have a strong case 
in support of their contention that the first 
petitioner started his industrial undertaking 
at Goa on the promise of subsidy made by 
the Chief Executive Officer of the Corpora- 
tion, and that in doing so they acted to their 
detriment and prejudice, and the 4th respon- 
dent cannot go back on the promise given by 
its Chief Executive Officer. This question 
is also left open to be decided by the 4th res- 
pondent or the Central Government if the 
petitioners made representation in that be- 
half. The restricted reliefs sought for in this 
petition are granted, to the extent of restrain- 
ing respondents 1 to 8 from proceeding with 
the steps for recovering the amount op the 
strength of the certificate stated to have been 
granted by the Collector of Goa, the 5th 
tespondent, 

10. Before parting with this judg- 
ment I should like to record my apprecia- 
tion for the rare sense of detachments dis- 
played throughout the course of argument 
by Sri V. Sivaraman Nair, the counsel for 
the petitioners, and Sri N. Dharmadan, the 
Government Pleader appearing for the res- 
pondents. They have also taken considerable 
pains to enlighten the court on the different 
aspects of the issues involved in the case, 


T, V. Ali v. State (G. Nambiyar J.) 


A. LR. 


The writ petition is alluwed as above; 
there will be no order as to costs. 
Petiticn, allowed. 


—— 
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T. V. Ali, Appellant v. The State of 
Kerala and others, Kespondents, 


go Appeal No. 212 of 1975, D/- 8-7- 





(A) Kerala Civil Services (Classi- 
fication, Control and Appeal) Rules 
(1960), Rule 34 — State Government's 


power of review — Censure issued by Dist- 
rict Educational Officer ag:‘nst Headmaster 
of Schoo] — Government setting aside order 
and remitting case for de novo action — 
and when valid, 


When a censure is issued by the District 
Educationa] Officer against the Headmaster 
for tampering with entries in records of the 
pupils but the Government setting aside the 
order remits the case for de novo action ob- 
serving the charge to be serious and punish- 
ment inadequate, the remittal is bad. It is 
improper for the Government to make such 
serious cbservations. If remittal for the limit- 
ed purpose of giving the District Educational 
Officer a chance to pass a higher sentence 
were to be made woder Rule 34 (c) (it is 
doubiful it can be done) the finding of guilt 
should stand and remittal should be only for 
passing an enhanced sentence. (Para 1) 


T. C. Mohandas and P. K. Suresh, for 
Appeliant; Govt. Pleader, for Respondents. 


GOPALAN NAMBIYAR J.:-~- The ap- 
pellant was the Headmaster of the Govern- 
ment Lower Primary School, Kokkur. Certain 
charges were levelled against him for tamper- 
ing with the entries in regard to the dates 
of birth of three pupils to whom transfer 
certificates were issued, It was found that 
the appellant was guilty of the charge of hav- 
ing tampered with the entries in the certi- 
ficates and he was censured by the 8rd Res- 
pondent viz. the District Educational Offi- 
cer, Malapuram, by Ext. P6 order, In ex- 
ercise of their power of review, under Rule 
34 of the Kerala Civil Services (Classification, 
Control and Appeal) Rules 1960, the Gov- 
ernment by Ext. P8 order Stated as follows: 


“Government have reviewed the case in 
exercise of the powers vested with them 
under Rule 34 (ec) of the K. C. S, (C. C. and 
A) Rules. They find that the charges against 
Sri. T. V. Ali one of the serious nature and 
that the punishment awarded to him by the 
District Educational Officer is inadequate 
when the nature and gravity of the offence 
are considered. Government therefore set 
aside the order of the District Educational 
Officer (No. 81. 10868/70 dated 28-11-1971 
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and remit the case to the Director of Pub- 
lic Instruction for de novo action as per Rule 
84 (c) of the C. C. A, Rules”. 
Rule 34 of the Civil Services (Classification, 
Control and Appeal) Rules, in so far as the 
same is relevant reads as follows: 


“24 State Government’s power fo re- 
view.— Notwithstanding anything contained 
in these rules, the State Government may, 
on their own motion or otherwise, after call- 
ing for the records of the case, review any 
order passed by the ma Court as appellate 
authority under these rules in disciplinary pro- 
ceedings initiated against a member of the 
Kerala Judicial Service or the Kerala Sub- 
ordinate Magisterial service or the Kerala 
Judicial Ministerial Service or the Kerala 
Last Grade Service referred to in the Note 
to Rule 23 of these rules or a subordinate 
authority which is made or is appealable 
under these rules or the rules repealed by 
Rule 39, and, after consultation with the 
Commission where such consultation is neces- 


(a) confirm, modify or set aside the 
order; 

(b) impose any penalty or set aside, re- 
duce, confirm or enhance the penalty impos- 
ed by the order; 

E remit the case to the authority which 
made the order or to any other authority 
directing such further action or inquiry as 
they consider proper in the circumstances of 
the case; or 

(d) pass such other order as they deem 
fit. 33 

x x x x x- 

Under Clause (b), the Government them- 
selves have power to enhance the penalty, of 
course, after issuing a show-cause notice to 
the person concerned. Under Clause (c) they 
have the right to remit the case to the lower 
authority directing such further action or en; 
quiry. We doubt whether under Clause (c) 
a remittal back can be ordered for the limit- 
ed purpose of giving the authority one more, 
chance to pass a higher sentence which the 
Government feel, is called for in the case, in 
view of the power to enhance the sentence 
which is given under Clause (b). Whatever 
it is, if this limited power were to be exer- 
cised under Clause (c), the finding of guilt 
recorded by the authority should stand and 
the remittal back should be for the only 
purpose of passing an enhanced sentence. But 
in this case, we notice that the Government 
have set aside the order of the District Edu- 
cational Officer and remitted the whole case 
back to him for de novo action with the ob- 
servation that the charge is of a serious nature 
and that the punishment awarded is inade- 
quate. We can easily visualise the serious 
effect and nature of such observation made 
by the Government which is the appellate 
or revisional authority in respect of the order 
of the subordinate authority to whom the 
matter ‘s remitted. It was improper for the 
Government to have made those _ observa- 
tions, It might be open to it to deal with 
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the matter itself under Clause (b) and en- 
hance the penalty if so felt necessary; or to 
set aside the order if it was disagreeing with 
the findng of guilt and then remit back the 
entire case. 


2. We allow this appeal and quash 
Ex, P8 order and Ex. P7 memo issued to the 
petitioner in pursuance of Ex. P8 order. 
O. P. No. 4880 of 1972 will stand allowed 
as above. There will be no order as to costs. 
3. We make it clear that the Gov- 
ernment will be at liberty to exercise their 
power of review under Rule 34 of the Civil 
Services (Classification, Control and Appeal) 
Rules, in accordance with law. 
Appeal allowed. 
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Sarabai Dorabai, and another, Peti- 


tioners v. Raman Pillai Kumaran Nair, Res- 
pondent. m 


Civil Revn Pein, No. 336 of 1975, D/- 
17-6-1975. l 
__ (A) Kerala Agriculturist? Debt Re- 
lief Act (11 of 1970), Section 11 
Petition under — Ordinary rules of proce- 


dure will apply to disposal thereof — 
Hence Court can entertain and 
allow applications for amendment 


of that petition and impleading of parties. 
AIR 1953 SC 857 approving AIR 1948 PC 
ie Followed., AIR 1969 Ker 103 (FB), Re- 


i (Para 3) 
Cases Referred; Chronological Paras 
an ao Ker 103 = 1968 Ker LT 588 

i 3 
AIR 1958 SC 357 = 1958 SCR 1028 8 
AIR 1948 PC 12 = 74 Ind App 264 3 


V. Vyasan Poti, for Petitioners. 


GOPALAN NAMBIYAR J.:— The revi- 
sion arises out of an order of the court below 
in an application filed under Sec. 11 of the 
Kerala Agriculturist? Debt Relief Act (Act 
11 of 1970) for amendment of the applica- 
tion; and yet another application filed for im- 
pleading a party to the said application, Both 
these applications (I. A. Nos. 764/74 and 
765/74) were dealt with in a` common order 
and allowed by the Munsiff of Neyyattinkara, 

2. In this revision petition the point 
canvassed by the Counsel for the petitioners 
is that in an application filed under Section 
II of Act 11 of 1970, there will be no war- 
rant to apply the provisions of the Civil Pro- 
cedure Code and to entertain or allow either 
an application for amendment of the peti- 
tion or for impleading additional parties. It 
was pointed out that where various provi- 
sions of the Civil Procedure Code have been 
made applicable to proceedings under the 
Act, the same has been done by specific 
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rovisions such as what is found in Section 7 
7) of the Act and Section 14 (5) of the Act. 
It was stressed. that such a provision is signi- 
ficantly and absolutely absent in Section 11 
of the Act, 


3. We are not impressed by this 
argument. We think the matter is govern- 
ed by the principle formulated by the Privy 
Council in R. M. A. Adaikappa Chettiar v. 
R. Chandrasekhara Thevar (AIR 1948 PC 12) 
The Judicial Committee there observed:— 


“Where a legal right is in dispute and 
the ordinary Courts of the country are seized 
of such dispute, the Courts are governed by 
the ordinary rules of procedure applicable 
thereto and an appeal lies if authorised by 
such rules, notwithstanding that the legal 
right claimed arises under a special statute 
which does not in terms confer a right of 
appeal”. 

The decision of the Privy Council was 
approved by the Supreme Court in National 
Sewing Thread Co. Ltd. v. James Chadwick 
and Bros. Ltd, (AIR 1958 SC 357). It has 
also been followed on several occasions. It 
is enough to refer to the recent Full Bench 
decision of this Court in Ouseph Vareed v, 
. )Mary (1968 Ker LT 583) = (AIR 1969 Ker 
103) (FB). On the above principle, we are 
of the opinion that even in the absence of 
an express provision, the ordinary rules o 
procedure would be attracted to the trial 
and disposal of an application under Sec- 
tion 11 of the Act. Therefore, the court be- 
low was right in entertaining and allowing 
the applications for amendment and for im- 
pleading of parties. We dismiss this revision 
petition, but without costs. 

Petition dismissed. 
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Paily Paily and another, Petitioners v. 
Revenue Divisional Officer, Muvattupuzha 
(L. A. Officer) and others, Respondents. 

Original Petn, No. 2587 of 1978, D/- 
26-5-1975. 


(A) Kerala Land Acquisition Act (21 of 
1961), Section 19 (4) — Urgency — Real 
urgency must exist — Mere statement that 
it exists is insufficient. 

In a case where taking possession of 
the land cannot be put off for even a short 

eriod of thirty days, invoking of Section 19 
4) will be justified. Otherwise, there will 
be no justification. Simply to suit the con- 
venience of the Land Acquisition Officer, 
Section 19 (4) cannot be invoked. The 
urgency must be an urgency concerning the 
purpose of the acquisition and before invok- 
ing Section 19 (4), the Government or -the 
Collector as the case may be must form a 
definite opinion about the application of the 
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Paily. Paily v, Revenue Divnl: Officer (Narendran J.) 


A ILR. 


section. : A -mere statement that the matter 
is urgent is not enough. 

n the instant case the acquisition was 
for a new motor road where there was 
already a motor road for the same purpose. 
Nothing was stated in the counter-affidavit 
by the Land Acquisition Authority about the 


urgency, There was also a delay of more 
an a month in issuing notice to the owner 
of the land. It was held that these facts 


belied the story of urgency and i 
better road was eard ete nie ae ae 
gency thereabout. (Case-law referred). 

(Para 9) 
brie ia Paras 
er LJ 175 
AIR 1965 Ker 92 = 1964 Ker tr 54 s 
i i Mad 329 = (1965) 2 Cri L 


5 
1965 Ker LT 1021 = 1965 Ker LJ 744 5 
ATR 1962 SC 764 = 1962 ey (2) SCR 


AIR 1961 Ker 116 = 1960 Ker LT 920 5 


K. Chandrasekhara for Petiti . 
Govt. Pleader, for Respondents, is 


ORDER:— The petitioners in thi j- 
gina] Petition are owners of lands for ee 
quisition of which proceedings are initiated 
by Ext, P-2 notification dated 14-6-1973 by 
the Ist respondent—Land Acquisition Officer. 
The petitioners question Exts. P-2 and P-8 
notifications of the Ist respondent. In Ext. 
P-2 notification the fact that the 2nd res- 
ae oo Collector, Ernakulam has 

ven a direction on 6-6-1978 under Section 
19 (4) of the Kerala Land Acquisition Act, 
1961 (for short, the Act) that Section 5 of 
the Act need not be complied with in view 
of the urgency of the acquisition in ques- 
tion is also stated. Ext. P-8 is the notice in. 
Form 4 (a), Two questions that are raised 
are (1) whether in view of the facts and cir- 
cumstances of the case there is any justifica- 
fon in resorting to emergency acquisition 
by invoking Section 19 (4) of the Act and (2) 
in the absence of any consent by the State 
Government under Section 48 of the Act and 
without any agreement executed by the 
Malankara Orthodox Syrian Church Medical 
Mission Hospital at whose instance the‘ ac 
quisition is started, has the 2nd respondent 
any jurisdiction to invoke Section 19 (4) of 
the Act and whether the Ist respondent can 
issue Section 6 (1) declaration. 


o R The petitioners case as revealed 
in the Original Petition is as follows: In the 
year 1972 two prominent persons of Kolen- 
cherry whose names are mentioned in the 
Original Petition approached the petitioners 
enquiring whether they are willing to sell 
the property they own and possess in Sy, Nos. 
454/5 and 456/6 of the Aikaranad North 
Village. The petitioners expressed their un- 
willingness to part with the property. Later, 
they came to know that under the influence 
of the above said persons the petitioners’ pro- 
perties were going to be compulsorily ac 
quired for the construction of a road between 


{í 
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the Malankara Orthodox Syrian Shurch Medi- 
cal Mission Hospital and its Doctors’ quarters. 
There are already motorable roads leading to 
the Doctors’ quarters and hence there is no 
necessity for acquiring the petitioners’ pro- 
perties for the purpose of constructing a new 
road, The intended acquisition is purely 
mala fide and at the instance of the above 
two persons who are highly iafluential. Later, 
the Ist petitioner saw the village authorities 
taking measurements in the properties. So, he 
filed an application before the Tahsildar, 
Muvattupuzha on 24-6-197%. The village 
officer issued Ext. P-1 memo to the Ist peti- 
tioner to produce the relevant records before 
him. In July 1978 the petitioners came to 
know that Ext. P-2 notificatica was pub- 
lished in Kerala Gazette dated 26-6-1978 
under Section 8 (1) of the Act stating that 
the petitioners’ properties mentioned above 
are required for an approach road between 
the Medical Mission Hospital and its Doc- 
tors’ quarters, The petitioners also received 
Ext. P-8 notice in Form 4 (A) dated 14-7- 
1978. It was thereupon that the petitioners 
approached this Court with this Original Peti- 
tion. 


3. By order dated 21-1-75 on C. M. 
P. No. 801 of 1975 this Court allowed the 
petitioner to amend the Original Petition to 
incorporate additional grounds E to J. 


4, A counter-affidavit has been filed 
m behalf of the respondents. The statement 
in‘para. 2 of the counter-affidavit is that the 
acquisition in question is at the instance of 
the Secretary, Malankara Orthodox Syrian 
Church Medical Mission Hospital, In para. 3 
it is stated that as the matter was emergent 
the District Collector. Ernakulam by hi 
proceedings dated 6-6-1973 accorded sanction 
to the Ist respondent to invoke the emergency 
provision of Section 19 of the Act in the 
matter of acquiring the land. In para. 6 of 
the Sountenabidavit also the above statement 
is repeated. Except those statements, noth- 
fing more to show the nature of the emer- 
gency is mentioned in the counter-affidavit. 
The allegation of mala fides made in the Ori- 
ginal Petition is denied in para, 7 of the 
counter-affidavit. In para. 8 it is mentioned 
that the Ist petitioner on 19-9-1972 has given 
a statement to the Tahsildar, Kunnathunad 
at he had no objection in forming the 
road along the northern side of his land so 
that no portion of the land will be left out 
on the northern side after the acquisition. 


5. Shri N. N. Sugunapalan, the learn- 
ed counsel for the petitioners, contends that 
the acquisition proczedings taken at the in- 
stance of the Secretary, Malankara Orthodox 
Syrian Church Medical Mission Hospital is 
without any bona fides as there is already 
motorable road to the staff quarters touch- 
ing the northern and eastern sides of the 
petitioners’ property. The proposed acqui- 
sition for a new road cutting the petitioners’ 
property into two was initiated as a result of 
the pressure exerted by certain influential 
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people of the locality who are inimical to the 
petitioners. According to the learned coun- 
sel, even if a new road is to be -constructed 
through the petitioners’ property the aliga- 
ment can be made in such a way so that no 
portion of the petitioners” property is left out 
on the northern side when the road is form- 
ed. The learned counsel further contend: 
that at any rate there is no reason why the 
special powers regarding emergency acquisi- 
tion contained in Section 19 of the Act be 
rezorted to in the case of the acquisition in 
uestion, It is contended that this is done sim- 
p ly to deny the petitioners the opportunity 
of raising objections to the acquisition provi- 
ded by Section 5 of the Act. The learned 
counsel points out that powers under section 
19 (4) of the Act can be exercised only in 
extreme cases of urgency. In the instant 
case, not only there was actually no such ur- 
gency but Ext. P-3 notice issued by the Ist 
respondent will make it clear that Section 19 
of the Act was invoked with the mala fide 
intention of depriving the petitioners the op- 
portunity to file objections under Section 5 
of the Act and thus effectively contest the 
acquisition. As is seen from Ext, P-2 noti- 
fication the decision to invoke section 19 (4) 
of the Act was taken by the 2nd respondent 
on 6-6-1978, Ext. P-8 notice was issued to 
the petitioners only on 14-7-1978. Section & 
of the Act only gives one month’s time to 
the petitioners to file objections. So, ac- 
cording to the learned counsel, there was 
no urgency in the matter to justify the denial 
to the petitioners of their valuable right 
under Section 5 of the Act and the 2nd res- 
pondent has acted arbitrarily. It is further 
pointed out that a mere statement of ur- 
gency is not enough but a definite opinion 
must be held by the Government or the 
District Collector. In support of hie con- 
tentions the learned counsel relies on the fol- 
lowing decisions: Madhavi Amma v. Revenue 
Divisional Officer 1960 Kez LT 920 = (AIR 
1961 Ker 116), Seshagiri Maliar v, Special 
Tahsildar (1964 Ker LT 54 =: AIR 1935 Ker 
92), Kunhammad Keyi v., Tahsildar (1965 
Ker LT 1021) and Abdul Mazid v. Yacoub 
(ATR 1965 Mad 829). In Madhavi Amma v. 
Revenue Divisional Offics: (1960 Ker LT 
920) = (AIR 1961 Ker 116) it was the cor- 
responding Section 17 (4) of the Land Ac- 
quisition Act 1894 (Centra] Act) which came 
up for consideration. Interpreting the above 
provision Velu Pillai f, said: 


“It is, however, imperative, that Govern- 
ment must hold a definite opinion within the 
meaning of Section 17 (4) as to whether it 
is the provisions of sub-section (1) or of sub- 
section (2) which are a ae to a given 
case. It is not enough E the Government has 
formed an opinion that any one of the pro- 
visions in sub-secs. (1) and (2) of S. 17 which 
after the amendment are many, is applicable; 
the opinion must be specific and must, under 
the two sub-sections, including, the clauses 
and sub-clauses in sub-section (2), be related 
either to the specžäc nature of the land-con- 
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templated by the suh-sections, or to the 
hig cf the acquisifion under clauses (a) 
ani (b) of sub-section (2). Where, on the 
teams of Section 17 (4) of the Act, it is pos- 
sible that d Terent opicions may be held bs 
Gsvsrn=ment, the mere statement in Ext. A, 
as oxtrectcl above, is not sufficient com- 
pliance with the requirement, which is im- 
peck that 2 definite opinion must be held 
y Government, in order that the provision 
in Section 5A may be dispensed with. This, 


in my judgment, is a matter affecting the 
velidity or the legality of the notification 


uzder Section 6 of the Act. For example, 
in a case under Section 17 (1) only waste or 
arzble land can be taken possession of, but 
not a horze-steat, and the provisions of Sec- 
tion 5A cannot be dispensed with in the case 
of the latter, unless it is land’ of any of the 
catezories in sub-section (2); similarly, only 
dang’ satisfying the specifications in Section 
17 (&) (a) and ‘land’ which in the Collector's 
opinion is needed for one or other of the 
purposes specified in the sub-clauses of 
clause (b) of Section 17 (2), can be taken 
possession of immedrately”. 

In Seshagizi Mailar v. Tahsildar (1964 Ker 
LT 54 = AIR 1965 Ker 92), again a case 
on Secton 17 of the Land Acquisition Act, 
Govindan Nair J. (as he then was) 
said: 

“Under Section 17 (4) of the Act, _ the 
Government have to form an opinion about 
the applicability of Section 17 (1) or 17 (2). 
And when they so form an opinion and de- 
cide to dispense with the provisions of Sec- 
tion 5-A, they must be fully aware that a very 
valuable right statutorily conferred on a citi- 
zen to object to the acquisition proposed is 
taken away. S.5A gives only 30 days time to 
a person affected cr interested to file his objec- 
tions to the proposed acquisition by a noti- 
fication under Section 4 (1). It appears to 
me, therefore, that any urgency that demands 
a dispensation with Section 5A must neces- 
sarily be an urgency which will not brook a 
delay of 30 days. In other words, the statute 
itself implietly speaks about the circumsta- 
nces under which the dispensation can be 
made. The conduct of the Government here 
indicates that they have waited nearly for 
two months to publish this and at the same 
time have taken away a valuable right con- 
ferred on the citizens. An urgency to suit 
the convenience of the Government and at 
the same time depriving the citizen of a 
very valuable right, is not the one contem- 
plated by the Act”. 


In Kunhammad Keyi v. Tahsildar (1965 Ker 
LT 1021) M. S. Menon C. f. Speaking for 
the Court said: 

“In this case the notification under Sec- 
tion 3 Ext. P-2is dated 20-5-1963, The direc- 
tion under sub-section (4) of Section 19 was 
made on 28-6-1963, The notice under Sec- 
tion 9, Ext. P-4, however, was ear 
in the Kerala Gazette as api y sub- 
section (5) of that section only on 21-1-1964. 


Divnl.. Officer (Narerdran’ J.) >: 
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The dates are significant and belie the story 
any extreme urgency as the foundation 
for the action under sub-section (4) of Sec- 
tion 19. An order is vitiated by mala fides 
if it is passed by an authority with- 
out applying its mind at all, even though 
there is no evidence of any personal ill-will, 
corrupt motive, or other improper purpose”. 
In the above case this Court aaashed the 
direction issued under Section 19 (4) of the 
Act in that land acquisition proceedings. 

6. The learned counsel further con- 
tends that the acquisition in question being 
one at the instance of the Malankara Ortho- 
dox Syrian Church Medical Mission Hospital 
and for the construction of an approach road 
between the Hospital and its Doctors’ quar- 
ters, Part VII of the Act dealing with ac- 
ae of land for companies applies and 

ence Ext. P-2 notification is hit b 


Sec- 
tion 42 of the Act. Section 42 cf the Act 


reads: 
42. Previous consent of Government and 
execution of agreement necessary — The 


provisions of Sections 6 to 89, both inclu- 
sive, shall not be put in force in order to 
acquire land for any company unless with 
the previous consent of the Government, nor 
unless the company shall have executed the 
agreement hereinafter mentioned”. 


The learned counsel also refers to Section 48 
of the Act which insists that the consent re- 
ferred to in Section 42 can be given only after 
the Government are satisfied on the hasis of 
a report by the Collector or after enquiry 
is held. The learned counsel points out that 
Ext. P-2 was not issued with the previous 
consent of the Government. No agreement 
under Section 44 was also executed by the 
Malankara Crthodox Syrian Church Medical 
Mission at whose instance the acquisition was 
started. So Exts. P-2 and P-3 are orders 
without jurisdict‘on. In support of his con- 
tention the learned counsel refers to the deci- 
sion of the Supreme Court in R. L. Arora v. 
State of Uttar Pradesh (AIR 1962 SC 764) 
wherein Wanchoo J. (as he then was) speak- 
ing for the Court said: 


the operative provisions of 
the Act for the purpose of acquiring land for 
a company will only apply when two con- 
ditions precedent have been satisfied, 
namely, Ey the previous consent of the ap- 
propriate government has been given to the 
acquisition, and (ii) the company has entered 
into an agreement as provided in the Act.” 

The learned counsel also contends that the 
purpose for which the acquisition is started 
is not a public purpose and so the proceed- 
ings are bad in law for that reason also. In 
rie Ba of this contention *he learned coun- 
sel also relies on a number of decisions. 


7. The learned Government Pleader 
contends that the stage from which Part VII 
of the Act has to be applied has not reached 
and hence the Original Petition is premature. 
The learned Government Pleader points out 
that provisions in Section 6 of the Kerala Act, 
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Il and the easresponding section 6 of the 
Land Acquisition Act, 1894 (Central Act) are 
not similar. The second proviso to Section 6 
(1) of the Centra] Act is in the following 
terms: 

“Provided further that no such declara- 
tion shail be made unless the compensation 
to be awarded for such property is to be 
paid by a Company, or wholly or partly out 
of public revenues or seme fund controlled 
or managed by a local authority”. 

8. The learned Government Pleader 
points out that under Section 19 of the Act 
the State Government or the District Collec- 
tor has the power to resort to emergency ac- 
quisition. But what exactly is the extreme 
ag in this case, the Government 
Pleader cannot say. It is pertinent to pote 
that no light is thrown on this aspect of the 
matter by the counter-affidavit filed in the 
case also. On the question of the delay 
caused in issuing Ext. P-8 notice the Govern- 
ment Pleader contends that that cannot be 
an indication that there was no urgency as 
a matter of fact. The Government Pleader 
relies on the decision of my learned brother 
Gopalan Nambiyar J. in Raman v. District 
Collector (1967 Ker LT 552). In the above 
decision, Gopalan Nambiyar J. said: 


“A delay of more than thirty days from 

the date of Section 3 (1) notification in pro- 
ceeding with the land acquisition will not 
necessarily spell a negation of urgency for 
the acquisition. The urgency is not to be 
tested from the date of the original notifica- 
tion. Hence the invocation of the urgency 
provisions was valid and proper.” 
The learned Government Pleader also con- 
tends that the purpose for which the acqui- 
sition is stated is a public purpose and re- 
lies on a number of decisions in support of 
his contention, 


9. On a consideration of the conten- 
tions of the counsel on both sides in the 
light of the facts and circumstances of 
the case I come to the following conclu- 
sions: No doubt the State Govemment and 
the District Collector have the power to in- 
voke Section 19 (4) of the Act and give a 
direction to the Land Acquisition Officer that 
the provisions of Section 5 of the Act need 
not be complied within the case of any land 
acquisition. 
that they are thereby denying the person in- 
terested in the land the right to object to 
the acquisition, This is a valuable right and 
it goes without saying that this right should 
not be interfered with unless there are com- 
pelling reasons. That is why Courts have 
repeatedly said that the emergency powers 
can be resorted to only in cases of emergen- 
cies which will brook po delay, Under Sec- 
tion 5 of the Act only thirty days’ time is al- 
lowed to the person interested in the land to 
file his objections. In a case where taking 
possession of the land cannot be put off for 
such a short eriod invoking of 
Section 19 (4) will be justified. Otherwise 
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‘Qnd respondent-District Collector. 


But it should be remembered 
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there will be no justification. Simply to suit 
the convenience of the Land Acquisition Offi- 
cer, Section 19 (4) of the Act cannot be im- 
voked. The urgency must be an urgency 
concerning the purpose of the acquisition 
and before invoking Section 19 (4) the Gov- 
ernment or the Collector, as the case may, 
be, must form a definite opinion about the 
application of the section. A mere statement 

at the matter is urgent is not enough. Noth- 
ing is stated in the counter-affidavit about 
the urgency, Moreover, the delay of more 
than a month in issuing Ext. P-3 notice to. 
the petitioners itself belies the story of ur- 
gency. The averment in the Original Peti- 
tion that there is already a motorable road 
to the staff quarters is not denied in the 
counter-affidavit. Then even if a better road 
is a must, where is the urgency. The acqui- 
sition in question is for the purposes of the 
Malankays, Urthodox Syriam Church Medical 
Mission Hospital and the respondents have 
no case that an agreement as contemplated 
by Section 44 of the Act has been executed. 














the Act, 

10. 
quash Ext. P-2 and set aside the order No. 
K. Dis, 18096/73/C3 dated 6-6-1973 of the 
Ext. P-S 
which is only a notice issued to the peti- 
tioners in pursuance of Ext. P-2 notification 
will not have any legs to stand when Ext, 
P-2 goes. So, Ext. P-3 is also quashed. The 
question whether the acquisition initiated by 
Ext. P-2 is for a public purpose or not is left 
open, Respondents 1 and 2 are free to ini- 
tiate fresh acquisition proceedings for the 
road in question. In that case, the request 
of the Ist- petitioner contained in his state- 
ment dated 19-9-1972 referred to in para. 8 
of the counter-affidavit should also be con- 
sidered before fixing the alignment of the 
road. The petitioners are to be given ar 
opportunity to file their objections under 
Section 5 of the Act and that must be con- 
sidered and disposed of. 


11, The Ongena Petition is allowed. 
er 


There will be no or as to costs. 
Petition allowed, 


For the reasons stated above, I 
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Neelakantan Sreedharan, Appellant v. 
Subba Bhakthan Narayana Bhakthan, Res- 
pondent, 
Second Appeal No. 955 of 1974, D/- 
80-10-1974. 


1S/JS/D868/75/RSK 


4S. Ker. [Prs. 1-9] 


Lessee in possssien — Lease for a period of 
six months — Lessee executing a Fresh lease 
deed agreeing to pay enhanced rent — Deed 
though not registered is best evidence of cre- 
ation of Lease by oral agreement accormpaiii- 
ed by possession. AIR 1943 Lah 127 (8), 
Followed. (Para 3) 

(B) T. P. Act (2882), Section 108 
Value of improvements in shop rooms 
Lessee is not entitled to — He cannot also 
invoke provisions of Kerala Act 29 of 1958. 
(Compensation for Tenants Improvements 
Act (Kerala Act 29 of 1958). AIR 1927 Mad 
776 Relied on. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1943 Lah 127 = 45 Pun LR le 


(FB) 
AIR 1989 Lah 423 = 41 Pun LR 498 2 
AIR 1927 Mad 776 = 53 Mad LJ 224 3 


P. Krishna Moorthy and P. C. Chacko, 
for Appellant; S. Narayanan Poti and S. 
Sankarasubban, for Respondent. 


JUDGMENT:— In this second appeal 
by the defendant two questions arise for de- 
termination, The defendant-appellant urges 
that there has not been a valid termination 
of the tenancy as required under Section 106 
of the Transfer of Property Act for the land- 
lord to recover possession, and secondly he 
claims value of improvements before eviction, 
Certain shop rooms and a portico belonging 
to the plaintiff were let out to the defendant. 
The rent agreed upon was Re. 1/- per day. 
Alleging default in the eon of rent after 
98-9-1967 the plaintiff filed O. S. No. 587/68 
for eviction of the defendant and for recovery 
of arrears of rent. In that suit the latter 
relief alone was granted as the court was of 
the view that there was no proper termina- 
tion of tenancy. Thereafter e plaintiff 
issued a registered notice on 5-1-1970 de- 
manding surrender of the building with ar- 
rears of rent by 10-2-1970. The defendant 
did not comply with that notice and so the 

laintiff filed the present suit. The defen- 
ant admitted the tenancy and pleaded that 


e 


—— 


the amount of arrears claimed by the plain- 
tiff is not due and also contended that there 


has not been a valid termination of tenancy. 
There was a further claim for value of im- 
provements. The learned Munsif found that 
there was no arrears of rent, held that there 
was a valid termination of the tenancy, 
found that the defendant is not entitled to 
any value of improvements and consequently 
decreed the suit for eviction, On appeal this 
decree was confirmed and hence this second 
appeal. : 


2. In the plaint the plaintiff alleged 
that the defendant took the property on rent 
and executed a rent deed on 10-2-1959. | In 
Ext. A-2 notice issued by him he required 
the defendant to vacate the building on 10- 
9.1970. Defendant admits the receipt of the 
notice, but contends that that will not con- 
stitute a valid termination of the tenancy, In 
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what way the notice is invalid is not stated 
in the written statement. At the time of the 
argument in tye trial Court a contenticn was 
taken that the rent deed executed by him 
does not create a valid lease in view of Sec- 
tion 107 of the Transfer of Property Act and 
the rent deed is not admissinie in evidence 
to prove the tenancy. The learned Munsif 
was of the view that the execution of a lease 
deed by both the lessor and the lessee as 
required in the third paragraph of Section 
107 is necessary only if the rent deed is cem- 
palsonly registrable. The rent deed is only 
or a pericd of six months and hence the 
Munsif took the view that the instrument 
need not be registered. This view was not 
accepted by the learned Judge. He found 
that Ext, A-I rent deed being unregistered 
and not executed by the lessor and the les- 
see is invalid and cannot be made use of for 
the purpose of finding out the date of the 
commencement of the tenancy even. Having 
taken that view he put the burden on the 
defendant to show the date of the commence- 
ment of the tenancy and as he has failed to 
establish that, the notice Ext. A-2 was held 
to be sufficient to terminate the tenancy. 
The conclusion arrived at by the learned 
Judge i dese the inadmissibility of the 
rent deed to prove the date of commence: 
ment of the tenancy is incorrect. The rent 
deed is executed by the lessee alone. It is 
also not registered ‘and therefore it is inad- 
missible to prove the creation of a lease by 
an instrument. But, it is admissible to prove 
the creation of a lease by oral agreement ac- 
comnanied by delivery of possession as men- 
tioned in Section 107 of the Transfer of Pro- 
perty Act, The rent deed can be relied on 
to establish the jural relationship between 
parties. It contains an admission or an 
acknowledgment by the defendant who is 
sought to be made liable that he is a tenant 
and that is the best evidence that one can 
ossibly have as to the oral agreement of a 
ease. It is well known that documents re- 
lating to sales, leases and mortgages come in- 
to existence only after agreements arrived at 
between the parties to these transactions. 
The lessor and lessee generally agree to the 
terms of the tenancy beforehand and then 
reduce to writing what has been agreed 
upon. In such cases oral agreement of lease 
can be spelt out of the rent deed executed 
by the lessee and there can be no bar that 
would prevent a court from looking into such 
a document for this purpose. A similar ques- 
tion arose for consideration in Mohan Lal 
v. Ganda Singh (AIR 1948 Lah 127) (FB), 
At page 128 it has been observed thus:—— 


“The amended Section 107, T. P. Act, 
deals with the modes how a tenancy can be 
created so exhaustively that there is now no 
scope for the argument that a lease could be 
created in any manner other than what has 
been specified in that section. But, if ~- 
kabuliyat is not, in accordance with the view 
taken in AIR 1939 Lah 423, a lease within ` 
the meaning. of Section 107, T.-P. Act, and 


4° 
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of Civil Judges Class I, but had only prepar- 
ed a list of persons who had qualified to 
exercise the powers of the Court of Civil 
Judge Class I and in turn would further 
qualify themselves for promotion as Addi- 
tional District Judges. A person who has 
not been found fit to exercise the powers of 
the-Court of Civil Judge Class I, does not 
to be considered for still higher 
powers of the Court of the Additional Dis- 
ai Judge, follows as a necessary corrol- 


35. The mere fact that such a list, 
is prepared, would not give the person in- 
cluded: in the list an indefeasible right to 
promotion as an Additional District Judge. 
He must maintain his fitness for promotion 
till such time his turn comes for being con- 
sidered for promotion. If he does not main- 
tain efficiency, he can any time be eliminat- 
ed from the list and that can never be cons- 
trued as ‘reduction in rank’. A person, who 
was earlier dropped, could as well exert and 
show better proficiency and claim to be in- 
. cluded in the list and be restored to his ori- 
ginal place of seniority. The resolution the 
‘Court had adopted, was in the nature of an 
not an inflexible rule 
“òf a statute, but just a norm, which could 
“conveniently serve the object. 


86. We have cases wherein a person 
officiating in a higher post was reverted to 
his substantive post and the question arose 
whether the action was penal, whether it en- 
tailed forfeiture of his pay, or loss in the 
seniority in the substantive rank or had at- 


fected his chances of future promotion. In 
the present case, however, such a question 
would not arise because while presiding over 
the Court of Civil Judge, I, the petitioner 
could not be said to be officiating on a 
higher post. Whether he presided over the 
Court of Civil Judge Class IX or over the 
Court of Civil Judge, Class I, he was just 
a Civil Judge in the cadre meant for man- 
ning both types of Courts. 


37. In this view of the matter, the 
third question should also be answered in 
the negative. My answers to all the ques- 
tions referred to in para 2 (here para 22) 
above are in the negative. 
© P. K. TARE, C.J.:— 88. I have 
had the advantage of perusing the differing 
orders proposed by my learned brothers, 
Raina, J. and Malik, J. The facts have 
been succinctly stated in the order of my 
brother Raina, J. and I need not repeat them 
except to appreciate the main questions aris- 
ing. Out of the three questions referred by 
the Division Bench to a Full Bench, both 
Raina, J. and Malik, J. have concurred that 
questions Nos. 1 and 2 should be answered 
in the negative and I agree with them. 
However, as regards question No. 3, Raina, 
- J. is of the opinion that the reversion of a 
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Judge from Civil Judge, Class I to Civil 
Judge, Class II would amount to reduction 
in rank; while Malik J. has expressed the 
opinion that it would not be so. It is, 
therefore, necessary to examine as to what 
the phrase ‘reduction in rank’ signifies. 


39. There can be no doubt that as 
laid down by their Lordships of the 
Supreme Court in Parshottam Lal . Dhingra 
v. Union of India, AIR 1958 SC 36, the 
phrase has a technical meaning with refer- 
ence to the service rules. It would imply 
i) reduction to a lower post, (ii) or to a 

wer time scale, (iii) or to a lower stage in 
the same time scale. Thus, the consequen- 
ces of reduction in rank would have- the 
effect of putting an employee in a lower 
post or in the alternative to a lower time 
scale or to a lower stage in the same time 
scale. Therefore, we have to examine whe- 
ther the reversion of the petitioner from 
Civil Judge, Class I, to Civil Judge, Class II, 
had any of the said consequences. ` 


40. An anomalous position has been 
created on account of the fact that the ser- 
vice rules do not exactly conform to the 
Madhya Pradesh Civil Courts Act, 1958. 
The Civil Judge, as he is ordinarily known, 
exercises not only civil powers, but also cri- 
minal powers. Before the coming into force 
of the Code of Criminal Procedure, 1973 
with effect from 1-4-1974, the Madhya Pra- 
desh State Judicial Service (Classification, Re- 
cruitment and Conditions of Service) Rules, 
1955, although not in force legally, were for 
all practical purposes adopted by the State 
Government as also by the High Court. 
Under the Central Provinces Civil Courts 
Act, 1917, there were separate Courts of" 
Civil Judge, Class I and Civil Judge, Class II 
and the former of which could be consider- 
ed to be a promotion post. The next 
higher post was that of the Additional Dis- 
trict Judge and according to the view pre 
vailing then, the Court of the Additional | 
District Judge used to be a part and parcel 
of the Court of the District Judge. But, all 
the same the pay scales were different. In 
the year 1956 the Central Provinces Civil 
Courts Act, 1917, was amended and the dis- 
tinction between Civil Judge, Class I, and 
Civil Judge, Class II was abolished and 
thereafter, the lowest cadre was that of Civil 
Judges. The next cadre was that of Addi- 
tionai District Judges and the next thereafter 
was the cadre of District Judges. So far as 
the District Judges were concerned, the 
Indian Administrative Service Rules were ap- 
plied to them in almost all respects except 
some. As such, under the Service Rules al! 
Civil Judges were of the same cadre, whe- 
ther they exercise powers of Class I or 
Class II. On the criminal side they all used 
to be Magistrates of First Class irrespective 
of the powers on the civil side. The posi- 
tion was again altered on account of the 
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Madhya Pradesh Civil Courts Act, 1958, 
which again created separate Courts of Civil 
Judge, Class TI, who would exercise powers of 
trial of suits valued up to Rs. 5,000/-; while 
the Courts of Civil Judge, Class I, would be 
able to try suits valued up to Rs. 10,060/-; 
and thereafter, the jurisdiction would be that 
of the Additional District Judge and the Dis- 
trict Judge. But, on the criminal side, no 
change was made except under the Code 
of Criminal Procedure, 1973, whereunder 
Chief Judicial Magistrates have been intro- 
duced, who are competent to sentence a per- 
son to imprisonment up to seven years and 
Assistant Sessions Judges, who are compe- 
tent to sentence a person up to ten years. 
After the coming into force of the Code of 
Criminal Procedure, 1978, Chief Judicial 
Magistraies have been appointed in the 
State, who on the civil side are still known 
as Civil Judge, Class I. Assistant Sessions 
Judges have not yet been appointed. This 
state of affairs has created an anomalvus 
position. However, as long as the State 
Legislature does not intervene or the State 
Government in exercise of its powers under 
Article 162 read with Article 309 of the 
Constitution of India does not make a provi- 
sion, the anomalous situation arising out t 
difference in the statutory powers exercised 
by the Judges and the Service Rules has. to 
be resolved. For the purpose of Art. 311 
of the Constitution of India, I am of the 
opinion that it is the Service Rules which 
have to be looked into to ascertain as to 
whether there is in fact a reduction in rank. 


> Al. The petitioner was recruited as 
Civil Judge in the year 1962 and was con- 
firmed in 1964. He was posted as Civi! 
Judge, Class If. On 24-5-1968 he was post- 
ed as Civil Judge, Class I. It appears that 
the High Court was not probably satisfied 
with his performance and, therefore, on 
13-5-1969 he was posted to Seoni as Civil 
: Judge, Class II. But, even so, the petitioner 
exercised Magisterial powers of the first class 
on the criminal side even after the so-called 
reversion. It did not affect his pay in any 
manner. We have, therefore, to examine 
whether this amounted to reduction in rank. 


42. The High Court by resolution, 
dated Ist October, 1969, resolved that selec- 
tion of a Civil Judge, Class II, as a Civil 
Judge, Class I, shall be deemed as promo- 
tion and that being so only cases of Civil 
Judges, Class I, shall be considered for pro- 
motion as Additional District and Sessions 
Judges in order of their seniority. The 
High Court thus in the matter of promotion 
as Additional District Judges gave prefer- 
ence to Judges, who came to be appointed 
as Civil Judge, Class I, and the chances ot 
promotion for Civil Judges, Class I, thus 
receded. There was no bar to the promo- 
tion of a Civil Judge; Class: II, to the post 
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of an Additional District Judge. This matter 
was raised in the case of B. A. Nigam v. 
Régistrar of the High Court of Madhya Pra- 
desh, 1971 MPL] 973 = (1972 Lab IC 95). 
However, the view of a Division Bench of 
this Court was reversed by their Lordships 
of the Supreme Court in Registrar of High 
Court of Madhya Pradesh v. B. A. 


‘Nigam, 1973 MPL] 680 = (AIR 1978 SC 


1271). We have, therefore, to examine the 
implications of the said Supreme Court 
decision. Though the Service Rules do not 
provide for classification of Civil Judges as 
Class I and Class II, the Madhya Pradesh 
Civil Courts Act, 1958, did provide for such 
classification and the former exercise greater 
powers. Their Lordships of the Supreme 
Court laid down that the High Court by 
passing the resolution had not created a new 
class of Civil Judges a new cadre. It was 
also held that the High Court was justified 
in taking the experience of the exercise of 
larger powers as a criterion for the post of 
Additional District and Sessions Judges and 
that such requirement had a rational relation 


to the suitability of Civil Judges for such 
promotion. With respect tothe said 


Supreme Court decision, my brothers Raina, 
J. and Malik, J. have come to contrary con- 
clusions. Brother Raina, J. is of the opinion 
that the third question posed before us does 
not stand answered by the said Supreme 
Court decision; while Malik, J. is of the 
opinion that the third question also stands - 
answered by the pronouncement of their 
Lordships of the Supreme Court, in B. A. 
Nigam’s case (supra). It is, therefore, neces- 
sary to ascertain whether the withdrawal ct 
powers of Civil Judge, Class I, from a Judge 
and posting him as Civil Judge, Class HM, 
would amount to a reduction in rank. Their 
Lordships of the Supreme Court in Hegistrar 
of the High Court of Madhya Pradesh v. 
B. A. Nigam (supra) have clearly laid down 
that the High Court had not created any 
separate cadre by adopting the resolution and 
that the criterion adopted by the High Court 
for promotion to the post of Additional Dis- 
trict and Sessions Judges was quite rational 
and reasonable because experience regarding 
exercise of wider powers would be a rele- 
vant consideration for such a promotion, The 
question about reduction in rank has, there- 
fore, in my opinion, to be answered in the 
light of the consequences that might ensue 
on account of withdrawal of such powers. 


43. As already indicated earlier, the 


powers on the criminal side would remain 
the same, namely, that the Civil Judge 


would still continue to be Magistrate First 
Class despite the fact that he may have been 
reverted from Civil Judge, Class F, to Civil 
Judge, Class IY. There would be no reduc- 
tion of pay. The only thing would be 
that he would lose his seniority and wou . 


' become junior to Civil Judges, Class I and 
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his chances of promotion would consequent- 
ly recede. Now losing seniority in the same 
grade or in the same time scale resulting 
in chances of promotion receding can cer- 
tainly not be equated with reduction in 
rank. The phrase ‘reduction in rank’ implies 
reduction to a lower post or to a lower time 
scale or to a lower stage in the same time 
scale, as laid down by their Lordships of 
the Supreme Court in Parshottam Lai Dhin- 

av. Union of India, AIR 1958 SC 2 
Coa Therefore, by no stretch of imagi- 
nation can loss of seniority resulting in re- 
ceding of the chances of promotion be term- 
ed as reduction in rank. The petitioner was 
neither reduced to a lower post, nor to a 
lower time scale, nor to a lower stage in 
the same me scale. Reduction has the re- 
sult of adversely affecting the status, as a 
Government servant holding a particular post 
or in the alternative-it would adversely affect 
pay. Therefore, if neither of the evil conse- 
quences ensues, the petitioners posting as 
Civil Judge, Class II, in the year 1969 can- 
not at all be considered to be reduction im 
rank, although it is true that his chances of 
promotion did recede and he would be con- 
sidered for promotion as Additional District 
Judge after the list of Civil Judges, Class I 
is exhausted. It is true that the pay scale 
is not the only factor to be considered in 
ascertaining whether a person has been re- 
duced in rank. Reduction in rank woul 
. mean either loss of status or loss of salary 
or loss of time scale. But where the 
chances of promotion recede, the same can 
never be equated with reduction in rank or 
where there is loss of seniority, the same 
can also not be considered to be reduction 
in rank. In this view of the matter I agree 
with my learned brother, Malik, J. in hold- 
ing that the third question should be answer- 
ed in the negative. 


Answers in the negative. 
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R. J. BHAVE AND J. P. BAJPAI, JJ. 


Prem Bai, Petitioner v. The State of 
M. P. and others, Respondents. 


Mise. Petns. Nos. 1123 and 1169 of 
1974, D/- 1-8-1975. 


(A) Land Acquisition Act (1894), 
Chapter 7 — Acquisition for companies — 
Land acquired by State for establishing 
industries given to company — Non-com- 
pliance with Chapter 7 if and when mate- 
rial. 

When the State Government acquir- 
ing lands for establishing industries gives 
them to a company for setting up a fac- 
tory and the responsibility for paying 
compensation is with the State Govern- 
ment it is clear the ownership of the 
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lands is with the State Government and 
the company is only a lessee. Therefore 
the acquisition cannot be challenged on 
the ground of non-compliance with Chap- 
ter 7. AIR 1971 SC 1033, AIR 1970 SC 984, 
AIR 1970 SC 1188 and AIR 1975 SC 1182, 
Followed. (Paras 5 and 6) 
(B) Land Acquisition Act (1894), S. 17 
(1) — “Arable lands” — Lands under eul- 
tivation are also included. AIR 1868 SC: 
870, Foll; AIR 1965 Bom 224, held im- 
pliedly Overruled by AIR 19§8 SC 870. 
(Para 9) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1182 = 1975 UJ (SC) 330° 5 
AIR 1973 SC 552 = (1973) 2 SCR 698 7 
ATR 1971 SC 1033 = (1971) 3 SCR 871 


5, 6 
AIR 1970 SC 984 5 
AIR 1970 SC 1188 = (1970) 2 SCR 908 5 
AIR 1968 SC 870 = (1968) 2 SCR 267 9 
AIR 1967 SC 1081 = (1967) 1 SCR 378 6 
AIR 1965 Bom 224 = 67 Bom LR 101 9 


_ 5, L, Jain and A. K. Jain, for Peti- 
tioner; S, K. Dixit, Dy. Govt. Advocate, 
for Respondents. 


BAJPAI, J. :— This petition has been 
heard along with M. P. No. 1169 of 1974 


(Sardar Bahu and another v The 
State of Madhya Pradesh and 2 
others), since both the petitions 
are based on similar facts and com- 


mon grounds and are against the common 
notifications under Secs. 4 and 6 of the 
Land Acquisition Act. Shri S. L. Jain, 
learned counsel appearing for the peti- 
tioners, in both the cases, had also made 
the statement that the arguments put 
forth in this petition will also be adopted 
for the other petition, i.e. M. P, No. 1169/ 
74, Under these circumstances, the order 
passed in this case will also govern the 
disposal of M. P. No. 1169/74. 


2. Certain agricultural lands þe- 
longing to the petitoners in both the cases ' 
have been acquired in accordance with ° 
the provisions of the Land Acquisition 
Ac‘ for the purposes of establishing in- 
dustry in Sagar district and the said pur- 
pose has been declared as public purpose 
for which acquisition has been made by 
the State Government. Notifications under 
Sections 4 and 6 have been issued on 
7-9-1974 and 17-9-1974 respectively and 
they were published in the Madhya Pra- 
desh Gazette dated 13-9-74 and 27-9-1974 
accordingly. 


3. The petitioners have challenged 
the aforesaid notifications on the ground 

t the proceedings taken for acquiring 
their lands are mala fide and have been 
taken in colourable exercise of powers 
under the Land Acquisition Act. Accord- 
ing to the petitioners, the acquisition of 
lands is for the purpose of a company, 
ie. M/s, Central India Paper and Board 
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Mills (Pvt.) Limited, in which one Raj- 
- kumar Jain is interested, ‘According to 
them, the purpose of establishing the in- 
dustry is not a public purpose. 

The petitioners urged that since the 
‘acquisition is for the company, the pro- 
ceedings are vitiated for want of non- 
compliance of the provisions of Chapter 
VII of the Land Acquisition Act, which is 
mandatory in cases of acquisition for 
companies. The learned counsel for the 
petitioners has also urged that the course 
of holding enquiry under Section 5-A and 
the opportunity of hearing objections has 
been avoided mala fide. There was no ma- 
terial before the State Government for 
forming an opinion trat the provisions of 
Section 17 (1) of the Land Acquisition Act 
were applicable and as such, due to emer- 
gent requirements, there was no necessity 
for applying the provisions of Sec. 5-A of 
the Land Acquisition Act regarding en- 
quiry before issuing the notification under 
Section 6 of the Act. 


The learned counsel for the petition- 
ers also stated that since the lands, al- 
ready under cultivation, cannot be treated 
as arable lands, Section 17 (1) of the Act 
could not be applied to the present case 
concerning agricultural. lands already 
under cultivation. It was also urged that 
since the notification under Section 4 of 
the Act has not been published in the 
locality by affixing a copy of the same and 


promulgating in the neighbouring area,-. 


subsequent proceedings in pursuance of 
the said notification under Section 4 of 
the Act are illegal and vitiated. 


å. The respondents, State of Ma- 
dhya Pradesh and the Land Acquisition 
Officer filed a return. It has been stated 
that after formation of the new State of 
Madhya Pradesh on 1-11-1956, several 
backward areas in the State were to be 
given proper opportunity for economie 
development and it was necessary to solve 
the burning problem of unemployment in 
such areas. It has been shown that the 
area comprised in tahsil Sagar in the 
central region has been declared as back- 
ward area by the Government of India. 
The State Government took a decision to 
see that industries and other projects are 
established in such area so that there 
may be industrial development resulting 
in opportunities of employment and fin- 
ancial improvements of the inhabitants in 
that area. The State Government, for this 
purpose, decided to provide facilities re- 
garding land, electricity and other issues 
so as to attract the industrialists for esta- 
blishing the requisite industries in parti~ 
cular areas. 


A survey was carried out to ascer-~- 
tain the type of industries which could be 
established and developed in particular 
areas according to the availability of raw 
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materials and other facilities. According 
to the survey report, it was found that 
there was sufficient scope for establishing 
a mill for manufacture of straw-board in 
Sagar tahsil and accordingly the State 
Government proposed to acquire about 20 
acres of land in village Kishanpura, tahsil 
and district Sagar. The lands belonging to 
the petitioners, in both the cases, are in- 
cluded in the proposed acquisition, Under 
these circumstances and in the absence of 
any specific allegation or material, either 
pleaded in the petition or substantiated 
before this Court, it is not possible to hold 
that the proposed acquisition was mala 
fide in any manner, The selection of the 
suitable area is within the discretion of 
the State Government, The area in ques- 
tion is adjacent to railway station Ishra- 
wara on Bina-Katni main line and Sagar- 
Bina main road, There is adequate supply 
of water and power in the vicinity of the 
area. Under these circumstances, there is 
no reason to hold that the proposal for 
acquiring the lands was in any manner 
motivated with any ulterior purpose. 


5. The contention of the petition- 
ers that the acquisition was for the com- 
pany and, therefore, compliance of Chap- 
ter VII of the Land Acquisition Act was 
necessary is also without any basis. It has 
been stated in the return filed by the 
State that the area was acquired for the 
purposes of establishing industries, The 
State Government was free to establish 
industries by developing the area and 
allowing even a private industrialist to 
use and occupy the same on lease. In view 
of the specific averment made in the re- 
turn in paragraphs 1 and 6, that the res- 
ponsibility of making payment of com- 
pensation is on the State Government out 
of the consolidated funds of the State, it 
is clear that the ownership of lands so 
acquired rests with the Government and 
the industrialist-company, i.e.. M/s. Cen- 
tral India Paper and Board Mills (Pvt.) 
Limited, has been allowed to occupy the 
said land only as a lessee for the purposes 
of establishing the industry for manufac- 
ture of straw-board etc. Now, there is no 
doubt regarding the legal position in this 
respect. ; 


Their Lordships of the Supreme Court 
have clearly held in Jage Ram v. State 
of Haryana, AIR 1971 SC 1033 that if the 
responsibility for payment of compensa- 
tion is shown to'be on the State Govern- 
ment, the acquisition cannot be treated as 
one governed by Chapter VII of the Land 
Acquisition Act concerning the acquisition 
for the companies. It has been also held 
that in such cases, it is not necessary to 
comply with the provisions of the said 
part. Similar observations have been 
made in Ratilal v. State of Gujarat, AIR 
1970 SC 984 and K. M, Chinni v. State of 


1976 


Gujarat, AIR 1970 SC 1188, Recently, in 
Inderjit C. Parekh v, State of Gujarat, 
AIR 1975 SC 1182, the same view has 
been adopted. 


6. In view of the aforesaid deci~ 
sions of the Supreme Court, it is not pos- 
sible for the petitioner to challenge the 
notifications on the ground that the pro- 
cedure prescribed for being followed in 
cases of acquisition of lands for compa- 
nies was not complied with. Under the 
circumstances, it is also not necessary to 
refer in detail to various cases cited by 
the learned counsel for the petitioners 
during the course of arguments, The other 
ease of the Supreme Court referred to by 
the petitioner, ie. Raja Anand v. State of 
Uttar Pradesh, AIR 1967 SC 1081 has al- 
ready been considered in Jage Ram v. 
State of Haryana, AIR 1971 SC 10338 
(supra). 


7. The petitioners have relied on 
Narinderjit Singh v. State of Uttar Pra- 
desh, AIR 1973 SC 552 for contending 
that because the notification was not pub- 
lished in the locality, all further proceed- 
ings in pursuance of the said notification 
were vitiated. However, in the present 
case, we are satisfied that the notification 
was duly published in the locality by af- 
fixing the copies of the same on important 
conspicuous places including the Gram 
Panchayat and notice board of the tahsil 
building ete. Necessary directions ‘were 
issued for making the proper publication 
and the official acts are presumed to have 
been carried out according to the rules. 
The petitioners have not been able to 
substantiate and place cogent materials to 
rebut the aforesaid presumption or the 
truth of the contention of the respondents 
that such publication was done. 


On the contrary, it is found from An~- 
nexures R-IV and R.V that specific objec- 
tion in this respect was also dealt with 
and disposed of by the Land Acquisition 
Officer and there is a specific mention that 
sufficient compliance regarding the publi~ 
cation. of the notices was done, The afore- 
said order-sheet is also signed by the 
counsel appearing for the petitioners, We 
have perused the certificates of publica~ 
tion endorsed by the process-server on the 
notifications, from the office-file of the 
Collectorate. The notification under Sec- 
tion 4 was duly published at conspicuous 
places in the neighbourhood of the fields 
in question apart from the village and 
railway station. The endorsement reads as 
belour— 


afar sit 
aga ares sara faa arn $ waT 
TAN sa Aisa Tt aA ata fea aris gz si TS 
Vania $ a asa a oi gA zat 
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3: — aia Praag Ñ | 
w— ià ENA ZART N | 
Ts — SUA 
aa Wad ata wear HA san RASA aa 
far ATA RR=-8- 5. 
9. ae fant aaa ase aad aga afea 
Page APA Rr-R-9y | 
R ad Port gaua Rais aegeoy ata 
RAJT 


Under these circumstances, no case is 
made out for interference of this count. 


_. 8 The learned counsel for the pe- 
titioners then contended that in view of 
the fact that more than 30 days’ time had 
elapsed between the date of notification 
under Section 4 of the Act and taking 


Was no urgency for applying the provi- 
sions of Section 17 (1) of the Land Acqui- 
Sition Act. The petitioners contended that 
they were given time to cut and remove 
the standing crops and this fact shows 


the notification, there was no urgency and 
that the notification is mala fide, 


9. Lastly, it was urged on behalf 
of the petitioners that Section 17 (1) of 
the Land Acquisition Act cannot be appli- 
ed to. agricultural lands already under 
cultivation, According to the petitioners, 
the term ‘waste and arable lands’ could 
include either waste lands or lands only 
fit for cultivation, but not lands already 
under cultivation, Reliance was placed on 
Sadruddin Suleman v. J. H. Patwardhan, 
AIR 1965 Bom 224. In view of the decision 
of their Lordships in Ishwarlal v, State of 
Gujarat, AIR 1968 SC 870, the earlier 
decisions of all other High Courts in this 
respect have been impliedly overruled. It 
has been held by the Supreme Court that 
arable lands also include such land which 
is already under cultivation. Thus, this 
ground also fails, 
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; 10. Under these circumstances, it 
is apparent that the petitions are abso- 
lutely misconceived and no case is made 
out for interference, ‘There was no vague- 
ness in the notifications. We have seen the 
original notifications. The public purpose 
has been specifically stated as “for esta- 
blishing industries”, The name of the 
village and the ecrage have also been 
stated with the remark that further de- 
tails in respect of tha map showing actual 
location of the khasra numbers were 
available in the office of the Assistant Di- 
rector of Industries, Sagar, for inspection. 
The challenge regarding vagueness was, 
however, only confined to the absence of 
the details of the name of the industry 
and purpose. We think that further de- 
tails of the industry are not necessary for 
showing the public purpose in the notifi- 
cations, under Sections 4 and 6 of the 
Land Acquisition Act. The public purpose 
has been sufficiently indicated and there 
fs no case of prejudice to the petitioners 
on this count. 


11. The petitioners have already 
made a claim for compensation at the 
rate of Re. 1 per square foot. However, 
this will be dealt with and disposed of 
according to law and procedure prescrib- 
ed by the Land Acquisition Act. 


12. The petitions (No. 1123/74 and 
No. 1169/74) therefore, fail and are dis- 
missed with costs, Counsel’s fee in this 
case at Rs 100. The amount of security, 
if any due, after necessary deductions of 
the costs and expenses, may be refunded 
to the petitioner. 

Petitions dismissed. 
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C. P. SINGH AND M. L., MALIK, JJ. 
Manoharlal Gupta and others, Appel- 
lants v. The Madhya Pradesh Electricity 
Board, Respondent. 
First Appeal No. 39 of 1971, D/- 7-7- 
1975.* 


{A) Indian Electricity Rules (1956), 
E. 91 — Death caused by live broken elec- 
tric wire in street — Liability of Electri- 
city Board for damages — Negligence — 
Burden of proof, 

The Electricity Board is not liable 
for nuisance caused by the escape of elec- 
trical energy on the principle accepted in 
the case of Rylands v, Fletcher L. R. 1 
Ex 265. It is however still liable for neg- 
ligence. It is negligence to omit to use 
. reasonable known means to keep the elec- 


*(Against decree of P. C. Gupta, Ist Addl. 
Dist. J., Raipur, in Suit No. 1-B of 1970, 
D/- 5-12-1970.) 
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tricity harmless, The burden of proving 
that there was no negligence is on the 
defendant and there is no obligation on 
the plaintiff to prove negligence. Further 
the standard of care required is a high 
one owing to the dangerous nature of 
electricity, If the defendant produces no 
materjal and offers no evidence to nega- 
tive negligence, negligence will be pre- 
sumed. This result will also follow on 
the principle of res ipsa loquitur. Live 
broken electric wires carrying high ten- 
sion energy are generally not found in a 
public place, street or road and, there- 
fore, if such a thing happens a prima facie 
inference can be drawn that there has 
been some carelessness on the part of the 
defendant in transmitting electric energy 
or in properly maintaining the transmis- 
sion lines. (Para 4) 
(B) Fatal Accidents Act (1855). S. 1-A 
— ‘Loss’ includes loss of services of the 
deceased — Damages — Quantum. 


The loss to which Section 1-A refers 
is not limited to cash payments which the 
deceased may be expected to make for the 
support of the plaintiff, but it also inclu- 
des loss of services. (1915) 1 KB 627, Rel. 
on. (Para 5) 


The assessment of damages in ordi- 
nary cases resolves into estimating the 
proper annual loss or dependency, the 
multiplicand and selecting the number of 
years of purchase, the multiplier. The ob- 
ject is to estimate what amount should 
þe awarded so that its income supple- 
mented by drawings on capital may yield 
the amount of annual dependency or the 
estimated remainder of the working life 
of the deceased, whichever may be shor- 
ter. The multiplier selected is not equal 
to the number of years of dependency or 
to the remainder of the working life of 
the deceased; it is much less, for it takes 
into account that instead of yearly pay- 
ments the Court makes an award of a 
lump sum payment and that future con- 
tingencies may cut short the dependency. 
Growing inflation has led to the caution 
of emphasising that the sum to be award- 
ed should be assumed to be invested at 
low interest rate i.e. 4 to 5%. AIR 1970 
Madh Pra 168, AIR 1975 Madh Pra 31 and 
1971 AC 115, Rel. on. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1975 Madh Pra 31 = 1975 Jab LJ 


1971 AC 115 6 
AIR 1970 Madh Pra 168 = 1970 MPLJ te 


(1915) 1 KB 627 = 84 LJKB 918 5 


(1866) LR 1 Ex 265 


M. L. Chobey with G. D. Kesawani, 
for Appellants; S. K. Seth, for Respon- 
de 


nt. 
SINGH, J :— This is an appeal by the 
plaintiffs against the dismissal of their 
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suit for recovery of damages under the 
Fatal Accidents Act, 1855, 


2. The facts are that the deceased 
Dharamwati Bai was the wife of Mano- 
harlal Gupta, plaintiff No. 1 aged 32 years, 
and mother of plaintiffs 2 and 3, Ramesh 
Kumar aged 10 years and Brijmohan aged 
3 years, The family lived in Ram Nagar 
Ward, Raipur. On 2nd October 1968 at 
about 6.30 pn. Dharamwati Bai went to 
a nearby tap to fetch water in a pitcher. 
While she was returning to her house her 
foot came in contact with a live electric 
wire and she got electrocuted and died. 
It appears that a naked copper wire used 
for conducting high voltage electric ener- 
gy had snapped between two poles and the 
deceased came in coniact with one of the 
ends of this wire and died. The plaintiffs 
instituted the suit giving rise to this ap- 
peal for recovery of Rs. 25,000 as damages 
on the ground that the defendant, the 
Madhya Pradesh Electricity Board, was 
negligent in not taking proper precau- 
tions for the maintenance of the elec ric 
line and for the safety of the passers-by. 
The defendant in its written statement 
denied the allegation of negligence, The 
trial Court dismissed the suit on the 
ground that the plaintiffs failed to prove 
negligence on the part of the defendant. 


3. It is not disputed ‘before us that 
the accident happened because the copper 
wire conducting high tension electric 
energy had snapped and the deceased 
came in contact with the live wire which 
touched the ground. Rama Rao (D.W. 1), 
who is an employee of the defendant, 
went on the spot after receiving informa- 
tion of the accident. In examination-in- 
chief he stated that according to his en- 
quiry he found that the wire had been 
cut or damaged by string used for flying 
kite. In paragraph 5 of his cross-examina- 
tion he, however, admitted that there was, 
in fact, no enquiry as to the cause of the 
accident and that he did not make any 
report excepting what is contained in 
Ex, D-1. Ex. D-1 does not make any re- 
ference to any enquiry or as to the reason 
how the wire had snapped and the acci- 
dent happened. 


4. The defendant has a statutory 
authority under the Electricity Act, 1910, 
read with the Electricity Supply Act, 1948 
to transmit electric energy. The de- 
fendant, therefore, cannot be made liable 
for nuisance for the escape of electrical 
energy on the principle accepted in the 
case of Rylands v. Fletcher, (1866) LR i 
Fx 265. The defendant, however, is still 
liable for negligence. It is negligence to 
omit to use all reasonable known means 
to keep the electricity harmless; (see 
Clerk & Lindsell on Torts, 13th Edition, 
paragraph 1536). The burden of proving 
that there was no negligence is on the de- 
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fendant and there is no obligation on <he 
plaintiff to prove negligence, Further, the 
standard of care required is a high one 
owing to the dangerous nature of electri- 
city; (see Charlesworth on Negligence, 
Sth Edition, p. 531). If the defendant pro- 
duces no material and offers no evidence 
to negative negligence, negligence will be 
presumed. T'his result will also follow on 
the principle of res ipsa Jloquitur. Live 
broken electric wires carrying high ten- 
sion energy are generally not found in a 
public place, street or road and, therefore, 
if such a thing happens a prima facie in- 
ference can be drawn that there bas been 
some carelessness on the part of the de- 
fend ant in transmitting electric energy or 
in properly maintaining the transmission 
lines. This inference is further supported 
by Rule 91 of the Indian Electricity Rules, 
1956. This rule provides that every over 
head line which is not covered with ‘n- 
sulating material and which is erected 
over any part of a street or other pubie 
piace or any fac ory or mine or on any 
ronsumer’s premises shall be protected 
with a device approved by the Inspector 
for rendering the line electrically harm- 
less in case it breaks. If the precaution 
under this rule is aken the line in case it 
breaks would become dead and harmless. 
The fact that the lime after it broke 
did not become harmless shows that ne- 
cessary precaution was not taken. As the 
defendant has not produced any evidence 
whatsoever to place the facts showing 
that all necessary precautions were taken 
and there was no negligence on its part, 
it must be held that the accident happen- 
ed because of the negligence of the de- 
fendant. 


5. On the question of liability for 
damages, it appears that the deceased did 
all the household work and looked after 
her infant sons. The plaintiffs claimed 
that the deceased in addition to this was 
also earning two to three rupees per day. 
This assertion is. however, not brought 
out from the evidence The defendant in 
its written statement admitted that the 
plaintiffs have been deprived of the ser- 
yices of the deceased which she was rer- 
dering in doing household work and in 
looking after the husband and ¢hildren. 
It is also admitted that she was earning 
Rs. 10 to 15 as a casual labourer. It is, 
however, contended that the plaintiffs are 
not entitled to claim damages for the 
loss of services of the deceased. In our 
opinion, the loss to which Section 1-A of 
the Fatal Accidents Act refers is not 
limited to cash payments which the de- 
ceased may be expected to make for the 
support of the plaintiff, but it also in-| - 
cludes loss of services. In Berry v. Humm 
& Co.. (1915) 1 KB 627, it has been held 
that the gratuitous services rendered by a 
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wife in the home are equivalent to pecu- 
diary benefit for which damages can be 
claimed under the Lord Campbell’s Act. 
Same principle must be followed in 
awarding damages under Section 1-A of 
the Fatal Accidents Act, We are, there- 
fore, of opinion that the plaintiffs are en- 
titled to be compensated for the loss of 
services of the deceased which she was 
rendering to them. 


G. The principles on which dama- 
ges are assessed have ‘been elaborately 
discussed in two Division Bench cases of 
this Court viz. Kamla Devi v. Kishan- 
chand, AIR 1970 Madh Pra 168 and Chau- 
rasia & Co., Chhatarpur v. Pramila Rao, 
AIR 1975 Madh Pra 31. These cases have 
taken note of all relevant Indian and 
English authorities including the recent 
decision of the House of Lords in Taylor 
v. O'Connor, 1971 AC 115, The principles 
deduced are that the assessment of dama- 
ges in ordinary cases resolves into estimat- 
ing the proper annual loss or dependency, 


the multiplicand and selecting the num- 


ber of years of purchase, the multiplier. 
The object is to estimate what amount 
should be awarded so that its income sup- 
plemented by drawings on capital may 
yield the amount of annual dependency 
during the remaining period of depen- 
dency or the estimated remainder of the 
working of the deceased, whichever may 
be shorter. The multiplier selected is not 
equal to the number of years of depen- 
dency or to the remainder of the work- 
ing life of the deceased: it is much less, 
for it takes into account that instead of 
yearly payments the Court makes an 
award of a lump sum payment and that 
future contingencies may cut short the 
dependency. Growing inflation has led to 
the caution of emphasising that the sum 
to be awarded should be assumed to be 
invested at low interest rate ie. 4 to 5%. 
(Munkman, Damages for Personal Inju- 
ries and Death, 5th Edition, p. 157). 


7. Although there is no direct evi- 
dence as to the age of the deceased, it can 
be safely presumed that she was of the 
same age as the plaintiff No. 1, her hus- 
band, The age of the plaintiff No. 1 at the 
time of accident was 32 years and the 
deceased must have ‘been of nearly the 
same age. She would have thus continued 
to render services which the family has 
lost for a period of thirty years, The an- 
nual pecuniary value of these services, in 
our opinion, should be fixed at Rs. 500. 
Applying sixteen as the multiplier the 
damages work out to Rs. 8000. The pre- 
sent value of annuity of Rs, 500 for esd 
years on the basis of interest rate at 5% 
also comes nearly to the same amount 
(see Archer’s Loan Repayment and Com- 
pound Interest Tables, 10th Edition, page 
366). The plaintiffs are, therefore, entitled 
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fendant, 


8. 7 The appeal is allowed. The 
plaintiffs sult is decreed for a sum of 
Rs, 8000 with interest at 5% from the 
date of decree of the trial Court till rea- 
lisation. The plaintiffs will get propor- 
tionate costs of both the Courts and the 
defendant will bear its costs throughout. 
As the pl aintiffs were allowed to sue and 
appeal in forma pauperis, the total 
amount of court-fees which would have 
been paid by the plaintiffs in suit and 
appeal had they not been granted permis- 
Sion to sue and appeal as pauper comes to 
Rs. 4,000 (Rs. 2000 in suit and Rs. 2000 
in appeal). We order that 2/8rd of this 
amount shall be recoverable by the State 
Government from the plaintiffs and will 
be first charge on the decretal amount. 
The remaining 1/3rd of the amount. of 
court-fees shall be recovered by the State 
a aaa from the defendant-respon- 
nt. 


Appeal allowed. 
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P. K. TARE, C. J. AND M. L, MALIK, J. 
Dinkar Prabhakar Mahaian, Petition- 


er v. 5. L. Agrawal and others, Respon- 
dents. 


Misc, Petn, No. 571 of 1972, D/. 14-8- 
cane of 1972, D/. 14-8 


(A) Constitution of India, Art. 226 — 
Natural justice — Madhya Pradesh Pre- 
medical Examination Rules (1970), R. 9 — 
Applicability of R. 9 — Student prosecut- 
ing his studies in III year of Medical Col- 
lege — Cancellation of his admission to 
M.B.BS, course without issuing show 
cause notice to him — R. 9 not available 
— Order quashed, (Madhya Pradesh Pre- 
Medical Examination Rules (1970), R. 9). 


One D belonging to Scheduled Caste 
was prosecuting his studies in the I[Ird 
year of the M.B.B.S, course in a Medical 
College, when his admission to the M.B.- 
B.S, course was cancelled on 16-9-1972 
because he had not taken Physics as a 
subject in his B.Sc, (Part I) examination 
and was, therefore, not qualified to appear 
in the Pre-medical examination held in 
the year 1970, to which examination he 
was wrongly admitted. He had passed his 
Higher Secondary School Certificate Exa- 
mination in 1965 in second division with 
Physics as one of his subjects. Though he 
passed his B.Sc. Part I (Pre-professional) 
Examination in 1967 in second division 
and B.Sc, Final in 1969, Physics was not 


“his subject. D’s writ petition against can- 


cellation of his admission was admitted 
and an ad interim writ allowing D to pro- 
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secute his studies was issued but declara- 
tion of his result was made subject to final 
order in writ petition. When the petition 
came up for hearing he was in the 5th 
year. 

Held (1) that the Government, while 
cancelling the admission, were exercising 
quasi-judicial functions and it was incum- 
bent upon them to issue a show-cause 
notice to D before inflicting the penalty 
of cancellation. AIR 1970 SC 1039, Relied 
on. (Paras 6, 10) 

(2) that action of removal from the 
College under R. 9 of the Rules for Pre- 
medical Examination (M. P.) could be 
taken only upon the proof that the candi- 
date had given false or incorrect state- 
ment in the application form. Rule 9 could 
not be applied to D’s case. Had a show- 
cause notice been given, D could success- 
fully plead that any action contemplated 
under Rule 9 was not warranted. 

(Para 7) 


Hence, the order of expulsion must 
be set aside on ground that no show cause 
notice was given to D before the penalty 
was inflicted and that the Rule 9 under 
which the action was purported to have 
been taken, was not available. (Para 10) 
Cases Referred: Chronological Paras 


AIR 1970 SC 1039 = (1970) 3 SCR 266 6 
AIR 1968 SC 718 = (1968) 2 SCR 366 8 
AIR 1966 Andh Pra 59 = (1965) 2 Andh 

WR 437 8 
AIR 1956 Mad 309 = (1956) 1 Mad LJ z 


R. K. Thakur, for Petitioner; K. K, 
Adhikari, Govt. Advocate (for Nos. 1, 2, 
3 and 5) and P. P. Naolekar (for No. 4), 
for Respondents. 


M. L. MALIK, J. :— This is a hard 
case, The petitioner, who was prosecuting 
his studies in the IIIrd year of the M.B.- 
B.S. course in the Medical College, Rai- 
pur received a letter on 16-9-1972 (An- 
nexure 9) from the Dean that his admis- 
sion to the M.B.BS. course had been 
cancelled because he had not taken Phy- 
sics as a subject in his B.Sc. (Part T) 
examination and was, therefore, not quali- 
fied to appear in the Pre-medical exami- 


nation held in the year 1970, 
to which examination he __ was 
wrongly admitted. The petitioner 


rushed to this Court for a writ of 
certiorari to quash the letter (Annexure 9) 
cancelling his admission to the medical 
courses and expelling him from the Col- 
lege, This Court gave an ad interim writ 
directing that the petitioner be allowed to 
prosecute his studies, the results of his 
M.B.B.S. terms to be declared after the 
final order in the writ petition was pro- 
nounced. The petitioner is now in the 
. Vth year and would shortly be appearing 
in the final M.B.B.S. examination. 
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O2 The petitioner had passed his 
Higher Secondary School Certificate Exa- 
mination—— A Course (i.e, Three years in- 
tegrated Regular) in the year 1965 in 
Second Division, Physics was one of the 
subjects he had offered. He passed his 
B.Sc. Part I (Pre-professional) Examina- 
tion in the year 1967 in Second Division. 
His subjects were Chemistry and Biology. 
He had not offered Physics as a subject. 
He passed his B.Sc. Final Examination in 
the year 1969, subjects being Chemistry 
and Biology. Physics was not his subject 
in B.Sc. Part I or in the Final B.Sc. In the 
year 1970, the petitioner filled in the pres- 
cribed form for admission to the Pre- 
medical Examination. He gave along with 
the form the requisite certificates and 
mark~sheets, and wrote a covering letter 
that his case be considered sympatheti- 
cally and as a special one. 


3. The petitioner was admitted to 
the Examination. He was declared duly 
passed, The results were notified. He was 
granted: admission to the Medical College, 
Raipur, and was also awarded scholarship. 
He passed his M.B.B.S Ist year, the 
home-examination, in the year 1971, and 
his second year which is called the M.B. 
B.S. First Examinetion in May, 1972. 
While prosecuting studies in the Ilira 
year, he was given the impugned notice. 


4. The petitioner contends that 
under the Rules for Pre-medical Exami- 
nation Madhya Pradesh of 1970 (Annexure 
R-I), the Pre-medical Examination Board 
which consisted of (i) The Additional Di- 
rector of Health Services (Medical Edu- 
cation) as Chairman (ii) The Deans ‘of 
Medical Colleges, and (iii) The Controller 
of Pre-medical Examination, was the final 
authority in the matter of admissions re- 
jections of admissions, Examiners, setters, 
tabulators, checkers, etc., and every mat- 
ter of policy connected therewith. The 
Board having exercised discretion in ad- 
mitting the petitioner to the examination 
and having selected him on his passing 
the examination, and having. notified his 
selection, the matter of admission stood 
finally decided which could not be re- 
agitated years after, That the petitioner 
had not been dishonest in giving parti- 
culars of his academic career and he had 
filed all the relevant certificates, the 
scrutiny of which would have revealed 
that Physics was not his subject in the 
B.Sc, (Part I) or in the B.Sc. Final Exa- 
mination, The petitioner had practised no 
fraud or deception. Instead, by his letter 
Annexure 6, he had drawn the attention 
of the Controller of the Pre-medical Exa- 
mination that he had been applying for 
admission during the past three years and 
being one of a Scheduled. Caste, his case 
could be treated more sympathetically 
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and as a special one and that this was his 
third attempt. 

That in giving admission, the peti- 
tioner was led to believe that whatever 
disqualification in eligibility he suffered 
from, was expressly or by implication 
condoned by the Board. He was allowed 
to prosecute his studies in the Medical 
College for more than two years and he 
did spend lot of his time, energy and 
money. That there was no valid justifica- 
tion for- depriving him of his professional 
career merely because the authorities had 
been remiss or negligent in informing 
themselves correctly of his qualifications 
at a proper time. The principles of estop- 
pel by negligence operated as much 
against them as against anybody else. 

That there existed no rule under 
which the petitioner could be ousted after 
his selection was notified except on the 
ground that the candidate had given false 
‘and incorrect statement in his applica- 
tion, which was not a fact in the present 
case, 

That the action of cancellation of the 
admission was taken in violation of the 
principles of natural justice, inasmuch as 
the petitioner was given. no opportunity 
whatsoever to meet the grounds of expul- 
sion. 

. 5. The: respondents seek to justify 
` the action taken on the ground that it 
was obligatory on the candidate applying 
for admission to possess the minimum 
qualifications of eligibility. One of the 
qualifications was that the candidate 
ought to have cleared his BSc. Part I 
Examination with Physics as a subject. 
The petitioner had not taken Physics as 
a subject in his B.Sc. Part I. He was, 
therefore, not eligible to apply. The mis- 
take came to be detected later and had to 
be rectified by the petitioner’s expulsion. 
There could be no waiver or condonation 
of the minimum qualifications, The card 
of admission issued to the petitioner did 
indicate that he was provisionally admit- 
ted ‘o the examination, subject to his ful- 
filling the provisions of the Rules for the 
Pre-medical Examination, 1970. The Gov- 
ernment, no doubt, delayed taking action 
but that would create no estoppel. 


6. Having heard the counsel, we 
are of the opinion that the petition must 
succeed. The first ground available to the 
petitioner is that the Government, . while 
cancelling the admission, were exercising 
quasi-judicial functions and it was in- 
cumbent upon them to issue a show-causé 
notice to the petitioner before inflicting 
the penalty of cancellation. That is the 
law laid down by the Supreme Court in 
the Board of High School and Intermedi- 
ate Education, U. P. v. Kumari Chittra 
Srivastava, AIR 1970 SC 1039. That was a 
case where a candidate’s admission to an 
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examination was cancelled because of 
shortage in attendance in lectures in a 
particular subject. This. is what their 
Lordships of the Supreme Court observed 
in paras 8 and 9 of their judgment:— 


“Whether a duty arises in a particu- 
lar case to issue a show cause notice be- 
fore inflicting a penalty does not depend 
on the authority’s satisfaction that the 
person to be penalised has no defence but 
on the nature of the order proposed to be 
passed. 


. Where the Board of High School and 
Intermediate examination had cancelled 
the examination of a candidate who had 
been allowed to appear at the examina- 
tion and had actually answered all the 
question papers, on the ground that he 
had been admitted to the examination in 
spite of shortage in attendance at lectures, 
without giving any show cause notice to 
the candidate, the action of the Board is 
vitiated by violation of rules of natural 
Justice, The Board in cancelling the exa- 
nation was exercising quasi-judicial func- 
tions and it was incumbent upon it to 
issue a show cause notice to the candidate 
porate inflicting the penalty of cancella- 
i on.” 


In the present case, no notice to show 
cause seems to have been issued to the 
petitioner, There was clear violation of 
the rules of natural justice and the order 
of cancellation cannot, therefore, stand. 


ie As it appears, the Government 
purported to act under Rule 9 of the Rules 
for Pre-medical Examination (Annexure 
R-I) which reads as under: 


“Any false or incorrect statement in 
the application form shall disqualify a 
candidate for admission to the examina- 
tion. Further if the candidate is selected 
on the basis of any false or incorrect 
statement, he shall be liable to be remov- 
ed from the College by the Dean or such 
authority as the State Government may 
specify.” 


Reading the Rule as it is, action of 
removal from the College could be taken 
only upon the proof that the candidate 
had given false or incorrect statement in 
the application form. The petitioner here 
was not guilty of false or incorrect state- 
ment in the application form. He had not 
practised any fraud and had concealed no 
information. Rule 9 could not be applied 
to his case. If that Rule could not be in- 
voked, we find no other Rule under which 
the action could be taken, once the candi- 
date was declared selected and was ad- 
mitted to the courses of study. Had a 
show-cause notice been given, the peti- 
tioner could successfully plead that any 
action. contemplated under Rule & was 
not warranted. 
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8. On the question of estoppel by 
negligence, we are at present not inclin- 
ed to express any opinion though there 
are authorities in support of the petition- 
er. To cite a few, in Registrar, University 
of Madras v, Sundara Shetti, AIR 1956 
Mad 309 a student was admitted to the 
Intermediate course and had almost com- 
pleted two years’ study when mistake was 
detected that the certificate of eligibility 
was wrongly stamped in the S.S.L.C. Book 
and the Registrar prevented the candidate 
from completing the Intermediate cour- 
ses. Their Lordships observed. 

“The University did hold out that the 
eligibility endorsement on the certificates 
was prima facie proof of the declaration 
of the eligibility of the candidate con- 
cerned. It is on the strength of the en- 
dorsement that the Princinal could pro- 
ceed to make admissions. Otherwise, at 
the time of admission, there would be ‘no 
other data to help the Principal to decide 
whether a candidate was or was not eligi- 
ble. 


This was a case of legal or equitable 
estoppel which satisfied practically 
the conditions embodied in Section 115 of 
the Evidence Act. A Mandamus should 
issue both to the University of Madras 
and to the Principal of the ‘Thiagaraja 
College to forbear from preventing the 
petitioner te complete his Intermediate 
esurse and appear for the Intermediate 
examination in due course.” 

In K. Jagannadham v. District Col- 
lector, Kurnool, AIR 1966 Andh Pra 59, 
a candidate was selected as a clerk and 
served the department for about 2 years 
when it was -detected that he had not ob- 
tained the requisite percentage of marks 
jn the Secretarial Course in the S.S.L.C. 
Examination and he could not have been 
permitted to appear in the competitive 
examination held in connection with the 
appointments, The candidate was not 
guilty of any fraud or misrepresentations. 
This is what the Court said: 


“There was no valid justification for 
depriving the petitioner of his service 
career merely because the authorities 
happened to be remiss or negligent in in- 
forming themselves correctly at the ap- 
propriate time of a matter which related 
to a period anterior to the petitioner’s 
appointment in Government service. The 
petitioner was entitled to the protection 
of the service rules under which he was 
appointed and which governed him. The 
authorities having brought about a situa- 
tion on the faith of which the petitioner 
embarked upon a service career, could 
not at so late a stage and so much to the 
detriment of the petitioner, be heard to 
say that the situation of their making 
should be regarded as not to have existed 
at all. The principle of estoppel operated 
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against the authorities in the circumstan- 
ees of this case.” 


Doctrine of equitable estoppel was 
invoked by their Lordships of the Sup- 
reme Court in the Union of India v. M/s. 
Anglo Afghan Agencies, AIR 1968 SC 
718 where a party had acted on the re- 
presentations made by the Government 
and on the basic concept of justice and 
fair play, the Government ought to have 
carried out their promises though not re- 
corded in the form of a formal con‘ract 
a uea by Article 299 of the Consti- 

ution. 


9. As said above, we are at pre- 
sent not inclined to say anything on the 
plea of estoppel. Suffice it to say that the 
authorities were culpably negligent in not 
undertaking the scrutiny of the papers 
submitted by the petitioner, and he join- 
ed the institution in the hope that his 
disqualification, if there was any, had 
been condoned and he was found eligible 
to appear in the Pre-medical Examina- 
tion. To such a belief, there could be rea- 
sonable foundation: first, the Board had 
an Overall power in the matter of policy 
and second, it was not the result in B.Sc. 
Part I that mattered but the number of 
marks the candidate obtained in a subiect 
in the Pre-medical Examination, (Please 
see Rule 4). The petitioner was a success- 
ful candidate even in Physics in the Pre- 
medical Examination though he had not 
offered it as a subject in the B.Sc. Part I. 
The basic knowledge of Physics the peti- 
tioner had, and we have reasons to be- 
lieve that having passed the special test 
of the Pre-medical Examination, the 
Board could in its discretion condone the 
initial disability. It would be worthwhile 
to recall that in good old days, Matricu- 
lates were being admitted to Medical 
Schools and the basic knowledge of Phy- 
sics up to Matriculation standard was 
considered sufficient. The petitioner here 
had passed his Higher Secondary School 
Certificate Examination with Physics as a 
subject. 


10. Before we embarked on the 
final decision of the case, we desired that 
the Controller of the Board or the Uni- 
versity should find a way out to help the 
petitioner. The way we suggested was 
that the Board should meet and condone 
the slight disqualification having permit- 
ted the boy to. prosecute the studies for 
all these years. The Board hesitated to 
take such a decision, we do not know the 
reason why The Registrar of the Univer- 
sity was asked if the boy could be per- 
mitted to appear in Physics subject alone 
of the B.Sc. Part I. He said, the Rules did 
not permit that. We did not explore - the 
avenues any further since but were in- 
clined to set aside the order of expulsion 
on the simple ground that no show cause 
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notice was given to the petitioner before 
the penalty was inflicted and that -the 
Rule 9 under which the action purports 
to have been taken, was not available. 


11. In the result, the petition is 
allowed and the letter dated the 16th 
September, 1972 (Annexure 9), by which 
the petitioner’s admission to the Medical 
College was cancelled, is quashed, ‘There 
shall be no order as to costs. Security be 
refunded to the petitioner. 


Petition allowed. 
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R. J. BHAVE AND J. P. BAJPAI. JJ. 
Dr. Mangat Ram Lalwani, Petitioner 
v. The Collector, Jabalpur and another, 
Respondents. 
r EE Petn. No, 1105 of 1974, D/. 1-8- 


(A) Constitution of India, Art, 341 — 
Presidential Order declaring Suryaban- 
shis in Jabalpur District as belonging to 
Scheduled Caste — Certificate granted by 
Tahasildar — Collector while counter- 
signing can make enquiries to satisfy him- 
self about its correctness— Not all Surya- 
banshis but only those residing in Jahal- 
pur belong to Scheduled Caste. 

(Paras 4, 6) 

R. C. Mishra, for Petitioner: S, L. 
Saxena, Govt. Advocate, for Respondents. 


BAJPAI, J.:— The petitioner. Dr. 
Mangat Ram Lalwani, is a medical prac- 
titioner residing at New Basti, Katni. Ad- 
mittedly. he is a refugee from West Pakis- 
tan and has settled, on rehabilitation, at 
Katni. He belongs to the area of Jacoba- 
bad in Sindh. 


2. By this petition, the petitioner 
seeks the relief that the order passed by 
the Collector (Annexure J) cancelling the 
certificate issued by the Tahsildar in his 
executive capacity, showing the petitioner 
as one belonging to Scheduled Caste. on 
the ground that the Sindhi refugees com- 
ing from West Pakistan have not been 
declared as members of the Scheduled 
Caste and that the certificate issued by 
the Tahsildar was wrong (be quashed). 
This certificate was obtained. for trying to 
secure an admission to the M.B.B.S. 
course in medical colleges of this State in 
the category of candidates of Scheduled 
Caste. There are certain concessions and 
preferences granted for the candidates of 
the Scheduled Caste in respect of admis- 
sion: to the aforesaid colleges by this State. 


3: The learned counsel for the 
petitioner has urged that the petitioner, 


though uses the surname ‘Lalwani’ was of 
ep erent NNN ANNI 
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“Suryabanshi” caste in Jacobabad district 
in Sindh, He urged that in the school- 
registers maintained at Katni, there are 
entries showing him as one belonging to 
“Suryabanshi” class, He states that the 
entry had been made on the basis of 
school certificate obtained from the edu- 
cational institution of Jacobabad. The 
learned counsel contended that because 
the Tahsildar had once issued the certifi- 
cate, it should have been presumed that 
it was after necessary enquiry and the 
Collector was bound to put his counter- 
signature and he could not again probe 
into the. matter, and also could not cancel 
the. certificate so issued by the Tahsildar. 


Å. Such a contention cannot be ac- 
cepted and no relief can be granted to the 
petitioner as prayed for by him in this 
petition. While putting his counter-signa- 
ture on the certificate, the Collector was 
not prohibited from satisfying himself 


‘after making necessary enquiries as to 


whether the petitioner really belongs to 

the Scheduled Caste or sub-caste as noti- 

fied under Article 341 of the Constitution 

of India in respect of Jabalpur district. 

Annexure B filed by the petitioner him- 

self mentions at item No. (4) of sub-clause 
: hi 


eeeneenee 


tes in the District of Jabalpur. In the re- 
turn filed by the State (respondents) it 
has been stated that on necessary en- 
quiry, it was found that the mention of 
the word “Suryabanshi” in the. School 
records of Katni, was fictitious and the 
petitioner has always specifically shown 
himself as Sindhi-Hindu by caste. Tt has 
been stated that in the certificate issued 
from the educational institution, ie. Mu- 
nicipal High School, Jacobabad, in Sindh 
district, the petitioner has been shown as 
belonging to ‘Ahuja’ (Hindu) caste and 
there is no mention of his caste as “Sur- 
yabanshi” in the said certificate granted 
on 20th April 1956, in respect of Balaram 
Mangatram., Copy of this certificate has 
been filed as Annexure R-3, It is thus 
clear that the case put up by the peti- 
tioner is without any basis and appears to 
be fictitious affair for any how securing 
admission in medical colleges in this State 
by taking advantage of a certificate show- 
ing him to be of Scheduled Caste. which 
was issued without proper enquiries. 


5. Now-a-days, there has been a2 
tendency to anyhow secure admission in 
certain courses of technical education by 
taking advantage of the concessions avail- 
able to the candidates of Scheduled Caste 
by persons who do not belong to such 
caste or sub-castes. The very fact that at 
Jacobabad (Sindh), the petitioner had 
disclosed himself as ‘Ahuja’ Hindu goes to 
show that even if any entry been 
made in the school registers at Katni, by 
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adding the word ‘“Suryabanshi” against 
the name of the petitioner, the same is 
without any basis and the petitioner can- 
not claim to be a member of the Schedul- 
ed Castes ac shown in item No, 4 relating 
to various classes of Chamars, The certifi- 
cate from the Sindhi Panchayat of Katni 
has also been filed by the respondents as 
Annexure R-1, which is signed by the 
President of the Sindhi Samaj of Katni, 
stating that the petitioner is a Sin: 

Hindu of high caste. The certificate from 
the Principal, Higher Secondary School, 
Katni, also states that the petitioner’s 
sons have been shown as belonging to 
‘Ahuja’ Hindu caste in the school-regis- 
ters. Under these circumstances, the case 
of the petitioner is absolutely false. No 
such relief for quashing the order passed 
by the Collector can be granted to. the 
petitioner by way of any writ as claimed 
by him. The petition is absolutely mis- 
conceived and is dismissed with costs. 
Counsel’s fee at Rs. 150. The amount of 
security deposit, if any, shall be refunded 
to the petitioner after deductions of costs. 


R. J. BHAVE J. :— 6. I entirely 
agree with my learned brother Bajpai, J. 
I may further add that even if it is as- 
sumed that the petitioner belonged to 
“Suryabanshi” caste residing in Sindh, he 
cannot claim to be a person belonging to 
“Suryabanshi” caste as a Schedule 
Caste inasmuch as only Suryabanshis re- 
siding in Jabalpur District who- were 
known as belonging to Suryabanshi caste 
were declared to be Scheduled Caste 
under the Presidential Order. All Surya- 
banshis residing all over India have not 
been declared to be belonging to Schedul- 
ed Caste. It is well known that even 
Kshatriyas claim their origin from the 
sun or the moon and they describe them- 
selves as “Suryabanshis” or “Chandra- 
banshis”; but for that reason they do not 
become members of the Scheduled Caste. 
As Bajpai, J. has rightly pointed out, this 
is only an attempt on the part of the pe- 
titioner to secure the advantages confer- 
red on the Scheduled Castes by falsely 
claiming that he belongs to that caste. 

7. The petition fails and is dis- 
missed with costs as directed by Bajpai, J. 

Petition dismissed. 
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Mulakhraj, Petitioner v. State _ Trans- 
port Appellate Authority, M. P. Gwalior 
and others, Respondents. 
Mise, Petn. No. 759 of 1972. D/- 31-7~ 
1975: 
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Mulakhraj v; S, T. A, Authority 


(Bajpai J.) {[Prs, 1-2} 

(A) C. P. & Berar Motor Vehicles 
Rules (1940), R. 73 (c) — Powers of ap- 
pellate authority — Applications for per- 
mit rejected on wrong view about effect 
of scheme as to relevant route — Remand 
in appeal not invalid. 


If facts and circumstances require 
and the subject-matter needs immediate 
decision the appellate authority can defi- 
nitely decide the case. But this does not 
mean remand is precluded in view of the 
specific language of the Rule. Such power 
of remand must be taken to be inherent 
in it by its very constitution as an appel- 
late authority. AIR 1970 Madh Pra 230 
(FB), Explained, (Paras 5 and 6) 

On facts held that order of remand 
was neither illegal nor without jurisdic- 
tion. As such a writ thereagainst cannot 
lie, l (Para 7) 
Cases Referred: Chronological Paras 
ea Madh Pra 230 = 1970 MPLJ a 


M. P. 45 


V. S. Dabir, for Petitioner; H. C. 


Kohli, for Respondent No. 3. 

BAJPAI, J. :— The petitioner claims 
a writ of certiorari for quashing the order 
passed by the State Transport Appellate 
Authority on 26-5-1972, filed as Annexure 
‘C’ by which the case regarding grant of 
a regular permit on Guna-Mungawali 
route has been remanded to the Regional 
Transport Authority for taking a fresh 
decision and disposing of the matter ac- 
cording to law. 


2. The facts relevant for the pur- 
poses of this petition are that applications 
were invited for one return-trip permit on 
the aforesaid route by the Regional 
Transport Authority, Gwalior, The peti- 
tioner and other respondents Nos. 3 to 5, 
were co-applicants. After publication of 
the applications, the question of grant of 
permit was considered by the Regional 
Transport Authority in its meeting held 
on 3-10-1968, The Regional Transport Au- 
thority, however, rejected all the appli- 
cations on 4-10-1968 on the ground that 
because a portion of about 38 miles of the 
route was covered by an approved scheme 
of nationalisation of transport services, 
known as scheme No. 54, the route was 
not available for grant of permit to other 
Operators and was reserved for operation 
by the State undertaking in accordance 
with the provisions of the aforesaid sche- 
me of nationalisation. The petitioner and 
other respondents, Nos. 3 to 5, preferred 
an appeal before the State Transport Ap- 
pellate Tribunal at Gwalior. 

The Appellate Tribunal was, how- 
ever, of the opinion that the Regional 
Transport Authority had wrongly reject- 
ed the applications on the ground which 
did not exist, As a matter of fact, the 
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route in question was not reserved for 
exclusive operation by the State Under- 
taking according te clause 5 of the Na- 
tionalisation Scheme and és such the ap- 
plications were liable to be considered on 
merits, It is evident from the order of 
the Regional Transport Authority that the 
applications were rcjected without consi- 
deration on merits under a wrong notion 
that the route was not available for ope- 
ration by other operators. The State 
Transnort Appellate Tribunal, however, 
instead of itself toking a decision for grant 
of permit in favour of any operator, re- 
manded the case to the Regional Trans- 
port Authority with a direction that the 
applications be disposed of by him ac- 
cording to Jaw after considering the 
merits of the applicants. The appeals re- 
gistered as appeal No, A-407/68 (by 
Mulakhraj — the petitioner, No. A-048/68 
(by Satyendra Prakash Tiwari — respon- 
dent 3), No. A-474/69 (by Ramnath— Res- 
pondent No. 4) anc A-56/70 (by Vishan- 
das — Respondent No. 5) were thus part- 
ly allowed and the cases were remanded 
to the Regional Transport Authority. 

3. The petitioner challenges the 
aforesaid order of the State Government 
Appellate Tribunal on the following two 
grounds:— 


(1) That the Appellate Tribunal could 
not and should not have sent back the 
cases to the Regional Transport Autho- 
rity, but should have itself decided the 
same because all relevant material was 
available on record, and even if some fur- 
ther material was needed, the same could 
have been obtained by the Appellate Tri- 
bunal; 

(2) That the operative part of the 
order of the Appeliate Tribunal creates 
scope for considering the cases of even 
such applicants wko had not preferred 
any appeal before the appellate Tribunal 
against the order rejecting their applica- 
tions. 


4, Shri V. S. Dabir, learned coun- 
sel for the petitioner relied on a Full 
Bench decision of this Court in Surendra 
Mohan Chaurasiya v, State Transport Ap- 
pellate Authority, 1970 MPLJ 253 = (AIR 
1970 Madh Pra 230). Shri Dabir contend- 
ed that the ratio of the aforesaid decision 
by the Full Bench of this Court clearly 
laid down that the Appellate Tribunal was 
not justified in making the order of re- 
mand, He went to the extent of saying 
tha‘ there was no such power of remand 
with the Appellate Tribunal unless it was 
shown that the material on record was 
insufficient to decide the matter and that 
further enquiry, which was necessary, 
was of such a nature that it could not be 
conveniently undertaken by the Appellate 
Authority. He also relied on the language 
of Rule 73 (c) framed under the Motor 
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Vehicles Act relating to the powers of the 
Appellate Authority, 

5. We have gone through the judg- 
ment relied on by the learned counsel for 
the petitioner. The Full Bench comprised 
of Shri Bishambhar Dayal, the then Chief 
Justice, Shri Justice R, J. Bhave and Shri 


Justice A, P. Sen. Three separate judg- 
ments have been recorded. Shri Justice 


Bkave dissonted from the view expressed 
by Shri Bishambhar Daval, the then Chief 
Justice, enunciating the proposition that 
there could be no remand unless the evi- 
dence was insufficient and that the further 
enquiry, which was necessary, was of 
such a nature as could not be convenient- 
ly undertaken by the Appellate Authority. 
Shri Bhave, J., however, agreed that in 
the particular case, involved in the Full 
Bench decision, the order of remand pass- 
ed by the Appellate Authority was liable 
to be quashed and the Appellate Autho- 
rity was to be directed to dispose of the 
appeals according to law. Shri A. P. Sen, 
J., made the following observations in his 
judgment:— 


UO seieus An order of remand under R. 73 
(c) would be a proper order, if it is made 
by the Appellate Authority, in a case 
where there is no material or in which the 
material on record is not sufficient for 
reaching a decision on the point at issue 
or where there is some material defect in 
procedure which renders the proceedings 
before the Regional Transport Authority 
radically defective............ The Appellate 
Authority being itself a Court of fact, and 
having all the evidence in the case þe- 
fore it, and being specifically empowered 
to direct such further investigation into 
facts, as it may deem necessary, is entitl- 
ed on such material or on the basis of 
such additional facts as come to light. to 
arrive at a different finding or come-to a 
contrary conclusion, on that evidence, if 
in its opinion the Regional Transport Au- 
thority’s finding was wrong.” 


These observations by Shri A. P. Sen 
J. clearly indicate that the Appellate Au- 
thority has full jurisdiction, in a case. to 
decide the case on facts also, if it finds 
that the findings of the subordinate au- 
thority are wrong and there is sufficient 
material on record to decide the issue. 
Shri Sen J. has also observed that the 
Appellate Authority could call for addi- 
tional facts also and could reverse the 
wrong finding of the subordinate autho- 
rity on the basis of such additional mate- 
rial. These observations cannot be said to 
enunciate the principle that the Appellate 
Authority is compelled and duty bound to 
decide the case finally even in the ab- 
sence of any finding recorded by the sub- 
ordinate authority or Tribunal and if it 
does not do so and remands the case by 
its order, then the same will be without 


1976 Mulakhraj v. S. T. A, Authority 


jurisdiction. What course the Appellate 

Authority should adopt depends upon the l 
nature of each case, If the facts and cir- 

cumstances are present and the subj ect- 

matter needs immediate decision, it will 

be definitely open to the Appellate Autho- 

rity to take a decision either on the basis 

of evidence already on record, or after 

taking additional evidence, but it does not 

necessarily mean that this course must be 

adopted as the only course so as to render 

any direction of remand as one without 

jurisdiction. This will be absolutely 

against the specific language, giving wide 

powers to the Appellate Authority ‘by 

Rule 73 (c) to make any order that may 

be just and proper after setting aside the 

impugned order. The question of propriety 

of an order cannot be decided by any 
hard and fast rule of universal applica- 

tion. It always depends upon the facts and 
circumstances of each case. Under these 
circumstances, the perusal of the judg- 

ments of Shri Bhave J. and Shri A, P. Sen 

J. makes it clear that the natio of the 

majority view of the Full Bench case was 

not that there is no power to remand a 
case even in the absence of a finding by 

the original Court or a Tribunal, 


6. Shri A. P. Sen J. further ob- 

served in paragraph 6 of his judgment 
that— 
“The language of Rule 73 (c) is not, 
therefore, one of curtailment but it ex- 
pressly leaves the questions at large be- 
fore the Appellate Authority which has 
not only full jurisdiction and power in 
the matter of grant or refusal of permits 
just as the Regional Transport Authority 
has, but may in the exercise of that juris- 
diction make such further enquiry as it 
deems expedient.” 


The question then is whether the 
power to remand a case must be regarded 
as having been conferred by necessary 
implications. It is certainly not excluded 
by the terms of Rule 73 (c) of the Motor 
Vehicles Act, Whether there is a special 
provision or not, the power to order a re- 
mand must be taken to be inherent in 
every Appellate Court or Tribunal in its 
very constitution as an appellate autho- 
rity. In paragraph 7, Shri A, P. Sen, J. 
observed— 


“Now, the Appellate Authority under 


Rule 73 (c) has a right to set aside the 
order against which the appeal is prefer- 


red. When it does so, it may 
go further and substitute its own 
order for the order ` appealed 
against or it may go so far and 


merely quash the order and require the 
Regional Transport Authority to restore 
the case to its file and decide it afresh. 
That construction of mine is clearly borne 
out by the language of Rule 73 (c).........” 
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These observations are clearly in con- 
sonance with the observations made by 
Shri Bhave J. Under these circumstances, 
even if the impugned order of remand in 
the Full Bench case was quashed by this 
Court, the said decision: does not lay down 
any such proposition as suggested by Shri 
V. S. Dabir, learned counsel for the peti- 
tioner. The existence of a power to pass 
any order cannot be construed so as to 
take away the jurisdiction of the Appel- 
late Authority to remand a case, if it does 
not itself pass any order on merits of the 
case on the ground that subordinate Tri- 
bunal or Court had not at all given „any 
finding. It is true that in a particular case - 
where it was brought to the notice of the 
Court that further remand will cause 
great hardship, for instance, a case under 
the Motor Vehicles Act involving grant of 
permit over a route not provided wth 
any transport facility or in immediate 
need of additional facilities of transport, 
the Appellate Authcrity may itself decide 
the case even in the absence of any find- 
ing by the subordinate Court, But this 
does not mean that it must do so. 


T. _ In this case, the applications 
were rejected on the sole ground that -he 
route was not available for operation by 
others. This was under a wrong notion 
about the effect of the scheme of nationa- 
lisation. Where cases are dealt with and 
considered on merits by the subordinate 
authority, ie. the Regional Transport Au- 
thority, there is always a larger scope for 
proper scrutiny and screening of the ap- 
plicants even at the instance suo motu of 
the Regional Transport Authority, be- 
cause while deciding grant of permit, the 
larger interest of travelling public is the 
main factor. Even if various applicants 
are not able to bring sufficient material, 
the Regional Transport Authority is al- 
ways equipped with necessary data and 
records and is in a position to check and 
verify the various allegations and eoun- 
ter-allegations made by the parties. All 
this cannot be done so conveniently by 
the Appellate Authcrity ie. the State 
Transvort Appellate Authority. 


Thus, if in the absence of any such 
case of urgency or public inconvenience, 
brought to the notice of the Appellate 
Authority, the case is remanded for a 
fresh disposal by the Regional Transport 
Authority, such an order does not become 
either illegal or without jurisdiction so as 
to call for interference by us in exercise 
of our jurisdiction under Articles 226/227 
of the Constitution of India. The ratio of 
the Full Bench decision, as dis ed 
above, also does not render such an order 
of remand as illegal or without jurisdic- 
tion. 

8. A perusal of the judgment re- 
corded by Shri Bishambhar Dayal. the 
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then Chief Justice, makes it clear that he 
also did not rile out the possibility of 
making an order of remand. He was main- 
ly concerned with the facts and circum- 
stances that delay in disposal of the ap- 
plications for grant of permits causes 
great inconvenience to the travelling pub- 
lic and the proper and convenient proce- 
dure in such cases would be to dispose of 
the appeals finally as far as possible. As 
observed in paragraph 9 of the judgment, 
his Lordship expected that remand should 
mot be made only to enforce judicial dis- 
cipline and, therefore, the proper princi- 
ple on which a remand order can be made 
was that the material on record was in- 
sufficient to decide the matter and the 
further enquiry could not be conveniently 
undertaken by the Appellate Authority. 


The other members of the Bench i.e. 
Shri Bhave J. and Shri A. P. Sen J. have 
not gone to this extent. Their observations 
in this respect keep the question of mak- 
ing aremand at large before the Appellate 
Authority in his discretion accorcing to 
the facts and circumstances of each case. 
For the reasons stated above, we find 
that the first contention urged Sy the 
petitioner is of no avail and cannot ‘be ac- 
cepted so as to invalidate the order pass- 
ed by the Appellate Authority in the 
present case, 


9, So far as the second contention 
is concerned, reading of the operative part 
of the order in paragraph 6 of Annexure 
C, as a whole, makes it clear that the re- 
mand was confined to the cases concern- 
ing the four appeals preferred before the 
Appellate Authority. The Appellate Au- 
thority has, in the beginning of paragraph 
§, made a specific order regarding success 
in part of the four appeals and then it has 
been observed that the order dated 4-10- 
1968 passed by the Regional Transport 
Authority is set asid2 and, therefore, it 
has been stated that the cases are re- 
manded to the Regional Transport Autho- 
rity, Gwalior, with the direction that exa- 
mination of those cases be made de novo, 
in the light of the provisions of the Sche- 
me and then appropriate decision on 
merits be taken thereafter, The specific 
mention of the words— “these cases are 
remanded” and “examination of those 
cases be made de novo” jis sufficient 
enough to indicate that the order of re- 
mand is confined only to the cases, which 
were pending in appeal before the Appel- 
late Authority and the details of which 
have ‘been: specifically quoted in the ope- 
rative part of the order. Thus, this ground 
of attack also fails. 


10. The petition, therefore, de- 
serves to be dismissed and is accordingly 
dismissed with costs. Counsel’s fee 
Rs. 100..The amount of security, if. any, 
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disposited be refunded to the petitioner 
after deductions of costs. eee 


Petition. dismissed. 





AIR 1976 MADHYA PRADESH 48 
S. M. N. RAINA, J. 


Pannalal Tayal, el 
State of M. P., EN oor © i 


Second A; N: i “ 
ee pea ppeal No. 256 of 1972, D/ 
(A) Specific Relief Act (1963), S. 34— 
rroviso — Suit by a Government servant 
in regard to service matters — Declara- 
tion itself is sufficient and consequential 


relief need not be claimed 
relief, pe ee 


The declarations claimed by Civil ser- 
vants in regard to service lars stand 
on a different footing. In such a case a de- 
claratory decree serves the punpose, the 
consequential relief being implicit in it, 
and, therefore, it is not necessary for the 
plaintiff to seek any further relief. Once a 
declaration has been made, the logical 
consequences of such declaration are im- 
plemented by the Government and, there- 
fore,it is not necessary to seek any con- 
sequential relief in such cases. 1962 Jab 
LJ (SN) 228 and AIR 1966 J&K 124, Re- 
lied on. (Para 12) 
Cases Referred: Chronological Paras 


AIR 1967 SC 436 = (1966) Supp SCR 270 
10 

AIR 1966 J & K 124 = 1966 Kash LJ 401 
13 


1962 Jab LJ (SN) 228 12 


_M. P. Bhatnagar, for Appellant; R. S. 
Bajpai, Govt. Advocate, for Respondent. 


JUDGMENT :— This is a second ap- 
peal by the plaintiff arising out of a suit 
[pertaining to service matter regarding his 
seniority and fixation of pay. ` 


2 The plaintiff-appellant was ap- 
pointed as a clerk on 14-10-1947 in the 
former State of Gwalior, He served in the 
Food Department of the former State of 
Madhya Bharat upto 31-83-54. On 1-4-54 
he was retrenched from that department, 
but was absorbed on the post of Upper 
Division Clerk in the Tahsil Office at Shiv- 
puri on 5-10-54 in the grade of Rs. 50-3- 
80. Thereafter, he was transferred to the 
Treasury Shivpuri and worked there as 
Upper Division Clerk upto August 1957. In 
the provisional integration list of emplo- 
yees of the Treasury of Madhya Bharat he 
was shown as a confirmed Treasury Ac- 
countant and his name appeared at serial 
“(Against decree of S: N. Pandaya, D. J,” 

a. 


in C, A. No. 6-A of 1970, D/- 16-2-1972 
GS/HS/C615/75/RSK _. 
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AIR 1976 MADRAS 65 
RAMAPRASADA RAO. J. 


Smt. Chandravalli Bai. Petitioner v. 
Sha Poonamchand Hittalal. Respondent. 


Civil Revyn. Petn. No. 3827 of 1974. 
D/- 26-8-1975.* 

(A) Tami] Nadu Buildings (Lease and 
Rent Control) Act (18 of 1960). S. 14 (1) 
(b) — Application for eviction of tenant of 
a portion of building for purposes of de- 
molition and reconstruction — As part of 
building is also a building within S. 2 (2). 
such application by landlord is maintain- 
able — Question whether or not eviction 
petitions against tenants of other portions 
of the building are filed. is immaterial — 
Such case is not automatic illustrative of 
mala fides of landlord — (1969) 1 Mad LJ 
587, Followed. (Para 3) 


Cases Referred: Chronological Paras 
(1969) 1 Mad LJ 587 = 82 Mad LW 139 2 

ORDER :— The Rent Controller Ap- 
pellate authority certainly has exceeded 
its limits in the exercise of its iurisdic- 
tion and has chosen to bvnass the well ac- 
cepted principle laid down bv a Division 
Bench of this Court and which itself has 
stood the test of time for a considerable 
time. The petitioner landladv wanted the 
respondent to vacate the portion of the 
building in 202 N. S. C. Bose Road. Mad- 
ras. for the avowed purposes of demoli- 
tion and reconstruction of the same. The 
petition was filed under Section 14 (1) 
(b) of the Tamil Nadu Buildines {Lease 
and Rent Control) Act. 1960 hereinafter 
referred to as the Act. The Rent Con- 
troller rightly ordered eviction. On ap- 
peal the appellate authority bv a cavalier 
reasoning but without apvlvine the well 
established law of the State as laid down 
by the Division Bench of this Court has 
reversed the same and allowed the appeal 
and remitted the matter back to the Rent 
Controller for a disposal of the same in 
the light of the observations made bv him. 
According to the appellate authority if 
there are other tenants occupving anv 
other portion of the same building and 
no eviction application has been filed 
against any one or more of them. the pre- 
sent application for eviction directed 
against the respondent alone. cannot be 
considered to be bona fide. 


It was in those circumstances the 
order of remit was made. On a reading 
of the appellate order. I find that the 
learned Judge is not emphatic that the 
petitioner is not going to demolish the 
premises in the occupation of the respon- 
dent for purposes of reconstruction. But 


*(Against order of Sm. C€. C.. Appellate 
TO Madras in H. R. A. No. 47. of 
1974). 


AT/AT/A5/76/SSG 
1976 Mad./s II G—31 





Chandravalli Bai v. Sha Poonamchand (R. Rao J.) 


[Prs.-1-3] Mad. 65 


what weighed in the mind of the.avpel- 
late authority was that since the building 
was let out to different tenants and such 
tenants were occupying independent and 
separate portions thereof. in the absence 
of a reauest to demolish the entire build- 
ing (as a whole) and without the concur- 
rent applications for eviction filed against 
such other occupants of the other portions 
of the building. Section 14 (1) fb) (would 
be inapplicable as according) to him the 
petition savours of mala fides. 

2 It does not appear from the 
judgment whether the appellate authoritv 
was apprised of the position as is clear 
from the ratio in the Division Bench iudg- 
ment in Selvaraj v. Narasimha Rao. 
1969-1 Mad LJ 587. If it was broucht to 
his notice it is very unfortunate that the 
appellate authoritv did not follow it. The 
only reasonable presumption that I could 
draw is that he was not able to under- 
stand that decision and hence he did not 
follow it. But if he did understand the 
ratio decidendi therein then the order of 
remit made by him and the observations 
on which the order of remit is based are 
absolutely without jurisdiction and is 
quite contrary to the well laid principle 
in the above decision. 

3. The learned Judges constituting 
the Division Bench made it clear that 
there is in-built in Section 14 (1) (b) of 
the Act a safeguard under which the 
tenant could take shelter so as to thwart 
any pretence on the part of the landlord 
in the matter of the demolition of the 
building for purposes of reconstruction. 
The lever that is provided in the section 
is so obvious. for. the tenant can seek for 
restitution if the landlord who has to 
peremptorily give an undertaking as 
provided for in Section 14 (2) fails to de- 
molish the same within the prescribed 
time. The landlord should make it ap- 
pear that his intention. ever since he 
Started his petition for eviction at the 
threshold of the Rent Controller’s Court 
till the date when he physically and 
practically began to demolish his own 
property. was that the building has to be 
demolished for purposes of reconstruction. 
Whatever reason might prompt an indivi- 
dual to destroy his own property that 
cannot be the subject-matter of investiga- 
tion bv a Court of law. It is in this sense 
the halo of bona fides which plays a very 
prominent part in so far as petitions under 
the other sections of the Act are concern- 
ed. sinks. in my opinion. to more or less 
to an insignificant level. 

In view of the fact that the landlord 
comes forward openly and publicly to — 
demolish and destrov his property. that 
would not be a case which is automatical- 
lv illustrative of the mala fides of the 
landlord. In such circumstances. there 
cannot be anv acid test to measure the 
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bona fides of the landlord in the matter 
of such evictions. It is this which was 
made clear in the Division Bench tuds- 
ment. In spite of it the appellate autho- 
rity thought that since the respondent was 
occupying only a part of the building and 
as the landlord has sought for eviction of 
the respondent only from that part of 
the building. it would be necessary to 
investigate further whether the landlord 
is inclined. to demolish the other vortions 
of the building whirn is not the subiect- 
matter of the enauirv at all. Apparently. 
the learned Judge did not bear in mind 
the definition of a building in the Act as 
given out in Section 2 (2) of the Act which 
says “ ‘building’ means anv building or 
hut or part of a building or hut. let or to 
be let senaratelv for residential or non- 
residential purposes and includes......... 
The statute therefore recognises a vart of 
a building as a building. 

If this unit which has been given out 
as a measure in the statute itself is borne 
in mind then the question whether the 
landlord is inclined to demolish the other 
portions of the building and whether he 
is going to file eviction petitions against 
the other tenants in the building is out- 
side the purview of enauirv. In so far 
as the respondent is concerned. he is oc- 
cupving a ‘buildings’ within the meaning 
of the Act and petitioners as landlords 
can under Section 14 (1) (b) file an appli- 
cation seeking for eviction of the tenant 
jin occupation of that ‘building’ for pur- 
[DOSES of demolition and reconstruction, 
| This ig so because a part of a building is 
‘also a building. The learned appellate 
‘Judge therefore did not bear in mind the 
fundamentals which govern the position in 
such circumstances and he has erred in 
exercising his power of remit on the basis 
of the observations already referred to. 
The order of the appellate authority is 
therefore set aside and the revision peti- 
tion is allowed. The counsel for the res- 
pondent reauests time to vacate. Obviously 
his client is serious to vacate the premises. 
Taking this aspect into consideration the 
respondent is granted four months’ time 


to vacate. No costs. 
Petition allowed. 


AIR 1976 MADRAS 66 
SEFTHURAMAN. J. 
Doraiswamvy Gounder and another. 
Petitioners v. Parayammal. Respondent. 
Civil Revn. Patn. No. 575 of 1974. DJ- 
26-8-1975.* 


*(Against order of Dist. Munsif Court. 
Salem in I. A. No. 374 of 1974. D/- 16-2- 
1974). 


AT/AT/A4/76/SSG 


Paravammal (Sethuraman J.} 


ALR. 


(A) Evidence Act (1872). S. 45 — 
Sending documents for examination by 
experts —- Permissibility. 

It is unsafe to part with the docu- 
ments of a case in the course of the trial 
in favour of a handwriting expert. The 
consideration is ensuring the safety of the 
document or preventing it from being 
tampered with. As far as Government 
expert is concerned unless it is not pos- 
sible for the expert to examine the 
genuineness or otherwise of the endorse- 
ments on disputed document (in this case 
pronote) without taking it from the cus- 
tody of the Court. it would not be desir- 
able to allow the document to be handled 
by him outside the Court. Under circum- 
stances it may be prover and desirable to 
have the endorsements examined by the 
Government expert. in the Court itself 
and/or he may be permitted to take 
photographic copies of the document. Case 
law discussed. (Pera 7) 
Cases Referred: Chronological Paras 
(1974) 88 Mad LW 71 
(1971) 84 Mad LW 348 
(1968) 2 Mad LJ 48 = 

805 

S. Palaniswami. for Petitioners, 

ORDER :— This civil revision peti- 
tion has been filed by the defendants in 
O. S. 2393 of 1972. The petitioners ex- 
ecuted a promissory note in favour of the 
respondents. There is an endorsement in 
the promissory note on 10-3-1971. show- 
ing payment of Rs. 10/-. This endorse- 
ment is impugned as not venuine and > 
therefore the petitioners wanted the docu- 
ment to be sent to a handwriting expert. 
The learned District Munsif relvine on 
the decision in Ramaswami Konar v. 
Karuppa Konar. (1971) 84 Mad LW 348 
dismissed the application. - 


2. Subseauently another applica- 
tion was filed for sending the promissory 
note to Government handwriting expert. 
This application was also dismissed on > 
16-2-1974. on the ground that an earlier 
application had been dismissed and that 
the subseauent application was onlv a 
ruse to avoid trial. Hence this revision 
petition. 


3. The learned counsel for the re- 
vision petitioners submitted that the deci- 
sion relied on by the learned District 
Munsif would only be applicable if the 
document is reauired to be sent to a pri- 
vate expert and if the document is to be 
examined by the Government handwrit- 
ing expert. there could be no such bar. He 
placed before me the relevant decisions. 

4. In Narasimha v. Narayana 
Chettiar. 1968-2 Mad LJ 48 Rama- 
murti. J. condemned the practice of send- 
ing the original documents in the custody 
of the Court to handwriting experts as 
being highly obiectionable. It was point- 
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ed out by him that under no circumstances 
should a Court permit or allow the docu- 
ments to go out of its custody. as such an 
evil practice is attendant with various 
risks. and that the proper procedure in 
such cases would be only to permit the 
handwriting expert to inspect the docu- 
ments in the Court premises itself in the 
presence of some responsible officers of 
the Court and also if necessarv to permit 
the expert to have photosrapvhic copies of 
the documents in the presence of the res- 
ponsible officer of the Court. Anv lapse 
in taking necessary safecuards in this 
direction may. in his view. result in mis- 
carriage of justice. besides creatine com- 
plications. The learned Judge has also 
deprecated the practice of making belated 
and repeated applications for examina- 
tion of documents bv handwriting experts 
in order to protract and delav the trial. 


5. This judgment was followed bv 
Ramanuiam. J. in Ramasami Konar v. 
Karuppa Konar. (1971) 84 Mad LW 348. 
where an application was filed to send the 
promissory note to the Fingerprint expert 
at Vellore. the learned Judge held that the 
proper procedure in such cases would be 
only to allow the handwriting expert to 
inspect the documents in the Court pre- 
mises itself in the presence of some res- 
ponsible Court official and also. if neces- 
sary. to permit the expert to have photo- 
graphic copies of the same. 


6. In Nagarathnammal v. Rama- 
swami Chettiar. 1973 TN LNJ 241 = 
(C. R. P. 2137 of 1972)* — the same aues- 
tion came un for consideration before 
Raghavan J. The learned Judge had to 
consider the praver for sending the docu- 
ment to the State Forensic Science Labo- 
“ratory for opinion. It was held that there 
was no harm in sending the original docu- 
ment to Government expert for opinion. 


ia The question for consideration 
is whether the document could be varted 
with in favour of a fingerprint expert. 
whether a private or a Government one. 
The decisions of Ramamurti J. and Rama- 
nujiam. J. which have been referred to 
are clear on the point that it is unsafe to 
part with the documents in the course of 
the trial. The learned Judges did not 
make anv distinction between private and 
Government experts. It is true that 
Raghavan. J. has permitted the handing 
over of the documents to Government 
expert. I do not know the circumstances 
under which the learned Judge felt it 
possible to part with the document in 
favour of the Government expert. The 
consideration that weishs in not allowing 
the document to be handled by anv other 
person is onlv for the purpose of ensuring 
the safety of the document or prevent its 
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being tampered with. It will have to be 
considered if there will be no undue risk 
if the document is parted with in favour 
of a Government expert. 


As far as private experts are con- 
cerned, the decisions are uniform. As far 
as Government expert is concerned unless 
it is not possible for the expert to exa- 
mine the genuineness or otherwise of the 
endorsements without taking it from the 
custody of the Court. it would not be 
desirable to allow the document to be 
handled by him outside the Court... I 
think that in the circumstances it is pro- 
per and desirable to have the endorse- 
ment examined by the Government ex- 
pert. but will do it in the presence of a 
Court official in the District Munsif 
Court. Salem. If he feels it necessarv. he 
may be permitted to take photographic 
copies of the document. Subiect to the 
above. the civil revision petition is allow- 
ed. There will be no order as to costs. 

Petition allowed. 
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ISMAIL. J. 

The Commissioner for Hindu Religi- 
ous and Charitable Endowments. Madras. 
Appellant v. The Maligai and Shop 
Varthagar Sangam. Shevapet Salem and 
others. Respondents. 


Me No. 141 of 1971. D/- 31-7- 
(A) Madras Hindu Religious and 
Charitable Endowments Act (22 of 1959), 
Ss. 6 (11). 6 (22) and 70 — “Hereditary 
trustee” — Scone of the definition — 
Contingencies contemplated, 


The definition of ‘hereditary trustee’ 
in Section 6 (11) read with Section 6 (22) 
contemplates three contingencies. viz. (i) 
the succession to the office of the trustee- 
ship must devolve bv hereditary risht. (ii) 
the succession to it must be regulated bv 
usage and (iii) the succession must be 
specifically provided for bv the founder. 
The common feature to all these three 
situations is that there is a succession to 
the office of trusteeship. (Para 2) 


In the instant case. the first respon- 
dent Sangam could not claim that the 
succession to the office of trusteeshin de- 
volved on it bv hereditary right. Eaqual- 
ly. since the temple was an ancient one 
and it was not known who founded it and 
all that the first respondent could claim 
was that it renovated the temple. it could 
not be said that succession to the office of 
trusteeship was specifically provided for 


*(Against decree of Sub. J.. Salem in O.S. 
. No. 24 of 1963). 


AT/AT/A6/76/HGP 


68 Mad, [Prs, 1-2] H R & C. E. Commr. 


bv the founder. The first and the third 
contingency therefore did not arise.” As 


regards the second contingency. namelv.. 


the succession to the office of trusteeshin 
must be regulated by usage. the ‘usage’ 
can have relevancv. meaning and. signific- 
ance onlv if a particular method of suc- 
cession has been provided to be in exist- 
ence over a long period during which more 
than one succession had taken place. In 
the instant case, all that was established 
was that the first respondent Sanram. be- 
fore its registration. having renovated the 
temple continued to be in management of 
the temple even after the registration. 
From this alone it was not possible te 
hold that the succession to the office of 
trusteeship was regulated by usage. Hence 
the first respondent Sangam was not a 
hereditary trustee of the temple in aues- 
tion, (Para 2) 


Held further. that the suit having 
been filed under Section 70 of the Act. it 
was a statutory one and therefore. could 
not be proceeded merely on the basis of 
equitable considerations. (Para 3) 


Govt. Pleader. for Appellant: K. 
Parasaram. P. Narasimhan. and P. Java- 
raman. for Respondents : 

JUDGMENT :— The third defendant 
in O. S. No. 24 of 1963 on the file of the 
Court of the. Subordinate Judge. Salem. is 
the appellant herein and the appeal lies 
in a yery narrow compass even though 
much iudicial time has been spent on 
matters which are not strictly relevant 
for the resolution of the controversy raised 
before the trial Court. The facts which 
are admitted or established bv the evi- 
dence and which are not disputed before 
me are as follows: From time immemo- 
rial there had been a temple for Sri Gana 
Dhandavuthapaniswami situated in the 
hillock called Kariaperumal Karadu 
situated in Nethiedu. a suburb of Salem. 
The temple became a dilapidated one and 
its renovation was done about 50 vears 
back by the brother of P. W. 1. one Nag- 
appa Chettiar. From 1924 onwards. there 
had been a Sangam called the Maligai and 
Shop Varthagar Sangam. Shevavet. The 
said Nagappa Chettiar was the moving 
spirit behind this Sangam. For the pur- 
pose of renovating the temple in aues- 
tion. he spent considerable monevs of his 
own and he also collected donations from 
others. In addition to renovatine the 
temple. a site was purchased from the 
-Municipalitv whereon buildings were con- 
structed for the purpose of deriving in- 
come for the maintenance of the temple. 
The Sangam which was an unregistered 
body came to be registered under the 
Societies Registration Act in 1957. When 
the Area Committee functioning under 
the Madras Hindu Religious and Chari- 
table Endowments Act. 1951. took steps 
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for appointment ‘of non-hereditary trus- 
tees for the temple in auestion. the San- 
gam filed an application. namely. O. A. 
125 of 1958. before the Deputy Commis- 
sioner. Hindu Religious and Charitable 
Endowments to set aside the appointment 
of the Area Committee and for declaring 
it as hereditary trustee of the temple in 
question. That petition was dismissed and 
the appeal preferred by the Sangam 
against that order was also dismissed. and 
thereafter the present suit was instituted 
under . Section 70 of the Hindu Religious 
and Charitable Endowments Act. 1959. for 
setting aside the order of the Commis- 
sioner confirming the order of the De- 
putv Commissioner and for declaring the 
first respondent as hereditary trustee of 
the temple. 


2. The suit was resisted by the ap- 
pellant herein as well as the non-heredi- 
tary trustees appointed for the temple bv 
the authorities functioning under the Act. 
Though several questions as to who 
effected renovation. whether the first 
respondent Sangam was functioning 
throughout at all and whether it managed 
the temple have been considered. I am of 
opinion that a finding on all these aues- 
tions is not strictly relevant for the dis- 
posal of the appeal in view of the statu- 
tory definition of the term ‘hereditary 
trustee”. Section 6 (11) of the Hindu Re- 
ligious and Charitable Endowments Act. - 
1959. defines the expression ‘hereditary 
trustee’ as meanins— 


"a trustee of a religious institution. 
the succession to whose office devolves by 
hereditary right or is regulated by usage 
or is specifically provided for by the 
founder. so long as such scheme of suc- 
cession is in force.” 

The -term ‘trustee’ has been defined in 
Section 6 (22) of the same Act as mean 
ing— 

“anv person or bodv by whatever de- 
signation known in whom or in which the 
administration of a religious institution is 
vested. and includes any person or bodv 
who or which is liable as if such person or 
bodv were a trustee.” 

It is in the light of these definitions. the 
question has to be considered whether the 
first respondent herein can be said to be a 
hereditatv trustee of the temple in aues- 
tion. For the purpose of deciding this 
controversv. I am assuming that the first 
respondent herein renovated the temple 
and was in management of the temple. As 
a matter of fact. the learned Subordinate 
Judge in paragraph 17 of the judgment 
states that the Sangam had been manag- 
ing the suit temple for the past about 33 
years prior to the suit. In fact this state- 
ment of the learned trial Judge cannot be 
strictly correct. As I pointed out alreadv. 
the Sangam was registered under the 
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Societies Registration Act in the vear 1957. 
even though the unregistered body might 
have been in management rior to that 
date. Notwithstanding this assumption, 
still the question is whether the first res- 
pondent Sangam can be said to be a 
hereditary trustee within the statutory 
definition. I am clearly of the opinion 
that it cannot be called a hereditary trus- 
tee. From the definition of the term 
‘hereditary trustee’ contained in Section 6 
(11) of the Act. it is clear that three pos- 
sibilities are contemplated. The first is. 
the succession to the office of the trustee- 
ship must devolve by hereditarv right: the 
second is. the succession to the office of 
trusteeship must be regulated by usage 
and the third is. the succession to the 
office of trusteeshin must be specifically 
provided for by the founder. The com- 
mon feature to all these three situations 
is that there is a succession to the office 


















case the first respondent could not claim 
that the succession to the office of trustee- 
ship devolved on it by hereditary right. 
Equally. since the temple was an ancient 
temple and it is not known who founded 
the temple and all that the first respon- 
dent could claim was that it renovated 
the temple. the third contingency con- 
templated also does not arise in the pre- 
sent case because there is nothine to show 
that succession to the office of trusteeshin 


Therefore. if at all. the first respon- 
dent could claim to come within the scope 
of the second contingency enumerated by 
me already. namely. the succession to the 
fice of trusteeship is regulated by usage, 
In this case. there is absolutely no evi- 
dence as to who was the trustee before 
the Sangam took over the renovation work 
and therefore the first respondent Sanyam 
itself is not in a position to sav that it 
succeeded to the office of the trusteeshin 
bv a particular method or manner. As far 
as the Sangam itself is concerned. it is 
stil] in existence and it is in management 
of the trust property and therefore 
there is no question vet of the succession 
to the office of trusteeship being regulat- 
ed by usage. The ‘usage’ can have re- 
levaney. meaning and: significance onlv if 
a particular method of succession has been 
vrovided to be in existence over a long 
period during which more than one suc- 
cession had taken place. In this case as J 
pointed out already. all that has been 
established is that the first respondent 
Sangam. before its registration. having 
renovated the temple. continues to be in 
management of the temple even after the 
registration. From this alone it is not 
possible to hold that the succession to the 
office of trusteeshin is regulated by usage 
and by such usage the first respondent 
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Sangam has become the trustee and there- 
fore it is the hereditary trustee of the 
temple in auestion. In view of this con- 
clusion of mine it is immaterial whether 
the first respondent was a registered bodv 
or an individual because the definition of 
the word ‘trustee’ also included a bodv of 
persons. but so far as the present case is 
concerned. even on the basis that a body 
can be hereditary trustee. still the cru- 
cial requirement. namely. that the suc- 
cession to the office of the trusteeship 
must be regulated by usage. has not been 
established in the present case. In view 
of this the first respondent Sangam can- 
not be said to be a hereditarv trustee of 
the suit temple within the meaning of 
that expression occurring in Section 6 (11) 
of the Act and conseauenitly the first res- 
pondent was not entitled to the declara- 
tion it praved for. Unfortunatelv the 
learned Subordinate Judge has not borne 
this aspect in mind. In parasraph 17 of 
his judgment he has considered this aues- 
tion and appears to have proceeded mev«- 
iv on the basis of eauitable considerations 
without reference te the statutorv provi- 
sions themselves. In that paragravh. the 
learned trial Judge extracted the defini- 
tion of the term ‘hereditarv trustee’ oc- 
curring in Section 6 (11) of the Act. and 
also stated that it could not be said that 
the office of trusteeshin devolves bv here- 
ditary right in this case and that the 
founder of the suit temple was not known 
and so there was no provision by anv 
founder for succession to the office of 
trusteeship. Notwithstanding this conclu- 
sion. he proceeded to state— 


“But it can be said that in the pre- 
sent case. the right to the office of trus- 
teeship is regulated by usage. because for 
a very long period of 33 vears the plain- 
tiff Sangam through its office bearers has 
been managing the affairs of the suit tem- 
ple. As mentioned earlier when the suit 
temple was in a ruined condition. uncared 
for by anvbodv the plaintiff Sangam had 
taken the pains of renovatine it and had 
provided a permanent source of income 
for the upkeep of the suit temple by pur- 
chasing a site and by constructing build- 
ings thereon and utilising the rental in- 
come therefrom for the purpose. There 
is no evidence on record to show if the 
suit temple has anv other source of in- 
come excepting the buildines put up 
through the efforts of the plaintiff San- 
gam. in the site purchased from the 
Municipality. Even the third parties who 
had provided some buildings in that site 
purchased from the Municipality had left 
them with the plaintiff Sangam to utilise 
the income therefrom for the uvkeep of 
the templé which is evidenced by Exhi- 
bits A-134 and A-135. Therefore. it is 
just and eauitable that the plaintiff San- 
gam should be recognised. as the heredi- 
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tary trastee of the suit temple. in the 
interest of the suit temple” 

3. Thus it is clear that the learned 
trial Judge proceeded merelv on the basis 
of eauftable consiceretions. but I am of 
the opinion thet such ronsiderations are 
foreigrr to the scope oi the suit because if 
is. a statutory one instituted under Sec- 
tion 70 of the Act XXII of 1959 for the 
purpose of setting aside the order dated 
7-9-1962 in H. R. and C. E. Anp. 6 of 1962 
passed by the trial Judge exercising the 
powers of the Commissioner and for de- 
.iclaring the Sangam as the ‘hereditary 
trustee” of Sri Gnara Dhandavuthanani 
Temple within the score of the expression 
contained in the Act itself In these eir- 
cumstances. the conclusion of the trial 
Court cannot be sustained and the anneal 
is therefore allowed and the iudsment 
and decree of the learned Subordinate 
‘Judge are set aside and the suit instituted 
nae the first respondent will stand dismis- 
sed. 


4. Having regard to the fact that 
the first respondent Sangar had taken the 
pains of renovating the temple and had 
provided. a permanent source of income 
for the upkeew of the suit temple bv pur- 
chasing a site and by constructing build- 
ings thereon and manasine the temple 
without any cenrmplaint. I think this is a 
fit and. proner esse in which I should 
direct the parties to bear their respective 
:eosts both in this Court as well as in the 


trial Court. 
Appeal allowed. 


i 
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K. VEERASWAMI. C. J. AND 
NATARAJAN. J. 


K. Appa Rao and another. Appellants 
v. P. Balasubramznia Gramani and others. 
Respondents, 

Letters Patent Appeals Nos. 22 to 24 
of 1968. D/- 7~4-1975.* 

(A) Specific Relief Act (1877). S. 28 
— Specific performance of agreement to 
sell immovable property — Discretion of 
Court — How to be exercised — Matters 
to be considered under Section 28. 

Specific performance of an agreement 
to sell immovable property is not in- 

variably ordered, as a matter of right. 

The relief is discretionarv. but the dis- 
cretion being a judicial one. it has to be 
exercised neither arbitrarily nor un- 
reasonably. but accordine to law and rea- 
son. - 





*(A gainst Judgment of Srinivasan. J. 
S. A No. 1612 etc. of 1962. D/- cE 
1967). 
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Two matters have to be considered 
ander Section 28. one. while consideration 
was obviously inadeauate. was it grossly 
inadequate; and the other. whether the 
fact by itself or in association with other 
circumstances would amount to undue 
advantage taken by the partv asking for . 
enforcement of the agreement. The first 
one involves a auestion of degree. If the 
inadeauacy of consideration is so much as 
to shock the conscience of the Court. it is 
a case of gross inadeauacy of considera- 
tion. It is not anv inadequacy of consi- 
deration that will help a defence in a suit 
for specific performance but when the in- 
adequacv is unconscionable or is so 
patently unjust that it savours by itself of 
fraud or that it amounts to that when it 
is taken in conjunction with other circum- 
stances. that exist on the date of the con- 
tract. Where the plaintiff himself had 
valued one of the two items covered bv 
these agreements at more than Rs. 8.000. 
the sum of Rs. 8,000 for 1/5 share was 
grossly inadequate. (Para 4) 


(B) Specific Relief Act (1877). S. 27 
(b) — Persons against whom specific per- 
formance can be enforced — Expression 
“anv other person claiming under him” — 
Interpretation — Suit for partition of 
joint family property — Agreement by 
some of coparceners to sel] their shares 
executed pending suit— Suit ending in 
compromise decree — Other coparceners 
allottees, cannot be regarded as claiming 
under coparceners who had executed 
agreements — Section 27 (b) not attract- 


The concept of ioint Hindu familv 
property is that each of the coparceners 
is entitled to the same right as the other 
and they all hold together the covarce- 
nary property and that when a partition 
is effected all that happens. is not a trans- 
fer of interest from one to the other. but 
onlv release of the interest of one coparce- 
ner in favour of the other in specific im- 
movable property allotted to the letter a9 
and for his share. In such circumstances. 
there is no occasion to apply Section 27 
(b). for. in such a case. there is no room 
for applving the language “anv other per- 
son claiming under him.” A sharer on 
partition does not derive title to his share 
from anv one else and. therefore. it can- 
not be. said that he is claiming under 
somebody for the purpose of the applica- 
tion of the section. Even assuming. 
therefore. that the compromise decree was 
collusive. it is not possible to apply Sec- 
tion 27 to a case like this. ATR 1915 Cal 
825 and AIR 1925 Mad 492. Disting: AIR 
1918 Mad 681 (FB). Relied on. (Para 5) 


(©) Civil P. C. (1908), O. 23, R. 3 — 
Compromise decree for partition of joint 
family property — Previous ` agreements 
by some of the coparceners to sell their 


1976 
shares —- Compromise if can be said to 
be collusive — Parties ‘in partition sult 


having knowledge of agreements — Effect. 
(Obiter) Where. under the personal 


law. the parties in a suit for partition are. 


entitled to allotment of particular proper- 
ties ag and for their shares irrespective of 
any agreement entered into by anv one of 
the sharers to sell anv auantum of their 
share. it would be hardly possible to say 
that the compromise resulting in allot- 
ment of properties was collusive. It mav 
be that the parties in the suit for partition 
were aware of the agreements. But if. 
notwithstanding the agreements. under 
the personal law thev were entitled to al- 
lotment. it cannot be said that bv itself 
should necessarily lead to the conclusion 
that the said compromise decree was col- 
lusive merely because it was against the 
interest of the promisee. (Para 6) 


Cases Referred: Chronological Paras 


AIR 1925 Mad 492 = 21 Mad LW 62 5 
AIR 1918 Mad 681 = ILR 40 Mad 365 se 


AIR 1915 Cal 825 = 22 Cal LJ 383 = 16 
Ind Cas’ 988 , D 


K. VEERASWAMI, C. J.:— These 
are appeals by the legal representatives 
of the plaintiff under the Letters Patent. 
The plaintiff or his legal representatives 
as the case mav be. had failed in all the 
Courts below to get specific performance 
of the three agreements. all executed on 
28-10-1957. to sell certain shares. which 
the executants of the agreements had in 
certain joint family properties. The three 
agreements put together had undertaken 
an obligation to convev to the plaintiff a 
total of 3/5 share in those properties. At 
the time the agreements were entered 
into. O. S. No. 150 of 1952. which was a 
suit for partition by two of the coparce- 
ners. was pending. and in fact. a prelimi- 
nary decree had been passed in 1954. De- 
fendants 3 to 7 forming one unit. defen- 
danis 8 and 9 forming another unit and 
defendant 10 in that suit for partition. who 
held each 1/5 share. were the executanis. 
On 18-4-1958. the plaintiff sought to set 
himself impleaded as a vartv defendant in 
the partition suit but without success, The 
suit for partition eventually ended in a 
compromise decree dated 1-5-1958. the 
effect of which was that whatever share 
the executants of the agreements had 
agreed to convey had in fact been allotted 
to the plaintiff and defendants 1 and 2 in 
that suit. The trial Court found that the 
agreements were not genuine and dis- 
missed the suit. In passing. it had also 
observed that if the agreements were 
genuine. there would be no diffculty in 
holding that the compromise decree in the 
partition suit would be a collusive one 
against the interest of the plaintiff and 
that. as such, it would not bind him. The 
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first lower appellate Court did not share 
that view. but held that the agreements 
were genuine. But it being of opinion. 
that the consideration for the agreements 
was grossiy inadequate. it declined to 
grant a decree fer specifie merfermancae. 
In second appeal. Srinivasan. J. concurred 
Mie es first appellate Court and dismis- 
sed it. 


2. Two auestions which arise for 
our decision are+—— 1. Whether the arree- 
ments aforesaid «were for vrossly in- 
adequate consideration. so that specific 
performance of the agreements should eot 
be ordered in view of Section 28 of the 
Specifice Relief Act. 1877: and 2. If that 
question were answered in favour of the 
appellants. whether they could still 
succeed in the light of the compromise 
decree and Section 27 (W of that Act. 

3. In order to appreciate the first 
question. the related facts are briefiv 
these. ‘The agreements were to convey a 
total of 3/5 share in what was called Sama- 
dhi Thottam and Panantove. ‘The first 
was of an extent of 7 acres 26 cents. 
Pending. the partition suit. there was a 
Receiver appointed. The ‘plaintiff has 
offered Rs. 7.250 for the first property to 
the Receiver. and at a subseauent stage. 
the very same plaintiff enhanced ‘his offer 
to Rs. 8.500 Panantope. we ‘find. was of 
an extent of about 5 acres. But this item 
of property had been sold awav bv the 
Receiver. and it does not form ‘the sub-. 
ject-matter of the suit. ‘The first appel- 
late Court. with whom ‘Srinivasan. J. 
agreed. held that in view of ‘the offer 
made bv the plaintiff himself for one of 
the properties covered by the agreements. 
each of which was executed for a conside- 
tation of only Rs. 800 for Samadhi thot- 
tam fhe consideration was not only ïn- 
adeauate. but grossly inadeauate which 
attracted the provisions of Section 28 of 
the old Specific ‘Relief Act. 


å. Specife performance of an 
agreement to sell immovable Droperty is 
not invariably ordered as a matter of 
right, The relief is discretionarv. but the 
discretion being a judicial one. it has to 
be exercised neither arbitrarily ner un- 
reasonably. but accondine to law and rea- 
son. The Specific Relief Act has provided 
certain guidelines as to when specifice per- 
formance could be ordered and when not. 
Section 28 is one of them. which provides 
what parties cannot be campelled to per- 
form. Specific performance of an agree« 
ment cannot be enforced against a marty 
thereto if the consideration to be received 
by him “Ss so grosshy inadequate. with re- 
ference to the state of things existing at 
the date of the contract. .as‘to be either by 
itself or coupled with other circumstances 
evidence of fraud or of undue advantage 
taken by the plaintif” Iwo matters will 
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ave to be considered: one. while conside- 
pave was obviously inadeauate. was it 
grossly inadeauate: and the other. whether 
the fact by itself or in association with 
other circumstances would amount to un- 
due advantage taken bv the party asking 
for enforcement of the agreement. The 
first one involves a auestion of degree. If 
the inadeauacv of consideration is so much 
as to shock the conscience of the Court in 
respect of the fairness of the agreement. 
it is a case of gross inadeauacy of conside- 
ration. It is not anv inadeaquacv of con- 
sideration that will helo a defence in a 
suit for specific performance but when 
the inadeauacy is unconscionable or is so 
patently uniust that it savours bv itself 
of fraud or that it amounts to that when 
it is taken in coniunction with other cir- 
cumstances, that exist on the date of the 
contract. In the instant case. thè plaintiff 
himself had walued one of the two items 
covered by these agreements at more 
than Rs. 8.000. That being the case. we 
are of opinion that the sum of Rs. 800 
for 1/5 share was grossly inadeauate. 
That was the view of Srinivasan. J. with 
which we agree. The learned Judge has 
also pointed out the miserable and un- 
enviable position in which the executants 
were placed vis-a-vis the powerful plain- 
tiff who took undue advantage of their 
position and had the agreements executed 
in his favour. That will suffice to con- 
clude the appeals against the appellants. 
5. But the other question. which 
we have formulated at the start of this 
judgment. has also been argued at the 
Bar. and in fairness thereto we shall 
notice it. Section 27 fb) relied on by the 
respondents is to the effect that except as 
otherwise provided by the Chapter in 
which the section occurs. specific per- 
formance of a contract mav be enforced 
against anv other person claiming under 
him bv a title arising subseauentlv to the 
contract. except a transferee for value 
who has paid his money in good faith and 
without notice of the original contract. It 
is contended for the respondents that 
plaintiffs 1 and 2 and defendants 1 and 2 
in the partition suit. to whom the whole of 
Samadhithottam had been allotted as and 
for their share. could not be regarded as 
persons claiming under the executants of 
the agreements in favour of the plaintiff 
in the instant case. But this contention is 
met bv the learned Advocate General for 
the appellant by relving on the finding of 
the trial Court that the decree in the 
partition suit was a collusive decree in- 
asmuch as it had been entered into bv 
all the parties concerned with full know- 
legde of the agreements. De hors autho- 
rity. we should have found no difficulty 
in accepting the contention for the respon- 
dents. But the learned Advocate General 
has invited our attention to Fatechand v. 


AIR. 


Narasing Das. 22 Cal LJ 383 = 16 Ind 
Cas 988 = (AIR 1915 Cal 825): Rangavva 
Reddi v. Subramania Iver. ILR 40 Mad 
365 = (AIR 1918 Mad 681) (FB) and Ven- 
kataramavva v. Rashavalu. 21 Mad LW 
62 = (AIR 1925 Mad 492). The first of 
these cases did not involve a suit for 
partition pending which agreements. 
sought to be enforced specifically had 
been entered into. The auestion mooted 
for the respondents whether persons. to 
whom allotment of this or other specific 
property was made in a suit for partition. 
which belongs to a joint familv. can be 
regarded as claiming title thereto under 
anv other coparcener. did not fall to be 
decided in that case. But the Court held 
that a plaintiff who sought specific per- 
formance of an agre2ment could show that 
the compromise decree which was put in 
defence. was fraudulent and collusive and 
that it would not affect his legal rights. 
It is this principle which the learned Ad- 
vocate General sought to press into his 
service. In the second case. Rangavva 
Reddi v. Subramania Iver. 40 Mad 365 = 
(AIR 1918 Mad 681) (FB) the only two 
questions which were referred for deci- 
Sion were— (1) Whether defendants 2 to 5 
in that case were proper parties to the 
suit; and (2) Whether the relief of parti- 
tion and possession could be claimed bv 
the plaintiffs in ore suit as well as ex- 
ecution of a sale deed. The first auestion 
was answered in the affirmative and the 
second in the negative. In so doing. one 
of the learned Judges (Srinivasa Aivan- 
gar J.) observed :— 


"But a partition involves the release 
of the interest of the other coparceners in 
the properties allotted to one of them and 
though by virtue of their prior title de- 
fendants 2 to 5 mav be entitled to release 
from the first defendant of his interest in 
his properties. the subiect of the present 
suit. if these properties were allotted to 
them in a fair partition without their be- 
ing affected bv the contract of sale which 
can only operate subiect to their rights. 
yet. if the partition is proved to be a 
fraudulent design to defeat the rights of 
the plaintiff under his contract of sale. by 
the first defendant giving up the chance 
of the suit properties or a share in them 
being allotted to him in a fair division. I 
think that defendants 2 to 5 in such a case 
may fairly be treated as subsequent 
transferee with netice.” 

It is not clear whether the learned Judge 
in making this observation had in view 
Section 27 of the old Specific Relief Act 
at all. It would anvear that the learned 
Judge was rather proceeding on the 
general principle that a plaintif. who 
seeks specific performance of an agree- 
ment. can attack a compromise decree 
standing in his wav as having been ob- 
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tained fraudulently or collusivelv. The 
last case. Venkataramavva v. Raghavalu. 
21 Mad LW 62 = (AIR 1925 Mad 492) de- 
cided bv Devadoss. J. held that where an 
undivided coparcener of a joint Hindu 
family. consisting of himself and his bro- 
ther. entered into a contract for the sale 
of his share in the ioint familv properties. 
which consisted of only of two items of 
land and subseauently effected a settle- 
ment conveving his share to his brother. 
who took the settlement with knowledge 
of the contract. the promisee under the 
contract was entitled to specific perform- 
ance. as against the brother who took the 
settlement and that the brother who took 
the settlement was a transferee within the 
meaning of Section 27 (b) of the Specific 
Relief Act. 1877. On facts. this case seems 
to be nearer to the one under our consi- 
deration. But the auestion is whether a 
coparcener allottee at a partition of a 
particular property as and for his share 
can be regarded as claiming under anv one 
or other of the -coparceners. who. on 
partition. were allotted other properties 
so as to attract Section 27. It has been 
recognised in Ranvavva Reddi v. Subra- 
mania Iyer. ILR 40 Mad 365 = (AIR 1918 
Mad 681) (FB) that a partition involves 
the release of the interest of each of the 
coparceners in the joint Hindu family and 
that no member of a joint Hindu family 
as a coparcener can predicate either the 
quantum of his share in the joint family 
or claim a particular property in specific 
as belonging to him or referable to his 
share. The concept of joint Hindu family 
property is that each of the conarceners is 
entitled to the same right as the other and 
they all hold together the coparcenary 
propertv and that when a partition is 
effected all that happens is. not a transfer 
of interest from one to the other. but only 
release of the interest of one coparcener 
in favour of the other in specific immove- 
able property allotted to the latter as and 
for his share. In such circumstances. it 
is. in our opinion. doubtful whether there 
is anv occasion to apply Section 27 (b). 
for. in such a case. there is no room for 
applying the language ‘any other person 
claiming under him.’ A sharer on parti- 
tion does not derive title to his share from 
anv one else and. therefore. it cannot be 
said that he is claiming under somebody 
for the purpose of the application of the 
section. Even assuming. therefore. that 
the compromise decree was collusive. it is 
not possible to apnlv Section 27 to a case 
like this. 

6. On the auestion whether the com- 
promise decree was collusive it is true the 
first Court gave such a finding. But these 
are cases where the agreements sought to 
be enforced were entered into pending the 
suit for partition. and. therefore. the 
agreements would be affected bv the doct- 
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rine of lis pendens. Where. under the 
personal law. the parties in a suit for 
partition are entitled to allotment of 
particular properties as and for their 
shares irrespective of anv agreement 
entered into by anv one of the sharers to 
sell any quantum of their share. it would 
be hardly possible io sav that the com- 
promise resulting in allotment of proper- 
ties was collusive. The trial Court. in 
concluding that the decree was collusive. 
did not consider any specific circumstance 
which would justify that conclusion. It 
may be that the parties in the suit for 
partition were aware of the agreements. 
But if. notwithstanding the agreements. 
under the personal law thev were entitled 
to allotment. as they desire as per the 
agreement on which the compromise de- 
cree was based. it cannot be said that that 
by itself should necessarily lead one to the 
conclusion that the said compromise de- 
cree is collusive merely because it is 
against the interest of the vlaintiff in the 
present suit. 


7. As a matter of fact. in plaint 
no ground was taken that the com- 
promise decree was collusive: nor was 
there anv specific issue on that auestion. 
It is not also clear whether anv evidence 
was directed on the point. The first lower 
appellate Court did not consider this aues- 
tion at all. Any wav. since these appeals 
are cabable of disposal on our answer to 
the first question which we have set out 
at the beginning. we do not think it neces- 
sary to express anv final opinion on the 
secorfd question. The appeals are. there- 
fore. dismissed. No costs. 

Appeals dismissed. 
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M. Sundaresan Chertiar. Appellant v. 
A. Muthuvelavendan Nadar. Respondent. 


Appeal No. 402 of 1970. D/- 5-3-1975.* 


(A) Madras Agriculturists Relief Act 

(4 of 1938). S. 3 (ii), Proviso (A) — Bur- 

en of proving that debtor is disqualified 

from claiming benefit under Act — Bur- 
den is on creditor. 


When once a person is shown to have 
@ saleable interest in any agricultural 
land the burden of proving that he is 
disqualified under one or other of the 
four provisos to Section 3 (ii) lies upon 
the creditor. The burden. therefore. of 
showing that the debtors were disaua- 
lified from claiming the benefits of the 


“(Against order of Sub. J.. Coimbatore in 
O. S. No. 299 of 1968). 
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the Act lay upon the creditors. AIR 1949 
PC 319 and AIR 1941 Mad 112 and AIR 
1946 Mad 264, Followed. (Para 2) 


Cases Referred: Chronolegical Paras 
AIR 1949 PC 319 = 62 Mad LW 819 1 
AIR 1946 Mad 264 = (1946) 1 Mad LJ E 


AIR 1941 Mad 112 = (1940) 2 Mad LJ E 


S. Nainar Sundaram and V. Nata- 
raian. for Appellant: M. Chinnappan Nair 
and S, Ramalingam. for Respondent. 


JUDGMENT :— The plaintiff in O. S. 
299 of 1968 on the file of the Court of the 
Subordinate Judge. Coimbatore. is the 
appellant herein. The appellant instituted 
the suit against the defendant for re- 
covery of the sum due under Ex. A-l. 
promissory note. dated 17-4-1964. for 
Rs. 10.000. executed by the respondent in 
. favour of the appellant. The suit was 
decreed as prayed for with costs. but with 
interest as per the Madras Act IV of 1938. 
In the appeal the only auestion that is 
raised is whether the respondent was en- 
titled to the benefits of the Madras Act 
IV of 1938. This auestion has been dealt 
with by the learned Subordinate Judge. 
in paragraph 10 of his judgment under 
additional issue. This auestion was 
raised by the respondent by wav of an 
additional written statement filed by him. 
The learned counsel for the appellant re- 
lies on an affidavit filed by the respondent 
herein on 26-8-1969. wherein he stated 
that he had been viven notice of assess- 
ment in which the income from his wife’s 
property was included and that he had 
appealed against the same and he was 
likely to succeed. 


The learned counsel for the appellant 
contends that in the light of this admis- 
sion of the respondent he was not an 
agriculturist within the meaning of Mad- 
ras Act IV of 1938. and he was not en- 
titled to the benefits of the Act. I am 
unable to accent this argument. The de- 
finition of the term ‘agriculturist’ is to be 
found in Section 3 (ii) of the Act. Under 
Section 3 (ii) (a) a person having a sale- 
able interest in anv agricultural or horti- 
cultural land in this State will be an 
avriculturist. It is not disputed in this 
case that the respondent had a saleable 
interest in agricultural land in the State. 
However. the auestion is whether the res- 
pondent falls within the scove of pro- 
viso (A) to Section 3 fii) of the Act and 
therefore he was not entitled to the bene- 
fits of the Act. 

Proviso (A) states that a person 
shall not be deemed to be an agri- 
culturist if he had been assessed to in- 
come-tax under the Income-tax Act for 
certain periods. For the purpose of the 
rate of interest what is relevant is the 
actual proviso to Section 13 of the Act. 


M. 5. Chertiar v. A. M. Nadar (Ismail J.) 
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According to that proviso the person 
should have been assessed to income-tax 
under the Indian Income-tax Act for both 
the financial vears endings with 31st 
March immediately preceding the date on. 
which the debt is incurred. In this case. 
the date cf the promissory note is 17-4- 
1964. and therefore. unless it is established 
that the respondent was assessed to in- 
come-tax for both the financial vears 
ending on 31-3-1964. the proviso (A) will 
not apply to the respondents case. In 
this context. it is necessary to refer to 
what the respondent stated in his af§- 
davit referred to already. In paragraph 3 
thereof he stated. “I have not heen as- 
sessed to anv income-tax after 1961. This 
year I have been given notice of assess- 
ment in which the income from mv wife's 
property is included. 


I have appealed against the same and 
I am likely to succeed. Thus. the above 
averment in paragraph 3 of the affidavit 
of the respondent would not bring the 
case within the scope of the proviso to 
Section 3 (ii) of the Act. It is not dis- 
puted that there is another evidence to 
show that the respondent came within 
one or other of the provisos to Section 3 
(ii), It has been settled by the Privy 
Council as well as by this Court that the 
burden of proving that a person who has 
a saleable interest in agricultural land 
comes within the scope of one or the 
other of the provisions is on the ereditor. 
The Privy Council in Veerayva vy. Siya- 
gami Achi. AIR 1949 PC 319. stated as 
follows— 


“Some discussion took place before 
the Board as to the burden of proof. and 
the Judges of the High Court seem to 
have considered that the burden of prov-~ 
ing that they were asriculturists entitled 
to relief under the Act lav upon the ap- 
pellants. In the first instance no doubt 
the burden was upon the appellants to 
show that they were agriculturists. But 
having shown that they fell within the 
general definition of that word. they would 
be entitled to relief unless they were de- 
prived of the privilege by one of the pro- 
visos and the. burden would lie upon 
any one so asserting to prove his case” 


: The same view was taken by 
this Court in an earlier judgment viz. 
Periasami Pillai v. Sivathia Pillai. 1940-2 
Mad LJ 498 = (AIR 1941 Mad 112). The 
Bench of this Court stated as follows— 


“With reference to the auestion of 
the burden of proof under Section 3 (i) 
of Madras Act IV of 1938. and its pro- 
visos. it seems to us clear that the appli- 
cant has first to establish a prima facie 
case that he falls under one of the cate- 
gories enumerated in Section 8 fii} (a) to 
(dì). Then the burden shifts to the res- 
pondent to show prima facie that the ap- 
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plicant is excluded bv one or other of the 
previsos. When this has been done the 
burden again shifts to the applicant to 
adduco materials which are specially 
within his knowledge and. have a bearing 
on the applicabilitv ‘of the provisos.” 


The same view was reiterated in another 
judgment of this Court in Survanaravana- 
murthi v. Satvanaravanamurthi. AIR 1946 
Mad 264. This Court again pointed out 
as follows :— 

“Tt has been held bv this Court that 
when once a person is shown to have a 
saleable interest in anv agricultural land 
the burden of proving that he is disauali- 
fied under one or other of the four pro- 
visos to Section 3 (ii) lies unon the credi- 
tor. Here. the debtors would undoubted- 
Iv be agriculturists unless thev come 
within the mischief of one or other of the 
provisos because the mortgase in aues- 
tion includes agricultural lands. The bur- 
den. therefore. of showing that the deb- 
tors were disqualified irom claiming the 
benefits of the Act lay upon the credi- 


Under these circumstances. it is clear that 
the appellant had not discharged his bur- 
den and it has not been established that 
the respondent is not entitled to the bene- 
fits of the Madras Act IV of 1938 Con- 
sequently the appeal fails and it is dis- 
missed with costs. 

Anveal dismissed. 


reread 
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RAMAPRASADA RAO AND 
RATNAVEL PANDIAN JJ 

Tlango and others. Appellants v. T. S. 
Gopalkrishnan and others. Respondents. 

Appeal No. 681 of 1970. D/- 20-1- 
1975.* 

(£) Limitation Act (1963). Art. 107 — 
Private trust — Adverse possession avainst 
one to the office of trusteeshin. when ope- 
rates against succeeding trustee. 


In cases of private trusts. the modes 
by which trustees are ordained to hold 
their office as such is generally set out 
in the recitals of the relative trust deed! 
itself. In the absence of anv such deed 
in writing Courts often rely on circum- 
stantial evidence and other accentable 
material placed before them to find the 
rule by which the trustees hold such office 
in relation to private trusts. But a 
dichotomy is alwaevs made between right 
to the office of trusteeshin bv succession or 
heirshiv to the last holder in fuxtaposi- 
tien to a right to hold it de hors such 


*(Against decree of Sub. J.. Tirunelveli in 
Original Suit No. 100 of 1968). 
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right to succeed to that office. In the 
latter case the claimant seeks for such 
office independently of the rule of suc- 
cession or heirshiv. In the case of suc- 
cession to office. by the ordinary rules of 
heirship or as per the delineation made in 
the document of trust itself. if the pre- 
decessor-in-interest who was in office lost 
his right to the same bv the force of law 
of limitation. then his successor-in-inte- 
rest wae claims through him cannot have 
a better right and thus the successor-in- 
interest would in turn be disabled in 
law fo claim and hold the office. It is 
established law that once a right is lost 
by the operation of the rule as to limita- 
tion. then it cannot be revived unless 
under certain extraordinary circum- 
stances. since there is an extinction of 
that right by the operation of law. Once 
adverse possession starts. it operates not 
merely against the then trustee. but 
against his successors as well and this can 
only be on the footing that each succeed- 
ing trustee claims under his predecessor. 
Adverse possession against one to the 
office of trusteeshin would not. however. 
operate against another if the other per- 
Son does not claim through the person 
whose right is lost bv limitation. but 
claims title independently of the person 
whose right is lost bv limitation. AIR 
1974 Mad 27 and AIR 1936 Mad 188. Re- 
lied on. (Paras 6.9) 


Cases Referred: Chronological] Paras 
AIR 1974 Mad 27 = (1973) 1 Mad LJ 288 


6 
AIR 1936 Mad 188 = 70 Mad LJ 441 6 


N. Sivamani and V. Naravanswami. 
for Appellants: R. Gopalaswam: Ivengar 
and M. Srinivasan. for Respondents. 


RAMAPRASADA RAO, f.:—< The 
plaintiffs in O. S. Ne. 100 of 1968 on the 
file of the Subordinate Judge’s Court. 
Tirunelveli, are the appellants. The 
plaintiffs are the minor sons of the third 
defendant herein represented by their 
father and next friend. The third defen- 
dant is the daughter of the second defen- 
dant. Quite a considerable time before. 
one Subbarova Chettiar endowed certain 
properties and created a trust called 
‘Subbarova Chettiar Annathana Chatram’ 
the purposes of which are not in dispute 
before us. The huadarshis or trusteeshin 
of the above chatram admittedly vested 
ever since its inception in two families 
commonly referred to as the Vadakku 
Chavadi family and the Therkku Chavadi 
family. At or about the time when the 
inam settlement was effected. it is claim- 
ed that one Gurunamam Chettisr on the 
cide of the Vadakku Chavadi and ratta- 
biraman Chettiar on the side of the 'Ther~ 
kku Chavadi were the two trustees re- 
presenting the two branches who were in 
charg> of the Annathana Chatram. After 
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the death of Gurunamam Chettiar on the 
Side of the Vadakku Chavadi family. he 
was succeeded bv Venkatasubbarave 
Chettiar and thereafter by Krishnaswamy 
Chettiar and then by Sethuramalingam 
Chettiar. the father of zhe first defendant. 
After the death of Sethuramalingam 
Chettiar on 16-12-1964. the first defendant 
is in charge of the Chachram representing 
the Vadakku Chavadi family. On the 
side of the Therkku Chavadi familv. as 
originally stated. Pattabiraman Chettiar 
wag the trustee, After his death. his se- 
cond son Narasimhan Chettiar held the 
office and after him one Lakshmanan 
‘Chettiar took over on the side of the 
- Therkku Chavadi family. Lakshmanan 
Chettiar had no mate issues. His wife 
' is the second defendant and his daughter 
is the third defendant. Lakshmanan 
Chettiar died on 11-12-1937. Prior to his 
death and after being assured that he 
-would not have a male child. he execut- 
ed Exhibit A-11 dated 10-11-1982 where- 
-by he surrendered. his right to hold the 
office of trusteeshin of the Subbarova 
Chettiar Annathana Chatram at Kuruk- 
kunthurai, Karunpanthural village. Tiru- 
nelveli Taluk. Certain revealing facts 
are noticeable in Exhibit A-11. Laksh- 
manan Chettiar while executing the deed 
of surrender. as it is called. stated in un- 
canny terms that it was never the prac- 
tice for a female member on either side of 
the two families to hold office of trustee- 
shin and that was the manner and mode 
in which the office of trusteeship was 
- held ever since it was dedicated by Sub- 
‘ baroya Chettiar and as there were no 
male heirs who could take over the ad- 
ministration and hold office as co-trustees 
with the member renzesentirg the Vada- 
kku Chavadi family. Lakshmanan Chettiar 
executed the deed of srrrender whereby 
he surrendered his right to hold office 
for ever in favour of the then co-trustee 
Sethuramalingam Chettiar who was re- 
presenting the Vadakku Chavadi line. The 
plaintiffs’ claim however is thet the said 
Lakshmanan Chettiar had no right to 
effectuate such a surrender and give up 
the right to hold office of trusteeshinv on 
the Therkku Chavadi line and thus ignor~ 
ing the said surrender deed. Exhibit A-11. 
the plaintiffs would contend that Laksh- 
manan Chettiar could not sive up the 
right of trusteeshin which belongs to the 
Therkku Chavadi family and therefore as 
heirs of Lakshmanan Chettiar to wit as 
the daughter’s sons they would be entitled 
to hold office of trusteeship jointly alone 
with the first defendant representing the 
Vadakku Chavadi line and that in order 
to accelerate the right of the plaintiffs to 
seek for and hold such office of trustee- 
ship. the second defendant (their mother) 
had surrendered her risht in faveur of 
her daughter, the third defendant. and the 
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third defendant in turn had surrendered 
her rights to these plaintiffs on 16-12-1966 
and that the plaintiffs are therefore en- 
titled to be the ioint huadars of the An- 
nathana Chatram alone with the first 
defendant who by then became the sole 
trustees in conseauence of the deed of 
Surrender. Exhibit A-11. dated 10-11-1932 
and as heir of Sethuramalinga Chettiar. 
The plaintiffs therefore came to Court for 
à declaration that they are entitled to be 
joint huadars with the first defendant in 
elections to the trust called Subbarova 
Chettiar Annathana Chatram and praved 
for consequential reliefs, 


2. The first defendant in his writ- 
ten statement pleaded that the plaintiffs 
have no right at all to lav the present 
action and that the suit claim is barred by 
time. Relvine upon the deed of surrender 
or settlement. Exhibit A-11 dated 10-11- 
1932, the first defendant would claim that 
the Therkku Chavadi branch relinauished 
their right to hold office of trusteeeshin 
and that it was done in the best interest 
of the management of the trust and: as 
such a situation was inescapable since the 
female member could ever be in manages 
ment of the trust in accordance with the 
usage and custom prevailing in the matter 
of the governance of the charitv. The 
first defendant specifically pleaded that in 
any event his father Sethuramalincam 
Chettiar and thereafter himself were ex- 
clusively. continuously and publicly. to 
the knowledge of the second and third 
defendants and the plaintiffs. were ad- 
versely in possession of the office ang 
therefore the present claim of the plain- 
tiffs is barred bv limitation. No doubt the 
second and third defendants sail along 
shee the plaintiffs and would admit their 
claim. 


3. On the above pleadings. the fol- 
lowing issues were framed: 

1. Whether the relationshin of the 
persons mentioned in the plaint is true 
and correct ? 


2. Whether the 2nd defendant acted 
as joint trustee with lst defendant’s father 
Sethuramalingam Chettiar at any time? 

. Whether the surrender by defen- 
dants 2 and 3 to plaintiffs alleged in the 
plaint is true and valid? 

4. Whether the plaintiffs have anv 
present cause of action for filing this suit? 

5. Whether the suit is tarred by 
time? 

6. Whether the suit trust has been 
always managed by the rule of primogeni~ 
ture by usage and customs as contended 
by the ist defendant? 

7. ‘Co what relief. are the vlaintiffs 
entitled ? 


4, The learned trial Judge held 
thai the suit trust was not manaved bv the 
rule of primogeniture either by usage and 
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customs as contended by the first defen- 
dant but on issues 2 to 4 he was of the 
view that the second defendant did not 
act as joint trustee with Sethuramalingam 
Chettiar at anv time. and that the surren- 
der said to have been made of the rights 
of defendants 2 and 3 in favour of the 
plaintiffs as alleged in the plaint is not 
true and that the plaintiffs had no pre- 
sent cause of action to file the suit. On 
the issue. whether the suit is barred bv 
time. he held that it was so and against 
the plaintiffs. In the result the suit was 
dismissed. It is as against this the olain- 
tiff have filed the present appeal. 

5. The main contention raised bv 
Mr. Sivamani. learned counsel for the ap- 
pellants is that on an overall appreciation 
of the evidence let in by the plaintiffs it 
would not be difficult to sav that even the 
females were entitled to the office of 
trusteeship and thus viewed. the surrender 
or relinaquishment of the office on the 
ground that no female member of either 
of the families could ever hold the office 
of trusteeship and that in conseauence 
Lakshmanan Chettiar’s surrendering the 
rights of the Therku Chavadi family in 
favour of the Vadakku Chavadi family is 
an instrument which cannot create rights 
and cannot simultaneously also divest 
rights. It is also said that Lakshmanan 
Chettiar had no right to surrender in 
future such hua or right which might 
crop up in the family of the Therku 
Chavadi and therefore it is contended 
that defendants 2 and 3 as the daughter 
and grand-daughter of Lakshmanan Chet- 
tiar still retained their right to hold office 
either for themselves or to their nominees 
and that they having surrendered their 
rights in favour of the plaintiffs. thoush 
minors. the plaintiffs’ action is sustain- 
able and within the compass of pro- 
priety. The second contention is that 
the plaintiffs in the alternative were 
claiming the right to hold office in their 
own independent right and not necessarily 
through the channel of succession as mem- 
bers of the Therku Chavadi family and 
that therefore the suit is not barred bv 
limitation. 

6. In cases of private trusts. the 
modes by which trustees are ordained to 
hold their office as such is generally set 
out in the recitals of the relative trust 
deed itself. In the absence of anv such 
deed in writing. Courts often relv upon 
the circumstantial evidence and the other 
acceptable material placed before them to 
find the rule by which the trustees hold 
such office in relation to private trusts. 
But a dichotomy is always made between 
right to the office of trusteeshin bv suc- 
cession or heirshiv to the last holder in 
juxtaposition to a risht to hold it de hors 
such right to succeed to that office. In 
the latter case the claimant seeks for such 
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office independently of the rule of succes- 
sion or heirship. In the case of succession 
to office by the ordinary rules of heir- 
ship or as per the delineation made in the 
document. of trust itself. if the predeces- 
sor-in-interest who was in office lost his 
right to the same bv the force of law of 
limitation. then his successor-in-interest 
who claims through him cannot have a 
better right and thus the successor-in- 
interest would in turn be disabled in law 
to claim and hold the office. I£. however. 
the claimant rests his claim to an office 
of trusteeship on an independent basis 
without reference to the rule of succes- 
sion but as per the recitals in the deed or 
as per the custom or usage. then he has. 
to establish it and: if successful can be in- 
ducted into the office notwithstanding the 
fact that the prior office holder lost his 
right by adverse possession of the same 
bv the joint or competing trustees. These l 
two propositions are bv now well settled 
as is seen from Javathambal Anni v: 
Perinthambi. (70 Mad LJ 441) = (AIR . 
1936 Mad 188) where the learned Judges . 
said that whatever the differences may 
have been as to the time when the pos- 
session becomes adverse. there has latter- 
ly been no doubt whatever that once ad- 
verse possession starts. it operates not 
merely against the then trustee. but 
against his successors as well and this can 
only be on the footine that each succeed- 
ing trustee claims under his predecessor. 
Expatiating this passage. Palaniswami. J. 
in K. Ramalingam Chettiar v Ranga- 
nathan Chettiar. (1973-1 Mad LJ 288) = 
(AIR 1974 Mad 27) observed for the 
Bench as follows: 


“Adverse possession against one to 
the office of trusteeship would not operate 
against another if the other person does 
not claim through the person whose right 
is lost by limitation. If the succeeding 
trustee claims title independently of the 
person whose right is lost by limitation. 
the aforesaid principle is not applicable.” 

: Bearing these essential princi- 
ples of law in mind. we shall now consi- 
der the contentions of the learned coun- 
sel for the appellants. It js said that there 
is no exclusion of female members of 
either of the families from holding office 
of trusteeship of this Annathana Chat- 
ram. Reliance is placed upon Exhibit A-4 
dated 2-8-1881 which was an order made 
bv the Deputy Collector. Tirunelveli. who. 
under circumstances not clearly known. 
recognised the daughter of Pattabirama 
Chettiar as one of the co-trustees to be in 
management of the Chatram. The recital. 
however is. “Thasildar epar chuppady 
irandhu ponavarku bathivaka avar mak- 
kalai accudharakha sherthu kolalam.” 
m diii in Tamil is transliterated 


It is very doubtful whether the expression 
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“Makkalai” appearing in Ex. A-4 would 
refer to “Makalai’. Certainly it would in- 
clude “Makal” but it would not necessarily 
mean. that it was onlv the female which 
was. in the contemplation of the Deputy 
Collector when he made the order under 
Ex. A-4. But this circumstance which has 
not got the weight which would be reauir- 
ed for acceptance by us is outweighed bv a 
later document Ex. A-1} which is a regis- 
tered instrument executed by lLaksh- 
manan Chettiar in favour of Sethurama~ 
lingam Chettiar on 10-11-1932. We have 
already summarised the essentials of this 
instrument in our preface. Lakshmanan 
Chettiar was conscious of the fact that 
ever since the properties were dedicated 
for the purpose of charity by Subbarova 
Chettiar it was never in the contempla- 
tion of parties that a female from either 
side of the families. namelv the Vadakku 
Chavadi or the Therku Chavadi. should 
ever be inducted as a joint trustee to 
manage the affairs of the Chatram. A 
conscious recital to this effect by a mem- 
ber of the Therku Chavadi familv as ear- 
ly as 1932 cannot be lightly ignored. This 
speaks of the usage and custom by which 
the trusteeshin to the Chatram was being 
regulated. At any rate we are of the 
view that Exhibit A-11 being an ancient 
document within the meaning of the pro- 
‘visions of the Evidence Act and having 
‘regard to the subsequent conduct of the 
second and the third defendants after 
such relinauishment of office by Laksh- 
manan Chettiar the contention of Mr. 5ri- 
yamani that female members of either of 
the families could also hold office as 
trustees appears to be untenable. We 
have already referred to the fact that 
there is no instrument which has been 
placed before us which governs the 
. governance of the trust. We are there- 
fore left with the appreciation of the sur- 
rounding circumstances and the relative 
facts and materials brought on record to 
reasonably infer as to what ought to be 
the mode and manner of succession to 
the office of trusteeship to this Chatram. 
On a perusal of Exhibit A-11 it does not 
appear to us that there was anv design or 
motive on the part of Lakshmanan Chet- 
tiar when he caused such a relinauish- 
ment to be made of the Office of trustee- 
ship from the family of the Therkku Cha- 
vadi to and in favour of representative of 
the Vadakku Chavadi familv. Such being 
the real purport of Exhibit A-11. we can- 
not lightly discountenance the contention 
of the learned counsel for the respondents 


that ever since the dedication of the vro-. 


perties for purposes of the charity in 
question by Subbarova Chettiar it was 
alwavs intended that the male members 
from. either of the families should con- 
stitute the Board of Management to be in 


charge of the administration of the trust. 
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We are therefore unable to asree with. 
the first contention that even female 
members are entitled to hold office. 


8. The next ancillary auestion 
which arises is whether the theory of sur- 
render said to have been made bv the se~- 
cond and/or third defendants in favour of 
the plaintiffs could be true. Here again 
there is a bundle of controversv. While 
in the pleadings the plaintiffs would rest 
their case on an oral surrender said to 
have been made by the second and the 
third defendants in or about 25-12-1966. 
in the course of the trial they would rely 
upon Exhibit A-1 dated 9-10-1969 which. 
is a registered release deed executed bv 
defendants 2 and 3 in favour of the plain- 
tiffs but lone after the institution of the 
suit. Rightly therefore. the Court below 
rejected Exhibit A-1 as being post item 
and found that there was no case of oral 
surrender made out with reference to ac- 
ceptable evidence. We agree with the 
said finding and hold that there was no 
such surrender of the so-called right of 
a 2 and 3 in favour of the plain- 
iffs 


9. The other auestion is whether 
the plaintiffs could proiect an indepen- 
dent title to the office de hors the rule of 
succession impliedly mooted out bv the 
first defendant based on Exhibit A-11 and 
the surrounding circumstances. The ap- 
pellant’s case is that they being the 
daughter’s sons of Lakshmanan Chettiar 
are in any event to be recognised as male 
persons entitled to succeed as ioint hua- ` 
dars to be in- management of the charitv 
in auestion and that therefore the first 
defendant has- no right to exclude the 
plaintiffs from such co-ordination. Here 
again the appellants’ argument is fall- 
acious. We have alreadv held that under 
Exhibit A-11 there has been a snapping 
of the huadarshivo the matter of succes- 
sion to the office of trusteeshin bv Laksh- 
manan Chettiar absolutely relinquishing 
the right to hold such office because of the 
absence of male heirs to him. After such 
snapping the first defendant’s predecessor- 
in-interest Sethuramalingam Chettiar was 
solely in management of the trust pub- 
licly and to the knowledge of all includ- 
ing Lakshmanan Chettiar and his heirs. 
It is but reasonable to assume that defen~ 
dants 2 and 3 as the wife and daughter of 
Lakshmanan Chettiar knew about such 
exercise of the right to hold office on the 
part of the first defendant and his pre- 
decessor-in-interest ever since 10-11-1932. 
It is common ground that neither the se- 
cond defendant nor the third defendant 
at anv time prior to the action obiected 
to or interfered with the sole and exclu- 
sive management of the trust properties 
by the first defendant. In those circum- 
stances. the first defendant or his father 
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were adversely in possession of the office . 


to the knowledge of those who could. if 
possible put forward such a claim to it. 
The second defendant. not having claim- 
ed in time, is.estopped from vesting in 
herself the so-called right. even if it 1s 
true in favour of her grandsons when an 
inconvenient situation arose for her to do 
so. It is established law that once a right 
is lost by the operation of the rule as to 
limitation. then it cannot be revived un- 
less under certain extraordinary circum- 
stances. since there is an extinction of 
that right by the operation of law. Once 
therefore the second defendant and eaual- 
ly the third defendant lost their respective 
rights. even if thev could claim as female 
members of the Terkku Chavadi familv. 
they cannot by a voluntarv act of theirs 
ereate such rights in themselves and sur- 
render such self imposed rights either 
orally or in writing as they purported to 
do under Exhibit A-1. We are therefore 
of the view that the so-called surrender. 
whether it is oral or as evidenced by Ex- 
hibit A-1. has no legal force at all. This 
is so because the second defendant has 
lost her right to hold the office under 
Article 107 of the Limitation Act which 
says that a person competing for posses- 
sion of a hereditarv office should file the 
suit within 12 vears from the date when 
the other person takes possession of the 
office adversely to him. As stated already 
by us. for a period of 12 vears and more. 


neither the second defendant. nor the 


third defendant did raise anv protest 
against the exclusive management of the 
trust by the first defendant. As a matter 
of fact under Exhibit A-10 dated 16-1- 
1947. a member of the public brousht to 
the notice of the second defendant that it 
was imperative on her part to resume the 
management of the trust as she was en- 
titled to a ioint risht of trusteeshiv and 
management of the Annathana Chatram: 
Even this would not provoke the second 
defendant or even the third defendant to 
take such action as was necessarv in law 
to assert their claims which bv then were 
prejudicially being held and exercised by 
the first defendant. We are therefore 
satisfied that the suit brought in bv the 
plaintiffs as the daughter’s sons of Laksh- 
manan Chettiar on 22-7-1968 is hopelessly 
barred bv limitation. Thus viewed. the 
plaintiffs had no cause of action at all to 
initiate the proceedings. 


10. All the contentions of the 
learned counsel for the appellants there- 
fore fail and the appeal is dismissed. 
There will be no costs in this appeal. 


Appeal dismissed. 
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M/s. Alagappa Cotton Mills. Raia- 
palayam. Appellant v. Indo Burmah 
Trading Corporation. Madras and others. 
Respondents. 

Civil Reyn. Petn. No. 1886 of 1974. 
D/- 10-1-1975.* 

(A) Arbitration Act (1940). S. 2 (a) — 
Arbitration agreement — No acceptance 
by other party — No iurisdiction to arbi- 
trator, 

A clause in the contract between A 
the manufacturer firm and B the expor- 
ters. provided that dispute. if anv. shall 
be settled only in the Courts in the iuris- 
diction of the sellers. Another clause 
provided all the incentives both that of 
the manufacturer’s ag well as the Expor- 
ters. both the current and future. in- 
cluding the distance premium to the 
buyer’s account. It did not have anv 
clause for reference to arbitration. But 
B while signing the contract affixed on 
it a rubber stamp adding that the con- 
tract was subiect to the standard contract 
form No. 2 of the Cotton Textile Export 
Promotion Council. That Form contained 
an arbitration clause. Subsequently. there 
was some misunderstanding between the 
parties and B took stens for referring the 
matter to the Arbitrators. The notifica- 
tion of the appointment of the Arbitra- 
tors. was sent to one of the partners of 
the firm and he agreed to the appoint- 
ment of the arbitrators. A filed its writ- 
ten statement under protest raising obiec- 
tion to the arbitrator’s jurisdiction. 


Held that the filing of the written 
statement being under protest. auestion- 
ing the jurisdiction of the Arbitrators. it 
did not confer anv jurisdiction on the 
Arbitrators. As the firm A did not agree 
to arbitration. the act of one of its part- 
ners submitting to Arbitration did not also 
bind the partnership. (Para 7) 

(B) Partnership Act (1932). Ss. 19 
and 22 — Act of partner to bind firm — 
Mode of doing act — Acceptance of arbi- 
Eaton by partner — Whether can bind 


G 


Under Section 19(1). the act of a 
partner will bind the firm. if it is carried 
on in the usual way. Sub-section (2) 
clearly states that the implied authority of 
a partner does not empower him to sub- 
mit a dispute relating to the business of 
the firm to arbitration. Section 19 is 
subject to Section 22. which ‘vrescribes 
the mode of doiny an act to bind the firm. 
The mode is that the person should ex- 
press that he was acting on behalf of the 


*(Against order of Sub. J.. Ramanathanu-~ 
ram at Madurai. in O. P. No. 82 of 1973). 
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firm implving an intention to bind the 
firm. But this would not empower the 
partner to submit a dispute relating to 
the business of the firm to arbitration. 
Therefore, the letter of one-of the part- 
ners accepting the arbitration cannot bind 
the partnership. AIR 1963 SC 90 and AIR 
1963 SC 1685. Applied. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1963 SC 90 = (1963) 3 SCR 209 7 
AIR 1963 SC 1685 = (1964) 3 SCR 164 7 

ORDER :— The revision petition is 
by M/s. Alagapna Cotton Mills. Raia- 
palavam. against the order of the learned 


Principal Subordinate Judge. Rama- 
nathapuram at Madurai. in O. P. 82 of 
1973. The petitioners. M/s. Alagappa 


Cotton Mills. filed the O. P. under Sec- 
tions 31 to 33 of the Arbitration Act. prav- 
ing to declare that there is no valid arbi- 
tration agreement in respect of the con- 
tract form dated 16-10-1970. and for an 
_iniunction restraining the respondents 2 
and 3. the arbitrators. from proceeding 
with the enauirv and making anv award 
in the proceedings pending before them. 

2. The facts of the case necessary 
for the disposal of this petition are as 
follows :— Under Ex. A-1. the petitioners. 
M/s. Alagappa Cotton Mills. and the 
first respondent. M/s. Indo Burmah Trad- 
ing Corporation. Madras. entered into a 
contract on 16-10-1970. A clause in the 
contract provides that dispute. if anv. 
shall be settled only in the Courts in the 
jurisdiction of the sellers. There is an- 
other clause which provides all the incen- 
tives both that of the manufacturer’s as 
well as the Exporters’ both the current 
and future including the distance premium 
to the buver’s account. The form Ex. A-1 
was signed by the petitioners. M/s. Alas- 
appa Cotton Mills and sent to the first 
respondent, M/s. Indo Burmah Trading 
Corporation. The first respondent. while 
signing the agreement. added Ex. A-2 in 
rubber stamp. which reads as follows— 

“Notwithstanding anvthing contained 
herein in contravention of the provisions. 
rules. regulations and conditions as ap- 
plied/adopted in Standard Contract form 
No. 2. and as accepted by the Cotton Tex- 
tile Export Promotion Council this con- 
tract is subiect to the said standard con- 
tract form No. 2 and its terms and condi- 
tions.” 


It is not in dispute that in the Standard 
Contract form No. 2. which regulates the 
rights of parties. a clause as to arbitra- 
tion is provided for. The question is whe- 
ther this clause has been accepted bv both 
the parties and has come into effect. 
Ex. A-3 is a letter sent bv the first res- 
pondent to the petitioner on 6-11-1970. In 
that letter. the first respondent stated— 

“The duplicate of vour said contract 
is returned to vou herewith duly signed 
bv us.’ 


In the contract form thus returned. after 

acceptance. Ex. A-2 in rubber stamp was 

put in. Now. the auestion is whether 

this condition in the rubber stamp was 

accepted by the petitioners. The peti- 

tioners’ case is that under Ex. A-4. dated 

9-11-1970. while acknowledging the re- 
ceipt of the letter of the first respondent. 

they specifically stated that the contract 
was subiect to the terms and conditions 
in the agreement signed. and not accord- 
ing to the Form No. 2. Alongs with that. 

a certificate of posting Ex. A-5 was also. 
produced before the Court. There is. 
some dispute as to whether this letter was 
in fact received by the first respondent. 
According to the learned counsel for the 
petitioners. this letter was marked bv 
consent whereas according to the first 
respondent it was never received bv them. 
The lower Court has given a findine that 
this letter was not received bv the first 
respondent. I do not see anv reason for 
allowing the petitioners to auestion this 
finding, 


3. Subseauently. there was some 
misunderstanding between the parties and 
the contract was not fully performed. The 
first respondent took steps for referring 
the matter to the Arbitrators. Ex. B-1. 
the notification of the appointment of the 
Arbitrators. was sent to the petitioners. 
and one of the partners of the petitioners’ 
firm agreed to the appointment of the 
arbitrators to settle the disputes between 
the parties. This was signed on behalf 
of M/s. Alagappa Cotton Mills by one of 
the partners. After takine two adiourn- 
ments to enable them to file a written 
statement. the netitioners filed the written 
statement Ex. A-13 on 9-7-1973. At the 
outset. in the written statement. the peti- 
tioners M/s. Alagappa Cotton Mills sub- 
mitted that the Arbitrators had no juris- 
diction _to entertain. try and dispose of 
the claims made by the first respondent 
against the petitioners. In paragraph 2. 
it is stated that the petitioners were ap- 
pearing under protest and the written 
statement was filed under protest and the 
rest -of the written statement was without 
prejudice to and without waiving the 
aforesaid contentions and submissions of 
the petitioners. 


4. On these facts. the questions 
that arise for consideration are: 


1. Whether there was an agreement 
between the parties to refer their disputes 
to arbitrators ? 


2. Whether the consent by one of the 
partners of M/s. Alagapna Cotton Mills to 
arbitration would bind the partnership? 

3. Whether by filing a written state- 
ment. though under protest. the partner- 
ship submitted to the arbitration ? 

It is common ground that the original 
form of contract. which was sent by the. 
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petitioners for the first respondent’s sis- 
nature did not have anv clause for refer- 
ence to arbitration. On the other hand. it 
was provided that if there was anv dis- 
pute. it would be settled in the Courts 
within the jurisdiction of the sellers. The 
first respondent accepted the contract and 
returned the contract duly signed bv 
them. Though. in their letter accepting 
the contract. there was no mention about 
the contents. Ex. A-2 was put in bv affix- 
ing the rubber stamp. It was vehement- 
ly contended by the learned counsel for 
the respondents that Ex, A-2 the clause 
that was put in by the rubber stamp. 
formed part of the contract. firstly by in- 
corporation and secondly in anv event. bv 
the petitioners accepting those terms by 
acting on the contract and supplving the 
goods. The first contention is based on 
the ground that the contract Ex. A-1 sent 
by the petitioner refers to incentives. 
providing “all the incentives both that of 
the manufacturers as well as Exporters 
both the current and future including the 
distance premium to buyer’s account.” 
It was submitted by Mr. N. C. Raghava- 
chari. learned counsel for the first respon- 
dent. that this incentive refers to the 
scheme by the Government. which pro- 
vided incentives to the manufacturers and 
exporters. Under the Notification of the 
Government of India. Ministry of Com- 
merce and Industrv. Office of the Textile 
Commissioner. dated 30-9-1960. it was 
provided that the benefits of the Cotton 
Textiles Export Incentives Scheme of the 
Government should be made applicable 
only to those mills and exporters. who had 
complied with the terms and conditions of 
the abovesaid Standard Contract Form. 
The Notification itself commences by stat- 
ing that the adoption of a Standard Con- 
tract formulated by the Cotton Textile 
Export Promotion Council is recommend- 
ed. It is also mentioned in the Notifica- 
tion that the adoption of the Cotton Yarn 
Export Contract will be a condition of 
eligibility for exporters exporting cotton 
yarn and mills to receive against the ex- 
ports of cotton varn. import entitlements 
as prescribed under the Cotton Textiles 
Export Incentive Scheme. From the fact 
that reference is made to the incentive in 
the contract and as adoption of the Stan- 
dard Contract is necessarv to entitle the 
parties to incentives. it was submitted that 
an agreement has to follow the terms of 
the standard contract. as has been agreed 
upon by the parties. I am unable to ac- 
cept this contention. for. though for se-. 
curing the incentive benefit. it is neces- 
sarv to conform to the standard contract 
envisaged by the Government of India. it 
- is upto the parties to conform to the 
Standard form or not. The only conse- 
auence is that if the form is not conform- 


ed.: the parties will not be entitled to in-. 
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centives. The mere mention of incentives 
in the contract form would not mean that 
they have agreed to abide bv the terms 
of the Standard Form. On the other 
hand. as already pointed out. the refer- 
ence to the jurisdiction of the Civil Courts 
within the seller's area would denote 
that the arbitration was not contemplated 
by the parties at that time. 


5. The second contention was that 
this clause. which was added affixing the 
rubber stamp. was agreed upon by the 
petitioners. There is no evidence to show 
that the petitioners agreed to the condi- 
tion. But Mr. N. C. Raghavachari.. the 
learned counsel. would submit that the 
mere fact that the petitioners despatched 
the goods would show that the petitioners 
agreed to abide bv the conditions contem- 
plated in the rubber stamp. This conten- 
tion cannot be accepted. for in the letter 
returning the contract. the first respon- 
dent did not mention about the conditions 
stipulated by affixing the rubber stamp. 
On the other hand. the contract Ex. A-1 
was signed without anv reservation as 
found in the letter sent bv the first res- 
pondent. There is hardly anv material to 
Show that the additional clause put bv the 
first respondent was agreed upon bv the 
petitioner. From the fact that the goods 
were sent bv the petitioners. it cannot be 
inferred that they agreed to the condi- 
tions imposed by the first respondent for 
they were acting on the letter of the first 
respondent. which accented the conditions 
as found in Ex. A-1. Therefore. it has to 
be found that the petitioners never agreed 
to the condition as to arbitration or as 
laid down in the standard form No. 2. 


6. The next question that arises 
for consideration is whether the partner- 
ship was bound bv one of the partners 
intimating his willingness for arbitration 
on behalf of the firm. Section 19 of the 
Partnership Act vrovides— 

_ “tL. Subject to the provisions of Sec- 
tion 22. the act of a partner. which is done 
to carry on. in the usual wav. business of 


the kind carried on by the firm. binds the 
firm.” 


_ 6-A. The authority of a partner to 
bind the firm conferred bv this section is 
called as ‘implied authority’. 

Sub-section (2) provides— 

"2. In the absence of anv usage or. 
custom of trade to the contrarv. the im- 
plied authoritv of a bartner does not em- 
power him to (a) submit a dispute relat- 
i to the business of the firm to arbitra- 
ion. 

Reading this section. which is subiect to 
Section 22. it is clear that undér sub-sec- 
tion (1). the act of a partner will bind the 
firm. if it is carried on in the usyal wavy. 
Sub-section (2) clearly states that the im- 
plied authoritv of a partner does not em-"- 
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power him to submit a dispute relatine to 
the business of the firm to arbitration. 
Section 19 is subiect to Section 22. which 
prescribes the mode of doing an act to 
bind the firm. Section 22 reads— 


‘In order to bind the firm. an act or 
instrument done or executed by a part- 
ner or other person on behalf of the firm 
shall be done or executed in the firm’s 
name. or in any other manner expressing 
or implying an intention to bind the firm.” 


Section 22 refers to the act of a partner 
which is done to carry on in the usual 
wavy the business of the kind carried on 
iby a firm in order to bind the firm. The 
mode that is required to be adopted is 
that the person Should express that he 
was acting on behalf of the firm implving 
an intention to bind the firm. But this 
would not empower the partner to submit 
a dispute relating to the business of the 
firm to arbitration. Therefore. the letter 
of one of the partners accepting the arbi- 
tration cannot bind the partnership. 

7. The onlv other contention that 
was raised was tnat the firm bv taking 
two adiournments for filing the written 
statement and bv filins the written state- 
ment has submitted to arbitration. As al- 
ready pointed out. though two adiourn- 
ments were taken. in paragraphs 1 and 2 
already cited. they clearly auestioned the 
jurisdiction and stated that thev were 
filing the written statement under protest. 
The question whether the filing of the 
written statement. even though under 
protest. would confer jurisdiction on the 
Arbitrators or not need not be gone into. 
as in this case. there is no clause in the 
original form No. 2 to submit to arbitra- 
tion. As has been pointed out. the clause 
that was inserted by affixiney the rubber 
stamp was not agreed upon bv the peti- 
tioners. In such circumstances. the deci- 
sion of the Supreme Court reported in 
Waverley Jute Mills v. Ravmon and Co.. 
AIR 1963 SC 90 and Union of India v. 
Rallia Ram. AIR 1963 SC 1685. would be- 
come applicable. The “Supreme Court 
has. in Waverley’ Jute Mills v. Raymon 
and Co.. AIR 1963 SC 90 at p. 97 pointed 
out: 

“Now. an agreement for arbitration is 
the very foundation on which the iuris- 
diction of the Arbitrators to act rests. and 
where that is not in existence. at the 
time when they enter on their duties. 
the proceedings must be held to be 
wholly without turisdiction. And this 
defect is not cured bv the appearance of 
the parties in those proceedings. even if 
that is without protest. because it is well 
settled that consent cannot confer juris- 
diction.” - 

In this case. as pointed out. the filing of 
the written statement was under protest. 
auestioning the jurisdiction of the Arbi-~ 
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trators. The filing of the written state- 
ment under protest. in the circumstances, 
will not confer any jurisdiction on the 
Arbitrators. In the circumstances, the 
contention of the learned Counsel for the 
petitioners that the petitioners firm did 
not agree to arbitration. that one of the 
partners by submitting the matters to 
arbitration cannot bind the partnership. 
and that the filing of the written state- 
ment under protest cannot confer iuris- 
diction on the Arbitrators. has to be ac- 
cepted. 

8. This revision petition is allow- 
ed with costs. 


Revision allowed, 
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K. VEERASWAMI, C. J. AND 
NATARAJAN, J. 


Sha Poosafi Mangilal, Appellant v: 
The Secretary, Govt. of India, Ministry of 
Commerce and others, Respondents, 

Writ Appeals Nos. 107 and 108 of 
1974, D/- 20-3-1975,* 


(A) Imports and Exports (Control) Act 
(1947), S. 3 (1) — Import policy pubbsted 
in Policy Red Book — Principles contain- 
ed in, has no statutory force so as te clo- 
the any applicant for quota with a right 
to get it. AIR 1974 SC 1539 and AIR. 1972 
SC 935, Followed; W. P. 3802 of 1969, 
Affirmed, (Para 2) 


Cases Referred: Chronological - Paras 


AIR 1974 SC 1539 = (1975) 1 SCR 321 2 
AIR 1972 SC 935 = (1972) 3 SCR 1 2 


r y. Subramaniam, for Appellant; 
R. Thiagarajan, Jr, Central Govt. Stand- 
ing Counsel, for Respondents. 


K. VEERASWAMI, C€, J.:— These 
two appeals arise from a common order of 
Palaniswami J. who declined to quash an 
order of the third respondent, The appel- 
lant claimed to be an established importer 
within the meaning of the Red Policy 
Book and applied in the prescribed form 
in July 1967 for refixation of quota for 
watches and parts thereof under the Im- 
port Trade Control, He had got a quota 
certificate issued on 27-9-1967 for Rs, 1500. 
This limit was raised to Rs. 2000 on his 
representation. The certificate issued to 
him related to the period from 1-4-1967 to 
March 1968. He cleared a certain parcel 
through a bank and moved the Joint 
Chief Controller of Imports and Exports 
‘to issue a quota certificate for Rs. 2002.22. 
But that request was rejected and in fur- 
ther proceedings upto the hierarchy he 


*(Against order of Palaniswami J. in 
' W. P. No. 3802 ete. of 1969.) 
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was unsuccessful, They had also declined 
to alter the period of the quota. 


2. Declining to quash the said 
proceedings and orders, Palaniswami J. 
referred to the related paragraphs in the 
Import Trade Control Policy Book and 
eventually thought that no ground was 
shown to issue the rule. Since the learned 
Judge disposed of the matter, the Sup- 
reme Court in A, I. Works v, Chief Con- 
troller, Imports. AIR 1974 SC 1539. after 
pointing out that the import trade policy 
was not a statutory document, ruled— 


“u.e. ON the basis of an Import Trade 
Policy an applicant has no absolute right, 
much less a fundamental right. to the 
grant of an import licence.” 


Reference was made by Sarkaria J., who 
spoke for the court, to Deputy Asst Iron 
and Steel Controller v. Manickchand, 
1972-3 SCR 1 = (AIR 1972 SC 935). In 
that case also it was pointed out that in 
view of See. 3 (1) (a) of the Imports and 
Exports (Control) Act, 1947, and clause 
6 (1) (a) of the Imports (Control) Order, 
1955, an applicant has no vested right to 
an Import licence in terms of the policy 
in force at the time of the application. On 
that view, mandamus, which was asked 
for, was refused. A. I. Works v. Chief 
Controller, Imports. AIR 1974 SC 1539, 
Was concerned with the delay on the part 
of the authority. which it found was not 
undue or motivated by bad faith. Dealing 
with a contention that the then existing 
instructions imposed unreasonable restric- 
tions on the right of the petitioners to 
carry on trade or business. the court said 
that the restrictions obviously had been 
imposed in the interest of the general 
public and national economy, and while 
making that observation, the following 
extract from Deputy Asst. Iron and Steel 
Controller v. Manickchand, AIR 1972 SC 
935, was referred to— 


tt wee. it has to be borne in mind that 
in the present stage of our industrial de- 
velopment imports requiring foreign ex- 
change have necessarily to be appropri- 
ately controlled and regulated. Possible 
abuses of import quota have also to be 
effectively checked and this inevitably re- 
quires. proper scrutiny of the various ‘ap- 
plications for import licence. In granting 
licences for imports, the authority con- 
cerned has to keep in view various fac- 
tors which may have impact on imports of 
other items of relatively greater priority 
in the larger interest of the overall eco- 
nomy of the country which has to be the 
supreme consideration.” 


It follows, therefore, that the import po- 
licy published from time to time by the 
concerned Ministry in the Policy Red 
Book is but a guidance and contains prin- 
ciples or rules which have no ‘statutory 


Swarnathachi v. Spl. Tahsildar, 
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force whatever and do not clothe any ap- 
plicant for quota with a right to get it. 

3. That will suffice to dispose of 
pies appeals, which are dismissed. No 
costs, 


Appeals dismissed. 
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K. VEERASWAMI, C. J. AND 
NATARAJAN, J. 


Swarnathachi. Appellant v. The Spe~ 
cial Tahsildar, Land Acquisition, Pattuk- 
kottai and others, Respondents, 

Writ Appeal No. 203 of 1973, D/- 3-3- 

1975.* 
(A) Land Acquisition Act (1894), S. 6 
(1), Second Proviso — Contribution from 
public revenue — Acquisition of land for 
purposes contemplated by Madras Irriga- 
tion Works (Construction of Field Bothies) 
Act (1959), S. 6 (1) declaration without 
making contribution from public revenue 
-— Validity — W. P. No, 2672 of 1972 D/- 
25-7-1973 (Mad.), Reversed — (Madras 
Irrigation Works (Construction of Field 
Bothies) Act (25 of 1959), S. 6 (1)). 


The land was acquired for purposes 
contemplated by Madras Irrigation Works 
(Construction of Field Bothies) Act (1959). 
S. 6 (1) declaration under Land Acquisi- 
tion Act was made after completing Sec- 
tion 5-A enquiry but without making con- 
tribution from public funds. The entire 
money for the acquisition was recovered 
from the party benefited, 


Held, since no contribution was made 
from public funds, S. 6 (1) declaration 
was invalid. However, Section 5-A en- 
quiry was saved. Merely because Madras 
Act of 1959 enables the recovery of the 
entire amount it does not follow that it 
ipso jure do away with the requirement 
under proviso to 5. 6 (1). AIR 1963 SC 151, 
Distinguished: W. P. No, 2672 of 1972, D/- 
25-7-1973 (Mad.), Reversed. (Paras 2, 3) 


Cases Referred: Chronological Paras 
AIR 1963 SC 151 = (1963) 2 SCR 774 3 


Habibullah Badsha and A. S. Chan- 
drasekaran, for Appellant; Govt. Fleader 
(for Nos, 1 and 2) and V. Kunchithapa- 
tham (for No. 3), for Respondents, 


K. VEERASWAMI, C. J.:— A small 
piece of land in Udayamudayan village, 
in Pattukkottai Taluk, was acquired by 
the Government for purposes contemplat- 
ed by the Madras Irrigation Works ‘Con- 
struction of Field Bothies) Act, 1959, The 
declaration under Section 6 of the Land 


*(Against order of Remaprasada Rao J. 
D/- 25-7-1973.) 


KS/AT/E179/15/MBR 


84 Mad, 


Acquisition Act wes made after complet- 
ing the enquiry under Section 5-A of the 
said Act. But it turns out that the acqui- 
sition was made on the full contribution 
basis and the entire money for the acqui- 
sition was collected from the party who 
stood to be benefited by the acquisition for 
purposes of irrigation. The petition under 
Article 226 of the Constitution, from 
which the appeal arises, was to quash the 
Jand acquisition proceedings on the ground 
that the proviso to sub-section (1) of Sec- 
tion 6 of the Land Acquisition Act had 
not been complied with; that is to say, 
that no contribution was made from pub- 
lic funds. But the petition was dismissed 
on the ground that full recovery by the 
Collector was authorised by the Madras 
Irrigation Works (Construction of Field 
Bothies) Act, 1959. Hence this appeal. 


2. We are of the view that the re- 
quirement under the proviso to sub-sec~ 
tion (1) of Section 6 of the Land Acquisi- 
tion Act is mandatory. Unless a part of 
the cost of the acquisition comes out of 
public revenues or some fund controlled 
or managed by a local authority, no decla- 
ration under Section 6 (1) can possibly 
made. This is quite clear from the pro- 
viso, We do not think that the Madras 
Irrigation Works (Construction of Field 
Bothies) Act, 1959. has anything to do 
with this requirement. That is an inde- 
pendent enactment not related to the ac- 
quisition, but to the provision for the con- 
struction or digging of field bothies by the 
Government and by owners of lands en- 
titled to irrigation under certain irriga~ 
tion works in the State of Madras. Merely 
because it enables the recovery of the 
entire amount, it does not follow that it 
ipso jure do away w:th the requirement 
under the proviso to sub-section (1) of 
Section 6 of the Land Acquisition Act. 
Since no contribution of any part of the 
cost was made from the public revenues, 
the declaration was clearly invalid and 
has to be quashed. 


3. Mr. Habibullah Badsha con- 
tends that as a result of the non~compli~ 
ance with the proviso aforesaid, the entire 
acquisition proceedings are liable to be 
quashed and, in support of his contention, 
he relies on Somawanti v. State of Punjab 
AIR 1963 SC 151. We are unable to ac« 
cept his contention, In that case the Sup- 


reme Court was concerned with the-col- 


ourable exercise of power. That question 
would arise only where the pose for 


which the acquisition was made was not 
a public purpose, but nevertheless the 
Government sought to acquire the land in 
the colourable exercise of power of emi» 
nent domain. That is not the case here 
The purpose for which the acquisition 
was made was a public purpose; on that 
there can be:no question. If there was. @ 


. Mohd. Ibrahim v. Syed Md. Abbubakker 


A. L. B. 


colourable exercise of power, learned 
counsel would be right in contending that 
the entire land acquisition proceedings 
should be quashed. In the instant case. as 
publie purpose is present, that will save 
the notification under Section 4 (1) ‘and 
also the enquiry and report under Sec- 
tion 5-A of the Land Acquisition Act. All 
that goes is the declaration under S. 6 (1) 
of the Act. To that extent the appeal is 
allowed. No costs, 


Appeal partly allowed. 
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RAMAPRASADA RAO AND 
MAHARAJAN, Jd. 


Mohammed Ibrahim, Appellant v. 
Syed Muhammad Abbubakker and others, 
Respondents. 


Appeals Nos. 533 of 1969 and 203 of 
1970. D/~ 18-2-1975.* 
; (A) Civil P, C. (1908), S. 66 — Scope, 
object and applicability. 


If a person sets up a case of benami 
title in another, the onus is very heavy on 
him: besides he should expressly plead 
that the ostensible title holder is a bena- 
midar for another. and after having said 
so should expatiate the same by oral and 
documentary evidence, Courts do not 
allow the weaving and developing of such 
a plea either in the course of arguments 
or in the course of trial. Clause 1 of S. 66 
effectively makes the certified purchaser 
the real purchaser and makes such a pur- 
chase as conclusive evidence that the 
court auction purchaser is a true owner 
and shall not be liable to be ousted on the 
sround that his purchase was made on 
behalf of another. Such being the purport 
of clause 1 of S. 66 it is idle for the plain- 
tiff to trot out a case of benami without 
pleading the same, nearly six decades 
after the court auction sale. AIR 1964 SC 
1254, Rel, on. (Para 11) 


(B) Limitation Act (1963), Arts. 64, 65 
—(Co-owner if can set up title in himse 
to the exclusion of others — Evidence of 
adverse possession, 


A co-owner cannot set up a title in 
himself by being accidentally in possese 
sion of such property to the exclusion of 
others, unless a specific case of ouster is 
pleaded and made out. Possession to be 
adverse must be adequate in continuity, 
in publicity and in extent to show that if 
is possession adverse to the competitor. - 

(Paras 17 18} 


een ne nnn ed 
*(Agsainst decree of Sub-J. Coimbatore, in 
O. S. No. 243 of 1962.) ; 
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- (C) Mahomedan Law — Co-heirs and 
co-sharers — Personal Law of Muslims, 
recognises system of joint holding as 
amongst Hindus. 

The personal law of Muslims does not 
recognise a system of joint holding as 1s 
common amongst Hindus. There may be 
cases, however, where a custom may be 
set up in the matter of the holding of 
such properties by some of the members 
of a Muslim family whereby it could be 
established that such possession and title 
in some of the members is customarily te 
be interpreted and understood as posses- 
sion on ‘behalf of all the members. Acqul- 
sition of property independently by a 
member cannot automatically ‘be said to 
be for the benefit of the family, If there 
is conclusive evidence that a member of 
the Muslim family, who acquired — such 
properties gained an advantage to himself 
and caused prejudice to others and if such 
acquisition is traceable to surplus family 
assets or funds from and out of which the 
property could have ‘been purchased, then 
matters would be different. Again it 1s 
also necessary to prove that the members 
were living jointly and enjoying the pro- 
perty jointly and in common. (Para 19) 


The burden of establishing that a 
property held by a member in Mahomme- 
dan family is his self-acquired property 
would arise only if the property is held 
commonly by the other members of the 
family and the entire family lives in 
commensality possessing the family pro- 
perty in common, (Para 22) 

As the theory of a representation is 
unknown to Mahomm law, and as 
there is no presumption that acquisition 
of one or more of the properties of the 
family are to be presumed to be for the 
benefit of the family, unless there is proof 
to the contrary and as children in a 
Mahommedan family are not co-owners 
in the sense that what is purchased by one 
person enures for the benefit of another. 
AIR 1970 Mad 200, Followed. Case law 
discussed. (Para 24) 
Cases Referred: Chronological Paras 


AIR 1970 Mad 200 = (1970) 1 Mad LJ D 


AIR 1964 SC 1254 = (1964) 6 SCR 780 12 
AIR 1947 Mad 287 = (1947) 1 Mad LJ 20 


AIR 1932 Cal 538 = ILR 59 Cal 541 22 
AIR 1916 PC 110 = ILR 44 Cal 186 21 
(1864) 2 Mad HCR 414 23 


- RAMAPRASADA RAO, J.:— The 
third defendant in O. S. No. 243 of 1962 
on the file of the court of the Subordinate 
Judge, Coimbatore, is the appellant in 
App. No, 533 of 1969. Defendants 18 to 
20 who are the legal representatives of 
the 12th defendant in the said suit are the 
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suit was filed by the plaintiff for partition 
and separate possession of his 14/144th 
Share in schedules B to F properties. 
Sheik Hussain Din I and Sheik Magdoom 
were ‘brothers, They had considerable pro- 
perties in which each had a half share 
therein. In 1888 Sheik Hussain Din I died 
leaving behind him his widow Sheikammal 
two daughters Varu Ismail Bibi and Kha- 
der Hussain Bibi and two sons Khader 
Hussain Din and Sheikh Hussain Din IL 
Varu Ismail Bibi had a daughter Meeran 
Bibi who died leaving behind defendants 
21 to 24 as her legal representatives. She 
had another son Syed Mohajmed Abbu- 
bakker, who is the plaintiff in the action. 
Khader Hussain Bibi, the other daughter 
of Sheikammal died in 1944 and her heirs 
are defendants 8 to 11. Khader Hussain 
Din (the first son of Sheikammal) married 
Rahima Bibi, the 7th defendant in the suit 
and left behind him his heirs defendants 
2 to 6. Sheik Hussain Din II died unmarri- 
ed on 27-7-1961. 


The 12th defendant is the alienee of 
some of the suit properties from the heirs 
of Khader Hussain Din, Defendants 13 to 
18 are either the lessees of the suit pro- 
perties or having an interest therein as 
encumbrances, As already stated, the 
plaintiff claims a share in all the plaint 
schedule properties and would attack 
inter alia the deed of gift executed by 
Sheik Hussain Din II in relation to cer- 
tain items of the suit properties and 
would say that the said hiba would not 
bind him and the said properties also 
should be deemed and considered to be 
family properties in which he has a share. 
Originally the plaint was filed in the 
court of the District Munsif, Udumalpet. 
As the defendants raised a plea of exclu- 
sion of the plaintiff as a co-owner from 
joint possession of the suit properties and 
as the jurisdictional value was beyond the 
jurisdiction of the Munsif’s court, the 
plaint was returned and thereafter pre- 
sented in the Sub-Court, Coimbatore, and 
renumbered as O. S. No. 243 of 1962. 


2. The first defendant supports 
the plaintiffs case, The second defendant's 
case is that the properties described in 
schedules B to F did not belong to Sheik- 
ammal and her children and in particular 
would say that the properties described in 
the E schedule excepting S. F. No. 163/A-2 
was purchased by Khader Hussain Din 
and Sheik Hussain Din II on 21-6-1912 
from one Khadarsa Rowther of Ayakudi, 
that the E schedule properties belonged 
only to the father of the first defendant 


tass 
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that the half share of Sheik Magdoom 
therein was sold in 1902 itself, that de- 
fendants 2 to 6 and their uncle Sheik 
Hussain Din II were adversely in posses- 
sion of the B schedule properties, that 
the plaintiff's mother in an earlier suit 
filed iby her in 1913 did not even claim 
any share in the said properties and that 
therefore, the plaintiff has mo right to 
them. 

According to this defendant, the 
plantiff has lost his right to claim a share 
in the € schedule properties by limitation 
and the plaintiffs mother having filed an 
earlier suit for partition as early as 1913 
and she not having furthered the decree 
therein, the properties described in sche- 
dules D and F are adversely held by this 
defendant, and the third defendant. ad- 
verse to the other heirs and, therefore, 
the plaintiff's claim to have the proper- 
ties described in schedules D and F parti- 
ticned and he be allowed his share is un- 
sustainable. According to this defendant 
and the third defendant the suit proper- 
ties were in their exclusive possession and 
were held by them adversely to others 
and, therefore, the plaintiff’s suit for par- 
tition as prayed for is not maintainable. 
As between him and the third defendant, 
the second defendant would say that the 
gift deed dated 16-4-1961 is invalid and 
does not bind him and that he would be 
entitled to a half share in the properties 
of Sheik Hussain Din II. 


The third defendant sustains the hiba 
and pleads that the E schedule properties 
are not family properties in which the 
plaintiff could claim a share, In particular 
he would allege that Sheikh Hussain Din 
It obtained S. F. No, 163/A-2 on dharkast 
from the Government and that, therefore, 
the plaintiff cannot project any interest 
therein. He would plead like the second 
defendant that the B schedule properties 
have ceased to be the family properties, 
and that, defendants 2 to 6 and Sheik 
Hussain Din II were in exclusive posses- 
sion of the same to the preiudice of the 
other heirs. A similar contention is raised 
as regards the properties described in 
schedules C and D. He sustains the aliena- 
tion made by him, and the second defen- 
dant and Sheik Hussain Din II to the 
12th defendant. On the question of hiba 
or the gift deed executed on 16-4-1961 
third defendant’s case is that the same is 
valid gift and the second defendant hav- 
ing attested the same and acquiesced in 
it cannot question it. Even so, his case is 
that the properties gifted to him by Sheik 
Hussain Din II are not family properties. 


‘ On the whole it is pleaded that the 
right of the plaintiff and the other heirs 
of Sheikammal to obtain their respective 
shares in the properties mentioned in 
schedules B, C, D and F are ‘barred, as 
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the third defendant and the second defen~ 
dant were in possession of the same ad- 
versely to the other co-heirs ‘The third 
defendant also denies the right of the 
plaintiff to any mesne profits in any one 
or more of the items of the suit proper- 
ties. In the additional written statement, 
the third defendant raised the plea that 
the present suit is barred by Order 2, 
Rule 2, C.P.C. The 4th defendant and the 
a a sail with the third defen~ 


The 6th defendant, however, would 
Say that the gift deed dated 16-4-1961, 
executed by Sheik Hussain Din IJ in fav- 
our of the 3rd defendant is not valid. She 
would, however, sail with the third de- 
fendant that the plaintiff has no right over 
the E schedule properties including 
S. F. 163/A-2, She would join with defen- 
dants 2 and 3 in asserting that the plain- 
tiffs right over B. C..D and F schedule 
properties are barred, since those proper- 
ties were adversely held by others to the 
prejudice of the plaintif. She claims her 
share in the B to F schedule properties 
and seeks for a decree. for partition in 
that behalf. The 7th defendant sails along 
with the 3rd defendant. Defendants 8 to 
11 would allege that Khader Hussain Din 
Was Managing the entire family proper- 
ties mentioned in the suit schedules and 
that after his death Sheikh Hussain Din II 
was similarly managing the properties and 
that the income from the properties was 
being divided amongst various sharers in- 
cluding these defendants and that the pos- 
session of the suit properties by Khader 
Hussain Din and Sheik Hussain Din II 
was only for the benefit of the family and, 
therefore, no question of adverse posses- 
sion would ever arise. They would also 
allege that certain properties mentioned 
in the suit schedules are in their posses- 
sion and that they are entitled to a 7/48th 
share in the suit properties and other 
family properties. They would attack the 
gift deed dated 16-4-1961. . 


3. The 12th defendant alienee 
claims that his purchase is fully support- 
ed by consideration and that he purchas- 
ed the properties from Khader Hussain 
Din and Sheikh Hussain Din II when they 
were recognised as absolute owners there- 
of, and that. he, being a bona fide pur- 
chaser for value, his title to the proper- 
ties purchased by him has to be sustained. 
This defendant would also assert that he 
has made considerable improvements on 
the properties and has been mortgaging 
the same for his benefit without any pro- 
test by others and that therefore, the pro- 
perties purchased by him from Khader 
Hussain Din and Sheik Hussain Din If and 
their heirs ought to be excluded from be- 
ing partitioned. 

4. The other defendants filed for- 


mal written statements. On thie above 


1976 


pleadings the following issues and addi- 
tional issues were framed— 

1. Whether the properties in sche- 
dules B to F did not belong to Sheik- 
ammal and her children? 

9 Whether F schedule properties ex~ 
clusively belong to the 3rd defendant? 

3. Whether ma defendant nao atan 

title by adverse possession 
Sea E in schedules B to 


he he plaintiff is estopped 
E Panton oie i in B schedule pro- 
perties? l 

5 Whether second defendant is en 
titled to the house in schedule B? 

6. Whether defendants 2 and 3 are en 
titled to any improvements, if so, to what 
ied ft deed dated 16-4 

. ether the gift deed dated 10~4~ 
esi es valid and binding on the 
plaintiffs and other defendants? 

8. Whether the defendants are nof 
liable to render accounts to plaintiff for 
his share of the income from the suit pro- 
perties? l l 

9. To what share the plaintiff and de= 
fendants are each entitled? 

10. To what reliefs are the parties 
entitled? 

Additional issues framed on 18-3-1964: 

11. Whether the possession of the 4th 
defendant and 7th defendant anda their 
predecessors-in-title have been hostile to 
the plaintiff and whether they have per- 
fected their title to the properties in their 
possession by enjoyment over the statum 
tory period adversely to the plaintiff? l 
Additional issues framed on 8-2-1969: 

12. To what share is the 6th defen= 
dant entitled? 

Additional issues framed er P : 
ether the plaintiff has peen in 

Se of S, Nos. 162/A-1 and 162/A-3 

(schedule E) within 12 years of the suit? 


: ether defendants 12, 18, 19 and 
20 Ae cenit ae their title to S. No, 162 
schedule E by adverse possession? 

15. Whether 12th defendant, the pre- 
decessors-in-title of defendants 18 to 20 
has carried out improvements and if so 
to what extent? l 
= 16. Whether the suit 1s barred by 
limitation in respect of defendants 12, 18, 
parce the plaintiff’s suit is not 

17. Whether the ntiffs s 
maintainable without asking for cancella- 
tion of the gift deed? l 

18. Whether the suit is in time? 


19. Whether the suit by plaintiff is 
maintainable in view of the decision 
re Oo S. 1951 of 1918 on the file of the 


e 
Dt, Munsif Court, Udamalnet? 
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20. To what share is defendant 5 en- 
titled? 


21. Whether the suit is 
Order 2, Rule 2? 


5. On the first issue, the learned 
trial Judge came to the conclusion that 
all the suit properties belonged tc Sheik- 

and her children. On issue No, 2, 
he found that the E schedule properties 
did not belong exclusively to the third 
defendant. On issue No. 3, he found that 
the 3rd defendant cr any other defendant 
did not acquire title to the properties des- 
cribed in schedules B to F to the plaint 
either by adverse possession or otherwise. 
After rendering his opinion on the formal 
issues 4. 5 and 6, he held that the gift 
deed dated 16-4-1961 was not true, valid 
and binding on the plaintiff and defen- 
dants other than the third defendant. 
On the question of accounting he held 
against the defendants and on the issues 
relating to the adverse possession he held 
against the defendants and in favour of 
the plaintiff and on issue 13 he held that 
the plaintiff would be entitled to his legi- 
timate share in the E schedule properties 
excepting the land obtained in dharkhast 
by Sheik Hussain Din II which is S&S. F. 
No, 163/A-2, and also held against the 
12th defendant as he was of the view that 
he could only be a usufructuary mort- 
gagee over the properties purchased ‘by 
him and ultimately found that the suit 
was in time and is maintainable. In the 
result, he granted a preliminary decree 
for partition and separate possession of 
the plaintiffs 14/144 share in the suit 
properties and made the necessary direc- 
tions which normally follow a prelimi- 
nary decree for partition. 


6. It is as against this, the 3rd de- 
fendant and the 12th defendant have 
come up in appeals already referred to. ` 


1. Though a semblance of an argu- 
ment wes addressed before us on the 
findings rendered by the trial court in 
relation to the properties described in 
schedules B, C, D and F, yet no substan- 
tial material has been placed before us 
to interfere with the finding and conclu- 
sions of the court below in relation to the 
abovementioned properties. As a matter 
cË fact, at one time this was not even 
seriously argued or pressed. In the light 
of this we are not adverting to or can- 
vassing the correctness of the findings of 
the court below as regards properties des- 
cribed in schedules B, C, D and F and 
hold that the plaintiff and other heirs 
would be entitled to their legitimate share 
in it according to their personal law and 
they should be deemed and held to be 
family properties. 


8. The main controversy, however, 
is as regards the E schedule properties. 


barred by 
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We shall advert to the merits of the ap- 
peal A. S. 203 of 1970 presented by the 
alienee 12th defendant at a later stage. 
We shall now consider the broad aspects 
which touch upor the E schedule pro- 
perties and find whether the plaintiff's 
theory: that the E schedule properties 
should be deemed, construed and held as 
the family properties is correct and sus- 
tainable. 

9. Under E. A. 1, Sheik Magdoom 
obligated himself to pay 17 salagais of 
paddy to Sheikammal and her heirs in 
consideration of himself being put in pos- 
session of the entire familv properties 
which obviously included his half share 

erein also. Sheik Magdoom having com- 
mitted default in the matter of the pay- 
ment of annuity, Sheikammal had to file 
a number of suits as is seen from Exs. B-1 
to B-4. Pursuant to a decree obtained by 
her in O. S. 797 of 1899 on the file of the 
court of the District Munsif, Udamalpet, 
a certified copy of which is Ex. B-4 Sheik- 
amma! bought the share of Shaik Mag- 
doom in the E schedule properties te sale 
through court. One Khadersa Rowther of 
Ayakudi purchased the half share of 
Sheik Magdoom and incidentally also pur- 
chased: the right of Sheik Magdoom to 
manage the entire properties which was 
stipulated in Ex. A-1. 


The court auction purchase is evi- 
denced by a sale certificate issued in fav- 
our of Ayakudi Khadersa Rowther under 
Ex. B-5 dated 15-11-1900. There is evi- 
dence to show that Ayakudi Khaderea 
Rowther took possession of these proper- 
ties after the issue of the sale certificate 
and that he had the pattas transferred to 
his name. These facts are evidenced by 
Exs. B-6 and B-8 The case of the plain- 
tiff is that this purchase of Ayakudi Kha- 
dersa Rowther was benami for the family 
and the possession of Ayakudi Khadersa 
Rowther or his  successors-in-interest 
should always be held to be for the bene- 
ft of the Sheikammal and her heirs. In- 
cidentally, it was pointed out that Aya- 
kudi Khadersa Rowther was the husband 
of the sister of Sheikamrnal and that it 
was Shei , who paid the amount 
towards the court auction purchase 
that the possession cf Ayakudi Khadersa 
Rowther could only de attributed to the 
possession of the members of the family 
of Sheikammal. The learned J udge was 
inclined to accept this theory. | 

10. Weare unable to share that 
view, There was no pleading to the effect 
that the court auction purchase under Ex. 
B-5 which was about 60 years before the 
suit was laid was a benami one. 

11, It is a well known rule that 
if a person sets up a case of benami title 
in another, the onus is very heavy on 
him: besides he should expressly plead 
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that the ostensible title holder is a bena- 
midar for another. and after having said 
so should expatiate the same by oral and 
documentary evidence. Courts do not 
allow the weaving and developing of such 
a. plea either in the course of arguments 
or in the course of trial. Section 66, C.P.C. 
is intended to put a stop to benami pur- 
chases at execution sales and has to be 
construed strictly. Clause 1 of Section 66 
effectively makes the certified purchaser 
the real purchaser and makes such a pur- 
chase as conclusive evidence that the 
court auction purchaser is a true owner 
and shall not be liable to be ousted on the 
ground that ‘his purchase was made on 
behalf of another. Such being the pur- 
port of clause 1 of Section 66 it is idle for 
the plaintiff to trot out a case of benami 
without pleading the same, nearly six de- 
cades after the court auction sale. 


12, The Supreme Court in S. K. 
Karim v. Mt. Bibi Sakina, AIR 1964 SC 
1254 = (1964-6 SCR- 780) held that the 
protection available by Section 66, C.P.C. 
is not only against the certified purchaser 
but also against any one claiming through 
him and Section 66 bars of claim of a 
Stranger to the bargain. The court also 
said that the second sub-section refers to 
the claims of the creditors and not of 
transferees, which is dealt with in the 
first sub-section. A retrospect of the at- 
tendant circumstances and facts prevail- 
ing at or about the time when the court 
auction sale was held also gives the im- 
pression that the sale of the property by 
Ayakudi Khadersa Rowther in 1901 could 
not have been benami for Sheikammal or 
her heirs. We have already seen that 
Sheikammal had to file successively suits 
in 1891, 1894 and 1900 under Exs B-1 to 
B-4 for the recovery of small sums such 
as Rs, 51, Rs. 97-8-0 and Rs, 612. It was 
in execution of one of those decrees. that 
the property was sold. It has not been 
brought out that apart from the proper- 
ties which Sheik Magdoom was adminis- 
tering for and on behalf of Sheikammal, 
she had any independent means and sepa- 
rate property. The fact that Ayakudi 
Khadersa Rowther is a relation of Sheik- 
ammal does not throw any light on the 
proposition under consideration. The other 
circumstances that the creditors were fil- 
ing suits against Sheikammal and the 
members of her family as is seen from 
Exs, B-1 to B-12 also show that Sheik- 
ammal did not have the wherewithal to 
provide any money to a third party so as 
to bid at the court auction for her benefit. 


The other factor, which also supports 
the appellants’ contention is about the 
treatment of the E schedule properties by 
Avakudi Khadersa Rowther after he pur- 
chased the same in court auction. There 
is ample material on record to show | that 
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it was Ayakudi Khadersa Rowther, who 
was in possession of the suit properties 
and even third parties, who had an inte- 
rest in them, recognised such title and the 
possession in Ayakudi Khadersa Rowther. 
Ex. B-6 is the receipt evidencing the tak- 
ing over possession of the properties soon 
after the court sale was concluded, Aya- 
kudi Khadersa Rowther was paying the 
kist for the land and obtained a patta as 
is seen from Ex. B-8. Ex. B-12 is a suit by 
a mortgagee over a property which mort- 
gage was effected by Sheik Magdoom. He 
impleaded Ayakudi Khadersa Rowther as 
a party to the suit, He is also described as 
a party, who has purchased the E sche~ 
dule properties in the court auction sale. 


It is not in dispute that Sheik Mag- 

doom had other properties, which were 
the subject-matter of the above mortgage 
suit. Ex. B-12 is yet another document to 
show that Ayakudi Khadersa Rowther 
was in possession of the E schedule pro- 
perties. Ex. B-33 was a suit for possession 
filed by Khaderusunu Rowther alias Kok- 
katti against Sheikammal and her heirs 
in which suit also Ayakudi Khadersa 
Rowther was made a party. He was the 
10th defendant in that suit and he was 
specifically impleaded in that suit as the 
court auction purchaser of the E schedule 
properties. Ex. B-55 is a suit filed for de- 
claration and title by Sheik Hussain Din 
II as against his brothers and sisters for 
recovery of possession of his 14/48th share 
in one half of the suit properties. Therein 
also both Kokkatti and Ayakudi Khadersa 
-Rowther were made parties. It is seen 
from the description in the pleadings and 
in the decree the Ayakudi Khadersa Row- 
ther was recognised by the members of 
the family of Sheikammal as the party in 
possession of one moiety of the E sche- 
dule properties. 


There is again an acceptance by those 
parties who are interested in the E sche- 
dule properties, which points out that 
Ayakudi Khadersa Rowther was recognis- 
ed as the person in possession of the E 
schedule properties. In fact it is not in 
dispute that items 1 to 9 are the proper- 
ties which are equivalent to the E sche- 
dule properties in the present action. The 
evidence given by Ayakudi Khadersa 
Rowther which has been marked as Ex. 
B-25 and which is a deposition of his re- 
corded in 1906 shows that he was in pos- 
session of the E schedule properties fat 
any rate one half thereof as the court 
auction purchaser). But. what is contended, 
however, is that the above material is not 
sufficient to show that Ayakudi Khadersa 
Rowther was in possession of the E sche- 
dule properties. It is seriously sought ‘to 
be made out that the purpose of the suit 
filed by Kakkatti in Ex. B-33 was to de- 
prive Sheikammal and her children. of 
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their share in the B schedule properties, 
namely, the family house and that “he re- 
lative prayers in the suits as evidenced 
by Ex. B-33 and Ex. B-55 do not defnite- 
ly point out that Ayakudi Khadersa Row 
ther was in possession of the E schedule 
properties, l 


13. We are unable to accept this 
argument. A reference can also be made 
to Ex, A~2, which is a judgment in a par- 
tition suit filed by Khader Hussain Din, 
Vavu Ismail Bibi, Khader Hussain Bibi 
and Sheikammal against Sheik Hussain 
Din, the first defendant and others for 
partition of their respective specific shares 
in plaint items 2 to 9. It is significant that 
no relief was asked for in respect of E 
schedule properties. Mr. Meeran, appear- 
ing for respondents 7 to 10 would urge 
that it is possible that the members of 
the family concentrated in that litigation 
in denying their claims and contentions 
and particularly that of Kokkatti Kha- 
dersa Rowther and there might have been 
an omission on their part in the matter of 
seeking relief in respect of E schedule 
properties, This is, however, a far-fetched 
contention, 


14. The evidence of D.W. 1 is 
pressed into service by Mr. V. C. Veera- 
raghavan, appearing for some of the res- 
pondents. There is nothing clinching in 
the said evidence, There was no doubt no 
partition of the E schedule properties at 
any time amongst the members, who are 
entitled to the same, But this is an in- 
Significant circumstance. Such an inaction 
on the part of those interested in secur- 
ing independent possession cannot be put 
in the forefront to set at naught a court 
sale under which Ayakudi Khadersa Row- 
ther became the owner of half of the E 
schedule properties. In consequence, the 
title of Khader Hussain Din and Sheik 
Hussain Din II to such one half share in 
the E schedule properties by reason of 
their purchase under Ex. B-9 cannot also 
be ignored. 


15. The next pertinent question is 
as to what was the property which Eha- 
der Hussain Din and Sheik Hussain Din 
II obtained under Ex. B-9. On 21-6-1912, 
Ayakudi sells under Ex. B-9, the property 
which he purchased in the court auction. 


-We have already seen that when Sheik 


Ammal brought the E schedule properties 
to sale and when Ayakudi Khadersa Row- 
ther purchased them in public auction 
sale, he could have only purchased the 
title, right and interest of Magdoom. 
Magdoom had an independent half share 
in the E schedule properties: besides, he 
was in possession of other half share as a 
person nominated by Sheikammal to ma- 
nage the same. Such management of one- 


‘half of the E schedule properties automa= 
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tically came to an end in 1903. The ecurt 
Sale was held in 1901. The right, title and 
interest of Magdoom to manage the one- 
half interest in the E schedule properties 
might have been the subject-matter of 
that sale. But such a right by efflux of 
time came to an end in 1903. Therefore, 
when Ayakudi Khadersa Rowther sold 
under Ex, B-9, the properties which he 
purchased in the court auction under Ex. 
B-5, he could have conveyed the half 
share in the E schedule properties, which 
were originally owned by Magdcom. By 
some inaction or improper action on the 
part of the other members of the family 
Khader Hussain Din and Sheikh Hussain 
Din iI continued in possession of the en- 
tirety of the E schedule properties. But in 
law they have acquired only a right, title, 
interest in the one half share in E sehe- 
dule properties and not to the entirety of 
the same. 

16. If this aspect is borne in mind, 
then the question arises whether the pos- 
session of Din brothers of the other half 
share in the E schedule properties could 
ibe treated as possession adverse to the co- 
owners of the properties and other mem- 
bers of the family. The other question, 
which arises for consideration is, whether 
the Din brothers were in possession of one 
half share of the E schedule properties 
which they purchased under Ex. B-9 as 
representatives of the family of Sheik 
Ammal. 


17. I shall take up the first ques- 
tion. We have already seen that the Din 
brothers after 1903 were in possession of 
the other half share of the E schedule, 
mot in furtherance of any right vested in 
them, If they continued in possession, 
then it should for all purposes be for the 
benefit of the other sharers and members 
of the family, It was by accident that they 
came into possession of the other 
share of the E schedule properties, It is a 
fundamental principle of law that a co- 
owner cannot set up a title in himself by 
being accidentally in possession of such 
property to the exclusion of others, un- 
less a specific case of ouster is pleaded 
and made out. In fact, the Din ‘brothers 
themselves did not at any time make it 
appear that they ‘have ousted the other 
members from the other ‘half share of the 
E schedule properties. 


. 18. Mr. M. S. Venkatarama Iyer, 
himself, would not stress this question of 
perfection of title to the other half share 
by adverse possession by the Din brothers, 
Possession to be adverse must be ade- 
quate in continuity, in publicity and in 
extent to show that it is possession ad- 
verse to the compétitor. There is no such 
evidence. But on the other hand, the Din 
prothers continued to occupy the other 
half of the B schedule properties obviouse 
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iy because they were put into possession 
of the same by Ayakudi Khadersa Row- 
ther, who was in possession of the entire- 
ty of the properties as court auction pur- 
chaser. It may be recalled‘ that the entire 
E schedule properties were with Mag- 
doom. One half thereof belonged to him 
and the other half thereof vested in him 
as administrator of the same on. behalf of 
Sheikammal. This right was snapped in 
1903 when Din brothers purchased the E 
schedule properties in 1919. They got back 
the other half share and continued to be 
in possession of the same in a fiduciary 
capacity and as co-owners of the proper- 
ty. The Din brothers, therefore, cannot 
project any adverse title in themselves as 
co-owners. We agree with the trial court 
that the other half share in the E sche- 
dule properties was held by the Din bro- 
thers as representatives of the family 
and that one half share of the E schedule 
properties is partible amongst the sharers 
of the Mahomedan family. In the absence 
of any pleading to that effect, we are un- 
able to disagree with the trial Court on 
this aspect. We hold that the Din bro- 
thers did not perfect their title by ad- 
verse possession in so far as the other half 
share of the property is concerned, 


_ B. As regards the second ques 
tion, whether the Din brothers were in 
possession of one half share of the E 
schedule properties purchased by them 
under Ex. B-9, as representatives of the 
family of Sheikammal, we are equally un- 
able to accept the finding of the court be- 
low that such was the position, The per- 
sonal law of Muslims does not recognise 
a system of joint holding as is common 
amongst Hindus, There may be cases, 
however, where a custom may be set up 
in the matter of the holding of such pro- 
perties by some of the members of a Mus- 
lim family whereby it could be establish- 
ed that such possession and title in some 
of the members is customarily to be inter- 
preted and understood as possession on 
behalf of all the members. Acquisition of 


` property independently by a member can- 


not automatically be said to be for the 
benefit of the family. If there is conclu- 
Sive evidence that a member of the Mus- 
lim family, who acquired such properties 
gained an advantage to himself and caus- 
ed prejudice to others and if such acqui- 
sition is traceable to surplus family assets 
or funds from and out of which the pro- 
perty could have been purchased, then 
matters would be different. Again it is 
also necessary to prove that the members 
were living jointly and enjoying the pro- 
perty jointly and in common, 


A reference to the expression ‘Ku- 
dumba Thalivan’ in some of the documents 
is also pressed into service in support of 
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the contention that K:hader Hussain Din 
was treated as the manager of the famiiy. 
A mere description will not effect iegal 
implications of a given situation. We are 
not impressed by the argument that as 
Khader Hussain Din was described as 
(Kudumba Thalivan} the general princi- 
ple applicable to the holding of preperty 
by a Hindu joint family manager would 
automatically have an impact on the facts 
of this case and that it should be. taken 
for granted that the half share purchased 
by the Din brothers under Ex. B-9, should 
be held to be for the benefit of the other 
members of the family. 


20. We shali now refer to the de- 
cided cases. Ex. B-9 is a document of the 
year 1912, The suit is of the year 1962. 
The document is, therefore, 50 years old. 


21. The Privy Council in Banga- 
chandra Dhur Biswas v. Jahat Kishore 
Acharya Chewdri, ILR 44 Cal 186 =(AIR 
1916 PC 110} stated as follows:— 


“Recitals in deeds cannot by them- 
selves be relied upon for the purpose of 
proving the assertions of fact which they 
contain, They can only be evidence as 
between the parties to the conveyances 
and those who claim under them. After 
a long period, however, has elapsed be- 
tween the aHenation and the suit to set it 
aside when all those who could have given 
evidence on the relevant points have 
grown ald or have passed away, a recital 
consistent with the probabilities and cir- 
cumstances of the case assumes greater 
importance and cannot HEghtly be set 
aside. The recital is clear evidence of the 
representation, and if the circumstances 
are such as to justify a reasonable belief 
that an enquiry would have confirmed its 
truth, then when proof of actual enquiry 
has become impossible the recital coupled 
with such circumstances would be suffi- 
cient evidence to support the deed.” 


In the instant case, the other members of 
the family had ample opportunity to act 
and establish that Ex B-9 should be 
understood as conferring title on the Din 
brothers only as representatives of the 
family. Then such an opportunity was 
available to them, as is seen from the 
various ltigations fought, they did not 
agitate this aspect: but, on the other hand, 
they were satisfied by not claiming a 
Share in the entirety of the E schedule 
properties. After a long lapse of time and 
as clinching evidence of the intention of 
the parties cannot be produced, the reci- 
tals in Ex. B-2 may be taken as probabi- 
lising the case of the Din brothers that 
they acquired one half of the E schedule 
properties absolutely for themselves and 
without intending to vest any beneficial 
interest in the members of the family. 


- burden of proving that it was his 
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22. In Aminaddin v. fTajaddin, 
AIR 1932 Cal 538, a Division Bench of 
that Court laid down the principle thus- - 


“Where members of a Mahomedan 

family live in commensality possessing 
the family property in common and in 
Jointness, the acquisition by one of the 
members occupying the position of a 
managing member, during the joininess 
of the family will be presumed to be for 
the benefit of the members of the family 
not because of any presumption regardirg 
acquisition akin to the joint Hindu family, 
but because such person is in fiduciary 
relationship with other members and has 
an obligation to discharge towards other 
members and if any property as acquired 
Stand in the name of such person, the 
self- 
acquired and not the property of the joint 
family will be on him.” 
Thus, it is seen that the burden of esta- 
blishing that a property held by a mem- 
ber in Mahommedan family is his self- 
acquired property would arise only if the 
property is held commonly by the other 
members of the family and the entire 
family lives in commensality possessing 
the family property in common. That is 
not the case here. It is nobody’s case that 
apart from the Din brothers the one half 
Share in the E schedule properties pur- 
chased by them under Ex B-9 was held 
and possessed commonly by the family 
and they were enjoying it together. It is 
also not pleaded that the Din brothers 
held such property in trust for the other 
members. No doubt this pleading is made 
as regards the other half share, In so far 
as the half share of the E schedule pro- 
perties purchased by them under Ex. B-9 
is concerned, it cannot be said that there 
was such a fiduciary relationship between 
the Din brothers and the other members 
of the family when they purchased the 
same. 

23. In Vellai Mira Ravuthan v. 
Mira Moidin Ravuthen, (1864) 2 Mad HCR 
414 the well known principle that addi- 
tions made to the joint estate by the 
managing member of a Mahommedan ` 
family will be presumed, in the absence 
of proof, to have been made from the 
joint estate, and will be for the benefit of 
all the members of the family entitled to 
a share, is referred to. But the point is 
that each case has to be decided on its 
own merits, [t is not the case of the res- 
pondents that the properties purchased by 
Din brothers under Ex. B-9 was an accre- 
tion made to the joint estate by the Din 
brothers from the available surplus of the 
family nucleus. This has to be establish- 
ed factually in order to sustain the con- 
tention that the property purchased by 
the Din brothers under Ex. B-9 would be 
the family property. No attempt has been 
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made to. do so and even otherwise, there 
43 No evidence to support this contention. 


24, Mullah in his Book on the 
Principles of Mahommedan Law, 17th 
Edr, page 54, brings out the scope of the 
principle underlying the discussion thus: 


“When the members of a Moham- 
madan family live in commensality, they 
do not form a joint family in the sense 
in which that expression is used in the 
Hindu Law, Further, in the Mahomme- 
dan law, there is not, as in the Hindu 
law, any presumption that the acquisitions 
of the several members of a family living 
and messing together are for the beneiit 
of the family, But if during the continu- 
ance of the family properties are acquir- 
ed in the name of managing member of 
the family and it is proved that they are 
possessed by all the members jointly the 
presumption is that they are the proper- 
ties of the family, and not the separate 
properties of the member in whose name 
they stand.” 


As the theory of a representation is un- 
known to Mahommedan law, and as there 
is no presumption that acquisition of one 
or more of the properties of the family 
are to be presumed to be for the ‘benefit 
of the family, unless there is proof to the 
contrary and as stated by Natesan J. m 
Maimoon Bivi v. Khajee Mobideen, AIR 
1970 Mad 200, children in a Mahommedan 
family are not co-owners in the sense 
that what is purchased by one person 
enures for the benefit of another. 


25. We may usefully refer to the 
observations of Rajamannar J. as he then 
was, in Sahul Hamid v. Sulthan, AIR 1947 
Mad 287, 290— 


“The Mohammadan Law does not re- 
cognise a joint family as a legal entity. In 
fact, according to the rules of the Moham- 
madan law of succession, heirship does 
not necessarily go with membership of 
the family. There are several males and 
females who have no interest in the heri- 
tage but may be members of the family. 
On the other hand, there are several heirs 
like, for example, married daughters of 
a deceased male owner who take an inte- 
rest in the estate but form no part of the 
family.” 


In the instant case, there is no doubt that 
the female members went out of the 
family by marriage long before the pur- 
chase by Din brothers under Ex. B-9. It, 
therefore, follows that their heirs cannot 
seek for a share, which is the subject- 
matter Ex. B-9, on the ground that their 
ancestors were enjoying the property 
purchased under Ex. B-9 in commensality 
with Din brothers, 


26. 
ave unable to hold that the property pur- 


For all the above reasons, we- 
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chased by Din brothers under Ex. B-9, is 
the family property and that it should be 
shared by all the sharers in the action. 
One doubt was raised before us that Din 
brothers were not possessed of requisite 
funds to purchase the property, as they 
purported to do under Ex. B-9. It is not 
the case of the plaintiff that the family of 
Shaikammal or any other heir provided 
such funds to Din brothers. It is in this 
sense that the argument is a hesitant one 
and in the nature of ad misericordiam. 
Din brothers have become majors and it 
would not have been impossible for them 
to purchase the properties under Ex, B-9 
for valid consideration. 

27. We summarise our conclusion 
on the E schedule properties thus:— 


1, Half of the E schedule properties 
purchased by Din brothers under Ex. B-9 
is their properties and the other sharers 
being the members of the family of 
Sheikammal do not have any right there- 
in. 

2. The other half share in the then 
possession of Din ‘brothers and now with 
the third defendant is liable to be parti- 
tioned amongst the sharers, as it cannot 
be said that Din brothers or their succes- 
sors-in-interest have perfected their right 
title to it by adverse possession. 


28. The other surviving question 
is, whether the hiba executed by Sheik 
Hussain Din No, II in favour of Khader 
Hussain Din is valid and enforceable, Ex. 
B-39 is the document evidencing such a 
gift. Under Ex. B-9, Sheik Hussain Din 
No. II was entitled to.one half share 
therein, He was also a sharer under the 
personal law of the parties in the other 
half share of the E schedule properties. 
What Sheik Hussain Din No. II did was 
he gifted away all his right, title and in- 
terest in the properties mentioned in 
schedules D, E and F to the third defen- 
dant. The person, who could at all chal- 
lenge the gift, is the second defendant, 
since no one else had any interest or a 
right to attack the same. The plaintiff, 
defendants 1, 8 to 11, and defendants 4 to 
7, are not the heirs of Sheik Hussain Din 
Il and hence they cannot question the 
validity of hiba. But Mr. Ahmed Meeran, 
learned counsel for respondents 7 to 10, 
sustains the judgment of the trial court 
and says that the gift is invalid. 


According to him it was executed 17 
days before his death, when he was not in 
a position to understand what he was do- 
ing. Further, according to him he could 
only give one-third of his estate and not 
its entirety and that the 2nd defendant 
as heir of his did not consent to such an 
execution of the gift. It is seen that Sheik 
Hussain Din II died unmarried, We . have: 
already expressed the view that. defen- 
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dants 1 and 8 to 11 being the sisters’ 
children and defendants 4 to 7 being the 
female heirs of Khader Hussain, are not 
the statutory heirs of Sheik Hussain Din 
II, The only person, who could at all chal- 
lenge the gift is the second defendant. 
The question is, whether the second de- 
fendant can attack the gift deed, its truth 
or validity. In our opinion, he cannot do 
so for the following reasons: 

1. The second defendant has attested 
the said dccument and he was the willing 
identifying witness before the Sub-Regis- 
trar at the time when the document was 
registered. 

2. In C. C. No. 508 of 1953, on the 
file of the Sub-Magistrate, Udamalpet, he 
says that his uncle has executed gift deed 
and that he attested the gift and that he 
went to the Sub-Registrar’s office for 
identifying the executant. 


3. Again, the second defendant in a 
counter-affidavit filed in I. A. No. 116 of 
1961 in ©. S. 412 of 1956 on the file of the 
Court of the District Munsif, Udamalpet, 
refers to the hiba and admits the execu- 
tion of the same by Sheik Hussain Din II. 


4. Further, in another civil proceed- 
ings in BE. P, No. 572 of 1963 in O. S. 522 
of 1941 on the file of the court of the Dis- 
trict Munsif, Udamalpet, the second de- 
fendant, who was a party to it, did not 
question the gift deed. As a matter of 
fact, the court in its order Ex, B-47 in 
the above proceedings to which the second 
defendant was a party, made the follow- 
ing observations : 

“Bx, A-1 is the registered deed of gift 
dated 16-4-1961, executed by Sheik Hus- 
sain Din Rowther in favour of the peti- 
tioner herein. Under this document all the 
properties belonging to the deceased exe- 
cutant have been gifted in favour of the 
petitioner. The truthfulness of the gift 
deed is not attacked by the contesting res- 
pondent,” 


One of the contesting respondents is the 
second defendant herein. 


5. Even in the written statement 
filed in the present suit, it does not appear 
to us that the second defendant has raised 
the plea that the hiba is unsustainable. 


6. The second defendant did not 
give the impression during the course of 
the trial of the suit that he was attacking 
the gift deed. A self-serving opposition 
raised at the last moment challenging the 
hiba will not be of any avail to the se- 
cond defendant. Various acts of omissions 
and commissions referred to above estop 
him from contending that Ex. B-39 hiba 
is neither truthful nor valid. 

-~ 29. We, therefore, -set aside the 
finding of the court below that the hiba 
is not sustainable, l . 
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3% It only remains for us to con- 
sider the contentions in A. S. No, 203 of 
1970. The 12th defendant died in the 
course of the proceedings and he is now 
represented by defendants 18 to 20 who 
are the appellants. Under Ex. B-30 dated 
9-11-1949 an extent of 12-1 acres in S. 
No. 162/A (162/A-1,162-A3) was purchas- 
ed by the 12th defendant from defendants 
2, 3, 5, 6 and 7, the heirs Khader Hussain 
Din and Sheik Hussain Din II. From the 
recitals in the document, it is seen that 
there was ample consideration for the 
sale. The sale was effected in order to dis- 
charge a mortgage debt created by the 
second and the seventh defendants along 
with late Khader Hussain Din. The mort- 
gage deed is exhibited as Ex, B-15 and 
is of the year 1943. Again the sale consi- 
deration went to discharge another mort- 
gage evidenced by Ex, B-29 executed iby 
the second defendant and late Khader 
Hussain Din in 1947. A sum of Rs. 1500 
was paid towards a decree obtained 
against the family of Khader Hussain Din 
and the balance was received by the se- 
cond defendant. In the pleadings the 
plaintiff referred to defendants 12 to 18 as 
the lessees of the particular property 
under consideration, 


The first defendant adopted the case 
of the plaintiff and even so his legal re- 
presentatives defendants 21 to 24, It is the 
contention of the legal representatives 
that the sale was for the discharge of an- 
tecedent debts. Defendants 2 to 7 did not 
challenge Ex, B-30, Defendants 8 to 11, 
on the other hand, while referring to this 
alienation, characterised the 12th defen- 
dant as a lessee, who, it is said, has sur- 
rendered possession. But the case of the 
12th defendant is that the suit is barred 
by limitation, that he perfected his title 
by adverse possession and that ever since 
the purchase of the property in 1949, he 
was in possession of it having obtained a 
patta therefor and was paying the public 
revenue thereon. He claims that he im- 
proved the property considerably, He 
would also refer to a suit filed by the 4th 
defendant in O, S. 36 of 1962, on the file 
of the Court of the District Munsif, Uda- 
malpet, in which the matter was practi- 
cally compromised and his title to the 
property was recognised. But in the mean- 
time, the present action has been filed in 
the Sub-Court, Coimbatore. In any event, 
the 12th defendant's case is that he is a 
ibona fide purchaser for value and that he 
was in possession of the same adversely 
to others and that his title ought not to 
be disturbed. It is also seen that the 4th 
defendant did not even attack the sale in 
the present action. 


31. The trial court was: obviously 
obsessed with its earlier finding that the 
schedule E properties are family proper- 
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ties and in that light, it disallowed the 
claim of the 12th defendant, it would not 
accept that the 12th defendant perfected 
his title to this piece of land by adverse 
possession. It negatived the claim of the 
12th defendant that he made any im- 
provements. It, however, accepted that 
the 12th defendant could only claim to be 
a usufructuary mortgagee in respect of 
the property and he has no more interest 
in it. It, therefore, decided against the 
12th defendant. 


32. We are not impressed by the 
argument that the plaintiff’s suit is barred 
iby limitation and that the 12th defendant 
has perfected his title by adverse posses- 
sion. He was a usufructuary mortgagee 
and he purchased the property only from 
Sheik Hussain Din II and the heirs of 
Khader Hussain Din other than the 4th 
defendant. The 4th defendant no doubt by 
his atiitude in O. S. 36 of 1962 on the file 
of the Court of the District Munsif, Uda- 
malpet, gave the impression that he was 
not attacking the title of the 12th defen- 
dant. But it cannot be said that the 12th 
defendant on and after the date of his pur- 
chase could have been in possession of the 
property openly, continuously and ad- 
versely to the interest of all the sharers. 
The pleadings and the evidence let in do 
not support this contention. Again, the 
present action was filed on 23-3-1962, ori~ 
ginally in the court of the District Mun- 
sif, Udamalpet; but later it was returned 
for presentation to the Sub-Court, 


33. It is also clear from the re- 
cords that the 12th defendant took pos- 
session of the property only on 8-4-1950. 
The plaintiff presented the first suit in the 
court of the District Munsif. Udamalpet, 
on 23-3-1962. In our view such an institu- 
tion of the suit by the plaintiff in the first 
instance in the court of the District Mun- 
sif is on a mistaken impression. Such a 
process has to be, therefore, understood as 
a bona fide litigation undertaken by the 
plaintiff. As the date, when the 12th de- 
fendant took possession of the property, 
falls within a period of 12 years, from 
the date of presentation of the plaint in 
the first instance, the 12th defendant and 
the appellants in A. S. 203 of 1970 cannot 
base their claim on adverse possession. 
Even o‘herwise the time taken by the 
plaintiff in prosecuting the suit in a wrong 
court but bona fide ought to be excluded 
under Section 14 (1) of the Limitation 
Act. 

34. Taking all these circumstances 
into consideration, we are not impressed 
with the argument that the 12th defen- 
dant has satisfactorily established his title 
to the property based on adverse posses~ 
sion. Still the question remains whether 
the sale in his favour has to be set aside, 
We have already seen that the sale is for 
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the discharge of an antecedent debt. 
Therefore, the 12th defendant should be 
considered and deemed to be a bona fide 
purchaser for value. We have to, there- 
fore, accept the sale as a binding one. In 
the circumstances, therefore, we direct, 
while upholding the sale in favour of the 
12th defdt., that at the time of the final 
decree the property purchased by the 12th 
defendant may be allotted to the share of 
the heirs of Khader Hussain Din, namely, 
defendants 2 to 7 and thus adjust the 
equities between the parties. 


35. In the result, therefore, we 
allow the appeal in part and modify the 
judgment and decree of the court below 
in the light of our judgment as above, In 
so far as the decree for accounting is 
concerned, we are satisfied that defen- 
dants 2 and 3 are liable to account to the 
plaintiff, the heirs of the first defendant 
and defendants 8 to 11 in respect of one- 
half share in the E schedule properties, 
the other half share being theirs, except- 
ing S. F. 163/A which, as already observ- 
ed, was obtained on Dharkhast by Sheik 
Hussain Din and which will be his sepa- 
rate property. Account shall be taken in 
this behalf at the time of the final de- 
cree. The findings of the court below in 
so far as they are not inconsistent with 
the findings rendered by us in the course 
of our judgment shall stand. 


36. As the shares are admitted, 
we are not touching upon them, The 
family properties shali be as described in 
schedules B, C, D and F and one half of 
the E schedule properties, less the Dhar- 
khast land comprised in S. F, 163/A and 
also the extent of the land sold to the 
12th defendant and now held by his heirs 
who are appellants in A. S. 203 of 1970. 


37. In the result, a preliminary 
decree for partition and separate posses- 
sion of the plaintiff’s 14/144th share in 
the family properties is passed. The direc- 
tion as to accounting and mesne profits 
shall be considered at the time of the 
final decree proceedings. The sharers, of 
course, will file a memorandum at the 
time of the final decree: as to what would 
be their quantified share in the family 
properties and obtain separate decrees in 
their favour on the payment of the neces- 
sary court-fee. As the appellants have 
succeeded in the main, we direct that all 
the parties bear their own costs in this 
court and in the trial court. 


Appeal partly allowed, 
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V. Krishnappa Naidu, Appellant v. 
Union of India, Respondent. 

Appeal No. 832 of 1970, D/- 17-1- 
1975.* 

(A) Torts—- Damages— Negligence — 
Accident — Railway level-crossing pro- 
vided with gates, gongs and red lights on 
both sides to warn public — Taxi driver 
enterixg level-crossing when gates were 
about to be closed and there was suffici- 
ent warning from ringing of gongs and 
the red lights on — Taxi-driver is nei- 
ther an invitee nor a licensee but is a 
trespasser — Impact of engine over taxi 
not due to wilful megligence or reckless- 
ness of engine driver — Held that the 
taxi owner had no cause of action against 
Railway Administration. 


When the gates are opened and no 
warning is given, the public are permit- 
ted to cross the level-crossing, ie. to pass 
through the land belonging to the Rail- 
way within the level-crossing and to that 
extent they fall under the category of 
“licensees” during such periods. But, the 
moment the public come to know or have 
reason to believe about the approach of 
any train or engine—whatever may _ 
the source through which they acquire 
such knowledge, for example, the ringing 
of the gongs or the burning of the red- 
lights, the warning given by the gateman, 
etc. they are expressly prohibited under 
S. 124 of the Railways Act from crossing 
the level-crossing. In such contingencies 
they would fall under the category of 
trespassers. So, the duty of foe cee ta 
Railway) to the invitee or licensee does 
ge at x arise in this case, 1929 AC 358 
(365) and (1963) 2 QB 650 and 1936 AC 
65 (70) and 1964 AC 1054 (PC) and (1974) 
2 WLR 152, Rel, on. (Paras 14, 18, 19) 


(B) Railways Act (1880), Ss. 13, 47 
and 124 — Manned level-crossing fitted 
with gates, gongs and red lights —- What 
constitutes sufficient warning to public — 
Penal action against person committing 
acts of trespass -—— Rules for the Guidance 
of Railway Servants, Rr, 227 to 235. 


At railway level-crossings where red 
lights and gongs are provided these warn 
and alert the public sufficiently in ad- 
vance not to proceed further. The closing 
of the gates is an additional step taken by 
the Railway as provided in S. 13 of the 
Railways Act and Rules 227 to 285 (under 
Chapter VIII) coming under Part [ (Rules 


*(Against decree of Principal Judge, City 
Civil Court, Madras in O. S No. 4908 
of 1968.) 
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for the Guidance of Railway Servants) of 
the General Rules framed under S. 47 of 
the Railways Act, which came into force 
from the 15th May, 1930. S. 124 of the 
Railways Act is a penal section providing 
for the punishment of persons who, know- 
ing or having reason to believe that an 
engine or train is approaching along the 
railway, open any gate set up on either 
side of the railway acrocs a road or pass 
or attempt to pass or drive or take or 
attempt to drive or take any animal, vehi- 
cle or other things across the railway. 
Therefore, mere knowledge or a reason- 
able belief about the approaching of any 
train or engine is a sufficient warning to 
the public not to cross the level-crossing, 


(Para 9) 

Cases Referred: Chronological Paras 
(1974) 2 WLR 152 17 
1964 AC 1054 = (1964) 1_All ER 897 (PC) 
17 

(1963) 2 QB 650 = (1963) 3 WLR 374 17 
1936 AC 65 = 1935 All ER 555 17 
1929 AC 358 = 98 LJPC 119 15, 17 
(1913) 1 KB 398 = 82 LJKE 258 17 


K. Ramaswami and K. R. Subramani- 
an, for Appellant P. $. Srisailam, for 
Respondent. 


RATNAVEL PANDIAN, J.:— The 
unsuccessful plaintiff in O. S 4908 of 1968 
on the file of the City Civil Court, Madras, 
is the appellant herein. The appellant fil- 
ed a suit for the recovery of a sum of 
Rs. 25,720.34 as damages in respect of an 
accident that occurred on 16-8-1969 at 
about 7 p.m. The relevant facts that led 
to the action can be stated thus: The 
plaintiff is the real owner of a baby taxi, 
Standard-X, bearing Registration No. 
MDC 9261 of the model of 1956. But, the 
registration certificate stands in the name 
of his son V. K. Bhaktavatsalam. On 
16-8-1962, the defendant Railway's train 
viz., the Tirunelveli Express left Madras 
Egmore Railway Station at about 6-45 
pm. while proceeding to ‘Tirunelveli, 
dashed against the said Baby taxi at the 
level-crossing between Kodamibakkam and 
Mambalam Railway Stations. The said 
level-crossing was situated immediately 
north of Mambalam Railway Station and 
it is referred to as Doraiswamy Iver Jevel- 
crossing. It is so-called by this name since 
Doraiswamy Iyer Street in T. Nagar is 
just east of the said level-crossing, ‘The 
area to the west of this crossing is called 
Old Mambalam. It is the case of the plain- 
tiff that the driver of the taxi viz., P.W. 3, 
drove the vehicle across the level-cross- 
ing as the gates were open. While the 
rear portion of the taxi had not crossed 
the steamline, the Tirunelveli Express, 
without any warning, came from Egmore 
side and dashed against the taxi. As a re- 
sult of this impact, the two passengers 
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and the driver were injured and the taxi 
was severely damaged. According to the 
plaintiff, the accident was entirely due to 
the gross negligence of the defendant 
Railway Administration and their staff, 
for the reasons that there was no auto- 
matic signal system and no interlocking 
arrangement for closing the gates suffici- 
ently early before the train was at sight. 
The Railway gate was wide open and 
there was no signal or any other alarm at 
or near the gate to put the driver on 
guard. It is thus alleged that there was 
an open invitation as it were for the 
plaintiff's car to pass through the level- 
crossing. The plaintiff has valued the 
damage to the vehicle at Rs. 7,720.34 and 
a sum of Rs, 18,000 is claimed as the loss 
of income at the rate.of Rs. 30 per day 
from 17-8-1962 to 10-4-1964. The said tax 
was held up in the office of the Police 
Commissioner in connection with an in- 
quiry of this accident and the plaintiff 
took delivery of the same only on 2-9- 
1962, since the plaintiff had been awaiting 
inspection by the officials of the defen- 
dant. 


2 The defendant Railway resisted 
the claim contending as follows: The 
plaintiff is not the registered owner of the 
vehicle, There is no question of negli- 
gence on the part of the defendant as 
alleged. The taxi-driver (P.W. 3), in spite 
of necessary warnings, entered the level- 
erossing, in spite cf the road danger sig- 
mal exhibited at the gate and ignoring the 
continuous sounding of the gong and the 
shouting of the gateman who was trying 
to close the gate, warning of the ap- 
proaching train, The level-crossing is @ 
manned level-crossing and on the ap- 
proaching of a train from either direc- 
tion, the warning lights are lit and the 
gongs sound warning the road-traffic 
about the impending close of the gates. 
In this case, P.W. 3 entered the level- 
crossing in spite of the warning. It 1s 
futile for the plaintiff to contend that 
there was an open invitation as it were 
for the taxi to pass through, Thus, it is 
submitted by the defendant that since the 
accident was cause? solely because of the 
rashness and negligence on the part of the 
driver of the taxi, the defendant is not 
responsible for the accident or for any 
alleged damage, which the plaintiff claims 
to have suffered thereby. The plaintiff's 
claim of Rs. 7,720.34 towards the repair 
of the vehicle is also not admitted, Fur- 
ther, the plaintiff is not entitled to claim 
any damages towards loss of income and 
the suit is also ‘barred by limitation. 

3. On the above pleadings, 
following issues wére set for trial: — 

1. Is the suit not maintainable for the 


the 


reasons stated in paragraph 3 of the writ- 


ten statement? . i 
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2. Did the defendant observe all that 
was required of them to warn the traffic 
passing across the line at the time of the 
accident? 


3. Was the plaintiff’s driver rash and 
negligent in entering the level-crossing as 
claimed in paragraph 9 of the written 
statement? 


4. If issue 2 is found in the negative, 
what is the amount of damages due to the 
plaintiff? 

__ 5. Is the Union of India, in any event, 
liable for the tortious acts of its servants? 


6. Is the suit barred by limitation? 


7. To what relief is inti å 
titled? the plaintiff en 


4 The plaintiff examined four 
witnesses including himself and marked 
Exs. A-1 to A-10. The defendant relied on 
the evidence of D.Ws, 1 to ? and marked 
Exs. B-1 to B-28. The learned Principal 
Judge of City Civil Court, after elabo- 
rately discussing the evidence, has found 
on issue 1 that the suit is maintainable 
and on the main issues 2 and 3 that the 
accloent was not as a result of any negli- 
gence on the part of the Railway ser- 
vants, but was entirely due to the rash- 
ness on the part of the taxi driver (P.W. 
3). On issue 4 the learned trial Judge 
estimated the damages suffered by the 
plaintiff at Rs. 5,800 (Rs. 4,000 for the 
damage to the vehicle and Rs, 1,800 to- 
wards the loss of income). Since issues 5 
and 6 were not pressed by the defendant, 
no finding was given on those issues. Ult- 
mately the trial court dismissed the suit 
without costs. It is as against this dismis- 
Sal of the suit, this appeal has been filed. 


5. Before going to a discussion of 
the relevant questions of law and the dis- 
puted facts of the case, the following un- 
disputed facts may be summarised for a 
proper understanding and appraisal of the 
evidence: The occurrence took place on 
16-8-1962 at about 7 p.m. at a level-cross- 
ing known as Doraiswamy Iyer Street 
level-crossing (hereinafter referred to as 
the level-crossing) which ran across the 
respondent’s railway track at a point be- 
tween Kodambakkam and Mambalam 
Railway Stations. The particular level- 
crossing runs east to west, south to Ko- 
dambakkam and north to Mambalam, and 
on either side of the crossing there were 
pates—made up of two leaves—as on the 
date of occurrence, opening outwards, 
away from the track. The gate on the east 
gave access to Doraiswamy Iyer Street in 
T Nagar as said earlier, and on the west 
of it lay west Mambalam, otherwise 
known as Old Mambalam. There were 
gongs and road-light signals facing out- 
wards from the point of crossing on either 
side. The gates were provided with pad- 
jocks and it is the duty of the gonger res- 
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of the Grama Panchayat, the plaintiff claim- 
ed the fishery lease as his own. After ex- 
piry of the period of lease of the plaintiff the 
villagers applied to the Grama Panchayat 
and, with its permission, caught fish amount- 
ing to about 8 maunds and they paid Rupees 
62/- to the Grama Panchayat. Since the 
fish was caught in pursuance to the order 
of the Grama Panchayat, the suit was not 
maintainable under Section 189 of the Orissa 
Grama Panchayat Act. They have adopted 
a technical plea that due to non-service of 
motice under Section 189 of the Grama Pan- 
chayat Act on defendants 7 and 9, the plain- 
tiff is bound to be non-suited. 

4, The trial Court rendered the fol- 
lowing findings: —— 

(a) The suit was not hit under Section 
189 of the Grama Panchayat Act. 

b) The defendants were fully aware 
that the plaintiff had taken the lease in his 
personal capacity and, therefore, their action 
in making an application to the S. D, O. 
making false allegations that the lease was 
on behalf of the villagers and thereby Por 
a proceeding under Section 145 to be initiate 
and the tank attached in consequence where- 
of the plaintiff was deprived of the fruits of 
his leasehold interest, was malicious. 

(c) The plaintiff had taken lease of the 
tank in his persona] capacity, not as the 
representative of the villagers. 


(d) Defendants 1, 7 and 9, the ofifice 
bearers of the Grama Panchayat, were sued 
in their individual capacity and not as office 
bearers, and there was no necessity to serve 
any notice on defendants 7 and 9 under Sec- 
tion 189 Grama Panchayat Act, 

(e) The villagers caught 60 maunds of 
fish and deducting 15 maunds towards ex- 
penses of catching, the damages were assess~ 
ed at Rs. 4,500/- at the rate of Rs. 100/- 
per maund of fish. 


(f) The defendants in their representa- 
tive capacity, excepting the plaintiff, are 
jointly and severally liable for the damage. 

5. The controversy which is raised 
here, centres round the question as to the 
basis on which the plaintiffs claim for dama- 
ges is founded. Mr. Mohanty for the plain- 
tiff asserts that the claim for damages is 
based on what is known as ‘conversion’. In 
other words, the actionis based onan allega- 
tion that the defendants wilfully interfered, 
without lawful justification with fish and 
tank in a manner inconsistent with the plain- 
tiffs rights whereby the latter was deprived 
of the use and possession of it. Mr. Patnaik 
for the defendants, on the other hand, con- 
tends that the foundation of the claim is the 
malicious action of the defendants in insti- 
tuting the proceeding under Section 145 Cri- 
minal P. C. getting the tank wrongfully at- 
tached and thereby depriving the plaintiff of 
his right of enjoyment as a lessee during the 
period of lease which expired on 31-8-1965, 

The difference in these two basic con- 
tentions is quite clear and distinct. 


1976 Orissa/4 IIT G—a82 


Paramananda v. Bira Behera 


In an 


(Ray J.) [Prs. 3-6] Ori. 49 


action for damages based on conversion the 
plaintiff must prove that at the time the ac- 
tion was brought he had a right to imme- 
diate possession of the goods and that the 
diadan has wrongfully and without justi- 
fication interfered in such a manner as to 
deny the plaintiffs right to the use and 
possession of goods. In an action of the 
other type the plaintiff must prove that the 
action of the defendants was malicious not 
only in instituting a proceeding under Sec- 
tion 145 but also in getting the tank attach- 
ed in consequence whereof the plaintiff was 
ousted of his lease-hold interest and thereby 
suffered injury by being unable to cultivate 
fish in the tank and sel] the same and the 
ances of damages claimed must also be 
shown to have reasonable relation with what 
the plaintiff could have earned during the 
three years of his leasehold period by pis- 
ciculture. In such an action evidence of 
the quantum of fish netted and carried 
away by the defendants two months after 
the plaintiffs lease expired by efflux of 
time can have no relevance with the 
claim of quantum of damages, 


6. It is, therefore. first of all ne- 
cessary to see what exactly is the plain- 
tiffs case and on what footing he fought 
the litigation. 


According to the plaint, the tank in 
question is under the management and 
control of Madhupur Grama Panchayat 
and is leased out periodically for pisci- 
culture by public auction, The fishery 
lease was granted to the plaintiff on pub- 
lic auction for three years, i.e., for 1962- 
63, 1963-64 and 1964-65 on an annual 
fishery rent of Rs. 32/- and the said lease 
was to expire on 31-3-1965, The right 
conferred under the lease was to rear fish 
in the tank and catch fish therefrom with 


effect from 5th of April, 1962, The out- 


going lessee had not carried away all his 
fish in the tank and had asked for exten- 
sion of time from the Sarpanch for catch- 
ing all existing fish before the plaintiff 
took possession of the tank and the Sar- 
panch granted time to the outgoing lessee 
to catch the remaining fish in the tank on 
or before 20-4-1962. The S. D. O., Sadar, 
first of all, directed the Sarpanch on 16-6- 
1962 to hold a fresh auction of the fishery 
lease, but that order was subsequently 
cancelled on 24-8-1962 as the Sarpanch 
raised objection to a fresh auction. The 
plaintiff got possession of the tank on 
21-4-1962 and remained in peaceful pos- 
session thereof up to Bhadrab 1962 and, 
during that period, he released a good 
number of fish fries of healthy type in 
the tank, Subsequent thereto, defendants 
1 to 11 filed an application before the 
S, D. O., on 8-6-1963 making various al- 
legations against the plaintiff stating that 
they apprehended breach of peace on ac- 
count of the contemplated forcible action 
of the plaintiff, This petition was sent by 
the S, D. O., to the Officer-in-charge who 
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submitted a report recommending initia- 
tion of a proceeding under Section 145, 
Criminal Procedure Code making the 
plaintiff as the second party and defen- 
dants 1 to 11 as the first party. The 
S. D. O.. passed a preliminary order on 
29-11-1963 and directed attachment of the 
tank until final termination of the pro- 
ceeding under Section 145. The proceed- 
ing terminated on 30-3-1965 on which 
date the S. D. O., not only declared that 
the plaintiff was in possession of the tank 
on the date of the preliminary order but 
since the leasehold period was expiring on 
the day following the date of the order, 
he directed that the Grama Panchayat 
was at liberty to lease out the tank again 
with effect from 1-4-1965. The plaintiff 
then states in para 6 of the plaint that 
being emboidened by the said illegal 
order of the S. D, O, the villagers includ- 
ing defendants 1 to 11 started forcibly 
catching fish between 9-5-1965 and 23-5- 
1965 and caught 60 maunds of fish valued 
at Rs. 6,000/- and carried them away. In 
para. 7 he proceeds to state:— 


"7. That apart from the fishes caught 
the plaintiff believes that he has still 
about 10 maunds of fish in the tank to 
which he is entitled. Thus it would ap- 
pear that due to mischievous act of the 
villagers of Chhelia and the Sarpanch of 
Madhapur Grama Panchayat and also due 
to the illegal order of the 5. D. O. Sadar 
the defendant No. 12 the plaintiff has 
been put to a serious loss of Rs. 7 000.00 
being the value of the fish of the tank to 
which the plaintiff was alone entitled. 


Thus the plaintiff has been forced to 
file this suit against the villagers of Chhe- 
lia making the Sarpanch Madhapur 
Slee Panchayat and Sri Govinda Chan- 

ra 
realisation of Rs. 7,000.90 either jointly or 
severally with cost of the suit.” 


It is clear from Para. 7 of the plaint 
that damage of Rs, 7,000/- claimed is 
nothing but the price of 70 maunds of 
fish out of which 50 maunds were caught 
and carried away by the villagers leav- 
ing 10 maunds in the tank. Though the 
quantum of damages has been claimed on 
the basis of the market value of 70 
maunds of fish in the tank which the 
plaintiff claims to be his, nevertheless, 
the cause of action seems to be depriva- 
tion of his right as a lessee during the 
leasehold period on account of the mati- 
cious institution of S. 145 proceeding as a 
result of which he was deprived of en- 
joyment of the tank by order of attach- 
ment of the Magistrate. This jis clear from 
absence of any allegation in the plaint 
that the plaintiff continued in possession 
of the tank even after expiry of the term 
of the lease. The counsel for the plain- 
tiff in the trial Court fought the case on 
this footing as would be apparent from 
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the observation of the trial court extract- 
ed hereinbelow: 

Sania On the other hand Sri S. 
C. Das Patnaik, the learned Advocate for 
the plaintif has urged that the plaintiff 
has brought the suit for recovery of da- 
mages to which he has been put by a 
malicious action of the defendants. Had 
the defendants not started this proceeding 
under Section 145. Criminal Procedure 
Code maliciously he would have caught 
fish during these three years and bene- 
fited himself to the extent of Rs. 7.000/-. 
It is only because the defendants applied 
to the S. D. O.. on purely false allega- 
tions that the lease was taken in the name 
of the plaintiff on behalf of the villagers 
the proceeding under Section 145, Crimi- 
nal Procedure Code was initiated which 
deprived the plaintiff of his possession of 
the tank causing him the loss aforesaid. 
The court has further observed in para. 
10 as follows:— 


As I have alrealy set out 
the case of the plaintiff the whole suit is 
based for the malicious act done by the 
villagers of Chhelia in filing an applica- 
tion intentionally making some false al- 
legations resulting in the starting of the 
proceeding under Section 145. Criminal 
Procedure Code and not for catching the 
fish from the tank. The learned Advo- 
cate for the plaintiff has submitted that 
this catching of fish has been alleged only 
for assessment of the damage caused to 
the plaintiff and not for any other pur- 
DOSE. cecvosieceses 


It is, therefore. clear from the plaint 
allegations and the submissions made by 
the learned counsel for the plaintiff in the 
trial court that the foundation of the 
plaintiff's case is based on initiation of 
the proceeding under Section 145. Crimi- 
nal Procedure Code with malicious intent 
and not on the basis of conversion. There 
is no allegation in the plaint nor any 
proof that the plaintiff continued in pos- 
session of the tank after the expiry of 
the term of the lease, There is also no 
evidence led by the plaintiff that at the 
time of the present action he hag a right 
to immediate possession of the goods. 
Since he had never been in possession of 
the tank during the period of his lease, 
the tank having been taken into custody 
of the court by order of attachment, 
there can be no application of doctrine of 
holding over So as to vest in him the right 
to immediate possession -of the tank and 
its incidental right to catch fish 
therefrom even after the expiry 
of the lease period. The facts proved 
show that the villagers caught fish after 
taking the permission of the Grama Pan- 
chayat, the real owner, about more than 
two months after expiry of the plaintiffs 
lease and this act per se, without anything 
more, of which there is no jota of evi- 
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dence, cannot be said to be wrongful and 
without justification. Even if the plaintiff 
had any right to catch and carry away fish 
after expiry of his lease he had obviously 
sufficient time to catch the same after 
31-3-1965 and before 9-5-1965 by taking 
permission from the Grama Panchayat. 
But he. remained completely inactive. It 
cannot be said that the plaintiff can con- 
tinue to have any right to catch fish at 
any time after expiry of his lease thereby 
preventing fresh auction of the fishery 
right. Such a right even if claimed. does 
not appear fo me to be legally tenable 
Therefore, even if it is held that the 
plaintiff made out a case of damage based 
on conversion, the suit could not have 
been decreed on account of the lacuna in 
evidence establishing the necessary ele- 
ments indicated above, 


T. Since the trial court has dispos- 
ed of the suit on the footing that the 
plaintiff based his case for damages on 
the alleged malicious action of the defen- 
‘dants in initiating Section 145, Criminal 
Procedure Code proceeding. the correct- 
ness of that decision from that standpoint 
has to be determined in this appeal. 


The petition under Section 145, Cri- 
minal Procedure Code which triggered off 
an action under Section 145, Criminal 
Procedure Code has been exhibited as 
Ext. 9/A. It has been alleged therein that 
as the villagers had not been able to catch 
all the fish reared by them during the 
lease period immediately preceding the 
plaintiffs lease and the matter had not 
been finally decided and as the plaintiff 
was forcibly trying to catch fish before 
any final decision in the matter was 
reached, they apprehended likelihood of 
breach of peace. It has not been stated 
therein that the plaintiffs lease was taken 
on behalf of the villagers. The a 
of the trial court reached in paragravhs T 
and 8 are vifiated on account of an error 
of record which has been committed by 
the trial court in supposing that the de- 
fendants averred falsely in Ext. 9/A that 
the plaintiff had taken lease on behalf of 
the villagers when, in fact, there is no 
such allegation. In para. 7 the trial court 
has stated:— 


“It is only because the defendants ap- 
plied to the S. D. O. on purely false al- 
legations that the lease was taken in the 
name of the plaintiff on behalf of the vil- 
lagers the proceeding under Section 145, 
Criminal Procedure Code was initiated, 
which deprived the plaintiff of his pos- 
session of the tank causing him the loss 
aforesaid.” 


In para 8 he has again said:— 

"So if the defendants knowing well 
that the plaintiff had taken the lease in 
his personal capacity made an application 
to the S. D. O., falsely alleging that the 
lease was taken on behalf of the villagers 
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in the name of the plaintiff which has re- 
sulted in initiation of a proceeding under 
section 145, Criminal Procedure Code and 
restrained the Plaintiff from catching fish 
from the tank in exercise of such right 
and depriving of his lawful gain the de- 
fendants are certainly Hable. ............ 
Therefore, the very basis of the isn 
of the trial court being wrong cannot be 
upheld. 


8. Deprivation of the plaintif of 
his possession of the tank under the lease 
was due to the order of attachment pass- 
ed by the Magistrate. The basis for ini- 
tiating proceeding under Section 145. Cri- 
minal Procedure Code is the satisfaction 
of the Magistrate regarding existence of 
apprehension of breach of peace, He did 
not take action on the petition itself, but 
waited till the police submitted report 
after enquiry on the basis of the appli- 
cation, He gets jurisdiction to attach 
under that section only in case of emer- 
gency, Existence of emergency is a fact 
which the Magistrate must determine 
initially on the basis of materials produc- 
ed before him. There is nothing jn the 
petition to indicate any emergency. It ist 
Magistrate’s own satisfaction. apparently 
reached after receipt of police report, 
that an emergencv existed before he issu- 
ed an order of attachment. Order of at- 
tachment cannot be made referable to any 
act of the defendants, who merely set the 
law in motion. The court of justice can- 
not be regarded as agent or servant of the 
litigant who sets the law in motion so as 
to make the litigant responsible for any 
error of law or fact which the court com- 
mits. Every party setting the law in mo- 
fion acts on the presumption that the 
court will be guided by the limits of its 
jurisdiction and decide correctly all facts 
and law arising in the case. The decision 
of the Magistrate to attach. in exercise of 
his jurisdiction under Section 145. Crimi- 
nal Procedure Code, ostensibly intervened 
between the petition filed and the attach- 
ment which was subsequently made. The 
defendants, therefore, cannot be held lia- 
ble for the consequent loss to the plain- 
tiff on account of order of attachment 
passed by the Magistrate. 

In the case of Durvijay Singh v. 
Munni Narain, AIR 1956 All 119. the de- 
fendant reported that there was a danger 
of breach of peace and the Magistrate 
acting under Section 145 attached the 
lands in cultivating possession of the 
plaintiff, The result was that the plain- 
tiff could not cultivate the land owing to 
the order of attachment. The proceedings 
under Section 145 ultimately terminated 
in favour of the plaintiff who brought a 
suit for damages for the loss sustained by 
him. In negativing the plaintiffs claim 
for damages the court held:— 

“The attachment, therefore, was 
made after the Magistrate was satisfied 
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that a dispute likely to cause a breach of 
the peace existed. and that he considered 
it to be a case of emergency in which it 
was proper for him to attach the plots in 
dispute. After the defendants had lodged 
a report alleging that there was a danger 
of a breach of the peace, it was open to 
the- Magistrate to be satisfied or not to be 
satisfied as provided in Section 145. Cri- 
minal Procedure Code. 


He had the jurisdiction to decide as 
to whether he would take action under 
that provision of law, His decision, there- 
fore, intervened or came in as it were be- 
tween the report made by the defendants 
and the attachment which was subse- 
quently made and due to which the plain- 
tiffs were unable to cultivate the plots.” 


In the ease of Rani Mina Kumari 
Bebi v. Surendra Narain, (1910) 14 Cal 
WN 96, a proceeding under Section 145 
was initiated and subsequently an order 
was passed under Section 146, Criminal 
Procedure Code in consequence whereof 
the plaintiff remained out of possession of 
the agricultural land and was unable to 
cultivate it during the period during 
which the dispute was pending. The 
plaintiff. then brought a suit for damages 
basing his cause of action on his ouster 
on account of the order passed under Sec- 
pa 146. In dismissing the suit, the court 
said:— 

a TT It is well settled that no 
action will lie against any person for pro- 
curing an erroneous decision of a court of 
justice, This is even though the court 
has no jurisdiction in the matter and al- 
though its judgment or order is for that 
or any other reason invalid. A court of 
justice is not the agent or servant of the 
litigant who sets it in motion so as to 
make that litigant responsible for the 
errors of law or fact which the court com- 
mits. Every party is entitled to rely ab- 
solutely on the presumption that the court 
will observe the limits of its own juris- 
diction and decide correctly on the facts 
and law, ........... . The substance of the 
matter is that the opinion and judgment 
of a judicial officer interpose between the 
compl aint and the wprohibitory order. 

3 

The Court, therefore, held that a suit to 
recover damages suffered by the plaintiff 
by reason of his land having been kept 
for a year under attachment under an er- 
roneous order under Section 146 of the 
Criminal Procedure Code would not lie 
against the defendant upon whose com- 
plaint the enquiry leading up to the order 
was initiated. 

In the case of Ammani Ammal v. Sel- 
layi Ammal, (1883) ILR 6 Mad 426 a dis- 
pute having arisen regarding possession of 
certain land, an crder was passed by a 
Magistrate prohibiting both the- plaintiff 
and the defendants from interfering with 
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the land until either party established his 
title in a civil Court. Consequently. the 
land remained uncultivated in the follow- 
ing year. The plaintiff sued for damages 
for the loss of profits resulting from non- 
cultivation of the land. There jit was held 
that the damages were not the probable 
result of the defendants’ act but were 
consequence of a judicial act of the Ma~ 
gistrate. 


Applying the aforesaid principles. te 
the present case where Sec. 145 proceed- 
ing was initiated on police report, though 
the law was set in motion by the defen- 
dants-villagers, the plaintiffs loss of pos- 
session of the tank must be attributed to 
the judicial act of the Magistrate acting 
within limits of his jurisdiction, and, as 
such, the defendants cannot be held lia- 
ble for damages. 


9, The case of Narayana Muduli v. 
Paria Kalathi, AIR 1939 Mad 783, relied 
upon by Mr, Mohanty. cannot be of any 
assistance to him. That was a case where 
a proceeding under Section 144, Crimi- 
nal Procedure Code was initiated and the 
person affected by that order sued for 
malicious prosecution, The question there 
was whether initiation of a proceeding 
under Section 144 amounted to prosecu- 
tion and whether that prosecution was 
malicious. That case, therefore, is not 
one which can be said to be an authority 
for the proposition that the party who 
being prohibited under Section 144 loses 
possession js entitled to sue the person 
who initiated Section 144 proceeding for 
damages based on account of such loss of 
possession. 


10. In the result, therefore. for 
the foregoing reasons. I am of opinion 
that the plaintiff is not entitled to any 
damages having regard to the nature of 
his suit, The decision of the court below 
is. therefore, reversed and the suit is dis- 
missed: but in the peculiar circumstances 
of the case the parties will bear their 
costs throughout. 

Appeal allowed with costs. 

Appeal allowed. 
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Where the plaintiff denies that he 
was adopted by any one, and the defen- 
dant asserts it, the burden of proving that 
the plaintiff was validly adopted to an- 
other person is on the defendant. 


(Para 7) 
(B) Evidence Act (1872), Section 73 
— When can be invoked. 


Before invoking Section 73 there 
must be evidence before the Court that 
a thumb impression is that of a party in 
the litigation. (Para 8) 


(C) Letters Patent, Orissa High Court 
Clause 10 — Orissa High Court Order, 
1948, Article 4 — Letters Patent Appeal 
— Findings of fact by single Judge. 


In a Letters Patent Appeal a Bench 
has got full powers to examine questions 
of fact and law arising out of the judg- 
ment of a single Judge in a first appeal. 
(Para 9) 
(D) Orissa Hindu Religious Endow- 
ments Act (2 of 1952), Sections 36, 39 — 
Section 39 if retrospective in operation — 
Commissioner, can exercise power under 
Section 39 —- Suit under Section 36 (3) — 
Limitation, (F. A. No. 168/1966, D/- 9-4- 
1974 (Orissa), Reversed.) 


Section 39 is not retrospective in ope- 
ration. The pre-condition for exercise of 
power under second part of Section 39 is 
when no valid appointment has been made 
by the last Mahant during his life time 
The expression ‘if no appointment is made 
during the life time of the trustee’ is not 
to be equated to nomination plus intima- 
tion as indicated in the first part of Sec- 
tion 39, but must mean a condition where 
no nomination has been made at all or is 
deemed not to have been made. A Chela 
who has been validly nominated is not 
intended to lose his right to the office or 
his right to move the Commissioner under 
Section 36 and, failing there. to establish 
it in a civil court by suit merely because 
the last Mahant failed to intimate such 
nomination by writing. but that will be 
the exact result if the word ‘appointment?’ 
is held to mean nomination followed by 
intimation in writing. Right to office of 
the trustee is created by nomination and 
not by intimation and when the intend- 
ment of the second part of Section 39 is 
to empower the Commissioner to bring 
such institution under his direct control 
where there are no available claimants to 
succession in the field, the expression ‘ap- 
pointment’ can only mean a valid nomina- 
tion whether intimated or not. 1970 (1) 
Cut WR 457, Dist. (Para 25) 


Section 39 envisages an inquiry prior 
to the Commissioner deciding to treat the 
institution as one under Chapter VII and 
take it under his direct control. This in- 
quiry must be held after notice to all 
concerned. That is clear from the last 
part of the Section wherein it is provided 


that any person aggrieved by the decision 


Krushna Chandra v. Commr., Endowments (Ray J.) 


[Prs. 1-2} Ori. 53 


may, within ninety days from the date of 
the decision, institute a suit. The expres- 
sion ‘decision’ means adjudication of the 
lis, notice to parties concerned, hearing 
the parties, taking evidence and the like. 
It never contemplates a suo motu order 
of the Commissioner without any fact 
finding inquiry at all. (F. A. No. 168/1966, 
D/- 9-4-1974 (Orissa), Reversed.) 
(Para 16) 
(E) Interpretation of statutes — Ret- 
rospective operation, when can be inter- 
preted. 


It is a fundamental rule of construc- 
tion that no statute shall be construed to 
have a retrospective operation unless such 
a construction appears very clear in the 
terms of the Act or arises by necessary 
and distinct implication. An offshoot of 
this rule is that if the enactment is ex- 
pressed in the language which is fairly 
capable of either interpretation, it ought 
to be construed as prospective only and- 
that there is a presumption against a ret- 
rospective operation if, when so operated, 
it would prejudicially affect the vested 
rights or the legality of past transactions. 


AIR 1958 Punj 87 (FB) and AIR 1955 
Orissa 73 (FB), Rel. on. (Para 14) 
Cases Referred: Chronological Paras 
n 1974 Orissa 120 = (1973) 1 Cut WR 

9 9 
1970 (1) Cut WR 457 15 


ATR 1958 Punj 87 = 59 Pun LR 545 (FB) 
14 

AIR 1955 Orissa 73 = ILR (1955) Cut 113 
(EB) 14 


S. N. Chatterjee, T. K. Mitra, R. N. 
Sinha and S. N. Sinha, for Appellant: S. 
Mohanty, S. C, Mohapatra and K. N. 
Sinha. for Respondents, 


S. K. RAY, J.:— The plaintiff-appel- 
lant has preferred this appeal from the 
confirming decision of a single Judge of 
this Court dismissing the suit, under Arti- 
cle 4 of Orissa High Court Order 1948, 
read with Clause 10 of the Letters Patent. 


2; The appellant filed his suit in 
the court of the Sub-Judge. Puri for a 
declaration that he is the hereditary 
trustee of Radhaballav Math with all its 
endowments located in the town of Puri 
being the nominated successor of the late 
age Shri Radhacharan Das who died 
in ; 


Undisputedly, Radhaballav Math is 
an institution of Numbark cult, Its last 
Mahant was Radhacharan Das who was 
recognised by all public authorities in- 
cluding defendant No. 1, the Commis- 
sioner of Hindu Religious Endowments, 
Orissa (hereinafter referred to as ‘Com- 
missioner), The plaintiff alleges that the 
late Mahant validly initiated him as his 
Chela according to customary and usual 
religious rites prevailing at the Math and 
the sect to which the institution belong- 
ed, and also executed a will dated 26-6- 
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1940 acknowledging to haye validiv ad- 
opted the plaintiff as his Chela and also 
nominated him as his successor, He. how- 
ever, did mot intimate the Commissioner 
about this nomination before his death on 
19-3-1963. The will was wun-regpistered 
and kept in a seated cover with the Dist- 
rict Sub-Registrar at Puri, After becom- 
ing the Chela of late Shri Radhacharan 
Das, the plaintiff resided in the Math and 
later on was looking after the manage- 
ment of far-flung Math properties under 
the control and supervision of the -iste 
Mahant. On the date of death of the late 
Mahant the appellant was st Sarada 
Khamar near Konarka for collection of 
bhag and for meking arrangements for 
next year’s cultivation On the demise 
of late Mahant Badhacharan Das the 
Collector of Puri tock immediate action 
under the Intestate Succession Act and 
tock the Math under his control. 
on 21-3-1983 the Commissioner stepped in 
and took the institution under his direct 
control. On hearing about the death of 
the Mahant the appellant came back to 
Puri and found the Commissioner jn pos- 
session of the entire Math. In fact, his 
entry into the Math was prohibited. He 
informed the Collector as also the Com- 
missioner on 27th of March. 1963. about 
his right as the successor trustee but his 
protestation went unheeded 

The appellant subsequently filed an 
application before the Commissioner 
under Section 36 of the Orissa Hindu 
Religious Endowments Act (hereinafter 
referred to as the ‘Act’) on 3rd of April. 


1963. ‘This petition was kept pending 
with the Commissioner for a long time 


and ultimately dismissed on 11-9-1964 on 
the sole ground that the late Mahant had 
not intimated the Commissioner about 
having nominated the plaintiff as his suc- 
cessor. Within ninety days of this rejec- 
fion order the appellant filed the present 
stat out of which this appeal arises. 


3. Defendant No. 1 is the Com- 
missioner of Endowments and defendant 
No. 2 is the Executive Officer of Radha- 
batlay Math. ‘Though both these defen- 
Gants filed separate written statements, 
yet their defence is practically the same. 
They deny that the late Mahant of the 
Math ever initiated fhe appellant as his 
Chela according to the religious and cus- 
tomary rites prevalent in the Math, and 
nominated him as his successor, In fact, 
the plaintiff is a married man and was 

iyen in adoption to one Baidhar alias 
Binakar Misra of village Chandrapur and 
in acknowledgment thereof a deed of ad- 
option has been executed and registered 
in his favour about 15 years ago. He has 
married the daughter of one Gopala Misra 
and has begotten a son who is reading in 
Naugsaonghat Sche sol and that the appel- 
lant was serving in the . South Eastern 
Railways .as a Khalasi. Alternatively, 
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they plead that even assuming that the 
appellant was validly initiated and nomi- 
nated as suecessor hy the late Mahant as 
his Chela. he having subsequently revert- 
ed to worldly life as indicated above has 
forfeited his claim to the trusteeship of 
the Math in question. Besides. two tech- 
nical pleas for non-suiting the plaintiff 
also have been put forth. One is that the 
suit being merely a declaratory one with- 
out consequential relief of recovery of 
possession is barred under Section 42 of 
the Specific Relief Act which is equiva- 
lent to Section 34 of the new Specific Re- 
lief Act, The second is that the suit is 
barred by limitation having been institut- 
ed beyond the prescribed period of limi- 
tation of ninety days from 21-3-1963, the 
date when the Commissioner passed his 
order taking the institution under his di- 
rect control, 


4, The trial Court 
following findings:— 

(a) Ext. 1. the unregistered will is 
genuine and prima facie lends support to 
the plaintiffs case. 

(b) Late Mahant Radhacharan Das 
initiated the plaintiff as his Chela and 
also nominated him as his successor. 

(c) Taking of Veka being a ceremony 
whereby a person renounces the world is 
a necessary ceremony or rite for initia- 
tion of a Chela in the Math in question, 
because according to the custom prevail- 
ing in the Math only a person who 
renounced the world on taking Veka can 
be entitled to hold the office of trusteeshinp 
of this institution. The plaintiff-apvel- 
lant not having been given Veka is not 
entitled to be a true Chela. even though 
he had been declared in Ext. 1 to have 
been formally jnitiated as one. 

{d)} The plaintifi-appellant had re- 
turned to Purbashram after giving up his 
chelaship and had been given in adoption 
to Binakar Das in 1954 and was serving 
under the Railways as a Khalasi. Thus, 
even assuming that the plaintiff had been 
initiated as a true Chela. he. having re- 
verted to worldly life, has forfeited his 
claim to the trusteeship of the institution, 
according to the custom prevailing in the 
math. 

(e) The suit is barred by time be- 
cause it had not been instituted within 90 
days from 21-3-1963 when the Commis- 
sioner took action under Section 39 of the 
Act in respect of the Math in question, 
and. as such, the court has no jurisdiction 
to entertain the suit in view of the res- 
triction in Section 73 of the Act 

(f) The suit is barred under Section 
42 of the Specific Relief Act. 

The first appellate court confirmed all 
the aforesaid findings of the trial court 
and held that it had not been proved that 
the plaintif had married. 


5. The first point to be determined 
is whether the plaintiff had been validly 
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adopted or initiated as a Chela by the 
last Mahant of the RadhabaHav Math. 


The Math in question is a Maurasi 
Math. According to the custom and usage 
prevalent in respect of this institution the 
succession to the office of the Mahant goes 
to the Chela appointed or nominated by 
the last Mahant during his life time. Such 
custom is admitted by the defendants as 
recorded by the trial court. The plaintiff 
has to establish that the last Mahant 
Radhacharan Das initiated him into his 
sect. made him his Chela and nominated 
and appointed him as his successor. It is 
not disputed that in law the right of 
making an appointment is appurtenant to 
the office of the Mahant and is a perso- 
nal right of the Mahant for the time be- 
ing. Valid chelaship being a sine qua non 
to any claim to a religious office. the 
plaintiff has necessarily to establish that 
Tee last Mahant made him his Chela va- 

y. 


The plaintiff has proved the Will of 
the last Mahant which is Ext. 1 dated 
26-6-1940. Both the courts below have 
accepted the genuineness of this docu- 
ment, It contains the statements of the 
last deceased Mahant regarding transac- 
tions by which the plaintiff’s claimed right 
was created. According to its recitals. the 
previous Mahant adopted the plaintiff as 
his chela by altering his name. performing 
his Brata Upanayana and Karna Bindhya 
ceremony and by initiating him into his 
cult according to Chandradeka ceremony. 
He also nominated him as his successor. 
He also specifically provided therein that 
if his Chela became disqualified by be- 
coming unfit or incapable to act as the 
Mahant of the institution or voluntarily 
desired to revert to the seeular life. the 
testator shall have the right to nominate 
another person to be his Chela and to 
succeed him to the office of Mahanitship. 
Ext. 1. therefore. is an important and 
relevant piece of evidence establishing 
the plaintiff's case with regard to his 
chelaship and his nomination as successor 
to the office of the Mahant, The defen- 
dants had argued in the trial court. on the 
footing of the testimony of P. W. 2, an 
attestor of the Will, that the Will was a 
registered document while. in fact, Ext. 
1 was not, that Ext. 1 is not the Will 
which was originally executed by the last 
Mahant. This Will. though not registered, 
was kept in a sealed cover with the Sub- 
Registrar, Puri, The trial court. there- 
fore, ascribed P. W, 2’s statement to be 
a confusion on his part that keeping Ext. 
1 in a sealed cover with the Sub-Regis-~ 
trar was an act of registration and re- 
jected the defence contention. which has 
not been repeated here. Evidence cor- 
roborating recitals in Ext. 1 is forthcom- 
ing in the testimony of P, Ws. 1. 2. 3. 5 
and 6, P. W. 5 is the plaintiff who speaks 
of his initiation as Chela of the last 
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P. W. 6, the natural father of 
the plaintiff, speaks of plaintiffs mtiatiorn: 
into the sect of the previous Mahant and 
acceptance by the latter as his Chela. 
That was when the plaintiff was in his 
sixth year and since then he is residing in 
the Math and has not come hack to his 
natural family and has been leading am 
unmarried life meaning a life cf celibacy. 
P. W. 3 is the Mahant of Habili Math. 
He was present at the ceremony where 
the previous Mahant accepted the plain- 
tiff as his Chela. He fully supports the 
plaintiff on this aspect of the case. Like- 
wise P, Ws. 1 and 2. who beime the em- 
Dloyees working in the Math since the 
time of the last Mahant are competent 
witnesses, have deposed supporting the 
plaintiffs case regarding his chelaship. 
The plaintiff must be held to hawe been 
lawfully adopted. as a Chela by the pre- 
vious Mahant of the Math in question. 

It is next argued by the defendants 
that as Veka ceremony was not perform- 
ed the plaintiff did nof renounce the 
world and. as such. was imeligible to ste- 
ceed to the trusteeshin. Reliance is plac- 
ed on the testimony of P. W. 7. Makant 
of Oriya Math. for this contention. P. W. 
7 has stated that—~ 

“A man does not renounce the world 
by merely becoming Chela He has to 
renounce the wortd on taking Veka alone 
A Mahant may take as many Chelas as 
he likes. and they may not take Veka. 

The distinetton between a Chele and 
a disciple lies in the former taking Veka 
and the latter not takins Veka, 

XX XX xX 
NENESE A Chefa. who returns to his 
original family (Purbashram ay is: dismifss~ 
ed from Chelaship. ............ 

According to the plaintifl Veka was given 
to him about 18 tø 20 years after his ini- 
tiation as a Chele which brings it to 1957 
or 1958 P. W. 3. Mahant of Mabili Math 
has deposed that the plaintiff was civen 
Veka., ie. Kaupin Bahirbas: and Baish- 
nab Sanyasa Mantra about & or 10 years 
back. No suggestion was made either to 
P. W. 3 or to plamtifi F. W. 5) that Veka 
ceremony had never been performed in 
fact or that ifs performance was essential 
for conferring validity om the inittatiom of 
the plaintiff as a Chela and his nomimation 
as the successor of the previous Mahart. 
F W. 7 on whose testimony great stress 
is laid was merely giving his owm opinion 
regarding performance of Vek cere- 
mony. He has not positively stated that 
this ritual was a requirement according to 
the custom prevalent im the imstitutiom in 
question or that rt did not take place res- 
pecting the plaintiff. Further, this witness 
belongs to a cult different fram that of 
the plaintiff and is not competent. to speak 
about the customs prevalent im Radira- 
ballav Math. It willl be seen that the de- 
fendants did not assert in their written 
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statements that the performance of Veka 
ceremony either at the time when the 
plaintiff was adopted as Chela or at any 
later time was essential, either as a cus- 
tom appertaining to the institution in 
question or as a requirement of law, to 
enable the plaintiff to be appointed or 
nominated as the successor of the last 
Mahant. Accordingly. no issue was struck 
regarding Veka ceremony. The defen- 
dants have produced no evidence to prove 
that performance of Veka ceremony was 
an absolute necessity for conferring vali- 
dity on the plaintiffs chelaship or that 
Veka ceremony was never performed, 
There is thus credible evidence on record 
that the last Mahant gave the plaintiff 
Veka in 1957 or 1958 before his death. 
The position, therefore, is that the plain- 
tiff was initiated as a Chela before 1940 
and Veka ceremony was performed in 
1957 or 1958. Can the plaintiff’s status as 
a true Chela be prejudicially affected by 
this delayed Veka ceremony? The learn- 
ed counsel for the defendants was also 
not able to show us any text or law that 
Veka ceremony and ceremony for adop- 
tion of a Chela must be performed one 
after another in course of the same trans- 
action, in order that the adopted Chela 
can become eligible to be nominated as 
a successor of the adopter-Mahant. If 
Veka ceremony is an essential ritual to 
permanently effect transference of the 
plaintiff from worldly life into spiritual 
life for all time to come and thereby per- 
fect his initial’ initiation as a Chela and 
confer on him eligibility to succeed to the 
trusteeship, it can be performed at any 
time before the adopter-Mahant died and 
succession opened. It is rather reasonable 
and appropriate that Veka ceremony 
which denotes renunciation of the world 
should be performed at a time when the 
boy has attained discretion and maturity 
of understanding to know what renuncia- 
tion is and then voluntarily opt to 
renounce the world. As already found 
Veka ceremony was in fact performed in 
1957 or 1958 and the intervening period 
between the plaintiff’s first initiation as 
the Chela and his subsequent Veka cere- 
mony must then be considered as a pro- 
bationary pericd. Whatever lacuna, if 
any, was there, on account of omission to 
perform Veka ceremony. in the plaintiff's 
right to succeed, was removed by per- 
formance of that ceremony in 1957 or 
1958. Thus, on a consideration of the 
evidence on record and in the absence of 
any law or proof of custom to the cont- 
rary. it must be held in this case that the 
plaintiff was duly and validly initiated as 
a Chela and nominated as his successor by 
the previous Mahant, notwithstanding 
that Veka ceremony was performed in 
1957 or 1958. 


6. The next question for conside- 
ration is whether the plaintiff has incur- 
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red subsequent disqualification and for- 
feited his right to succeed to the office of 
trusteeship by having reverted to worldly 
life by being given in adoption, marrying 
and by working as a Khalasi to earn his 
livelihood, As regards marriage. the 
learned single Judge has held that the de- 
fendants have failed to prove it and we 
have no reason to differ from that finding. 
As regards adoption, it. is said that the 
plaintiff was given away in adoption to 
one Baidhar alias Binakar Das of Chan- 
drapur and in acknowledgment of such 
adoption, the adopter executed a deed of 
adoption (Ext.. F) in 1954. Further, it is 
stated that the plaintiff served as a Kha- 
lasi under the South Eastern Rail- 
ways from 1956 till 26-3-1963 and in 
evidence of this assertion the defence has 
proved Ext, L series which are paid vou- 
chers of the Railways. By these two 
transactions it is contended that the plain- 
tiff has returned to his Purbashram and 
forfeited his right as a duly adopted and 
nominated Chela. The twin questions of 
adoption and his service as a Khalasi have 
to be separately considered. 


7. No evidence of giving and tak- 
ing ceremony has been adduced by the 
defendants. The only oral evidence on 
the point of adoption is that of D. W. 3 
who has admitted that he has no perso- 
nal knowledge about this matter. Reli- 
ance entirely, therefore, is placed on the 
deed of adeption, Ext. F. In view of the 
plaintiff's denial of adoption it was the 
bounden duty of the defendants to prove 
that the person referred to in that docu- 
ment as adoptee was no other than the 
plaintiff and that as a matter of fact a 
valid adoption had taken place. The rea- 
sonings of the courts below in concluding 
that Ext. F refers to the plaintiff and to 
nobody else appear to be untenable. Rely- 
ing upon the testimony of P. W. 6 who 
has stated that there is only one Binakar 
Das in the village. that there is no other 
person in his village bearing his name 
Ananda Misra, and that there is no other 
Misra family in the village, it is held that 
Ext. F necessarily refers to the plaintiff. 
It is clear that his evidence relates to the 
time of his deposition, that is, the year 
1966 and not to the year of adontion in 
1936. Therefore, his testimony cannot 
constitute as the reliable basis for the 
aforesaid conclusion of the Courts below. 
It is worthwhile remembering at this 
stage that the adoptor himself has not 
been called to the witness-box in support 
of the recitals in Ext, F. In his absence, 
the truth of those statements could not 
be properly tested and, therefore, even 
assuming that Ext. F is an admissible 
piece of evidence it is a very weak piece 
of evidence to outweigh the denials of 
the plaintiff and his natural father so as 
to discharge the heavy onus which lay 
of the defendants to 
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prove this adoption. This document fur- 
ther affords some intrinsic evidence im- 
probabilising the case of adoption. This 
document dated 1-5-1954 refers to an ad- 
option of one Nityananda Das aped 19 
years who is described as second son of 
the three sons of Ananda Misra. It speaks 
of the adoption when the adoptee was 
only one year old and necessarily indi- 
cates that the adoption took place 18 years 
prior to the execution of this deed when 
Binakar Das was only 22 years old. It is 
unlikely that Binakar Das at the age of 
22 should think of adoption. It will fur- 
ther be seen that the alleged adoption 
took place in the year 1936 when Nitya- 
nanda was one year old. This gives the 
year of birth of Nityananda as 1935. As 
against this it appears from the Will 
(Ext. 1) that: the plaintiff was born in 
1932. The inevitable conclusion from this 
is that the persons referred to in Ext, 1 
and in Ext. F are not one and the same. 
D. W. 1 who has proved this document 
has no personal knowledge about the 
truth of the recitals of this document 
(Ext. F). D. W. 3 similarly has no know- 
ledge about this adoption and his evi- 
dence is merely hearsay. It is significant 
to note that no suggestion about adoption 
was made either to P. W. 2 who was an 
employee of the Math éven during the 
lifetime of the previous Mahant or to 
P. W. 3 or P. W. 4 who were the priests 
of the Math. The positive evidence of 
P. W. 6 is that this Binakar Das adopted 
his elder brother’s son 17 or 18 years 
back. There is nothing on record te de- 
molish this evidence. In our view there 
is no credible evidence of adoption and 
the story of the plaintifi’s adoption to 
Binakar Das must be thrown away as un- 
substantiated. 


8. As regards the plaintiff's ap- 
pointment. as Khalasi in the Loco Depart- 
ment of the South Eastern Railways re- 
liance is placed on Ext. L series which are 


paid vouchers in the name of one Nitya- - 


nanda Das son of Binakar Das. The de- 
fendants contend that these documents 
relate to the plaintiff. Ext. L series were 
proved by D. W. 4. According to him 
these registers are maintained under the 
provisions of the Railways Act. These 
documents show that Nityananda Das son 
of Binakar Das was a Loco Khalasi work- 
ing under the Railways from 1956 to 1963. 
This witness has admitted that he has no 
personal knowledge as to the identity of 
the said Nityananda Das in Ext. L series, 
nor was he present when payments were 
made to him. There is no evidence as to 
who gave.thumb impressions in those 
vouchers, In fact. the learned single 
Judge in dealing with this point seems 
to have held that the thumb impressions 
in Ext. L series have not been proved to 
be that of the plaintiff as appears from 
the following sentence:— 
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from going into the question of admissi- 
bility or | otherwise of Ext. L series. 
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All the same he has drawn adverse in- 
ference from the fact that the plaintiff 
did not turn up for giving specimen 
thumb impression for comparison with 
the thumb impression in Ext. L series 
despite court's order, and acting thereon 
has believed that the plaintiff was real- 
ly in Railway service as alleged by the 
defendants, Section 73 of the Evidence 
Act provides that in order to ascertain 
whether a signature, writing. or seal ‘is 
that of the person by whom it purports 
to have been written or made, any signa- 
ture, writing or seal admitted or proved 
to the satisfaction of the court to have 
been written or made by that person, may 
be compared with the one which is to be 
proved, and that the court may direct 
any person present in court to write any 
words or figures for the purpose of ena- 
bling the court to compare the words or 
figures so written with any words or 
figures alleged to have been written by 
such person and that the provisions of 
this section apply also to finger impres- 
sions. It is clear that before invoking Sec- 
tion 73 there must be evidence before the| 
court that a thumb impression is that of 
a party in the litigation. and in regard 
to Ext. L series there is no evidence be- 
fore the court that these documents re- 
late to the plaintiff and that the thumb 
impressions appearing thereon belong to 
the plaintiff. In absence of such evidence, 
the court was not called upon to act under 
Section 73 of the Evidence Act. There- 
fore, adverse inference was not to be 
drawn in the particular case on account 
of the plaintiffs failure to turn up pur- 
suant to the order of the court to give his 
specimen thumb impressions. On the 
contrary, as appears from the evidence 
of D. W. 5. for every railway employee 
there is a service book maintained which 
contains the photograph of the employee 
and also his thumb impression. The ser- 
vice book was, therefore, the best piece of 
evidence on the point and omission on 
the part of the defendants to call for the 
same and prove it leads to an adverse in- 
ference that if the service book had been 
called for, it would have shown that the 
plaintiff was not in service of the Rail- 
ways. In the circumstances, the onus of 
proof of this fact being on the defendants, 
it must be held that the defendants have 
failed to discharge their onus and that the 
plaintiff was not serving as a Khalasi 
under the South Eastern Railways. 


9. Both the trial court and the 
learned single Judge have relied on cer- 
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tain circumstances as reinforcing their 
conclusions that the plaintiff had not been 
validly adopted as a Chela and that he 
had returned to his Purbashram whereby 
his nomination under the Will was inva- 
lidated. The first circumstance on which 
reliance has been placed is that the plain- 
tiff should have been present in the Math 
when the Mahant died if he was really 
residing therein. Evidence of the plain- 
tiff and P. Ws. 1 to 3 is 
that late Mahant had sent the plain- 
tiff and P. W. 1 te Sarada Khamar of the 
Math on 18-3-1963 for making collection 
of bhag paddy ang to make arrangements 
for next year’s cultivation. P. W. 1 was 
at the Khamar on 29-3-1963 while the 
plaintiff had gone to Chandrabhaga five 
miles away from the Khamar. P. W. 1 
came to know of the death of the Mahant 
on 20-3-1963 and immediately thereafter 
he sent news to the plaintiff at Chandra- 
bhaga. This evidence accords with fhe 
testimony of the plaintiff himself. No os- 
tensible reason has been given for dis- 
carding the evidence of P, W. 1. P. W. 2 
likewise supports the plaintiff on this as- 
pect of the case, but he has been dis- 
carded on the ground that he sent mes- 
sage of the death of the Mahant to his 
relatives and not to the plaintiff. But 
there is nothing in the testimony of this 
witness to indicate that he did not send 
any message to the plaintiff at Sarada 
Khamar. His testimony. therefore. ‘was 
wrongly discarded. The other ground for 
disbelieving the P. Ws. 1 to 3 is that they 
did not inform the officer who conducted 
the inquiry under the Intestate Succes- 
sion Act that the plaintiff was at Sarada 
Khamar. There is no basis for such a 
ground, because there is nothing in the 
evidence to indicate whether they did or 
did not inform the inquiring officer about 
the plaintiff being at Sarada Khamar on 
the date of death of the late Meahant. 
Again, the trial court has stated that on 
the death of Mahazt an inventory of pro- 
perties of the Math was made which did 
not disclose wearing apparels of the 
plaintiff. The learned single Judge has 
added to this list of circumstances by 
stating that the Math accounts do not 
“show that expenses were incurred for the 
education of the plaintiff or for his other 
incidental expenses of living. clothings 
ete, The accounts of the Math from 1940 
4311 1963 have not been produced before 
the court. They were all in the custody 
of the defendants and no positive evi- 
dence has been adduced on their behalf 
that the accounts did not disclose expen- 
ses to have been incurred for the plain- 
tiff’s education and maintenance in the 
Math. P. W. 2’s evidence, on the cont- 
rary, show that the expenses incurred re- 


lating to the Brata and thread ceremo- 
nies of the plaintiff were entered in the 
Rokad and account books by him, He ad- 
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mits that no other expenses relating to 
the plaintiff were entered by him. But he 
does not admit that he was writing ‘the 
account books of all the years since 1940 
till the death of the Mahant. According- 
ly, there is no evidence to show that the 
other expenses jn relation to the wlaintiff 
were, In fact. not entered im the account 
books. The learned single Judge has been 
influenced by the fact that the documents 
seized do not bear testimony to the plain- 
tiff having been entrusted with the ma- 
nagement of the Math property and hav- 
ing gone to Sarada Khamar shorthy prior 
to the death of the Mahant in connection 
with realisation of bhag paddy and other 
incidental matters. Unfortunately, there 
is no evidence as to what documents were 
seized by the Collector or by the En- 
dowments Commissioner consequent upon 
death of the last Mahart and there is no 
positive evidence that anybody perused 
those decuments and found no neference 
to the plaintiffs participation in the ma- 
nagement of the Math. "These aforesaid 
circumstances do not appear ‘to have been 
conclusively. established and the factual 
inference drawn by ithe learned single 
Judge and the trial court from the sup- 
posed existence of tthe aforesaid circum~ 
stances are necessarily erroneous. 

We have reversed ali the findings of 
fact recorded by the learned single Jndge 
except on the question of marriage. It 
has been held in 1973 (1) Cut WR 809 = 
(ATR 1974 Orissa 120) (Jagabandhu Sena- 
pati v. Bhagu Senapaiti) on the authority 
of a Supreme Court decision that in a Let- 
ters Patent appeal a Bench has got ful 
powers to examine questions of fact and 
Jaw arising out of the judgment of a 
single Judge in a First Appeal. 

10. Thus. on the aforesaid analy- 
sis of the evidence we come to the con- 
clusion that the previous Mahant kad wa- 
lidly adopted the plaintiff as his Chela ac- 
cording to the prevalent usage and €us- 
tom of the Math and had also nominated 
him as hig successor, and that the Veka 
ceremony, though not proved to bean es- 
sential ritual to be performed either as a 
custom or as a requirement of Jaw in re- 
lation to fhe particular institution in 
question. had, im fact. been performed. 
As the valid mominee of the mprevious 
Mahant, the plaintiff is entitled to ibe dec- 
lared to be the hereditary irustee of 
Radhaballaw Math, unless he is men-suited 
on the technical ground of limitation 


11. The two other questions which 
remain for consideration are whether the 
suit is barred by limitation having been 
filed beyond the period prescribed there- 
for under Section 39 of the Act and whe- 
ther the suit is mot maintainable in view 
of Section 42 of the Specific Belief Act. 


12. As regards non-maintainability 
of the suit under Section 42 of the Spe- 
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cific Relief Act the point has Tost all im- 
portance by reason of the amendment of 
the plaint sought for and allowed im this 
Court. The amendment made in the 
prayer portion of the plaint was to the 
following effeet:— 

“a deeree for recovery of possession 

of the disputed Math property be grant- 
ed in favour of the plaintiff against the 
defendants.” 
This amendment was allowed by order 
dated: 25-8-1975 in which we said that we 
need not enter into the controversy 
whether the suit would be barred under 
Section 34 of the Specife Relief Act, 
1963 (equal tm Sectiom 42 of the old 
Snecifie Relief Act) in view of the amend- 
ment. 

The only other serious question that 
is now left for consideration is whether 
the suit ts: barred by limitation not having 
been filed within nimety days from 21-3- 
1963 wher the institution was taken under 
the direct control of the Endewment Com- 
missioner under Chanter Vit of the Act. 
To appreciate the scope of this conten- 
tiom a few important dates need be noted. 
The plaintifi-appellant claims to have 
beem inifiated as Chele by the late Ma- 
hart Radhackaran Das in 1939 and the 
latter executed a Will dated 26-8-1940 ac- 
knowledging the chelaship of the plaintiff. 
Oy 19-3~1963 late Mahant died. The Col- 
lector took charge af the Math treating it 
as infestate property on 20-3-1963, Next 
day. ke. om 21-3-1963 the Commissioner 
took over the imstitution pursuant to his 
order (Ext, Qy dated 21-3-1963. On 
23-3-1963 the Math was put im charge of 
ar Executive Officer, On 3-4-1963 the 
plaintiff-appellant filed a petition under 
Section 36 of the Act, This petition was 
rejected on If-9-1964, The present suit 
was filed on 7-12-1964. within ninety days 
thereof. It is said that since the order 
Ext. Q dated 21-3-1963 was passed under 
Section 39: of the Act, the suit should have 
been filed within 90. days thereof, The 
question, therefore, which consequentially 
falls for consideration is if Ext. Q is an 
order passed under Section 39 of the Act. 

13. Section 39 of the Act which is 
the relevant section in this connection is 
extracted hereinbelow:— 

*39 Appointment of successors by 
hereditary trustees:— When the heredi- 
tary trustee of a math nominates his suc- 
cessor he shall give intimation in writ- 
ing to the Commissioner. Subsequent 
changes in the nomination may also be 
intimated within three months of the no- 
mination. For purpose of succession the 
last nominee: so intimated shall be recog- 
‘nised by the Commissioner. If no ap- 
pointment is mzde during lifetime of the 
trustee, the Commissioner shall have full 
power to appoint an Executive Officer 
and the trust shall be brought under the 
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direct control of the Commissioner and 
shall be treated as an institution under 
Chapter VIL In making this appointment 
the Commissioner shall have due regard 
to the custom and usage and tenets of the 
math, Any person aggrieved by the 
decision may within ninety days from the 
date of the decision institute a suit in a 
competent court of law to esta- 
blish his right to the office of the heredi- 
tary trustee but pending the result of 
such suit, if any. the order of the Com- 
missioner shall be final.” 

Two other sections of the Act which 
have some bearing on the interpretation 
of Section 39 are Sections 7 and 36, which 
are extracted hereinbelow:— 


"7 Powers and duties of Commis- 
sioner:— 

(1) Subject to the provisions of this 
Act. the general superintendence of all 
religious institutions and endowments 
shall vest in the Commissioner. 


(2) The Commissioner may do all 
things which are reasonable and necessary 
to ensure that the religious institutions 
and endowments are properly administer- 
ed and that their income is duly appro- 
priated for the purposes for which they 
were founded or exist. 


Explanation — The Commissioner 
shall have power to pass such interim 
orders as he deems necessary for the pro- 
per maintenance of a religious institution 
or the proper administration of a religious 
endowment including the power to pass 
such orders if and when necessary for the 
proper management of any institution 
when a dispute concerning the same is 
js in a TE u 


xx 

36. Filling up rot vacancies :— (1) 
When a vacancy occurs in the office of the 
trustee of a math or specific endowment 
attached to a math except as provided in 
the preceding section and there is a dis- 
pute respecting the right of succession to 
such office, or 


when such office cannot be filled up 
immediately ar when the trustee is a - 
minor and there is no recognised guar- 
dian willing to act as such or when there 
is a dispute respecting the person who is 
entitled to act as such guardian, 


the Commissioner, after being satis- 
fied that an arrangement for the admin- 
istration of the math and its endowment 
or of the specific endowment, as the case 
may be, is necessary shall, make such ap- 
pointment and arrangements as he thinks 
fit until the dispute is settled or another 
trustee succeeds to the office, as the case 
may be. The Commissioner may also re- 
move stich interim trustee for the reasons 
specified in Section 28. 

(2) In making any appointment under 
sub-section (1) the Commissioner shall 


60 Ori, ([Prs. 13-14] Krushna Chandra 


have due regard to the claims of the dis- 
ciples of the math, if any, or 

in the absence of any such disciples 
of the math claims of one of the allied or 
as far as possible closely connected maths 
shall be taken into consideration. 

(3) Nothing jin this section shall affect 
the right of any person aggrieved by the 
order of the Commissioner under sub-sec- 
tion (1) to establish his right of succes- 
sion to the office of the trustee in a court 
of law: 

Provided that such court shall have 
no powel to stay the operation of the 
order of the Commissioner pending dispo- 
sal of the suit or other proceedings arising 
in relation thereto.” 


It is appropriate to extract (so far asis 
necessary) the order of the Commissioner 
dated 21-3-1963 (Ext. Q) whose nature 
and scope is directly in issue in relation 
to the question of limitation. It runs as 
follows:— 

“Orissa Hindu Religious Endowments 
Office, Cuttack. 

Present:— 

Shri L. Panda, B. A.. B. L, 

Commissioner of Endowments Orissa, 

Cuttack, . 

In the matter of Sri Radhaballav 
Mar ens Town, District Puri, 

ead:— 


1. Telegram dated 19-3-1963 from the 
I E., Puri, informing the death of 
Mahanta Sri Radhacharan Das. 
9. Inspection note of the Endowment 
Commissioner dated 20-3-1963. 
Order No. 828/1347-P-(M) dated 21/3/ 
1963 


1. Whereas. Mahanta Sri Radha Cha- 
ran Das expired on 19-3-1963 leaving no 
successor to the office of the H. T. of Sri 
Radhaballav Math at Puri the Commis- 
sioner of Endowments in exercise of 
powers under Sections 39 and 7 of O. H. 
R., E Act. 1951 do hereby appoint Sri B. 
Sarangi. Sub-Deputy Collector as the 
Executive. Officer of the above Math and 
he shall administer the institution proper- 
ly and efficiently until further orders in 
accordance with the provisions of the 
©. H. R. E. Act, 1951 and the rules made 
thereunder. 


2. XX XX XX 

3. XX XX XX 

4. XX xx XX 

5. XX XX XX 

R. XX xx XX 

z XX xx 
Sd/- L. Panda 21-3-1963 


Commissioner of Endowments. Orissa, 
Cuttack. 

XX xX , xx” 
Chapter VII of the Act contains a group 
of sections relating to the management of 
religious institutions which are under di- 
rect control of the Commissioner. 


v. Commr., Endowments (Ray J.) 


A.L RE. 


14, The defence contention js that 
as the late Mahant did not give. intimation 
in writing to the Commissioner of vlain- 
tiff’s nomination as his successor there was 
No appointment made of the successor 
during the lifetime of the previous 
Mahant, In result, the Commissioner ac- 
quired full power and jurisdiction under 
Section 39 of the Act to treat the trust 
as an institution under Chapter VII of the 
Act and to bring it under his direct con- 
trol. The order of the Commissioner 
dated 21-3-1963 (Ext. Q) is, therefore, one 
passed under Section 39 of the Act. The 
plaintiff, who is aggrieved by this order, 
should have filed the present suit within 
ninety days from the date of the decision, 
j.e.. from 21-3-1963. As, in fact, the suit 
was filed on 7-12-1964 which was more 
than 90 days from the order dated 21-3- 
1963 is barred by limitation. The conten- 
tion of the plaintiff. on the other hand, 
is that the order of the Commissioner 
purported to have been passed under Sec- 
tion 39 of the Act is without jurisdiction 
inasmuch as exercise of power under that 
section was not called for in the facts and 
circumstances of the case. Even though, 
the late Mahant failed to give intimation 
of the nomination of his successor, never- 
theless, it is not a case of ‘no appoint- 
ment’. It is only where there is no ap- 
pointment of a successor by the late 
Mahant. in fact-and in reality, that occa- 
sion arises for exercise of the power 
under this section by the Commissioner. 
It is further contended that Section 39 of 
the Act was introduced into the. Act in 
1951 and was not retrospective in opera- 
tion. Since the nomination of the plain- 
tiff took place in 1940, this section did not 
apply to the present case and the late 
Mahant had no obligation to intimate in 
writing to the Commissioner about his 
nomination. As Section 39 of the Act is 
not attracted the order as per Ext. Q 
must be an order under Section 7 of the 
Act and, when so viewed, limitation does 
not run against the plaintiff. 


The first question, arising out. of 
these rival contentions, which. if decided 
in favour of the plaintiff-appellant. would 
negative the plea of limitation is whether 
Section 39 of the Act is retrospective or 
prospective in . operation, The section 
opens in present tense, “When the: here- 
ditary trustee of a math nominates his 
successor he shall give intimation in writ- 
ing”. Ordinarily the word “nominates” 
would not comprise the connotation ‘has 
nominated’. It is a fundamental rule of 
construction that no statute shall be con- 
strued to have a retrospective operation 
unless such a construction appears very 
clear in the terms of the Act or arises by 
nécessary and distinct implication. An 
offshoot of this rule is that if the enact- 
ment is expressed in the language which 
is fairly capable of either interpretation. 
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it ought to be construed as prospective 
only and that there is a presumption 
against a retrospective operation if, when 
so operated, it would prejudicially affect 
the vested rights or the legality of past 
transactions. Section 39 imposes an obli- 
gation to intimate the nomination within 
three months thereof. The effect of giv- 
ing it a retrospective operation would be 
to divest a nominated trustee of his vest- 
ed right of succession, even where Section 
39 would be impossible of compliance by 
reason of three months having elapsed 
since. nomination and before enactment of 
Section 39 of the Act. Further it would 
result in altering the pre-existing situa- 
tion of parties and interfering with the 
antecedent rights of the trustees in dep- 
riving them of their trusteeship and plac- 
ing the institution under the direct con- 
trol of the Commissioner. Adoption of a 
Chela or nomination of a successor being 
past transactions would be nullified. even 
though the obligation of intimation pro- 
vided in Section 39, as indicated above, 
was impossible of performance. Having 
regard to: these far-reaching consequences 
of exproprietory nature and of extin- 
guishment of vested rights flowing from 
retrospective operation of Section 39, and 
in absence of any clear. strong and impe- 
rative words in that section jntending that 
effect, the conclusion is that the legisla- 
ture never intended it to operate retros- 
pectively. 


Two parallel cases were cited con- 
cerning statutes in pari materia where 
language in present tense was construed 
as having prospective operation only, In 
the case of Ram Parkash v. Savitri Devi, 
AIR 1958 Punj 87 (FB). construction of 
Section 2 (4) of the Hindu Married 
Women’s Right to Separate Residence and 
Maintenance Act, 1946 came up for consi- 
deration. In that case a Hindu married 
woman claimed separate residence and 
maintenance from her husband _on the 
ground that the’ had married again. His 
marriage, however, had taken place before 
this Act came into force. The question 
was whether the clause ‘if he marries 
again’ in sub-section (4) of Section 2 of 
that Act is prospective or retrospective. 
It was held that it was not retrospective, 
The other case is the case of Moni Devi 
v. Hadibandhu Patra, ILR (1955) Cut 113 
= (AJR 1955 Orissa 73) (FB). which re- 
lated to interpretation of Section 3 (2) of 
the Hindu Women’s Rights to Property 
Act. 1937. The expression which came up 
for interpretation was ‘if he dies inte- 
state’. The question arose whether a 
widow whose husband died before the 
commencement of that Act could claim 
any interest in the coparcenery property. 
It was held that women who became 
widows only after commencement of the 


Act would take- the benefit of that Act. 
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In view of our conclusion that Sec- 
tion 39 operates prospectively and is not 
attracted in the present case, the order of 
the Commissioner (Ext, Q) cannot be an 
order under Section 39 of the Act and, 
accordingly, the suit cannot be held to be 
barred by limitation. 


15- It is next contended by the 
learned counsel for the appellant that the 
Commissioner lacked jurisdiction to take 
the institution under his direct control 
under Section 39 of the Act as there was 
factual nomination of the appellant as suc- 
cessor. The first part of this section is a 
provision for the benefit of the nominee. 
Once a nomination is intimated. the Com- 
missioner has no option but to recognise 
him as the successor of the last Mahant ` 
and he cannot raise initially a dispute 
respecting the right of succession to such 
office under Section 36 of the Act. All 
he may do under Section 39 is to adjudge 
the genuineness or otherwise of the no- 
mination or initiation and in such a case 
the aggrieved party may go to suit with- 
in the period of limitation provided there- 
in. After nomination is rejected as non 
est in the eye of law, the Commissioner 
acquires jurisdiction to exercise his power 
under the second part of Section 39 pro- 
vided a dispute respecting right of suc- 
cession is not raised under Section 36 of 
the Act. He also acquires this jurisdic- 
tion in another contingency. namely, 
where in a proceeding under Section 36 
of the Act, it is found that none of the 
disputants to the right of succession - has 
really any such right. Thus the -precon- 
dition for exercise of power under second 
part of Section 39 is when no valid ap- 
pointment has been made by the last 
Mahant during his lifetime. That expres- 
Sion ‘lf no appointment is made during the 
lifetime of the trustee’ is not to be equat- 
ed to nomination plus intimation as indi- 
cated in the first part of Section 39. but 
must mean a condition where no nomina- 
tion. has been made at all or is deemed 
not to have been made, A Chela who has 
been validly nominated is not intended to 
lose his right to the office or his right to 
move the Commissioner under Section 36 
of the Act and, failing there, to establish - 
it in a civil court by suit merely because 
the last Mahant failed to intimate such 
nomination by writing, but that will be 
the exact result if the word ‘appoint- 
ment’ is held to mean nomination follow- 
ed by intimation in writing. Right to the 
office of the trustee.is created by nomina- 
tion and not by intimation and when the 
intendment of the second part of Sec. 39 
of the Act is to empower the Commis- 
sioner to bring such institution under his 
direct control where there are no avall- © 
able claimants to succession in the field, 
the expression ‘appointment’ can only 
mean a valid nomination whether inti- 
mated or not, 
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It was argued by the defendants’ 
counsel that the word ‘appointment’ in 
Section 39 means intimation in writing of 
the nomination of the successor by the 
hereditary trustee, and reliance was plac- 
ed on a decision of this Court in the case 
of Basudev Das v. Commr, of H. R. E, 
1970 (1) Cut WR 437. In this case inti- 
mation as contemplated in Section 39 of 
the Act was given on 13-10-1965 and was 
received on 14-10-1965, but on the latter 
date the Mahant expired. Therefore. a 
nomination had been made during the 
lifetime of the last trustee and it had 
been communicated. It was held that the 
Commissioner could make an enquiry as 
to the genuineness of the nomination and 
after he was satisfied about the genuine- 
ness the nomination would be final and 
binding on him. The point that is now 
being agitated viz., whether the word 
‘appointment’ means nomination plus in- 
timation or not did not arise specifically. 
It was not strictly- necessary in that case 
to interpret the scone of the expression 
‘appointment’ in Section 39 of the Act, In 
the context of the facts of that case the 
expression ‘appointment’ meant intimation 
in writing of the ncmination. This case, 
therefore, is distinguishable and is not an 
authority for the proposition that the ex- 
pression ‘appointment’ always and neces- 
sarily means nomination of the successor 
and its intimation in writing to the Com- 
missioner by the hereditary trustee. 
Therefore, this interpretation of the ex- 
pression ‘appointment’ must be negatived. 


The net result of the aforesaid dis- 
cussion is that Ext. Q dated 21-3-1963 
could not be an order under the second 
part of Section 39 of the Act and if it 
was it would be void and limitation for 
ae will not begin to run from 21-3- 


16. Considered from another as- 
pect. the order of the Commissioner (Ext. 
Q) cannot be treated to be a valid order 
under Section 29 of the Act. This section 
envisages an inquiry prior to the Com- 
wnissioner deciding to treat the institution 
as one under Chapter VH and take it 
under his direct control. This inquiry 
must be held after nofice to all concern- 
ed. That is clear from the last part of 
the section wherein it is provided that 
any person aggrieved by the decision may 
within ninety days from the date of the 
decision institute a suit. The expression 
‘decision’ means adjudication of the lis, 
notice to parties concerned, hearing the 
parties, taking evidence and the like. It 
never contemplates a suo motu order of 
the Commissioner without any fact find- 
ing inquiry at all. The Commissioner in 
issuing the order (Ext. Q) was himself in 
doubt whether it would be treated appro- 
priately as one under Section 39 because 
the order on its face indicates that it was 
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issued under Section 39 and Section 7 of 
the Act. Thus the order cannot be treat- 
ed as one under Section 39 so as to com- 
mence running of the time from 21-3- 
1963. f 

17. - The appellant filed an applica- 
tion under Section 36 of the Act and rais- 
ed a dispute regarding the right of suc- 
cession to the office of the trustee by 
claiming it against the purported order 
of the Commissioner taking ‘it under his 
direct control under Chapter VII The 
precondition of occurrence of a vacancy 
had patently been existing. This petition 
having been dismissed by the Com- 
missioner on 11-9-1964, the suit was filed 
on 7-12-1964. Sub-section (3) of Section 
36 gives right of suit to the party who is 
aggrieved by the decision of the Com- 
missioner under this section. For such 
a suit there is no period of limitation. 

18. In view of our conclusion 
aforesaid that Section 39 of the Act is 
not retrospective and that the order 
dated 21-3-1963 (Ext, Q) was passed by 
the Endowments Commissioner without 
jurisdiction, it did not set the law of limi- 
tation in motion under Sec. 39 of the Act 
against the plaintiff. The suit, therefore, 
cannot be held to be barred by limitation. 

19, In result, this appeal is allow- 
ed. The decisions of the learned single 
Judge and of the trial court are set aside 


and the suit is decreed with costs through- 
out. 
Appeal is allowed with costs through- 
out. 
' G. K. MISRA, C, J.:— I agree. 
Appeal allowed. 
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Tejpal Khandelwal and others. Ap- 
pellants v. Mst. Purnima Bai and others, 
Respondents. 

A. H. O. No. 7 of 1972. D/-~ '20-8-1975.* 

(A) Partition Act. (1893), Section 4 (1) 
— Scone — Suit for partition by a mem- 
ber of undivided family — Plaintiff can 
claim relief under Section 4 (1) — Relief 
not restricted tp suit by stranger trans- 
feree, AIR 1971 Orissa 127, Rel. on. 

l ' (Para 8) 

(B) Partition Act (1893). Section 4 (1) 
— Dwelling-house — Meaning of. F. A. 
No. 136 of 1965, D/- 14-4-1972 (Orissa), 
Reversed. 

If in fact a house is used for residen~ 
tial purposes by the members of the fa- 
mily then it can be decisively termed as 
a dwelling-house. A dwelling-house may 


*(From decision of B. K. Ray, J., in F. A. 
No. 136 of 1965. D/- 14-4-1972.) 
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be tenanted in certain circumstances, 
(Para 11) 
The test which is essential is that the 
house must have been meant for residen- 
tial purposes though temporarily it might 
be used for other purposes according to 
the exigency of circumstances, (Para 11) 


Even in respect of a house which is 
not a dwelling-house a notice to vacate 
can easily be given and a suit filed that 
it is required for residential purposes. 
But statements in the notice 
plaint refer to its future use for residen- 
tial purposes and not its original or past 
use. The statements cannot be used in 
support of the conclusion that the suit 
house was a dwelling-house. (Para 14) 

Held, on facts that the house was not 
a dwelling-house. F, A. No. 136 of 1965, 
D/- 14-4-1972 (Orissa), Reversed. 

(Para 15) 

(C) Partition Act (1893), Section 4 — 
Undivided family — Family should be 
undivided qua the dwelling-house — ‘Fa- 
mily’ includes other families besides 
Hindu families. 

Applicability of Section 4 is not con- 
fined to a Hindu Mitakshara family. It 
extends to Mahommedan, Christian and 
other families as well. The family mem- 
bers might have divided their other pro- 
perties by metes and bounds or there 
might be severance of joint status amongst 
them. The family would still be treated 
as undivided in respect of the dwelling- 
house if the same has not been divided 
amongst them by metes and bounds. 

(Para 16) 
Cases Referred: Chronological Paras 


b i Orissa 120 = 1973 (1) Cut we 
AIR 1971 Orissa 127 = 36 Cut LT 882 $8 
AIR 1965 Orissa 111 = 31 Cut-LT sae 
28 Cut LT 300 6 


AIR 1963 Orissa 40 = 
AIR 1956 Orissa 56 = ILR (1956) Cut os 


S. N. Chatterjee, T. K. Mitra and R. 
N. Sinha, for Appellants: S. Mohanti, 5. 
C. Mohapatra and M. R, Panda, for Res- 
pondents. 


G. K. MISRA, C. J.:— Ramgopal (ori- 
ginal plaintiff) who died during the pen- 
dency of the suit and Balmakund (defen- 
dant No. 9 and D. W., 2) were the sons of 
one Sitaram Agarwalla. Defendant No. 
10 is the son of defendant No. 9. Substi- 
tuted plaintiffs 1 (a) to 1 (i) (respondents 


1 to 10) are the heirs of deceased Ram- . 


gopal. Defendants 1 to 8 are the appel- 
lants, 


2. The case of the substituted 
plaintiffs may be stated in short. The 
disputed house is a double storeyed build- 
ing situate in Jharsuguda town in the 
district of Sambalpur. - Defendants 1 to 8 
were admittedly the monthly tenants 
under Ramgopal and defendant No. 9 
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from 1941 onwards. The landlords served 
a notice to quit on the tenants and filed 
T. S. No. 35 of 1957 for eviction which 
ended in a compromise decree on 1-7-1959. 
Under the compromise, defendants 1 to 
8 agreed to vacate the suit house not later 
than two years from the date of the dec- 
ree and pay compensation at the rate of 
Rs. 50/- per month oe 1-4-1959. De- 
fendants Nos. 4 to 8 paid Rs. 200/- to 
Ramgopal and- Rs. 50/- to defendant No. 9 
towards compensation and did not pay 
the balance. Taking advantage of the 
dissension between Ramgopal and defen- 
dant No. 9. defendants Nos. 1 to 8 pre- 
vailed upon defendants Nos. 9 and 10 to 
sell away their half share of the suit 
house in favour of defendant No, 4 by a 
registered sale deed (Ext. A) on 30-10- 
1960 for Rs. 8,500/-. The sale deed recit- 
ed that the northern half of the suit 
house had fallen to the share of defen- 
dants Nos. 9 and 10 in a partition effected 
on 29-9-1950 though there was no parti- 
tion. The suit was filed for partition of 
the house in two equal shares with a 
prayer that Ramgopal would buy the 
share of the dwelling-house purchased by 
defendant No. 4 under Section 4 of the 
Partition Act (hereinafter to be referred 
to as the Act) on payment of a price to 
be fixed by the court. There was a prayer 
for recovery of Rs. 800/- as damages and 
for future damages, 


Defendants Nos. 4 to 8 contested the 
suit. In the written statement filed by them 
they made the following averments. The 
disputed house was not a dwelling house. 
It was partitioned by metes and bounds 
by an agreement dated 29-9-1950. The 
other properties of Ramgopal and defen- 
dant No. 9 had been partitioned amongst 
them by metes and bounds more than 30 
years before the suit. Under the com- 
promise in T. S. No. 35 of 1957 defendant 
No. 5 paid a sum of Rs. 200/- to the plain- 
tiff and Rs. 100/- to defendant No. 9. As 
the disputed house was not a dwelling- 
house of the family of Ramgopal and had 
been divided by metes and bounds in 
1950, Section 4 of the Act has no appli- 
cation, Even assuming that Section 4 has 
application, the plaintiffs were liable to 
pay the price of the half share as on the 
date of the suit and not as on the date of 
the sale. 


3. The learned Subordinate Judge 
recorded the following findings:— 

(1) All the properties of Ramgopal 
and defendant No. 9 excepting the dis- 
puted house were partitioned by metes 
and bounds more than 30 years before 
the suit; 

(2) There was no partition of the suit 
house on 29-9-1950; 

(3) The disputed house is the qwel- 
ling-house of Ramgopal and Balmakund; 

(4) They were undivided qua = 
dwelling-house; 
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(5) The suit is not barred by limita- 
tion; a 
(6) The value of the share purchased 
by defendants Nos. 1 to 8 is Rs. 8,500/-. 

On those findings he held that Section 4 
of the Act is applicable and directed de- 
fendant No. 4 to execute a sale deed with- 
in three months in respect of the share 
purchased by her from defendant No. 9 on 
payment of Rs. 8,500/- by the plaintiffs 
and deliver possession failing which the 
plaintiffs shall be entitled to deposit 
Rs, 8,500/- in court on the expiry of three 
months from 16-11-1965 and have a sale 
deed executed and take delivery of pos- 
session through court. He also decreed 
damages of Rs. 800/-. 

4. Against the judgment and dec- 
ree of the learned Subordinate Judge de- 
fendants Nos. 1 to & filed an appeal. Our 
learned brother B. K. Ray, J.. dismissed 
the appeal against the relief granted under 
Section 4 of the Act and allowed further 
time for execution of the sale deed by 
defendants 1 to 8, He set aside the decree 
for damages of Rs. 800/- saying that such 
a relief cannot be granted in this suit and 
-the plaintiffs would work out their reme- 
dy in execution of the decree in T. S. 
No. 35 of 1957. 

Plaintiffs have not filed any appeal 
against the decree refusing damages, De- 
fendants have filed the A. H. O, challeng- 
ing the correctness of the conclusion of 
the learned single Judge under Section 4 
of the Act. 

5. Mr. Somanath Chatterjee raised 
the following contentions in support of the 
appeal:— 

(1) The disputed house is not a 
dwelling-house of the family of Ram~< 
gopal and defendant No. 9: 


(2) Assuming that it is a dwelling- 
house, it had been partitioned by metes 
and bounds in 1950 and as such by the 
date of the sale deed Ext. A it was not an 
undivided dwelling-house; 

(3) The sale price of the share pur- 
chased by defendants Nos, 1 to 8 should 
have been determined as on 11-5-1962, the 
date of the suit. Rs. 8,500/- paid by de- 
fendant No. 4 to defendant No, 9 is not 
the price payable by the plaintiffs. 


6. The last point may be disposed 
of first. It is not in dispute that the mar- 
ket value of the half share sold by de- 
fendant No. 4 to defendants Nos, 1 to 8 
would be determined as on the date of 
the suit (See AIR 1963 Orissa 40, Bhi- 
kari Behera v. Dharmananda), 

In paragraphs 6 and 8 of the written 
statement the following statements were 
made:— 


S. s...” The valuation of the pro« 
perty sold is not less than Rs. 8.500/- and 
. it is absolutely false that defendant No. 
4 paid only Rs. 2,000/- but the full 


a 
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amount was paid. Plaintiff has no right 
of repurchase.” ae 

“8. The valuation is hopelessly low. 
Plaintiff is liable to pay court-fee of Rs. 
17,000/- towards valuation and of the 
house and premises being the market 
value of the property.” 

Thus the market value of the entire 
suit house was admitted to be Rs, 17,000/- 
on the date of the suit. In the circum- 
stances Rs. 8,500/- directed to be paid to- 
wards the value of the half share is the 
market value of that share on the date of 
the suit. This contention has no force and 
is accordingly rejected, 


T To appreciate the first two con- 
tentions, Section 4 (1) of the Act may be 
noticed. It runs thus:— 

“4. Partition suit by transferee. of 
share in dwelling-house, — (1) Where a 
share of a dwelling-house belonging to an .. 
undivided family has been transferred to 
a person who is not a member of such 
family and such transferee sues for parti- 
tion, the Court shall, if any member of 
the family being a share~holder shall 
undertake to buy the share of such trans- 
feree, make a valuation of such share in 
such manner as jt thinks fit and direct the 
sale of such share to such share-holder, 
and may give all necessary and proper 
directions in that behalf.” 

The following ingredients are to he 
established by a person claiming relief 
under Section 4 (1) of the Act. 


(1) A share of a dwelling-house has 
been transferred in favour of a stranger 
to the family; 

(2) The transfer has been effected by 
a member of the undivided family: 

(3) The transferee sues for partition: 

(4) Any of.the members of the family 
shall undertake to buy the share: 


(5) The court shall make a valuation 
of such share as it thinks fit. 

8. As to the third ingredient. it is 
now concluded by a Bench decision of 
this Court in AIR 1971 Orissa 127 (Ale- 
kha v. Jagabandhu) that the relief under 
Section 4 (1) of the Act can be: claimed 
even in a suit instituted by a member of 
the family and the relief is not confined 
only to a suit filed by the stranger trans- 
feree, [In this case the suit is by Ram- 
gopal or his heirs and is maintainable. 


9. We now take up the first ingre- 
dient, It is very seriously urged by Mr. 
Chatterjee that the disputed house is not 
a dwelling-house of Ramgopal and defen- 
dant No. 9. The analysis and conclusion 
of the learned single Judge on this part 
of the case may be. extracted:— 

“Para 7: 

No doubt, it appears from the evi- 
dence that since the year 1941 till the date 
of institution of the suit In the year 1962, 
the suit house has never been used for 
residential purposes by the family of the 
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the licence is originally granted for one 
State and then it is extended to other 
States or to the whole of India. In our 
opinion, there is no substance in this con- 
tention of Mr. Ghose either, The heading 
of column No. 6 of Schedule II is “Areas 
for which the licence can be granted”. As 
against item No. 9 (a), the entry in 
column No, 6 is “within the premises to 
ibe specified in the licence”. In Form No. 
IX in which the licence is granted, the 
premises as required by column No. 6 of 
Schedule II is to be specified in column 
No. 3 of that Form, the heading whereof 
is ‘Place of business, factory or shop”. In 
the original licence, as granted to the 
petitioners, the place of business was spe- 
ecified in column No. 3 as gun-factory, 
Monghyr. By the amendment allowed by 
respondent No. 2, the words "and Bakh- 
tiarpur” were added. In our opinion, this 
-amounts to an extension of the area of 
validity within the meaning of Section 53 
which could be done only by the Central 
Government, that is, respondent No. 1, 
which had power to grant a licence. This 
is also manifest from condition No. 5 of 
Form IX which has already been referred 
to earlier. 


7. It was suggested in the course 
of argument that by the letter (Anne- 
xure 18), respondent No, 1 delegated its 
power to respondent No. 2. and, therefore, 
respondent No. 2 could vary a condition 
of the licence as to the place of business. 
The power to delegate is to be found in 
Section 43 of the Act. The power can ‘be 
delegated under that section by the Cen- 
tral Government to a State Government, 
but only by a notification which must be 
published in the Official Gazette. There 
can be no delegation by a letter like An- 
nexure 18. Further, even if there was any 
delegation of ‘power to respondent No. 2 
by respondent No. 1 by Annexure 18, that 
was modified and made conditional by the 
letter (Annexure A). The State Govern- 
mènt, even if it tbe assumed that the 
power was delegated to it, could vary the 
condition of the licence only if the condi- 
tion as specified In Annexure A was ful- 
filled. In that view of the matter also, the 
State Government (respondent No, 2) 
could not make an amendment in the lic- 
ence of the petitioners, thereby permit- 
ting them to manufacture fire-arms at a 
place other than mentioned in the licence 
as originally granted by the Central 
Government (respondent No, 1). 


8. Since the powers of the respon- 
dents are derived from the statute and the 
rules framed thereunder, there can be no 
question of any promissory estoppel in 
favour of the petitioners as against the 
respondents, The writ also cannot be al- 
lowed on the ground that there is any 
violation of the principle of natural jus- 
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tice in the case, for the petitioners were 
not heard before the amendment wus 
allowed, because even if the ease is sent 
back to respondents 2 and 3 for giving a 
chance of hearing to the petitioners, they 
cannot allow the amendment to continue 
for it was without jurisdiction and the 
remand will be useless. It is well esta- 
iblished that no writ should be issued 
which would ultimately prove to be ‘use- 
less and ineffective, 


9, Great emphasis has been laid 
by the petitioners on the fact that hard- 
ship would be caused to them by the 
cancellation, That is not a matter to be 
considered by us. It is a matter which 
ran pe considered only by respondent 

0. i. 


_ 10. In the result, the application 
fails and is dismissed: but in the circum- 
stances of the case without costs. 


Petition dismissed. 





AIR 1976 PATNA 65 
B. D. SINGH AND BIRENDRA PRASAD | 
SINHA, JJ. 
Umeshwar Prasad Sharma, Petitioner 
v. State of Bihar and others, Respondents. 
Civil Writ Jur. Case No. 36 of 1974 
(R), D/- 25-3-1975. 

_ (A) Bihar Panchayat Samitis ard 
Zila Parishads Act, 1961 (6 of 1962), S. 38 
(2), Proviso — “Sufficient cause” — That 
election of Zila Parishad could not be held 
within time held sufficient cause. 


_ In the instant case, the only reason 
given for extension of the term of Adhya- 
ksha and Upadhyaksha was that the elec- 
tion of the Zila Parishad could not take 
place, Under what circumstances the elec- 
tion could not take place was not men- 
tioned in the various notices, Whether the 
circumstances were genuine or not could 
mot be investigated as no specific point 
was raised in this regard. The notifica- 
tions, therefore, could not be invalidated 
for want of sufficient reasons being stated 
therein. (Para 5) 


l (B) Bihar Panchayat Samitis and 
Žila Parishads Act, 1961 (6 of 1962), S. 38 
(2), Proviso — Notification extending term 
of office — Can have retrospective opera- 
tion if so mentioned therein. 


In the instant case, a notification was 
published after the terms of the office of 
the Adhyaksha and the Upadhyaksha 
were over but it clearly stated that it was 
to take effect from the last day of such 
terms, It was held that it could act re~ 
trospectively. (Para 6) 


Braj Kishore Pd. No. 2 and Yogesh 
Chandra Verma, for Petitioner: S. Sam- 
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yul Hasan, Standing Counsel No. 2, Md. 
Ahsan Sahabuddin, Jr. Counsel to Stand- 
ing Counsel No. 2 and Fanish Singh, for 
Respondents. . 


JUDGMENT :— This application by 
Umesh Prasad Sharma under Articles 226 
and 227 of the Constitution of India is 
directed against the order, dated 30th 
November, 1974 (Annexure ‘5’) passed by 
the Assistant Development Commissioner- 
cum-Deputy Chief Executive Officer (res- 
pondent No. 3) whereby the petitioner has 
been transferred from Sissai Panchayat 
Samiti to Khunti Panchayat Samiti. The 
said order is based on order, dated the 
25th of November, 1974 (Annexure ‘4’) 
passed by Shri Budhram Bhagat, Upa- 
dhyaksha, Zila Perishad (respondent No. 
7). In the application, therefore, the peti- 
tioner has prayed ior quashing the order 
contained under Annexure ‘5’. 


2, In order to appreciate the points 
involved in this case it will be necessary 
to state, briefly, the facts. The petitioner 
is the Head Clerk of the office o? the Block 
Development Officer (Shri Sachidanand 
Prasad), Sissai, respondent No. 5; whereas 
Lal Arun Kumar Nath Sahdeo, respon- 
dent No. 6, is the Adhyaksha of Zila Pa- 
rishad, Ranchi; Timber Orson, respon- 
dent No. 8, is the Pramukh of the Sissal 
Panchayat Samiti and respondent No. 7 is 
the Upadhyaksha. The petitioner being 
the Head Clerk is a ministerial officer 
of the non-gazetted rank of the State 
Government. The petitioner has further 
stated in paragraph 3 of this application 
that he is also the Adhyaksh of the Non- 
Gazetted Employees’ Federation at Sissal 
and he is Joint-Secretary of the Non- 
Gazetted Employees’ Federation, Sub- 
divisional Branch, Gumla. In paragraph 4 
of his application, he has stated that the 
petitioner being an important office- 
bearer of the Non-Gazetted Employees’ 
Federation at Sissai, he has been keeping 
a close watch over the entire Govern- 
ment machinery with a view to safeguard 
the interest of the Non-Gazetted emplo- 
yees, including all such officers deputed 
by the State Government to the Sissal 
Panchayat Samiti. It was also stated that 
the petitioner had been making reports 
regarding the several acts of corruption 
of respondent No. 5 and being satisfied 
with the reports, the Lokayukta. Anti- 
Corruption Department, and the State 
Governmen'’ have. started making enqui- 
ries against the conduct of respondent 
No 5. The petitioner being in possession 
of some documentary evidence to sub- 
stantiate the charges against respondent 
No, 5 was approached several times by 
respondent No. 5 to destroy those docu- 
men’ ary evidence but the petitioner re- 
fused the request. With a view to have 


access to these documentary evidence, 
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respondent No. 5 entered into a conspiracy 
with respondent no. 8 and through him 
under letter no. 285, dated the 7th of 
November, 1974 (Annexure ‘1’) respondent 
No. 8 complained to respondent No. 6 
against the petitioner and levelled seve- 
ral charges against him, The said letter 
was received by respondent No. 6 who 
forwarded the same to respondent No. 4 
with a direction to give his comments 
upon it after a shifting enquiry. The said 
letter was carried by respondent No. 5 
and was given to respondent No. 4 who, 
at the persuation of respondent No. 5, re- 
commended to Deputy Development Com- 
missioner, respondent No, 2, to persuade 
respondent No. 6 to start departmental 
enquiry against the petitioner and prior 
to initiation of the departmental enquiry 
he recommended for the transfer of the 
petitioner, A copy of the comments of 
respondent No. 4 is marked as Annexure 
‘2’, When the comment of respondent 
No. 4 was received by respondent No. S$, 
the latter issued an order on the 23rd of 
November, 1974, that the charges against 
the petitioner be enquired into by the 
panel of officers named in his order and 
a true copy of the said order is enclosed 
as Annexure ‘3’ to this application. The 
Asst. Development Commr., respondent 
No. 4. the petitioner stated. was also per- 
suaded by respondent No. 5 for the trans- 
fer of the petitioner. Respondent No. 4, 
therefore, managed to persuade respon- 
dent No. 7 for issuance of an order to 
transfer the petitioner forthwith. Res- 
pondent No. 7. thereafter, passed order 
contained under Annexure ‘4’ and. last- 
ly, on its basis the impugned order con- 
tained under Annexure ‘5’ was passed. A 
supplementary affidavit was also filed on 
behalf of the petitioner on the 6th of 
December, 1974. stating therein that res- 
pondent "No. 6 had not delegated his 
powers to respondent No. 7. 


3. A counter-affidavit has been 
filed on behalf of respondents Nos. 2 to 8 
on the 18th of February, 1975, inter alia 
supporting the impugned order of transfer 
and denying the mala fide allegation 
against respondent No, 5. A supplemen- 
tary counter-affidavit was separately filed 
by respondent No. 6 on the 5th of March, 
1975. stating therein that respondent No. 
7 had passed the order in accordance with 
the powers delegated to respondent No. 7 
by respondent No, 6 under Section 47 (3) 
of the Bihar Panchayat Samitis and Zila 
Parishads Act, 1961 (hereinafter to be 
referred as ‘the Act’). Later, on behalf 
of the petitioner a reply to the counter- 
affidavit was filed on the 5th of March, 
1975. A supplementary counter-affidavit 
in reply to the petitioner’s affidavit was 
filed on behalf of the respondents on the 
16th of March, 1975. Lastly, the peti- 
tioner filed reply to the said supplemen- 
tary affidavit on the 24th of March, 1975. 
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4. Learned counsel for the peti- 
tioner has assailed the impugned order 
and has raised the following points for 
consideration by us. 


(i) Neither respondent No. 6. nor res- 
pondent No. 7 had the power to pass the 
impugned order of the transfer as their 
term of office had expired in view of the 
provisions contained under Section 38 
(2) of the Act. 


(ii) Respcndent No. 7 had no power 
to modify the order passed by respondent 
No. 6 under Annexure ‘4’, 


(iii) The impugned order contained 
under Annexure ‘5’ is based on the direc- 
tion issued under Annexure ‘4’ by respon- 
ae No. 7 and the said order was mala 

E, 


5.. It will be convenient to deal 
with point Nos. (i) and (ii) together. 
Learned Counsel for the petitioner drew 
our attention to Sec. 38 clauses (1) and 
(2) and its proviso of the Act. The rele- 
vant portion of which reads thus:— 


"38. Election and term of office of 
Adhyaksha and Upadhvaksha of Zila 
Parishad and filling up of vacancies:— 


(1) There shall be an Adhyaksha and 
an Upadhyaksha for each Zila Parishad 
who shall be elected in the prescribed 
manner by the members of the Zila Pari- 
shad from amongst themselves, 


(2) Notwithstanding anything con- 
tained in sub-sec, (1) of Section 37 but 
subject to the other provisions of this 
Act the’ term of office of Adhyaksha or 
Upadhyaksha shall be three years from 
the date of his election and when a va- 
cancy occurs in the office of the Adhyak- 
sha or Upadhyaksha before the expiration 
of the term, the person elected in the 
prescribed manner as Adhyaksha or Up- 
adhyaksha, as the case may be, in that 
vacancy shall hold office for the residue of 
the term of his predecessor: 


Provided that the State Government, 
by notification in the Official Gazette for 
sufficient cause which shall be stated 
therein direct that the term of such 
office be extended for such period not 
exceeding twenty-four months as may be 
specified therein.” 


Respondent Nos. 6 and 7 were elected on 
the 10th of May, 1969, for a term of three 
years. i. e. up to the 10th of May, 1972. 
Learned counsel pointed out that. no 
doubt, their term could have been ex- 
tended from time to time but not ex- 
ceeding twenty-four months. Therefore, 
according to him, neither respondent No. 
§ nor respondent No. 7 had any power to 
pass the impugned order, after the expiry 
of the term of office. That apart. he sub- 
mitted that the notification extending 
their term from time to time is also not 
in accordance with law as that notifica- 
tion did not contain specific reasons as to 
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why their term was being extended. 
Lastly, in this connection, he had also 
raised a point as indicated earlier that 
respondent No, 7 had no delegated power 
from respondent No, 6 to transfer the 
petitioner at the relevant time. when the 
order contained under Annexure ‘4’ was 
passed by respondent No. 7. On behalf 
of the respondents. supplementary coun- 
ter-affidavit filed on the 16th of March. 
1975, was referred to. In paragraph 4 it 
was stated that the first proviso to Sec- 
tion 38 (clause (2) ) quoted above was sub- 
stituted by a new proviso by ordinance 
dated the 29th of April. 1972, The sub- 
stituted new proviso reads thus:— 


sag UST aia att Tae Ñ faga 
$ IRA qaia aT & a sad fea ear ae, 
aa casei Sta qe at aay ev afea A 
wars tat away aa ot gad RARS A aT 
E TIE st sa sae at et afaaaar À ae 
STITT UW aay Pte ata à ar sae PR 
Bas ges sf ae seer a qt aag ar 
Wise yaa etary 


The first Ordinance came into existence 
on the 28th of April, 1972. The second 
one is dated the 30th of June, 1972. The 
third one is dated the 23rd of September, 
1972. The fourth one is dated the 21st 
of February, 1973. The fifth one is dated 
the 7th of May. 1973. The sixth one js 
dated the 25th August, 1974. The seventh 
one is dated the 16th January. 1974. The 
eighth one is dated the 26th of April, 
1974, The ninth one is dated the 22nd of 
July, 1974, and, lastly, the tenth one is 
dated the 14th of January. 1975. Learn- 
ed Standing Counsel No. II has placed be- 
fore us a copy of those Ordinances. He 
also drew our attention to the statements 
made in paragraph 3 of the said supple- 
mentary counter-affidavit. It will be con- 
Mie to quote the said paragraph in ex- 
enso. 


“3. That the period of office was ex- 
tended from time to time as follows:— 


“Community Dev. & Pan- Period of 

chayat Deptt. Notifica- extension 

tion No. & date up to 

(a) 4772 G. P. dt. 28- 4-72 10-11-72 
(b) 9611 G. P, dt. 18-11-72 30- 3-73 
(c) 2654 G. P. dt. 28- 3-73 30- 6-73 
(d) 6131 G. P, dt. 21- 6-73 31-12-73 
(e) 11312 G. P, dt. 10-12-73 30- 6-75 


This shows that the Adhyaksh and 
Upadhyaksh held office continuously 
from 10-5-69 and they will hold office 
up to 30-6-1976 in view of the last exten- 
sion.” 


Therefore. it is evident that. by the 


Ordinance, dated the 29th of April, 1972, 
the said proviso to Section 38 (2) of the 
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Act has been amended and, therefore, the 
maximum period of extension by 24 
months has now been deleted and the life 
of the Ordinance has been extended from 
time to time by various Ordinances refer- 
red to above. The present Ordinance is 
effective from the 14th of January. 1975. 
Therefore, the extension may now be for 
more than 24 months. No maximum pe- 
riod for extension is prescribed. The only 
requirement is that while extending the 
period reason have to be given for its ex- 
tension. Therefore, we do not find any 
flaw in the Ordinance. Learned counsel 
for the petitioner however, pointed out 
that the various notifications issued by 
the State Government from time to time 
referred to above do not contain reasons 
as required in the Ordinance, The only 
reason, learned counsel submitted. given 
in the various notices is that the election 
of the Zila Parishad could not take place 
within time, and, therefore, the period 
of the term of the 3ffice of the Adhyaksha 
and Up-Adhyaksha was extended. Learned 
counsel contended that this should not 
be considered as a valid reason. Jt is 
true that, in the instant case. the election 
ought to have taken place earlier. Under 
what circumstances the election could 
not take place is not mentioned in the 
various notices. Whether the circumstan- 
ces were genuine or not cannot be inves- 
tigated in the instant case, as no specific 
point was raised in this regard by the 
petitioner in his application. In that view 
of the matter, we cannot invalidate the 
notifications in the absence of good rea- 
sons for extension of the period of the 
term of Adhyaksha and Upadhyaksha, 
respondents 6 and 7, respectively. We, 
therefore, hold that the period of office 
has rightly been extended by the various 
notifications - referred to above by the 
State Government in consonance with the 
Ordinance mentioned above. 

6. Learned counsel for the peti- 
tioner further submitted that, by the first 
notification, dated the 28th of April, 1972, 
the period was extended up to the 10th 
of November, 1972. The second notifica- 
tion was published on the 18th of Novem- 
ber, 1972. extending the period up to the 
30th of March, 1973. He emphasises that, 
from the 11th to the 17th of Nov., 1972, 
therefore, those respondents, namely, res- 
pondents 6 and 7 had no power to hold 
their office. In our opinion. this submis- 
sion also of the learned counsel is not 
tenable in view of the fact that the Ordi- 
nance clearly mentions that there may be 
extension of ‘the period with retrospective 
effect by a notification. It may also be 
noticed that the notification, dated the 
18th of November, 1972, has also clearly 
mentioned that it will take effect from 
the 10th of November, 1972. 

T. Learned counsel for the peti- 
tioner also urged that as mentioned above 
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that power of Adhyaksha was not dele- 
gated to respondent No. 7 by respondent 
No. 6. In this regard, he referred to the 
provisions contained under Section 47 (3) 
of the Act which read thus:— 


“3. The Upadhyaksha shall exercise 
such powers and perform guch functions 
of the Adhyaksha as the Adhyaksha may 
from time to time delegate to him in writ- 
ing.” 


He pointed out that, in the instant case, 
the order passed by respondent No. 7 
under Annexure ‘4’ could have been pass- 
ed only by Adhyaksha, i.e., respondent 
No. 6. It could have been passed by res- 
pondent No, 7 only if respondent No. 6 
had delegated his power to respondent 
No. 7 under Section 47 (3) of the Act. He 
referred to paragraph 13 of the petition 
wherein it is stated that respondent No. 7 
could not legally modify the order of res- 
pondent No. 6 and any order passed in 
the absence of Adhyaksha was void, be- 
ing illegal and without jurisdiction. He 
also referred to the statement made in 
paragraph 10 wherein it was stated by the 
petitioner that in the matter of transfer 
and posting respondent No, 6 had the last 
word, There could be no transfer and 
posting without the consent and approval 
of the Adhyaksha. Learned counsel also 
referred to paragraph 1 of the supplemen- 
tary affidavit filed by the petitioner on 
the 6th of December, 1974, where speci- 
fic point was raised and it was stated that 
respondent No. 6 had not delegated any 
authority to respondent No, 7 in writing 
either to amend or pass any order of 
transfer. In our opinion, the submission 
of the learned counsel for the petitioner 
on the delegation also is not tenable, Re- 
ference may be made to paragraph 11 of 
the counter-affidavit filed on behalf of 
respondents Nos. 2 to 8 on the 18th of Feb- 
ruary, 1975. In the said paragraph it is 
clearly stated that respondent No. 7 had 
full power and authority to pass order 
contained under Annexure ‘4’ on the basis 
of which the impugned order contained 
under Annexure ‘5’ was passed. It is also 
stated that, in the absence of Adhyaksha, 
Upadhyaksha had power to function and 
perform duties of Adhyaksha as provided 
under Section 47 (3) of the Act. The 
power was delegated by respondent No. 6 
to respondent No. 7 under Memo No. 1009 
dated the lith of October, 1969, {Annex- 
ure ‘B’). Besides, respondent No, 6 has 
himself sworn an affidavit being the 
counter~affidavit filed on the 5th of Octo- 
ber, 1975. Paragraph 4 of the said coun= 
ter-affidavit reads as hereunder: 


“4. That the action taken by respon= 
dent No. 7 are fully in accordance with 
the powers delegated to him under Seca 
tion 47 (3) of the Bihar Panchayat Sami- 
tee and Zila Parishads Act 1961 and has 
got full sanction from me.” 


` 


1976 


Therefore, the point urged regarding ab- 
sence of delegation also fails. 


8. Now, we advert to deal with 
point No. (ii) urged by the learned coun- 
sel for the petitioner, Under this head, 
learned counsel has as mentioned earlier 
made certain allegations against respon~ 
dent No. 5 (B. D. O.). He drew our atten- 
tion to the statement made in paragraphs 
4,5, 6 and 7 of the application wherein it 
is stated that respondent No. 5 was annoy- 
ed with the petitioner and, therefore, res- 
pondent No. 5 had conspired with others 
to get the petitioner transferred. His 
transfer, it is also stated, was motivated 
because the petitioner was also Adhyaksha 
of the Non-Gazetted Employees’ Federa- 
tion at Sissai and was Joint Secretary of 
the Non-Gazetted Employees’ Federation, 
Subdivisional Branch, Gumla, and being 
an important office-bearer of the Non- 
Gazetted Employees’ Federation at Sissai, 
he had been keeping a close watch over 
the entire Government machinery with a 
view to safeguard the interest of the Non- 
Gazetted employees, including such offi- 
cers deputed by the State Government to 
the Sissai Panchayat Samiti —- Vide para~ 
praphs 3 and 4 of the application. The 
question of mala fide, it js well settled, 
is a question of fact, and heavy onus lies 
upon the petitioner to establish mala fide. 
In the instant case, in the counter-affida- 
vit, which was filed on behalf of respon- 
dents Nos. 2 and 8 in paragraphs 4, 5 and 
6, the fact alleged by the petitioner in his 
application regarding mala fide has been 
emphatically denied. It may be noticed 
that the said counter-affidavit was sworn 
by respondent No. 5 himself. Respondent 
No. 6 also in his separate supplementary 
counter-affidavit, which was filed on the 
5th of March, 1975, has clearly stated in 
paragraph 2 that there was no mala fide 
on the part of respondent No. 7 so far in 
passing the impugned order. Therefore, 
after due consideration. we do not find 
any merit under point No. 3 either, 


9, Before we part with this judg- 
ment, we want to point out to the State 
Government, respondent No. 1, that. in 
the instant case, the election ought to 
have been held much earlier and there 
would not have been any occasion for is- 
suance of Ordinance and Notification from 
time to time, It is desirable that in such 
eases, election should be held within a 
reasonable period. 


10. In the result, the application 
is dismissed and the impugned order con- 
tained under Annexure ‘5’ is affirmed. In 
the circumstances, however, there will be 
no order as to costs. 

Application dismissed. 
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S. N. P. SINGH, C. J. AND S, K. JHA, J. 


Tarni Prasad Sinha, Appellant v. 
Lachumah Sahu. Respondent. 


A. F. A. O, No. 278 of 1971, D/- 21-2- 
1975.* 


(A) Civil P. C. (1908), Section 11 — 
Res Judicata — Applicability to execution 
proceedings — Previous execution petition 
not decided on merits — Subsequent exe- 
cution proceeding is not barred by res 
judicata. (Para 4) 

(B) Civil P. C. (1908), Order 1, Rule 
10 — Benami transaction — Benamidar 
when represents the real owner. 


It is a settled principle of law that the 
benamidar sufficiently represents the real 
owner and the decision jn the proceeding 
brought by or against the benamidar will 
bind the real owner, even though he may 
not have been made a party. AIR 1969 
SC 316 at p. 318 Ref. to. 


But where there was a sham and 
collusive transaction and not a benami ` 
one, the question of pursuing against any 
property of the beneficial owner on the - 
doctrine of representation by the eosten- 
sible owner does not at all arise. 

(Para 3) 

(C) Suits Valuation Act (1887), Sec- 
tion 1 Pecuniary jurisdiction ob- 
jection as to — Principles to be applied — 
An objection with regard to the pecuniary 
jurisdiction must be raised at the earliest 
stage, 

Unless the over-valuation or under- 
valuation prejudicially affects the disposal 
of the suit or appeal on its merits. the 
appellate court, should not interfere with 
the decision of the lower court. 

(Paras 8 to 10) 
Cases Referred: Chronological Paras 


AIR 1969 SC 316 = (1969) 1 SCR 834 6 
AIR 1966 SC 634 = (1966) 1 SCR 461 38 
AIR 1966 Pat 209 = 1966 BLJR 270 (FB) 


8, 9 
AIR 1954 SC 340 = (1955) 1 SCR 117 10 
AIR 1918 PC 140 = (1919) 46 Ind App 1 6 


Ram Nandan Sahai Sinha and Lala 
Sachindra Kumar, for Appellant; Ashwini 
Kumar Sinha, for Respondent, 

S. K. JHA, J.:— The decree-holder, 
who was defendant No. 1 in Title Suit 
No. 149 of 1951 in the Court of the Sub- 
ordinate Judge. Darbhanga, has come up 
in a miscellaneous second appeal to this 
Court. The present miscellaneous appeal 
arises out of Miscellaneous Case No. 7 of 
1962 of the Court of the 3rd Additional 
Subordinate Judge, Darbhanga, which 
had been started on én objection filed by 
one Lachuman Sahu, who is a son of one 


*(From order of Krishna Deva Prasad, 


Addl. Dist. J.. Darbhanga, D/- 23-7-1971). 
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of the defendants in the aforesaid title 
suit. Such an objection had been filed in 
the execution levied by the present ap- 
pellant in Execution Case No. 31 of 1961/ 
1 of 1962, The learned Subordinate 
Judge who was the Court of first instance 
rejected the objection filed by the afore- 
said Lachuman Sahu and held the execu- 
tion case to be maintainable, The learn- 
ed Additional District Judge who was the 
Court of first appeal reversed the order 
of the trial Judge and heid that the op- 
jection raised by the so-called judgment- 
debtor must prevail: 


2. The short facts relevant for 
the disposal of this appeal may he stated 
thus. In a certain proceeding for reali- 
sation of dues of Income-tax Tarnj Pra- 
sad Sinha, the decree-holder, appellant in 
this Court, purchased in a Court auction 
sale the house of one Ram Charan Sahu, 
father of Lachumen Sahu aforesaid for a 
sum of Rs, 20,00@/-- One Guiiar Sahu, 
who was the sister's husband of Ram Cha- 


ran Sahu aforesaid, filed Title Suit No. 


129 of 1951 in the Court of the Subordi- 
nate Judge, Darbhanga. praying for a 
derlaration that the house in question 
which had been the subject-matter of the 
auction sale belonged not to Ram Charan 
Sahu but to Guijar Sahu himself. A con- 
sequential relief by way of decree for 
confirmation of possession or. in the al- 
ternative, recovery of possession was also 
prayed for. Gujjar Sabu aforesaid claim- 
ed in the suit to have purchased the pro- 
perties fram Ram Charan for a sum of 
Rs- 8900/~ only by a sale deed dated 10th 
of September, 1949. In that title suit 
- Tarni Prasad Sinha. the appellant here, 
was defendant first party and Ram Cha- 
ran Sahu. father of Lachuman Sahu. res- 
pondent No. 1 here, was defendant second 
party. Tarni Prasad alone contested the 
suit, and it was dismissed with costs pay- 
able to defendant No. 1 alone. ramely, 
the present appellant. In that suit it was 
held by the trial Court that the alleged 
sale by Ram Charan to Gutiar was really 
a sham and collusive transaction and con- 
veyed no title to Gujjar Sahu Against 
this decision. Guijar preferred an appeal 
which was heard by the learned District 
Judge who upheld the trial Courts deci- 
sion in appeal. Thereafter. Guijar Sahu 
filed a second appeal before this Court 
which was registered as Second Appeal 
No. 663 of 1956. In that appeal filed in 
this Court it was detected by the office 
that the properties had been purchased 
for Rs. 20,000/- in Court auction sale but 
the suit had been valued at only Rupees 
B.000/-. and accordingly an order was 
pa-ced by this Court directing the learn- 
éd Subordinate Judge to fix the valuation 
of the properties. The properties in ‘the 
aforesaid Tithe Suit No. 149 of 1951 were 
ultimately found to be the value of Rupees 
90,000/-, Having recorded such a finding 
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the learned Subordinate Judge sent the’ 
file to this Court, Thereafter this Court 
directed Guijar Sahu aforecaid to pay the 
deficit court-fee on the valuation of the 
suit properties at Rs. 20,000/- -for the trial 
Court. the lower appellate Court and this 
Court within the peremptory time granted 
by this Court. The deficit court-fee was 
not paid and as such Guijar Saku’s appeal 
stood dismissed on the 3rd of June 1959. 


3. The bone of contention in the 
present appeal is the execution of the 
decree for costs alone passed in the afore- 
Said Title Suit No. 149 of 1951 right up 
to the stage of the appeal, and the ques- 
tion which falls for consideration in this 
appeal can be briefly summed up as — 
whether in execution of the decree for 
costs passed against Gujjar the decree- 
holder, namely, the present appellant, 
can proceed to attach and pursue the pro- 
perties belonging not to Gujjar but to 
Ram Charan who was the defendant se- 
cond party in the aforesaid title suit. For 
a decision of this question. some more 
facts have to be stated. As already stat- 
ed, the decree for costs in the suit filed by 
Gujjar was in favour of Tarni Prasad 
Singh. the present appellant. Such a dec- 
ree was against Gujjar alone. The pre- 
sent appellant levied Execution Case No. 
31 of 1961 in the Court of the Additional 
Subordinate Judge, Darbhanga, for reali- 
sation of the costs alone, This execution 
ease, on transfer to the Court of the 3rd 
Additional Subordinate Judge, was re- 
numbered as Execution Case No. 1 of 
1962. In the meantime. both Guijar and 
Ram Charan had died and their heirs have 
since been impleaded as parties to the 
proceedings in the execution case. Three 
miscellaneous cases were filed in the 
aforesaid execution case by four sons of 
Ram Charan on the ground that since the 
decree for costs of Title Suit No. 149 of 
1951 was against Guijar alone and not 
against their father Ram Charan. their 
properties could not be proceeded against 
for realisation of the costs, One of such 
petitions was filed by Asarfi Sahu. one of 
the sons of Ram Charan. It was number- 
ed as Miscellaneous case 10 of 1962. Jagat 
Narain Sahu and Ram Prasad Sahu, two 
of the other sons of Ram Charan. filed si- 
milar objection in Miscellaneous Case No. 
11 of 1962. The present respondent No. 
1, Lachuman Sahu. who is the fourth son 
of Ram Charan, filed an objection which 
was registered as Miscellaneous Case No. 
12/3 of 1962. In all these three mis- 
eellaneous cases the four sons of Ram 
Charan Sahu had prayed for release of 
the properties belonging to Ram Charan 
which had devolved on them on Ram 
Charan’s death from attachment and sale 


in execution of the decree for costs 
against Guiiar.. Miscellaneous Case No. 


12/8 of 1962 was dismissed for default on 
the 14th of July 1962. The other two 
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Miscellaneous Cases 10 and 11 of 1962 
were allowed in part, but substantial oD- 
jections were disallowed by the learned 
Subordinate Judge by an order dated the 
16th of July 1962. Therein it was held 
that since Ram Charan was not liable to 
pay the costs awarded by the decree the 
properties of his three sons. who were 
applicants in the two Miscellaneous Cases 
10 and 11 of 1962. could not be sold and 
the properties against which the decree- 
holder had proceeded in the execution 
case were not the subject-matter of the 
title suit, and as such any decision in that 
suit could not affect the title of Ram 
Charan or his heirs to the properties. It 
was. therefore, held that the decree-holder 
could proceed in execution against such 
of the properties of Guijar alone as were 
described in the Schedules of the Miscel- 
laneous petitions of both these miscella- 
neous cases. On the same date, however, 
that is, 16-7-1962, the present respondent 
No. 1, Lachuman Sahu. whose application 
had been dismissed for default previously 
on 14-7-1962. filed a fresh miscellaneous 
case, which was numbered as Miscella- 
neous Case 7 of 1962. This case was, 
however, registered under Order 21, Rule 
58 of Civil P, C. It is, however, admit- 
ted at the Bar. as was done in course of 
the proceedings in the Courts below. that 
in reality and in substance the applica- 
tion was not under the provisions of 
Order 21. Rule 58 of the Code but under 
Section 47 of the Code. The decree-hol- 
der, the present applicant. contested this 
case. The miscellaneous case was even- 
tually dismissed by the Additional Sub- 
ordinate Judge by an order dated | 19-2- 
1963 as being not maintainable in view of 
the fact that the dismissal for default of 
the previous application on the 14th of 


July, 1962, was a bar to the 
maintainability of the subsequent 
application. He invoked the princi- 


ple of res judicata in putting such a bar 
to its maintainability. Against the deci- 
sion in the three miscellaneous cases. Viz., 
Miscellaneous Cases 10 and 11 of 1962 and 
Miscellaneous Case No. 7 of 1962, three 
Miscellaneous Appeals arose. 


4, The learned Additional District 
Judge who heard the appeals allowed 
Miscellaneous Cases 10 and 11 of 1962 on 
the finding that none of the properties at- 
tached in the execution case were liable 
to be attached as they belonged to Ram 
Charan and subsequently, on his death, to 
his sons, none of whom was liable under 
the decree for costs passed against Guj- 
jar. The Miscellaneous appeal which 
arose out of Miscellaneous Case No. 7 of 
1962 filed by Lachuman. the present res- 
` pondent No. 1. was numbered as Miscella- 
neous Appeal No. 24 of 1963 in the Court 
of the Additional District Judge, This 
miscellaneous appeal of Lachuman. how- 
ever, failed on the technical ground that 
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the second application was barred bw the 
Drinciples of res judicata. Against tis 
last mentioned decision of the learned 
Additional District Judge, Lachuman filed 
Miscellaneous Appeal No. 248 of 1964 be- 
fore this Court. This Court held that 
Miscellaneous Case No. 7 ot 1962 initiated 
by Lachuman. the present respondent No. 
1, was not barred by res iudicata. Since 
Miscellaneous Appeal No. 24 of 
1963 of the Court of the Additional 
District Judge which had arisen out of 
Miscellaneous Case No 7 of 1962 had not 
been decided on me~its. the appeal before 
this court was remanded to the Lower 
Appellate Court for frech hearing and dis- 
posal of the appeal in the light of the ob- 
servations made by this Court. The pre- 
sent impugned order of the learned Addi- 
tional District Judge is the order passed 
on remand. 


5. The trial Judge before remand 
by this Court had found on facts that 
both the items of property whick were 
said to be pursued against by the decree- 
holder appellant and which were two. 
houses situated in Darbhanga town be- 
longed to Lachuman Sahu, respondent 
No. 1, and he was in possession of the 
same. The learned Subordinate Judge 
had further observed that but for the 
maintainability of the application on the 
ground of res judicata. he would not have 
had the slightest hesitation in ordering 
the release of the attached properties, as 
none of the properties sought to be at- 
fached or actually attached belonged to 
either Guijar or his heirs and Ram Cha- 
ran or his heirs were in no way bound by 
the decree for costs. The learned Addi- - 
tional District Judge by the impugned 
order has as he was bound to do, set aside 
the finding of the learned Subordinate 
Judge regarding the bar of res judicata. 
It has been held by the lower appellate 
Court that both on principle and in view 
of the decision of this Court in Miscel- 
laneous Appeal No. 248 of 1964 MisceHane- 
ous Case No. 7 of 1962 could not be 
held to be barred by res judicata, That 
being the position in law, the learned Ad- 
ditional Dist. Judge has also affirmed the 
finding of fact of the learned Subordinate 
Judge that the properties sought to be at- 
tached did not belong to the judgment- 
debtor of Title Suit No. 149 of 1951 but 
actually belonged to Ram Charan. It has 
further been held that the decree for costs 
passed against Guifar could not be rea- 
lised from out of the properties belonging 
to Ram Charan or his heirs. 


6. Mr. Ram Nandan Sahai Sinha, 
learned counsel for the appellant. vehe- 
mently urged that since it had been held 
in Title Suit No. 149 of 1951 that Gujjar 
was merely a name-lender for Ram Cha- 
ran and that actually the properties which 
were purchased at the auction sale by the 
appellant were held not to have been 
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transferred at all in favour of Lachuman 
under the alleged deed of sale of the 10th 
of September, 1949. the decree-holder 
could very well pursue the remedy of 
execution for decree for costs as against 
the farzidar by getting the properties of 
the beneficial owner, namely, Ram Cha- 
© ran, proceeded against jn the execution 
case, Learned counsel contended that it 
was well-settled principle of law thet the 
benamidar sufficiently represents the real 
owner and the decision in the proceeding 
brought by or against the benamida- will 
bind the real owner, even though he may 
not have been joined as a party. The pro- 
position of law as enunciated by learned 
counsel seems to me tp be unexcedtion- 
able, for it is well-settled that in z pro- 
ceeding by or ageinst the benamidar the 
person beneficially entitled is fully af- 
fected by the rules of res judicata. It is 
open to the beneficial owner to apply to 
be joined in an action, but whether he is 
or is not made a party. a proceedirg by 
or against the benamijdar, who is his re- 
presentative jn its ultimate result, is fully 
binding on him. Reference in this con- 
nection may be made to a decision of the 
Judicial Committee of the Privy Council 
in Gur Narayan v. Sheo Lal Singh, (1919) 
46 Ind App 1) = (AIR 1918 PC 140), a 
paragraph from which has been 
quoted with approval by the Sup- 
reme Court in Ragho Prasad Gutta v. 
Shri Krishna Poddar, (AIR 1969 SC 316 at 
p. 318), The proposition as baldly stated 
above admits of no controversy. There 
are, however, numerous insurmountable 
difficulties in the way of the appellant. In 
the first place, the finding in the title suit 
was, as appears from the order,pof the 
Lower Appellate Court, that the alleged 
transaction of sale in favour of Gujjar 
was a sham and collusive transaction and 
not a benami one. The fundamental dif- 
ference between these two classes of 
transaction is that whereas in the former 
there is an operative transfer resulting in 
the vesting of title in the transferee, in 
the latter there is no passing of title at 
all. The question of pursuing against any 
property of the beneficial owner on the 
doctrine of representation by the osten- 
sible owner does not arise in such cases. 
Secondly, from the materials on record 
there does not appear to be any finding 
in the title suit that the suit itself was 
in any manner collusive. That being so, 
can it be said that in the event of a dec- 
ree having followed in favour of Gujjar 
in the title suit Ram Charan could reco- 
ver the same? Certainly not. for if a 
fraud succeeds, the property must le 
where it falls. 


Thirdly, let us assume for the sake 
of argument that both benamij and sham 
transactions stand on the same footing for 
the purposes of present case. Then, the 


most pertinent question which arises in 
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the present case, however, is as to whe- 
ther in the suit filed by Gujjar as against 
the present appellant and Ram Charan, if 
a decree is passed against Guijar alone in 
favour of the appellant. can the decree 
for costs which is not the subject-matter 
of the benami transaction be said to be 
constructively saddled on the beneficial 
owner of the properties which were the 
subject-matter of a sham transaction? As 
I understand the law, a benamidar repre- 
sents the true owner or the beneficial 
owner only in so far as the properties 
which are the subject-matter of the be~ 
nami or sham transactions are concerned. 
The decree awarded against Gujjar for 
costs in favour of the present appellant 
cannot be said to be, in any way, subject- 
matter of the collusive transaction be- 
tween Gujjar and Ram Charan. In that 
view of the matter, the decision of the 
Supreme Court in Ragho Prasad Gupta’s 
case, AIR 1969 SC 316 cannot be of any 
avail to the learned counsel for the appel- 
lant, for this distinction is clearly focussed 
in the judgment of the Supreme Court jin 
paragraph 3 of the report wherein jt has 
been said that the decision in any pro- 
ceeding brought by or against the bena~ 
midar will bind the real owner though he 
is not joined as a party unless it is shown 


-mm e 


that the benamidar could not or did not 
in fact represent the interest of the real 
owner in that proceeding (underlined by 


me), Can it on the facts of the instant 
ease be said that in the title suit in which 
costs have been awarded the benamidar 
did in fact represent the interest of the 
real owner in so far as the costs for his 
reprehensible act are concerned? My 
plain answer to this query is in the nega- 
tive, 

T. It is true, as observed by Kerr 
in his treatise on Fraud and Mistake (Se- 
venth Edition) at page 665. “if a man has 
abetted a fraud, the absence of a personal 
benefit resulting from it is no excuse; 
he may be justly made responsible for 
its results, and even if no other relief can 
be had against him, he may be compelled 
to pay the costs of the action”. But that 
principle can have no application here, for 
the matter could have been quite differ- 
ent if on account of the collusion between 
Gujjar and Ram Charan the Court decid- 
ing Title Suit No. 149 of 1951 had also 
awarded a decree for costs as against Ram 
Charan, which the court in law and in 
equity could well be justified to do. It is 
again a different matter that the decree 
which is sought to be executed by the 
present appellant may afford him a dis- 
tinct cause of action for claiming such re- 
lief as may be devisable under law by 
proceeding in a different suit against Ram 
Charan or his heirs for wrongs done to 
him on account of the collusion, but with 
the matter we are not concerned here. 
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There is thus no substance in the first 
contention of the learned counsel. 


8. It was next contended on be- 
half of the learned counsel that this ap- 
peal in any event ought to be allowed, as 
the lower appellate Court had no pecu- 
niary jurisdiction to decide the appeal 
there. This point had also been raised 
before the learned Additional District 
Judge but was held by him to be not te- 
nable, and, in my view, rightly so. The 
title suit was instituted by Gujjar afore- 
said before the Subordinate Judge valu- 
ing the suit properties at Rs. 8,000/- only. 
The present appellant, who was defen- 
dant No. 1 in the title suit, did not raise 
any objection with regard to the amount 
of value of the suit properties, — Gujjar 
having lost in the Court of first instance 
preferred an appeal before the Lower 
Appellate Court, wherein the present ap- 
pellant was Respondent No. 1. That was 
the earliest opportunity when the pre- 
sent appellant appearing as a contesting 
respondent in that appeal could have rais- 
ed the question of valuation in order to 
shut out the jurisdiction of the Lower 
Appellate Court to go into the merits of 
the case. The'appellant did not choose to 
do so and took a chance of a decision in 
his favour, If the objection with regard 
to the pecuniary jurisdiction had been 
taken by the present appellant at the ear- 
liest stage, namely, when the appeal had 
been filed by Gujjar before the Lower 
Appellate Court, the matter with regard 
to valuation could have been very well 
gone into at that stage, and if it had then 
been found that the properties were 
valued at more than Rs. 20,000/- the 
memorandum of appeal could have been 
returned to Gujjar to be presented before 
the proper court, viz.. this Court. Hav- 
ing taken a chance there and letting Guj- 
jar stand to prejudice in his case by not 
affording him a chance to come up in first 
appeal to this Court but to make him con- 
fined to the provisions of Section 100 of 
the Code of Civil Procedure, it is too late 
in the day now in the course of the exe- 
cution proceedings to permit the appel- 
lant to raise the objection with regard to 
the pecuniary jurisdiction of the Court. 
Not only that, even when Miscellaneous 
Case No. 7 of 1962 filed by the present 
respondent No. 1 was dismissed on the 
fround of res judicata and the appeal was 
preferred by him before the Lower Ap- 
pellate Court, the question with regard to 
the pecuniary jurisdiction of the lower 
Appellate Court was not raised at all. Nor 
for that matter, when the matter was 
pursued by way of a miscellaneous second 
appeal to this Court in Miscellaneous Ap- 
peal No. 248 of 1964 was such a question 
raised. Learned Counsel for the appel- 
lant contends that since on that occasion 
this court had not gone into the merits of 
‘the case but had merely remitted the 
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matter for decision on the merits to the 
Lower Appellate Court, it would have 
been quite out of place to urge this point 
before this Court on that occasion. This 
is an argument advanced merely to be 
rejected, As I have shown above. the 
earliest opportunity when such an objec- 
tion could have been raised was when the 
decree in the title suit was under appeal 
before the Lower Appellate Court, The 
second occasion when such an objection 
could have been raised was when Miscel- 
laneous Case No. 7 of 1962 gave rise to 
Miscellaneous Appeal No. 24 of 1962 be- 
fore the Additional District Judge: and 
the third occasion when such a failure 
occurred when this court remanded the 
matter while disposing of Miscellaneous 
Appeal No. 248 of 1964. That being the 
position the decisions relied upon by the 
learned counsel in Bahrein Petroleum Co. 
Lid. v. P. J. Pappu, (AIR 1966 SC 634) 
and Bandhu Kunjra v. Rahman Kunjra, 
(AIR 1966 Pat 209) (FB) are of no avail 
to the appellant, 


9. In the case of Bahrein Petro- 
leum Co. Ltd., aforesaid the Supreme 
Court was dealing with a case where the 
question of territorial jurisdiction had 
been raised. When the suit Was filed in 
the Cochin Court, before the defendant in 
that suit participated in any way in the 
proceedings, an application under Section 
34 of the Arbitration Act was filed, pray- 
ing for stay of the proceedings on the 
ground that the matter was governed by 
the Arbitration clause. The objection 
with regard to the territorial jurisdiction 
of the court was also taken in the appli- 
cation for stay under Section 34 of the 
Arbitration Act. While rejecting the 
prayer for stay under Section 34 on 
merits, the trial Court did not go into the 
question of jurisdiction at all. Such an 
order of refusal of stay was confirmed by 
the High Court on appeal also. Subse- 
quently, however, in the second round of 
litigation arising from the decree passed 
by the Cochin Court, the question that 
arose for consideration was as to whe- 
ther the objection with regard to the ter- 
ritorial jurisdiction of the trial Court 
could be taken up in appeal, and their 
Lordships of the Supreme Court while 
dealing with this matter held that such 
an objection with regard to the territorial 
jurisdiction had been taken at the very 
initial stage in the application for stay 
filed under Section 34 of the Arbitration 
Act, and in such view of the matter it 
was held that there could not be any 
waiver and that the decree passed by a 
Court having no territorial jurisdiction 
was a nullity. The question of prejudice 
was actually alien to the scope of the 
point in controversy before the Supreme 
Court. The Full Bench decision of this 
court in the case of Bandhu Kunjra, (AIR 
1966 Pat 209) (FB) is not at all relevant to 
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the point at issue. In that case this Court 
was seized with the question as to under 
what circumstances the validity of a pre- 
vious order of remand could be gone into 
when the matter came up at a subsequent 
stage to this Court and as to what was 
the true meaning and import of the term 
‘judgment’ within the meaning of the 
Letters Patent of the Patna High Court, 


10. In support af the view that I 
have taken I may merely refer to the de- 
cision of the Supreme Court in Kiran 
Singh v. Chaman Paswan. {AIR 1954 SC 
340). In that case although it was held 
by the Supreme Court that it was a un- 
damental principle that a decree passed 
by a Court without jurisdiction was a 
nullity and that its invalidity could-be set 
up whenever and wherever it was sought 
to be enforced or relied upon, even at the 
stage of execution and even in collateral 
proceedings, yet it was held that the prin- 
ciple underlying Section 11 of the Suits 
Valuation Act, 1887, is that a decree pas- 
sed by a Court, which would have had 
no jurisdiction to hear an appeal but for 
over-valuation or under~valuation, is not 
to be treated as. what it would be, but for 
the Section. null and void, and that an 
objection to jurisdiction based on valu- 
ation should be dealt with under that Sec- 
tion and not otherwise. And the principle 
incorporated in the provisions of Section 
11 of the Suits Valuation Act clear- 
ly envisaged that unless the over-valua- 
tion or under-valuation has prejudicially 
affected the disposal of a suit or appeal 
on its merits, the appellate Court shall 
not interfere with it, It shall do so only 
if prejudice such as is mentioned in the 
Section results, Such a prejudice as is 
contemplated by Section 11 must be 
directly attributable toe over-valuation or 
under-valuation. An error in a finding of 
fact reached on a consideration of the 
evidence cannot possibly be said to have 
been caused by over-valuation or under- 
valuation. Nor for that matter. mere er- 
rors in the conclusions on the points for 
determination can be held to be prejudice 
within the meaning of that statutory pro- 
- vision. Authorities may be multipliec for 
which I see no necessity. In the instant 
case, no prejudice worth the name on 
merits could be <hown to us by learned 
counsel for the apelant. In that view 
of the matter. I thnk the learned Addi- 
tional District Judge was quite justified 
in resorting to.the provisions of Section 
11 of the Suits Valuation Act as one of 
the reasons for rejecting the contention 
put forward on behalf of the appellant. 


11. No other point was raised in 
this appeal. I would. . therefore, hold 
that there ‘is no merit in this appeal. and 
it is accordingiy dismissed: In the cir- 
cumstances of the case, however, I ‘shall 
make no order as to costs. 


Shanti Pada v. Union of India {Agarwal J.) 


A. LR. 
S. N. P. SINGH, C. J.i— I agree, 
Appeal ‘dismissed. 
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Shanti Pada Ganguli, Appellant v. 
The Union of India and others, Respon- 
dents. 

A. F. A. D. No. 173 of 1972. Dj- 29-1- 
ae o . D}- 29-1 

{A) Civil P. C. (1908), Sections 11 
and §0 and Order VIL Rules 11 and 13 — 
Plamt bad fer non-compliance of Section 
80 not rejected — Suit tried on merits 
and dismissed for non-compliance —~ 
Fresk suit not barred by res judicata. 


f Where the suit defective for non-com- 
pliance of the mandatory provisions ‘of 
Section 80. was not rejected. under Order 
VIL Rule 11. but was tried on merits and 
dismissed for such non-compliance. a 
fresh suit for the same relief would not 
be barred by principles of res judicata. 
The first suit itself was not maintainable 
and the Court which tried it, in view of 
Section 80 hac no jurisdiction to enter- 
tain it. Since the Plaint ought to ‘have 
been rejected there was no issue at all for 
determination between the parties. Fur- 
ther, for the principles of res judicata to 
apply the Court which tried the first suit 
should have had jurisdiction to try it. ATR 
1971 SC 442 and AIR 1974 Pat 221, Dist. 

(Paras 4, 5. 6 and 8) 
Cases Referred: Chronological Paras 
AIR 1974 Pat 221 = 1974 BLJR 455 $ 
AIR 1971 SC 442 = (1971) 2 SCR 691 5 


Sudhir Chandra Ghosh and Pralaya 
Kumar Sinha. for Appellant: P. K. Bose, 
for Respondents. 


JUDGMENT:— The appellant insti- 
tuted the present suit for a declaration 
that the order of Defendant No 1 dated 
the 20th May. 1965. directing him to re- 
vert back from his present post of Assis- 
tant Permanent Way Inspector to his ori- 
ginal post namely, Permanent Way 
Mistry. on expungsing his name from the 
final panel. was illegal and without juris- 
diction. 

2. The plaintiff admittedly was 
appointed a Gangman in the Eastern Raii- 
way in October, 1956. and in due course 
was promoted to the aforesaid post. He 
had instituted a suit for the same relief 
earlier also. being Title Suit No. 411 of 
1965, in the same court. Tt is not neces- 
sary to state the reasons and grounds upon 
which the impugned order was challeng- 


*(From order of Salil Kumar Ghgsh. Addl. 
Sub-J., Dhanbad. D/- 29-4-1972). 
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ed by the plaintif for the point that has 
been raised far my consideration at this 
stage. In. that suit one of the points raised 
by the defendants. was the maintainability 
of the suit for non-compliance of the 
provisions of Section 80 of Civil P. C, The 
. trial Court, however, proceeded to decide 
the suit in spite of this objection and the 
clear provisions of Section 80 of the Code, 
that mo suit shall be instituted against the 
Goverrmmnent or a public officer In respect 
of amy get purporting to have been done 
by him in his official capacity until the 
service of the notice in question. and, 
held. that the order passed by the defen- 
dant deleting the name of the plaintiff 
from the draft panel of Assistant Per- 
manent Way Inspectors was illegal and 
without jurisdiction, and. accordingly, 
the said order was held to be void and 
inoperative, It, however, dismissed the 
said suit for non-compliance of the 
mandatory provisions of Section 80 of 
Civi P., C. and held the plamtiff— to be 
not entitled to amy relief An appeal also 
appears to have been taken by the plain- 
tiff against fhe satd judgment, but that 
was allowed ta be dismissed for non-pro- 
secittiom. The plaintiff thereafter served a 
notice under Section 80 of the Code of 
Civil Procedure on the authorities con- 
cemed and instituted the present suit 
for the same relief. One of the questions 
that was raised on behelf of the defen- 
dants was as to whether the present suit 
was barred by the principles of res 
judicata. within the meaning of Section 
In of the Cede. which plea has found 
favour with both tke courts below., it 
may be stated that the trial Court again 
proceeded to consider the thhepality of the 
order dated the 20th May, 1965. in fhe 
suit and came to the same conclusion that 
this order was ultra vires and invalid. 


3. Mr. S. C. Ghosh, appearing in 
support of this appeal, however, contend- 
ed that the decision of the courts below 
om the question of res judicata is entirely 
erroneous and misconceived, 


4. Having heard learned Counsel 
for the parties. I feel satisfied to take the 
view that both the courts below have 
committed an apparent error of Law in 
dismissing the suit of the plaintiff on the 
ground that. it was not maintainable under 
the provisions of Section 11 of Civil P. C., 
being barred by the principle of res fudi- 
cata. Order VII, Rule 11, of the Code em- 
powers a court to reject a plaint. inter 
alia, on the ground where the suit ap- 
pears from the statements made jn the 
plaint to be barred by any law. The pro- 
vision of Section 80 debars the plaintiff 
to institute a suit against the Government 
or a public officer in respect of any act 
purporting to have been done by such 
public officer in his. official capacity until 
he complies with such obligation, which 
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fact is required to be stated in the plaint 
itself in terms of Section 80, According 
to this provision, therefore, the plaint of 
the ‘plaintiff in his earlier suit should have 
been rejected, without consideration of 
any other question. The rejection of the 
plaint under Rule 11 of O. VII of the Code 
entitles the plaintiff to institute a fresh 
suit in respect of the same cause of action, 
under Rule 13 of the said Order. A aues- 
tion arises, as to where the court having! 
failed to pass an order of rejection under: 
the provisions of Order VII, Rule 11 off 
the Code, proceeds to determine the issu-! 
es on merits and ultimately dismisses the 
suit on the ground of non-compliance of . 
the provisions of Section 80 of the Code. 

whether a second suit will be hit by the 
principles of res judicata and be not 
maintainable. It is on this question that 
the courts below have taken the view 
against the plaintiff, as already said above. 


5. In a somewhat similar situation, . 
the learned Judges of the Supreme Court 
in the case of Gangappa. Gurupadapna 


Gugwad v, Bachawwa, (AIR 1971 SC 442} 
have observed that if the plaintiff’s cause 
of action is against a Government and 
the plaint does not show that the notice 


_ under Section 80 of the Code was served 


in terms of the said section. it would be 
the duty of the court to reject the plaint, 
recording an order to that effect and the 
court in such a case should not embark 
upon the trial of all the issues invcived 
in the suit. This decision has already 
been referred to by the court of appeal 
belew and applied against the plaintiff. I 
do not find, there is any authority in this 
decision in support of the view taken by 
the court below. What, however, has 
been held in this decision for the applica- 
tion of the principles of res judicata is in 
a situation, where the plaint on the face 
it does not show any relief envisaged by 
Section 80 of the Code being claimed. In 
that situation it would be the duty of the 
court to go in to all the issues which may 
arise on the pleadings, including the ques- 
tion as to whether the notice under Sec- 
tion 80 of the Code was necessary. In 
such a trial the issues raised and decided 
would operate as res judicata in a subse- 
quent suit where identical questions arise 
for determination between the same par- 
ties. The situation in the case in hand 
was entirely different. The suit itself was 
not maintainable in view of the manda- 
tory provisions of Section 80 of the Code. 
Simply because a court proceeds to deter- 
mine some of the issues and tries a suit. 
in breach of this mandatory requirement, 
that should not operate against the plain- 
tiff to his prejudice ‘as res judicata taking 
away his right to institute any fresh suit. 
In my opinion, the Court in that case had 
no jurisdiction to proceed with the trial 
of the suit on merits and was bound to 
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reject the plaint. If once this view is 
itaken then there was no issue at all di- 
rectly or indirectly in that suit for deter- 
mination between the parties. The prin- 
ciples of res judicata, therefore, can have 
No application in such a situation. 


6. Reliance was placed by Mr. 
Ghosh on a Bench decision of this Court in 
the case of Raghumal v. Banmali Sahu, 
(AIR 1974 Pat 221) in support of this pro- 
position, This case, however, cannot be 
relied upon in support of the contertion 
and for the view that I have already 
taken earlier. This was a case arising out 
of a suit for eviction under the Bihar 
Buildings (Lease, Rent and Eviction) Con- 
trol Act. The plaintiff’s suit failed ona 
technical ground, namely, the non-service 
of notice u/s, 106 of the Transfer of Pro- 
perty Act. as well as on merits. He there- 
after instituted a second suit, after ser- 
vice of notice under Section 106 of the 
T. P. Act. A question arose as to whe- 
ther the second suit was barred by the 
principle of res judicata. It has been 
clearly held In this decision that where a 
suit involving a technical point as well as 
an issue on merits is disposed of on deci- 
sion on both the issues, then the subse- 
quent suit would be barred by res judi- 
cata, no matter, whether the previous suit 
would have failed on the technical ground 
alone. The ratio of this decision, there- 
fore, goes against Mr. Ghosh himself, But, 
I venture to distinguish the same and take 
a view that the said principle will have 
No application to the present suit, inas- 
much as the earlier suit of the plaintiff in 
this case was not at all competent for 
non-compliance of the provisions of Sec- 
tion 80 of the Code. In that view of the 
matter, the court trying the earlier suit 
had- no jurisdiction to proceed to deter- 
mine any other issue. It is well settled 
that in order to attract the doctrine of res 
judicata the court determining any issue 
in an earlier suit, must be competent to 
decide the said issue, otherwise, any deci- 
sion of a court having no jurisdiction to 
decide the issue will not fulfil the basic 
condition for operating as res judicata in 
any subsequent. suit between the parties. 


7. Learned counsel for the Res- 
pondents failed to point out any other 
provision of law in the Code of Civil Pro- 
cedure under which the present suit would 
be barred or the plaintif would be pre- 
cluded from instituting a second suit after 
the dismissal of the earlier suit. 


8. For all the above reasons, I am 
inclined to take the view that the appli- 
cation of the principle of Section 11 of 
Civil P. C. has not been correctly made 
to the facts of this case by the court kelow 
and, accordingly, this appeal must suc- 
ceed. The plaintifi’s suit -is accordingly 
decreed. but in view of the nature of the 
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point involved. I leave the parties to bear 
their own costs in this court. ` 


Appeal allowed. 
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Indian Cable Co. Ltd., Petitioner v. 
The Union of India, Opposite Party. 


Civil Revn. No. 781 of 1973, D/- 186-8- 
1975.* 


(A) Civil P. C. (1908), Order 6, Rule 
17 — Hearing not yet commenced — 
Prayer for amendment of plaint cannot 
be rejected on ground that it has been 
made at a late stage. (Para 4) 


(B) Civil P. C. (1908), Order 6, Rule 
17 — Amendment of plaint — Whether 
new case made. 


The plaintiff despatched from Tata- 
nagar 200 metres of cable in two cable 
drums to the Chief Engineer, Madras Port 
Trust, Madras. According to the original 
case in the plaint, delivery of only one 
drum was given by the Railways to the 
consignee in highly damaged condition, 
the entire lot of cables being completely 
unfit for any use. The case regarding an- 
other drum was that it was not delivered 
at all. Subsequently by an amendment 
the plaintiff wanted to make out a case 
that the first drum was simply offered to 
the plaintiff and it refused to take the 
delivery as it was in a state of highly da- 
maged and injured condition, and that 
the other drum was not at all offered. 
The plaintiff claimed the sum of Rupees 
27,417.17 on account of the price of 200 
metres of cables consigned in the two 
drums. 


Held that the amendment did not 
alter the fundamental character of the 
suit and the foundation of the plaintiffs 
claim remained still intact. The basis of 
the claim being the same, namely, the loss 
suffered by jt on account of misconduct 
or negligence of the defendant in carrying 
its consignment, the case with respect to 
one drum as originally made on the as- 
sumption that it had taken the delivery 
thereof to one of non-delivery did not . 
make any material change in its case. Case, 
law discussed. (Paras 7, 9, 10) 
Cases Referred: Chronological Paras 


AIR 1967 SC 96 = (1966) 1 SCR 796 8, 9 
ATR 1960 All 420 = 1960 All LJ 193 11 
ATR 1959 Cal 585 11 
AIR 1957 SC 363 = 1957 SCR 595 10 
ATR 1949 Mad 416 = (1948) 2 Mad LJ 


577 11 
AIR 1922 PC 249 = 48 Ind App 214 9 


*(Against order of S. Singh, Sub. J.. Jam-. 
shedpur, D/- 7-7-1973.) 
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AIR 1921 PC 50 = 47 Ind App 255 9 
(1911) ILR 38 Cal 797 = 13 Ind Cas a 


S. B. Sanyal and Choudhury S. N. 
Misra, for Petitioner: P. K. Bose, for Op- 
posite Party. 

ORDER:— This is an application in 
revision by the plaintiff against an order 
refusing amendment of the plaint on the 
ground that the proposed amendment. if 


allowed, would basically change the 
nature of the case. 
2. The short facts are that on 


30-3-1967, the petitioner despatched from 
“Tatanagar 200 metres of cable in two 
cable drums to the Chief Engineer, Mad- 
ras Port Trust, Madras. According to 
the original case in the plaint., on 7-11- 
1967, delivery of only one drum was given 
by the Railways to the consignee in high- 
ly damaged condition, the entire lot of 
cables being completely unfit for any use. 
The case regarding another drum was that 
it was not delivered at all. The case of 
the defendant railway in the written 
statement was that the first drum was 
delivered in sound condition and the 
cables had been fully utilised by the con- 
signee and the second drum was also of- 
aie for delivery but delivery was re- 
sed. 


3. On 3ist May, 1973, the amend- 
ment petition in question was filed by the 
plaintiff. By this amendment the plain- 
tiff wants to make out a case that the 
first drum was simply offered to the de- 
fendant (sic) and it refused to take the 
delivery as it was in a state of highly da- 
maged and injured condition, and that 
the other drum was not at all offer- 
ed. In other words, in place of the original 
statement in the plaint “That ultimately 
on 7-11-1967 delivery of only one drum 
Was given by the Railways to the consig- 
nee in a highly damaged condition. ......... 
The other drum was not delivered at all”, 
the plaintiff now wants to change by this 
amendment, the word “given” by the 
word “offered” and the words ‘not 
delivered at al” by the words 
even offered for delivery” 
mutatis mutandis amendment 
in other paragraphs of the plaint. As al- 
ready said above. the petition for amend- 
ment has been rejected by the learned 
Subordinate Judge on the ground that it 
will make altogether a new case and that 
it was also at a belated stage in the case 


4. So far as the stage of the case 
is concerned, hearing has not yet com- 
menced. So the prayer for amendment of 
the plaint cannot be rejected on the 
ground that it has been made at a belated 
stage, - 

5. I shall now take up the main 
ground of rejection of the prayer for 
amendment of the plaint, namely. as to 
whether by this amendment a new case 
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was made out, and if that be so. whe- 
ther on the facts of this case, it-should be 
refused. 


6. Under Section 73 of the Indian 
Railways Act. which deals with the gene- 
ral responsibility of the Railway Admin- 
istration as a carrier of animals and goods, 
the Railway Administration has been 
made responsible for the loss. destruction, 
damage, deterioration or non-delivery in 
transit of the goods delivered for car- 
riage, except in some exceptional circum- 
stances mentioned thereunder, none of 
which has got any application in this case. 


Section 78-B also enjoins upon a per- 
son entitled to refund of an overcharge 
or to compensation for the loss, destruc- 
tion, damage, deterioration or non-deli- 
very of the animals or goods in question, 
to prefer in writing his claim for the re- 
fund or compensation to the prescribed 
authority within six months from the 
date of the delivery of the goods for 
carriage, According to the proviso to this 
section, any information demanded or in- 
quiry made in writing within the said 
period of six months regarding the non- 
delivery or delayed delivery of the goods 
be deemed to be sufficient compliance of 
the notification of claim. According to 
the contention of the petitioner, the notice 
in question was given to the prescribed 
authority in this case much before the 
consignment had reached the destination 
for non-delivery of the consignment, but 
by inadvertence, as the suit has been filed 
by the consignor, and not by the con- 
signee; an inaccurate statement was made 
due to an apparent mistake, 


T. Having examined the plaint as 
originally filed and the proposed amend- 
ment, it is apparent that what the plain- 
tiff has claimed js the sum of Rs. 27,417.17 
on account of the price of 200 metres of 
cables consigned in .the two drums in 
question. In other words, although the 
purported statement with respect to the 
one drum of course was that it was deli- 
vered, the value of the entire contents 
has still been claimed in the plaint. A 
question arises as to whether by altering 
the case with respect to one 
drum from that of “damage or deteriora- 
tion” to one of “non-delivery” within the 
meaning of Section 73 of the Railways 
Act, however maintaining the total claim 
for compensation to be the same, the 
plaintiff can be said to be making a fun- 
damental and basic change in the original 
case. 


8. In the case of A. K. Gupta and 
Sons Ltd. v. Damodar Valley Corporation, 
(AIR 1967 SC 96), the Supreme Court on 
a consideration of the various authorities, 
including some English cases, has laid 
oe the principle in a nut-shell as fol- 
ows: 
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see Where the amendment does 
not constitute the addition of a new cause 
of action or raise a different case, but 
amounts tg mo more than a differeni or 
additional approach to the same facts. the 
amendment will be allowed even after the 
expiry of the sfatutory period of limita- 
tion ............ the object of Courts and 
rules of procedure is to decide the rights 
of the parties and not to punish them for 
their mistakes. ............"" 


9. The very fact of the right of a 
party to pray for amendment of 
his pleadings which may be necessary 
for the purpose of determining the real 
questions in controversy between the par- 
ties. under Rule 17 of Order VI of the 
Civil Procedure Code contemplates 
> amendment of some material facts in the 
original pleading as no one would want to 
change or add an immaterial allegation 
by amendment. The only restriction that 
has been contemplated under the rule 
and indicated by the Iong line of cases is 
that it should not place the other party in 
a position which cannot be compensated 
by costs. In the above mentioned case 
before their Lordships of the Supreme 
Court. the original suit filed by the 
plaintiff was for a mere declaration 
that on a proper interpretation of the 
terms of the agreement of the contract in 
question, he was entitled to an enhance- 
ment of 20 per cent. over the tendered 
rates and only a declaratory court-fee was 
paid.. On an issue being raised in the 
written statement regarding the maintain- 
ability of the suit, the High Court held 
“that it was not maintainable in view of 
‘Section 42 of the Specific Relief Act. The 
plaintiff then made an application for 
amendment of the plaint by adding an 
extra relief for a money decree on pay- 
ment of ad valorem court-fee. This 
prayer was refused by the Patna High 
Court in the First Appeal on the ground 
that the claim for money on the date of 
the application was barred by time. The 
Supreme Court allowed the amendment 
on. taking a view that the amendment 
sought was necessary for a decision of the 
real dispute between the parties which 
was clearly involved in the plaint as ori- 
ginally framed and all the necessary basic 
facts had been stated. 







| Examining the facts of the case in 
hand, it is apparent that the plaintiff has 
made a claim for Rs. 27,417.17 on account 


very well prove their plea that the con- 
sigenment in question was delivered to the 
plaintiff. and they were not Hable to any 
loss suffered by it on accountof any act of 
negligence or misconduct on their part. 
In my‘ opinion, therefore, the amencment 
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does not alter the fundamental character 
of the suit and the foundation of the 
plaintiff's claim remains still intact, Ac- 
cording to decision of the Judicial Com- 
mittee in the case of Charan Das v. Amir 
Khan, (AIR 1921 PC 50). quoted with ap- 
proval in the case of A. K. Gupta and 
Sons Ltd., AIR 1967 SC 96 (Supra) by 
their Lordships of the Supreme Court it 
amounts to no more than a different or 
additional approach to the same facts. The 
other celebrated case of the Judicial Com- 
mittee in the case of Ma Shwe Mya v. 
Maung Mo Hnaung, (AIR 1922 PC 249), 
which has again been followed by various] 
High Courts, including the Supreme| 
Court. has said that all rules of Court are 
nothing but provisions intended to secure 
the proper administration of justice and 
it is, therefore, essential that they should 


be made to serve and be subordinate tol.. 


that purpose. The amendment, therefore, 
must be allowed liberally except in cases 
where one distinct cause of action or thel 
subject-matter of the suit was substituted 
by another. While examining the appli- 
cation for amendment. the Court has to 
look to the substantial nature. of the 
question, and not to the formal manner in 
which it is inserted. 


10. In the case of Pirgonda Hon- 
gonda Patil v. Kalgonda Shidgonda Patil, 
(AIR 1957 SC 363), the Supreme Court 
while considering the question of amend- 
ment said that all amendments ought to 
be allowed which satisfy the two condi- 
tions (a) of not working injustice to the 
other side, and (b) of being necessary for 
the purpose of determining the real ques- 
tion in controversy between the parties. 
As already said above, the plaintiff by the 
proposed amendment in this case does not 
purport to set up a fresh claim against 
the defendant. The basis of the claim 
being the same, namely, the loss suffered 
by it on account of misconduct or negli- 
gence of the defendant in carrying its 
consignment, the case with respect to one 

um as originally made on the assump- 
tion that it had taken the delivery there- 
of to one of non-delivery does not make 
any material change in its case. In any 
view of the matter, it does not place the 
defendant to any such disadvantageous 


‘position or cause them any such injury 


which could not be compensated by costs 
as under the rules of procedure, the de- 
fendant has got to establish that they have 
performed their duties as a carrier, pro- 
perly. 

11. Mr. P. K. Bose appearing for 
the Railways, however, vehemently op- 
posed this amendment. His line of at- 
tack was that this amendment should not 
be permitted as no amendment should be 
permitted which would alter the cause of 
action as mentioned in the plaint from 
that given in the notice under Section 80 
of the ‘Code of Civil Procedure as it would 
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offend the provision of Section 80. In 
support of this proposition Mr, Bose plac- 
ed reliance upon A. Ramachandra Naidu 
v. Kandaswami Mudaliar, (AIR 1949 Mad 
416), New Churulia Coal Co. Ltd. v. Union 
of India. (AIR 1959 Cal 585) and U. P. 
Government through the Collector, Kan- 
pur v. Lala Nanhoo Mal Gupta. (AIR 1960 
All 420) and a few other decisions, includ- 
ing the case of McInerny v. Secretary of 
State for India, (1911) ILR 38 Cal 797. 


12. I have examined the facts of 
the above authorities. The Madras and 
the Allahabad cases, however, do not ap- 
pear to be the authorities on the proposi- 
tion that amendment of a plaint is not 
permissible if it results in any material 
change of the case from that made out 
in the notice. But the twọ Calcutta cases 
have taken this view. namely, that if the 
provision of Section 80 stood in the way 
of a plaintiff. he could not be allowed to 
amend the plaint. That might be so, but 
as I have already stated above, in the ins- 
tant case, by the proposed amendment, 
the plaintiff is not purporting to introduce 
a case in conflict with the case made out 
in the notice under Section 80. but rather 
to bring it in conformity with the case as 
made out in the notice. Pushing the mat- 
ter further, it might well be possible to 
take a view that by this amendment even 
if the position in the notice under Section 
80 would have been different, the amend- 
ment of the plaint would not be in con- 
flict thereof, as it did not alter either the 
cause of action or bar the same on the 
question of limitation or otherwise. It is, 
however, not necessary to go So far in this 
case. I would, accordingly overrule the 
objections of Mr. Bose to the grant of the 
prayer for amendment of the plaint. 


13. For the reasons stated above, 
I would allow this application, set aside 
the order of the trial Court and direct it 
to amend the plaint in question in terms 
of the petition for amendment of the 
plaint dated 31-5-1973. This order, how- 
ever, will be subject to the condition that 
the petitioner must compensate the de- 
fendant for their mistake by payment of 
Rs. 500/- as costs within a time to be fix- 
ed by the trial Court. The defendant 
will also be at liberty to file additional 
written statement, if any, after the 
amendment of the plaint is made. There 
will be no order as to costs. 


Application allowed. 
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Ram Bachan Srivastava, Petitioner v. 
National Saving Executive Officer and 
others. Respondents. 

Civil Writ Jurn. 
1974, D/- 25-6-1975. 

(A) Deed — Construction — Agree- 
ment beiween President of India and per- 
son and latter appointed agent unter 
National Savings Scheme — Termination 
of agreement — Person’s right to know 
grounds of termination of agreement. 
(Constitution of India, Article 226 — Prin- 
ciples of natural justice — Violation of.) 


Case No. 2027 of 


_. Under an agreement between the Pre- 
sident of India and the petitioner the lat- 
ter was appointed an agent under the 
National Savings Scheme. The petitioner 
Was found to have left the Receipt Books 
at various Post Offices and some of those 
Receipt Books had been signed by him 
and left in post Offices. Held that this 
clearly showed that a part or whole of 
the business of the Agent had been secur~ 
ed by him with the help or connivance of 
the officials of the Posts and ‘Telegraphs 
Department. Thus the petitioner had vio- 
lated two of the injunctions imposed upon 
him by the Agreement, Hence the ter- 
mination of the contract by National Sa- 
vings Executive Officer was not without 
reason. nor could it be said to be arbi- 
trary. The full effect of the provisions 
coniained in the agreement that Govern- 
ment could terminate the contract with- 
out notice clearly implied that the Agent 
petitioner was not entitled to be given 
any opportunity to show cause against 
any laches or delinquencies attributed to 
him, Hence no purpose would be served 
by informing him at the time of terminat- 
ing the contract. the reasons which im- 
peled the authorities for terminating the 
contract. The rules of natural justice, 
only supplement the law of the land and 
do not supplant it. As the Agreement 
clearly ruled out issuance of notice to the 
Agent and thus ruled out the principles 
of natural justice, the letter of termina- 
tion of the Contract did not suffer from 
the delingency of arbitrariness or being 
unjust. AIR 1975 SC 266. Dist 

{Paras 4, 5, 8 9) 


Cases Referred: ‘Chronological Paras 
AIR 1975 SC 206 = (1975) 2 SCR 674 9 ` 
AIR 1970 SC 150 = (1970) 1 SCR 457 9 


Janeshwar Singh and Umashankar 
Singh. for Petitioner: Shamsul Hassan 
Standing Counsel No. 1 and Gopal Shan- 
kar. (Jr. Counsel} to Standing Counsel No. 
1, for Respondents. ° 

UDAY SINHA, J.:— By this applica- 
tion under Article 226 of the Constitution 
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the petitioner has prayed for issuance of 
a writ of certiorari or mandamus for 
. quashing the order contained in Annexure 
‘2? to this application. 


2. On the 16th of March. 1964. an 
agreement was arrived at between the 
President of India and the petitioner 
under the National Savings Scheme 
whereby the petitioner was appointed an 
Agent for transacting business of Nationai 
Savings Certificates and Postal Time 
Deposits. The agreement has been an- 
nexed to this application as Annexure ‘3’. 
It appears that the petitioner actec as 
Agent and received commendations as 
well, but his agency was terminated by 
the National Savings Executive Officer, 
Bhojpur and Sasaram by letter dated the 
8th of December, 1974. This letter has 
been annexed and marked as Annexure ‘2’ 
_ to this application. This annexure forms 

the central point of the grievance of the 
petitioner. This letter contains recital 
that the agency of the petitioner was being 
terminated in terms of Clause 9-A of the 
Agreement arrived at between the parties 
which is Annexure ‘3’ to this application. 
The contract of Agency executed on the 
16th of March, 1964 was for three years 
and had been renewed from time to time. 
It was renewed for the last time on the 
15th of March, 1973, and would have 
been in force till the 14 of March, 1976 
had its life not been cut short by An- 
nexure ‘2’ which is D/- the 8th of Decem- 
ber, 1974 and which is alleged to have 
been served on the petitioner on the 12th 
of Décember, 1974 The grievance of the 
. petitioner is that the National Savings 
_Executive Officer has acted arbitrarily in 
determining the agreement contained jn 
Annexure ‘3’, 

3 In elucidation of his grievance 
learned counsel for the petitioner has con- 
tended that Clause 9-A in terms of which 
the agreement has been terminated postu- 
lated that the order terminating the 
Agency should have contained reasons for 
the termination of the contract. That not 
having been done, learned counsel for the 
petitioner contended, that the act of the 
Authorities was arbitrary and liable to be 
quashed by this Court. In all fairness to 
learned counsel for the petitioner, it must 
be stated that he did not contend that he 
was entitled to ary notice to show cause 
‘why the Agency be not terminated. but 
he contended that the order of termina- 
tion should have contained the reasons for 
termination of the contract. 


4, In. order to appreciate the con- 
tention of learned counsel for the peti- 
tioner. it is essential to notice the rele- 
vant clauses of the Agreement between 
the parties quoted below-— 

"9-A. The Agency would be liable to 
be terminated by the Government with- 


Ram Bachan v. N. 8, E. Officer (U. Sinha J.) 


A.I. R. 


out notice if.the work or conduct of the 
Agent is adversely commented upon by 
the supervising authorities, or if he/it is, 
in the opinion of the Government ‘which 
shall be final and binding, guilty of breach . 
of any provision of the Agreement, or 1£ 
he becomes insolvent, or it runs into li- 
quidation or if it is discovered that a part 
or the whole of the business was secured 
by him/it with the help or connivance of 
an official of the Posts and Telegraph De- 
partment or National Savings Organisa- 
tion. The commission earned on such busi- 
ness would also be liable to forfeiture and 
if the commission on such business has al- 
ready been paid. the Agent must refund. 
it to the Government, 


10. This Agreement may be terminat- 
ed by either party by giving three months’ 
notice to the other. Provided, however, 
the Government shall be at liberty to ter- 
minate the Agency at any time without 
notice and without assigning any reasons 
for the same.” 


It will be noticed that Clause 9-A states 
that the Agency of the petitioner was lia- 
ble to be terminated without any notice, 
Clause 9-A mentions that Government 
could terminate the agency without 
notice if the work or conduct of the 
Agent had been adversely commented 
upon by the supervising authorities. or if 
there was breach of any provision of the 
Agreement, or leaving out the irrelevant 
clauses — if it was discovered that a part 
or whole of the business was secured by 
him/it with the help or connivance of an 
official of the Posts and Telegraph Depart- 
ment or National Savings Organisation. 
Thus it is manifest that in case of breach 
of any of the provisions of the Agreement 
it could entail termination of the contract 
without any notice. There is no doubt 
that the reason for terminating the con- 
tract has not been mentioned, but Annex- 
ure ‘A’ to the counter-affidavit filed by 
respondent No. 1 shows that various acts 
and omissions had been found by the su- 
pervising officer of the petitioner. The 
delinquencies found in the conduct of the 
petitioner were that the Receipt Books 
issued to the petitioner had been lying in 
various Post Offices for doing illegal 
transactions through connivance of the 
Postmasters concerned. Some of the Re- 
ceipt Books had already been signed and 
left in Post Offices. It was, therefore, 
found that the petitioner had contravened 
the provisions of sub-clause (k) of Clause 
8 of the Agreement which prohibits any 
Agent from assigning or otherwise trans- 
ferring the benefit of this Agreement or 
any part thereof to a third party. The 
fact that the petitioner was found to have 
left the Receipt Books at various Posi 
Offices and the fact that some of those 
Receipt Books had been signed by him 
and left in Post Offices clearly shows that 
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a part or whole of the business of the 
Agent had been secured by him with the 
help or connivance of the officials of the 
Posts and Telegraphs Department. Leav- 
ing aside other considerations, there can 
be no doubt that the petitioner had vio- 
lated two of the injunctions ixiposed upon 
him by the Agreement arrived at between 
the parties. In that view of the matter, 
the termination of the contract between 
the parties cannot be said to be without 
any reason nor can it be said to be arbi- 
trary. 


5, The next question that arises 
upon .the submission of learned counse 
for the petitioner is as to whether he was 
entitled to be informed of the ground for 
the termination of the contract. The sub- 
mission of learned counsel is untenable 
firstly for the reason that merely because 
Annexure ‘2’ does not contain the acts of 
omissions of the petitioner which called 
for determination of the contract, the 
power of the authority contained in Cl. 
9-A cannot become limited, . The full 
effect of the provisions contained in Cl. 
9-A that Government could terminate the 
contract without notice clearly implies 
that the Agent was not entitled to be 
given any opportunity to show cause 
against any laches or delinquencies attri- 
puted to him. If that position is accept- 
ed that he is not entitled to show cause 
that he is not guilty of the acts attribut- 
ed to him, I fail to see what purpose 


lwould be served by informing him at the 


time of terminating the contract, the rea- 
sons which impelled the authorities for 
terminating the contract. For the rea- 
sons mentioned, the fact that Annexure 
W does not contain the recital or the 
reasons for terminating the contract can- 
not show that Annexure ‘2’ was either 
arbitrary or in excess of the powers con- 
tained in Clause 9-A. 


6. Learned counsel for the peti- 
tioner attempted to show that the main 
reason for determining the contract was 
that information of loss of Receipt Books 
had not been communicated to the proper 
authorities which was incumbent upon 
him to do. It was contended by him that 
as early as 1972 the petitioner had in- 
formed the Post Master, Sasaram Head 
Office that some Receipt Books had been 
lost. The total number of Receipt Books 
reported to have been lost was five. The 
letter by which the petitioner claimed to 
have informed the Post Master has been 
annexed and markéd as Annexure 2 to 
the reply to the -counter-affidavit filed 
by the petitioner: the posture adopted by 
the petitioner has been controverted by 
respondent No. 1. In relation to this 
document the supplementary counter- 
affidavit of respondent No. 1 states that 
that letter had not been received in the 
Office of the National Savings Executive 
Officer, Arrah and that Annexures ‘2’ and 
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‘3? to reply to the counter-affidavit were 


fabricated documents which had been - 


managed subsequently after second 
thougt to help himself, The said Annex- 
ure ‘2’ filed by the petitioner in reply to 
counter-affidavit was filed after the coun- 
ter-affidavit of the State wherein it had 
been stated in para. 4 of the counter-affi- 
däit that some Receipt Books were miss- 
ing since the year 1972, but the Petitioner 
never cared to inform the authority cori- 
cerned and that it was only-on the 6th of 
December, 1974, that. he reported 
the matter after the Assistant Regional 
Director had made adverse report against 
m. We have looked into the original 
letter alleged to have been’ sent by the 
petitioner to the Post Master. Sasaram 
dated the 30th of December, 1972. A look 
at that letter does not convince me that 
the stand taken by the respondent re- 
garding it is untenable. The letter does 
not bear the seal of the Post Office nor ` 
is it clear who had received that letter 
and, therefore, it is not possible to hold 
that the petitioner had informed the Post 
Master, Sasaram Head Office in 1972. 


7. The submission of learned 
counsel for the petitioner that timely in- 
formation had been given to the concern- 
ed authority is not tenable for another _ 
reason. Clause 8 (e) of the Agreement 
contains the stipulation that the Agent 
was to keep the Certificate (s) of Autho- 
rity and Receipt Books issued to him/it 
with care and jn case of loss. immediately. 
report the same to the Appointing/Issu- 
ing Authority and the Post Office(s) or 
other Offices(s) to which he/it is attach- 
ed. Learned counsel for the petitioner in 
answer to Court’s question replied that he ` 
had informed the Issuing Authority. That. 
would satisfy the first part of Clause 8 
(e), but the petitioner was also required 
to inform the Post Office or other Office 
to which he was attached. There is no 
averment either in the petition or the aff- 
davit of the petitioner that he was attach- 
ed to Sasaram Post Office. In the ab- 
sence of such an averment it is not pos- 
sible to hold that the petitioner had in- 
formed the Post Office or other office to 
which he was attached. The second part 
of Clause 8 {e), therefore, had certainly 
not been complied with, If the story of 
timely information having been given was 
correct. the Supervising Authority must 


have informed the Post Office to which ~~ 


the Petitioner was attached, That shows 
that timely information had not been 
given to the concerned authority and the 
stand of the respondents in that behalf is 
correct. The loss of Receipt Books may 
occasion severe loss to Government and, 
therefore, specific instructions have been 
given in that behalf. Instruction No. 24 
of the Executive Instructions of Standar- 
dised Agency System, with which we are 
concerned, deals with Loss of Certificate 
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oi Authority or Receipt Books. It pro- 
vides that on receipt of information of 
the loss of Certificate of Authority or Re- 
ceipt Books the Appointing Authority or 
the Issuing Authority should forthwith 
intimate the loss to the office with which 
the Agent is registered. Further the loss 
must be notified in the State Gazette_at 
the cosi of the Agent. If the petitigner 
had informed the authority in time as he 
claims, there js no reason why the autho- 
rity would not have taken the actions re- 
quired of it in Clause 24 since it would 
entail loss of Government money. For 
that reason as well, the submission of 
learned counsel for the petitioner in that 
behalf is untenable. im case of loss of 
Certificate of Authority or Receipt Eooks 
an Agent is required to execute an Indem- 
nity Bond indemnifying the Government 
of any loss. That execution of the In- 
demnity Bond had to be done at the cost 
of the Agent, If information of the loss 
of Certificate of Authority or Receipt 
Books had been given in time and i? the 
supervising authorities were hostile to 
the petitioner. as contended by learned 
counsel for the petitioner, I am unable 
to see why the authorities would not have 
called upon him immediately to execute 
indemnity Bond. This course of action 
the supervising authorities would have 
taken in their own interest to safeguard 
themselves. For the reasons stated above, 
I am not inclined to accept the position 
_that the petitioner had given timely in- 
formation of the loss of the Receipt Books 
and other papers to the authorities. 


8. In the view that I have taken 
above, there can be no doubt that Clause 
9-A gives ample powers to the authorities 
to terminate the contract without any 
notice to the Agent concerned. Apart 
from Clause 9-A. Clause 10 as well of 
ithe Agreement gives unfettered power to 
Government to terminate the Agency at 
any time without notice and without as- 
signing any reasons for it. In that view 
of the matter, the contention raised by 
learned counsel for the petitioner has no 
substance. 


9. Learned counsel for the peti- 
tioner in support of his contention that 
the act of the authorities was arbitrary 
relieq upon the case of M/s. Erusian 
Equipment and Chemicals Ltd. v. State of 
West Bengal. (AIR 1975 SC 266), Learn- 
ed counsel for the petitioner placed em- 
phasis on paragraphs 17 to 20 of that case. 
In my view. the authority cited by learn- 
‘ ed counsel for the petitioner has no ap- 
plication to the present case. That that 
authority has no bearing on the present 
case will be clear if it is borne in mind 
that the present case is not one of black- 
listing, but of determination of contract 
in terms of the stipulations thereof. In 
that situation, the Supreme Court observ- 
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ed that blacklisting had the effect of pre- 
venting a person from the privilege of 
dealing with individuals in transactions of 
sales and purchase of goods and of enter- 
ing into lawful relationship with the Gov- 
ernment for the purpose of gains. The 
disability caused by blacklisting without 
any opportunity having bein given to the 
party would be certainly contrary to the 
principles of natural justice. In that view 
of the matter, the blacklisting of the peti- 
tioner in the case relied upon by learned 
counsel for the petitioner was struck 
down. But unfortunately that situation 
does not prevail in the present case, The 
present case is one of determination of a 
contract in terms of a contract which 
gave full powers to Government to ter~ 
minate the contract without notice. I¢ 
does not entail any temporary much less 
permanent disability in the petitioner. ` 
Annexure ‘2’ is absolutely silent why the 
contract was being terminated. It can- 
not, therefore, be said that the order ter- 
minating the contract cast any stigma on 
the petitioner, In that view of the mat- 
ter, Annexure ‘2’ does not run counter to 
the principles of natural justice. It 
should be remembered that the rules of 
natural justice as laid down in the case 
of A. K. Kraipak v. Union of India. (AIR 
1970 SC 150) only supplement the law of 
the land and do not supplant it. If Clau- 
ses 9 and 10 of the Agreement clearly 
ruled out issuance of notice to the Agent 
and thus ruled out the principles of natu- 
ral justice Annexure ‘2’ cannot be said 
to suffer from the delinquency of arbi- 
trariness or beings unjust. 


10. For the reasons, stated beds: 
I do not find any merit in this applica- 
tion and it is accordingly dismissed, but 
in the circumstances of the case, there 
will be no order for costs. i 
K, B. N. SINGH, J:— I agree. 
Petition dismissed, 
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Panna Lal Bharatiya and others, 
Petitioners v. The Magadh University, 
Bodh Gaya and others. Respondents. 

Civil Writ Jurisdiction Case No. 
of 1974, D/- 9-7-1975. 

(A) Constitution of India, Article 30 
(1) — Institution run by minority commun- 
nity — R. P. Mahila Mahavidyalaya Patna 
is not one which can claim protection of 
Article 30. 


The Rameshwardas Pannalal Mahila 
Mahavidyalaya, Patna City is neither esta- 
blished nor administered by the Rajas- 
thani Community and, therefore. there 
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could be no question of any protection of 
Article 30 (1) of the Constitution. er 
(Para 12) 
From the history. of the college since 

its very inception, it is clear that on the 
materials furnished it has not been 
established that it was an institution 
founded exclusively, or with that inten- 
tion, by a minority community based on 
language, viz.. Rajasthani, It is also clear 
that throughout and at all material times 
it is not asserted that it was a minority 
institution, (Para 12) 
The institute was affiliated to the 
Magadh University and it conformed to 
. the statutes of the Magadh University and 
the Magadh University Act in so far as 
they applied to the affiliated colleges. 
The petitioners were concerned with only 
a “fair representation” on the Governing 
Body, but for all intents and purposes the 
college came to be governed by a Gov- 
erning Body as envisaged for any _affillat- 
ed college and in accordance with the 
Magadh University Statutes. If the col- 
lege had been established by the minority 
community the intention should have been 
expressed in their application for affilia- 
tion itself. In the circumstances the Uni- 
versity is right in saving that at no point 
of time this intention was expressed or a 
claim made that the college was being 
established by a minority _community. 
Having not done so and having accepted 
the rules and statutes of the Magadh Uni- 
versity governing the constitution of the 
Governing Body, the petitioners could not 
be allowed to turn round and say that 
the college was established by a minority 
community. Secondly out of a number 
of donors of the particular community 
only three of them came to court seeking 
protection of Article 30. Hence the pro- 
tection under Article 30 was not available. 
Orders of the University constituting 
Governing body of the college were valid. 
(Para 10) 

(B) Constitution of India, Article 30 

—- Word “establish” — Meaning — It 
means to “bring into existence’ — (Words 


and Phrases — Establish). (Para 9) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1389 = (1975) 1 SCR 173 7 
AIR 1973 Pat 101 12 


AIR 1971 SC 1737 7 
AIR 1968 SC 662 = (1968) 1 SCR 833 8 
AIR 1962 Pat 101 = ILR 40 Pat 783 ar 


AIR 1958 Pat 359 = 1958 BLJR 160 12 
AIR 1958 SC 956 = 1959 SCR 995 7, 12 
AIR 1954 SC 561 = 1955 SCR 568 7 


Prabha Shankar Mishra, Ganesh Pd. 
Singh, Ramesh Chandra Nawal Kishore 
Agrawal, Shashank Kumar Singh and 
Krishna Mohan, for Petitioners; Tara 
Kant Jha (S. C. I.) P. N. Jha (Jr. Coun- 
sel to S. C 1). Ramananda Sinha, H. T. 
N. Sahay and Bhupendra Narayan, for 
Respondents. 
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BIRENDRA PRASAD SINHA, J.:— 
This is an application under Articles 226 
and 227 of the Constitution of India by 
Panna Lal Bharatiya. his son Govind 
Prasad Bharatiya and one Kashi 
Harlalka. The petitioners claim to belong 
to the community of Marwaris. popularly 
known as Rajasthanis in Bihar. and have 
been living in Patna City since long. A 
prayer has been made to quash the orders 
contained in Annexures 10 and 11 and to 
restrain the respondents from interfering 
with the petitioners’ right of administra- 
tion of the Rameshwardas Pannalal 
Mahila Mahavidyalaya. Patna City (here- 
inafter referred to as the College). 
Annexure 10 is an office order contained 
in Memo No, 3631-37 dated the 25th July, 
1974, from the Deputy Registrar of the 
Magadh University, whereby an ad hoc 


committee consisting of the Sub-divisional -- 


Officer, Patna City (convenor), Shri Ra- 
jendra Prasad Sinha, Principal. College of 
Commerce, Patna, Shri Girdhari Lal 
Bharatiya ‘(donors representative) and 
the Professor-in-Charge was constituted 
in pursuance of an ageement reached by 
the Government with the federation of 
teachers of the University of Bihar. An- 
nexure 11 jis another office order contain- 
ed in Memo No. 1118/74-3911-15 dated the 
15th August, 1974, under the signature of 
the Registrar of the Magadh University 
{respondent No. 2) appointing a commit-. 
tee consisting of the District Magistrate. 
Patna, the Sub-divisional Officer. Patna 
City, and the Principal of the college to 
Con ie the Governing Body of the Col- - 
ege. 


2. The facts leading to this appli- 
cation may be summarised thus: The 
petitioners state that they have a distinct 
language known as Rajasthani and have 
a distinct script known as Mahajani with 
a separate and distinct culture, Accord- 
ingly, they claim that the Rajasthanis in 
Bihar constitute a minority community on 
the basis of language as their population 
in the State is less than ten per cent. of 
the total population of the State. The 
citizens of Patna City suffered for long for 
want of a good educational institution for 
higher studies and in that behalf several 
attempts are said to have been made to 
establish colleges for boys and girls of 
the residents of Patna City. A college 
known as Shri Guru Govind Singh Col- 
lege came to exist sometime in the vear 
1961, An attempt was made to provide co- 
education in the said college but experi- 
ence revealed that parents were not will- 
ing to send their female wards to a col- 


lege which provided co-education. 
According to the petitioners, on 
24-3-1970, the residents of Patna 


City belonging to Rajasthani origin held a 
Priti Sammelan at the residence of Panna 
Lal Bharatiya (petitioner No. 1) which 
was presided- over by Shri Kashi Prasad 


Prasad ` 
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taken up by the Sammelan for conside- 
ration. A proposal was mooted out that 
a college for girls’ education should be 
established on being sponsored by the 
people belonging to Rajasthani Commu- 
nity. Petitioner Nc. 1 was requested to 
take the initiative and he announced to 
donate his land and house situated in 
Mohalla Chowk Shikarpur for the purpo- 
ses of the college. It was further decided 
to hold another meeting on the 12th April, 
1970, to draw up a programme for the 
establishment and administration of a col- 
lege, On the 12th of April, 1970, it is 
stated, the residents of Patna City be- 
longing to Rajasthani Community met 
under the Presidentship of petitioner No. 
1. who was authorised to take steps for 
raising funds and to spend the same for 
the establishment of the college, A com- 
mittee consisting of three persons, Panna 
Lal Bharatiya (petitioner No. 1). Kashi 
Prasad Harlalka (petitioner No. 3) and 
one Biharilal Murarka was constituted for 
collection of funds and Bansidhar Kano- 
dia was entrusted with the responsibility 
of entering into correspondence and nego- 
tiations with the University and Govern- 
ment for establishment and recognition of 
the college. It was resolved to start the 
college in the year 1970 itself, On the 
16th June, 1970, vet another meeting of 
the community took place and petitioner 
No. 1 placed before it a list of twenty- 
_ three donors who had each contributed a 

sum of Rs. 1011/- end informed that a sum 
of Rs, 23,243/- had already been collected. 
Petitioner No. 2 and his brother Girdhari 
Lal Bharatiya announced a donation of 
Rs, 25,000/-. A number of other persons 
present at the meeting also announced 
their donation. Cn the 23rd June, 1970, 
the sponsors of the college, who met 
under the presidentship of petitioner No. 
3, decided to hold the inaugural function 
on the 26th June, 1970. in which the in- 
augural address was to be delivered by 
Shri Nitishwar Prasad Singh, the then 
State Education Minister. It was also de- 
cided that Shri Baleshwar Ram, the then 
Minister for Local Self-Government, 
would preside and the vote of thanks 
would be delivered by Shri Ramautar 
Shashtri, M. P. As scheduled, the inau- 
gural function of the college was held on 
the 26th June, 1970. The first Governing 
Body of the college was constituted by 
the founders on the 12th July. 1970, for 
the session 1970-71 consisting of the fol- 
lowing persons: 


>. Shri Panna Lal Bharatiya — President. 
Dr. Shishupal Ram — Vice-President. 
. Shri Ramaballabhji Jalan — Secretary. 


. Shri Gupteshwar Prasad Singh — 
Member. 


. Shri Babban Lal Yadav — ” 


go mw Ne 


8. Shri Bansidharii Kanodia — ” 
9. The Principal as » 


oO 3 In the meanwhile, the Univer- 
sity appointed Shri C, P. Sharma and 
Shri Y. Masih as Inspectors in respect of 
the said College, who inspected the col- 
lege on the 2nd June. 1970. and submitted 
a report dated the 4th June, 1970, which 
is contained in Annexure ‘7’, The Inspec- 
tors recommended that the proposed col- 
lege should be accorded temporary affi- 
liation in Pre-University Arts and B. A. 
Part I with effect from the session 1970-71 
subject to the prior fulfilment of certain 
conditions enumerated in the said report. 
A temporary affiliation was granted to 
the college for two sessions (1970-71 and 
1971-72) for the subjects specified in An- 
nexure 8. This was renewed for the ses- 
sions 1973-74 and 1974-75. After the affi- 
liation of the college a regular Govern- 
ing Body is said to have been constituted 
in accordance with the statute of the 
Magadh University in which Girdhari Lal 
Bharatiya and his brother (petitioner No. 
2) are said to have been nominated by 
the University as donor-members of the 
Governing Body, in the category of donors 
of Rs. 25,000/-, Shrimati Saraswati Devi, 
M. L. C. was nominated as legislature- 
member, Dr. S. B, Singh as a University 
representative, the Sub-divisional Officer 
( Civil), Patna City, as Government repre- 
sentative, and petitioner No. 1 in the cate- 
gory of donor-member of Rs. 1,000/-. Gir- 
dhari Lal Bharatiya was appointed as 
convenor of the Governing Body. Later, 
Dr. Shishupal Ram was nominated as a 
member of the Governing Body as an 
educationist. It is stated that the peti- 
tioners took keen interest in the establish- 
ment of the College and thereafter in its 
administration and jn the matter of that 
they never hesitated in conforming to 
the requirements of the statutes of the 
Magadh University and the Magadh Uni- 
versity Act in so far as they applied to 
the affiliated colleges. They claim that 
they had a fair representation on the Gov- 
erning Body of the college and they ad- 
opted for the administration of the col- 
lege rules applicable to the affiliated col- 
leges without ever surrendering their 
rights of administration. Their right to 
administer the college was. however, in- 
fringed, for the first time, when the office 
order dated the 25th July, 1974 (contain- 
ed in Annex. 10). was issued appointing an 
ad hoc committee for the administration 
of the college removing Girdhari Lal 
Bharatiya from the office of the convenor 
of the college and appointing the Sub- 
divisional Officer. Patna City, as the con- 
venor. By Ordinance No. 167 of 1974, 
published in the Bihar Gazette (Extraor- 
dinary) dated the Ist August, 1974. an 


amendment to the Bihar State Universi- 
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ties Act and Magadh University Act, 1961, 
was made, introducing Section 46-A em- 
powering the Syndicate of the University 
to transfer the teachers from the affiliat- 
ed college to another affiliated college of 
the University and also empowering the 
Syndicate of the University under Section 
46-AA to constitute. suspend or dissolve 
the Governing Body of the affiliated col- 
leges and to appoint a Governing Body 
consisting of three persons. It further 
provided that from the date of_the con- 
stitution of the three-man Governing 
Body, the previous Governing Body or ad 
hoc committee constituted in accordance 
with the provisions of the statutes for 
such colleges would be dissolved, Under 
the purported exercise of the powers 
under the aforesaid Ordinance. the office 
- order dated the 5th August, 1974, con- 
“tained in Annexure ‘11’, referred to above, 
was issued appointing a committee con- 
sisting of the District Magistrate, Patna, 
the Sub-divisional Officer. Patna City, 
and the Principal of the college to con- 
stitute the Governing Body of the college 
and, as stated above, these two annexures 
(Annexures 10 and 11) have been chal- 
lenged by the petitioners, mainly, on the 
ground that they have taken away the 
petitioners’ right of administration of the 
college and deprived the minorities based 
on language of their right of administra- 
tion of the educational institution esta- 
blished by them. 


4. A counter-affidavit has been 
filed on behalf of respondent No. 1 (the 
Magadh University through its Vice- 
Chancellor) and respondent No, 2 (the 
Registrar of the Magadh University) on 
the 18th December, 1974. While denying 
or challenging many of the statements 
made in the application in respect of the 
establishment of the college, it has been 
further asserted that the Marwaris or the 
Rajasthanis are not a minority community 
based on language. A copy of the applica- 
tion for affiliation has been filed along 
with the counter-affidavit as Annexure 
A. It has been asserted that at no point 
of time there had been any indication that 
the petitioners or any member of the 
locality ever treated this institution as 
established by the so-calleq minority 
community based on language. The 
application for affiliation was sufficiently 
indicative of the fact that there was no 
question of this institution being a mino- 
rity institution. 


5. On the 25th March, 1975, a re- 
jonder to the cointer-affidavit was filed 
on behalf of the petitioners. In this re- 
joinder, the petitioners have asserted that 
Rajasthani is a language recognised by 
the Sahitya Academy created under the 
resolution of the Government of India. 
The Academy in its annual report of 
1973, at page 4, recorded: 


Panna Lal v. Magadh University (B. P. Sinha J). 


[Prs, 3-8] 


“Besides the 15 languages enume- 
rated in the Constitution of. India the 
Sahitya Academy has ‘recognised English, 
Maithili, Dogri, Manipuri and. Rajasthani 
as languages in which its programme may 
be implemented.” — 


There it is also stated that the Marwaris 
have a different script called Mahajani 
which is used by them in their corres- 
pondence and account books. To support 
their contention they have referred to a 
series of lectures delivered by Dr. Suniti 
Kumar Chatterjee as early as in 1947 
under the auspices of Vishwa Vidya Peeth 
on the Rajasthani language. The said 
lectures have been printed in a book form 
and a copy of the said book has been filed 
before us by learned Counsel appearing 
on behalf of the petitioners. 

6. Later, the State of Bihar was 
also added as a party respondent to the 
case and although no counter-affidavit has 
been filed on its behalf, we had the ad- 
vantage of hearing the illuminating argu- 
ment of the learned Advocate-General on 
the questions involved in this case, 


do On the basis of the averments 
made in the application which have been 
summarised above, Mr. Prabha Shankar 
Misra, learned Counsel appearing on be- 
half of the petitioners, has submitted that 
the Rajasthani spoken by the Marwaris 
who are in minority in the State of Bihar 
is a laguage and as such the petitioners 
are a linguistic minority in this State. He 
has further submitted that the college has 
been established by this linguistic mino- 
rity and as such their right of adminis- 
tration of the college is protected by Arti- 
cles 29 and 30 of the Constitution of 
India, Consequently, the orders contain- 
ed in Annexures 10 and 11 are illegal and 
ultra vires. In support of his contention, 
Mr. Mishra has relied on State of Bombay 
v. Bombay Education Society, (AIR 1954 
SC 561): In re The Kerala Education Bill, 
1957, (AIR 1958 SC 956); D. A. V. College, 
Jullunder v, State of Punjab. (AIR 1971 
SC 1737) and Ahmedabad St. Xaviers Col- 
lege Society v. State of Guiarat, (AIR 
1974 SC 13889). 


8. Assuming at the moment that 
Rajasthani is a language and the peti- 
tioners are a linguistic minority in the 
State of Bihar. the real question to be 
decided in this case is as to whether this 
college was ‘established’ by the linguistic 
minority. There is no complaint by the 
petitioners of any infringement of their 
right to establish an institution. They 
complain of infringement of their right to 
administer the college. The scope of Arti- 
cle 30 (1) of the Constitution of India 
came up for consideration in S. Azeez 
Basha v. Union of India, (AIR 1968 SC 
662), Wanchoo, C, J., delivering the judg- 
ment of the Court observed as follows: 

"The Article in our opinion clearly 
shows that the minority will have the 
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Tight to administer educational institu- 
tions of their chofee provided they have 
established them, but rot otherwise. The 
Article cannot. be read to mean that even 
if the educational institution has been 
established by somebody else. any reli- 
gious minority would have the right to 
administer it because. for some reason or 
‘other, it might have been administering 
it before the Constitution came into force. 
The words ‘establish and administer’ in 
the Article must be read conjunciiveiy 
and so read it gives the right to the mino- 
rity to, administer an educational institu- 
tion provided. it has been established by 
it,’ 


9. What dees the word ‘establish- 
ed’ in Article 30 (1) mean ? In 
. Shorter Oxford English Dictionary 

(Third Edition) the word ‘establish’ 
has been given a number of meanings, Le., 
te render stable or firm: te ratify: te con- 
firm, settle: to restore permanently: zo fix, 
settle, institute or ordain permanently: to 
set up on a secure basis: to found: to set 
up or bring about permanently. In Webs- 
fer’; Third New Internaticnal Dictionary, 
the word ‘establish’ has been given a num- 
ber of meanings, namely, to found or base 
squarely, to make firm or stable, to bring 
into existence. create. make start, origi- 
nate. Im Bouvier’s Law Dictionary (Third 
Edition), Volume I, the word ‘esteblish’ 
_has been given the following meanings. 
namely. toe settle firmly, to fix un-alter- 
- abv. as to establish fustice; to make or 
_form: as to, establish a uniform rule of 
- naturalization: to found, to creata, to 
rerulate: to found. recognise, confirm or 
admit; to create, to ratify, or confirm. 
While considering this, Wanchoo, C. J.. m 
the case of Azeez Basha (supra) observed 
‘as follows: 

“We are of opinion that for the pur- 
pose of Art, 30 (1) the werd means ‘to 
bring into existenze’. and so the right 
given by Art. 30 (1) to the minority is to 
bring imto existence an educational insti- 
tution, and if they do so, to administer 
it: 


As. stated, above. in this context. it is of 
great importance to find out as to how this 
college was brougnt about into existence. 


16. For this purpose, I shall first 
refer to some of the averments in the 
writ application itself on which this claim 
has been founded. In paragraph stx of 
the writ application, it has been stated 
that the ‘citizens’ of Patna City suffered 
for Iong for want of a good educational 
institution and in that behalf several at- 
tempts were made to establish colleges for 
boys and girls of the ‘residents’ of Patna 
City. This refers to ‘citizens’ jn general 
and not a section, i.e., the Marwaris. The 
genesis is ‘citizens’ including the Marwa- 
ris or Rajasthanis. According to para- 
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graph eight of the writ application. the 
idea was of sponsoring a college for girls’ 
education generally . although it is stated 
that the question of education of the fe- 


male folks of the -community was taken 


up for consideration, The meeting which 
was called for on the 12th of April. 1970,. 
was to draw up a programme for the pur- 
pose of administration of the college and, 
according to Annexure ‘1’, the constitution 
of the college as well as its name was to 
be decided on that date. On the 12th 
April, 1970, petitioner No. 1 was authoris- 
ed by the meeting “to take steps for rais- 
ing the funds and to spend the same for 
the establishment of the College. The 
petitioners are not categorical as to whe- . 
ther the raising of the fund was to be 
confined. and kept within the Marwaris 
or the Rafasthanis or it was to be raised 
by a general invitation to the public Ac- 
cording to Annexure ‘2’, in the meeting 
of the 12th April, 1970, it was, decided to 
name the institution after the name of 
the father of petitioner No. 1. This shows 
that the institution was named after an 
individual and not after a particular sec- 
tion or community. The intention was 
not manifest that it was being establish- 
ed for or after a community. According 
to Annexure ‘2’, the committee seems to 
have been formed for collection of funds 
but, here again, it does not say that funds 
were to be collected from the Marwaris 
alone. The inaugural function was held 
on the 26th June, 1970, and it appears 
that the three personalities who were in- 
vited to inaugurate, to preside or to give 
vote of thanks were all non-Marwaris. 
Then comes the first Governing Body of 
the college said to have been constituted 
by the founders for the year 1970-71. An- 
nexure ‘5’ would show that at least three 
out of the eight members of the Govern- 
ing Body (excluding the Principal} were 
non-Raiasthanis. This. as the petitioners 
say, was with a view to give representa- 
tion to the people belonging to the other 
communities, It is significant, Inasmuch 
as the concept of exclusiveness in the 
matter of administration is absent from 
the constitution of the first Governing 
Body itself. When the establishment and 
administration of the college was to be 
done by and for the minority community, 
the question of giving representation in 
the Governing Body to the people belong- 
ing to the other communities could hard- 
ly arise. 


In this background the application 
for affiliation and the report by the Ins- 
pectors contained in Annexure ‘7’ are very 
important, There is no mention any- 
where that the college was exclusively 
meant to be administered by the Rajas- 
thani community. It only gives the. im- 
pression that some ` enlightened persons 
sponsored the institution because the citi- 
gens of Patna City were having difficulty. 
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in the matter of education of their female 
wards. The report of the Inspectors {An- 
nexure ‘7’) mentions — “The sponsors of 
the college are serious and they belong to 
one family and they have the resources 
of running the Mahila College. This xind 
of college is very necessary and is Dound 
“to grow into a big institution”. Certain 
conditions were imposed for the affiliation 
of the college and subject to those condi- 
tions temporary affiliation was granted 
which was renewed from time to time. 
After the affiliation. a regular Governing 
Body seems to have been constituted in 
accordance with the statutes of the 
Magadh University and such Governing 
Body continued to administer the college 
between 1970 and 1974. In paragraph 24 
of the writ application. the petitioners 
state that as founders of the college they 
took keen interest in its establishment and 
thereafter in its administration and, in 
. the matter of that. they con- 
formed to the requirements of the sta- 
tutes of the Magadh University and the 
Magadh University Act in so far as they 
applied to the affiliated colleges, They 
further state — “The petitioners and other 
persons of their community had a fair re- 
presentation on the Governing Body of of the 
college, The petitioners adopted for the ad- 
ministration of the college rules applicable 
to the affiliated colleges without, however, 
ever surrendering their right of admin- 
istration”. 


This is, if I may say so. blow- 
ing hot and cold, What they were 
concerned with was only a ‘fair represen- 
tation’ on the Governing Body. but for all 












statutes. If the college had been esta- 
blished by the minority community as the 
petitioners now claim, the intention 
should have been expressed jn i 


arn a a the EA was being 
i _ community. 


versity governing the constitution of the 
Governing Body. the petitioners cannot 
new be allowed to turn round and say 
that the college was established by a mi- 
ority community, 


11. There is still another aspect 
of the matter which needs consideration. 
It appears that there were thirtyone per- 
sons including the petitioners who had 
made donations for founding the colleze. 
Out of them only three have come to file 
the present writ application and they do 
not even say that they have done so in 
any representative capacity. As has been 
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stated earlier, petitioners Nos. 1 and 2 
are father and son respectively and peti- 
tioner No. 3 is another doner. The in- 
terest of petitioners Nos. 1 and 2 is ar- 
parent inasmuch as the pollege’ seems 4o 
have been named after petitioner No, d 
and his father. As is apparent ‘trom 
Annexure 7, the sponsors belong to one 
family and appear to be resourceful, They 
were, if at all. interested in foundimg the 
college after the name of petitioner No. 
1 and his father but, surely. mot as an in- 
stitution of the minority cemmunity. In 
any view of the matter, it is difficult to 
know what was the intention of the whole 
body of thirtyone persons whe made fibe- 
ral donations for the establish- 
ment of the college, At least 
we are mot aware of the view of the nest 


twenty-eight persons who have not made . 


any complaint anywhere nor have they 
joined hands with the petitioners in filing 
the present application. i 


12. From the history of the college 
since its very inception, which J have set 
out above, it jis clear that on the materials 
furnished it has not been established that 
it was an institution founded exclusively, 
or with that intention, by a minority com- 
munity based on language, viz, Rajas- 
thani. It is also clear that throughout 
and at all material times the petitioners 
have not asserted that it was a minority 
institution, That being so. T am of the 
opinion that the Rameshwardas Pannalal 
Mahila Mahavidyalaya, Paima City, was 
neither established mor admimistered iby 
the Rajasthani community and. therefore, 
there could be no question of any in- 
fringement of Article 30 (1) of the Consti- 
tution. Reference may be made to a 
Bench decision of our own High Court in 
Arya Pratinidhi Sabha v. State of Bihar. 
{AIR 1973 Pat 101) wherein it was eb- 
served (paragraph 10):— 


“In the instant case, it appears that. 
whatever may have been tbe position in 
1957. in respect of the School which may 
have been established by the Arya Samaj, 
the Managers of the school gradually de- 
cided to allow the school to receive the 
benefit and patronage of the notified area 
committee and later on by permitting the 
school to be converted into 2a Government 
Subsidised School. They decided not to 
manage and administer the school as a 
minority school and this surely is a dis- 
cretion which they were competent to 
exercise and js not at all in conflict with 
the guarantee and protection given by the 
provisions of Articles 29 and 30 of the 
Constitution. It is, therefore clear that on 
the facts of this case, ‘the school which 
was established in the year 1961 and ‘ater 
on converted into a Government Subsi- 
dised School. cannot be said to have ‘been 
established by the Samaj and that being 
so, naturally the protection under <Ariticie 
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30 of the Constitution is not available to 


the Arya Samaj.’ 


In the instant case from the very 
begining the médnagers of the college de- 
cided to allow it to be governed by the 
statutes of the Magadh University and by 
a Governing Body composed of a cross- 
section of the people of Patna City. They 
decided not to manage and administer 
the college as a minority institution and 
on that basis obtained the benefits accru- 
ing under the Magadh University Act and 
its statutes. The instant case being worse 
on facts than the case cited above, 


- naturally, the protection under Article 30 


of the Constitution cannot be available to 
the petitioners. So far as Annexure 10 
is concerned, an ad hoc committee con- 
stituted under it was automatically dis- 
‘ solved and it became non est. As regards 
Annexure 11, the petitioners cannot invoke 
Article 30 (1) of the Constitution of India 
for declaring it invalid or ultra vires for 
the reasons stated above. Mr, Mishra 
has cited Arya Pratinidhi Sabha v. The 
State of Bihar (AIR 1958 Pat 359): Dipen- 
dra Nath Sarkar v. State of Bihar (AIR 
1962 Pat 101) (FB) and In re The Kerala 
Education Bill, 1957. (AIR 1958 SC 956) to 
reinforce his argument. But none of the 
cases cited above come to his aid. All of 
them proceed on the basis that the incti- 
tutions in question were ‘established’ by 
minority community. The present case 
stands on a different footing. 

13. On the next point as to whe- 
ther Rajasthani is a language and whether 
the Marwaris residing in the State of 
Bihar are linguistic minority. Mr. Prabha 
Shankar Mishra has cited before us a 
number of decisions but in view of my 
findings above, it is not necessary to de~ 
cide this question in the present applica- 
tion which must fail on the first ques- 
tion itself, decided above. 

14, In the result, this application 
fails and it hereby dismissed. There will 
be no order as to costs, 


B. D. SINGH, J.:— I agree. 
Petition dismissed. 
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Dr. Khan Mohammad Halim. Peti- 
tioner v. Commissioners of Hazaribagh 
T and another, Opposite Par- 
ies. 

Civil Revn, No. 154 of 1974, D/- 14-4- 
1975.* 

(A) Civil P. C. (1908), Order 21, Rule 
58 (Pat) — Scone of inquiry under Patna 


*(Against order of Sub, J., Hazaribagh, 
D/- 9-2-1974). 


KS/LS/E204/75/KSB 


A.LE. 


Rule 58 is wider than under Central Rule 
— Claim to property which is subiect- 
matter of execution proceeding preferred 
after sale — Not barred. 

l The first part of Patna Rule 58 is not 
limited to the enquiry or claim with res- 
pect to the liability of the property to an. 
attachment in the execution proceeding 
alone but contemplates a claim of a pere- 
ral nature which can be preferred to any 
property which happens to be the sub- 
ject-matter of the execution proceeding, 
irrespective of the stage of the execution 
proceeding. The only condition prece- 
dent for making a claim under this rule 
is that the properties must be the subject- 
matter of the execution proceeding which 
must. be pending at the time the objec- 
tion is preferred. It follows that a claira 
preferred to property even after the sale 
had taken place will not be barred by the 
Patna rule and the Court is bound to 
proceed to investigate the claim provided 
the court comes to the conclusion that 
the claim is not designedly or unneces- 
sairly delayed. 1967 BLJR 381 and 1967 
BLJR 939. Discussed; AIR 1958 Pat 510, 
Rel, on. (Para 9) 


_ (B) Civil P, C. (1908), Section 115 — 
Failure to exercise jurisdiction on an er- 
roneous view of law — Executing Court 
dismissing claim under Order 21, Rule 
58 (Pat) as not mintainable simply on 
ground that it was made after sale of 
property — High Court would set aside 


order in revision. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1968 Pat 184 8 


1967 BLJR 381 = ILR 46 Pat 288 8 
1967 BLJR 939 8 
AIR 1962 Pat 403 = 1962 BLJR 291 7. 8 
AIR 1958 Pat 510 10 
AIR 1924 Pat 76 = 4 Pat LT 544 7, 8 


K. D. De, for Petitioner; Parmeshwar 
Prasad Sinha and Hare Krishna Kumar, 
for Opposite Parties. 


ORDER :— This is an application in 
revision by the claimant to a house pro- 
perty which has been sold in execution 
of a decree in favour of opposite party 
No. 1, the Commissioners of the Hazari- 
bagh Municipality, against one Mt. Saira 
Khatoon. the owner of the property in 
question, namely, Municipal Holding No. 
296 in Ward No. IV of the Hazaribagh 
Municipality. 

2. The relevant facts are these. 
By a registered deed of sale, dated the 
13th of December, 1960, the recorded 
owner of the holding in question sold to 
the petitioner. The Municipality obtain- 
ed a Small Cause Court decree for 
Rs. 743.72 on the 22nd of July, 1963. for 
arrears of Municipal taxes and on having 
applied for transferring it on the original 
civil side put the same in execution in 
Case No. 4 of 1966 and proceeded against 
the holding in question. 
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ios The holding was put to auction 
sale on the 8th of November, 1968, and 
was purchased by opposite party No. 2 
Mt. Adla Khatoon, for Rs. 1,125/-. 
Twenty-nine days thereafter, on the 7th 
of December, 1968, the petitioner prefer- 
red his ‘claim under the provisions of 
Order 21, Rule 58 of the Civil Procedure 
Code, An objection was raised on behalf 
of the decree-holder that the claim case 
having been filed after the sale having 
already taken place was not maintainable. 


4. The learned Subordinate Judge 
accepted the objection and dismissed the 
claim case-on this account only. The 
claimant has now moved this Court. 


5. Mr. K. D. De. appearing on be- 
half of the petitioner, has seriously chal- 
lenged the order of the learned Subordi- 
nate Judge and has contended that ac- 
cording to the Patna Amendment of Rule 
58 of Order 21, of the Civil Procedure 
Code, the claim of the petitioner was 
quite competent and could not be thrown 
away on the ground that it was filed 
after the sale had taken place. As the 
question raised is of some importance and 
common occurrence, I propose to consider 
it in rather a detailed way. 

6. Rule 58 of the Central Rules 
reads as follows:— 


“Where any claim is preferred to, or 
any objection is made to the attachment 
of, any property attached in execution of 
a decree on the ground that such pro- 
perty is not liable to such attachment, 
the Court shall proceed to investigate the 
claim or objection. ............ " 


The Patna High Court, however. has sub- 
stituted its own rule which became effec- 
tive from 1-1-1938. The relevant provi- 
nue of the substituted rule reads as fol- 
ows:— 


“When any claim is preferred to any 
property, the subject-matter of execution 
proceedings, or any objection is mace to 
the attachment thereof, on the ground 
that the applicant has an interest therein 
which is not bound under the decree. or 
that such property is not liable to attach- 
ment, the Court shall proceed to investi- 
gate the claim or objection. ............ á 


7. It has now to be seen as to 
whether, by virtue of the substituted rule 
of this Court, the scope of investigation 
contemplated by the original Central 
rules js in any way enlarged. A Bench of 
this Court in the case of Puhupdej Kuer 
v. Ram Charitar Barbi, (ATR 1924 Pat 
76) while considering the provisions of 
Rule 58 of the Central Rules has held that, 
after the sale is held, the attachment is 
ipSo facto determined and the Court has 
no longer any jurisdiction to try the claim 
case under Rule 58. This decision was re- 
ferred to with approval by another Bench 
of this Court in the case of Janki Mohan 
v. Dr, S. Samaddar, (AIR 1962 Pat 403) 
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and the principle that an executing court 
has no jurisdiction to entertain and decide 
the claim on an application for releasing 
the property from attachment under 
Order 21, Rule 58 after the sale has taken 
place was reiterated. 


8. When this question came up for 
consideration again before a learned 
single Judge of this Court he referred it 
to a larger Bench. Accordingly, another 
Division Bench of this Court in the case 
of A. P. Sinha v. R. P. Sinha, (1967 BLJR 
381) considered the two earlier Bench de- 
cisions referred to above. namely, AIR 
1924 Pat 76 and AIR 1962 Pat 403, and 
dessented to follow them on the ground 
that those decisions were per incuriam in 
as much as they had not taken notice of 
the substituted Rule 58. In the last men- 
tioned case, however, the fact was that 
the application for release of the property 
was actually made before the sale had 
taken place and the prayer of the claim- 
ants to stay the sale during the disposal 
of their claim case was refused and the 
sale was ordered to be held with a direc- 
tion that confirmation would not take 
place until the claim cases were disposed 
of. But when the cases were taken up 
after the sale, a preliminary objection was 


taken by the decree-holder that, as the 
sale had already been held, the claim 
cases were not maintainable, The exe- 


cuting Court had upheld those objections 
which fell for consideration in the afore- 
said decision and it was held that the 
claim or objection might be heard even 
after the sale had been held. To the same 
effect is another decision of this Court in 
the case of Ravindra Nath Mahta v. Ram 
a Thakur and Co., (1967 BLJR 


The learned Judges, however, declin- 
ed to decide the question as to when the 
claim or objection itself was filed after 
the sale had been already held, whether 
the Executing Court had jurisdiction to 
decide the claim or objection and left the 
“same open for decision on a future oc- 
casion.” I am informed at the Bar that 
this question has not so far come up for 
decision of this Court. In the case of 
Kamesar Singh v. Hanuman Prasad. 
(AIR 1968 Pat 184) also this question has 
not been decided, 


9, I have quoted the Central 
Rule 58 as well as that substituted bv this 
Court. On a careful consideration of 
both the rules, to me, it appears that the 
scope of enquiry contemplated by the! 
Patna rule is much wider in its ambit, In 
the Central rule, the only objection or 
claim which is contemplated to be pre- 
ferred is to the attachment of a property 
and the only investigation that the court 
is called upon such a claim to make jis, 
with respect to the liability of the pro- 
perty in question to the attachment. 
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According to the Patna rule, apart from 
the claim or objection to the attachment 
of the property as such, a wider enquiry 
seems to be contemplated to be made 
‘if a claim is preferred to any property 
which is the subject matter of the execu- 
tion proceedings.” The first part of rule 
58 as amended by this Court. therefore, 
is not limited to the enquiry or claim 
with respect to the Hablity of the pro- 
perty to an attachment in the execution 
proceeding alone but contemplates a 
claim of a general nature which can be 
preferred to any property which harpens 
to be the subject matter of the execution 
proceeding, irrespective of the stage of 
the execution proceeding. The only con- 
dition that seems to me to be required for 
making a claim under this rule is that the 
properties must be the subject matter of 
the execution proceeding. Naturally. it 
follows that the execution proceeding 
must.be pending at the time the claim or 
objection is preferred, otherwise if the 
execution proceeding comes to an end 
the property would cease to be the sub- 
ject matter of any execution proceeding. 
It cannot be disputed that the execution 
proceeding remains pending even after 
the sale of the property in course of its 
proceedings. In my opinion, therefore, 
there is no bar for a claim to be pr2fer- 
red to any property according to the sub- 
stituted Rule 58, which is the subject- 
matter of the execution proceeding even 
after the sale had taken place. According 
to the specially subtsituted rule of this 
Court, the Executing Court is bound to 
proceed to investigate the claim. Accord- 
ing to the proviso to sub-rule (1} of E. 58, 
it is always open to the Court to refuse 
to investigate the claim if it comes to a 
conclusion that the claim or objection was 
designedly or unnecessarily delayed. The 
proviso, therefore, prescribes a proper 
check in cases where the Court considers 
that the claim or objection was designed- 
y or unnecessarily delayed. Therefore, 
by enlarging the period for making the 
claim, some amount of diligence has been 
cast upon the claimant. Admittedly. in 
this case, the claim was not unnecessarily 
r designedly delayed. 


10. Reference may. however, be 
made to the case of Gajadhar Choudhary 
v. Khodai Rahmat Khan. (AIR 195€ Pat 
510 where a learned single Judge of this 
Court with reference to the amended 
Rules 58. 59 and 60 of Order 21 of the 
Code of Civil Procedure, has observed 
that the modification in the said rules 
made it clear and consistent without any 
doubt that the object of the amendment 
was to bring within the scope of proceed- 
ings under Order 21. Rule 58. not mere- 
ly the property attached in execution of a 
decree but also for all properties which 
were subject-matter of the execution pro- 
ceedings, 
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11. The Executing Court has. 
therefore, committed an apparent error of 
jurisdiction in dismissing the claim care 
as not maintainable and refusing to enr- 
quire into the claim of the petitioner on 
taking an erroneous view of the correct 
legal provision and thereby failed to exer- 
cise the jurisdiction vested in it. 


12, For the foregoing reasons. I 
would allow this application. set aside the 
order of the Court below and remit the 
case for its consideration and disposal in 
accordance with law. Į shall, however, 
make no order as to costs. 

Case remanded. 
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Ram Niranian Prasad Tulsyan, Peti- 
tioner v. Chhedilal Saraf and another, Op- 
posite Parties, 


Civil Revn. No. 462 of 1972. D/- 4-8- 
975.* i 


l (A) Eihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947 as 
amended in 1955). Sections 11, 11-A and 
12 — Suit for eviction of tenant on ground 
of default in payment of two months’ rent 
during continuance of lease — Suit falls 
under Section 11 (d) — Section 12 cannot 
apply — Application by landlord under 
Section 11-A — Refusal to entertain on 
erroneous view of law —— Failure to exer- 
cise jurisdiction — Interference in revi- 
sion. (Civil P. C. (1908), Section 115). 


Section 11 of the Act has provided all 
the grounds upon which an action for 
eviction of tenants can be taken under 
the Act, Under clause (d) a tenant can 
be evicted where the amount of two 
months’ rent lawfully payable by him and 
due is in arrears. The law now does not 
make any distinction after its extensive 
amendments in the year 1955 in the case 
of a tenant month to month or any other 
class of tenant. (Para 3) 


Where during the continuance of a 
lease for a fixed term of 20 years on a 
monthly rental, commencing from 15-1- 
1962 the tenant remains in arrears of rent 
for two months or more and the landlord 
files a regular suit for eviction of the te- 
nant on ground of such default the suit 
would be maintainable under S. 11 (d) and 
by no stretch of imagination such a suit 
is covered by Section 12 of the Act which 
clearly contemplates an eviction of the 
tenant after the expiry of the lease. If 
the plaintiff landlord files an application 
under Section 11-A for the necessary di- 
rection to the tenant in regard to the de- 


*(Against order of N. B. Verma, Munsiff, 
Palamau. D/- 12-2-1972). 
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posit of arrears and future rent, the Court 
must consider it on merits, When the 
Court refused to entertain it on an erro- 
neous view of law that Section 11-A is 
not attracted, there is failure to exercise 
jurisdiction vested in it on an erroneous 
view of law and the order would be set 
aside in revision. (Paras 3 to 8) 
Cases Referred: Chronological Paras 
1960 BLJR 681 5 


J. C. Sinha, Ram Anugrah Prasad, 
Bari Prakash and Ram Krishna Prasad, 
for Petitioner; Akhouri Basdeo Narain 
Sinha, Kameshwari Nandan Singh and 
Man Mohan, for Opposite Parties. 


ORDER:— In this application on 
behalf of the plaintiff landlord an inter- 
esting question has been raised for consi- 
deration of this Court. 


2. The relevant facts are these. 
It is not disputed that the premises in 
question was in lease by the plaintiff to 
the defendants for a fixed term of twenty 
years commencing from the 15th of 
January. 1962 on a monthly rental of Rs. 
111/-. According to his further case, the 
defendants committed defaults in pay- 
ment of the monthly rentals for the 
months of February, March and April. 
1969. I am not concerned with the other 
allegations made in the plaint regarding 
breach of the conditions of the tenancy, 

Be After the written statement 
was filed by the defendants, the plaintiff 
made an application under Section 11-A 
of the Bihar Buildings (Lease, Rent and 
Eviction) Control Act for necessary direc- 
tion in regard to the deposit of the ar- 
rears and future rents. The learned Mun- 
sif, however, has refused the prayer on 
taking a view that Section 11-A of the Act 
was itself not attracted to the facts of the 
present case because “it was not a case of 
month to month tenancy but a case of 
lease”, as the provisions of Section 11 
were subject to those contained in Sec- 
tion 12 of the Act. He also repelled the 
contention of the plaintiff that cl. (e) of S. 
11 of the Act which provides a ground for 
eviction of a tenant, in case of his hold- 
ing on a lease for a specified period, on 
the expiry of the period of the tenancy. 
by an argument that this was not a case 
for eviction of a tenant within the mean- 
ing of clause {e} of Section 11 on the ex- 
piry of the period of tenancy. but was 
under clause (a). 


In my opinion. the learned Munsif 
has committed an apparent error of ju- 
risdiction. Section 11 of the Act has pro- 
vided all the grounds upon which an ac- 
tion for eviction of tenants can be taken 
under the Act. Under clause (d) a te- 
nant can be evicted where the amount of 
two months’ rent lawfully payable by 
him and due is in arrears. The law now 
does not make any distinction after its 
{extensive amendments in the year 1955 in 
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the case of a tenant month to month or 
any other class of tenant. Under clause 
(a) of the Act before the amendment. at- 
tion for eviction on the ground of non= 
payment of rent, breach of the conditions 
of the tenancy, or for subletting of the 
building without the consent of the land< 
lord now incorporated under clauses (a). 
(b) and (d) of the substituted section, 
could be taken only against a “tenant 
month to month’. This classification has 
been advisedly omitted from the present 
section and the present law does not make 
any distinction in the case of a tenant 
month to month or of any other tenant. 
Apparently, therefore, action for eviction 
of a tenant who might be even holding 
premises on a lease for a specified period, 
may well be taken where he commits a 
default in payment of two months’ rent 
within the meaning of clause (d) of Sec- 
tion 11 which position was not available 
to such a landlord under the old provi- 
sion of Section 11. 


4. Learned counsel for the oppo- 
site party, however, invited my attention 
to Section 12 (3) of the Act which con- 
templates an action by a landlord in the 
case of a tenant in possession of any 
building held on a lease for a specified 
period. According to this sub-section. if 
such a tenant fails to vacate the building 
on the termination of the lease or on the 
expiry of the period fixed by the court 
under sub-section (2), an application may 
be made by a landlord to pass an order 
for ejectment of the tenant. This sec- 
tion, therefore, clearly contemplates a 
Situation for eviction of that class of te- 
nants whose ejectment is sought by a 
landlord definitely on the expiry of the 
lease, a position not applicable to the 
plaintiffs suit. As already noticed. the 
plaintiff in this case has instituted the 
suit even much before the expiry of the 
period of the lease, on the ground of de- 
fault in payment of two months’ rent 
thereby claiming relief under clause. (d) 
of Section 11. The present case, there- 
fore, by no stretch of imagination can be 
covered by Section 12 of the Act and is 
surely covered by the main section, name- 
ly, Section 11. 


5. Even assuming for the sake of 
argument that such a suit also may be 
covered by Section 12, still as held by this 
Court in the case of Arun Kumar Das 
Gupta v, Aditya Kumar Talapatra, (1960 
BLJR 681) a plaintiff in that case has got 
two remedies, (1) as provided under Sec- 
tion 11 and (2) as provided under Sec- 
tion 12 (3). Untwalia, J. (as he then was) 
and if I may say so with great respect has 
very rightly said that the plaintiff may 
elect either of them. The test of the elec- 
tion of the remedy is apparent where he 
files an application. It may then be said 
that there is no suit for eviction of the 
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tenant. under Section 11 as the application 
may. not be properly called a suit. 


6. Examining the plaint in this 
case, it is manifest that the present plain- 
tiff has elected for filing a regular suit 
instead of an application, Not only that, 
he has filed it as a regular title suit, and 
the plaint satisfying all the conditions of 
Order 7 of the Code of Civil Procedure, 
has also valued it under Section 7 (xi) (cc} 
of the Court-Fees Act and paid the court- 
fee accordingly. It is apparent that -had 
he elected for filing an application within 
the meaning of Section 12 (3) of the Act, 
he need have filed a simple application on 
a prescribed court-fee meant for an appli- 
a8 on a court-fee of Re. 1/- and odd 
only. 


7. Learned counsel for the oppo- 
site party, however, emphasized that this 
suit should still be held to be an applica- 
tion for the reason that the plaintiff had 
claimed "compensation for wrongful use 
and occupation at the rate of Rs. 7/- per 
day” meaning thereby in the term of 
learned counsel “daily compensation” 
within the meaning of Section 12 (3) of 
the Act. This contention cannot be ac- 
cepted, as a mere claim of compensation 
by way of damages in view of a definite 
proof of the intention of the election 
manifested by payment of court-fees, it 
cannot be held that the suit is not a suit 
but an application. 


8 Once it is held and on the facts 
‘discussed above, I have got no doubt that 
it must be so held in this case that the 
plaint is a suit within the purview of Sec- 
tion 11 of the Act, it cannot but be held 
that the provisions of Section 11 of the 
Act must have application with full force 
to the facts of the present case and the 
learned Munsif should have considered 
the application under Section 11-A on its 
merits, He has wrongly held that the ap- 
plication as such was not maintainable 
and on taking this erroneous view he 
has failed to exercise the jurisdiction 
vested in him. 


9. I would accordingly allow this 
application set aside the order in question 
and direct the learned Munsif to dispose 
of the application under Section 11-A of 
the Act on its merit. As the question 
raised was one of law. I would direct the 
parties to bear their own costs. 


Revision allowed. 
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AIR 1976 PATNA 92. 
S. K. CHOUDHURI, J. 
Ram Pragas Singb, Appellant v. Ga- 


. jendra Prasad Singh and another, Res- 
pondents, 
A. F., A. D. No. 433 of 1973, D/- 22-7- 


1975.* 


{A) Civil P. C. (1908), Order 8, Rule 
5, Order 12, Rule 1 — Handnote — Exe- 
cution — Admission — Burden of proof 
— Statement that signature was append- 
ed on blank paper does not amount to ad- 
mission of execution of handnote — AIR 
1930 Pat 598 held impliedly overruled by 
AIR 1931 Pat 219 and AIR 1931 Pat 266 — 
(4) Evidence Act (1872), Secs. 101-104; 
(2) Deed — Execution). 


Where in a suit ona handnote, the 
only admission made by the defence was 
that the defendant gave his thumb im- 
pression on a blank paper to a third per- 
son from whom he took certain loan 
which was afterwards repaid and it was 
further pleaded that it may be that the 
third person handed over the said paper 
to the plaintiff which had been utilised 
for the instant suit, the pleading in de- 
fence does not amount to an admission of 
execution of the handnote, and therefore, 
the initial onus which lay on the plaintiff 
to prove that the handnote was duly exe- 
cuted, was not discharged by proving the 
identity of the thumb impression. It rust 
be further proved that the thumb impres- 
sion was given on the document after it 
had been written out and completed, ATR 
1930 Pat 598 held impliedly overruled by 
AIR 1931 Pat 266 and AIR 1931 Pat 219 
and AIR 1940 Pat 377 and AIR 1972 Pat 
216. Disting: AIR 1957 Pat 64 and AIR 
1931 Pat 266 and AIR 1931 Pat 219, Rel. 
on. (Paras 6. 7) 
Cases Referred: Chronological Paras 
AIR 1972 Pat 216 = 1972 BLJR 255 5 
AIR 1957 Pat 64 6. 7 
AIR 1940 Pat 377 21 Pat LT 845 6 
AIR 1931 Pat 219 12 Pat LT 233 6,7 
AIR 1931 Pat 266 12 Pat LT 231 6,7 
AIR 1930 Pat 598 11 Pat LT 606 6.7 

Devakant Choudhary. for Appellant; 
Lakshman Saran Sinha and Guru Saran 
Sharma. for Respondents. 


JUDGMENT:—— This second: appeal- 
is preferred by the plaintiff against the 
concurrent judgments of the courts below 
dismissing the suit filed on the basis of a 
handnote. 

2. The plaintiff filed a suit for rea- 
lisation of Rs. 2,100/-. The plaintiff's 
case. in short, was that this advance of 
Rs. 2,100/- was given on execution of a’ 
handnote by the defendant on the 21st 
of July. 1963 and the defendant also 


*(From order of Shrideo Mishra, 2nd 
Addl. Sub. J., Darbhanga, Di- 12-5-1973). 
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apprehended that the 
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agreed to pay an interest at the rate of 
Re. 1/- per cent. per month. The amount 
not having been paid in spite of demands, 
the present suit was filed. 


3. The defence was that the hand- 
note was not executed by the defendant. 
The further defence was that the loan 
was taken from one Ram Bilash Singh of 
village Mailam and he gave his thumb 
impression on a blank piece of paper at 
that time. Afterwards the said amount 
Was paid back to the said Ram Bilash 
Singh and the said Ram Bilash Singh 
gave an impression to the defendant that 
the said paper had been torn by tearing 
off a certain paper in his presence, The 
further defence was that the defendant 
said Ram Bilash 
Singh tore a wrong paper and the real 
one containing his thumb impression was 
given to the plaintiff, who had utilized the 
same for the present suit, Thus jt has 
been alleged that the said handnote 1s 
forged and fabricated and the 
defendant never executed a hand- 
note in favour of the plaintiff. The l al- 
lesged handnote is also said to be with- 
out consideration. 


4. The trial court on a considera- 
tion of the evidence came to the finding 
that the left thumb impression on the 
handnote was that of the defendant. It 
further found that the handnote in suit is 
genuine and valid .but no advance was 
made by the plaintiff. As such, it dismiss- 
ed the suit. Lower Appellate Court held 
that the plaintiff failed to prove the exe- 
cution of the handnote and passing of 
consideration, It further found that the 
left thumb impression on the handnote 
was not that of the defendant. With the 
aforesaid finding it affirmed the judgment 
of ne trial court and dismissed the ap- 
peal. 


5. Mr, Devkant Chaudhary. learn- 
ed counsel appearing on behalf of the 
appellant has contended before me that 
in the present case it should be taken that 
the execution of the handnote has been 
admitted by the defendant as his case was 
that he gave the thumb impression on a 
paper which was handed over to one Ram 
Bilash Singh. He further contended that 
the plaintiff being the holder in due 
course of the said handnote is entitled in 
law to institute the present suit. Mr. 
Lakshman Saran Sinha appearing on be- 
half of the respondents, however, has con- 
tended that the statement that has been 
made in the written statement cannot 
amount to an admission of the defendant 
of the execution of the handnote in favour 
of the plaintiff. Rather, if it is construed 
as a whole, it should be taken that there 
has been specific denial of the execution 
of any handnote in favour of the plain- 
tiff. I have already stated above the rele- 
vant cases of the parties which are neces- 
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sary for determination of the present ap- ` 
peal. From the written statement it 
would be found that in explicit terms 
there has been no admission by the de- 
fendant regarding execution of the hand- 
note. The only admission made was 
that he gave his thumb impression in 3 
sada paper to one Ram Bilash Singh from 
whom he took certain loan which was 
afterwards repaid and in presence of the 
defendant at the time of the payment of 
the said amount the said Ram Bilash Singh 
tore off the paper bearing thumb impres- 
sion of the defendant, He further plead- 
ed that it may be that the said Ram 
Bilash Singh handed over the said paper 
to the plaintiff which has been utilised 
for the present case. This is the rele-. 
vant case that has been made out in the 
written statement. 


6. Mr, Dev Kant Chaudhary con- 
tended that the aforesaid statement will 
amount to an admission of execution of 
the handnote. He relied upon a single 
Judge decision of this Court in Sandeo 
Mauar v. Pulesar Nonia, reported in AIR 
1930 Pat 598. In that case it has been 
held that a pleading to the effect that 
the defendant put his thumb impression 
on a blank piece of paper upon which it 
was intended that a kabuliat should be 
written out and that this may be the 
thumb impression and paper which had 
been utilized for the handnote is a clear 
admission of the execution of the hand- 
note by the defendant. The said single 
Judge decision fully supports the conten- 
tion of learned counsel for the appellant. 
But learned counsel for the respondents 
drew my attention to a Bench decision of 
this Court in Chulhai Lal Dass v. Kuldip 
Singh, (AIR 1931 Pat 266). This Bench 
decision has laid down just the contrary 
to what has been laid down by a single 
Judge of this Court in Sahdeo Mauar’s 
case (supra). In this case, ie.. Chulhai 
Lal Dass’s case, the defendant admitted 
that he took loan of Rs, 300/- from the 
plaintiffs master and gave a thumb 
mark and signature acknowledging the 
loan. Afterwards the said document was 
converted into a handnote and it was 
made the basis of the suit. It has been 
held in that case that the said pleading 
would not amount to admission of execu- 
tion of the handnote and, therefore, ini- 
tial onus lay upon the plaintiff to prove 
due execution of the handnote and when 
the said onus is discharged. it is only then 
that the onus shifts upon the other side to 
show that no consideration passed under 
the said handnote. Another decision re- 
ported in the same volume was cited by 
learned counsel for the respondents, name- 
ly. Ram Lakhan Singh v. Gog Singh, (AIR 
1931 Pat 219). It has been held in this 
case that— 


ere Where the law places the 
onus on the plaintiff to prove that a docu- 
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ment is duly execuzed, the onus cannot pe 
discharged by merely proving the identity 
of the thumb impression, but it must be 
further proved that the thumb impression 


was given on the document after it had ° 


been written out and completed.” 


It has been contended by learned counsel 
for the respondents that in view of the 
aforesaid two Bench decisions of this 
Court, it would be deemed that Sahdeo 
Mauar’s case has stood overruled, The 
said contention of learned counsel, jn my 
opinion, is well founded. I do better if I 
refer here to a single Judge decision in 
Ramadhin Singh v. Siaram Singh, (AIR 
1957 Pat 64) wher2 both the aforesaid 
Bench decisions as well as single Judge 
decision have been considered. This case 
has also taken into consideration the case 
of Hriday Singh v. Kailash Singh, (AIR 
1940 Pat 377) which was strongly relied 
unon by learned counsel for the appel- 
lant. It is. therefore. not necessary for 
me to discuss Hriday Singh’s case (supra) 
separately. In this case, ie. Ramadhin 
Singh’s case (supra) the learned Judge 
after discussing the relevant decisions and 
the decision of Chulhaj Lal Dass’s case 
held as follows:— 


“On the basis of this authority, the 
onus was clearly upon the plaintiff. The 
appellant, however. relied upon the deci- 
sion of a single Judge of this Court in the 
case of Sahdeo Mauar v. Pulesar Nontia, 
11 Pat LT 606 = (AIR 1930 Pat 598). In 
this case, it was no doubt laid down that 
where in a suit on = handnote, the defen- 
dant admitted that he had put his thumb 
mark on a blank piece of paper upon 
which, he alleged, it was intended that a 
kabuliyat should be written out and pos- 
sibly that paper had been utilised for the 
handnote. the burden of proof was on the 
defence to explain how the handnote bear- 
ing the defendants thumb-impression 
came into existence. 


In my opinion, this decision is not a 
good authority in face of Division Bench 
decisions of this Court above referred to. 
Bath the cases came up for consideration 
in the case of Hriday Singh v. Kailash 
Singh. AIR 1940 Pat 377. That case 1s 
distinguishable from the present case as 
well as from the cases of 12 Pat LT 231 
= (ATR 1931 Pat 266) and 11 Pat LT 606 
= (AIR 1930 Pat 598). In that case the 
execution portion of the handnote clearly 
. indicated that the executor was appending 
his signature to a handnote and he also 
admitted the acceptance of the considera- 
tion. On these facts, their Lordships held 
that the onus was not on the plaintiff but 
on the defendant.” 


_ It is also necessary to refer to the 
ease cited by learned counsel for the ap- 
pellant. namely, Ganga Singh v. Ram 
Peyar Singh, (AIR 1972 Pat 216). But. 
in my opinion, this ‘case also does not 
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help the contention put forward by learn- 
ed counsel fer the appellant. In this case 
also as rightly pointed out by learned 
counsel for the respondents that due exe- 
cution of the handnote was admitted and, 
therefore, the onus was upon the defen- 
dant to prove either the plea of payment 
or that it was without consideration. 


T, Thus on a discussion of the 
decisions, referred to above, I come to the 
conclusion that the contention put for- 
ward by learned counsel for the appellant 
has no substance and it has been rightly 
held in Ramadhin Singh’s case AIR 1957 
Pat 64 (supra) that Sahdeo Mauar’s case 
ATR 1930 Pat 598 stood overruled by the 
subsequent Bench decision of this Court 
reported in AIR 1931 Pat 266 and AIR 
1931 Pat 219. referred to by me above. 


8. In the result, I find that there 
is no merit in this appeal and it is ac- 
cordingly dismissed, but in the circum- 
ee of the case, I make no order as to 
costs. 


Appeal dismissed. 
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Ram Prasad Rauniar and others, Ap- 
pellants v. Bishwanath Prasad Rauniar 
and others. Respondents, 


A, F. A. D. No. 583 of 1970, D/- 18-3- 
1975.* 

(A) Civil P, C. (1908), Order 22, Rules 
4 and 11 — Abatement — Suit for parti- 
tion between co-owners of land — Alienee 
from one of the co-owners also impleaded 
as defendant — Death of alienee pending 
appeal — Application for substitution of 
his heirs not filed within time — Alienee 
not being a necessary party the appeal 
held did not abate. -` 


An alienee or a transferee from one 
of the co-owners from out of any joint 
property really attains the status of a 
quasi-party. He may. if the parties so 
choose, be brought on the record in a par- 
tition suit. But if a question crops up as 
to whether such a transferee by virtue of 
his own right can insist on being brought 
on the record of a partition suit in his 
own independent capacity, the Court will 
not be bound to bring him so on record. 
He is not a necessary party for the effec- 
tive adjudication of the rights of the co- 
owners, In a pure suit for partition the 
derivative title of such a transferee does 
not fall for any adjudication. Therefore 
it cannot be said that in the absence of 
such a transferee who was added as a de- 
fendant in the suit and was one of the 
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appellants in the appeals, the rights and 
abilities of the parties in so far as the 


partition of the suit land Was concerned 
could not be effectively adjudicated upon. 


(Case law discussed), (Paras 4. 6) 
Cases Referred: Chronological Paras 
AIR 1940 PC 11 = 67 Ind App 11 4 
(1894) ILR 21 Cal 904 -4 
(1880) ILR 5 Cal 882 4 


Janeshwar Singh, Awadh Bihari Pra- 
sad and Uma Shankar Singh, for Appel- 
lanis: Sudhir Chandra Ghose. B. S. Gupta 
and B. N. Gupta, for Respondents. 


S. K. JHA, J.:— This is an appeal 
by defendants 1, 8 and 11 and the heirs of 
deceased defendant No, 9. The suit was 
filed in the Court of the Munsif, Buxar, 
by respondent No. 1 for partition by 
metes and bounds of his eight annas snare 
in the suit properties. The properties in 
suit comprise only two plots of land. viz., 
Survey Plots Nos, 1176 and 1533, mea- 
suring, respectively, 17 and .34 acres, si- 
tuate at mauza Pandey Patti within 
Buxar Police station, The trial Court had 
decreed the suit for partition. The lower 
Appellate Court. where appeal had peen 
preferred by original defendants 1. 8. 9 
and 11, namely, the first three appellants 
and the predecessor-in-interest of appel- 
lants 4 to 9 of this Court. has dismissed 
the appeal on the ground of abatement. 
Being aggrieved by the judgment and de- 
cree dismissing the appeal on the ground 
of abatement, the appellants have come 
to this Court. 


2. The short facts relevant for the 
purpose of disposal of the appeal are 
these. The case of plaintiff respondent 
No. 1 was that the aforesaid two plots ap- 
pertaining to khata No. 109 were jointly 
recorded in the cadastral survey record- 
of~rights in the names of the plaintiffs 
father and one Parmeshwar. who is said 
to have been the father of Jagarnath, 
Hari. Ramanandan and Rama. It was as- 
serted in the plaint that the interest of 
the two joint owners. namely, the plain- 
tiffs father and Parmeshwar aforesaid, 
was eight annas each. Defendants 1 to 7 
were the heirs of Jagarnath. Hari and 
Ramanandan whereas defendant No. 8 
was Rama aforesaid. According to the 
Diaintiff’s case, he was entitled to the 
eight annas moiety. while the remaining 
eight annas belonged to defendants Nos. 1 
to 8. Defendant No. 9 was alleged to be 
a purchaser from defendant No. 8 by two 
registered sale deeds one in respect of 
.022 acre and the other in respect of 
18 dhurs in survey Plot No. 1176. Defen- 
dant No. 10 likewise was said to be a pur- 
chaser of a portion from out of the share 
of some of the defendants other than de- 
fendant No. 8. Defendant No. 11 was said 
to have purchased some share and was 
added subsequently in the suit as a party 
defendant and was not impleaded on the 
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allegation that he was a purchaser of a 
portion of- both the plots from some of 
the other eco-sharers after the filing of 
the suit. Defendants Nos. 1. 8, 9 and 11 
filed separate written statements, and the 


` case of the contesting defendants was that 


instead of eight annas share claimed by 
the plaintiff. actually he was entitled to 
one-third moiety in the suit properties,. 
one-third share belonged to defendants 
Nos. 1 to 7 and the remaining one-third 
belonged to defendant No. 8. The three 
purchasers, viz.. defendants Nos. 9 to 11. 
claimed to have rightly purchased the 
land from the suit plots from the differ- 
ent defendants. Their further case was 
that partition on the basis of one-third 
share had been effected long ago and that 
therefore. a fresh suit for partition was 
not maintainable. 


3. The trial Court framed a num- 
ber of issues. The only three issues 
which are being mentioned are relevant 
for the purpose of disposal of this appeal. 
They are issues 2, 3 and 4. f 
Issue No. 2:— 

“Is the share claimed by the plaintiff 
in the two suit plots correct ?” 
Issue No. 3:— 

“Is the plaintiff entitled to a decree 
for partition of the suit plot by metes and 
bounds ?” 

Issue No. 4:— 

“Have defendants Nos. 9 and 10 ac- 

quired any valid title in the suit land ov 
virtue of their purchase to the detriment 
of the plaintiff ?” 
With regard to Issues 2 and 3 the finding 
recorded by the trial Court was that the 
Share claimed by the plaintiff in the two 
pilots was correct and further that there 
had been no previous partition by metes 
and bounds and, therefore, the plaintiff 
was entitled to a decree for partition by 
metes and bounds, With regard to issue 
No. 4 the trial Court found that, te quote 
its language,— 


“By the first sale deed defendant No. 
9 purchased .022 acre in S. P. No. 1178. 
In the same plot through the other sale 
deed she purchased 18 dhurs more. De- 
fendant No. 10 has purchased in S. P. No. 
1533 even a little less than his vendor's 
share. Defendant No. 9 also has not pur- 
chased more than the total share of de- 
fendant No. 8 in the two plots. They 
must be held therefore to have acquired 
valid title in the land purchased by them. 
But it will be without detriment to plain- 
tiffs interest, Since I have said that de- 
fendant No. 9 through her two sale deeds 
had not purchased more than the total 
share of her vendor and I have found that 
there has been no partition as yet by 
metes and bounds the question of Hmita- 
tion and adverse possession does not 
arise.” 
Accordingly, a preliminary decree for 
partition was passed by the trial Court 


— 
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declaring the plaintiffs share in the suit 
plots to the extent of eight annas. with a 
further direction that the plaintiff respon- 
dent No, 1 would be entitled to get a par- 
tition by metes and bounds through ap- 
pointment of a pleader commissioner who 
was also directed not to disturb the pur- 
chasers’ possession. Against the aforesaid 
. preliminary judgment and decree defen- 
dants Nos. 1, 8. 9 and 11 preferred an ap- 
peal before the Lower Appellate Court. 
During the pendency of the appeal there 
Musammat Dhana Kuer, defendant No. 9 
who was appellant No. 3 died. It appears 
that no step was taken by the remeining 
apoellants for setting her name expunged 
from the record and her heirs legally sub- 
stituted in her place in the appeal, On 
the 9th of Febuary 1970 the plaintiff res- 
pondent No. 1 filed a petition stating be- 
fore the Lower Appellate Court that 
Musammat Dhana Kuer aforesaid had 
died on the 25th of June, 1963, to the 
knowledge of the other appellants there, 
and since no step for substitution of her 
legal heirs had been taken the whole ap- 
peal had abated. On the 12th of Febru- 
ary. 1970, Dinanath Sah, husband of the 
deceased Dhana Kuer, and Madan Prasad, 
‘Gaya Prasad and Chhotan Prasad, who 
are her sons, and Suryamukhi Devi and 
Parbati Devi, her daughters, all of whom 
are appellants before this Court. filed a 
petition before the Lower Appellate Court 
for being added as parties to the appeal 
there. They had asserted in the petition 
that the aforesaid Dhana Kuer had aec- 
quired interest in the joint property and 
had been made a pariy defendant to the 
suit in the capacity of a transferee from 
defendant No. 8. It was also stated in the 
petition that the vendor of Dhana Kuer, 
namely, Rama Sah, was already an appel- 
lant before the Lower Appellate Court 
and that, therefore, Dhana Kuer was not 
a necessary party to the appeal. It was, 
however, prayed that in the circumstances 
those heirs should be added as parties to 
the appeal in place of their predecessor- 
in-interest, Dhana Kuer. The Lower Ap- 
pellate Court, however. held that since no 
application for sukstitution had been filed 
within ninety days of the death of Dhana 
Kuer and no application for setting aside 
abatement had been filed. nor had any 
application for the condonation of the 
delay been filed under Section 5 of the 
Limitation Act, the substitution could not 
be allowed. Their petition was accord- 
ingly rejected, and it was held that the 
appeal “had abated as against Dhana Kuer, 
appellant No. 3 before the Lower Appel- 
late Court. It was further held that since 
the appeal arcse out of a partition suit 
the entire appeal must be held to have 
abated, 


4. The short question that falls 
for determination in this case is as to 
whether the appeal in the Lower Appel- 


A. LR. 
late Court could be said to have abated 
in so far as the original defendant No. 9, 
Dhana Kuer, who was appellant No. 3 
there, was concerned. Whereas Mr. Ja- 
neshwar Singh, learned counsel for the 
appellants, urged that the principle of 
abatement could not be said to be attract- 
ed on the facts and in the circumstances 
of the instant case, learned counsel for 
the respondents submitted that the ap- 
peal had rightly been held to have abated 
the Lower Appellate Court and that 
since the appeal had arisen out of a decree 
a partition suit, the Court below must 
be held to have rightly held the appeal 
to have abated, In my view. the conten- 
tion put forward by learned counsel for 
the appellants seems to have much sub- 
stance, For the purpose of deciding as to 
whether abatement at all could be said to 
have occurred in the Lower Appellate 
Court, the first 
would be as to whether Dhana Kuer was 


5 


B 


a necessary party to the suit itself. As 


already stated above and as has been held 
by the trial Court, she had purchased a 
portion of the interest of defendant No. 8, 
and the interest so purchased by her, ac- 
cording to the finding of the trial Court, 
was much within the area to which. even 
according to the plaintiffs case, defen- 
dant No. 8 would be entitled on partition. 
It is true that a partition necessarily af- 
fects the interest of a purchaser or an 
alienee of an undivided share, since after 
the partition his security is upon the di- 
vided share or the separate allotment 
made when the equities are being finaily 
adjusted at the time of partition by metes 
and bounds. Formerly, there seemed to 
be some amount of divergence of opinion 
as to whether a transferee or a mortgagee 
who had either purchased or got in mort- 
gage some property from out of undivid- 
ed share of joint or co-owners could be 
held to be a necessary party in a suit for 
partition. In Mohindro Bhoosun v. Soshee 
Bhoosun, (1880) ILR 5 Cal 882. however, 
Sir Arthur Wilson was dealing with a 
question as to whether a person having a 
disputed claim to be a mortgagee from 
the plaintiff in a partition suit could be 
joined as a necessary party to ‘the action: 
and while refusing the application Sir 
Arthur held; 


“The question as between the plain- 
tiff and the defendant is who is entitled to 
the property in dispute? To determine 
that question it is not necessary that the 
mortgagees should appear: they will not 

bound by any finding come to in their 
absence. In case of a decree for partition 
being made the mortgagees should have 
leave to come in and attend the partition 
proceedings.” 
So also in Khetterpal Sritirutno v. Khelal 
Kristo Bhuttacharjee, (1894) ILR 21 Cal 
904, Sale, J., stated the practice being fol- 
lowed in such matters in these terms: 


consideration relevant. 
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on demand charges. 
follows :-— 
td) IN CASE OF RUNNING INDUS- 
TRIES 
Wage relief in demand: (A _B)Xx60 
A 


charges/M. M. C. : 

A: Is base/normal consumption of the 
consumer., 

B: Is actual consumption during any 
power cut month of a consumer. 


No relief will however be admissible 
where the relief accruable is 10% or less 
in demand charges/minimum charges. 
Charges assessed shall also not be less than 
the unit charges. 

Note: The base/normal consumption. 
ïe. ‘A’ shall be the same as has been 
advised earlier through various circulars 
and has been adopted for fixing the unit 
quota of various consumers.” 

13. In nutshell. by this formula. 
60% of the loss was borne by the Board 
and 40% was left to be borne by the con- 
sumer. It is also provided in the formula 
that in case anv industrial consumers in- 
cluding the Furnace category consumers 
suspended their industrial production due 
to inadequacy of power, they were not 
liable to pay the minimum charges during 
such non-production period in case they 
served seven davs’ notice on the Board. 
This formula was made applicable to the 
old as well as the new tariff with respect 
to both the medium and the large supply 
consumers. The Haryana Board in its 
affidavit. dated May 14. 1975. agreed to 
give relief to its consumers on the basis 
of Punjab formula during the period in 
which old schedule of tariff was applic- 
eble on the ground that that schedule 
was similar to that of the Puniab. The 
Board. however. put a condition that it 
will give relief on that pattern, if all the 
consumers agreed to accept it. The offer 
of the Board was thus subiect to accept- 
ance by all the consumers. The question 
was put to the learned counsel for the 
parties. They stated that some of the 
petitioners showed preference for the 
Puniab formula whereas the others for 
the Haryana formula. There was no un~- 
animity between the petitioners on any 
one pattern. the circumstances, there 
is no alternative but to accent the formula 
on which the Board has agreed to give 
relief to all the consumers. namely. the 
Haryana formula. The contention of the 
learned counsel of the petitioner is, there- 
fore, rejected. 

14." The learned counsel for the 
petitioner has next argued that the new 
tarif was applied retrospectively. He 
further submits that the tariff could come 
into operation prospectively. This con- 
tention of the learned counsel for the 
petitioner has also no merit. The Board 
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The formula is as 


Northern India Iron & Steel Co. v. State 
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has submitted the copies of the resolu- 
tions. dated June 29. 1974. and September 
9. 1974. In the former resolution. it is 
stated in Item No. 48 that the reconstruc- 
tion of tariff for steel furnaces would take 
effect from the first meter reading falling 
due after August 1. 1974. In the other 
resolution, it is provided that the revised 
rate shal] be applicable on the energv 
consumed after the meter reading falling 
in September. 1974. that is. for the bills 
prepared on the basis of readings taken 
in October, 1974. The language of both 
the resolutions indicates that both of them 
are prospective, In view of the aforesaid 
circumstances, the contention of the 
learned counsel for the petitioner is re- 
jected as having no merit. 


15. It is then argued on behalf of 
the petitioner that the Board gave new 
connections in spite of the fact that it had 
no energy to supply. He submits that if 
there was shortage of electricity, connec- 
tions should not have been given to the 
new consumers. He also says that the 
petitioners are entitled to the relief claim- 
ed as the Board is responsible for creat- 
ing shortage of electric energy to some 
extent. The reply of the Board is that it 
was fulfilling its previous commitments in 
giving the new connections. It also says 
that it had to take into consideration the 
overall development of the State, vis a 
vis, future power development. The 
Board was bound to give connections to 
such persons with whom it had entered 
into apreements. In case, it had commit- 
ted breach of the agreement, it would 
have become liable to legal consequences. 
The State of Haryana is a developing 
State. The shortage cannot be ascribed 
to be permanent feature. It is a temporary 
phase, In case. the Board stops giving of 
new connections, it may affect the future 
economy of the State. In these circum- 
stances, there is no merit in the conten- 
tion of the learned counsel for the peti- 

oner, 


16. The next contention of the 
learned counsel for the petitioner is that 
the electricity duty under the Puniab 
Electricity (Duty) Act, 1958, could be 
charged by the Board on the energy con- 
sumed by the petitioner and not on the 
demand charges. He says that the act of 
the Board in collecting duty on the de- 
mand charges was illegal and against the 
provisions of the Duty Act. In order to 
determine the question, some of the pro- 
visions of the Duty Act as amended by 
Haryana Act 16 of 1974; and those of the 
Punjab Electricity (Duty) Rules 1958 
(hereinafter referred to as ‘the Rules’) 
may be noticed. Section 3 of the Duty 
Act is the charging section. Sub-section 
(1) of Section 3 says that there shall be 
levied and paid to the State Government 
on the energy supplied by the Board to 
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a consumer or a licensee a duty. to be 
called the ‘electricity duty’ computed at 
the rates given therein. Clause (i) of sub- 
section (1) relates to consumption of 
energy by a domestic consumer, clause (ii) 
by a commercial consumer and clause (iii) 
by other category of consumers. Clause 
fiii) prescribes a rate of duty not exceed- 
Eng 50% of the price of energy supplied 
in a month as the Siate Government may 
from time to time by notification specify 
in that behalf. It is an admitted case of 
the parties that the petitioner is liable to 
pay duty under Section 3 (1) (iii). It has 
already been discussed above that the 
patterns of tariffs are either single part- 
tariff or two-part tariff, In the former, 
all the charges are included in the energy 
charges whereas in the letter, it is not so. 
fn the two-part tariff, the demand charges 
cover investment and also the standing 
charges to some extent, In order 
fo supply electricity. it is neces- 
sary that some capital investment is 
made in order to fix installations and pro- 
vide lines, Unless it is done. the electric 
energy cannot be supplied. The two-part 
tariff is a recognised method of dividing 
the charges into two heads. That shows 
that the minimum demand has got con- 
nection with the supply of electric 
energy. It has already been stated that 
if single part tariff sysiem is adopted, 
then the charges of electric energy are 
much higher than those in the two-part 
tariff. The two-part tariff is a system 
evolved for charging the consumers of 
certain categories who have large con- 
sumption. It cannot be held that the de- 
mand charges are not part of energy char- 
ges. In this view. I get support from the 
observations of a learned Division Bench 
` judgment of Rajasthan High Court in M/s. 
Aditya Mills Ltd.. Madanganj Kishengarh 
v. Rajasthan State Electricity Board. Jai- 
pur. AIR 1969 Raj 254, wherein it was 
observed as follows:— 


“In case of ‘Large Industrial Loads’ 
charges are made for consumption of 
electricity under two heads. viz., Demand 
Charges and Energy Charges. The two- 
part rate is only a system of charging. 
There are two methods of charging pres- 
cribed in the ‘tariffs’. one is what may be 
termed one part rates. i.e., a single charge 
is made on the basis of quantity of energy 
consumed or which is supposed to cover 
both the demand costs and the output 
costs. The other is two-part rates which 
provides specifically for the demand costs. 
The two parts rate is in two component 
parts a separate demand charge. Conse~ 
quently the surcharge is leviable on the 
Demand charges as well as Energy char- 
ges, It cannot be said that Demand Char- 
ges are not part of consumption charges 
and that the surcharge can be made ap- 
plicable to energy charges and not to de=- 
mand charges.” 


Northern India Iron & Steel Co, v. State 


A.L R. 


17. The supply of energy has, 
therefore, a direct connection with the 
demand charges and the consumer is Hable 
to pay the duty on it along with the duty 
on energy charges. This conclusion, fur- 
ther gets support from Rule 3 of the Rules 
wherein it is mentioned that the duty 
under clause (iii) of sub-section (1) of 
Section 3 of the Duty Act shall be cal- 
culated on the price of the energy reco- 
verable at the net rate of the Board which 
will include the demand charge when the 
supply is governed by a two-part tariff. 
The State Government had been given 
powers to make rules inter alia for the 
manner of calculating the duty (including 
marginal adjustments) under Section 1%. 
The State Government, therefore. could 
prescribe as to how the duty could be cal~ 
culated in case there was two-part tariff. 
After taking into consideration all the 
aforesaid circumstances. I am of the view 
that the State is entitled to recover duty ° 
on the demand charges. 


18 The next contention of the 
learned counsel for the petitioner is that 
Rule 3 of the Rules js ultra vires Section 
3 of the Duty Act. He submits that the 
State Government could not say that the 
consumer was liable to pay duty om the 
demand charges when Section 3 authori- 
zes the State Government to charge duty 
on the consumption of electric energy. 
This contention of the learned counsel 
for the petitioner has also no merit. I 
have already held that the two-part tariff 
is only a system of charging for consump- 
tion of electric energy. The State Gov- 
ernment, therefore, in two-part tariff 
could prescribe that the duty was pay- 
able on the demand charges. In these cir 
cumstances, the rule cannot be held to be 
ultra vires Section 3 of the Duty Acct. 


19. It is then contended by the 
learned. counsel for the petitioner that the 
Board according to the schedule of tariff 
was entitled to add surcharge on the bill 
for consumption of energy and not on that 
of the demand charges. This contention 
is similar to that as has been dealt with 
above, wherein it was argued that the 
duty was not payable on the demand 
charges. In view of the reasons detailed 
above, the Board is entitled to charge 
surcharge on the demand charges. im addi- 
tion to energy charges. I am: fortified in 
my conclusions by the decision of the 
Rajasthan High Court in M/s. Aditya 
Mills’ ease (supra). 

20. The learned counsel for the 
petitioner has then argued that the Board 
had given an undertaking fhat mo sur- 
charge would be charged from the consu- 
mer for a period of five years from the 
date of giving the connection. He states 
that in spite of the undertaking the 
Board had started charging it within that 
Period, Mr. Jain, the learned. counsel. for 
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the Board, has stated that no surcharge 
was charged. during a period of five years. 
He has further stated that in case the 
Board by mistake had charged any 
amount on account of surcharge within 
fhe aforesaid period, the consumer can 
make an application to that effect and the 
Board will refund the amount, In view 
of the undertaking given by Mr. Jain, I 
need not go into this matter. 

2i. The learned counsel for , the 
petitioner has also argued that in case a 
factory had been closed by consumer on 
account of non-supply of energy in that 
case the Board should not charge demand 
charges, even though no notice had been 
served on it in terms of Circular No. 5/75, 
dated April 23, 1975. Mr. Pitam Singh 
Jain, the learned counsel for the Board, 
has given an undertaking that in such 
cases, the consumer would not be charg- 
ed demand charges. He has also stated 
that in case any consumer has paid such 
charges, the same would be refunded on 
making an application. In view of the 
undertaking of Mr. Jain, it is not neces- 
sary to deal with this matter. 

22. In the cases of Arc Furnaces, 
an additional argument has been raised 
that the consumer having an arc furnace 
has to pay Rs, 12/- per K. V. A. whereas 
a large supply consumer has to pay 
Rs. 10/- per K. V. A. as demand char- 
ges. Jt is contended that there are no 
reasons for charging Rs, 12/- per K. V. A. 
from a consumer having arc furnace. It 
is also contended that there is no rational 
basis for discriminating between a large 
supply consumer and an arc furnace con- 
sumer and, therefore, the clause regarding 
rates being discriminatory, is liable to be 
struck down. The Board in its affidavit 
has stated that the steel furnace is jerk 
type industry and it has to instal a much 
higher capacity of equipment for that in- 
dustry as compared to other large supply 
industrial consumers, It further says that 
the steel furnaces constitute a separate 
category and the charges are based on 
rational differentia. The averments in 
the affidavit filed on behalf of the respon- 
dents have not been controverted by the 
petitioners. It is an admitted fact that 
consumption in electric furnaces is very 
high. In order to meet that demand the 
Board has to fix very heavy installations 
at great cost. The owners of the steel 
furnaces thus create a class in themselves. 
It has not been alleged that the Board 
fixed different tariffs for the steel fur- 
naces owners inter se. The learned coun- 
sel for the petitioner has failed to show 
that the classification is unreasonable. In 
the abovesaid circumstances, the classi- 
fication of furnace owners is reasonable 
and is not hit by Article 14 of the Con- 
stitution of India 

23. The contentions raised by the 
learned counsel for the petitioner in the 
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case of medium supply consumer are the 
same. No fresh arguments have been 
raised therein. The above conclusions 
will, therefore, govern the said category 
of writs, 

24, For the aforesaid reasons, the 
writ petitions fail and the same are dis- 
missed. In view of the complicated ques- 
tions involved in the cases, I make no 
order as to costs. 

BHOPINDER SINGH DHILLON, J.:— 
I agree, 

Petitions dismissed. 
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Sant Lal and others, Petitioners V. 
ape of Haryana and others, Respon- 
ents. 


aoe Writ No, 604 of 1974, D/- 16-4. 


(A) Prevention of Food Adulteration 
Act (1954), Section 9 and Section 23 (i) 
{e} — Prevention of Food Adulteratior 
Rules 1955, Rule 8 — Appointment as 
Food Inspector — State Government can 
appoint persons of higher qualifications 
than those prescribed under Rule 8, 


The State Government is entitled to 
appoint as Food Inspectors persons posses- 
sing higher qualifications than those pres- 
cribed under Rule 8 but those persons 
must possess the minimum qualifications 
as prescribed under Rule 8 and the per- 
sons possessing the qualifications prescrib- 
ed under Rule 8 have no legal right to 
claim that they must be considered for 
appointment to the post of Food Inspector 
along with persons possessing higher qua- 
lifications who have been asked to apply 
for that post and the State Government 
in prescribing higher qualifications nei- 
ther changes Rule 8 nor exercises juris- 
diction which under Section 23 (1) (e) 
vests solely in the Central Government. 

l , (Paras 9, 10) 

Kuldip Singh with R. S. Mongia, for 
Petitioners; J. L. Gupta with A. K. Arora 
(for Nos, 4 to 7) and H. N, Mehtani. Dy. 
Advocate-General (Haryana). (for Nos. 1 
to 3), for Respondents. 


l ORDER:— The facts, as given in the 
petition, may briefly be stated thus: 


2. The petitioners, who have more 
than one year’s experience as qualified 
Sanitary Inspectors and have received 
more than three months’ training in Food 
Inspection and Sampling Work in the 
recognised laboratories, are working as 
Sanitary Inspectors and are posted as 
such at different places in the State of 
Haryana. It is alleged that the Haryana 
Government advertised one post of 
Government Food Inspector in the Health 
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Department in the pay scale of Rs. 140- 
350 and. according to the advertisement 
(annexure ‘A’ to the petition). only those 
Sanitary Inspectors who were graduates, 
had experience of one year and had re- 
ceived at least three months’ training in 
Food Inspection and. Sampling Work in 
any of the laboratories mentioned under 
the Prevention of Food Adulteration Act, 
1954 (hereinafter referred to as the Act), 
were eligible for appointment to the post 
of Food Inspector. The petitioners, who 
are working as Sanitary Inspector, are not 
graduates and in view of the advertise- 
ment were not eligible to apply for the 
post of Food Inspector. 


3. It is further averred that the 
post of Food Inspector is a statutory post 
and is governed by the provisions.of the 
Act and the Prevention of Food Adulte- 
ration Rules, 1955 (hereinafter referred to 
as the Rules), that under the provisions 
of the Act and the Rules the petiticners 
fulfilled the qualifications for being con- 
sidered for appointment to the post of 
Food Inspector and that the State of Har- 
yana had no authority in law to change 
or alter the qualifications for the post of 
Food Inspector by way of executive Ins- 
tructions, From the allegations 1m the 
petition it transpires that on the basis of 
the aforesaid advertisement respondents 
Nos. 4 to 7 were selected for appointment 
as Food Inspectors with the result that 
the present petition has been filed by the 
petitioners under Articles 226 and 227 of 
the Constitution of India for the issuance 
of a writ in the nature of certiorari 
quashing the advertisement, _ dated 7th 
February, 1973, and the selection of res- 
pondents Nos. 4 to 7, made in response to 
the said advertisement, 

A, Written statements have been. 
filed separately on behalf of respondents 
Nos. 1 and 2 and respondents Nos. 4 to 7 
in which the issuance of the advertise- 
ment and the selection made thereafter 
have been justified. 

5. Mr. Kuldip Singh. learned 
counsel for the petitioners raised the fol- 
lowing two contentions:— 

(i) That qualifications for appointment 
as a Food Inspector have been prescribed 
under Rule 8 of the Rules and those qua- 
lifications cannot be changed by any exe- 
cutive order, an 

(ii) That under Section 23 (1) (e) of 
the Act. power to prescribe qualifications 
vests with the Central Government and 
the State Government has no power to 
prescribe any other qualification. 


6. On the ea Pana ee 
tended by Mr. J. L. Gupta, whose submis” 
sions were adopted by Mr. H. N. Mehtani, 
learned Dy. Advocate-General, Haryana, 
that the State Government had power to 
prescribe higher qualifications, that a 
8 in no way took away that power. of the 
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State Government and that the adver- 
tisement published and the selection made 


in response thereto was justified and im 
accordance with law. 


7. After giving my thoughtful 
consideration to the entire matter. IT am 
of the view that there is considerable 
force jn the contentions of the learned 
counsel for the respondents, Rule 8, 
which prescribes the qualification for ap- 
pointment as Food Inspector, is in the 
following terms: 


“Qualifications of Food Inspector — 
A person shall not be qualified for ap. 
pointment as food inspector. unless he— 
(i) is a medical officer in charge of the 
health administration of a local area; or 
(ii) is a Graduate or a Licentiate in 
Medicines, and has received at least one 
month’s training in food inspection and 
sampling work approved for the purpose 
by the Central or’ the State Government; 
Gii) is a qualified ‘Sanitary Inspector 
having an experience as such for a mini- 
mum period of one year and has received 
at least three months’ training in food ins- 


pection and sampling work in any of the 


laboratories 
Rule 6; or 

(iv) is a Graduate in Science with 
Chemistry as one of the subjects or a gra- 
duate in Agriculture, Food Technology or 
Dairy Technology, and has received at 
least three months’ training in food ins- 
pection and sampling workin any of the 
ae referreg to in clause (i) of 

ule 6: 


Provided that a person who is a Food 
Inspector on the date of commencement 
of the Prevention of Food Adulteration 
{Amendment) Rules, 1968, may continue 
to hold office as such subject to the terms 
and conditions of service applicable to 
him, even though he does not fulfil the 
a aca laid down in clauses fi) to 
iv)” . 

8. The power to appoint Food Ins- 
pectors is given under Section 9 of the 
Act. which is to the following effect:— 


“Food Inspectors. (1) The Central 
Government or the State Government 
may by notification in the Official Gazette, 
appoint such persons as it thinks fit, hav~ 
ing the prescribed qualifications to be food 
inspectors for such local areas as may be 
assigned to them by the Central Govern- 
ment or the State Government. as the 
ease may be: 


Provided that no person who has any 
financial interest in the manufacture. ime- 
port or sale of any article of food shall 
be appointed to be a food inspector unde 
this section. 

(2) Every food inspector shall be 
deemed to be a public servant within the 
meaning of Section 21 of the Indian Penal 
Code (45 of 1860) and shall be officially 
subordinate to such authority as the Gov- 


referred to in clause (i) of 
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ernment appointing him. may specify in 
this behalf,” 

9. On the respective contentions of 
the learned counsel for the parties, the 
question that arises for consideration Is 
whether those persons alone. who fulfil 
the qualifications given in rule 8, are en- 
titled as a matter of right, to be consi- 
dered for appointment as Food Inspectors 
and the State Government is debarred 
from recruiting any other person who 
possesses the qualifications prescribed 
under rule 8 and also some higher quali- 
. fications. without giving opportunity of 
consideration to those persons who are 
eligible under rule 8. After considering 
all the aspects of the matter, I am of the 
opinion that the answer to the question 
has to be in the negative. In my view the 
object of Rule 8, which was substituted 
by the amendment made through the Pre- 
vention of Food Adulteration (Amend- 
ment) Rules, 1968, was to ensure that no 
lower standard was adopted by the States 
as previously, according to clause (iii) of 
‘the old Rules, it was within the power of 
the State Government to prescribe any 
qualifications in cases of Sanitary Inspec- 
tors or Health Inspectors for appointment 
as Food Inspectors. This power was re- 
gulated by the amended Rules laying cer- 
tain minimum qualifications, but by no 
stretch of reasoning the amended Rules 
could ever have been meant to pin down 
the States to appoint a person as Food Ins- 
pector who possesses only the prescribed 
qualifications and not to appoint any other 
person who. in addition. to the prescribed 
qualifications, also possesses higher queli- 
fications. I do not agree with Mr. Kuldip 
Singh that the amendment is a clear 
pointer to show that the State Govern- 
ments were deprived of the power of Dres- 
cribing higher qualifications for appoint- 
ment of a person as Food Inspector and 
that by amending the rule, the intention 
of the framers was to limit the appoint- 
ment as Food Inspectors only to those 
persons who fulfil the minimum qualifica- 
tions laid down in Rule 8 


10. There is no Sainsaying that the 
job of Food Inspectors is of considerable 
importance and they have to perform du- 
ties which require efficiency, higher intel- 
ligence and integrity specially in the pre- 
sent times when adulteration is rampant 
and to check it effectively persons of 
higher qualifications are required. For 
the State Government to have recourse to 
recruitment of such persons, is in no way 
unreasonable nor could it ever be the in- 
tention of the framers of the Rules that 
the State Governments would not be en- 
titled to appoint persons possessing higher 
qualifications than the ones prescribed 
under Rule 8, as Food Inspectors. During 
the course of arguments it was conceded 
by Mr. Kuldip Singh that while issuing 
the advertisement in question. the State 


Guru Nanak University v. Iqbal Kaur (FB) 


P. & H. 69 


Government could say that persons pos- 
sessing higher qualifications than those 
prescribed would be given preference, If 
that be so, then I cannot understand why 
it would be necessary (as argued by Mr, 
Kuldip_Singh) to invite applications from 
those persons also who do not Possess 
such higher qualifications and would it 
not be futile to do so. Tt is the preroga- 
tive of the State Government to appoint 
a person as Food Inspector whom it con- 
siders fit under Section 9 of the Act and, 
for that purpose, the State Government 
can certainly prescribe higher qualifica- 
tions in order to get the best talent to 
man its services. But this power has to 
be exercised with one limitation and that 
is that the persons, who are to be appoint- 
ed as Food Inspectors, must possess the 
minimum qualifications as given in Rule 
8. The State Government by prescribing 
higher qualifications is neither changing 
the rule nor exercising jurisdiction, which, 
under Section 23 (1) fe) of the Act. vests 
solely in the Central Government. The 
petitioners have no legal right to claim 
that they must be considered for appoint- 
ment to the post of Food Inspector as they 
possess the qualifications prescribed under 
Rule 8 along with the persons who pos- 
sess higher qualifications and. who have 
been asked to apply. The impugned ad- 
vertisement has been issued rightly by the 


State Government and the same does not 
‘suffer from any legal infirmity. 


_ il. In the view I have taken, it is 
not necessary to deal with the other con- 
tentions of Mr. J. L, Gupta on which he 
onni to support the impugned advertise- 
ment, 


12. For the reasons recorded 
above, this petition fails and is dismissed 
with costs, Counsel’s fee Rs 100/-. 

Petition dismissed, 
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A, D. KOSHAL, S. S. SANDHAWALIA 
AND PREM CHAND JAIN, JJ. 
Guru Nanak University. Appellant 

v. Dr. (Mrs.) Iqbal Kaur Sandhu and 

others, Respondents. 


L. P. A. No. 189 and Civil Misc. No, 
1213 of 1975, D/~ 17-5-1975.* 


(A) Constitution of India, Article 226 
— Certiorarj — Jurisdiction of High Court 
— Finding about a document being forg- 
ed if can be arrived at, (1975) 1 Serv LE 
874, Reversed. 


LSE DSL Ae RCE ee 
*(Against Judgment of Ajit Singh Bains, 
J. in C. W, P. No. 177 of 1974, D/- 4-3- 
1975, Reported in (1975) 1 Serv LR 874), 


LS/LS/E305/75/LGC 
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The jurisdiction in a writ of’ certio- 
rari is normally confined to facts alleged 
and admitted om affidavits or those not 
seriously traversed om the record. It is 
an extraordinary remedy: resorted to when 
the basie factual position is not in dispute. 
It tas: to be borne in mind that the writ 
jurisdiction is not and cannot be made. a 
substitute for regular trial by way of a 
suit for determinatfom of contentious mat- 
ters im which the parties are diametrically 
opposed! om material facts, This indeed is 
a reason for declining to exercise the dis- 
cretionary writ jurisdictiom in cases where 
intricate and disputed questions of facts 
are raised unless of course as a very ex- 
ceptional measure, the writ Court itself 
proceeds to record evidence and then ar- 
rives at a finding thereon. Apart from the 
fact that this: is rare and is ind2ed resort- 
edi tọ for very special reasons, it is ele- 
mentary that the Court would then allow 
the parties the right of Ieading evidence, 
production and cross-examination of wit- 
nesses and the rebuttal thereof in order 
to arrive at a considered finding of fact. 

(Para 14) 

The risk of arriving af a finding. on 
mere affidavits. by the High Court itself 
that a document is forged and manufac- 
ured. is indeed so manifest that it does 
not require any great elaboration, Equal- 
ty such a finding regarding a document 
which hag beem subscribed to as authen- 
tic by very respectable persons who are 
parties thereto or are executants thereof 
would amount to a trial im absentia of 
these persons and . would be tantamount 
to a finding of criminal forgery against 
them without even affording them the 
least opportunity to show otherwise. This 
is a result which.is contrary to the very 
elements of the systems of jurisprudence. 
Unless ag an exceptional measure, the 
issue: of fact was im terms put to trial and 
the parties allowed the rights of leading 
evidence etc., with all the trappings of a 
fair trial. a finding about the documents 
im question being forged. could not be ar- 
rived’ at within the extraordinary jurisdic- 
tion of a writ of certiorari. (Case law dis- 
cussed), (1975) 1 Serv LR 874. Reversed. 

(Para 15) 

(On examining the facts and merits 
of the case it was held that the docu- 
ments in question which indicated the 
facts and. communications regarding non- 
confirmation of the petitioner could not be 
said to be forged ones.) 

(Paras. 18, 19, 20. 25) 


(B) Guru Nanak University Amritsar 
Act (2f of 1969), Section I9 — Statutes 
framed under, Statute 31 (2) — Proba- 
tioner — Confirmation of — Sending of 
work and conduct report of probationer to 
the. appointing. authority within prescribed 
time of 3 months before expiry of proba- 
tox period — Compliance of. (1975) 1 
Serv LR 874, Reversed. 
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The petitioner was appointed on 22-7- 
1972 in the post of Secretary -Sports 
(Women) on probation for one year, Her 
period of probation was hence due to ex- 
pire on July 21, 1973. 4 months prior to 
that the matter of her confirmation was 
duly initiated in the office and by April 5,. 
1973, the Vice-Chancellor had called for 
the report of the President of the Women 
Sports Committee which was forwarded 
to him on May 2, 1973. The Vice-Chan- 
cellor patently agreed with that recom- 
mendation and based his recommendation 
on the said report and in the meeting of 
the Syndicate on June 15, 1973, he read 
out that report and commended the same 
for acceptance. 


Held that apart from some marginal 
or a technical delay of a few days there 
was patent and substantial compliance 
with the provisions of statute 31 (2). The 
Vice-Chancellor being the controlling of- 
ficer as regards the petitioner was entitl- 
ed to report or opine upon the work and 
conduct of the petitioner and apart from 
his office establishment, ke was personal- 
ly seized of the matter by April 5. 1973, 
which was well within the prescribed time 
of three months before the expiry of the 
period of probation. The Vice-Chancellor 
Was competent to personally opine and 
report regarding the work and conduct of 
the petitioner-respondent but he rather 
fairly sought independent advice from 


. persons equally and more directly con- 


cerned with the work and conduct of the 
petitioner-respondent, namely. the Women 
Sports Committee of the Guru Nanak 
University, In this context, some excu- 
sable delay obviously took place and it 
was only on May 2, 1973, that the Presi- 
dent of the Women Sports Committee 
made the relevant report which is only a 
little less than the three months which 
was the statutory requirement. The Vice- 
Chancellor adopted and agreed with the 
said report. (Para 28) 


Further, the provisions of statute 31 
(2) being directory in nature even if there 
has been some infraction thereof (assum- 
ing so entirely for ithe sake of argument). 
then the same can possibly be of no great 
significance, (1975) 1 Serv LR 874, Re- 
versed, (Para 38) 


(C) Guru Nanak University Armitsar 
Act (21 of 1969), Section 19 — Statute 
framed under statute 31 (2) — Interpre- 
tation of — Provisions of statute 31 (2) are 
directory and not mandatory in nature. 
(interpretation of Statutes.) (1975) 1 Serv 
LR 874, Reversed, 


The various rules laid down for de- 
termining when a statute might be consi- 
dered as mandatory or directory are in- 
deed only aids for ascertaining the true 
intention of the framers thereof which is 
the crucial determining factor and the 


- 
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same must ultimately depend on its pecu- 
liar context. (Para 29) 


Where two constructions of a statu- 
tory provision are possible, then that one 
is to be preferred which is designed to 
effectuate its particular purpose or re- 
quirement and not the other which may 
tend to thwart and negative the intent 
and the object which was sought to be 
achieved, ‘ (Para 29) 


A bird’s eye-view of the whole of sta- 
tute 31 would show that it broadly provi- 
des for the appointment on probation of 
the University’s employees and the pro- 
cedural modes leading to either their con- 
firmation or termination of their services. 
The dominant object and purpose of sta- 
tute 31 patently is to provide a procedure 
for a sound assessment of the work and 
conduct of a probationer in order to en- 
able the appointing authority to either 
confirm him therein or in the alternative 
to extend the period of probation or to 
dispense with his services. To effectuate 
that purpose, sub-clause (2) preseribes the 
normal mode and manner of assessing and 
appreciating the work of the probationer 
through the instrumentality of his Head 
of Department or the Controlling Officer. 
The twin provision in this context is the 
sending of a report by the latter with a 
recommendation for confirmation or other- 
wise with a further prescription that the 
same should at least be done three months 
before the date of expiry of probation. 
The sending of the report is a mere pro- 
cedural mode for conveying information 
to the appointing authority about the 
work and conduct of the employee but it 
is certainly not a matter which is of such 
a great and absolute significance that no 
action can be taken by the appointing au- 
thority in the absence of the report even 
though the matter may be glaringly in the 
knowledge of the appointing authority on 
its own. (Paras 30. 31. 32) 


A construction which tends to rob the 
employer of his basic right to assess the 
work and conduct of the probationer by all 
means and if not satisfied therewith then 
to refuse to confirm him jn the post has 
to be avoided because it would manifest- 
ly defeat the very purpose and object of 
the whole of statute 31. An adamant or 
negligent Head of Department or Control- 
ling Officer may by his intransigence or 
negligence set at naught the right of the 
appointing authority to assess the work 
of the probationer by refusing to submit 
a report, This provision, therefore, must 
be held to be procedural in content, fram- 
ed for the primarily benefit of the ap- 
pointing authority in order to provide it 
with a convenient and easy mode of asses- 
sing the work of its employees but cer- 
tainly not a provision which is mandatory. 
The provision of statute 31 (2), therefore, 
is of a patently directory nature and any 
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infringement of the same would not in 
any way go to the root of the matter so 
as to vitiate the action of the employer. 
Further statute 31 (1) gives the em- 
ployer the right to assess and appreciate 
the work of the probationer-employee till 
the last day so that he may be entitled to 
take into consideration his work and cen- 
duct for the full period of 12 months. 
Statute 31 (2) does not provide for a se- 
cond report or a supplementary one. 
Hence a mandatory construction ‘would 
run counter to the preceding provision of 
sub-clause (1) and would also tantamount 
to the taking away of the employer’s ba- 
sic right of watching and assessing the 
work of the probationer-employee till the 
last day of his prescribed period of vro- 
bation. ‘Therefore, the provision of three 
months before the date of the expiry of 
the probationary period in the despatch 
of the report is clearly directory fn na- 
ture and is a convenient prescription of 
time which may ordinarily be adhered to 
but the violation whereof would be of no 
great significance. (Case law discussed), 
(Paras 33, 35) 

The preparation of the report with 

the necessary recommendation. the send- 
ing thereof and the time prescribed are 
provisions for the benefit and advantage 
of the appointing authority in erder to 
enable it adequately to discharge its func- 
tion for the assessment of the work and 
conduct of its probationer-emplovees, 
These are patently procedural provisions 
for laying down a suitable norm and mode 
for doing so in a large organisation like 
the Guru Nanak University. (Para 37) 


Thus the provisions of statute 31 (2) 
are directory in nature and are intended 
primarily for the benefit and assistance of 
the appointing authority and not in terms 
to confer any right of confirmation on the 
probationer-employee, (1975) 1 Sery LR 
874, Reversed, (Paras 37, 38) 


(D) Guru Nanak University Amritsar 
Act (21 of 1968), Section 19 — Statute 
framed under, Statute 31 — Probationer 
— Confirmation of — Refusal to confirm 
on the ground that the work and conduct 
of the probationer were not of a satisfac- 
tory mature does not cast any stigma nor 
the same can he characterised as penal — 
No question of violation of rules of natu- 
ral justice would arise. (Constitution of 
India, Articles 226 and 311). (1975) 1 Serv 
LR 874, Reversed, 


From the plain words of sub-clause 
(3) of statute 31 it is evident that the very 
sine qua non for dispensing with the ser- 
vices of the probationer is the subjective 
satisfaction of the appointing authority 
that during the probationary period. his 
work and conduct have not been satisfac- 
tory. If statute 31 is to be complied with 
in terms (which indeed is the core of the 
petitioner-respondent’s case herself) then 
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the very condition precedent for rezusing 
to confirm a probationer has necessarily 
to be a finding by the appointing autho- 
rity that the work and conduct of the 
employee have not been satisfactory. It 
cannot be said that in complying with and 
in conforming to the provisions of a sta- 
tute the appointing authority acts in a 
manner which may be called illegal or in 
doing so it attaches a stigma to the pro- 
bationer. The performance of a legal 
duty laid down in terms by a statute is a 
matter which should neither be challenge- 
able nor should it result in any adverse 
consequences to the party conforming to 
its statutory function. (Para 39} 

Even in the absence of such a provi- 
sion, it is elementary that the appointing 
authority when refusing to confirm an 
employee is bound to arrive at some nega~ 
tive finding regarding his work and con- 
duct during the probationary period. Ar- 
riving at such a finding and the convey- 
ance thereof to the probationer cannot be 
deemed as a matter which is either penal 
or stigmatic. (Para 40) 


Thus the mere conveyance of some- 
thing so innocuous as the opinion that the 
work and conduct of the probationer were 
not of a satisfactory nature, does not cause 
any stigma nor the same can be 
characterised as renal, _ (Para 40) 

If there was no penal action and no 
stigma cast, then equally no question of 
giving any opportunity or a consequent 
infraction of the rules of natural justice 
would arise. It is elementary that these 
rules are to be invoked in instances where 
the action. is penal in nature against 
someone and an opportunity to show 
cause has been denied or as is said in 
technical language the maxim audi alte- 
ram partem has been violated. (Para 44) 


The rules of natural justice are not 
embodied rules, nor can they be elevated 
to the position of fundamental righis. In- 
deed. they can be invoked only in an area 
where the statute is silent and general 
principles demanded the invocation or at- 
traction of these rules. Sub-clause (3) of 
Statute 31 expressly negatives any such 
requirement and provides that it would 
not be necessary to serve a notice on the 
employee if his probationary services are 
to be dispensed with. Indeed. the giving 
of any such notice would conflict with the 
relevant provision, ond: 
that the rules of natural justice even 
where they come into play can be either 
excluded or curtailegG by the _ express 
terms of a statute. (Case law discussed.) 
(1975) 1 Serv LR 874, Reversed. 

(Paras 46, 48) 

(E) Civil P. C. (1908), Section 151 — 
Remarks in judgment — Expunging of — 
Adverse remark about stranger to pro- 
ceedings without opportunitv to be heard 
— Objectionable passage to be expung~- 
pA 


Guru Nanak University v. Iqbal Kaur (FB) 


It is beyond dispute’ 
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Prejudicial observations should not be 
made against a person who is neither a 
party nor a witness in the proceedings be- 
fore a Court. It would amount to a deni- 
al of justice to allow adverse reflections 
upon the character of such a person to 
stand intact in a judgment, No such re- 
marks should be made unless they are 
based on legal material properly placed 
on the record and further an opportunity 
has been afforded to the person concern- 
ed to furnish an explanation thereto. AIR 
1925 Lah 392 (2) and AIR 1959 Punj 211, 
Foll. ; (Para 52) 

Where in a writ petition against the 
order refusing confirmation of the proba- 
tioner employee of the university the peti- 
tioner employee herself had unreservedly 
withdrawn each single allegation of mala 
fides against the Vice-Chancellor which 
had been half-heartedly levelled in the 
beginning and the prayer of the petitioner 
that the name of the Vice-Chancellor may 
be struck-off from the array of the res- 
pondents was allowed by the Court, the 
legal effect was that at the time of re- 
cording of the judgment Vice-Chancellor 
personally was neither a party to the writ 
petition nor was there any allegation of 
mala fides or bad faith against him on re- 
cord, Hence there was no factual founda- 
tion upon which the strictures could be 
passed against the Vice-Chancellor, Even 
otherwise it was held that the adverse 
remarks referred to in the judgment of 
the single Judge was rather uncharitable 
and uncalled for and therefore, those re- 
marks must be deemed as if they had 
never been made on the record. 

(Paras 51, 53) 
Cases Referred: Chronological Paras 
(1974) 2 Serv LR 696 = AIR 1974 SC 2263 
= 1974 Lab IC 1427 32, 40 
1973 Tax LR 1427 = 75 Pun LR 374 52 
1972 Serv LR 198 (Puni) 11 
1971 Lab IC 8 = AIR 1971 SC 40 46 
1969 Serv LR 442 = (1969) 1 SCWR 922 


AIR 1968 SC 224 = 1968 Lab IC 204 


34, 

AIR 1961 SC 751 = (1961) 2 SCR 679 36 
ATR 1961 SC 970 = (1961) 3 SCR 220 16 
ATR 1961 SC 1526 = (1962) 1 SCR 744 17 
AIR 1959 Punj 211 = 61 Pun LR 465 52 
AIR 1958 SC 398 = 1958 SCR 1240 16 
AIR 1957 SC 529 = 1957 SCJ 489 17 
AIR 1957 SC 882 = 1 

AIR 1955 SC 233 = 1955 SCR 1104 16. 29 
AIR 1954 Hyd 203 = ILR (1954) Hyd 350 
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AIR 1925 Lab 392 (2) = ILR (1925) 6 Lah 
166 52 
Kuldip Singh with R. S. Mongia. for 
Appellant; B. S. Singh, with K. G. Chau- 
dhary, for Respondents. 
JUDGMENT:— The spinal issue 
which necessitated á reference to the Full 
Bench in this appeal under Clause X of 
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the Letters Patent is — Whether Statute 
31 (2) framed by the Guru Nanak Uni- 
versity has been substantially complied 
with and, if not so. whether the provi- 
sions thereof are mandatory or directory 
in character ? 

2. A detailed reference to the 
facts of the case has now indeed become 
inevitable. However at the very outset, it 
deserves notice that the matter herein is 


essentially simple, It revolves around 
the twin refusal (on June 16. 1973 and 


October 13, 1974) of the Syndicate of the 
Guru Nanak University to confirm the 
petitioner in the post of Secretary Sports 
(Women) against which she had been ap- 
pointed on probation for a period of one 
year, 


3. It is not in dispute that Mrs. 
Iqbal Kaur Sandhu, petitioner-respondent, 
had a reasonably distinguished career 
in the narrow and limited ‘field of the 
women’s sports at the University and later 
at an All India level, She also secured 
a Ph.D. Degree in Physical Education and 
had considerable opportunities to travel 
abroad in connection with her profession. 
However, as the learned Counsel for the 
appellant-University rightly pointed out 
the issue of these qualifications is hardly 
relevant to the legal controversy with 
which alone this Court is concerned. 
Therefore, any detailed reference to the 
same becomes unnecessary. 


4, It suffices to mention that at the 
material time in 1972, the petitioner-res- 
pondent was employed as Assistant Di- 
rectress of Physical Education in the Uni- 
versity of Delhi in the pay scale of Rupees 
400-40-800-50-950 at a basic salary of 
Rs. 600/- per mensem. On her applica- 
tion, she was selected as Secretary Sports 
(Women) in the Guru Nanak University, 
Amritsar, and was apparently motivated 
to secure this assignment because of the 
fact that her husband Mr. M. S. Sandhu 
was already employed as the Head of the 
Sports Department in the appellant- 
University. Vide Annexure ‘M’ dated April 
4, 1972, the petitioner-respondent was in- 
formed that the Syndicate had approved 
her appointment in the pav seale above 
mentioned and her starting pay was to be 
determined by the Vice-Chancellor and 
she was directed to see him in this con- 
nection. Later, by a communication dated 
May 4, 1972 (Annexure ‘N’), she was fur- 
ther informed that the Vice-Chancellor 
had been pleased to fix her starting salary 
at Rs. 600/- per mensem plus allowances 
under the University Rules and it was 
categorically mentioned therein that her 
appointment would be on probation for a 
period of one year and her services would 
be governed under the rules and regula- 
tions of the University. In pursuance to 
the above, the petitioner-respondent ioin- 
ed in the post above mentioned as a pro- 
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bationer on July 22, 1972. However. she 
represented later that in September she 
was imminently due to get her next in- 
crement at Delhi University when she 
joined her present post and, therefore, 
prayed that her salary be fixed at Rupees 
640/-. This prayer, after consideration, 
was allowed by the University in accord- 
ance with the current rules and practice. 


5. , It is the case of the appellant- 
University that the post against which the 
petitioner-respondent was appointed was 
primarily administrative in nature and 
required peculiar talents which were 
lacking in her and she was hence unable 
to measure up to the job. The petitioner- 
respondent continued to serve indifferent- 
ly as a probationer and it was around 
March 29, 1973, that the establishment 
branch of the appellant-University ini- 
tate l the case for her confirmation as she 
was due to complete her probationary pe- 
riod by July 21, 1973. In Annexure R-1/1, 
which is the relevant document, the 
office-note indicated the above mentioned 
facts and it was observed that the confir- 
mation of the petitioner-respondent was 
to be done by the Syndicate and the Vice- 
Chancellor might wish to include the case 
in the agenda of the Syndicate meeting 
to be held on June 16, 1973 with his re- 
commendations. The office communica- 
tion passed through the hands of the As- 
Sistant Registrar, Shri Parkash Singh, on 
April 2, 1973 and was forwarded to the 
Deputy Registrar. The relevant diary No. 
of the note abovementioned is 8170/R, 
dated April 3. 1973 and Shri Iqbal Singh, 
Deputy Registrar recorded the following 
note thereon on the same date:— 


“Dr. (Mrs.) Iqbal Kaur’ Sandhu will 
complete her probationary period on 21-7- 
1973. It is suggested that the opinion of 
the President Women Sports Committee 
may be obtained confidentially about her 
work and conduct and the case pertaining 
to her confirmation may be put up to the 
Syndicate at its meeting to be held in 
June 1973, along with the recommendation 
o the President Women Sports Commit- 
ee.” 


The papers again duly diarised were plac- 
ed before the Registrar. Mr. Bharpur 
Singh on April 5, 1973. He opined there- 
on that though the Vice-Chancellor was 
competent on his own to make recommen- 
dations to the Syndicate, yet if he so de- 
sired, he might send for the report of the 
President of the Women’s Sports Commit- 
tee as suggested by the Deputy Registrar. 
The very same day, the matter was put 
up before the Vice-Chancellor and he for- 
mally approved the note of the Deputy 
Registrar which had been concurred in by © 
the Registrar of the appellant-University. 


6. In compliance with the above, 
the papers were forwarded to Mrs. J. K. 
Grewal, the then President of the Guru 
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Nanak University, Women’s Sports Com- 
mittee. On April 29, she convened the 
meeting of the Executive Board of the 
Guru Nanak University, Women’s Sports 
Committee, at the Lyallpur Khalsa Col- 
lege for Women, Jullundur, to discuss the 
issue of the respondent’s confirmation. 
Obviously, because the case related to 
her, the petitioner-respondent was not 
invited to join or to be present. The 
meeting was attended by six of the seven 
members of the Executive Board and the 
proceedings were recorded under signa- 
tures of Mrs. J, K. Grewal vide Annexure 
R-2/2 dated May 2, 1973. In this, it was 
recorded that the Board was of the unani- 
mous and firm opinion that in view of her 
work and conduct, the petitioner-respon- 
dent was not capable of holding the ad- 
ministrative post to which she had been 
appointed and, therefore, no extension be 
granted to her, 


7. Mr. J. K. Grewal forwarded her 
report to the Vice-Chancellor and the 
matter was placed on the agenda of the 
Syndicate meeting o? June 16, 1973. An- 
nexure ‘D-]’ is the record of the proceed- 
ings relevant to the respondent’s case. 
expressly makes mention of the fact that 
the Vice-Chancellor read out the 
recommendation of the Executive Board, 
Sports Committee (Women) in regard to 
the confirmation of the respondent, in the 
meeting. It is further recorded that Shri 
Joginder Singh, Secretary to Government, 
Punjab, Education Department, made 
certain queries regarding the issue and 
the Vice-Chancellor replied thereto and 
then a discussion of the case ensued, 
Thereafter the Syndicate unanimously re- 
solved that as the work and conduct of 
the respondent were not satisfactory, she 
should neither be confirmed in the post 
nor her probationary period be extended 
and her services be dispensed with. I 
was further resolved that in accordance 
with the University Statutes. one month’s 
notice or in lieu thereof, one month's sa- 
lary be given to the respondent. Formal 
communication of the abovementioned 
decision of the Syndicate was conveye 
to the petitioner-respondent by the Re- 
gistrar vide his communication Annexure 
G/1 dated July 10, 1973, In passing. it 
may be mentioned that having got wind 
of the decision of the Syndicate, the peti- 
tioner-respondent represented. to the 
Vice-Chancellor that her case be reconsi~ 
dered by him, but this representation was 
declined vide Annexure ‘F/1’ wherein it 
was stated that after examining her case 
from all aspects. the Vice-Chancellor was 
unable to reopen the issue. 

8. The petitioner-respondent chal~ 
lenged the decision of the Syndicate (An- 
nexure pe and its comme (An- 
nexure 'G/1’) by way of a writ ai cer 
tiorari under Articles 226/227 of the Con- 
stitution, Apart from other grounds, 
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some allegations of mala fides were inter 
alia suggested against the Vice-Chancel« 
lor and the members of the Syndicate. 
However, since these were later unre« 
servedly withdrawn -by the respondente 
petitioner, any reference to them has now 
become unnecessary. The matter came 
up before Gujral, J., in April, 1974, and, 
after full-dress arguments had been ad~ 
dressed for one week, the learned counsel 
for the appellant-University very fairly 
offered that in case the petitioner was ag~ 
grieved in any manner. he was willing, 
without prejudice to have the matter plac« 
ed again for review and reconsideration 
by the Syndicate. This was in terms ac- 
cepted on behalf of the petitioner-respon- 
dent. Accordingly, Guiral. J.. recorded 
the following order on April 23, 1974:— 


“Shri Kuldip Singh appearing on De- 
half of the Guru Nanak University and 
the Vice-Chancellor states that the Vice- 
Chancellor is agreed to place the matter 
before the Syndicate again for a reconsi- 
deration of the case of the petitioner. In 
view of this undertaking, the petition is 
adjourned for three months. The learned 
counsel for the petitioner states that she 
withdraws the allegations of mala fides 
that have been levelled in the petition 
against the Vice-Chancellor and the mem- 


bers of the Syndicate. The petition to 
oS up for hearing on 2nd August, 


In compliance with the above. the appel- 
lant-University invited the petitioner-res~< 
pondent to make any representation ete., 
to set out her case. This she accordingly 
did vide a detailed communication dated 
July 5, 1974, The University forwarded 
to each member of the Syndicate a copy 
of the representation submitted by the 
petitioner-respondent and annexed thereto 
was a very brief note Annexure ‘X-I’ re~ 
lating to the case of the petitioner-res~ 
pondent, which included parawise com-< 
ments on her abovesaid representation, 
Along with these documents, a copy of the 
civil writ filed by the petitioner-respon- 
dent was attached as also a communica 
tion addressed by the learned counsel for 
the appellant-University. 


9. The case of the petitioner-res« 
pondent came up for consideration at item 
No. 20 in the agenda of the Syndicate 
meeting held on October 13. 1974. It de- 
serves mention that meanwhile substantial 
and significant changes in the personnel 
of the Syndicate had taken place between 
its earlier meeting on June 16, 1973 and 
the one held a year and 4 months later. 
The matter was considered afresh by the 
members of the Syndicate and. after due 
deliberation. the earlier decision was in 
terms adhered to, After this decision, tha 
writ petition was again placed before 
Guiral, J.. but as his Lordship had mean- 
while been appointed a member of the 
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Senate of the Appellant-University, he.. 
declined to adjudicate thereon. The case 


was thereafter placed before the learned 
Single Judge who ultimately decided the 
same. However. to complete the che- 
quered history of the case. it has to be 
mentioned that on behalf of the peti- 
tioner~respondent Civil Miscellaneous No. 
9110 of 1974 was again moved praying 
inter alia that the allegations of mala fide 
levelled against the Vice-Chancellor as 
also against the other members of the 
Syndicate be allowed to be reagitated. 
This request was categorically rejected by 
the order dated January 29, 1975. in which 
it was noticed that since the same had 
been unreservedly withdrawn on April 
93. 1974, the same could not again be al- 
lowed to be resuscitated. Apart from this, 
in the concluding part of the order the 
following was also recorded:— 


“In view of the refusal of the first 

prayer regarding reagitating the allega- 
tions of malice, counsel for the petitioner 
prays that he may be allowed to delete 
the Vice-Chancellor, respondent No. 2, 
from the array of respondents since there 
is nothing more to be agitated against 
him. Accordingly the name of Vice- 
Chancellor is deleted from the array of 
respondents. With these observations. 
- the application is disposed of with costs. 
Counsel’s fee Rs. 200/-.” 
The learned Single Judge vide his order 
dated. March 4, 1975, has allowed the 
writ petition with costs and quashed the 
orders Annexures ‘D/1’ and ‘G-1’ with the 
further direction that the petitioner shall 
be deemed to be in continuous service of, 
the University as if no order terminating 
her servicas was passed. The Guru Na- 
nak University appeals. 


10. An analysis of the judgment 
of the learned single Judge -would show 
that the two central findings arrived at 
are firstly that Statute 31 (2) of the Guru 
Nanak University has not been complied 
with and secondly that the said provision 
is of mandatory nature. It has also been 
found: that the impugned resolution of the 
Syndicate and the communication of the 
same to the  petitioner-respondent had 
cast a stigma on her which would neces- 
sitate the giving of reasonable opportu- 
nity to her before arriving at such a con- 
clusion. He further found that the docu- 
ments Annexure ‘R-1/1’ and Annexure 
"R-2/2’ primarily relied upon by the Uni- 
versity were forged ones which had been 
manufactured afterwards to buttress its 
case. 


Ii. The abovesaid findings have 
been forcefully and plausibly assailed on 
behalf of the appellant-University. How- 
ever, before we proceed to examine the 
rival contentions in their proper context, 
we wish to pointedly highlight the fact 
that within this Court, the Division Bench 
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judgment in Jaswinder Singh Toor v, The 
Punjab Agricultural University. . Ludhi- 
ana, 1972 Serv LR 198 (Puni) still holds 
the field. Its unequivocal: ratio decidendi 
is that the: statutes framed under the 
University Act laying down the terms and 
conditions of the employees of a Univer- 
sity do not have the status of statutory 
rules and, therefore, do not provide any 
statutory protection to its employees with 
the result that the matter of employment 
becomes one of pure contract of personal 
service and at its highest the breach 
thereof may give rise to a claim for 
damages. The correctness of Jaswinder 
Singh’s case (supra) has not been chal- 
lenged before us by either side. Mr. Kul- 
dip Singh, learned counsel for the appel- 
lant-University, has chosen to argue the 
case of the appellant on the premises that 
even assuming for arguments sake that 
Statute 31 of the Guru Nanak University 
has statutory force, even then the case of 
the petitioner-respondent is without me- 
rit and the findings of the learned single 
Judge arrived at are unsustainable. We 
have, therefore, proceeded to examine the 
matter on the assumption that the sta- 
tutes of the Guru Nanak University have 
the force of law (i.e. in favour of the 
petitioner-respondent), but as we agree 
with the contentions of the learneg coun- 
sel for the appellant-University, we do not 
choose to express any academic opinion 
whatsoever on the ratio of Jaswinder 
Singh’s case (supra). 


12. It ‘deserves recollection that 
the core of the defence taken up by the 
appellant-University to the writ petition 
moved by the petitioner-respondent was 
that the case of her confirmation was first 
initiated in the Establishment Branch of 
the University -and was thereafter duly 
processed through the normal official 
channels right up to the Vice-Chancellor. 
The record of these proceedings was An- 
nexure R-1/1 containing the initiation of 
the case by the office and the relevant 
notings from the Assistant Registrar of 
the University up to the Vice-Chancellor 
thereof. Equally it was the appellant- 
University’s case that an informal meeting. 
of the Executive Board of its Women’s 
Sports Committee was held and its report 
was duly forwarded by its President Mrs. 
J. K. Grewal to the Vice-Chancellor vide 
Annexure R-2/2 and agreeing therewith 
the Vice-Chancellor based his recommen- 
dation to the Syndicate. In the meeting 
of the Syndicate held on June 16, 1973, 
the Vice-Chancellor read out the report 
of the President of the Women’s Sports 
Committee, 


13. Now a reference to the judg- 
ment under appeal makes it manifest that 
the learned single Judge in arriving at 
his finding that Statute 31 (2) had not 
been complied with was primarily and 
deeply influenced by his rejection of the 
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very factual basis of the appellant-Uni- 
versity’s case and his firm conclusion that 
two of its material documents Annexvures 
R-1/1 and R-2/2 were of a spurious nature, 
After discussion, the learned single J udge 
has concluded this matter in the follow- 
ing unequivocal terms:— 

“As such the authenticity of these 
documents Annexures R-1/1 and R-2/2 is 
doubtful and it appears that the seme 
were prepared afterwards.” 


14. With the greatest respect, we 
are of the view that the abovesaid find- 
ing stems from an apparent misconcep- 
tion about the scope and nature of the 
jurisdiction in a writ of certiorari. It 
needs no great erudition to see that this 
jurisdiction is normally confined to fects 
alleged and admitted on affidavits or those 
not seriously traversed on the record. As 
is well known, it is an extraordinary re- 
medy resorted to when the basic factual 
position is not in dispute. It has to be 
borne in mind that the writ jurisdiction 
is not and cannot be made a substitute for 
a regular trial by way of a suit for deter- 
mination of contentious matters in which 
the parties are diametrically opposed on 
material facts. This indeed is a reason 
for declining to exercise the discretionary 
writ jurisdiction in cases where intricate 
and disputed questions of facts are raised 
unless of course as a very exceptional 
measure, the writ Court itself proceeds to 
record evidence and then arrives at a 
finding thereon, Apart from the fact that 
this is rare and is indeed resorted to for 
very special reasons, it is elementary that 
the Court would then allow the parties 
the right of leading evidence. production 
and cross-examination of witnesses. and 
the rebuttal thereof in order to arrive at 
a considered finding of fact. 

15. A Division Bench in Dakta- 
Government of 


produced 
exemined nor any formal 
Annexure R-1/1 was 
the record of the 
in its. ordinary 
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Samundri. Similarly Annexure R-2/2 was 
a document issued under the signatures 
of Mrs. J. K, Grewal, the President of 
the Guru Nanak Women’s Sports Com- 
mittee and was supported by as many as 
six affidavits of respectable academicians 
who swore that they had duly participat- 
ed in a meeting called by the President 
and had sincerely and objectively opined 
that the work and conduct of the peti- 
tloner-respondent were not satisfactory. 
In such a situation, the risk of arriving at 
a finding, on mere affidavits. by the High 
Court itself that a document is forged and 
manufactured, is indeed so manifest that 
it does not require any great elaboration. 
Equally such a finding regarding a docu- 
ment which has been subscribed to as 
authentic by very respectable persons who 
are parties thereto or are executants 
thereof would amount to a trial in absen- 
tia of these persons and would be tanta- 
mount to a finding of Criminal forgery 
against them without even affording them 
the least opportunity to show otherwise. 
This is a result which appears to us to be 
contrary to the very elements of the sys- 
tem of Jurisprudence which we adminis- 
ter. It appears to us that unless as an 
exceptional measure, the issue of fact was 
in terms put to trial and the parties al- 
lowed the rights of leading evidence etc., 
with all the trappings of a fair trial. a 
finding about Annexure R-1/1 and R-2/2 
being forged, could not be arrived at 
within the extraordinary jurisdiction of a 
writ of certiorari. 


216, The matter appears to us to 
be so plain that it need not be supported 
by a mass of authorities. Nevertheless, 
these are not lacking and e reference to a 
few of them would suffice. Ferris in his 
authoritative work, The Law of Extra- 
ordinary Legal Remedies, has this to opine 
about the nature of a writ of certiorari:— 


“The scope of the review is never ex- 
tended to the merits. The action of the 
inferior body is final and conclusive on 
every question except jurisdiction or 
power. The trial is not de novo, nor by 
jury. The only questions presented are 
questions of law arising and apparent on 
the record. Errors not assigned below 
are not, of course. considered, and though 
the record be incorrect. it cannot be im- 
peached, Certiorari is not a flexible re- 
medy, and js inadequate to either raise or 
dispose of questions of fact. Such ques- 
tions are not considered. Nor is it gene- 
rally admissible to hear or consider, or 
weigh the sufficiency or preponderance, of 
the evidence,” 

Nearer home there are binding precedents 
of their Lordships of the Supreme Court 
extending now for nearly two decades..In 
the celebrated case of Hari Vishnu 
Kamath v. Syed Ahmad Ishaque, AIR 
1955 SC 233, their Lordships whilst sum-~ 
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marising the scope of the writ jurisdiction 
observed:— 


“The Court issuing a writ of ‘certio- 

rari’ acts in exercise of a supervisory and 
not appellate jurisdiction. One conse- 
quence of this is that the Court will not 
review findings of fact reached by the 
inferior Court or Tribunal, even if they 
be erroneous,” 
The above view was elaborated and rei- 
terated in Nagendra Nath Bora v. Commr. 
of Hills Division, ATR 1958 SC 398 with 
the following observations:— 


“So far as we know. it has never 

been contended before this Court that an 
error of fact, even though apparent on the 
face of the record, could be a ground for 
interference by the Court exercising its 
writ jurisdiction. No ruling was brought 
to our notice in support of the proposition 
that the Court exercising its powers under 
Article 226 of the Constitution. could 
quash an order of an inferior tribunal on 
the ground of a mistake of fact apparent 
on the face of the record.” 
In Shri Ambica Mills Co. Ltd.. v. Shri S. 
B. Bhatt, AIR 1961 SC 970. Gajendra- 
gadkar, J: (as his Lordship then. was) 
speaking for the Court again concluded in 
paragraph 8 as follows:— 


"There is no doubt that it is only 
errors of law which are apparent on the 
face of the record that can be corrected, 
and errors of fact, though they may be 
apparent on the face of the record, cannot 
be corrected.” 


17. Again their Lordships of the 
Supreme Court have repeatedly dilated on 
the undesirability of deciding contentious 
matters on which the parties are at vari- 
ance. In Union of India v. T. R. Varma, 
AIR 1957 SC 882, Venkatarama Aiyar. J., 
speaking for the Court observed in para- 
graph (6) as follows:— 

“That is a question on which there is 

a serious dispute, which cannot be satis- 
factorily decided without taking evidence. 
It is not the practice of Courts to. decide 
questions of that character in a writ peti- 
tion. and it would have been a proper 
exercise of discretion in the present case 
if the learned Judges had referred the 
respondent to a suit.” 
An identical’ view has also been express- 
ed in Shri Soban Lal v. Union of India, 
AIR 1957 SC 529 in paragraph 5 of the 
report and reiterated in the Union of 
India v. Ghaus Mohammad. AIR 1961 SC 
1526, Indeed the legal position is so well- 
settled that even Mr. B. Singh, learned 
counsel for the petitioner-respondent fair- 
ly conceded that a finding of virtual for- 
gery in the writ jurisdiction was at least 
patently unusual. if not impossible. to be 
arrived at. 

18. Apart.from the fact that the 
finding of the learned single Judge re~ 
[garding Annexures R-1/1 and R-2/2 could 
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not possibly be arrived at in the writ ju- 
Yisdiction for the reasons enumerated 
above, with respect, we feel compelled to 
disagree entirely with the view of the 
learned single Judge about these docu- 
ments on examination of the facts and 
merits of the case here. Adverting first 
to Annexure R-1/1, we notice that-this is 
an extract from the Establishment Branch 
of the University’s record maintained in 
its- ordinary course of business, Kt origi- 
nates with the office noting in the said 
Branch regarding the confirmation case of 
the petitioner-respondent under the sig- 
natures of one Shri Jagjit Singh Gill on 
March 29, 1973. The relevant document 
was placed before the Assistant Registrar, 
Shri Parkash Singh, who affixed his sig- 
natures in approval thereon on April 2, 
1973. In forwarding the papers to the 
Deputy Registrar. the matter was duly 
diarised and in the margin the diary No. 
8170/R, D/- 3-4-1973, duly appears. These 
papers were then placed before the Dy. 
Registrar Shri Iqbal Singh, who recorded 
a short independent note suggesting that 
the opinion of the President of the 
Women’s Sports Committee may be confi- 
dentially obtained about the work and 
conduct of the petitioner-respondent, Shri 
Iqbal Singh signed the abovesaid note on 
April 3, 1973. and the relevant Diary No. 
for forwarding the same to the higher au- 
thorities is again noticed in the margin as 
536/DR. The papers were then placed 
3/4 

before the Registrar Shri Bharpur Singh, 
who again apparently in his own hand 
recorded a note in Punjabi to the effect 
that though the Vice-Chancellor was him- 
self competent to opine about the work 
and conduct of the respondent, yet if he 
so desired, he could call for the report as 
suggested by the Deputy Registrar. The 
Registrar signed the note on April 5, 1973 
and after being duly diarised under No. 
1224/VC, dated April 5, 1973 (duly noted 
in the margin), the papers were placed 
before the Vice-Chancellor who on that 
very date accorded formal approval to the 
suggestion under his own signatures, 


19. Learned counsel for the appel- 
Yant-University was very fairly keen to 
place all the original record pertaining to 
Annexure R-i/1 before us for perusal. 
We examined the. same with the keenest 
eye in view of the finding arrived at by 
the learned single Judge. All these docu- 
ments indeed bore the hall-mark of au- 
thenticity around them and there was not 
a hint of any alteration. manipulation or 
overwriting therein and equally the rele- 
vant entries in the daily diary bearing the 
relevant numbers régarding the move- 
ment of the papers in the normal course 
of business. With respect. we are unable 
to see how it would be possible to per- 
suade all the aforementioned persons who,} 
apart from the other facts, are signatories 
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o Annexure R-1/1 to join in a conspiracy 

to forge the said document after the filing 
of the writ petition or may be earlier 
(because the finding of the learned single 
Judge is far from clear about the alleged 
time of forgery or the precise author or 
authors thereof). We are equally unable 
to see any great gain to the respectabie 
officers of the appellant-University for 
indulging in manufacturing this document 
or to attribute to them such ingenuity ard 
perfection that the fabricated document 
should fit perfectly into the authentic re- 
cord and the daily diaries maintained by 
the University in the normal conduct of 
its work. It is stated at the bar that the 
learned single Judge did not even have 
the advantage of looking at that original 
record before he proczeded to record the 
above finding which with respect has, 
therefore. to be effaced ‘for the reasons 
above noticed. We, therefore. conclude 
that Annexure R-1/1 is authentic ard 
there was hardly any ground to view and 
appraise the same with an uncalled for 
aura of suspicion. 


20. What has been said regarding 
Annexure R-1/1 applies with equal and 
singular aptness to Annexure R-2/2 as 
well. The document is indeed a conti- 
nuation and complies with the former 
document, and if the earlier is authentic, 
then that fact lends substantial assurance 
to the veracity of the contents of Annex- 
ure R-2/2 as well. The document records 
the fact that a meeting of the Executive 
Board of the Women’s Sports Committee 
was held on April 22 in the Lyallpar 
Khalsa College for Women, Jullundur. to 
discuss the confirmation case of the peti- 
tioner-respondent, It was attended by 
Mrs. J. K. Grewal, President, Miss K. 
Pasricha, Vice-President, Miss S. K. Av- 
tar Singh, Miss V, Anand, Mrs. Sethi and 
Mrs, L. Nath. It further records that the 
abovesaid persons were unanimously >f 
the opinion that in view of her work and 
conduct, the petitioner-respondent was 
not capable of holding the administrative 
post assigned to her on probation and, 
therefore, no extension be granted to her. 
This document is signed by Mrs. J. K. 
Grewal who admittedly is the President 
of the Committee and was duly forward- 
ed by her to the Vice-Chancellor of the 
Anpellant-University who in his affidavit 
categorically claims that he received the 
same and agreed with the report of Mrs. 
J. K. Grewal, Not only that, this docu- 
ment was placed before the Syndicate on 
June 16, 1973 and in the admitted record- 
ed and relevant proceedings on that dake 
contained in Annexure D-1 (produced by 
the petitioner-respondent herself and the 
authenticity of the document is hardly in 
doubt). the following finds express men- 
tion: — 

“The Vice-Chancellor read out the 
recommendations of the Executive Board 
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Sports Committee (Women ertaining — 
confirmation of Dr. (Mrs.) x one ne 
The above makes more than manifest 
that at least on June 16, 1973, there was 
the report Annexure R-2/2 ‘which was 
duly read out in the meeting of the Syn- 
dicate. This adequately and sufficiently 
negatives the theory that the document 
was fabricated later. Because if it was 
so, there could hardly be any reference 
to it in the preceedings of the Syndicate 
contained in Annexure D-1. Apart from 
the above substantial and almost conclu- 
Sive corroboration to Annexure R-2/2 is 
provided by the affidavits filed by virtu- 
ally all the respectable women education- 
ists who had attended the meeting of the 
Executive Board. Mrs. J. K. Grewal has 
filed two affidavits in support of its au- 
thenticity and elaborated all the sur- 
rounding facts in the context of which the 
meeting was held and the opinions of the 
members obtained. In passing. it deser- 
ves mention that Mrs, -J. K, Grewal apart 
from being the President also holds the 
office of the Principal, Government Col- 
lege for Women. at Patiala. She is more 
than amply supported by affidavits. plac- 
ed on record, of Miss K. Pasricha, Prin- 
cipal, Kanya Maha Vidyalaya, Juilundur. 
Miss V. Anand, Principal. Hans Raj Ma- 
hila Maha Vidyalaya, Jullundur. Miss S. 
K. Avtar Singh. Principal Lyalpur Khal- 
sa College for Women, Juliundur. Mrs. 
L. B. Nath, Principal Ramgarhia College 
of Education, Phagwara, and Mrs. R. L. 
Sethi, Principal. D. A. V. College of Edu- 
cation for Women, Amritsar. The affida- 
vits of all these very respectable persons 
are unanimous and categorical about the 
meeting attended by them on April 29, 
1973 under the Presidentship of Mrs. J. K. 
Grewal and the unamimous opinion ren- 
dered by them about the work and con- 
duct of the petitioner respondent on that 
date. We do not see the least reason to 
either view the above said affidavits with 
any suspicion or to draw any inference 
other than the one that Annexure R-2/2 
is a document which appears to us as 
wholly authentic. 


21. The learned single Judge ap 
pears to have been erroneously influenced 
partly by two wholly innocuous factors 
whilst appraising Annexure R~2/2. One 
of them was that the petitioner-respon- 
dent was an ex-officio Secretary of the 
Women’s Sports Committee and in that 
capacity she had not convened any for- 
mal meeting of the Women’s Sports Com- 
mittee for April 29, 1973 and had not at- 
tended the same. is has been more 
than amply explained on the record, The 
Vice-Chancellor’s affidavit makes it amply 
clear that he was the Controlling Officer 
of the petitioner-respondent and. there~ 
fore, completely competent to opine on 
her work and conduct. Nevertheless, as 
a matter of abundant caution, he wished 
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to arm himself with the opinion of the 
President of the Women’s Sports Com- 
mittee who in turn thought it desirable to 
associate the other members of the Exe- 
cutive Board of the Committee. The 
meeting convened by the President, there- 
fore, was an informal one in view of the 


ad hoc advice sought by the 
Vice-Chancellor from the President 
of the Committee, Again, since 


the object of the meeting was to opine 
about the work and conduct of the peti- 
tioner-respondent, it was equally inapt 
that she should be associated with the 
same or that she be called to convene a 
meeting for the said purpose. In any 
case, on a reference confidentially made 
by the Vice-Chancellor, Mrs. J. K, Gre- 
wal rightly and expediently convened a 
meeting of the Executive Board herself 
to opine about the work and conduct.of 
the petitioner-respondent without asso- 
clating the latter with the same. We see 
nothing in this innocuous fact which can 
lead to an inference that, in fact. no such 
meeting was held or that Annexure R-2/2 
was forged and manufactured later. 

22. The other factor which also 
entered the learned single Judge’s mind is 
the fact that in early May, 1973, the Vice- 
Chancellor had refixed the starting salary 
of the petitioner-respondent at Rs. 640/- 
and, therefore, an inference flowed there- 
from that her work and conduct were 
amply satisfactory from which again a 
remote inference was sought to be drawn 
in order to cloud the authenticity of An- 
nexure R-2/2. Viewed in the proper con- 
text, the fixation of starting salary at 
Rs, 640/- p.m. in May 1973, is entirely 
removed from the issue of the assessment 
of the work and conduct of the petitioner- 
respondent, Paragraph 17 of the Vice- 
Chancellor’s affidavit dated February 18, 
1974, puts the matter beyond any doubt. 
It is pointed out therein that in fact after 
joining in July 1972, the petitioner-res- 
pondent submitted an application in 
August, 1972, recommended by Mrs. J. K. 
Grewal, in which she prayed that in the 
post she was holding in the Delhi Uni- 
versity, she was due for the next annual 
increment of Rs. 40/- on September 20, 
1972. It was pointed out that if the 
petitioner-respondent had continued in the 
Delhi University, she would have secur- 
ed that increment and might have drawn 
Rs. 640/- on that date and on these premi- 
ses she prayed that her basic pay be re- 
fixed at Rs. 640/- taking into account the 
abovesaid factor in order to protect her 
pay. The matter continued to be pro- 
cessed in the office of the appellant 
University and ultimately a recommenda- 
tory note in the following terms was 
made:—— 


“Had she stayed at the Delhi Univer- 
sity, she would have earned her annual 
imerement on September 20, 1972.” 
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The office further recommended that ac- 
cording to the prevailing practice in the 
University. the petitioner-respondent’s 
pay which she would have drawn in her 
original assignment, may be protected and 
her basic salary be fixed at Rs. 640/- 
from the date of her joining the Univer- 
sity. The Vice-Chancellor had agreed 
with the above note later in May 1973. 
It is thus manifest that the additional 
pay of Rs. 40/- had no relevance to any 
assessment of work and conduct but was 
entirely related to her claim for higher 
pay on the basis of an increment she was 
likely to earn in her previous job in the 
Delhi University. 


23. In this very context we must 
notice that though the learned counsel for 
the petitioner-respondent seems to have 
argued before the learned single Judge 
that Annexure R-2/2 was fabricated sub- 
sequently yet in the initial pleadings we 
do not find any factual basis laid for 
such an argument far from there being 
any categorical assertion to that effect. 
Indeed the equivocal pleadings in the 
writ petition patently tended to suggest 
that there was a meeting called and re- 
port made by Mrs. J, K. Grewal and all 
that seemed to be challenged was the 
regularity of those proceedings. Particu- 
lar reference in this context may he 
made to para. 21 of the writ petition. 
Therein it was vacillatingly stated that if 
at all some members of the Executive 
Board of the Women’s Sports Committee 
assembled somewhere then its intimation 
was not sent to all the members and that 
all members were not present therein. 
Further it was alleged that whatever 
might have been sent. as recommendations 
of the Board could at the most be termed 
as the personal view of individual mem- 
ber or members and were not to be term- 
ed as the recommendations of the Execu- 
tive Board. The overall impression from 
these averments obviously.is that the’ 
petitioner-respondent virtually admitted 
the holding of a meeting but was doubt- 
ful about the regularity or the legality 
thereof. This has to be viewed in the 
context of the fact that in Annexure D-1, 
the relevant record of the proceedings of 
the Syndicate’s meeting of the 16th of 
June, 1973, there is specific mention about 
the recommendation of the Executive 
Board of the Women’s Sports Committee. 


_ 24, Again even at the stage of the 
rejoinder affidavit filed by the respondent 
on the 6th of March, 1974, she virtually 
admitted the fact of a report having been 
sent by the President of the Women’s 
Sports Committee Mrs. J. K. Grewal to 
the Vice-Chancellor which was placed be- 
fore the Syndicate. Reference in this 
context may be made to paras, 19 and 20 
of this rejoinder affidavit wherein: a 
grouse was made that the Syndicate had 
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acted on the recommendations in the re- 
solution of the Executive Board of the 
Guru Nanak University Women’s Sports 
Committee. These pleadings would in- 
deed tend to show that in the averments 
made in the writ petition and even at the 
stage of the rejoinder on the 6th of 
March, 1974. it was hardly the petitioner’s 
case that Annexure R-2/2 was subse- 
quently created, It was only much later 
that as a plea of desperation it was sug- 
gested as a counter-blast that these docu- 
ments had been manufactured. Even the 
learned single Judge had noticed that it 
was only later in a subsequent rejoinder 
that the genuineness of Annexures R-1/1 
and R-2/2 was assailed by the petitioner. 
It appears to us that the learned single 
Judge has hence arrived at a finding be- 
yond the initial and substantial pleadings 
of the petitioner-respondent herself and 
accepted a version which was a mere 
afterthought or at best an empty counter- 
blast to the firm case set up by the ap- 
pellant-University. 


25. We are compelled to conclude 
that the learned Judge’s adverse AEV 
about the authenticity of Annexures R-1/1 
and R-2/2 are unsustainable and they are 
consequently reversed, 


26. As already noticed. the learn- 
ed Single Judge had first concluded that 
there had been no compliance with the 
provisions of Statute 31 (2) of the Guru 
Nanak University Calendar. Jt is more 
than manifest that this finding was 
squarely rested on the foundation. of An- 
nexures R-1/1 and R-2/2 being spurious 
and the consequent rejection of the fac- 
tual basis of the appellant-University S 
defence, Once the finding about the 
abovesaid two documents etec., is revers- 
ed, then the very corner-stone 1s eroded 
and, therefore, the super-structure of the 
finding of non-compliance with Statute 31 
. (2) necessarily crumbles. 


27. The moment it is held that 
Annexures R-1/1 and R-2/2 are authentic, 
then it is equally apparent that, there has 
been substantial compliance with the pro- 
visions of Statute 31 (2) by the appellant- 
University in the matter of the petitioner- 
respondent's confirmation. The respon- 
dent-petitioner had joined service on 
July 22, 1972, and her period of proba- 
tion was hence due to expire on July 21, 
1973. Reference to Annexure R-1/1 would 
show that 4 months prior to that the mat- 
ter of her confirmation was duly initiated 
in the office and by April 5. 1973, the 
Vice-Chancellor had called for the report 
of the Pe of a von i a 
Committee which was forwarded to 
yide Annexure R-2/2 on May 2, 1973. The 
Vice-Chancellor patently agreed with that 
recommendation and as has been sworn to 
by him in his affidavit. he based his re- 
commendation on the said report and in 
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the meeting of the Syndicate on June 16, 
1973. he read out Annexure R-2/2 and 
commended the same for acceptance. An- 
nexure D-i, the relevant record of the 
proceedings of the Syndicate would show 
that S. Joginder Singh, Secretary to Gov- 
ernment, Punjab, Education Department, 
made certain enquiries which were rep- 
lied to by the Vice-Chancellor where- 
after a discussion on the subject ensued. 
The fourteen syndics present, which in- 
cluded eminent educationists, the then sit- 
ting Chief Justice of the High Court. Shri 
Surjit Singh Majithia, a former Minister 
of the Central Cabinet, the Vice-Chan- 
cellor, the Registrar and others. then un- 
animously resolved that the petitioner- 
respondent’s work and conduct were not 
satisfactory and she should neither be con- 
firmed in the post nor her probationary 
period be extended. It was further re- 
solved that one month’s notice in accord- 
ance with the terms of appointment be 
given to the petitioner-respondent and in 
a thereof she be paid one month’s sa- 
ary. 


28. Reference to Section 10 sub- 
clause (5) of the Guru Nanak University 
Act would show that the Vice-Chancellor 
falls fully and clearly within the ambit 
of the term Controlling Officer as regards 
the petitioner-respondent. Indeed this 
fact is not even disputed on behalf of the 
petitioner-respondent. The Vice-Chan- 
cellor was, therefore. entitled to report 
or opine upon the work and conduct of 
the petitioner-respondent and apart from 
his office establishment, he was personally 
seized of the matter by April 5. 1978, 
which was well within the prescribed time 
of three months before the expiry of the 
period of probation. The Vice-Chancellor 
was competent to personally opine and re- 
port regarding the work and conduct of 
the petitioner-respondent but he rather 
fairly sought independent advice from 
persons equally and more directly con- 
cerned with the work and conduct of the 
petitioner-resnondent, namely, the Women 
Sports Committee of the Guru Nanak 
University. In this context, some excu- 
sable delay obviously took place and it 
was only on May 2, 1973, that Mrs. J. K. 
Grewal made the relevant report which is 
only a little less than the three months 
which was the statutory requirement. The 
Vice-Chancellor adopted and agreed with 
the said report, as has already been notic- 
ed earlier from the relevant parts of his 
affidavit. and moved for its acceptance by 
the appointing authority which admitted- 
ly is the Syndicate which consisted of a 
number of eminent members drawn from 
all walks of life within the State who al- 
tended the relevant meeting on June 16, 
1973. It is, therefore, evident that apart 
from some marginal and if we may say 
a technical delay of a few days, there was 
patent and substantial compliance with 
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-the provisions of. sub-clause (2) of Statute 
31. With respect, we disagree with the 
finding of the learned single Judge to tha 
contrary and hereby reverse the same, 


29. We may now proceed to exa- 
mine the core of the matter whether the 
relevant provisions of Statute 31 (2) are 
mandatory or directory in nature, It 
hence becomes necessary to first set down 
the relevant statute:— 
= “31 (2). The Head of Department or 
Controlling Officer of an emplovee S 
send to the appointing authority at least 
three months before the date of the ex- 
piry of the probationary period a report 
about the work and conduct of the em- 
ployee, appointed on probation with a 
definite recommendation for his confirma- 
tion in the service or otherwise.” 


In construing the abovesaid provision. it 
is indeed elementary to notice that it has 
to be interpreted in the context of the 
four clauses of this Statute 31 and the 
construction to be placed on this particu- 
lar provision must be harmonious with at 
least the other sub-clauses thereof, and 
equally in conformity with the underly- 
ing object and intention of the whole. pro- 
vision. .We may also remind ourselves 
that mere use of imperative language like 
{the word ‘shall’ is indeed not conclusive 
because it is now well-established that an 
enactment in form mandatory might in 
substance be directory. The various rules 
laid down for determining when a statute 
might be considered as mandatory or di- 
_drectory are indeed only aids for ascertain- 
ing the true intention of the framers 
thereof which is the crucial determining 
factor and the same must ultimately de- 
(See H. V. 





' 30. A bird’s eye-view of the whole 

of Statute 31 -would show- that it broad- 

ly provides for the appointment on pro- 

-‘lbation of the University’s employees and 
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their. confirmation or termination of their 
services. Sub-clause (1) thereof lays 
down that all employees on their (with 
classified excevtions) first appointment to 
the service of the University would ordi- 
narily remain on probation for a period 
of one year which may be extended. or 
reduced by the competent authority. Sub- 
clause (2) provides for the sending of a 
report with a recommendation for confir- 
mation in service or otherwise by the 
Head of the Department or the Control- 
ling Officer of the probationer at least 
three months before the date of the ex- 
piry of the probationary period. It is then 
provided by the succeeding clause that 
the appointing authority. if it is not whol- 
ly satisfied with the work and conduct of 
the employee, may either extend the pe- 
riod of probation not exceeding the maxi- 
mum of three years or revert him to his 
former post and lastly may dispense with 
his services, It is in turn provided that 
in the last contingency of dispensing with 
the service of the employee, it would not 
be necessary to serve any notice upon 
him. The last clause (4) provides for the 
confirmation of an employee if the period 
of probation is satisfactory. 


31. Now the dominant object and 
purpose of Statute 31 patently is to pro- 
vide a procedure for a sound assessment 
of the work and conduct of a probationer 
in order to enable the appointing autho- 
rity to either confirm him therein or in 
the alternative to extend the period of 
probation or to dispense with his servi- 
ces. To effectuate that purpose sub-clause 
(2} with which we are primarily concern- 
ed prescribes the normal mode and man- 
ner of assessing and appreciating the work 
of the probationer through the instrumen- 
tality of his Head of Department or the 
Controlling Officer. The twin provision 
in this context is the sending of a report 
by the latter with a recommendation for 
confirmation or otherwise with a-further 
prescription that the same should at least 
be done three months before the date of 
the expiry of probation. 


32. Mr. Kuldip Singh. learned 
counsel for the appellant. has forthrightly 
contended with force and plausibility that 
the sending of the report by the Control- 
line Officer (or the Head of the Depart- 
ment) is not the be-all and the end-all of 
the provision. Counsel cited an example 
of a case in’ which a probationer in the 
very initial months of his probation com- 
mitted a notorious and blatant act of cri- 
minal misconduct in relation to -his em- 
ployment. It was forcefully contended 
that in such a situation the appointing 
authority if satisfied would be obviously 
entitled to dispense with the services of 
the probationer on the basis of his grave 
misconduct irrespective of the submission 
or receipt of a report by the Head of the 
Department or the Controlling Officer. 
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The sending of the report therefore, has 
been rightly termed by the learned coun- 
sel as a mere procedural mode for con- 
veying information to the appointing au- 
thority about the work and conduct of the 
employee but it is certainly not a matter 
which is of such a great and absolute sig- 
nificance that no action can be taken by 
the appointing authority in the absence 
of the report even though the matter may 
be glaringly in the knowledge of the ap- 
pointing authority on its own. It is also 
pointed out by the learned counsel for the 
appellant that supposing an adamant Head 
of the Department or the Controlling Offi- 
cer refuses to submit a report regarding 
the probationer-employee under him 
within the prescribed period and thereby 
allows him to complete his period of pro- 
bation, then would the necessary result be 
that the appointing authority may be 
robbed of its power to take consequential 
action under sub-clause (3) of Statute 31 
because of the absence of the report. The 
answer must obviously be in the negative. 
Indeed this analogy is very apt in the 
present context because the petitioner- 
respondent had laid a claim that her hus- 
band Dr. M. S. Sandhu was her Head of 
the Department (which, however, was 
strenuously denied by the appellant-Uni- 
versity on the paten? ground that the men’s 
and the women’s wings of the Sports De- 
partment of the University were patently 
separate and distinct), and if it were so 
and he was not to submit a report at all 
or not within the prescribed time, then 
could it follow necessarily that the Syn- 
dicate and the officials of the University 
would be thwarted from taking any action 
in view of the intransigence of the sup- 
posed Head of the Department? An in- 
terpretation, therefore. which may hold 
that the sending of the report is manda- 
tory to the extent that the same would 
vitiate an action in its absence, would 
result in an anomalous and rather start- 
ling situation. In the recent judgment of 
their Lordships of the Supreme Court in 


Hari Singh Mann v. State of Puniah, . 


(1974) 2 Serv LR 696 = (AIR 1974 SC 
2263). it has been reiterated that the power 
and the right of the employer to judge 
about the fitness for work or suitability 
for the post is jnheren? and he cannot be 
robbed thereof. Therefore. a construction 
which tends to rob the employer of his 
basic right to assess the work and con- 
duct of the probationer by all means and 
if not satisfied therewith then to refuse 
to confirm him in the post has to be avoid- 
ed because it would manifestly defeat the 
very purpose and object of the whole of 
Statute 31. As we have noticed earlier, 
an adamant or negligent Head of De~ 
partment or Controlling Officer may by 


his intransigence of negligence set aft 
naught the right of the appointing autho- 
rity to assess the work of the probationer 
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by refusing to submit a report. We 
therefore, find no choice but to hold that 
the provision of sending a report with the 
necessary recommendation jis nothing 
more than a procedural provision which 
is normally to be followed and complied 
with, but cannot be held to be sacrosanct 
that the absence of a report would either 
vitiate the action of the employer or be- 
come a total fetter on his right to confirm 
the probationer or otherwise. This pro- 
vision, therefore, must be keld ta be pro- 
cedural in content, framed for the primary 
benefit of the apointing authority in order 
to provide it with a convenient and easy 
mode of assessing the work of its emplo- 
yees but certainly not a provision which 
is mandatory. We, therefere, hold that 
the same is of a patently directory nature 
and any infringement of the same would 
not in any way go to the root of the mat- 
ter So as to vitiate the action of the em- 
ployer under sub-clauses (3) and (4) which 
in terms is his basic mght to confirm or 
dispense with the services of a probationer 
depending upon the nature of his work 
and conduct during the relevant period. 


33- What has been said above 
with regard to the report itself applies in- 
deed with greater force in the context of 
the prescribed period for the despatch 
thereof. Indeed if the very sending of 
the report is merely directory in nature, 
then it follows necessarily that the pres- 
cribed period for doing so cannot be man- 
datory and has necessarily to be constru- 
ed as directory. This apart. the statute 
talks of a report at least three months 
before the date of the expiry of the pro- 
bationary period and that is apparently to 
provide a convenient and reasonable 
amount of time to the employer for ar- 
riving at a decision by the time when the 
employee’s period of probation is Hable to 
come to an end, There is however, no 
magic in the provision of these 90 days ar 
more. The identical examples which have 
been adverted to earlier apply with equal 
aptness in this context. If the Control- 
ling Officer or the Head of the Depart- 
ment either due to negligence or because 
of intransigence or even due to an ulte- 
rior motive does not choose to forward 
the report within the prescribed period 
of three months, then should it follow 
that this infraction or default by him may 
result in taking away the employer’s ba- 
sic right of assessing the work of the 
probationer and taking consequential ac- 
tion therefor. We are clearly inclined ta 
take a contrary view. It has been rightly 
contended that Statute 31 sub-clause (1) 
gives the employer the right to assess and 
appreciate the work of the probationer- 
employee till the last day so that he may 
be entitled to take into consideretion his 
work and conduct for the full period of 
12 months. If the prescribed period of the 
report being at least three months prior 
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to the expiry of the probation is constru- 
ed as mandatory, then it would virtually 
result in reducing the period of probation 
to 9 months regarding which alone the 
report can be made by the Head of the 
Department or the Controlling Officer. 
Statute 31 (2) does not provide for a se- 
cond report or a supplementary one. 
Hence a mandatory construction- would 
run counter to the preceding provisions of 
sub-clause (1) and would also tantamount 
to the taking away of the employer’s ba- 
sic right of watching and assessing the 
work of the probationer-employee till the 
last day of his prescribed period of pro- 
bation. 

34, It is then to be noticed that 
Statute 31 (2) provides for a period of at 
least three months prior to the expiry of 
the probation for the Head of the De- 
partment to send his report and, there- 
fore, he may well be within his rights to 
submit a report even in the 4th or 5th 
month of the probationer-employee’s ser- 
vice, As already noticed, the statute does 
not in terms provide for a second and 
supplementary report. Would such a 
hasty action of the Head of the Depart- 
ment then hedge-down the appointing au- 
thority to consider and assess the proba- 
tioner only on the basis of his work for 
4 or 5 months only? That could hardly 
be the intention of the framers. Similar- 
ly, on the other hand. if the report has 
been prepared well within the prescribed 
time but a marginal delay occurs jn the 
despatch of the same by accident or other 
fortuitous circumstances, then would such 
an unpredictable matter have the result 
of taking away the substantive rights of 
the appointing authority of appraising 
the probationer merely because the magic 
period of three months had not been com- 
plied with? Though the matter appears 
to be clear to us on principle, yet autho- 
rity is not lacking for the proposition that 
unless clearly provided otherwise a pro- 
vision as to time may not necessarily be 
of mandatory nature. In The Remington 
Rand of India Ltd. v. The Workmen, AIR 
1968 SC 224 = (1968 Lab IC 204). their 
Lordships of the Supreme Court were con- 
struing the provisions of Section 17 (1) of 
the Industrial Disputes Act. which were 
equally imperative in language for 
prescribing that every arbitration award 


and every award of Labour Court 
shall within a period of 30 days 
from the date of its receipt by 


the appropriate Government be published 
in such a manner as the appropriate 
Government thinks fit. After adverting 
to authorities, it was opined as follows:— 


“Keeping the above principle in 
mind, we cannot but hold that a provision 
as to time in Section 17 (1) is merely 
directory and not mandatory.” 

35. For the foregoing reasons. we 
take the view that the provision of three 
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months before the date of the expiry of 
the probationary period in the despatch of 
the report is clearly directory in nature 
and is a convenient prescription of time 
which may ordinarily be adhered to but 
the violation whereof would be of no 
great significance, 


36. It is then to be noticed that 
nowhere in the whole of Statute 31 or for 
that matter in any other statute has pro- 
vision been made for prescribing any pe- 
nalty or sanction against any Head of the 
Department or any employee for not 
sending the prescribed report and equally 
So for the late despatch thereof beyond 
the prescribed period of time. No con- 
sequence of any great significance arises 
from any infraction of both these provi- 
Sions and that again is a reason to assume 
that the framers intended the same to be 
basically directory and hence they did not 
deem it necessary to provide for any pe- 
nalty or punishment for the violation 
thereof. This indeed is one of the indicia 
for judging whether the provision is man- 
datory or directory. This has been so 
held on high authority. In State of Uttar 
Pradesh v. Babu Ram Upadhya. AIR 1961 
SC 751. Subba Rao, J. (as his Lordship 
then was) speaking for the majority of the 
Court observed:— 


“* * œ that the statute provides 
for a contingency of the non-compliance 
with the provisions. the fact that the non- 
compliance with the provisions is or is not 
visited by some penalty, the serious or 
trivial consequences that flow therefrom. 
and. above, all whether the object of the 
legislation will be defeated or furthered.” 
The above view was noticed and reiterat- 
ed in Remington Rand of India Ltd’s. case 
AIR 1963 SC 224 (supra) with the fol- 
lowing observation:— 


f “The non-publication of the award 
within the period of thirty days does not 
entail any penalty and this is another 
onai aa which has to be kept in 
mind,’ 


37. Lastly it is evidence in con- 
struing Statute 31 (2) that the preparation 
of the report with the necessary recom- 
mendation. the sending thereof and the 
time prescribed are provisions for the 
benefit and advantage of the appointing 
authority in order to enable it adequate- 
ly to discharge its function for the assess- 
ment of the work and conduct of its pro- 
bationer-employees, These are patently 
procedural provisions for laying down a 
suitable norm and mode for doing so in a 
large organisation like the Guru Nanak 
University. In our view these provisions 
are intended primarily for the benefit 
and assistance of the appointing authority 
and not in terms to confer any right of 
confirmation on the probationer-employee. 
This appears to be manifest that the pre 
bationer-employee at no stage is either to 
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be given a copy of the report or to be 
associated therewith nor is he entitled to 
rely thereon. Counsel for the appellant 
rightly contended that nowhere in the 
gamut of the statutory provisions was any 
right conferred on the employee to either 
get a copy of the report or to inspect the 
same, These were apparently communi- 
cations in confidence between the Head of 
the Department or the Controlling Offi- 
cer and the appointing authority. It was 
not even remotely contended by Mr. B. 
Singh, learned counsel for the petitioner- 
respondent, that she was entitled to the 
copy of the report or that at any stage 
she was given any such copy, If a per~ 
son is not entitled as of right to a docu- 
ment, it hardly lies in his mouth to say 
that he is prejudiced either by the non- 
despatch thereof or even by the late des- 
patch of the same, It is particularly per- 
tinent to note that the learned counsel 
for the petitioner-respondent has not been 
able to point out to any particular preju- 
dice suffered by his client in this context. 


38. From the consideration of all 
the above-mentioned fectors. it seems to 
be indeed the only inference that the oro- 
visions of Statute 31 (2) are directory in 
nature and are intended primarily for the 
benefit and use of the emplover without 
conferring any vested right therein on the 
probationer-employee. Once itis eld 
that the provisions are directory in nature 
then it follows that even if there has been 
some infraction thereof fassuming so en- 
tirely for the sake of argument). then the 
ame can possibly be of no great signifi- 
cance. 


39. We now come to the twin find- 
ing of the learned single Judge, recorded 
in the following terms:— 

“I hold that the impugned order at- 
taches a stigma and has resulted in renal 
consequences to the petitioner and that 
the principles of natural justice have >een 
violated inasmuch as the petitioner was 
not given any opportunity of being heard 
to defend herself before the passing of the 
impugned orders.” 


Both for reasons of convenience and cla- 
rity, we propose to deal separately with 
each of.the two findings noticed above. 
Adverting firstly to the issue of the stigma 
attached to the petitioner-respondent, we 
notice that the only factual basis therefor 
rests on nothing more than the confiden- 
tial proceedings of the minutes. of the 
Syndicate recorded in (Annexure D-1) and 
the conveyance of the same to her >ya 
personal communication addressed indivi- 
dually to her by the Registrar vide An- 
nexure G-1. The operative part of this 
communication is in the: following terms:—— 
' “After considering your case from all 
aspects. the Syndicate at ‘its meeting” held 
on 16-6-1973 unanimously decided that as 
your work and conduct were not satisfac« 
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tory, you be neither confirmed in the post 
of the Secretary Sports (Women) nor your 
probationary period be extended. and 
your services be dispensed with. 


You are further informed that your 
services have been dispensed with. with 
immediate effect, and one month’s salary 
will be paid to you in lieu of one month’s 
notice,” 
Apart from general principles and the 
binding authorities on the subject, the 
matter here has to be viewed primarily 
in the particular context of sub-clause (3) 
of Statute 31, which, therefore, must be 
sa down in extenso for facility of refer- 

ncei~—~ 


“If. during his period of probation, 
the work and conduct of an employee is 
in the opinion of the appointing authority 
not satisfactory. it may dispense with his 
services or revert him to his former post, 
if any, or extend the period of probation 
and thereafter pass such orders as would 
have been passed by it on the expiry of 
the first period of probation provided that 
the total period of probation including ex- 
tension, if any, shall not exceed three 
years if there is a permanent 
vacancy against which the employee can 
be confirmed, If it is decided to dispense 
with the service of any employee. it shall 
not be necessary to serve a notice on the 
employee for the termination of his ser- 


vice, 

With the background of the above provi- 
Sion, we feel compelled to remark forth- 
rightly that we are entirely unable to 
agree with the learned single Judge that 
the impugned order of the appellant-Uni- 
versity attaches any stigma to the peti- 
tioner-respondent. As is evident from 
the plain words of sub-cl. (3) above, the 
very sine gua non for dispensing with the 
services of the probationer is the subjec- 
tive satisfaction of the appointing ‘autho- 
rity that during the probationary period, 
his work and conduct have not been se- 
tisfactory. If Statute 31 is to be complied 
with in terms (which indeed is the core 
of the petitioner~respondent’s case herself) 
then it appears to us that the very con- 
dition precedent for refusing to confirm 
a probationer has necessarily to be a find- 
ing by the appointing authority that the 
work and conduct of the employee have 
not been satisfactory. Can it be said 
that in complying with and in conforming 
to the provisions of a statute the appoint- 
ing authority acts in a manner which may 
be called illegal or in doing so it attaches 
a stigma to the probationer. Far from it 
being so it appears. to us, on the other 
hand, that unless the appointing autho- 
rity were to arrive at such’a finding and 
record the same and inform the employee 
thereof. it could well be argued on behalf 
of the probationer that the employer had 
No power to dispense with his services be- 
cause there had not been strict complis 
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ance with the provisions of sub-clause (3). 
With respect, we are unable to see how 
compliance with the plain terms of a pro- 
vision and following the same in letter 
and spirit would be something which in- 
‘\wolves stigmatisation. 
of a legal duty laid down in terms by a 
tatute is a matter which should neither 
be challengeable nor should it result in 
any adverse consequences to the party 
conforming to its statutory function. 


40. Leaving sub-clause (8) of Sta- 
tute 31 aside for a moment, we are equal- 
ly clear that even in the absence of such 
a provision, it is elementary that the ap- 
pointing authority when refusing to con- 
firm an employee is bound to arrive at 
some negative finding regarding his work 
and conduct during the probationary pe- 
riod, Indeed, if it were of a satisfactory 
nature, then confirmation would obvious- 
ly follow. If a contrary decision has to 
be arrived at, it equally follows that a 
finding by the appointing authority that 
he is not satisfied with the work and con- 
duct of the probationer-employee. is in- 
evitable, Can arriving at such a finding 
and the conveyance thereof to the pro- 
bationer be possibly deemed as a matter 
which is either penal or stigmatic? We 
are clearly of the view that it cannot be 
so. A refusal to record such a finding or 
not even conveying the same to the pro~ 
bationer as the reason for refusing to con- 
firm him, would therefore be either hy- 
pocritical or merely a suppression of the 
truth. We see neither principle nor au- 
thority for the proposition that candidly 
conveying something so innocuous to the 
probationer that he has not measured up 
to his job, and his work and conduct. in 
the subjective satisfaction of the emplo- 
yer, has not been upto the mark. can be 
deemed as a matter which is punitive. In- 
deed binding precedents for the contrary 
proposition are not lacking. We deem it 


sufficient first to advert to the well known. 


‘case of the Union of India v. R. S. Dhaba, 
1969 Serv LR 442 (SC). Here the actual 
‘words used were that the officiating em- 
ployee had been found unsuitable after 
trial to hold the post of an I-T. Officer, 
Class II and. was therefore, being revert- 
ed with immediate effect. Their Lord- 
ships categorically held that the use of 
this terminology and language did not 
imply any stigma or any penal conse- 
quences whatsoever. The above view, so 
far as we are aware has fully held the 
‘field and a recent reiteration thereof is 
evident in Hari Singh Mann’s case AIR 
1974 SC 2263 (supra), where the _ re- 
levant words used in the order candidly 
stated that the Government had consi- 
dered the employee as unfit for employ- 
ment to the service. Their Lordships 
opined that the words ‘unfit to be appoint- 
ed: were indeed far from being stigmatic 
and further that to;exclude such terminos 
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logy would rob the authority of the power 
to judge and assess the work and suit- 
ability to the post of a probationer at the 
time of his confirmation. We. therefore, 
feel bound both by principle and by pre- 
cedent to hold that the mere conveyance 
of something so innocuous as the opinion 
that the work and conduct of the proba- 
fioner were not of a satisfactory nature, 
does not cause any stigma nor the same 
can be characterised as penal. 


41, Before parting with this as- 
pect of the case. we must also notice 
what appears to us a rather unusual view 
expressed by the learned single Judge 
that the appointing authority did ` not 
have any material before it for arriving 
at an adverse assessment of the petitioner- 
respondent’s work or in the alternative 
the factual details as to how the work 
and conduct of the respondent were not 
satisfactory. were not marshalled and 
brought on the record, In the earlier part 
of the judgment, we have accepted the 
authenticity of Annexure R-2/2, From 
this it would be evident that the opinion 
of as many as 6 or 7 members of the Exe- 
cutive Board of the Women’s Sports Com- 
mittee. which had directly to deal with 
and assess the work of the petitioner-res- 
pondent had been duly ascertained, All 
of them were unanimous about the fact 
that the work and conduct of the 
petitioner-respondent were not satisfac- 
tory. This was recorded in the form of e 
report by Mrs. J. K. Grewal and forward- 
ed to the Vice-Chancellor. The latter in 
his own affidavit has clearly recorded that 
he agreed with that report. This apart, 
it has to be remembered that the Vice- 
Chancellor as the Controlling Officer was 
independently competent to opine about 
the work and conduct of the respondent 
and must be assumed to be well aware of 
the nature of the same. There was, hence, 
factually abundant material and the un- 
equivocal opinion of as many as 7 or 8 
superiors of the respondent regarding her 
work and conduct, Indeed we are of the 
view that far from there being any lack 
of factual basis there was more than am- 
ple material before the appointing autho- 
rity which after adequate discussion ar- 
a at a unanimous opinion on the 
point. 


42. We have however found consi- 
derable difficulty in appreciating the view- 
point that because the relevant reports 
ete.. did not furnish all the factual details 
and did not specify or opine as to how the 
work and conduct of the respondent were 
not satisfactory, therefore, these reports 
were either meaningless or. could not be 
acted upon.. If the learned single Judge 
meant fo opine that for arriving at a plain 
assessment of the work of a probationer, 
the competent authority is compelled by 
law to marshal each and every one of the 
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facts and incidents. from which his sub- 
jective: satisfaction as to the work and 
conduct has been derived. then we must 
im no uncertain terms differ and reject 
that view. Neither any authority nor any 
Principle as. been cited before us nor we 
are aware of any such proposition which 
requires the employer to marshal all the 
facts regarding the alleged unsatisfactory 
nature of the work and conduct of a pro- 
bationer and then to arrive at a concise 
finding qua each of them for holding that 
he is subjectively satisfied or otherwise 
about the work of his probationer-emplo- 
yee. Indeed, we take it as well-settled 
that the matter of the satisfaction of an 
employer about the work amd conduct of 
his. employee is entirely personal to the 
former and it js he alone who can opine 
about the same. F appears to us that it 
is. not the province of the Courts to ordi- 
marily go behind that view arrived at 
within the four corners of his right to do 
so. To our mind, it is entirely erroneous 
to consider the matter of the satisfaction 
of the employer about the work and con- 
duct of his employee as if jf were a lis 
betwixt them im which each side must 
marshall up his facts and arguments in 
extenso: and then a speaking and rational 
order be recorded for holding whether the 
work was satisfactory or otherwise. Un- 
less binding authority says to the cont- 
rary, we are on record to hold that sa- 
tisfaction im these cases is the personal 
satisfaction of the employer. The learned 
Judge was. therefore. in error in requir- 
ing and wanting details of factual mate- 
rial and each instance of unsatisfactory 
work and conduct as a condition prece- 
demt for the employer to arrive at an 
overall appraisal about the work and con- 
duct of the probationer. We are firmly of 
the view that it is unnecessary and aven 
dangerous to induct any such novel or 
nebulous concept in a matter So essential- 
ly simple as the satisfaction or otherwise 
of an employer qua the work of his em- 
ployee, 


43. In fairness to the learned 
counsel for the appellant, we must record 
the fact that he had forcefully contended 
that the theory of stigma and the renal 
consequences flowing therefrom is an 
emanation from the provisions of Article 
311 of the Constitution only. He contend- 
ed that since the respondent did not come 
within the ambit of Article 311 as she was 
not holding a civil post under the State, 
therefore, the coneepts of stigma etc., 
were irrelevant fo the present issue. 
Learned consel had pointed out that in 
the University statutes there was no pro- 
vision in pari materia with Article 311. 
Since we have come to a clear-cut finding 
that no stigma or penal consequences were 
im fact involved in the case of the res- 
pondent-petitioner. the issue becomes 
rather academic and we, therefore, do not 


Guru Nanak University v. Iqbal Kaur (FB) 


A.I R. 


propose to examine the same in depth or 
to pronounce thereupon. 


44. We now proceed to consider 
the second limb of the finding that the 
rules of natural justice have been violat- 
ed. Rather reluctantly we have to record 
with respect that herein also we are of 
the view which is entirely contrary to 
that arrived at by the learned single 
Judge, Firstly, it deserves notice that we 
have observed above in no uncertain 
terms that the impugned action of the 
University was not by way of punish- 
ment and that it did not even remotely 
cast any stigma on the respondent-peti- 
tioner. Once that js so, that it flows 
therefrom that no question of violation of 
the rules of natural justice would arise. 
It is elementary that these rules are to be 
invoked in instances where the action is 
penal in nature against some-one and an 
opportunity to show cause has been denied 
or as is said in technical language the 
maxim audi alteram partem has been vio- 
lated, If there was no penal action and 
no stigma cast, as we have opined above, 
then equally no question of giving any 
opportunity or a consequent infraction of 
the rules of natural justice would arise. 


45. Secondly, we may quote for 
the purposes of emphasis the last part of 
sub-clause (3) of Statute 31 which has al- 
ready been set down in extenso in the 
earlier part of the judgment: 


volta E If it is decided to dispense 
with the service of an employee, it shall 
not be necessary to serve a notice on the 
employee for the termination of his ser- 
vice. 


46, Now it is settled law that the 
rules of natural justice are not embodied 
rules, nor can they be elevated to the po- 
sition of fundamental rights. Indeed. they 
can be invoked only in an area where the 
statute is silent and general principles de- 
mand the invocation or attraction of these 
rules. We have said earlier that we find 
nothing here which would require the 
calling in of the rules of natural justice 
as the action of the appellant-University 
was wholly innocuous and far from being 
penal, However, even if remotely for the 
sake of argument be it assumed that it 
Was so, then the above-quoted portion of 
sub-clause (3) of Statute 31 expressly ne- 
gative any such requirement and provides 
that it would not be necessary to serve a 
notice on the employee if his probation- 
ary services are to be dispensed with. In- 
deed. the giving of any such noticé would 
conflict with the relevant provision. Jt is 
beyond dispute that the rules of- natural 
justice even where they come into play 
can be either excluded or -curtailed by 
the express terms of a statute. We con- 
strue the above-quoted provision of sub- 
clause (3) of Statute 31 as such a provi- 
sion. Authorities for this proposition are 
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mot lacking and instead of multiplying 
them, we think it sufficient to quote 
the following observations from the well- 
known case of Union of India v. J. N. 


Sinha, ATR 1971 SC 40 = (1971 Lab JC 8): 


“But. if on the other hand, a statu- 
tory provision either specifically or by 
necessary implication excludes the appli- 
cation of any or all the rules or princi- 
ples of natural justice then the Court can- 
not ignore the mandate of the legislature 
or the statutory authority and read into 
the concerned provision the principles of 
natural justice.” 


Thirdly, we may observe that no autho- 
rity has been brought to our notice nor 
any principle cited which would require 
that in the case, where the services of 
a probationer are not approved and he is 
not to be confirmed. then he is entitled to 
an opportunity to show cause against such 
action kefore doing so. Unless. of course, 
a statutory provision requires in manda- 
tory terms to give such an opportunity, 
there is no room for importing any such 
right under the rules of natural justice. 
As we have already noticed. in the Uni- 
versity statutes there is no such provision 
and, indeed, sub-clause (3) of Statute 31 
noticed above in terms negatives the giv- 
ing of any notice whatsoever. It deser- 
ves reccllection that their Lordships of the 
Supreme Court have repeatedly laid down 
that a probationer has no right to conti- 
mue in the post as such and cannot claim 
confirmation as a matter of legal right, It 
is only if the action of dispensing with 
services is directly and patently by way 
of punishment that an opportunity may 
be claimed by him by virtue of the langu- 
age of Article 311 (2) in the case of public 
servants. The petitioner-respondent does 
not even fall within that category. Equal- 
ly, we have held that the refusal to con- 
firm the petitioner was not in any way by 
way of punishment. 


47. Last but not the least. in this 
context we are of the view that the peil- 
tioner-respondent is now estopped from 
taking any such plea and further that she 
had more than ample opportunity to pre- 
sent her case and to show cause against 
the termination of her services to the ap- 
pointing authority. We base our opinion 
for this on the patent and the admitted 
fact that on April 23. 1974, before Hor’ble 
Mr. Justice M. S. Gujral the petitioner- 
respondent unreservedly accepted the fair 
and generous offer of the appellant-Uni- 
versity to have the matter reconsidered 
and reviewed by the Syndicate afresh. 
That having been adequately done and the 
Syndicate having reiterated in terms its 
earlier view, it now does not lie in the 
mouth of the petitioner-respondent to 
blow hot and cold and to nullify all the 
proceedings that followed im view of her 
categorical acceptance of the offer and 
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to go behind the same. It is not in dis- 
pute that the Syndicate when it reconsi- 
dered the matter on the 13th of October, 
1974. had been reconstituted and there 
had been sizeable changes in the person- 
nel of that august body. Equally. it is 
not in dispute that a representation was 
invited from the  petitioner~respondent 
and she submitted a full and exhaustive 
one dated the Sth of July. 1974, copies 
whereof were communicated well in ad- 
vance ‘of the meeting to each member of 
the Syndicate for his close perusal. Not 
only that but parawise comments thereon 
with all the relevant detailed facts etc, 
were also supplied by the University. 
Along with these documents a copy of the 
writ petition filed by the petitioner—res- 
pondent in this Court, which is exhaustive 
to the point of being repetitive, was also 
sent to each Syndic and in this her case 
has been dealt with in the minutest de- 
tail. Along with ‘these three documents 
duly circulated was a communication by 
the University counsel giving the whole 
background of the case and the order of 
the Court directing a fresh appraisal and 
decision by the Syndicate regarding the 
case of the petitioner-respondent. It is 
patent. therefore, that after all the above- 
said exhaustive material had been fully 
conveyed well in advance to-each mem- 
ber of the Syndicate which undoubtedly 
includes.in its fold eminent men in the 
State of Punjab drawn from various walks 
of life that the matter was reconsidered 
in depth by them im the light of the 
known orders of the High Court. Never- 
theless. on a complete reappraisal and 
fresh consideration of the case taking into 
account the detailed representation of 
the respondent and her writ petition ete., 
the Syndicate adhered to its earlier view. 
Tf ever the rules of natural justice im the 
peculiar situation could be satisfied Gf 
any occasion for them arose at all), the 
present one appears to us as a clear case 
of this kind. 


48. We conclude, therefore, that 
the twin finding of the learned single 
Judge that the impugned action cast a 
stigma on the petitioner-respondent and 
that the rules of natural justice have been 
violated is unsustainable on the present 
record and has, therefore. to be set aside. 


49. Before parting with this case, 
we feel that we would be failing In our 
duty if we omit to advert to matters 
which have been strenuously and almost 
embarrassingly pressed upon us on behalf 
of the appellant. The first of these is ra~ 
ther a curious finding recorded by the 
peli Single Judge jn the following 

rms: 


“The Syndicate did not apply its 
mind either at the time of passing the im- 
pugned resolution. Annexure “D-i or at 
the time of reviewing the representation 
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of the.-petitioner in its meetings held on 
16th June. 1973. and 13th October. 1974, 
and merely acted as a rubber stamp of 
the Vice-Chancellor.” 

With great humility we wish to observe 
that on this record we find the abovesaid 
ohservation as both uncharitable and. if we 
may say.so, unfair to the distinguishable 
personages who canstitute the Syndicate 
of the appellant-University. They are in 
no way in a position of subservience to 
the Vice-Chancellor and there is not an 
iota of evidence or ground to hold that 
they were under his thumb in such a man- 
ner that without any application of their 
minds they were acting as a rubber stamp 
for his action. Indeed, the terms of the 
statutes of the appellant-University would 
show that the position in fact_is to the 
contrary, The Syndics of the University 
¢re as a body in a position of superiority 
te the Vice-Chancellor and the executive 
gdministration of the University 1s vested 
fn this body along with the control of its 
revenue and property as provided for by 
the provisions of Section 14 of the Guru 
Nanak University Act. The Syndicate is 
only in a position of slight inferiority to 
the Senate which is the supreme autho- 
rity of the University. As already ncticed 
earlier. the members of the Syndicate are 
men of reasonable eminence drawn from 
the field of education as also from various 
other walks of life and professions an 

with a single stroke to tar them. with. the 
brush of non-application of their minds 
and of stark subservience to the Vice- 
Chancellor was. to say the least, uncalled 
for. The learned single Judge has not 
given any hint or reasons as to why he 
thinks that in its first meeting on June 16, 
1973, the Syndicate did not apply its 
mind. There is documentary evidence on 
the record in the shape of Annexure ‘D-1 

which clearly records in adequate details 
the manner in which the Syndicate consi» 
dered the case of the petitioner-respon- 
dent and came to a unanimous conclusion. 
We are unable to see how it was possible 
to infer any dereliction of duty on their 
part from the material on this record. 


50. The brief reasons given by the 
learned single Judge for the further find- 
ing that even a second time on October 
13. 1974, the Syndicate was equally neg- 
lisent or remiss in its duty (despite a di- 
rection of this Court to consider the mat- 
ter afresh) appear to be unsustainable. As 
we have repeated earlier, the appellant- 
University hag been more than careful In 
sending all the relevant material in con- 
nection with the petitioner-respondents 
case to each one cf the Syndics well in 
advance of the meeting on October 13, 
1974. Indeed. no grouse was made before 
us by the learned counsel for the respon- 
dent that any meaningful material was 
left out of consideration. The Syndics 
had. therefore. more than ample time to 
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peruse and go through the relevant mate- 
vial forwarded to them knowing. as they 
did, that the matter was to be considered 
afresh under this Court’s direction. It is 
the common case that the Syndicate held 
its meeting for full 4 hours on the 13th 
of October, 1974. The learned single 
Judge seems to be erroneously influenced 
by the fact that on that date the agenda 
comprised 157 items and hes made a 
wholly unwarranted assumption that the 
time of the meeting was divided equally 
for each of these items and has thus ar- 
rived at the curious conclusion that only 
two minutes were devoted to each item 
including Item No. 20 relating to the res- 
pondent’s case, This rather unusual mode 
of calculation firstly excludes the fact in 
the categorical affidavit of the Registrar 
that most of these 157 items were of an 
entirely non-controversial nature which 
required mere formal approval and. there- 
fore. did not consume any meaningful 
time of the Syndicate. In this back- 
fround, we are unable to see how the 
learned Judge could assume the equal dis- 
tribution of time and then infer that 
merely two minutes were devoted to the 
respondent’s case despite categorical affi- 
davits to the contrary, The observations 
of the learned single Judge are further 
oblivious of the averments in the affida- 
vits filed on behalf of the University that 
in fact the petitioner-respondent’s case 
was relegated for a fuller consideration in 
depth as the last item on that date. This 
was so because Hon’ble the Chief Justice 
who is a member of this Syndicate and 
Was present in that meeting had rightly 
required that he would not wish to var- 
ticipate in the discussion of this subiect 
because the matter was still sub judice. 
It was only after his Lordship withdrew 
from the meeting after dealing with the 
other items on the agenda that the rest 
of the Syndiecs devoted themselves to the 
case of the petitioner-respondent. It has 
been averred on behalf of the appellant- 
University in the affidavit that the matter 
was considered at length. The relevant 
record thereof being a copy of the reso- 
lution No. 20 of the meeting of the Syn- 
dicate has been placed before the Court 
on behalf of the appellant-University. It 
expressly notices that the representation 
dated the 5th of July, 1974. of Mrs. San- 
dhu was considered, It records that the 
Vice-Chancellor informed the members 
about the four material documents which 
had been forwarded to each one of the 
Syndiecs. It is recorded that the case of 
the respondent was discussed at length 
by the members, Further Mrs. J. K. Gre- 
wal who was the President of the Execu- 
tive Sports Committee was also invited 
în order to give the members a first-hand’ 


detailed information about the work and 
conduct of the respondent in case they. 
wanted’ the same. In the course of dis-. 
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cussion, some members wanted detailed 
information and, therefore, Mrs. Grewal 
was also called in and required to narrate 
the position in detail. Further discussion 
followed and after reconsidering the mat- 
ter from all aspects it was eventually re- 
solved by this Syndicate that the pre- 
vious decision of the 16th of June, 1973, 
be reiterated and be adhered to. In the 
face of this documentary record of the 
proceedings to make an inference that 
there was no application of mind whatso- 
. ever by this Syndicate seems to us as 
hardly called for. The learned single 
Judge has also proceeded to observe that 
it had taken him 4 hours to go through 
the pleadings in the writ petition jn Court 
and henze assumed and virtually required 
that the Syndicate should have devoted 
an equal or a larger amount of time to 
the case of the petitioner-respondent, This 
loses sight of the fact that the Syndicate 
fis not to function and deal with the mat- 
tex as if it were a Court of record like 
the High Court or the matter before it 
was lis requiring all the norms and trap- 
pings of a regular judicial trial. Our at- 
tention was not invited to any provision 
which demands that all the relevant mate- 
rial of each item must be read in extenso 
by the Syndics during the course of the 
meeting or that there existed any bar for 
the Syndics to have perused the said 
documents earlier which were forwarded 
to them. The above-noticed reason which 
seems to have peculiarly influenced the 
learned single Judge to arrive at the 
above-~seid finding frankly appears to us 
as rather unimpressive. Instead, we are 
inclined to feel that it is not the province 
and the function of this Court to lay down 
either the time or the mode and manner 
in which autonomous and high-powered 
bodies like the Syndicate of the appellant- 
University are entitled to conduct their 
business in the meetings. They are equal- 
ly masters of their own procedure and 
unless there is an infraction of the clear 
statutory rules in carrying out their 
duties and in conforming to the proce- 
dure prescribed by law. this Court would 
be ill-advised to render any gratuitous 
advice to them in their autonomous field 
in dealing and disposing of their business. 
With respect and indeed some embarrass- 
ment we feel compelled to set aside the 
above finding because the persons con- 
cerned would have no other forum or 
remedy for redress (because we are in- 
clined ta allow the Letters Patent Appeal) 
against the adverse and uncharitable re- 
marks made by a Court of record. 


51. Last of all comes the matter 
of the observations which the learned sin- 
gle Judge has chosen to make against the 
Vice-Chancellor of the University in a 
language’ of severe castigation. In this 
context, what deserves highlighting is the 
fact that before this. Court the petitioner- 
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respondent himself had unreservedly 
withdrawn each single allegation of mala 
fides against the Vice-Chancellor which 
had been half-heartedly levelled in the 
beginning. This was in terms noticed in 
the order of Gujral, J.. dated the 23rd 
April, 1974, which has already been quot- 
ed in full. Therefore, there was not an 
iota of factual material on the record 
which could suggest any bad faith etc. 
on the part of the Vice-Chancellor. Not 
only this, but the learned single Judge 
had disallowed the reagitation of mala 
fides when prayed for on behalf of the 
respondent after she had failed a second 
time before her appointing authority, the 
Syndicate, in its meeting of the 13th of 
October, 1974. When this was done. the 
learned counsel for the petitioner-respon- 
dent had in terms prayed that the name 
of the Vice-Chancellor may be struck off 
from the array of respondents and this 
prayer was fully allowed by the learned 
single Judge himself and recorded in his 
order quoted earlier, The legal result 
that flows therefrom is that at the time 
of the recording of the judgment the 
Vice-Chancellor personally was neither a 
party to the writ petition nor was there 
any allegation of mala fides or bad faith 
against him on the record. Apart from 
these glaring factors, we have above re- 
versed the findings of the learned single 
Judge which might remotely have provid- 
ed some basis for the observations. The 
end result, therefore, is that now there is 
no factual foundation upon which these 
remarks can possibly rest and even other- 
wise we are clearly of the opinion that 
these were rather uncharitable and in- 
deed uncalled for. A Civil Miscellaneous 
Application No. 1213 of 1975 has been 
moved on behalf of the Vice-Chancellor 
under Section 151 of the .Civil Procedure 
Code seeking an expunction of the stric- 
tures passed against him, 


52. For nearly half a century or 
more it has been the settled law within 
this Court that prejudicial observations 
should not be made against a person. who 
is neither a party nor a witness in the 
proceedings before a Court. In Benarsi 
Das v. Crown, AIR 1925 Lah 392 (2) it 
was observed that it would amount to a 
denial of justice to allow adverse reflec- 
tions upon the character of such a person 
to stand intact in a judgment. In this 
Court, a Division Bench in Sardar Lal 
Singh Kang v. The State, AIR 1959 Punj 
211, while summing up the law, has ob- 
served that the need for caution in making 
strictures is even greater in the case of 
remarks against officials whose career is 
likely to be affected thereby. Therein it 
has been further held that no such re- 
marks should be made unless they are 
based on legal material properly placed 
on the record and further an opportunity 
has been afforded to the person concern- 
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ed to furnish an explanation thereto. The 
above-said authorities pertain to stric- 
tures made in criminal cases, but it ap- 
pears to us that the position is indeed 
more so in the civil jurisdiction and par- 
ticularly in the limited sphere of the writ 
jurisdiction which, as we have already 
pointed out, ordinarily proceeds on the 
facts admitted on affidavits. That the po- 
sition is identical within the writ juris- 
diction is evident from the following ob- 
servations of the Letters Patent Bench in 
the Commr. of Income-tax, Punjab, 
Jammu and Kashmir and Chandigarh at 
Patiala v. Ramesh Chander. (1973) 75 Pun 
LR 374 = (1973 Tax LR 1427) (Puni): 

“Before parting with this judgment, 
it may be made clear that anything said 
‘by the learned single Judge against Shri 
Balwant Singh, Traffic Inspector of the 
Punjab Police, during the course of the 
judgment, will be considered to be wash- 
ed away for the simple reason that Shri 
Balwant Singh was not a party to these 
proceedings and it would not be appro- 
priate to pass any strictures against him 
without he being given any opportunity 
- of being heard and placing his view-point 
before the Court.” 

53. In the present case we feel 
compelled to record that unless all the 
adverse observations of the learned single 
Judge made against the Vice-Chancellor 
are effaced from the record, complete Jus- 
tice between the parties would not be 
rendered. We accordingly allow Civil 
Mise. No. 1213 of 1975 and hold that the 
adverse remarks referred to therein must 
be deemed as if they had never been 
made on the record, 


54. For the afore-mentioned rea- 
sons, we allow this Letters Patent Appeal 
and setting aside the judgment of the 
learned single Judge dismiss the writ 
petition with costs throughout. 

Appeal allowed, 
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Inder Nath Bassi. Petitioner v. The 
Sub-Divisional Magistrate, (Executive Ma- 
gistrate First Class) Nawanshahr, Dist. 
Jullundur and others, Respondents. 


Civil Revn, No. 1386 of 1973, D/- 
16-7-1975, bai teas Wa 

A) Punjab Gram Panchaya 
of 156. Sections 13-B, 6 (5) @ — Elec- 
tion petition — Amendment — Addition 
of fresh ground of disqualification under 
Section 6 (5) (i) after expiry of period of 
limitation — Permissibility. (Civil F. C. 
(1908), Order 6, Rule 17). _ 

When an election petition against 
election of a returned candidate as Sar- 
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panch of a Gram-Panchayat is filed with- 
in time, but long after. expiry of the ne- 
riod of limitation when case is fixed for 
argument, the petitioner by amendment 
seeks to add a fresh ground based on dis- 
qualification of the returned candidate 
under Section 6 (5) (i). such an amend- 
ment of the election petition cannot be 
permitted. The fact that the disqualifica- 
tion can be inquired into at any time and 
may indeed result in the removal of the 
returned candidate from the office of Sar- 
panch is no ground at all for permitting . 
it to be introduced in the election peti- 
tion after the expiry of the period of li- 
mitation for presenting the same. 
(Para 2) 
Cases Referred: Chronological Paras 
(1973) Civil Revn. No. 795 of 1973, Dj- 
28-9-1973 (Punj) 1 
M. S. Rakkar, for Petitioner; Inderjit 
Malhotra (for No. 2). for Respondents, 


ORDER:— This is a petition under 
Article 227 of the Constitution for setting 
aside and quashing the order of Shri 
Ripudaman Singh, Executive Magistrate 
Ist Class, Nawanshahr, dated November 
6, 1973. whereby he has allowed an appli- 
cation of the election petitioner for 
amendment of the election petition so as 
to introduce therein a new ground for 
setting aside the election of the present 
petitioner. The election petition was filed 
within time. Issues were struck on all 
the grounds on which the election was 
sought to be set aside. The evidence of 
the parties was recorded and the case was 
then fixed for final arguments on June 28, 
1973, when an application was made by 
the election petitioner for permission fo 
amend the election petition under Order 
6. Rule 47 of the Code of Civil Procedure 
so as to add therein a ground, for setting 
aside the election, to the effect that the 
returned candidate was a tenant under 
the. Gram-Panchayat at the time of filing 
of his nomination papers, which was a.dis- 
qualification under clause (1) of sub-sec~ 
tion (5) of Section 6 of the Punjab Gram= 
Panchayat Act, 1952. The above provision: 
reads as under:— 


“No person who is not a member of 
the Sabha and who is a tenant or lessee 
holding a tenancy or lease under the 
Gram Sabha or is in arrears of rent of 
any lease or tenancy held under the Gram 
Sabha. or is a contractor of the Gram 
Sabha shall be entitled to stand for elec» 
tion as. or continue to be Sarpanch or 
Panch.” 

The application was contested by the 
returned candidate. It was allowed by a 
somewhat cryptic order of the Executive 
Magistrate, dated July 10, 1973. The re- 
turned candidate’s petition under Article 
997 of the Constitution for quashing th -¢ 
order (Civil Revn. No. 795 of 1973) was 
allowed by the judgment and order of 
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Tuli, J. (as he then was). dated 28-9-1973 
(Puni), on the short ground that the order 
allowing the amendment was not support- 
ed by any reasons and did not even men- 
tion what the exact amendment was. It 
was, therefore, directed by this Court that 
the learned Magistrate should redecide 
the petition for amendment by passing a 
speaking order. In pursuance of the di- 
rections of Tuli, J., the application of the 
election petitioner for amendment of the 
election petition was re-heard by the 
learned Magistrate and allowed by the 
impugned order. 


2. Section 13-B of the Act speci- 
fically provides that no election of a Sar- 
panch or a Panch shall be called in ques- 
tion except by an election petition pre- 
sented in accordance with the provisions 
of Chapter 2-A of the Act. Section 13-C 
in that Chapter prescribes the period of 
limitation for filing an election petition, 
which is 30 days from the date of 
announcement of the result of the elec- 
tion. An election petition can be pre- 
sented to the prescribed authority on one 
or more of the grounds specified in sub- 
section {1) of Section 13-O. No petition 
for setting aside an election on any other 
fround is provided for by the Act. The 
very first ground specified in clause (a) of 
Section 18-O on which an election can be 
set aside is that the elected person was 
not qualified or was disqualified to be 
elected under the Act, It is, therefore, 
patent that the ground which is now 
sought to be introduced into the election 
petition could have been made a ground 
for setting aside the election at the time 
when the election petition was filed. The 
ground was admittedly not taken in the 
election petition. 


Long after the expiry of the period 
of limitation for presenting the election 
petition, that ground has now been allow- 
ed to be added by permitting the amend- 
ment prayed for by the election petitioner. 
The only ground on which the amend- 
ment has been allowed is that the disqua- 
lification in question is not only a ground 
for setting aside an election but is also a 
ground for the removal of a Panch or Sar- 
panch even after his election is other- 
wise upheld. The prescribed authority 
has observed in the impugned order that 
since the election of the present petitioner 
already stands challenged within the time 
limit prescribed by Section 13-C of the 
Act, the new ground of attack does not 
involve a fresh question of limitation. 
This is contrary to the elementary prin- 
. ciples of the Election Law. 


If the above-quoted observation of 
the prescribed authority were to be cor- 
rect, then all that an election petitioner 
would do is to file an election petition for 
setting eside an election and thereafter 
add in it different grounds for that pur- 
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pose even after the expiry of the period 
of limitation by amending the petition. 
Such a procedure appears t me to be 
unimaginable. The fact that the disqua- 
lification can be inquired into at any time 
and may indeed result in the removal of 
the returned candidate fie the peti- 
tioner before me) from the office of Sar- 
panch is no ground at all for permitting 
it to be introduced in the election peti- 
tion after the expiry of the period of 
limitation for presenting the same. The 
election petitioner, if so advised. may 
move the appropriate authorities for re- 
moval of the petitioner on the ground of 
his having incurred a disqualification or 
being disqualified to continue to be a Sar- 
panch, Such a petition, if presented, 
would be disposed of by the competent au-- 
thority in accordance with law. That 
however is no ground for permitting the 
amendment of the election petition. 


3. For the foregoing reasons. I al- 
low this .petition, set aside the order of 
the prescribed authority, dated November 
6. 1973, and dismiss the application of the 
election petitioner for amendment of the 
election petition. The prescribed autho- 
rity shall now proceed to hear the final 
arguments of the parties and dispose of 
the election petition in accordance with 
law. The petitioner will be entitled to 
recover from respondent No. 2 the costs 
incurred by him in this Court. 

Petition allowed. 
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Zile Singh, Panch, Petitioner v. De- 
puty Commissioner, Sonepat and others, 
Respondents. 


Civ. Writ Petn. No. 1070 of 1975. D/- 
8-7-1975. 


(A) Punjab Gram Panchayat Act (64 
of 1953), Section 5 (as amended by Har- 
yana Amendment Act 29 of 1971) — Co- 
option of woman Panch — Co-option is 
nothing but an election — None of the 
Panches of the electoral college, legally 
elected — Co-option of Woman member 
by such Panchas, held as void ab initio. 

(Paras 7, 8) 
Cases Referred: Chronological Paras 
ea Punj 115 = 1974 Cur LJ aie 


Surinder Sarup, for Petitioner: H. S. 
Hooda, for Respondents. 


ORDER:— The short point, though 
an interesting one, that arises for deter- 
mination in this writ petition is as to whe- 
ther a co-opted member of the Gram Pan- 
chayat could continue to be the member 
of the Gram Panchayat even after the 
election of all the Panches, who had elect- 
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ed her. was set aside as illegal and fresh 
election is held for the Gram Panchayat 
in question, 

2. To appreciate the point, the 
back-ground in which this question has 
arisen be noticed. The petitioner along 
with others was elected Panch to Gram 
Panchayat of village “hirasmi in the alec- 
tion held in the month of June. 1971. In 
a co-option in pursuance of Section 5 of 
the Punjab Gram Panchayat Act as 
amended by Haryang Legislature Amend- 
ment Act No. 29 of 1971 (hereinafter re- 
ferred to as the Panchayat Act), Shrimati 
Shanti (respondent No, 3) was co-opted as 
the woman Panch. The relevant provision 
of Section 5 of the Panchayat Act is in 
the following terms:— 

“5 ( 1) * % G * 

(2) Every such Gram Panchayat shall 
consist of such number of Panches not 
being less than five or more than nine as 
Government may determine taking into 
account the population of Sabha area and 
such Panches shall be elected by the 
Sabha. in the prescribed manner, from 
amongst its members, 

Provided that if no woman is elected 
as a Panch of any Gram Panchayat the 
elected Panches shall co-opt, in the man- 
ner prescribed, as Panch a Woman 
member of the Sabha who is qualified to 
be so elected, and 


(3) Every woman co-opted as a Panch 
under the proviso to sub-section (2) shall 
have the right to vote at a meeting of the 


Gram Panchayat. 
(4) * S p Z 


2 = z & 


(5) , 

(6) Immediately after the election of 
Panches and co-option of woman Panch, 
if any, a Sarpanch shall be elected by the 
Panches from amongst themselves in the 
manner prescribed,” 

3. Prior to her co-option, one Hari 
Chand. an unsuccessful candidate. chal- 
lenged the validity of the entire election 
held in June 1971 on the ground that his 
nomination papers had been wrongly and 
illegally rejected, The prescribed autho- 
rity, vide its order dated 6-8-1973, allow- 
ed his election petition and set aside the 
election held in June, 1971. The petitioner 
in the present writ petition and others 
challenged the order of the prescribed au- 
thority by way of Civil Writ No. 3573 of 
1973 = (Reported in AIR 1975 Punj 115) 
(FB) (Zile Singh v. The State of Haryana), 


which petition was finally decided by a` 


Full Bench of this Court wherein. the 
order of the prescribed authority was sus- 
tained, and that ied to the holding of 
fresh elections to the aforesaid Panchayat 
on 19-1-1975 in which the present peti- 
tioner, along with respondents Nos. 4 to 
8. was elected a Panch. 


4. The petitioner moved the. De- - 


puty Commissioner, Sonepat . (respondent 


Zile Singh v; Dy, Commr.. Sonepat (Tewatia J.) 


A. I. R. 


No. 1) through an application dated 30-1- 
1975, to fix a date for the co-option of the 
women Panch. The Deputy Commis- 
sioner, instead of fixing the date for the 
co-option of the woman, Panch, ordered 
the holding of the election of the Sarpanch 
on 15-3-1975 at 10 A. M.. notice whereof 
was issued to the and other 


5. In the return filed on behalf of 
Shrimati Shanti (respondent No. 3). the 
plea taken is that once co-opted as a 
member of the Gram Panchayat, she was 
entitled to continue as a member for 5 
years — the term fixed for a member of 
the Panchayat under Section 9 of the 
Panchayat Act — unless the co-option was 
set aside by the prescribed authority. 


6. Neither the Act nor the Rules 
framed thereunder provide for the contin- 
gency which has arisen in the present 
case; nor prior to this, any Court has had 
the occasion to pronounce upon the con- 
troversy of the kind. So, the point being 
truly res integra shall have to be decided 
on first principles and on the basis of a 
view appealing to reason and common= 
sense, 


7. Apparently, co-option is nothing 
but the election of a Woman member as 
one of the members of the Gram Pancha- 
yat; the only difference from her male 
counter-part lay in the fact that in her 
case electoral college consists of the Pan- 
ches elected by Gram Sabha. while in re- 
gard to. the elected male members thereof 
every adult member not less than 21 years 
of age of Gram Sabha forms the electoral 
college which elects the Panches to the 
Gram Panchayat. 


&. Once it is ruled that none of the 
Panches who constituted the electoral col- 
lege which co-opted Shrimati Shanti (res- 
pondent No. 3) as woman member of the 

ram Panchayat, was legally elected as 
Panch, then the co-option of Shrimati 
Shanti (respondent No. 3) by them stood 
automatically rendered as void ab initio. 


9. As to the plea of respondent 
No. 3 that she was entitled to enioy full 
term of 5 years envisaged by Section 9 of 
the Panchayat Act unless her co-option as 
Lady member was set aside by the pres- 
cribed authority. it must be observed that 
the said plea has no legs to stand on. Her 
co-option being rendered void ab initio by 
implication as á result of the order of the 
prescribed authority by which it set aside 
the entire election to the Gram Panchayat 
held on 29th June, 1971, it was not at all 
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necessary to challenge her co-option as 
ledy member through a formal applica- 
tion before the prescribed authority. 

10. Since the election of the Sar- 
panch could be held only after the co- 
option of lady member as envisaged by 
sub-section (6) of Section 5 of the Pan- 
chayat Act, the notice. Annexure P-4, to 
the Panches to assemble in a meeting on 
15th March, 1975 at 10 A. M. to elect “he 
Sarpanch was clearly in contravention of 
the aforesaid provisions of the Panchayat 
Act, 


Ii. For the reasons stated, I allow 
this writ petition and direct the Deputy 
Commissioner, Sonepat to fix a date for 
the co-option of a woman Panch by the 
Panches and only thereafter require the 
Panches to assemble in a meeting to elact 
the Sarpanch. The Deputy Commissioner 
fs further directed that the entire process 
culminating in the election of the Sar- 
panch be completed within two months 
from today. o Sal eae however, 

bear their own costs. 
NR Petition allowed. 
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FULL BENCH l 
R. S. NARULA, C. J.. PREM CHAND 
JAIN AND M. R. SHARMA, JJ. 
Sham Rattan Newar, Petitioner v. The 
State of Haryana and others, Respon- 
dents. 
. Civil Writ No. 2876 of,1970. D/- 6-8- 
1974.* l 
- (A) Constitution of India, Article 14 
— Punjab State Aid to Industries Act (5 
of 1935), Section 35 — Vesting discretion- 
ary power in the executive — Section 35 
not repugnant to Article 14 on ground of 
discretion. AIR 1967 SC 1581 held no lon- 
ger good law in view of AIR 1974 SG 
20 


Section 35 is not ultra vires on the 
ground that it is repugnant to Article 14 
of the Constitution of India inasmuch as 
it prescribes two procedures for effecting 
recovery, one under Section 35 being 
harsher and more onerous than the others 
under Sections 23 to 25. without laying 
down any guidelines for the appropriate 
authorities to choose ata one or e 
other of those two alternative courses. 
AIR 1959 Punj 19 (FB), Foll.; AIR 1967 SC 
1581 held no longer good law-in view of 
AIR 1974 SC 2009. _ _ (Para 1) 
Cases Referred: Chronological Paras 
AIR 1974 SC 2009 = (1975) 1 SCR 1 2 
AIR. 1967 SC 1581 = (1967) 3 SCR i å 


*(Decided by Full Bench on order of re- 
E made by Prem Chand Jain. J.. on 
2-9-1971). - 


AT/AT/A254/76/WNG - ae 


Sham Rattan v. ° 


State (FB) [Prs. 1-2] P. & H. 93 
AIR 1959 Puni 19 = 60 Pun LR 620 a 


1, 
J. S. Shahpuri, for Petitioner: C. D. 
Dewan, Addl. Advocate-General, Haryana 
with H. N. Mehtani, Asst, Advocate~Gene- 
ral, Haryana, for Respondents 


ORDER:— The vires of Section 
35 of the Punjab State Aid to Industries 
Act, 1935. were questioned in this petition 
before my learned brother. P, C. Jain, J., 
on the ground that the said provision is 
repugnant to Article 14 of the Constitution 
of India inasmuch as it prescribes two 
procedures for effecting recovery. one of 
which is harsher and more onerous than 
the other, without laying down any guide- 
lines for the appropriate authorities to 
choose to follow one or the other of those 
two alternative courses. This precise argu- 
ment had already been repelled by a Full 
Bench of this Court in Harish Chand v. 
Collector of Amritsar. ATR 1959 Punj 19. 
e counsel for the petitioner, however, 
submitted before the learned Judge that 
the view taken by the Full Bench of this 
Court in Harish Chand’s case (supra) no 
longer holds the field in view of the pro- 
nouncement of their Lordships of the Sup- 
reme Court in Northern India Caterers 
(Pvt.) Ltd.. v. State of Punjab, AIR 1967 
SC 1581. wherein Section 5 of the Punjab 
Public Premises and Land (Eviction and 
Rent Recovery) Act (31 of 1959) was held 
to be discriminatory and violative of Arti- 
cle 14 of the Constitution of India on the 
same ground. As the learned single J udge 
did not find it proper to hear further 
arguments on that question in view of the 
earlier Full Bench decision of this Court, 
the case was referred to a Full Bench. 
This is how the matter has been placed 
before us today. 


2. At the outset, Mr. C. D. Dewan, 
the learned Additional Advocate-General 
for the State of Haryana. has brought to 
our notice the judgment of the Supreme 
Court dated April 11. 1974. in Civil Ap- 
peal No. 680 of 1968 = (reported in AIR 
1974 SC 2009), Maganlal Chhagganlal 
(Pvt.) Ltd. v. Municipal Corporation of 
Greater Bombay (and the connected 
cases), wherein their Lordships of the 
Supreme Court have held as under 

“Therefore, the contention that the 
mere availability of two procedures will 
vitiate one of them that is the special pro~ 
cedure, is not supported by reason or 
authority.” 

Dealings with the Northern India Caterers’ 
case AIR 1967 SC 1581 (supra) specifically 
their Lordships observed:— 

“We, therefore. find ourselves unable. 
to agree with the majority in the Northern 
India Caterers’ case,” = 
On the merits of the cases decided by. 
their Lordships, the argument about cer=` 
tain provisions of different statutes being 
ultra vires Article 14 of the Constitution” 
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of India merely on account of two proce- 
dures having been provided therein, one 
harsher than the other without laying 
down any guidelines for selecting one or 
the other of the two alternative procedu- 
res. was rejected outright. 


3. In these circumstances, the law 
laid down earlier by the Supreme Court 
in Northern India Caterers’ case, ATR 1967 
SC 1581 does not appear to hold the field 
and the only impediment in the way of 
the learned Single Judge for following the 
earlier Full Bench judgment of this Court 
in Harish Chand’s case, AIR 1959 Puni 19 
no longer exists. We, therefore, hole. that 
the decision of the Supreme Court in Nor- 
fhern India Caterers’ case does not in 
these circumstances affect the correctness 
of the earlier Full Bench judgment of this 
Court which is otherwise binding on us. 
Since no other point was argued in this 
case before the learned Single J udge and 
none is even now sought to be canvassed 
before us. this petition must fail and is ac- 
cordingly dismissed, though without any 

o costs. 
ore Petition dismissed, 
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FULL BENCH 
R. S. NARULA, C. J.. BAL RAJ TULI 
AND M. R. SHARMA, JJ 


Ran Singh, Appellant v. The Gandhar 
Agricultural Co-operative Service Society, 
Gandhar. Respondent, 

Letters Patent Appeal No. 238 of 1974, 
D/- 20-11-1974.” 

(A) Punjab Co-operative Societies Act 
(25 of 1961), Section 63 — Punjab Co- 
operative Societies Rules (1963), Rules 53 
and 55 — Award of arbitrator passed 
in contravention of Rule 53 — Notice of 
hearing not served on opposite party — 
Award is nullity and incapable of being 
executed as a deeree of Civil Court — 
Such objection can be raised in execution. 
Decision of single Judge in E. F. A. No. 
98 of 1972, D/- 27-3-1974 (Punij). Revers- 
ed: AIR 1973 Punj 417, Overruled — 
(Civil P. C. (1908), Section 47). 


Under Rule 53 the intimation of the 
date. time and place of hearing: the dis- 
pute to the parties is an essential preli- 
minary to the arbitrator assuming Juris- 
diction to decide the dispute and has to 
be observed by the arbitrator. Should he 
fail to perform this duty. his action Js not 
only to be regarded as procedurally ultra 
vires. but also without jurisdiction. 

(Para 11) 


+ inst Judgment of Bhopinder Singh 
Dion. J.. in F. A. No. 98 of 1972, D/- 
7-3-1974 (Pun)).) 


AT/AT/A241/76/KSB 


Ran Singh v. G. A. Co-op. Service Society (FB) 


A.L R. 


There is preponderance of authorix 
ties in support of the proposition that if 
the determination by a tribunal depends 
upon following the principles of natural 
justice the decision given by it would ba 
treated as a nullity in case it had failed to 
follow these principles. An aggrieved 
party would in that case be not under an 
obligation to have the decision set aside 
in appeal. It would be open to it to chal- 
lenge its validity at the stage of execu~ 
tion and even in collateral proceedings. 
AIR 1954 SC 340, Rel. on. (Para 15) 


Rules 51 and 53 are statutory rules 
squarely falling within the rule-making 
power of Government under Section 85 
(2) (xviii). Any decision rendered in con= 
travention of these rules will be a deci- 
sion not duly passed under Sections 54 and 
56 of the Act and, therefore, the same 
cannot be executed as a decree of Civil 
Court by virtue of Section 63. An objec- 
tion to the executability of such decree 
can validly be raised at the stage of exe- 
cution. (Para 16) 


Even if the objection regarding the vio- 
lation of the statutory rules based on the 
rules of natural justice were to be held 
to be unentertainable in the execution 
proceedings, the Executing Court could 
have invoked the provisions of Section 47 
of the Civil Procedure Code by convert- 
ing the proceedings into a suit. An exe- 
cuting court would not therefore be pre- 
eluded from determining whether an 
award was duly passed or not within the 
meaning of Section 63 of the Act. 

(Para 21) 

Held that the award in dispute, hav- 

ing been given in contravention of the sta- 
tutory rules incorporating principles of 
natural justice, was a nullity qua the ap- 
pellant and was incapable of being exe- 
cuted asa decree of the Civil Court 
against him. AIR 1973 Puni 417. Overrul- 
ed. Case law discussed. Decision of single 
Judge in E. F. A No. 98 of 1972. D/- 27-3- 
1974 (Puni). Reversed. (Para 23) 
(B) Precedents — Value of a decision. 

A decision can be regarded as an au- 
thority only for the proposition which is 
before the Court. The principles settled 
by it cannot be applied indiscriminately to 
other cases, (Para 20) 
Cases Referred: Chronological Paras 
1974 Pun LJ 5 = 1975 Co-op LR rier T 


2, 14, 

AIR 1973 Puni 417 = 75 Pun LR 678 
1, 2, 17, 20 

AIR 1970 SC 150 = (1970) 1 SCR 457 15 
AIR 1970 SC 838 = (1969) 2 SCR 1048 16 
AIR 1970 Punj 431 = ILR (1970) 2 Punj 
& Har 220 (FB) 18, 19 
(1967) 2 All ER $86 = (1967) 3 WLR aS 
AIR 1966 SC 893 = (1966) 2 SCR 553 12 
AIR 1964 SC 752 = (1964) 3 SCR 709 16 
AIR 1962 SC 1621 = (1963) 1 SCR 778 10 
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AIR 1954 SC 340 = (1955) 1 SCR 117 7.15 
AIR 1942 Lah 129 = 44 Pun LR 31 14, 21 
AIR 1942 Lah 237 = 44 Pun LR 376 14 
1911-13 All ER 36 = 1911 AC 179 12 
(1841) 1 QB 66 = 113 ER 1054 10 


S. P. Goyal. for Appellant: R. P. 
Jagga, fer Respondent, 
M. R. SHARMA, J.:— The Gandhar 


Agricultural Co-operative Service Society, 
Gandhar (hereinafter referred to as the 
respondent-Society), filed a petition for 
execution of the award given by an Arbi- 
trator under the Puniab Co-operative So- 
cieties Art, 1961 (hereinafter referred to 
as the Act). in the Court of the learned 
Subordinate Judge. Ist Class, Muktsar. 
The appellant filed obiections that the 
execution of the award was barred by 
time and the award having been given 
without notice to him was a nullity and 
as such incapable of being executed. On 
April 25. 1972. the learned Subordinate 
Judge framed the following issues:— 


(1) Whether the notice of the pro- 
ceedings of the arbitration was not served 
on Ran Singh. If so. its effect. O. P., O. 


(2) Whether such an objection is not 
maintainable in these proceedings? 
O. P. D., H. 

On June 19, 1971, the following additional 
issues were framed:— 


(3) Whether Section 22 of the Co- 
operative Societies Act is applicable to 
the execution of the award? P. O. 


(4) Whetber the execution proceed- 
ings of the decree-hoider is time-barred 
in view of Secticn 22 of the Co-operative 
Societies Act? O. F O. 

(5) Relief. 

The learned Executing Court held that 
notice for the service of Ran Singh ap- 
pellant had been sent by registered post 
by the arbitrator and the presumption 
was that the same had reached the desti- 
nation and had been delivered to the ad- 
dressee. On Issue No, 2, it was held that 
such an objection was entertainable in 
execution proceedings. Issues Nos, (3) and 
(43 were found against the appellant and 
the execution proceedings were ordered 
to proceed. The appellant filed an appeal 
before this Court against the order dated 
March 9. 1972, passed by the learned Sub- 
ordinate J udge. ist Class, Muktsar. This 
appeal came up for hearing before a learn- 
ed Judge of this Court sitting in Cham- 
bers before whom it was argued that the 
appellant had not been served regarding 
the arbitration proceedings and that the 
award given by the arbitrator, being op- 
posed to the principles of natural justice, 
was a nullity and incapable of being exe- 
cuted. The learned Judge held that the 
arbitrator had fixed the arbitration pro- 
ceedings for May 9. 1966, and had sent a 
notice per registered post about this date 
to the appellant; subsequently. the arbi- 
trator changed the date of hearing from 
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May 9, 1966 to May 7. 1946 and sent an- 
other notice in this behalf, but the latter 
notice was not served on the appellant be- 
tause he was not available; and in spite of 
the fact that the appellant bad not been 
served to appear before the arbitrator on 
7-5-66 the latter took up the case and pass- 
ed an award against him burdenings him 
7ith a liability to pay Rs. 16,262.29 P. On 
the question whether the award, which 
had been passed in contravention of the 
principles of natural fustice. the learned 
Judge relied upon Sunder Singh v. The 
Central Cooperative Bank. 1973-75 Pun LR 
678 = (AIR 1973 Puni 417). decided by a 
Division Bench. of which he himself was 
also a member. and held that the award 
was not a nullity, Consequently. he dis- 
missed the appeal of the appellant but left 
the parties ta bear their own costs. 


2. Tne Letters Patent Appeal filed 
by the appellant came up before a Bench 
consisting of my Lord the Chief Justice 
and myself on Mav 20. 1974. It was 
brought ‘tc our notice that there Was an 
apparent conflict between the Division 
Bench judgment in Sunder Singh’s case, 
ATR 1973 Punj 417 {supra} and another 
Division Bench judgment in The Lok Se- 
wak Co-operative Marketing-cum-Pro— 
cessing Society, Faridkst v. Janga Singh, 
1674 Pun LJ 5. [In order tg resolve the 
conflict between the two Division Bench 
judgments, the case was admitted for 
hearing by a Full Bench and it is for this 
reason that this case has come up for 
hearing before us. l 

3. At the very outset. I would like 
to notice some of the relevant provisions 
of the Act and the rules framed there- 
under Section 55 of the Act lays down 
that notwithstanding anything contained 
in anv law for the time being in force. a 
dispute touching the business of a coope- 
rative society arising between a member 
and the society shall be referred to the 
Registrar for decision and no Court shall 
have jurisdiction to entertain any suit or 
other proceedings in respect of such a 
dispute. Section 56 lays down that the 
Registrar on receipt of the reference 
of the dispute under Section 55, may 
either decide the dispute himself or trans- 
fer it for disposal to any person who has 
been invested with powers in that behalf 
or refer it for disposal tc an arbitrator. 
In exercise of powers conferred under 
Section 85 of the Act, the State Goven- 
ment have framed the Punjab Co-opera~ 
tive Societies Rules, 1963 (hereinafter re- 
ferred to as the Rules), Chapter VII of 
the Rules consists of rules 51 to 57 relat- 
ing to the settlement of disputes. Rule 51 
lays down that a party desiring to have 
the dispute determined in accordance with 
Section 55 of the Act shall apply to the 
Registrar in writing stating the substance 
of the dispute and the names and ad- 
dresses of the other party in such form as 


ew 


+" 
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the Registrar may lay down from time to 
time, Rules 53 and 55, which are par- 
ticularly noteworthy, read as under:— 


_ “53, Communication of date, time and 
place of hearing. In an arbitration pro- 
ceeding, the Registrar. or the arbitrator, 
as the case may be, shall communicate the 
date, time and place of hearing the dispute 
ito all the parties concerned.” 


*55. Hearing of Disputes.—The Regis- 
trar or the arbitrator. as the case may 
be, shall hear the parties and witnesses 
who attend. On the basis of such evidence 
and after consideration of any documen- 
tary evidence that may be produced by 
either party, he shall give a decision or 
award. as the case may be, in ac- 
cordance with justice. equity and good 
conscience. ‘The decision or award shall be 
reduced to writing, announced to the par- 
ties and filed in the office of the Regis- 
trar. In the absence of any party duly 
summoned to attend, the dispute may be 
decided ex parte.” ; 


A combined reading of these rules shows 
that the rule-making authority has pro- 
vided for a definite procedure to b= ad- 
opted in arbitration proceedings. A party 
desirous of having the dispute settled has 
to apply to the Registrar stating the sub- 
stance of the dispute and other particu- 
lars in a prescribed form. If the Regis- 
trar himself chooses to act as 
an arbitrator or appoint an ar- 
bitrator, he or the arbitrator, as 
the case may be. is required to 
communicate the date. time and the place 
of hearing of the dispute to the parties 
concerned, The parties to the dispute 
have been invested with a right to be 
heard and to examine witnesses in sup- 
port of their respective claims. The Re- 
gistrar or the arbitrator has to give a 
decision or an award on the basis oi evi- 
dence, both oral and documentary, In az- 
cordance with justice, equity and good 
conscience, The award has to be reduced 
to writing and announced to the parties. 
The important words in Rule 55 are “In 
the absence of any party duly summoned 
to attend, the dispute may be decided ex 
parte”. In short, there is a clear man- 
date of the Subordinate Legislature that 
the dispute may be decided in the aksence 
of a party only if it fails to appear before 
the Registrar or the arbitrator after be- 
ing duly summoned to attend. Rule 57 
lays down that the record of the arbitra- 
tion proceedings shall be preserved under 
the direction of the Registrar and any of 
the parties to the case shall be entitled to 
obtain copy of the decision or award on 
payment of prescribed. fees. 


4, In other words, the lengthy and 
the cumbersome procedure which the 
Civil Courts have to follow in deciding 
disputes has been done away with in the 
case of disputes between the Co-op. So- 


A.L R. 


cieties and its members, In its place, a 
simpler procedure has been provided by 
giving a plaće of prominence to the prin- 
ciples of natural justice. But, once an 
award js given either by the Registrar or 
by the arbitrator, the same shall be deem- 
ed to be a decree of a Civil Court and 
shall be executed in the same manner as 
the decree of such a Court according to 
Section 63 (a) of the Act. 


5. I had purposely refrained from 
setting out the relevant provisions of Sec- 
tion 55 in the earlier part of this judg- 
ment because I thought it would be pro- 
per to consider this provision along with 
Section 82 of the Act The relevant por- 
tions of these sections read as under:— 


“55. Disputes which may be referred 
to arbitration. 

_ (1) Notwithstanding any thing con- 
tained in any law for the time being in 
force, if any dispute touching the consti- 
tution. management or the business of a 
Co-operative Society arises— 

(a) x x x 
(b) x x x 

l (c) between the society or its com- 
mittee and any past committee, any offi- 
cer, agent or employee, or any past ofi- 
cer, past agent or past employee or the 
nominee, heirs or legal representatives of 
any deceased officer, deceased agent. or 
sacar employee of the society: or 

x x x 
such disputes shall be referred to the 
Registrar for decision and no Court shall 
have jurisdiction to entertain any suit or 
other proceeding in respect of such dis- 
pute.” 


“82. Bar of jurisdiction of Courts. — 
(1) Save as provided in this Act, no Civil 
or Revenue Court shall have any jurisdic- 
tion in respect of— 

(a) x x x 

(b) x | x x 
_ (c) any dispute required under Sec- 
non 55 to be referred to the Registrar; 


(d) x x 

(emphasis supplied.) 
A combined reading of these provisions 
shows that it has been made imperative 
for either a Society or its member to refer 
their disputes inter se to the Registrar for 
decision, Not only has the jurisdiction 
of ordinary Civil Courts been taken away 
for entertaining any suit or other proceed- 
îng in respect of such a dispute but an 
express bar has been created against the 
Civil Courts regarding all types of juris- 
dictions in respect of disputes required 
to be referred to the Registrar. The use 
of the words “in respect of” is pregnant 
with significance. It perhaps shows that 
even if the decision of the Registrar or 
the arbitrator is wholly illegal, an ag- 
prieved party would have to take resort 
to the remedies provided by the Act itself 
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business in an assumed name, though 
strictly speaking they. are."‘not ‘partners. 
Such a case cannot arise in England, but 
in India the meinbers.of a` joint family 
who do not form’ a contractual partner- 
Ship in the strict sense ofthe term do 
often carry on business in “an assumed 


. Mame, 


38. After carefully considering the 
reasoning given by the Patna, Orissa and 
Kerala High Courts, I can, with great res- 
pect to the learned Judge of the Madras 
High Ccurt say that the Madras view can- 
not be followed as the conditions in India 
are different from those of England where 
institution like joint Hindu family is un- 

own. 

39. It was next contended by Mr. 
Bhandari that the suit should fail because 
it was brought against the assumed trad- 
ing name through Shri Bhanwar Lal Bor- 
dia who is merely an employee of the 
firm. It is true that the suit was brought 
ethrough Shri Bhanwar Lal Bordia. But if 
” the plaint is properly construed then 
there is no escape from this conclusion 
that the suit was brought against M/s. 


General Auto Agencies which is an assum- , B 


ed trading name of a concern carried on 
by the proprietors of the firm. The writ- 
ten statement has been filed on behalf of 
M/s. General Auto Agencies and the case 
ahas been fought tooth and nail to defend 
the rights of the defendant firm. In my 
opinion no prejudice has been: caused to 
the defendant by simply adding the name 
of one of the employees who perhaps 
looks after the business of this concern. 
Even if the plaint did not mention the 
name of Shri Bhanwar Lal Bordia, the 
suit could be continued and, therefore, 
it is neither a case of misdescription or 
misjoinder of the parties within the 
meaning of Order 10, Rule 10. Learned 
counsel for the respondent cited Firm 
Vijay Nipani Tobacco House v. Sarwan 
Kumar, AIR 1974 Pat 117 to show that for 
such defect the suit cannot be thrown out 
as no prejudice has been caused to the 
defendant. In my opinion this objection 
that the suit is not maintainable because 
it has been filed against an assumed name 
of a concern, has no merits, 


40. The result is that the appeal 
fails and it is hereby dismissed with costs. 


Appeal dismissed. 
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AIR 1976 RAJASTHAN 65 
J. P. JAIN, J. 
Ramjeewan, Appellant v. Chand Mo-. 


hammed, Respondent. 


Second Appeal No. 520 of 1973, D/- 
26~8-1975,* 


(A) Civil P. C. (1908), S. 153 — Am- 
endment of appeal — Appeal against dead 
person filed by mistake — Amendment 
allowed — (Limitation Act (1963), S. 5). 


Section 153 empowers the Court to 
allow any defect or error in any proceed- 
ing in a suit to be removed by an amend- 
ment. In the case of a suit the plaint can 
be allowed to be amended, if the amend- 
ment is made within the period of limita- 
tion. In the case of appeal, the amend- 
ment can be permitted even beyond limi- 
tation if the appellant can ‘bring his case 
within the meaning of Section 5, Limita- 
tion Act. 


Second appeal was filed against one 

d ed, who had died. during 

the pendency of the first appeal in the 
lower appellate Court and his legal repre- 
sentatives had been brought on record, 
y misiake the cause title in the lower 
appellate court was however not amended 
and the decree-sheet drawn mentioned 
the name of Chand Mohammed as appel- 
lant instead of his legal representatives. 
S error resulted into filing the second 
appeal by the counsel against Chand .Mo- 
h. ed, a dead person, After - inquiry 
from his client the counsel filed an appli- 
cation on 27-3-1974 for deleting the name 
of Chand Mohammed and for impleading 
the names of his legal representatives as 
respondents in the appeal. The application 
under Section 5 of the Limitation Act was 
also submitted for condonation of delay: 


Held counsel for the appellant who 
was entrusted to file the appeal had no 
reason to doubt the correctness of the de- 
cree-sheet. Thus the second appeal came 
to be filed against Chand Mohammed a 
dead person. By having submitted the ap- 
plication on 27-3-1974 the appeal shall be 
deemed to have been filed on that date. 
This had been done after the expiry of 
the prescribed period of limitation. The 
appellant had been able to make out a 
sufficient cause for filing the appeal 
against Chand Mohammed who was dead 
on the date of appeal. The delay was ac- 
cordingly condoned, Case law discussed. 

(Paras 13, 18) 


Cases Referred: Chronological Paras 
AIR 1963 Tripura 44 2, 10 
AIR 1962 Mys 44 3, 16 


a a a 

*(Against judgment and decree of Nagraj 
Mehta in Civil Appeal No. 42 of 1971 
{31 of 1972), D/- 31-5-1973.) 
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AIR 1961 Pat 480 ee ae 
AIR 1956 Madh Bhe 76 = Madh BLR 1955 
© Civil 175 2.8 
AIR 1953 Bom 356 = 55 Bom LR 331 2, 


. 6,9 

AIR 1953 Trav-Co 473 = ILR (1952) Trav- 
Co 595 2, 9, 10 
AIR 1937 Bom 401 = 39 Bom LR 444 


3, 16 
AIR 1933 Mad 454 = 37 Mad Lw 489 


2. 10 
AIR 1925 Mad 1210 = 49 Mad LJ 590 
(FB) 3. 9, 10. 14 
AIR 1924 Bom 109 = 25 Bom LR 7 2, 5, 
9 

(1908) ILR 31 Mad 86 = 17 Mad LJ 551 
2, 4, 5, 10, 16 

H. M. Parikh, for Appellant; Rajesh 
Balia, for Respondent. 

JUDGMENT :— This second appeal 
was filed against Chand Mohammed. 
Chand Mohammed had died during the 
pendency of the first eppeal in the lower 
appellate Court and his legal representa- 
tives had been brought on record. By mis- 
take the cause title in the lower appellate 
Court was not amended and the decree- 
sheet drawn mentioned the name of 
Chand Mohammed as appellant instead of 
his legal representatives, This error re- 
sulted into filing the appeal by Mr. H. M. 
Parikh against Chand Mohammed, a dead 
person. Notice of this appeal was receiv- 
ed by Seikh Mohammed son of the de- 
ceased Chand Mohammed, but it was 
stated that Chand Mohammed had died. 
On 26-3-1974 when the case was fixed in 
the office for service Mr. Parikn came to 
know of this fact. After inquiry from his 
client he filed an application on 27-3-1974 
for deleting the name of Chand Moham- 
med and for impleading the names of his 
legal representatives as respondents in 
the appeal. The application under Sec. 5 
of the Limitation Act was also submitted 
for condonation of delay. Mr. Parikh also 
submitted an affidavit in support of his 
contention that the name of Chand 
Mohammed had been shown as respondent 
on account of the decree-sheet supplied 
to his client by the lower appellate Court. 


Ze This application has ibeen op- 
posed, The contention on behalf of the 
legal representatives of the deceased is 
that the appeal against the dead man be- 
ing a nullity this court has no jurisdiction 
to substitute the names of the legai re- 
presentatives in place of Chand Mcham- 
med. In support of this . contention Mr. 
Balia has referred’ to the following deci- 
sions: — 


(a) Veerappa Chetty v. 
nen, (1908) ILR 31 Mad 86. 

(b) Rampratap Brijmohandas v. Gav- 
rishanker Kashiram, AIR 1924 Bom 109.. 

(c) Bai Pani Vankar v. Madhabhai 
Gelabhai Patel, AIR 1953 Bom 356. 


Tindal Pon- 


i (d) Hindustan General Insurance So- 
ciety Lid. v. Kedarnarayan, AIR 1956 
Madh Bha 76. 

(e) Municipal Council; Calicut v. 
Thazel Puthan Purayil Kunhipathumma, 
AIR 1933 Mad 454. 

(f) Parameswara Iyer Krishna Iyer 
v. Krishna Iyer Venkitachalam Iyer, AIR 
1953 Trav-Co 473. 

(£) Abdul Wahed v. 
AIR 1963 Tripura 44. 

E On the other hand Mr. Parikh 
has placed reliance on the following deci- 
sions: 

(h) Gopalakrishnayya v. Adivi Lak- 
shmana Rao, AIR 1925 Mad 1210 (FB). 


Shukdev Wasti, 


G) Alabhai Vajsurbhai v. Bhur 
Bhaya, AIR 1937 Bom 401. nra 
(i) Doddamallappa  Channabasappa 


Kari v. Gangappa Shidda anji 

AIR 1862 Mys 44. P RADIE 
(k) Jagarnath Raut v. Commr. of 

Buxar Municipality, ATR 1961 Pat 480. 

_ Az I have carefully considered the 
rival contentions and the decisions cited 
ai the bar, There is no manner of doubt 
that there has been a mistake in the de- 
cree-sheet as Chand Mohammed has been 
shown as the appellant therein. His legal 
representatives have not been mentioned 
though they were parties in the first ap- 
peal, Learned counsel for the appellant 
who was entrusted to file the appeal had 
no reason to doubt the correctness of the 
decree-sheet, Thus the second appeal 
came to be filed against Chand Moham- 
med a dead person, By having submitted 
the application on 27-3-1974 the appeal 
Shali be deemed to have been. filed on that 
date. Ii this amendment had been made 
in time there would have been no dif- 
culty. This has now been done after the 
en of the prescribed period of Imita- 

on. 

According to the submission of Mr. 
Balia this court has no jurisdiction to 
allow the appellant to amend the memo 
of appeal even if there is a sufficient 
cause, The case of Veerappa Chetty, 
(1908) ILR 31 Mad 86 has been referred 
to in support of this argument. Their 
Lordships in that case observed: 


“There is nothing in the Code of Civil 
Procedure to authorise the institution of 
a suit against a deceased person and the 
Courts have no jurisdiction to allow the 
plaint in such a case to be amended by 
substituting the names of the representa- 
tives of the deceased, even when the suit 
is instituted bona fide and in ignorance of 
the death of the defendant.” 

Obviously the observations were made in 
the context of a suit. Section 5, Limitation 
Act has no application to the filing of a 
suit beyond the period of limitation. That 


_ 1916 


apart, the provisions of Section 153, Civil l 


P. C. have not been considered in this 


decision. 


5. In the Bombay case of Ram- 


pratap Brijmohandas, AIR 1924 Bom 109, 
the suit was against a firm which was of 
a sole proprietorship. Mulla J. held that 
where a suit was filed not merely against 
a wrong person but against no person at 
all there is no case of substitution at all. 
It is clearly a new case against new de- 
fendant. The reasons noticed against the 
Madras case (1908) ILR 31 Mad 86 refer- 
red to above fully apply to this case and 
it lends no assistance to Mr. Balia. 

6. In Bai Pani Vankar, AIR 1953 
Bom 356 the facts were entirely different. 
In this case the appeal was filed on be- 
half of a dead person. Chagla C. J. ob- 
served: 

“An effective order under Order l, 
Rule 10, can only be made provided there 
is an appeal before the Court, but if the 
appeal is a nullity such as when it is pre- 
ferred by his pleader after his death, 
then any order made in that appeal is 
equally a nullity. The appeal thus being 
a nullity, an order for substitution of a 
Jegal representative in place of the de- 
ceased appellant cannot be made.” 

7. The appeal itself was rightly 
held to be incompetent, and it could not 
be amended. 

8. In Hindustan General Insurance 
Society Ltd. v. Kedarnarayan, AIR 1956 
Madh Bha 76 the observations referred to 
are as follows: 

“The substitution of the heirs of the 
deceased defendant in a suit or respon- 
dent in eppeal, is permissible where the 
defendant or respondent was alive at the 
date of institution. A suit or appeal filed 
against a sole defendant or respondent 
who was dead on the date of institution 
is a nullity and the court has no jurisdic- 
tion to substitute the heirs of the deceas- 
ed under Order 22, Rule 4, Civil P. C., or 
add their names in exercise of the powers 
conferred upon it by Order 1, Rule 10, 
Civil P. Cc.” 

9. Their Lordships of Madhya 
Bharat High Court placed reliance on 
Rampratap Brijmohandas’s case, AIR 1924 
Bom 109, Bai Pani Vankar’s case AIR 1953 
Bom 356 and Parameswara Iyer Krishna 
Tyer’s case AIR 1953 Trav-Co 473. The 
view expressed by the Full Bench in 
Gopalakrishnayya’s case AIR 1925 Mad 
1210 was not followed. 

10. The case of Municipal Council 
Calicut AIR 1933 Mad 454 was again a 
case where a suit was filed against those 
who were dead at the time of the presen- 
tation of the suit. Learned Judge dealing 
with this case placed rel‘ance on Veer- 
appa Chetty’s ease (1908) ILR 31 Mad 86. 
The view expressed by the Full Bench of 
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the Madras High Court in Gopalakrish- 
nayya’s case AIR 1925 Mad 1210 was not 
brought to the notice of the court. Simi- 
larly Parameswara Iyer Krishna Iyer’s 
case AIR 1953 Trav-Co 473 and Abdul 
Wahed’s case AIR 1963 Tripura 44 do not 
help Mr. Balia inasmuch as provisions of 
Section 153, Civil P. C. were not consider-- 
ed in those cases, The Full Bench case of 
the Madras High Court AIR 1925 Mad 
1210 was not brought to the notice of the 
learned Judges deciding the Travancore 
case, AIR 1953 Trav-Co 473. The learned 
Judicial Commissioner did not accept the 
view of the Full Bench expressed in case 
AIR 1925 Mad 1210. He even observed 
that Section 153, Civil P. C. does not ap- 
ply to such a case, With all respect I am 
unable to accept this view. ` 


it, The contention of Mr. Balia 
that the principle applicable to a suit 
equally governs an appeal, is not accept- 
able. As noticed earlier, Section 5, Limi- 
tation Act has no application to the filing 
of suits beyond time, Another argument 
that the present appeal being against the 
sole respondent, who was dead on the 
date of the presentation of appeal, be- 
comes non-est is also not tenable. It is 
true that the appeal cannot proceed fur- 
ther, but the appellant has the right to 
file another appeal against the right per- 
sons, if he is able to show that he had 
sufficient cause to file the appeal late. If 
that is so, he can likewise be permitted to - 
remedy the defect for properly constitut- 
ing the appeal, if he can show good cause 
under Section 5, Limitation Act. 

12. section 153, Civil P., C. 
as follows: 

“S, 153—The Court may at any time, 
and on such terms as to costs or otherwise 
as it may think fit, amend, any defect or 
error in any proceeding in a suit; and all 
necessary amendments shall be made for 
the purpose of determining the real question 
or issue raised by or depending on such pro- 
ceeding.” 

13. This section empowers the Court 
to allow any defect or error in any proceed- 
ing in a suit to be removed by an amend- 
ment. In the case of a suit the plaint can be 
allowed to be amended, if the amendment is 
made within the period of limitation. In the 
case of appeal, the amendment can be per- 
mitted even beyond limitation if the appel- 
lant can bring his case within the meaning of 
Section 5, Limitation Act. 


14. In Gopalakrishnayya v. Adivi 
Lakshmana Rao, AIR 1925 Mad 1210 (FB) 
the Full Bench of the Madras High Court was 
dealing with the case of appeal presented 
against the person who had died prior to the 
presentation of the appeal. Their Lordships 
observed as follows: 

“If an’ appeal is presented against a per- 
son who was dead at the date of presenta- 


reads 
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tion the Court may under Section 153 permit 
the cause title to be amended or may return 
the appeal memorandum for amendment and 
representation. Although the appeal mav be 
incompetent owing to the wrong person 
being named as respondent, the Court which 
deals with it is acting in a proceeding in a 
suit and as such has full power under Sec- 
tion 153 to direct an amendment of the ap- 
peal memorandum.” 

15. In view of this decision this court 
is amply empowered to allow the appellant 
to constitute his appeal properly if it is satis- 
ed that there has been a sufficient cause in 
filing the appeal in the first instance. 


16. A Bench of the Bombay High 
Court in Alabhai’s case AIR 1937 Bom 401 
‘was faced with a similar question. Their 
Lordships held that where an appeal is pre- 
sented against a dead person the court has 
power in order to prevent injustice being done 
to permit the amendment and to allow the 
appellant to add the legal representatives of 
the deceased. The Veerappa Chetty’s case 
(1908) ILR 31 Mad 86 was dissented. To the 
same effect is the Mysore decision in 
Doddamallappa Channabasappa Kari v. Gang- 
appa Shiddappa Gulganji, ATR 1962 Mys 44 
where the learned Judge observed: 


“Provisions of Section 153, Civil P. C. 
would be applicable to an appeal filed against 
a person who was dead at the time of the 
institution of that appeal and the Cour: can 
permit the appellant (defendant) to amend the 
memo of appeal so as to bring on record 
the legal representatives of the original plain- 
tiff when the plaintiff was dead at the time 
the appeal was filed.” 

17. In the Patna case in Jagernath 
Raut AIR 1961 Pat 480 their Lordships held 
that even in a suit which has been instituted 
against a dead persen Section 153, gives suf- 
ficient authority to the court to allow amend- 
ment of the plaint if that has been done 
within the period of limitation. Full Bench 
view of the Madras High Court has been 
followed in these decisions. I am also :nclin- 
ed to accept the Full Bench view as it is more 
reasoned and advances justice. 

18. After a careful consideration of 
the facts and circumstances of the case I 
am clearly of the opinion that the appellant 
has been able to make out a sufficient cause 
for filing the appeal against Chand Moham- 
med who was dead on the date of éppeal. 
The delay is accordingly condoned. 

- 49. The application dated 27-3-1974 is 
allowed. The name of Chand Mohemmed 
shall be deleted ard the name of his legal 
representatives as mentioned in the applica- 
tion shall be treated as respondents. The 
learned counsel for the appellant shall submit 
an amended memo of appeal within z week 
' from today. 

Application allowed. 


Mohanlal v. Dayaldas & Co. (V. P. Tyagi J.) 


ALR, 


AIR 1976 RAJASTHAN 68 
V. P. TYAGI, J. 


Mohanlal, Appellant v. Dayaldas and Co., 
Respondent. 


Civil First Appeal Nos. 54 and 74 of 
1973, D/- 29-8-1975° 


(A) Contract Act (1872), S. 74 — Reason- 
able compensation — Agreement entitling 
vendor to forfeit advance money as his 
damages — Breach of contract by vendee — 
Gain accrued thereby fo vendor exceeding loss 
suffered by him — Vendor is not entitled to 
get any compensation. (Case law discussed). 


(Para 17) 
Cases Referred : Chronological Paras 


AIR 1974 Raj 158 = 1974 Raj LW 52 ti, 
AIR 1970 SC 1955 = (1970) 1 SCR 928 11, 
AIR 1963 SC 1405 = (1964) 1 SCR 515 il, 
AIR 1929 PC 179 = 1929 Ali LJ 791 li, 


G. L. Parook for Mohanlal, Appellant in 
Appeal No. 54 of 1973 and for Respondent 
in Appeal No. 74 of 1973; P. C. Bhandari 
for Dayaldas and Co., Respondent in Appeal 
No. 54 of 1973 and Appellant in Appeal No. 
74 of 1973. 


JUDGMENT :— Both these appeals 
arise out of the judgment of'the learned Dis- 
trict Judge, Jaipur District, Jaipur, dated 
February 7, 1973, in a suit filed by the plain- 
tiff Dayaldas and Co. for the refund of 
Rs. 10,000/- which was paid to the defendant 
as an advance money for the purchase of 
lands Khasra Nos. 261, 266 and 268 measur- 
ing 6 Bighas and 9 Biswas. 


2. The facts giving rise to this litiga- 
gation are, in a nut shell, as follows: 

Mohanlal defendant entered into an 
agreement on June 8, 1970, to sell to the 
plaintiff agricultural land measuring 6 Bighas 
and 9 Biswas (bearing Khasra Nos. 261, 266 
and 268). The plaintiff paid to the defend- 
ant as an advance Rs. 10,000/-. It was agreed 
between the parties that by December 6, 1970, 
the defendant shall execute the sale deed in 
favour of the plaintiff and the possession of 
the plots of land agreed to be sold by the 
defendant shall be transferred to the plaintiff, 
One of the conditions of the sale was that out 
of these three plots of land, one Biswa of 
land shall be retained by the defendant. It 
appears that the plaintiff did not comply with 
the obligation cast on him under the agree- 
ment and, therefore, the sale could not take 
effect on December 6, 1970. Thereafter the 
plaintiff filed a suit for the refund of Rupees 
10,000/- paid by him as an advance money, 


(Against order of S. R. Singhi, Dist. J., 
Jaipur, in Civil Suit No. 5 of 1971, Dj- 
7-2-1973). 
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because in his opinion the agreement was 
void due to the vagueness. Before filing a 
suit a notice was served by the plaintiff on 
the defendant to return the money, but it 
was not paid and, therefore, the plaintiff 
claimed interest by way of damages 
@ Rs. 12% per annum. 


3. The defendant admitted the agree- 
ment between the parties but he came out 
with a plea in his written statement that the 
plaintiff committed the default and, there- 
fore, he was liable to pay damages as per the 
stipulation in the agreement, which reads as 
ollows :— 

“ae TH BI ABs naan A Bra ar. g Rara 
me A 
Gq vo So TH BA SAH FIAT GAT BUA A 
ZO wat Vaal A A gear at at a qe ot 
an 2 a w 
Wet dwa g, Aag dq dfaa aaar 
~ 3 `x m ~ 
HAT 1 ae an Ñ age asg Ñ Har are 
saat AT aL BA TE Saat seat HUA È 
SH FB Ul Aa VI Sal aA a edt Bar 
A AMI AU sa Ama ast cereal ey 
qa Heat SA ar aH lu Raa gA a at ay 
À ag wear 1? 
It was, therefore, claimed by the defendant 
that he was entitled to retain Rs. 10,000/- by 
way of damages, as the plaintiff was guilty 
of breach of contract. 

4. The learned Judge after framing 
issues and recording the evidence of both the 
parties, recorded his conclusion that the plain- 
tiff himself was guilty of breach of the con- 
tract, but while dealing with the issues Nos. 
3 and 7 the learned Judge held that the rea- 
sonable compensation could be determined 
for the breach of contract in accordance with 
Section 74 of the Contract Act and taking 
into consideration the entire circumstances the 
learned Judge awarded a decree of Rupees 
5,000/- in favour of the defendant and order- 
ed that he would refund to the plaintiff 
Rs. 5,000/- from the advance that he had re- 
ceived at the time of the execution of the 
agreement. It is against this judgment that 
both the parties have come in appeal. 

5. Learned counsel appearing on be- 
half of the plaintiff-appellant, who opened the 
arguments in appeal No. 74 of 1973, frankly 
conceded that he would not like to challenge 
the finding of the court on issue No. 4 where- 
by the learned Judge has come to the con- 
clusion that the plaintiff was himself guilty 
of breach of contract, but he urged that even 
if the plaintiff did not carry out his part of 
the contract the defendant cannot claim any 
damages, because in the month of March 
1970 the defendant sold these three pieces of 
lands to a third party at an enhanced price 
of Rs. 23,000/- per Bigha and, therefore, he 
contended that instead of suffering any 
damages, the defendant has made profits cut 
of this breach of contract. 
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6. Learned counsel appearing on be- 
half of the defendant-respondent in Appeal 
No. 74 of 1973, however, urged that for six 
months his land remained idle and he could 
not cultivate these three pieces of lands, be- 
cause he had to deliver vacant possession on 
December 6, 1970, and, therefore, he is en- 
titled to get the damages and since the plain- 
tiff had already agreed to pay Rs. 10,000/- 
as damages he had no case for the refund of 
the advance money. He also urged that this 
money was deposited with him by the plain- 
tiff as security money and, therefore, on the 
breach of the agreement he was entitled to 
forfeit the entire amount. 


7, The controversy that has now come 
before this court is in a very narrow com- 
pass. The question is whether under the cir- 
cumstances of this case when the plaintiff 
himself is found ‘guilty of the breach of cen- 
tract, can he claim the refund of Rs. 10,000/- 
in spite of the condition incorporated in para 
No. 4 of the agreement, referred to above. 


8. In para No. 2 of the Additional 
pleas, the defendant in his written statement 
had specifically mentioned that time was the 
essence of the contract and within that time 
that is up to December 6, 1970, if the plain- 
tiff failed to pay the balance of the sale money 
to the defendant and prepare the sale-deed 
then the defendant was entitled to receive 
from the plaintiff Rs. 10,000/- as damages and 
this right was exercised by him by not re 
turning that amount to the plaintiff on receipt 
of his notice. Nowhere in his reply, he plead- 
ed that Rs. 10,000/- was given to the defend- 
ant as an earnest money with a right to 
forfeit it in case the plaintiff failed to dis- 
charge his obligation under the agreement. 
The defendant also could not establish from 
his evidence that Rs. 10,000/- given in ad- 
vance at the time of the execution of the 
agreement on June 8, 1970, was recorded by 
the parties as genuine pre-estimate of the 
damages, as a measure of reasonable com- 
pensation in case of breach of the agreement. 
In this view of the matter the only question 
that remains to be decided is that what is 
the reasonable compensation that can be 
awarded to the defendant in case of the breach 
committed by the plaintiff. 

9. It is not denied by the learned 
counsel appearing on behalf of the defendant 
that in March 1970 these lands were sold 
by the defendant to a third party @ Rupees 
23,000/- per Bigha and thus he earned a pro- 
fit of Rs. 8,000/- per Bigha, which profit ac- 
crued to him only because of the breach com- 
mitted by the plaintiff. It has to be seen in 
these circumstances whether the defendant can 
claim any reasonable compensation for the 
breach of agreement. l 

10. Section 74 of the Contract Act 
reads as follows :— 

“74. When a contract has been broken, 
if a sum is named in the contract as the 
amount to be paid in case of such breach, 
or if the contract contains any other stipula- 
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tion by way of penalty, the party complain- 
ing of the breach is entitled whether or not 
actual damage or loss is proved to have been 
caused thereby, to receive from the party 
who ‘thas broken ‘the contract reasonuble 
compensation mot exceeding the amount so 
gamed or, as the case may be, the penalty 
Stipulated for.” 


The contention of the learned counsel for the 
defendant is that even if no loss is caused 
to the defendant or if he failed to prove any 
loss sustained ‘by him due ito the breach of 
the contract, he is entitled to get the reason- 
able compensation and in the circumstances 
of this case the reasonable compensation 
should ‘have been assessed at Rs. 10,000/-, 
which amount has been named in the agree- 
ment itself. 


11. The scope of Section 74 of the 
Contract Act has come up for scrutiny before 
the Supreme Court in various cases. Learned 
counsel appearing on behalf of the plaintiff 
placed reliance on Fateh Chand v. Balkishan 
Dass, AIR 1963 SC 1405; Maula Bux v. 
Union of India, AIR 1970 SC 1955; Bhai 
Panna Singh v. Bhai Arun Singh, AIR 1929 
PC 179 and authority of our Court in 
Rameshwarlal v. Balabux Tamra, AIR 1974 
Raj 158. 


12. In Maula Bux v. Union of India, 
AIR 1970 SC 1955 while scrutinising the scope 
. Of Section 74 of the Contract Act the learn- 
ed Acting Chief Justice J. C. Shah observed 
as follows :— 

“Ft is true that in every case of breach 
of contract the person aggrieved by the breach 
is not required to prove actual loss or damage 
suffered by him before he can claim a decree 
and the Court is competent to award reason- 
able compensation in case of breach even if 
no actual damage is proved to have been 
suffered in consequence of the breach of con- 
tract. But the expression “whether cr not 
actual damage or loss is proved to have been 
caused thereby” is intended to cover different 
classes of contracts which come before the 
Courts. In case of breach of some contracts 
it may be impossible for the Court to assess 
compensation arising from breach, while in 
other cases compensation can be calculated in 
. accordance with established rules. Where the 
Court is unable to assess the compensation, 
the sum mamed by the parties if it be regard- 
ed as a genuine pre-estimate may be taken 
into consideration as the measure of reason- 
able compensation, but not if the sum named 
is in the mature of penalty. Where loss in 
terms of money can be determined, the party 
claiming compensation must prove the loss 
suffered by him.” 


13. . In Fateh Ohand v. Balkrishan 
Dass, ATR 1963 SC 1405 the vendor by agree- 
ment*dated 21-3-1949 agreed to sell his rights 
in the property for Rs. 1,12,500/- and Rupees 
1,000/- were paid as earnest money by the 
yvendee to the vendor. The vendor agreed to 
deliver the property to the vendee on further 


[Prs. 10-16] Mohanlal y. Dayaldas & Co. {V. P. Tyagi J} 


A. I. R. 


payment of Rs. 24,000/- on 30th March, 1949. 
On March 25, 1949, the plaintiff-vendor rte- 
ceived Rs. 24,000/- and delivered possession 
of the property to the vendee, but the sale of 
the property was not completed on or before 
the stipulated date due to the default of the 
vendee. There was a clause in the agreement 
that if for any reason the vendee failed to get 
the sale registered by the date stipulated the 
amount of Rs. 25,000/- shall stand forfeited 
and the agreement shall be deemed cancelled. 
Tke sale of the property could not take effect 
en or before the stipulated date due to the 
default of the vendee. The vendor then filed 
a suit for recovery of possession of the pro- 
perty alleging that the sum of Rs. 25,000/- 
paid to him by the vendee stood forfeited 
under the agreement. The learned Judges 
after reviewing the entire position of the par- 
ties held that the vendor was entitled to for- 
feit Rs. 1.000/-, which he had received as 
earnest money and for the rest of the claim 
their Lordships came to the conclusion that 
the plaintiff having taken advantage of the 
possession of the property and as no evidence 
was led to prove the actual damages suffered 
by the plaintiff for the breach of the contract, 
he could not get any thing by way of damages 
except Rs. 1,000/-. 


14, In Bhai Panna Singh v. Bhai 
Arjun Singh, AIR 1929 PC 179 their Lord- 
ships of the Privy Council held,— 


“The effect of Section 74, Contract Act 
of 1872, is to disentitle the plaintiffs to re- 
cover simpliciter the sum of Rs. 10,000/- 
whether penalty or liquidated damages. The 
plaintiffs must prove the damages they have 
suffered. The only evidence of loss is that 
the loss on resale by Rs. 1,000.” 


15. in Rameshwarlal v. Balabux 
Tamra, AIR 1974 Raj 158 the learned Judge 
while discussing the scope of Section 74 laid 
down,—- 

“Where loss in terms of money on ac- 
count of breach of contract can be ascer- 
tained in accordance with the established 
rules, the party claiming compensation must 
prove the actual loss. If it fails to prove the 
actual loss in -such a case it cannot be held 
entitled to the sum named in the agreement 
simply because such a sum is mentioned 
fherein. It is only in those cases where the 
Court is unable to assess the actual loss that 
the sum named in the agreement may be taken 
into consideration provided the sum named 
be regarded as a genuine pre-estimate of 
damages or otherwise be a reasonable com- 
pensation for the breach. If on the other 
hand the Court comes to the conclusion that 
the amount so fixed was in terrorem, exces- 
sive or extravagant, the plaintiff would be en- 
titled to only such sum as may appear to the 
Court as reasonable.” 

16. In the present case there was a 
condition in the agreement that if the vendee 
failed to discharge his obligation under the 
agreement the vendor shall have a right to 
forfeit Rs. 10,000/- as his damages. In his 
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additional plea the defendant claimed to for- 
feit this amount as damages without, of 


course, proving the actual Joss to him for 
the non-performance of the obligation by the 
vendee, 


17. Learned counsel for the defend- 
ant urged that for six months he kept the 
land lying fallow in the expectation that he 
would deliver the vacant possession thereof 
to the vendee in the month of December and, 
therefore, he suffered damages. He is not in 
a position to say as to how much damage he 
suffered on account of non-cultivation of the 
land measuring 6 Bighas:9 Biswas. If the 
loss is assessed at the highest rate of earning 
Rs. 500/- per Bigha from agriculture, ther 
the loss does not exceed Rs. 3,250/- It has 
been conceded by learned counsel for the 
defendant that this very land was sold by 
him in the month of March 1971 at the rate 
of Rs. 23,000/- per Bigha and thus earned 
a profit at the rate of Rs. 8,000/- per Bigha. 
It is contended by the learned counsel for 
the defendant that this gam to the defendant 
has nothing to do with the breach of con- 
tract and, therefore, it cannot be taken into 
consideration while assessing the loss of the 
vendor defendant. I cannot agree with the 
contention of the learned counsel because if 
there had not been breach of contract the 
defendant-vendor could not have sold this 
land at Rs. 23,000/- per Bigha and he could 
not have earned this profit, if the sale-deed 
had been executed in the month of December 
1970 in favour of the plaintiff in pursuance 
of the agreement dated June 8, 19706. In my 
opinion the defendant-vendor is not entitled 
to get any loss even if suffered by him for 
keeping the land fallow for six months as the 
gain accrued to him exceeded the foss, if at 
all suffered by him. 


18. The appeal No. 54 of 1973 filed 
by defendant Mohanlal is, therefore. dismis- 
sed, while the appeal No. 74 of 1973 filed 
by Messrs Dayal Dass and Company, is 
allowed and the decree of the low2r court 
is modified to this extent that the plaintiff- 
appellant shall be entitled to receive back 
from the defendant-vendor Rs. 10.000/- (ten 
thousand), which he had paid as an advance 
money to the defendant-vendor at the time 
of the execution of the agreement. Since the 
plaintiff was found guilty of breach of con- 
tract, I do not think that he is entitled to 
receive any interest on that amount. by way 
of damages. l 

19. Looking to the circumstances of 
the case the parties shall bear their own costs 


throughout, 
‘Order accordingly. 
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Maina and others, Appellants. v. Niranjan 
Singh and others, Respondents. 


Civil Misc. Appeal No. 80: of 1970, Dj- 
19-8-1975.° 


(A) Motor Vekieles Act (1939), S. 34 — 
Transfer of awnership of meter vehicle re- 
gistered under Act when compiete. 


A mere transfer of ownership accom- 
panied by delivery of possession of a trans- 
port vehicle registered under the Act does not 
confer any title on the transferee unless. the. 
registration is changed in the name of the 
transferee in accordamce with Sectiom 31 of 
the Act. If the registration of the truck 
Stands. im the name of the original owner. he 
will be taken to be the owner in spite of the 
transfer and will be liable for damages for 
the death caused by accident. 1967 Acc CJ 
115 (Delhi) and 1970 Rap LW 4589 and AIR 
1973 Rap 317, Rel. on. (Paras 19, 20); 


(By Evidence Act (1872), S. 2£ — Admis- 
sion by accused — Proof of — Evidental 
value of. 

An admission by the accused! in a erimi- 
nal case that he was driving the truck at the 
time of the accident, is not a substantive piece 
of evidence but it can be used against him fo 
Jend support to the testimony “OF witnesses 
to prove that the accused was the owner of 
the truck. (Para 21) 


(C} Tort — Negligence — Master ard 
servant — Vicarious liabifity.. 

Where a person was, in. possession of a 
truck belonging to another and was driving, 
the truck at the time of the accident, it will 
give rise to the presumption that he was driv- 
ing the truck with the express or implied. com- 
sent of the owner. It will also be presumed 
that he was in the employment of the owner 
and. for his negligence the owner would be 
liable. (Para 22) 

(D) Tort — Negligence — Doctrine of 
res ipsa loguitur — Scope — Hf is not T rule 
of Iaw but of evidence — (Maxim — Res. ipsa 
loquitar). 

The maxim. “res, ipsa. Ioquitur’’ is not a 
rule of Jaw. It lays. down. a salutary rule of 
evidence, that if the accident in itself indicates 
lack of caution on the part of those. who 
were responsible. for handling, the machine 
or vehicle, then the onus lies on the person 
handling the machine or vehicle that he was 
not negligent in handling the machine or 
the vehicle as the case may be. AIR 1968 
Madh Pra 47 and AIR 1974 SC 890: Rel on. 

(Para 26) 

Thus, where the driver of a truck knocks 
down a person standing on the high way by 
the side of his. own truck and! the: circum- 


"(Against order of Motor Accident Claims 
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stances are consistent with the negligence of 
the truck driver it is a fit case where the 
maxim would be attracted and the onus 
would be on the driver to prove that he took 
all precautions to avoid the accident. In the 
absence of such proof the driver as well as 
the owner would be liable. (Para 26) 
Cases Referred: Chronological Paras 


AIR 1974 SC 890 = 1974 Ace CJ 295 = 
1974 Lab IC 598 10, 23, 25 
AIR 1973 Raj 317 = 1973 Acc CJ 460 9, 


IX i8 
1970 Raj LW 589 9, 17 
AIR 1968 Madh Pra 47 = 1967 S 258 

0, 23 
1967 Ace CJ 115 (Delhi) 9, 15, 17 


(1938) 2 All ER 621 24 


Ganpat Singh, for Appellants; B. R. Mehta 
(for No. 2) and Miskri Lal and R. R. Purohit 
(for No. 3), for Respondents. 


JUDGMENT :— This appeal has been 
filed by. the claimants under Section 110-D 
of the Motor Vehicles Act, 1939 challenging 
the award of the Motor Accident Claims 
Tribunal, Bikaner dated 6th June, 1970. 


2 On 2nd June, 1966 one Ram 
Kumar was looking after his truck on the 
road between Gajner and Bikaner at a dis- 
tance of about 5 miles from Nall. A truck 
bearing No. R. J. K. 3528 driven by Niranjan 
Singh driver came from Bikaner side and 
dashed against Ram Kumar-who was standing 
on the road. As a result of that accident 
Ram Kumar sustained serious head injuries. 
He was immediately removed to the hospital 
but his life could not be saved. Ram Kumar’s 
wife Smt. Maina, his minor son Babu, minor 
daughter Panchu and mother Smt. Chandra 
filed a claim before the Motor Accident 
Claims Tribunal, Bikaner for Rs. 10,000/- as 
damages for the death of Ram Kumar. In 
their application driver Niranjan Singh, owner 
of the truck Mohan Lal and the General 
Assurance Society Lid. were made parties. 


3. Mohan Lal came out with a plea 
that he had sold this track which was regis- 
tered in his name to one Karnail Singh son 
of Niranjan Singh on 15-1-1963, and Karnail 
Singh further. sold the vehicle to another 
Karnail Singh son of Jag Singh resident of 
Padampur on 5-6-1963. He therefore, plead- 
_ed that without impleading the aforesaid two 
Karnail Singh, the claim petition could not 
be decided by the Tribunal. 

4, Niranjan Singh driver denied to 
have driven that vehicle on the day when the 
accident had taken place. He also denied that 
he was ever in the employment of Mohan 
Lal, the alleged owner of the truck. 

5. Defendant No. 3 the General As- 
surance Society Ltd. in its written reply stated 


-" that on 2nd June, 1966 the truck which was 


responsible for causing the death of Ram 
Kumar was not insured with it. It was fur- 
ther averred that the truck was insured with 
the company on 21st of May, 1965 but that 
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insurance. policy had expired on. 20th of May, 
1966 and thereafter it was not renewed by 
the owner of the truck, and therefore, the - 
Assurance Company was not liable for any 
damages caused to Ram Kumar. 


6. As many as 12 issues were framed 
by the Tribunal. The claimant Smt. Maina 
came in the witness box produced two other 
witnesses namely P. W. 2 Rewat Ram and 
P. W. 3, Girdhari who were present at the 
spot where the incident had taken place. 
Mohan Lal on the other hand examined him- 
self and produced the sale agreement Ex. A.1 
by which the said truck was sold by him in 
the month of January 1963 to Karnail Singh, 
son of Niranjan Singh. Karnail Singh D. W. 
2 however supported the averment made by 
Mohan Lal that he had sold that truck to 
him on 15th January, 1963 and further depos- 
ed that the truck was thereafter sold by bim 
to another Karnail Singh son of Jag Singh 
who has been examined as D. W. 4 and 
endorsed the statement of D. W. 2. 


7. Niranjan Singh has also come in 
the witness box as D. W. 3 and denied to 
have driven that truck on that day and de- 
posed that he was never in the employment 
of Mohan Lal. 

8. It may be mentioned here that in 
a criminal case which was lodged against 
Niranjan Singh concerning this accident, it 
was admitted by ‚Niranjan Singh before the 
criminal court while examined under S. 342, 
Criminal P. C. that he was driving the truck 
which dashed against Ram Kumar and caus- 
ed injuries to him on 2-6-1966. The findings 
of the Tribunal are that the applicants failed 
to prove that Niranjan Singh was in the em- 
ployment of Mohan Lal as his driver; and 
that Mohan Lal owned the truck No. RJK 
3528 and on the fateful day i.e. on June 2, 
1966; and that the truck was driven by 
Niranjan Singh. Jn view of these findings 
the claim of the petitioners was dismissed by 
the Tribunal. It is in these circumstances 
that the petitioners have filed this appeal 
under Section 110-D of the Motor Vehicles 
Act. 

9. It is admitted by the parties that 
the registration of the truck No. RJK 3528 
stood on 2-6-1966 in the name of Mohan Lal. 
It is contended by learned counsel for the 
appellant that the oral testimony of Mohan 
Lal cannot be believed to hold that the 
ownerhip of the truck was transferred by him 
to Karnail Singh son of Niranjan Singh on 
15th January, 1963. According to the learn- 
ed counsel for the appellant it is necessary 
to complete the transfer of ownership of a 
vehicle registered under the Motor Vehicles 
Act, that the registration should’ be changed 
in the name of the purchaser and if the vehi- 
cle is plied on a route under a permit issued 
by the Regional Transport Authority then it 
is all the more necessary that before the vehi- 
cle is brought on the route after it was sold 
the permit must bè transferred in the name 
of the purchaser. In support of this. argu- 
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ment learned counsel placed reliance on Vimal 
Rai v. Gurcharan Singh, 1967 Acc CJ 115 
(Delhi); 
Mathura Lal, 1970 Raj LW 589 and Padma 
Devi v. Gurbaksh Singh, 1973 Acc CJ 460 = 
(AIR 1973 Raj 317). 


430 It was also argued that in order 
to establish the rash and negligent driving by 
the driver, it is sufficient if the claimant suc- 
ceeded to show that a fatal accident had taken 
place on a high-way where, if the vehicle 
was driven with care and caution by the 
driver, the accident could have been easily 
averted and therefore, in such circumstance 
the maxim Res Ipsa Loquitur would be at- 
tracted, and it would be the duty of the 
delinquent party to show that he was dis- 
charging his duty as a driver with all cau- 
tion and care. In support of this argument 
learned counsel cited a Supreme Court autho- 
rity in Shyam Sunder v. State of Rajasthan, 
1974 Acc CJ 296 = (AIR 1974 SC 890) and 
also relied upon the observations of the learn- 
ed Judge of the Madhya Pradesh High Court 
in Madhya Pradesh State Road Transport 
Corporation, Bairagarh, Bhopal v. Sudhakar, 
AIR 1968 Madh Pra 47. 


11. It was also argued that the state- 
ments of P. W. 2 Rewat Ram and P. W. 3 
Girdhari establish beyond all reasonable 
doubt that Niranjan Singh was the driver of 
the truck and this fact further gets corrobo- 
ration from the admission of Niranjan Singh 
himself before the criminal court. 


12. Learned counsel appearing on be- 
half of the company has submitted that the 
petitioners have miserably failed to bring any 
material on the record to show that on 2-6- 
1966 the day of the accident the truck RIK 
3528 was insured with the defendant company 
and therefore, defendant No. 3 cannot be 
held responsible for any damages claimed by 
the appellants for the death of Ram Kumar. 

13. As regards the case of respond- 
ents Nos. 1 and 2 it was urged by learned 
counsel for Mohan Lal respondent No. 2 that 
even if it is established that Niranjan Singh 
was driving the truck then it was a case of 
error of judgment of the driver and not of 
rash and negligent driving. He also urged 
that witnesses P. W. 2 and P. W. 3 could not 
have seen the occurrence and therefore their 
deposition with regard to rash and negligent 
driving cannot be relied upon. 

14. Let me examine- the first question 
whether Mohan Lal was the owner of the 
truck on the day when the accident had taken 
place. 

15. Ex. A.1 is the sale deed on which 
reliance has been placed by Mohan Lal to 
show that he had transferred the ownership 
of the truck to Karnail Singh son of Niranjan 
Singh on 15th January, 1963 and therefore, 
thereafter if the truck was plied by Karnail 
Singh on the route without obtaining neces- 
sary permit then Mohan Lal cannot be held 
responsible for the act of Karnail Singh. 
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16. The main argument of learned 
counsel for the appellants is that unless the 
registration of the vehicle under Section 31 
of the Motor Vehicles Act was transferred in 
the name of the transferee, the ownership of 
the truck cannot be said to have been trans- 
ferred, as the transfer of ownership of a 
motor vehicle registered under the provisions 
of the Motor Vehicles Act can come into 
effect only after the authorities under the 
Motor Vehicles Act recognised such a trans- 
fer under the provisions of the Act. This 
question as to how and when the ownership 
of a vehicle registered under the provision of 
the M. V. Act is transferred and is complete 
came up for consideration before the Delhi 
High Court where the question was whether ` 
the sale of a motor vehicle is complete when 
the delivery of the vehicle is made to the 
purchaser in pursuance of an agreement of 
sale or not. The learned Judge in this con- 
mection in the case of Vimal Rai v. Gur- 
charan Singh, 1967 Acc CI 115 (Delhi) ob- 
served as follows :— 


“To my mind, the sale of a motor vehi- 
cle will not be governed by the ordinary law 
telating to sales of movable property. The 
Motor Vehicles Act, 1939 makes it compul- 
Sory for every owner of a motor Vehicle to 
get the motor vehicle registered with the Re- 
gistering Authority (vide Section 22). The 
Act prescribes by Section 24 the method of 
registration of a motor vehicle and by Sec-- 
tion 31 of the transfer of ownership of a 
motor vehicle. A perusal of the various pro- 
visions of the Act leads to only one conclu- 
sion that ownership of a motor vehicle is to 
be evidenced by the registration as such with 
the Motor Registering Authority and the re- 
gistration book which is supplied is the docu- 
ment of title. I think the Act proceeds on 
the basis that it is only the ostensible owner ` 
who is entered as such in the registration 
books, who is to be considered to be the 
owner of the motor vehicle irrespective of 
the fact that the real ownership may be 
with somebody else.” 


17. In United Motors of Rajasthan’s 
case 1970 Raj LW 589 a, J. also con- 
sidered this question as to how the owner- 
Ship in a motor vehicle running under a - 
permit is transferred from one person to 
another. After quoting with approval the 
observation of Andiey, J. in Vimal Rai’s case 
1967 Acc CJ 115 (Delhi) the learned Judge 
observed :-— 


“Law requires something more for the 
sale of Motor Vehicles than what is neces- 
sary for sale of other immovable property, 
under the provisions of T. P. Act.” 


18. This question again came up for 
consideration before a Bench of this Court - 
in Padma Devi’s case (AIR 1973 Raj 317). 
Jain, J. after quoting with approval the ob- 
servation of Andley, J. and Lodha, J. and 


a 
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considering some provisions of the Motor 
Vehicles Act held :— 


: “From these provisions of the Act and 

others referred to herein before, it is abun- 
dantly clear that a transport vehicle cannot 
be used nor can the owner cause the vehicle 
to be used in any public place except with 
the permit and in accordance with the con- 
dition contained therein. Even’ the transfer 
of a vehicle, which is covered by a permit, 
will not confer any title on the transferee un- 
less the permission of the transport autho- 
rity granting the permit has been sought in 
advance. It has not been disputed that the 
truck in question was used as a transport vehi- 
cle and it was covered by a permit gran‘ed 
to Harcharan Lal and Sons. On the date 
of the accident this was on the road. The 
mere fact that Haxrcharan Lal and Sons had 
transferred the possession of the vehicle to 
Brijendra Singh would not confer any title 
on the’ transferee as it has not been alleged 
or brought on record that the transfer was 
done after the permission of the transport 
authority granting the permit.” 


19. It is not disputed that the truck 
RJK 3528 was plying on the route on the 
day when this accident took place. It is also 
admitted by Karnail Singh D. W. 2 and 
Karnail Singh D. W. 4 that they did not 
obtain any permit for the plying of this truck 
on the route nor was the registration of the 
truck changed in their names. Learned coun- 
sel for the respondents conceded that on that 
fateful day the permit of the truck stood in 
the name of Mohan Lal and that it was in- 
sured while showing Mohan Lal as the owner 
of the truck. In view of these facts the ob- 
servations of Jain, J. make it clear that even 
if the possession of the vehicle was transfer- 
red to D. W. 2 Karnail Singh and then to 
D. W. 4 another Karnail Singh then this 
transfer of possession did not confer any title 
on the alleged transferees namely Karnail 
Singh son of Niranjan Singh and Karail 
Singh son of Jag Singh of Padampur. 


. 20. From the discussions referred to 
above it is clear that in the circumstances 
brought on the record Mohan Lal will be 
taken as the owner of the truck and he will 
therefore, be liable for the damages for the 
death of Ram Kumar on account of accident 
which took place on the 2nd June, 1966. 


21. It was next urged by learned coun- 
sel for the appellants that Niranjan Singh 
was actually driving the truck when the ac- 
cident had taken place. Both P. W. 2 Rewat 
Ram and P. W. 3 Girdhari have stated on 
oath that the driver of the truck was D. W. 3 
Niranjan Singb. In a criminal case filed 
against Niranjan Singk in connection witk this 
accident he had admitted himself as the driver 
of the truck. It is true that this admission 
in itself is not a substantive piece of evidence, 
but it can be pressed inte ‘service against 
Niranjan Singh to lend support to the testi- 
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mony of P. W. 2 and P. W. 3 to prove that 
Niranjan Singh was the driver of the truck. 


22. It was urged by Mr. Mehta that 
the appellants petitioners could not establish 
that Niranjan Singh was in the employment 
of Mohan Lal. I have come to the conclu- 
sion that the owner of the truck on that fate- 
ful day was Mohan Lal. If the truck was 
driven by Niranjan Singh then it will give 
rise to this presumption that he drove it with 
the express or implied consent of Mohan Lal. 
Here it is not necessary to prove the terms 
of the employment of Niranjan Singh with 
Mohan Lal. If Niranjan Singh was in the 
possession of the truck and it was driven by 
him, then there is no escape from this con- 
clusion that Niranjan Singh did so with the 
consent of Mohan Lal and in such circum- 
stance it will be presumed that Niranjan 
Singh was in the employment of Mohan Lal 
and for his negligent act Mohan Lal will be 
responsible. 


23. It is contended by the respondent 
that even if Niranjan Singh was driving the 
truck with the express or implied consent of 
Mohan Lal it was the duty of the claimants 
to prove that the vehicle was driven by him 
rashly and negligently and the cause of this 
accident was the rash and negligent driving 
of the driver, and unless it is established by 
the petitioner-claimants, no responsibility for 
damages can be fastened on Mohan Lal or 
Niranjan Singh. To meet this argument, 
learned counsel for the appellant took shelter 
under the maxim ‘res ipsa loquitur and 
placed reliance on the two authorities of the 
M. P. High Court in ATR 1968 MP 47 and 
that of the SC in 1974 Acc CJ 296 = (AIR 
1974 SC 890). In the case of Madhya Pradesh 
State Road Transport Corporation v. Sudha- 
kar, AIR 1968 Madh Pra 47 the learned 
fudge while discussing the application of the 
maxim ‘res ipsa loquitur’ observed :— 


“The maxim is not a rule of law. It is 
no more than a rule of evidence affecting 
onus. It is based on common sense. and its 
purpose is to enable justice to be done when 
the facts bearing on causation and on the 
care exercised by the defendant are at the 
outset unknown to the plaintiff and are or 
ought to be within the knowledge. of the 
defendant. 


That if a motor vehicle under the control 
of the defendant or his servant over-turned 
for no apparent cause while being driven 
along with the highway, that fact alone is 
evidence of negligence against the defendant 
and so is the fact that it leaves the road and 
falis down an embankment.” 


24. Discussing the case of Hunter v, 
Wright, 1938-2 All ER 621, the learned Judge 
said :— 

“Tt was a case of a vehicle knocking down 
a pedestrian. In that case the defendant suc- 
ceeded in rebutting the presumption of negli- 
gence. For that reason it was held that the 
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defendant was not liable for the damages. 
Bui where no particular cause can be assign- 
ed for the accident and the circumstances are 
consistent with the negligence of the defend- 
ant; the plaintiff can invoke the doctrine; and 
in that event the burden lies on the defendant 
to rebut the presumption arising on account 
of the application of the doctrine.” 


25, The Supreme Court in 1974 Acc 
CJ 296 = (AIR 1974 SC 890) has held :— 


“The maxim is only a convenient label 
to apply fo a set of circumstances in which 
the plaintiff proves a case so as to call for a 
rebuttal from the defendant, without having 
to allege and prove any specific act or omis- 
sion on the part of the defendant. The prin- 
cipal function of the maxim is to prevent in- 
justice which would result if a plaintiff were 
invariably compelled to prove the precise cause 
of the accident and the defendants respon- 
sible for it, even when the facts bearing on 
the matter are at the outset unknown to him 
and often within the knowledge of the de- 
fendant.” 


Their Lordships further observed :— 


“Res ipsa loquitur is an immensely im- 
portant vehicle for importing strict liability 
into negligence cases. In practice, there are 
many cases where res ipsa loquitur is pro- 
perly invoked in which the defendant is un- 
able to show affirmatively either that he took 
all reasonable precautions to avoid injury or 
the particular cause of the injury was not 
associated with negligence on his part. Indus- 
trial and traffic accidents and injuries caused 
by defective merchandise are so frequently of 
this type that the theoretical limitations of the 
maxim are quite overshadowed by its practi- 
cal significance. 


Over the years, the general trend in the 
application of the maxim has undoubtedly be- 
come more sympathetic to plaintiffs. Con- 
comitant with the rise in safety standards and 
expanding knowledge of the mechanical 
devices of our age, less hesitation is felt in 
concluding that the miscarriage of a familiar 
activity is so unusual that it is most pro- 
bably the result of some fault on the part of 
whoever is responsible for its safe perform- 
ance.” 


26. These observations of the learned 
Judges are very significant and lay down a 
Salutary rule of evidence, that if the accident 
in itself indicates lack of caution on the part 
of those who were responsible for handling 
the machine or vehicle, then the onus lies on 
\the person handling the machine or vehicle 
that he was not negligent in handling the 
machine or the vehicle as the case may be. 
In the present case there were two persons 
P. W. 2 and P. W. 3 who were present at the 
spot of occurrence, but they were probably 
standing on the other side of the truck when 
the accident actually took place and there- 
fore, they were not in a position to minu- 
tely witness the actual cause of accident It 
is apparent from the evidence of these two 
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witnesses that Ram Kumar was on the road 
by the side of his own truck and he was 
knocked down when he was standing on the 
highway where a little caution on the part of 
Niranjan Singh driver could have easily avert- 
ed this mishap. The circumstance of this 
case was consistent with the negligence of the 
driver of the Tuck RIJK. 3528. In these cir- 
cumstances the onus lay on Niranjan Singh 
to show that he took all precautions to avoid 
the accident. It is in my opinion, a fit case 
where the doctrine of res ipsa loquitur could 
be attracted with convenience. In these cir- 
cumstances the liability can easily be fasten- 
ed for the damages caused to Ram Kumar 
on Mohan Lal and Niranjan Singh. 


27. As regards the quantum of 
damages I do not find sufficient material on 
the record to arrive at a reasonable figure 
to award damages to the claimants. I there- 
fore, consider it a proper case to remand it 
back to the Tribunal for recording further 
evidence to determine the quantum of 
damages. 


28. The appeal is therefore, allowed. 
The case is remanded to the Tribunal for re- 
cording further evidence to find out the exact 
amount of damages to be awarded to the 
claimants who were the dependents of Ram 
Kumar. The appellants shall get Rs. 200/- 
as costs from. the respondents Nos. 1 and 2 
for this appeal. No claim can however be 
awarded against the General Assurance Socie- 
ty Ltd. The appeal against respondent No. 3 
therefore fails and it is hereby dismissed. 


Judgment accordingly, 
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Champalal, Appellant v. Ramchander and 
another, Respondents. _ 
Second Appeal No. 227 of 1967, DJ- 
19-8-1975.° 
(A) Evidence Act (1872), S. 114 — 
Ownership — Motor vehicle — Until transfer | 
of ownership is entered in certificate of re- | 
gistration, person in whose favour such certi- 
ficaie siands is presumed to be fhe owner — 
(Motor Vehicles Act (1939), Ss. 22 and 31). 
(Para 


(B) Limitation Act (1908), Art. 48 — 
“Conversion” — Wrongful taking or wrong- 
Ful retention which results in loss of movable 
property to owner thereof is conversion — 
Taking or refenfion need not be dishonest — 
(fort — Conversion). (Para 9) 

(C) Limitation Act (1908), Art. 48 — 
Starting point of limitation — Burden af 
proof. 
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“(Against judgment and decree of Dist. J., 
Bikaner in Civil Appeal No. 7 of 1966, 

Dj- 21-1-1967). 
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It is for the plaintiff to prove that he 
had knowledge of the defendant’s possession 
On a particular date. (AIR 1961 SC 1474, 
Followed). (Para 10) 


Cases Referred: Chronological Paras 
AIR 1961 SC 1474 = (1962) 1 SCR 492 11 
AIR 1959 SC 1204 = (1960) 1 SCR 271 8 
AIR 1929 PC 69 = 56 Ind App 93 9 


H. P. Gupta, for Appellant; S. N. 
Bhargava, for Respondents. 


JUDGMENT :— This is a second appeal 
by the plaintiff Champalal against the judg- 
ment and decree of the District Judge, 
Bikaner, dated 21-1-1967, affirming the decree 
of the Civil Judge, Ratangarh, dismissing the 
suit, 

2. The dispute relates to the recovery 
of a jeep car bearing registration No. RJK 
1120 or its price amounting to Rs. 5.000. 
The defendant-respondent No. 2 Jiwanram is 
the uncle of tbe defendant-respondent No. 1 
Ramchander. The plaintiff-appellant -:s a 
resident of Bhinasar, district Bikaner, where- 
as the defendant-respondenis are the resicents 
of Hanumangarh, district Ganganagar. Both 
the towns Bhinasar and Hanumangarh, were 
formerly the parts of the erstwhile State of 
Bikaner which subsequently merged into the 
State of Rajasthan. The plaintiff and the de- 
fendant Ramchander knew each other very 
well from the times of the erstwhile State of 
Bikaner. 

3. The plaintiff came with the case 
that the defendant Ramchander was in need 
of a jeep car and since he knew that the 
plaintiff owned and possessed jeep-car No. 
RIK 1120, he sent his uncle Jiwanram to 
bring the plaintiff’s jeep-car for sometime for 
his use as ‘amanar. At the reques: of 
Jiwanram on behalf of Ramchander, the 
plaintiff delivered the said vehicle to Jiwan- 
ram on the condition that the said vehicle 
would be returned to the plaintiff as and 
when demanded by him. The jeep-car was 
taken away by Jiwanram from Bhinasa- on 
2-12-1956. The plaintiff alleged that the certi- 
ficate of registration of jeep-car No. RJK 
1120 stood in his name and he continued to 
pay government tax of it. The plaintiff fur- 
ther alleged that he demanded return oZ his 
jeep-car on 18-1-1962 but the defendant Ram- 
chander refused to do so. The plaintiff there- 
fore instituted the present suit on 25-10-1962, 
that is, after about five years and ten months 
from 2-12-1956 for the recovery of the jeep- 
car RJK 1120 or its price amounting to 
Rs. 5,000/-. Both the defendants, namely, 
Ramchander and Jiwanram filed separate writ- 
ten statements. They traversed all mazéerial 
allegations made in the plaint. Both the de- 
fendants denied the plaintiff's ownership to 
the jeep-car RJK 1120. They also denied 
delivery of the jeep-car by the plaintiff to 
Jiwanram as ‘amanat’ at the request of Ram- 
chander on the condition that it would be 
returned when demanded by the plaintiff. 
They also denied that the said vehicle was 
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demanded by the plaintif on 18-1-1962. De- 
fendant Ramchander further pleaded that he 
purchased the jeep-car RJK 1120 in the year 
1958 from one Bahadur Singh and since then 
he has been depositing its tax etc. It was 
also pleaded that the suit was barred by limi- 
tation and was also not triable by the Civil 
Judge, Ratangarh. On the pleadings of the 
parties, the trial Court framed the following 
issues :-— 


“aq, wat sfaarat do 9 A RR aaa 
saat Fo R se ae. BB. 9 Re aaa 
are a ward feats 2-92-4e a areata. A 
ANS | | 

R gar ste gears Rae aret 3 | 

R. FAT ATT goar Bl AT Yooo J- BY 


Sid 


¥. FAT spar streqe Pare 2 | 

4, A As gat at Hen aAa 
BRAT EIST = i 

€. ga” 


On consideration of the oral and documen- 
tary evidence adduced by the parties, the trial 
court recorded findings on issues Nos. 1 and 
2 against the plaintiff. The trial court held 
that the plaintiff has failed to prove that the 
jeep-car No. RJK 1120 was owned by him 
and that it was delivered by him to Ram- 
chander through Jiwanram ‘as ‘amanat’ on 
2-12-1956. As regards the price of the jeep- 
car, the trial court held that the plaintiff has 
failed to prove that he purchased the jeep- 
car for Rs. 5,000. It has further held that 
it stands proved that Ramchander purchased 
the jeep-car from Bahadursingh for Rupees 
3,500. He therefore held that the price of 
the jeep-car was Rs. 3,500. Dealing with 
issue No. 4, the trial court held that the suit 
was governed by Article 49 of the Indian 
Limitation Act, 1908 and since the jeep-car 
was to be returned after general elections 
which ended in February 1957, the suit was 
barred by time, for, the wrongful possession 
of the defendant commenced from February 
1957 and the suit was filed long after the 
expiry of three years from February 1957. 
Regarding issue No. 5 relating to the juris- 
diction, the learned Civil Judge held that he 
had jurisdiction to try the case. On: the 
aforesaid findings, the learned Civil Judge dis- 
missed the suit. On appeal by the plaintiff, 
the learned District Judge affirmed all the 
findings arrived at by the trial court and dis- 
missed the appeal. Hence this second appeal 
by the plaintiff. 


4. Mr. H. P. Gupta, the learned advo- 


cate for the plaintiff-appellant has strongly 


criticised the judgment of the learned District 
Judge on the question of the plaintiff’s title 
over the jeep-car RIK 1120. His foremost 


‘grievance is that the learned District Judge 
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did not at all refer to very important evi- 
dence of Omprakash P. W. 7, a clerk of the 
` transport department, who gave his statement 
on the basis of the record of the trans- 
port department. It is argued that from his 
statement it stands proved that the registra- 
tion of the jeep-car RJK 1120 was transfer- 
ted in the name of the plaintiff on 24-10-1956 
and thereafter it stood in the name of the 
plaintiff and was not transferred in the name 
of any other person. The learned counsel fur- 
ther urges that the person in whose favour the 
certificate of registration stands would be the 
owner thereof. I find considerable force in 
the above contention. 


5, Now Section 22 of the Motor Vehi- 
cles Act makes registration obligatory before 
any such motor vehicle could be driven 
either by the owner thereof or by some per- 
son on his behalf. The said section provides 
that no person shall drive any motor vehicle 
and no owner of a motor vehicle shall cause 
or permit the vehicle to be driven in any 
public place or in any other place for the 
purpose of carrying passengers or goods un- 
less the vehicle is registered and certificate of 
registration of the vehicle has not been sus- 
pended or cancelled and the vehicle carries a 
registration mark displayed in the prescribed 
manner. Section 24 of the said Act provides 
as to how registration is to be made. An ap- 
plication by or on behalf of the owner of a 
motor vehicle for registration has to be given 
in certain form set out in the Schedule and 
it shall contain certain information required 
therein. The proviso thereto then says that 
where a motor vehicle is jointly owned by 
more persons than one the application shall 
be made by one of them on behalf of all the 
owners and such applicant shall be deemed 
to be the owner of the motor vehicle for 
the purposes of this Act. It is thereafter that 
the registration certificate is issued. Sec- 
tion 28 says that the certificate of registra- 
tion so issued in respect of a vehicle shall 
be effective throughont India. Then Sec. 31 
provides for a transfer of ownership of any 
such vehicle. It follows from the provisions 
referred to above that the registration certi- 
ficate is an essential requirement before any 
such motor vehicle can be made use of and 
that any person in whose favour this certi- 
ficate of registration is issued would obvious- 
ly be the owner thereof. In case of any 
transfer of ownership in respect of that motor 
vehicle, the procedure contemplated under 
Section 31 has to be followed and till any 
such transfer is entered in the certificate of 
registration, it has to be presumed that the 
person in whose favour such certificate of 
registration stands, is the owner. 


6. Now, in the present case, it is 
abundantly clear from the statement of P. W. 
7 Omprakash who brought the original re- 
‘cord of the transport department and gave 
‘his statement after looking into the entries 
‘made therein that the old registration of the 
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jeep-car RIK 1120 was ILC 7057 and its 
registration certificate was in the name of the 
General Traders. The witness then says that 
this certificate of registration was transferred 
in the name of Jiwanram son of Kushlaram 
of Hanumangarh (defendant No. 2) and ulti- 
mately on 24-10-1956 it was transferred in the 
name of the plaintiff. He has further deposed 
that thereafter no transfer of this jeep-car was 
recorded in the name of any other person. 
He has also deposed that Ex. 1 is the dupli- 
cate copy of the registration certificate issued 
from the transport department. The- learned 
District Judge even did not care to refer to 
his statement in his judgment. ‘The trial 
court discarded his testimony on the ground 
that it did not accord with the registration 
certificate Ex. 1 inasmuch as Ex. 1 contains 
the name of the plaintiff only, secondly, the 
date entered therein is 11-4-1955 which is un- 
signed and thirdly, at item No. 14 there ap- 
pears signature of the registration authority 
but without any date. Now, none of these 
discrepancies pointed out by the trial court in 
its judgment was put to P. W. 7 Omprakash. 
Had these discrepancies been pointed out to 
P. W. 7 Omprakash he would have clarified 
them and given satisfactory explanation for 
each one of them. These discrepancies, in my 
opinion, are wholly insufficient to hold Ex. 1 
to be a forged document or to discard the 
oral testimony of P. W. 7 Omprakash, which 
is based on the original record of the trans- 
port department. 


7. I have carefully gone through the 
Statement of P. W. 7 Omprakash and also 
examined minutely Ex. 1. I feel no hesita- 
tion to say that the discrepancies pointed out 
by the trial court are all immaterial and do 
not render the statement of Omprakash in any 
way unreliable. I therefore hold that the re- 
gistration certificate of the jeep-car RJK 1120 
stands in the name of the plaintiff and it con- 
tinued to be in his name till P. W..7 
Omprakash was examined on 7-8-1963. I 
further hold that the plaintiff has succeeded 
in proving his title to the jeep-car RJK 1120 
on the date of the suit. 


8. The learned counsel for the plain- 
tiff-appellant has next contended that the two 
courts below committed grave error in dis- 
believing the evidence of the plaintiff and his 
witnesses and in holding that Jiwanram at 
the instructions of Ramchander did not take 
away the jeep-car for the use of Ramchander 
on 2-12-1956 as ‘amanat’ on the condition 
that it would be returned on demand by the 
plaintiff. He has further contended that the 
two courts below would not have decided 
this issue No. 1 against the plaintiff had they 
found the plaintiff to be the owner of the 
jeep-car. This argument has not impressed 
me at all. The question whether the jeep-car 
was taken by Jiwanram for the use of Ram- 
chander on certain assurance is a pure ques- 
tion of fact and it is well settled that “the 
High Court in second appeal cannot go into 
the questions of fact however erroneous the 
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findings of fact recorded by the courts of 
fact may be.” See Parasnath Thakur v. Smt. 
Mohan Dasi, AIR 1959 SC 1204. The learn- 
ed counsel for the plaintiff did not point out 
any error of law or procedure which might 
justify interference by this Court on a ques- 
tion of fact concurrently recorded by the two 
courts below. 

9, The learned counsel for the plain- 
tiff-appellant has next contended that it is 
admitted by the defendant Ramchander in his 
written statement as well as in his statement 
as a witness that he purchased the jeep-car 
RIK 1120 in the year 1958 from Bahadur- 
singh for Rs. 3,500/-. From the above ad- 
mission it is argued that it stands established 
that Ramchander came into possession of the 
jeep-car at Jeast in the year 1958 and that 

(Contd. on Col. 2) 
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being the case, the plaintif is entitled to a 
decree for the recovery of the jeep-car or 
its price. On the other hand, it is argued on 
behalf of the defendant Ramchander that no 
decree can be passed in this case in favour 
of the plaintif as the suit is prima facie 
barred by limitation. The question therefore 
thet arises is whether in the circumstances of 
the case, the suit is within time. Since the 
suii was instituted on 25-10-1962 prior to the 
coming into force of the Limitation Act, 
1963, it is governed by the old Limitation 
Aci, 1908. According to the learned counsel 
for the plaintiff-appellant, the suit is governed 
by Article 49 of the Limitation Act of 1908 
whereas, according to the learned counsel for 
the defendant Ramchander, it is governed by 
Article 48. These Articles of the Limitation 
Act, 1908, read as under :— 


“Art. 48. 

For specific movable property lost 3 years When the person having the right 
or acquired by theft. or dishonest to the possession of the property first 
misappropriation or conversion, or learns in whose possession it is. 

for compensation for wrongfully 

taking or detaining the same. 

Art. 49. 

For other specific movable property, 3 years When the property is wrongfully 


or for compensation for wrongfully 

taking or injuring or wrongfully de- 

taining the same. 

Article 48 applies to suits for recovery of 
specific movable property which has been 
lost or acquired by theft or dishonest misap- 
propriation or conversion, while Article 49 
applies to suits for recovery of other specific 
movable property. The word ‘other’ is signi- 
ficant. According to me, the word ‘other’ in 
Article 49 means specific movable property in 
general as distinguished from the movable 
property described in Article 48. It is no- 
body’s case that the jeep-car was lost or it 
was acquired by theft or dishonest misappro- 
priation. According to the learned counsel 
for the defendant. the case falls within the 
purview of acquisition of property by ‘con- 
version’. On the other hand, it is contended 
on behalf of the plaintiff-appellant that in 
order to attract Article 48, it is necessary that 
the conversion should bave ‘been dishonest 
one and since there was no proof of dishonest 
conversion in the present case, the suit is 
governed by Article 49. This question may 
not detain me any longer. There is the high 
authority of the Privy Council in Lewis Pugh 
Evans Pugh v. Ashutosh Sen, AIR 1929 PC 
69 which Jays down that Article 48 applies 
to all conversions whether dishonest or not. 
So far as the definition of ‘conversion’ is con- 
cerned, it is an act of wilfully interfering 
with the movable property without lawful 
justification whereby any person entitled 
thereto is deprived of its possession. See 
Salmond on Torts, 6th Edition, page 374. 
Again, a wrongful taking or wrongful. reten- 
tion which results in the loss of the movable 


property to the owner thereof also falls into 


taken or injured, or when the de- 
tainer’s possession becomes unlaw- 
ful.” 


the definition of ‘conversion.’ In the present 
case, the plaintiff has failed to prove that the 
defendants took away the jeep-car with his 
permission. It is also not known how and 
in what manner the defendant Ramchander . 
came to be in possession of the jeep-car. The 
allegation of Ramchander that be purchased 
the jeep-car from Bahadursingh in the year 
1958 is not supported by any evidence except 
the statement of the defendant himself. I 
have gone through the testimony of D. W. 
Ramechander and it is not at all convincing 
in view of the certificate of registration stand- 
ing in the name of the plaintiff. In absence of 
such evidence, the only inference that follows 
or may be drawn is that the defendant 
Remchander came into possession of the jeep- 
car wrongfully or without lawful justification, 
that is not as rightful owner. The action of 
the defendant Ramchander thus squarely falls 
within the definition of ‘conversion’. In this 
view of the matter, it is Art. 48 which ap- 
plies to the present case and I hold accord- 
ingly. Under that Article, the limitation of 
three years begins to run when the person 
having the right of possession of the pro- 
perty first learns in whose possession it is. 


16. Now, assuming that the plaintiff's 
case is true, then too the suit is barred by 
time for. according to the plaintiff, he had 
the knowledge from the very inception when 
the jeep-car was taken from him in Decem- 
ber 1956 that if was possessed by the defend- 
ant Ram Chander. The suit was filed on 
25-10-1962. Obviously it is barred by time. 
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Again, if the plaintiff’s case has no truth in 
it as it has been found by the courts below, 
then the onus lay upon him to prove on 
what date he learnt that the jeep-car was in 
possession of the defendant Ramchander. The 
plaintiff has utterly failed to discharge this 
burden. There is no evidence whatsoever on 
the record as to when the plaintiff for the 
first time learnt that the jeep-car was with 
Ramchander. 


11. It has been laid down by their 
Lordships of the Supreme Court in K. S. Nanji 
and Co. v. Jatashankar Dossa, AIR 1961 SC 
1474 that “a person having the right to the 
possession of a movable property wrongfully 
taken from him by another can file a suit 
to recover the said specific movable property 
or for compensation therefor within three 
years from the date when he first learns in 
whose possession it is. Obviously where a 
person has a right to sue within three years 
from the date .of his coming to know of a 
certain fact, it is for him to prove that he 
had the knowledge of the said fact on a 
particular date, for the said fact would be 
within his peculiar knowledge. That apart, 
Section 3 of the Limitation Act makes it 
obligatory on a court to dismiss a suit barred 
by limitation, although limitation has not 
been set up as a defence, indicating thereby 
that it is the duty of a plaintiff to establish, 
at any rate prima facie, that the suit is within 
time. It is the obligation of the plaintiff to 
satisfy the court that his action is not barred 
by lapse of time.” 

12, With whatever angle the case is 
viewed, the suit is barred by limitation. 

13. The result is that the appeal fails 
and it is dismissed. Having regard to the 
facts and circumstances of the case, the parties 
are left to bear their own costs throughout. 


14, 


The prayer for Leave to Appeal 
is refused, 


Appeal dismissed. 
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Kamal Kant Paliwal, Appellant v. Smt. 
Prakash Devi Paliwal and others, Respond- 
ents. 

First Appeal No. 149 of 1973, D/- 18-8- 
1975.° 


(A) Contract Act (1872), S. 17 — Fraud 
— False statement per se is not fraud. 


In order to constitute fraud, the person 
making the statement must have been aware 
of the falsity of the statement and the party 
defrauded remains ignorant of the correct 


(Against judgment and decree of Mangilal 
Jain, Dist. J.. Jaipur in Civil Suit No. 
100 of 1972, D/- 12-1-1973). 


IS/JS/D453/75/MBR 


Kamal Kant v. Prakash Devi (Jain J.} 


[Prs. 1-2] Raj, 79 


Situation. The effect of fraud on an agree- 
ment so far as consent to it is procured by 
it may be a complete misunderstanding on 
the part of the person deceived as to the 
nature of the transaction undertaken, or the 
person of the other party. But if the other 
party has the facts before it or has the means 
to know the facts, the party cannot be said 
to have been defrauded even if a false state- 
ment has been made. {Para 7) 


The plaintiff seeking the cancellation of 
the trust deed was an educated man. The 
validity of the deed was challenged on the 
ground that he was asked to sign it on mak- 
ing him to believe it as general power of 
attorney. The deed was attested by plair- 
tiff’s father and his advocate. The plaintiff 
had all the means to know the contents of 
the documents. 


Held, no fraud was practised. 

(Para 8) 

G. C. Kasliwai and S. M. Mehta, for 
Appellant; Arun Kumar Bhandari, for Minor 
Respondents. 

JUDGMENT :— This is a plaintiff’s first 
appeal whose suit for concellation of trust 
deed has been dismissed by the District Judge 
Jaipur City. 


2. This suit is by Kamal Kant Paliwal 
against his own mother Prakash Devi Paliwal, 
his maternal uncle Jaidev Sharma and his 
two minor children Kumari Nidhi and Anurag 
his son. It has been alleged in the plaint 
that a plot of land situate at Moti Doongri 
Road Jaipur measuring 4085.5 sq. Yds. was 
purchased by Smt. Prakash Devi from Urban 
improvement Board, Jaipur under a sale deed 
dated 14-4-1952 in the name of Shri Jaidev 
Sharma, defendant No. 2, for and on behalf 
of the plaintiff. It was stated that the pur- 
chase of the plot was Benami and the con- 
sideration of the plot was paid by Prakash 
Devi out of the funds received by the plain- 
tiff from his grand-parents, uncles and other 
relations from time to time. According to 
the plaintiff his mother suggested to him 
Sometime in the month of January, 72 that he 
Should execute general power of attorney in 
favour of his mother and the maternal uncle 
as to facilitate raising of money from the plot. 
He agreed. On 12th January, 1972, the trust 
deed in question was got executed and it was 
got registered. The plaintiff signed the said 
document without reading the same treating 
it as a general power of attorney. In 
September, 1972 he came to know that the 
document got executed by him on 12-1-1972 
was not a general power of attorney but a 
trust deed. His averment is that his consent 
has been obtained to execute the document 
in question by practising fraud upon him. He 
has prayed for a declaration that the docu- 
ment of declaration of trust dated 12-1-1972 
is null and void and it does not affect the 
plaintiff’s right and title to the land covered 
by the trust deed. 
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3. Curiously enough Smt. Prakash 
Devi defendant No. 1 admitted the allegations 
of fraud by her written statement dated 1-11- 
1972. Likewise Jaidev Sharma defendant 
_No. 2 admitted the averments of fraud made 
by -the plaintiff. The two minor children, de- 
fendants Nos. 3 and 4 were represented by 
Smt. Hansa Paliwal, their mother and wife 
of the plaintiff as guardian-ad-litem. She 
also admitted the allegation made in the 
plaint. 

4. Plaintiff examined himself as 
P..W. 1 and he stated that he did not read 
the declaration of trust executed on 12-1-1972. 
Even when the Sub-Registrar asked him if 
he has read it and admitted the contents of 
documents he kepi quiet and on hi 
behalf his maternal uncle Shri Jai Dev 
Sharma answered him in the affirmative. 
Ramesh Chandra Jain Advocate of Jaipur has 
-also been examined as P. W. 2 on behalf of 
the plaintiff. He supports the stand of the 
plaintiff that the latter did not read the docu- 
ment and signed the same without reading it. 
The learned trial Judge did not accept the 
version of the plaintiff that any fraud was 
practised upon him. He held that it did not 
require much care and attention to find out 
from the document that it was not a general 
power of attorney but a trust deed. Hə dis- 
missed the plaintiff’s suit. 

5. By the document dated 12-1-1972, 
the validity of which has been challenged by 
the plaintiff on a ground of fraud, a trust has 
_ been created, for the benefit of the children 
of .the plaintiff Kamal Kant Paliwal. The 
beneficiaries under the trust were Km. Nidhi 
aged 5 years, Ch. Anurag aged 3 years and 
any other child that may be born thereafter 
out of the wed-lock of the plaintiff and his 
wife Hansadevi. The trustees appointed under 
this deed were the plaintiff himself, his mother 
Smt. Prakash Devi Paliwal and Jei Dev 
Sharma plaintiff’s maternal uncle. The pro- 
perty that was covered by the trust was plot 
No. 5 except the strip of land measuring 
195’x 50’. It thus appears that the property 
under the trust was kept apart for the bene- 
fit of the children of Kamal Kant Faliwal. 
The three trustees were to look after it and 
they were given the following powers under 
the deed: 


(G) to sell, mortgage, lease out or other- 
wise transfer, the whole or any por- 
tion of the property and utilise the 
sale price, mortgage money, lease 
money or any other considerafion for 
the benefit of the beneficiaries above 
named; 

to make construction over fhe said 
property and to let out, sell, mortgage 
or otherwise transfer the building 
along with the land and to utilise 
the consideration for purposes of the 
beneficiaries; 

to borrow any loan on the security 
of the trust property for the pur- 


Gi) 
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‘tracted below: 


A.I. R. 


poses of carrying on such construc- 
tions; 

(iv) to invest the surplus income of the 
trust or the consideration received 
from the transfer of the trust pro- 
perty and the deposits in bank, in 
Govt., securities or any other gilt- 
edged securities in construction, of 
purchase or first mortgage of immove- 
able property or any such securities, 
the trustees think proper; 


(v) to incur expenses for the mainten- 
ance, education, betrothal and mar- 
riage of the aforesaid beneficiaries. 
Although the executant Shri Kamal 
Kant Paliwal’s children are to be 
main and ultimate beneficiaries under 
the trust, the trustees shall also have 
power during the subsistence of the 
trust to incur expenses for the main- 
tenance and education of the children 
of the dear and near ones of both 
the parents of Shri Kamal Kant 
Paliwal; 


(vi) to co-opt more trustees but not so 
as to make more than seven in all; 

(vii) to authorise any one or more of 
them to act on behalf of all the 
trustees; 

(viii) to make rules for the proper func- 
tioning of the board of trustees and 
for the discharge of the trust; 

(ix) to do all other things which may be 


necessary for carrying out the ex- 
ecution of the trust. 


6. It is also abundantly clear that the 
land under the trust was not held in the 
name of the plaintiff. Even according to the 
plaintiff’s case the sale certificate was in the 
name of Jai Dev Sharma defendant No. 2. 
By the document in question the defendants 
Nos. 1 and 2 admitted that the plot in ques- 
tion was held by Jai Dev Sharma Benami and 
the real owner of the property was Kamal 
Kant Paliwal. 

7. It has now to be examined if there 
was any fraud practised on the plaintiff. Ac- 
cording to Section 10 of the Contract Act 
all agreements are contracts if they are made 
by the free consent of parties competent to 
contract for a lawful consideration and with 
a lawful object and are not hereby expressly 
declared to be void. Section 11 lays down 
as to who are competent to contract, who is 
of the age of majority according to the law 
to which he is subject and who is of sound 
mind, and is not disqualified from contract- 
ing by any law to which he is subject. Sec- 
tion 12 further defines as‘to what is a sound 
mind for the purposes of contracting. Sec- 
tion 13 defines consent. According to this 
provision two or more persons are said to 
consent when they agree upon the same thing 
in the same sense. Section 14 deals with as 
to what is free consent. This section is ex- 
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“Section 14— Consent is said to be free 
when it is not caused by— 
1) coercion, as defined in Section 15, or 
(2) undue influence, as defined in Sec. 16, 
(3) 


or 
fraud, as defined in Sec. 17, or 
(4) misrepresentation, as defined in Sec- 
tion 18, or 
(5) mistake, subject to the provisions of 
Sections 20, 21 and 22. 

Consent is said to be so caused when it 
would not have been given but for the exis- 
tence of such coercion, undue influence, fraud, 
misrepresentation or mistake.” 


It is, therefore, clear that consent cannot be 
said to be free if it is caused by fraud as 
defined in Section 17. In law fraud is an 
element which clouds the reason that the 
person defrauded cannot form a rational judg- 
ment of the effect of the transaction upon 
his interests. It is upon this and the like 
principles that the law enacts that consent 
cannot be said to be free if it has been ob- 
tained by fraud. In order to constitute fraud 
it is well known that the person making the 
statement must have been aware of the falsity 
of the statement and the party defrauded re- 
mains ignorant of the correct situation. Fraud 
is committed where one person induces an- 
other to enter into some contract or transac- 
tion on a false belief by a representation of 
fact which is not true and which he does not 
believe to be true. The effect of fraud on 















taken, or the person of the other party. But 
if the other party has the facts before it 
r has the means to know cannot be said to 
have been defrauded even if a false state- 
ment has been made. Here it will be apt to 
ead Section 17 of the Contract Act. 

“S. 17— “Fraud” means and includes any 
of the following acts committed by a party 
to 2 contract, or with his connivance, or by 
his agent, with inte-est to deceive another 
party thereto or his agent, or to induce him 
to enter the contract— 


(1) the suggestion, as a fact, of that which 
is not true, by one who does not be- 
lieve it to be true; 
the active concealment of a fact by 
one having knowledge or belief of the 
fact; 
(3) a promise made without any intention 
of performing it; 
(4) any other act fitted to deceive; 
(5) any such act or omission as the law 
specially declares to be fraudulent. 
Explanation— Mere silence as to facts 
likely to affect the willingness of a person 
to enter into a contract is not fraud, unless 
the circumstances of the case are such that, 
regard being had to them, it is the duty of 
the person keeping silence to speak, or un- 
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less his silence is, in itself, equivalent to 
spe ech.” * 2 
Underlying intent to constitute fraud is to 
deceive another party and to induce him to 
enter the contract and it must be by the 
suggestion as a fact which is not true or by 
the active concealment of a fact by one hav- 
ing knowledge or belief of that fact. Now in 
the present case it has been argued that Smt. 
Prakash Devi asked her son, the plaintiff in 
the case, that he should execute a general 
power of attorney in her and his maternal 
uncle’s favour. For this the reason that has 
been alleged is that they wanted to raise a 
loan from the plot. The plot did not stand 
in his name and any power of attorney would 
not have facilitated the raising of loan. from 
the plot. Again the averment of fraud stands 
negatived when it is found that the trust 
deed itself acknowledges the Benami nature 
of the plot. The plaintiff disclosed himself 
in his statement of 28 years of age in 1972. 
On the date of the purchase of the plot he 
was about 8 years old. Tf the defendants 
Nos. 1 and 2 wanted to practise fraud they 
were better placed in owning the plot than 
to have declared it to be that of the plain- 
tiff. There must have been some good rea- 
son which has not been brought on record 
as to why a trust was created for the benefit 
of the minor children of the plaintiff. A part 
of the plot was kept apart ostensibly for the 
plaintiff's use and the rest of it was kept in 
trust for the benefit of two minor children 
and any other child born thereafter to the 
plaintiff. 


8. The learned trial Judge has rightly 
pointed out that the plaintiff is an educated 
man. The trust deed has been attested by 
his father Shri Tika Ram Paliwal and Shri 
Ramesh Chandra Jain Advocate who camel 
in the witness-box for the plaintiff to say! 
that the document in question was not read 
by the plaintiff when he signed the same. 
The plaintiff admittedly signed the document 
and also after it was presented before the 
Sub-Registrar, Jaipur, attesting its execution. 
The plaintiff had all the means to know the 
contents of the document. That apart his 
father was the attesting witness and it can- 
not be imagined that he joined hands with 
his wife and his brother-in-law against his 
son. In the circumstances I am unable to 
believe ‘that any fraud was practised. To 
me it rather appears that the plaintiff’s suit 
is collusive. With a view to get the trust 
cancelled he has come to the court of law. 
The learned trial judge has rightly stayed his 
hands from granting the declaration sought 
by the plaintiff. It might as well be noticed 
that the beneficiaries under the trust are two 
minor children, defendants Nos. 3 and 4. It 
shall not be in the interest of minors to set 
aside the trust deed on the mere asking of the 
plaintiff and his close relations accepting his 
allegations of fraud. I do not believe in 
the truthfulness of the plaintiff’s averment. 
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9. The appeal fails and it is hereby 


dismissed. 
Appeal dismissed, 
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. Tilak Raj, Petitioner v. Mst. Lalli Bai, 
Non-Petitioner. 


Civil Revn. No. 442 of 1975, D/- 1-12- 
1975." 

. (A) Civil P. C. (4908), O. 5, R. 17 — Re- 
tum of Service — Failure of process-server 
to mention addresses of two persons in his 
report — Contradiction about date of service 
.— Summons, held not duly served. 

In his report the process-server merely 
mentioned the names of two persons in whose 
presence the petitioner refused to acc2pt the 
copy of the summons and before whom a 
copy of the summons along with a copy of 
the plaint was affixed on the outer coor of 
his house. The addresses of the two persons 
by whom the house was identified and before 
whom the copy was affixed were not mention- 
ed by the process-server in his report. On 
account of the failure of the process-server 
to mention the addresses of such two persons 
’ in his report, it was not possible for the de- 
fendant to produce them in the court to 
establish the real facts and to wipe out the 
effect of the process-server’s report, which 
was proved by his evidence. There was an 
irreconcilable contradiction between his re- 
port and his statement on oath relating to 
the date on which service of summons was 
effected. 

Held that there was no due service of 
summons on the defendant in accordance with 
law. (Paras 4, 5) 

P. C. Mathur, for Petitioner; N. M. 
Kasliwal, for Non-Petitioner. 

ORDER :— This is an application in re- 
vision against an order of the Additional 
District Judge No. 3, Jaipur City, dated 28-7- 
1975, confirming the order of the WMunsiff, 
Jaipur City (East) dated 5-4-1974, by which 
the application of the petitioner for setting 
aside ex parte decree was rejected. 


2. The short facts, which are neces- 
sary for the disposal of this revision-petition, 
may be stated as follows :— 


Mst. Lalli Bai instituted a suit against 
Tilak Raj, petitioner, for arrears of rent and 
ejectment. Summonses were issued to the de- 
fendant and were entrusted to Roop Narain, 
process-server, for service. It was reported 
by Roop Narain, process-server, on 31-7-1968, 
a S a a ae 


°(Against order of Bhagwan Shrivastava, 
Addl. Dist, J. No. 3, Jaipur in Civil 
er Appeal No. 15 of 1974, Dł- 28-7- 
1975). 


LS/LS/E555/75/SSG 


” 


Tilak .Raj v. Lalli Bai (K. Dutta J.) 


A. I. R. 


that the petitioner refused to accept the- ser- 
vice of the summons -and hence substituted 
service under Order V, Rule 17, Civil P. C. 
had to be effected by aflixure of a copy of 
the summons along with a copy of the plaint 
on a conspicuous part of the house in which 
the petitioner ordinarily resided. 

Upon receipt of this report on the back 
of the summons, the court proceeded ex 
parte against the petitioner on 17-9-1968, be- 
cause it was satisfied that the petitioner re- 
fused to accept summons when a copy of 
the summons along with a copy of the plaint 
was tendered to him and that upon his 
refusal the process-server affixed a copy of 
the summons along with a copy of the plaint 
on a conspicuous part of his house as re- 
quired by Order V, Rule 17, Civil P. C. Later 
on, the court passed an ex parte decree 
against the petitioner on 13-10-1968. The 
petitioner filed an application under O. IX, 
R. 13, Civil P. C. for setting aside the ex 
parte decree on 29-11-1968. It was alleged 
in the application that he never refused to 
accept the summons and to acknowledge the 
service and that a copy of the summons was 
na affixed on a conspicuous part of his 
ouse, 


The learned Munsiff, Jaipur City (East) 
made an inquiry into the matter and came to 
a conclusion upon evidence of Roop Narain, 
process-server, that the petitioner refused to 
accept the summons and on his refusal the 
process-server affixed a copy of the sum- 
mons along with a copy of the plaint on a 
conspicuous part of his house and that the 
service was thus complete. It was further 
held by the learned Munsiff that the petitioner 
could not show that he was prevented by. 
sufficient cause from appearing in the court 
on 17-9-19€8. Consequently, the learned 
Munsiff rejected the petition for setting aside 
the ex parte decree. Aggrieved by such re- 
jection, the petitioner preferred an appeal in 
the court of the District Judge, Jaipur City, 
wherefrom it was transferred to the court of 
the Additional District Judge No. 3, Jaipur 
City, who, after hearing the parties, dismis- 
sed the appeal and confirmed the order passed 
by the learned Munsiff. Hence, this revision 
petition. 

3. I have gone through the record and 
heard the arguments advanced by the learn- 
ed counsel for the petitioner and the non-peti- 
tioner. 


4. Ie has been contended before me 
on behalf of the petitioner that both the 
courts below acted with material irregularity 
in holding that there was due service of sum- 
mons on the petitioner in accordance with 
law. It was further argued that the process- 
server was bound to make a report on the 
back of the summons stating that he had 
affixed a copy of the summons along with a 
copy of the plaint on a conspicuous part of 
the house in which the defendant-petitioner 
ordinarily resided, the circumstances undes 
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which he did so and the name and the 
address of the person, if any, by whom the 
house was identified and in whose presence 
the copies were affixed. 


In the instant case, according to the 
learned counsel for the petitioner, the pro- 
cess-server merely mentioned the names of 
two persons in whose presence the petitioner 
refused to accept the copy of the summons 
and before whom a copy of the summons 
along with a copy of the plaint was affixed 
on the outer door of his house. The addresses 
of those two persons, namely, Heera Lal and 
Radhey Shyam were not mentioned in the 
report for reasons best known to the process- 
server. The above contention is not devoid 
of force. Under Order V, Rule 17, Civil 
P. C. it is the bounden duty of the process- 
server to return the original summons to the 
court from which it was issued with a report 
endorsed thereon or annexed thereto stating 
that he has affixed a copy of the summons 
on the outer door or some other conspicuous 
part of the house in which the defendant 
ordinarily resides or carries on business of 
personally works for gain. 

He is further required to state the cir- 
cumstances under which he did so, and the 
mame and the address of the person, if any, 
by whom the house was identified and in 
whose presence the copy was affixed. In the 
present case, the addresses of the two persons 
by whom the house was identified and before 
whom the copy was affixed were not men- 
tioned by the process-server in his report. On 
account of the failure of the process-server 
to mention the addresses of such two persons 
in his report, it was not possible for the de- 
fendant-petitioner to produce them in the 
court to establish the real facts and to wipe 
out the effect of the process-server’s report, 
which was proved by his evidence. 


5. Apart from this, the evidence of 
Roop Narain, Process-server, is not worthy 
of credence, because he stated in his ex- 
amination-in-chief that he had gone to the 
house of the petitioner for service of sum- 
mons on 21-7-1968 and that the petitioner re- 
fused to accept summons on that day and 
that upon his refusal he affixed a copy of 
the summons along with a copy of the pli‘nt 
on the outer door of the house of the peti- 
tioner in the presence of Heera Lal and 
Radhey Shyam witnesses. In the report which 
he made on the back of the summons, the 
date of affixture of the copy of the summons 
on the outer door of the house of the peti- 
tioner is 31-7-1968. Thus, there is an irrecon- 
cilable contradiction between his report and 
his statement on oath relating to the date on 
which service of summons was effected in ac- 
cordance with the provisions of Order V, 
Rule 17, Civil P. C. 


The learned counsel appearing on behalf 
of the non-petitioner vehemently contended 
before me that this error, thongh apparent 
on the face..of-the record,’ has crept in on 
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account of bona fide mistake committed by 
the learned Munsiff in recording the state- 
ment of Roop Narain process-server and that 
the petitioner failed to take this ground in 
the memorandum of appeal as well as in the 
memo of the revision petition. The above 
contention has no force, because the state- — 
ment of the process-server was recorded by 
the learned Munsiff in the presence of the.. 
learned counsel for the parties in his own 
hand and that the date, i. e. 21-7-1968 is clear- 
ly mentioned therein. The statement was 
read over to Roop Narain and was admitted 
by him to be correct on the very day, i.e. 
on 16-2-1974. 


In the absence of any material] it is very - 
difficult for me to hold that the learned 
Munsiff committed a bona fide error in re- 
cording 21-7-1968 as the date on which the 
process-server had effected the service. Al- 
though this ground was not specifically taken 
in the memo of the appeal as well as in the 
memorandum of the revision-petition, yet the 
defect is so glaring that it cannot be lost 
sight of without any reasonable explanation. 
Apart from this in para 10 of the memoran- 
dum of the revision petition, it has been con- 
tended that no reliance can be placed on the 
Statement of Roop Narain if it is read as a 
whole. So it cannot be safely held that the 
petitioner failed to take this ground in the 
memo of the revision-petition. Consequently, 
I have no hesitation in holding that there was 
no due service of summons on the defendant 
in accordance with law. The ex parte decree 
is, therefore, liable to be set aside. 


6. Hence the revision-petifion is ac- 
cepted, and the orders of both the courts 
below are set aside and the case is sent back 
to the learned Munsiff, Jaipur City (East) for 
trial of the suit in accordance with law. In 
the circumstances of the case, no order as to 
costs of this revision-petition. 

Petition allowed. 


~ 
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D. N. Bandopadhyaya. Appellant v. Union 

of India and others, Respondents. 

First Appeal No. 11 of 1974, DJ- 25-9- 
1975.% 
(A) Torts — Malicious Prosecution — 
Ingredients for fling a suit for malicious pro- 
secotion namely, the malice and the absence 
of reasonable and probable cause — Neces- 
sity. 

In an enquiry regarding a train derail- 
ment case the enquiry committee could not 
in the first instance pin down ‘the responsibility 


“(Against judgment and decree of Smt. 
‘Mohini Kapur Dist. and S. J. Kota in 
C. S. No. 10 of 1970, D/- 20-4-1973). 
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for the derailment on any of the officers but 
when it was asked once again to re-examine 
the issue by the Divisional Superintendent, 
the committee reported that the possibility of 
low joint at a place where the wagon derailed 
could not altogether be ruled out anc since 
the plaintiff who was Permant Way Inspector 
was incharge of Jaying down the track, he 
was found guilty of negligence and punished 
by the disciplinary authority. The order by 
the disciplinary authority was set aside in 
writ petition. 

Held, in the circumstances of the case an 
inference could not be drawn about thz exis- 
tence of malicious intention on the fart of 
the Divisional Superintendent nor could it be 
said that the departmental proceeding initiat- 
ed against the plaintiff was without reasonable 
and probable cause. Hence a suit for malici- 
ous prosecution did not lie. (Paras 6, 12) 

(B) Torts — Malicious Prosecution — 
“Prosecution” — Enguiry conducted by dis- 
ciplinary authority could not come within the 
scope of the expression “Prosecution”. 


To bring particular proceedings under the 
purview of the expression “Prosecution” it is 
necessary that the law should be set in mo- 
tion by making a complaint before an autho- 
rity exercising judicial powers. It is true that 
the disciplinary authority that conducts an 
enquiry or passes the final order ageinst a 
government servant discharges its function in 
a quasi judicial manner but it cannot be 
called a judicial authority. (Para 10) 


‘Cases Referred: Chronological Paras 
AIR 1966 Mys 13 = (1965) 1 Mys LJ 389 7 
AIR 1963 SC 395 = 1962 Supp (3: ar 
713 1 
AIR 1948 Pat 88 = ILR 26 Pat 68 6 
AIR 1933 Lah 735 = 34 Pun LR 931 6 


M. C. Bhoot, for Appellant; L. R. 
Bhansali, for Union of India. 


JUDGMENT :— This appeal has. been 
filed by plaintiff D. N. Bandopadhyay< chal- 
lenging the correctness of the judgment of 
the District Judge, Kota dated 20th April, 
1973 dismissing plaintiff's suit for malicious 
prosecution claiming damages from tke res- 
pondent to the extent of Rs. 10,868/-. 

2. The facts giving rise to this litiga~ 
tion may be summarised, in a nut-shell as 
follows : 

On 7th March, 1965 the plaintiff was 
posted as Permanent Way Inspector, Western 
Railway at Bayana. A wagon of the goods 
train No. 502 Up derailed between Dumariya 
and Bayana stations which fell within the 
jurisdiction of the plaintiff. The Divisional 
Superintendent Kota instituted an enquiry to 
find out the cause of the accident and ap- 
pointed a committee for that purpose. The 
committee could not place the responsibility 
of this accident on any of the Officers but 
the Divisional Superintendent Kota did not 
aptee with the opinion of the enquiry com- 
mittee and directed it to reassemble ard find 
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out by a process of elimination the primary 
cause of the accident and pin down the res- 
ponsibility on the members of the staff res- 
ponsible for maintaining the traffic. The 
defect in the track could not be traced out by 
the committee but it was of opinion that “the 
possibility of a low joint cannot be ruled 
out.” It may be mentioned that the track 
was laid down under the supervision of the 
plaintiff and, therefore, a show cause notice 
was issued to him as to why disciplinary ac- 
tion may not be taken against him. After 
the disciplinary enquiry, the plaintiff was 
found guilty of neglect of duty and the dis- 
ciplinary authority stopped one grade incre- 
ment of the plaintiff. The punishment award- 
ed by the disciplinary authority was upheld 
by the appellate authority. In a writ peti- 
tion filed by the plaintiff before this Court, 
it was held, “in my view the punishment has 
been inflicted on a mere possibility of a low 
joint which in the opinion of the disciplinary 
authority could not be ruled out. In the ab- 
sence of any definite finding by the Enquiry 
Committee and the Disciplinary Authority 
that there was a low rail joint at the point 
where the derailment of the wagon had taken 
place, it is difficult to sustain the impugned 
order on a mere possibility of a low rail joint 
which could be taken as one of the causes of 
the derailment”. Applying the golden rule 
of criminal jurisprudence that if a man is to 
be held guilty on the basis of circumstantial 
evidence alone then the circumstances must be 
of such nature which may lead to no other 
inference except the guilt of the officer charg- 
ed, this Court set aside the impugned order 
inflicting the aforesaid punishment. After the 
order was set aside, the plaintiff preferred a 
suit for malicious prosecution in the Court 
of the District Judge, Kota and claimed 
damages to the extent of Rs. 10,868/- alleg- 
ing that the disciplinary authority instituted 
departmental enquiry without any reasonable 
and probable cause and it was out of malice 
that the plaintiff was punished by the disci- 
plinary authority. In that suit the Union of 
India, the Chief Engineer, Western Railway, 
Churchgate, Bombay and the Dvisional Super- 
intendent Eastern Railway, Kota were im- 
pleaded as defendants. 


3. The suit was contested by the de 
fendants mainly on the ground that no pro- 
ceedings for malicious prosecution could be 
instituted against the defendants as the en- 
quiry conducted by the disciplinary authority 
cannot come within the scope of the expres- 
sion ‘prosecution’ and that the enquiry cannot 
be said to have been instituted without rea- 
sonable and probable cause. It was also 
averred that the element of malice was alto- 
gether absent in the institution of the en- 
quiry. 

å. The learned Judge dismissed the 
plaintiff’s suit holding that the enquiry could 
not come within the scope of the expression 
‘prosecution’ and that the ingredients for filing 


1976 


a suit for malicious prosecution, namely, the 
malice and the absence of reasonable and pro- 
. bable cause are altogether missing in this case. 
The appellant having felt aggrieved by the 
said judgment of the learned District Judge, 
has come in appeal before this Court. 


5. Mr. M. C. Bhoot appearing on 
behalf of the appellant urged that no doubt 
the enquiry instituted by the disciplinary 
authority was of a civil nature but the cir- 
cumstances in which the enquiry was instituted 
go to show that it was nothing but an abuse 
of the power vested in the disciplinary autho- 
rity under the regulations and that tbe en- 
quiry was ordered out of sheer malice and 
without reasonable and probable cause. Mr. 
Bhansali appearing on behalf of the Unien 
of India on the other hand contended that a 
suit in tort for malicious prosecution can be 
filed only when there is a prosecution of 
plaintiff which according to him means when 
the plaintiff was charged for a criminal of- 
fence before a judicial officer or tribunal and 
that the charge must have been made without 
reasonable and probable cause and out of 
malice. According to Mr. Bhansali not a 
single ingredient in the present case is in 
existence to enable the plaintiff to file a suit 
for damages for malicious prosecution. 


6. Lengthy arguments were addressed 
to the Court on the question whether enquiry 
made in the conduct of an employee by the 
master could fall within the scope of the 
expression ‘prosecution’ and whether an of- 
ficer appointed to conduct such an enquiry 
can be treated as a court. Relying on an 
authority of the Lahore High Court in Fakir 
Chand v. Khushi Ram, AIR 1933 Lah 735 
and Patna High Court in Jagdeo Sahu v. 
Dwarka Prasad, AIR 1948 Pat 88 Mr. Bhoot 
urged that when the proceedings taken against 
an employee are vexatious in nature and not 
bona fide then the element of malice is 
implicit in them. According to Mr. Bhoot 
after the report was submitted by the enquiry 
committee that responsibility could not be 
fastened for the derailment of the wagon on 
any of the officers, the attitude shown by the 
Divisional Superintendent, Kota in pursuing 
the matter, indicates that he was acting against 
the plantiff with a malice to harass him and 
to unnecessarily punish him. It is true that 
the enquiry committee could not in the first 
instance pin down the responsibility for the 
derailment on any of the officers but when it 
was asked once again to re-examine the issue 
by the Divisional Superintendent, Kota, the 
committee reported that the possibility of 
low joint at a place where the wagon derailed 
could not altogether be ruled out and since 
the plaintiff was incharge of laying down 
the track, he was found guilty of negligence 
and punished by the disciplinary authority. 
Except the aforesaid mentioned circumstarces, 
there is no positive allegation of the plaintiff 
against the Divisional Superintendent, Kota 
that he was harbouring any ill-will against the 
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plaintiff. In my opinion the circumstances on 
which reliance has been placed by the plain- 
tiff to hold a malicious intention on the part 
of the Divisional Superintendent are not suf- 
ficient to draw that inference. The element 
of malice therefore is missing in the depart- 
penta proceeding initiated against the plain- 
iff. 

7. The main question which has been 
pressed by Mr. Bhansail before me is that the 
proceedings taken by the disciplinary autho- 
rity cannot come within the mischief of the 
expression ‘prosecution’. According to MT. 
Bhansali the prosecution commences where a 
criminal charge is made before judicial officer 
or tribunal. In the present case, his con- 
tention is that neither a charge of a criminal 
nature was made against the plaintiff nor was 
any officer, who could be termed as yudicial 
oilicer, moved in that behalf. In support of 
this contention he placed reliance on a Mysore - 
authority in Bolandanda Pemmayya v. Ayara- 
dara Kushalappa, AIR 1966 Mys 13. ' 


8. This cause of claiming damages for 
malicious prosecution in tort arises when the 
process of law has been abused by a person 
against another without a reasonable and pro- 
bable cause and with a malicious intention to 
harm him. The proceedings must be proved 
by the plaintif to have been inspired by 
malice and destitute of any reasonable cause 
even if the offence charged was not indict- 
able one. 


9, In the Mysore case a suit for 
damages was filed because a complaint of ` 
theft was lodged before the Sub-Inspector of 
police alleging that the plaintiff had com- 
mitted theft. The police after recording the 
statements of the parties searched the house 
of the plaintiff and nothing incriminating was 
found during investigation. A note was made 
by the police authority on the complaint that 
it was false and, therefore, the complaint was 
filed. The plaintiff instituted a suit for 
damages for malicious prosecution. A ques- 
tion arose whether damages could be demand- 
ed in tort for malicious prosecution when no 
judicial authority was set in motion as a 
consequence of complaint made by the de- 
fendant. The learned Judge while examin- 
ing this question quoted the meaning of ‘pro- 
secution’ from Clerk and Lindsell on Tort, 
7th Edition at page 670 where the learned 
author has described the meaning of ‘pro- 
secution’ as follows: 

“To prosecute is to set the Jaw in motion 
and the law is only set in motion by an ap- 
peal to some person clothed with judicial 
authority in regard to the matter in question.” 


In Halsbury’s Laws of England Vol. 19, 
page 670 the word ‘prosecution’ is thus 
defined : 

“A prosecution exists where a criminal 
charge is made before a judicial officer or 
Tribunal.” 

10. Relying on the aforesaid meaning 
given to the term ‘prosecution’ the learned 
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Judge came to the conclusion that mere fil- 
ing of a complaint before the police where 
the complaint was ordered to be filed in that 
office after the examination of the parties and 
where no judicial authority was set in motion 
as a consequence of such complaint, the pro- 
ceedings taken by the police authority did not 
come within the purview of the expression 
‘prosecution’. Mr. Bhoot on the other hand 
argued that the Supreme Court in Bachhittar 
Singh v. State of Punjab, AIR 1963 SC 395 
has held that proceedings taken by che dis- 
ciplinary authority are judicial proceedings 
and, therefore, any action taken by tke disci- 
plinary authority in conducting the enquiry 
against the government servant must te taken 
as a judicial officer who was moved levying a 
charge of quasi criminal nature against a 
civil servant. I feel that the learned counsel 
has not correctly understood the scope of the 
- observations of the learned Judges of the 
Supreme Court in the said case. The ques- 
tion that-came up for consideration of the 
Supreme Court was whether the departmental 
enquiry held against a Government servant 
can be divided into two parts, namely, 
(a) the enquiry which involves a dec:sion of 
the question whether the allegations made 
against the servant are true or rot and 
(b) taking action i.e. in case the allegations 
are found to be true whether the servant 
should be punished or not and if so, in what 
manner. Jt was contended befcre the 
Supreme Court that after dividing the whole 
. enquiry into two parts the first poini which 
involves the taking of decision on the evi- 
dence was judicial in nature while tke latter 
part was purely an administrative decision 
liable to be changed by the the State. Ex- 
amining these submissions of the learned 
counsel for the government emploree, the 
Supreme Court held that the departmental 
proceedings were not divisible in thi sense. 
There is just one continuous proceeding 
though there are two stages in it. The first 
is coming to a conclusion on the evicence as 
to whether the charges alleged against the 
Government servant are established or not 
and the second is reached only if it s found 
that they are so established. Both of these 
stages in the opinion of the learned Judges 
of the Supreme Court were equally judicial. 
But on a perusal of the entire decision, I find 


' -that fhe learned Judges nowhere held that the 
_ status of an enquiry officer or of a discipli- 


nary authority In departmental prozeedings 
was that of a judicial officer. To bring parti- 
cular: proceedings under the purview of ‘the 
expression ‘prosecution’ it is necessary that 
the law should be set in motion by making a 
complaint before an authority exercising judi- 
cial powers. It is true that the disciplinary 
authority that conducts an enquiry or passes 
the final order against a government servant 
discharges its function in a quasi judicial 
manner but it ' cannot be called a judicial 
authority. 
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11. The word ‘quasi’ when prefixed to 
a noun means that although the thing signi- 
fied by the combination of. “quasi” with the 
moun does not comply in strictness with the 
definition of that noun, it shares its qualities, 
falls philosophically under the same head, 
and at best marked by its approximation 
thereto. When prefixed to a legal term, the 
word ‘quasi’ generally means that the thing 
which is described has some of the legal attri- 
butes denoted and connoted by the legal term, 
but that it has not all of them. Quasi judi- 
cial tribunal no doubt discharges the func- 
tions which are analogous to that of the 
judicial tribunal but they cannot acquire the 
status of the judicial tribunal. The quasi 
judicial tribunal discharging its function while 
conducting a disciplinary enquiry against a 
Government servant is generally domestic tri- 
bunal and it cannot be placed at par with 
the ‘court’ or ‘the judicial tribunal’. In this 
view of the matter I cannot accept the con- 
tention of Mr. Bhoot that by taking the pro- 
ceedings against his client the Divisional 
Superintendent Kota ‘prosecuted’ Shri D. M. 
Bandopadhyaya. I therefore hold that there 
Was no prosecution launched by the depart- 
mental authorities against the plaintiff and, 
therefore, he could not institute a suit for 
damages for malicious prosecution because it 
is not possible to say the plaintiff was pro- 
secufed before a judicial authority. A Gov- 
ernment servant who had to face a discipli- 
mary enquiry before the domestic tribunal 
created under the Rules or Regulations can- 
not come forward and say that he was pro- 
secuted before a judicial tribunal and there- 
fore he cannot claim damages in tort under 
the head malicious prosecution. : 


12. As observed above, the circum- 
stances of this case do not also establish an 
element of malice while instituting enquiry 
against the plaintiff and, therefore, both the 
essential elements which give rise to a cause 
for filing a suit for damages for malicious 
prosecution are altogether missing. The learn- 
ed trial Judge has therefore rightly rejected 
the claim of the plaintiff for damages. 

13. For the aforesaid reasons the ap- 
peal fails and is hereby dismissed. In the cir- 
cumstances of the case I pass no order as 
to costs. _ 

Appeal dismissed. 
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(A) Chartered Accountants Act (1949), 
S. 22 rjw Sch. E, Ch. (8) and S. 21 (6) (b) — 
Expression “in commumication with” in 
Ci. (8) — Interpretation — Breach commitied 
being of technical nature, punishment of re- 
moval of name for one month set aside and 
member reprimanded. 

The expression ‘in communication with’ 
when read in the light of the instructions con- 
tained in the booklet ‘Code of Conduct’ can- 
not be interpreted in any other manner but 
to mean that there should be positive evidence 
of the fact that the communication addressed 
to the ontgoing auditor by the incoming audi- 
tor reached his hands. Certificate of posting 
of a letter cannot, in the circumstances, be 
taken as positive evidence of its delivery to 
the addressee. AIR 1970 SC 214, Dis- 
tinguished. (Para 16) 


Mere obtaining a certificate of posting 
does not fulfil the requirements of clause (8) 
of Schedule I as the presumption under Sec- 
tion 114 of the Evidence Act that the letter 
in due course reached the addressee cannot 
replace the positive degree of proof of the 
delivery of the letter to the addressee. 


(Para 16) 

Where the appellant sent the letter in 
question under certificate of posting and not 
by registered post, it was held. in the cir- 
cumstance, that the appellant could be techni- 
cally held guilty for not taking that care while 
communicating with the outgoing auditor 
which the law required him to observe. The 
breach commited by him was of a technical 
nature and, therefore, punishment of removal 
of his name from the register of the Charter- 
ed Accountants for one month was severe. 
The ends of justice could fairly be met if the 
appellant was reprimanded for not observing 
that degree of care which the law required 
him to take. (Para 17) 
Cases Referred : Chronological Paras 
AIR 1970 SC 214 = 1970 Lab IC 271 14 
ATR 1970 Cal 328 16 
AIR 1966 Pat 434 = 1966 BLIR 808 16 
AIR 1963 Ker 306 16 

M. H. Calla and N. M. Mathur, for Ap- 
pellant; K. K. Jain and G. S. Bapna (for 
No. 1) and S. C. Jain (for No. 2), for Res- 
pondents. 

JUDGMENT :— Mr. J. S. Bhati has filed 
this appzal under Section 22-A of the Char- 
tered Accountants Act, 1949, (hereinafter cal- 
led “the Act’) challenging the correctness of 
the order dated 14th September, 1973, passed 
by the Council of the Institute of Chartered 
Accountants of India. 

2. The brief facts giving rise to this 
appeal are as follows: 

The appellant is the proprietor of the firm 
of Chartered Accountants named as M/s. 
Bhati and Company, Bikaner. It is alleged 
that the appellant had audited the accounts 
of Shri Patel Primary School, Sri Ganganagar 
continuously for the years 1965 to 1969 as 


J. S. Bhati v. Institute of Chartered Accountants (Tyagi J.) [Prs. 1-5] Raf. 87 


the auditor of the said institution. For 1969- 


70 respondent Shri M. L. Agrawal, the pro- 
prietor of the firm of Chartered Accountants 
carrying on his business in the name and 
style M/s. M. .L. Agrawal & Co., was ap- 
poinied as the auditor to audit the accounts 
of Shri Patel Primary School, Bikaner. It 
is said that the manager of the said school 
again appointed the appellant to audit its 
accounts for two years i.e. for the years 
1970-71 and 1971-72. The grievance of Mr. 
M. L. Agrawal is that the appellant accepted 
this assignment for auditing the accounts of 
Shri Patel Primary School without comply-~ 
ing with the mandatory requirements of Sec- 
tion 22 read with clause (8) of Schedule:1 of © 
the Act, inasmuch as the appellant did not 
even care to send any notice to the respondent 
of his intention to accept this assignment. 

3. The case of the appellant is that 
he received a letter of appointment from tke 
Manager of Shri Patel Primary -School on 
April 3, 1971, and on April 5, 1971, he sent 
a letter under a certificate of posting to res- 
pondent No. 2 intimating that the appellant 
had been appointed by the Manager of the 
said Institution and he intends to accept that 
appointment provided the respondent No. 2 
had no objection; and the respondent Agra- 
wal was requested to send his reply if he had 
any objection to this proposal. According to 
the appellant he waited for the respondent’s 
reply till April 17, 1971 when he audited the 
accounts of Shri Patel Primary School. 

4, On a complaint filed by Shri M. L. 
Agrawal the Council handed over the case for 
enquiry to the Disciplinary Committee. The 
Disciplinary Committee after examining the 
appellant and the respondent submitted its 
report to the Council holding that Mr. Bhati 
was guilty of the viclation of clause (8) of 
part 1 of the first schedule to the Act. 


5. The Council then served a notice 
on Shri Bhati, but the first notice came back 
with a remark from the post office that the 
addressee had left without leaving his 
address. The said notice was again sent to 
the appellant but it was returned with a re- 
mark from the post office that the appellant 
refused to accept it. The Council then con- 
sidered the report of the Disciplinary Com- 
mittee and found the appellant guilty of mis- 
conduct as he failed to comply with the re- - 
quirements of clause (8) of Part I of the first - 
schedule, and held that Mr. Bhati had only 
sent a letter under certificate of posting with- 
out obtaining any acknowledgement thereof. 
The mere posting of a letter by Mr. Bhati 
addressed to Mr. Agrawal was not found suf- 
ficient to comply with the requirements of 
clause (8) and, therefore, the Council found 
the appellant guilty of professional miscon- 
duct and ordered that the name of the ap- 
pellant be removed from the mzmbershiy of 
the Institute for a period of one moath with 
effect from the date of the order i.e. frora 
lith September, 1973. It is against this order 
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that the present 
Mr. Bhati. 


6. Section 22 of the Act defines pro- 

fessional misconduct as follows :— 
- “22.— Professional misconduct defined. 

For the purposes of this Act, the expres- 
sion “professional misconduct” shall be deém- 
ed to include any act or omission specified 
in any of the Schedules, but nothing in this 
section shall be construed to limit or <bridge 
in any way. the power conferred or dwy cast 
on the Council under sub-sec. (1) of S. 21 
to inquire into the conduct of any member 
of the Institute under any other circum- 
stances.” 


_ 7.. The first schedule enumerates cer- 
tain circumstances under which the Chartered 
Accountant who is the member of the Coun- 
cil may be held guilty of professionel mis- 
conduct and one of the circumstances which 
is relevant for the purposes of this appeal is 
that “a Chartered Accountant in practice shall 
be deemed to be guilty of professional mis- 
conduct if he accepts a position as auditor 
previously held by another Chartered Ac- 
‘countant or a restricted State auditor without 
first communicating with him in writing.” 


8. The Institute of Charterel Ac- 
countants of India has issued a booklet under 
the caption ‘Code of Conduct’ containing 
various directions to the members to main- 
tain the high standards of the professicn. The 
purpose of framing the Act and making cer- 
tain regulations thereunder is to introdtce cer- 
tain degree of standard which are essential 
for the maintenance of the ethics of the pro- 
fession. - Under the scheme of the Act the 
control is exercised through the Insticute of 
Chartered Accountants and a Council is ap- 
pointed to see that the members of the pro- 
fession discharge their functions in accord- 
ance with the provisions of the Act and impli- 
citly follow the rules of conduct prescribed 
by the Institute of the Chartered Accountants 
of India. This Council has been empowered 
to take cognizance of the misconduct of the 
members and if necessary to institute enquiry 
into the cases where the Council is prima 
facie of the opinion that a member is guilty 
of professional or other misconduct, It is in 
the exercise of this power that in the present 
case the Council instituted an inquiry and 
asked the disciplinary committee to find out 
the facts with regard to the complaint lodged 
against Mr. Bhati by Mr. Agrawal. 


9, It is not denied that before Mr. 
Agrawal was appointed as auditor to audit 
the accounts of Shri Patel Primary Sck-ool for 
the year 1969-70, Mr. Bhati was working as 
auditor for the said institution and after the 
term of Mr. Agrawal was over, the appellant 
was again appointed as auditor vide the letter 
of the Manager of Shri Patel Primary School, 
Ganganagar. This appointment was for 2 
years, viz. for the years 1970-71 and 1971-72. 
The letter of appointment was issued on 3rd 
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April, 1971. The finding of the disciplinary 
committee is that Mr. Bhati before actually 
taking up the job of auditing the accounts 
sent a letter under certificate of. posting to 
Mr. Agrawal in compliance with the require- 
ment of clause (8) of Part I of Schedule 1 
of the Act. Mr. Agrawal denies to have re- 
ceived any such communication from Mr. 
Bhati. It is, however, not proved by Mr. 
Bhati that the letter addressed to Mr. 
Agrawal which he had posted on 5th April, 
1971, was delivered to the addressee, Mr. 
Agrawal. The Council under the circum- 
stances found the appellant guilty of profes- 
sional misconduct for violating the provisions 
of Section 22 read with clause (8), Part I of 
Schedule 1 of the Act. 


10. Before considering the arguments 
advanced by learned counsel for the appellant 
it will be worthwhile to mention that the in- 
stitute of Chartered Accountants of India 
while publishing the booklet under the caption 
‘Code of Conduct’ issued the following in- 
struction to the members of the profession in 
connection with the requirements of clause (8) 
of the first schedule: 


“Sometimes, the retiring auditor fails 
without justifiable cause except a feeling of 
hurt because of the change, to respond to 
the communication of the incoming auditor. 
So that it may not create a deadlock, the 
auditor appointed can act, after waiting for 
a reasonable time for a reply, before re- 
ceipt of the reply to the communication ad- 
dressed by him, provided, the communication 
has been sent in such a manner that the mem- 
ber has some acknowledgement from the 
other party which would ensure that the com- 
munication has reached the addressee. The 
acknowledgement would also be evidence to 
prove that the communication has been sent 
as Tequired by law.” 


1i. The main argument of Mr. Calla 
appearing on behalf of the appellant is that 
his client by posting under certificate of post- 
ing a letter addressed to Mr. Agrawal on 5th - 
April, 1971 had completed all the formalities 
to comply with the requirements of Cl. (8) 
of schedule 1 of the Act read with instruc- 
tions issued by the Institute of Chartered Ac- 
countants in the booklet ‘Code of Conduct’ 
as Mr. Bhati bad ensured that his letter in 
the ordinary course of circumstances would 
reach the addressee; and it is after waiting 
for 12 days for the reply from Mr. Agrawal, 
that his client audited the accounts of the 
Shri Patel Primary School, and therefore in 
such circumstances it is vehemently urged that 
the Council has committed an error in dec- 
laring Mr. Bhati guilty of misconduct under 
Section 22 read with clause (8) of Sch. 1 
of the Act. 


12. This argument of Mr. Calla re- 
quires a close scrutiny about the scope of 
clause (8) of Schedule 1. This provision re- 
quires that before accepting the position as 
an auditor previously held by another Char- 
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tered Accountant it is necessary for the mem- 
ber of the profession first to communicate 
with the outgoing auditor in writing. Mr. 
Jain appeering on behalf of respondent No. 1 
the Institute however urged that the require- 
ment of clause (8) of Schedule 1 of the Act 
is not that the incoming auditor should. only 
intimate to the outgoing auditor about his 
accepting the new assignment but it is m- 
cumbent for the new auditor to communicate 
with the outgoing auditor in writing which, 
in his opinion, means that there should be 
exchange of letters between the incoming and 
the outgoing auditors before the assignment 
is accepted by the incoming auditor. He fur- 
ther urged that the instructions issued by the 
Institute of Chartered Accountants at page 
29 of the booklet under the caption ‘Code of 
Conduct’? no doubt dilute the rigidity of the 
requirements of clause (8) but the minimum 
which this diluted provision requires is that 
the incoming auditor should not only send a 
letter to his outgoing counter-part but before 
he can claim that he has discharged his obli- 
gation under the said provision he should at 
least obtain the acknowledgement from the 
outgoing auditor so that such an acknow- 
Jledgement may in case of need, be pressed 
into service as an evidence to show that a 
- communication had been actually sent as re- 
quired by law. According to Mr. Jain mere 
obtaining a certificate of posting from the 
postal authorities for despatching a letter is 
mot sufficient and it cannot be taken as an 
acknowledgement under the said instructions. 


13. These rival contentions of learned 
counsel for the parties require the Court to 
correctly interpret the expression ‘communi- 
cating with him in writing’ as used by legis- 
lature in clause (8) of Schedule { and to find 
out its true scope. 


14, This question, as to how the word 
‘communicated’ be interpreted, came up be- 
fore the Supreme Court in State of Punjab 
v. Khemi Ram, AIR 1970 SC 214 = (1970 
Lab IC 271). But the context in which this 
word was to be interpreted by the court was 
different. In that case an order was issued 
by the competent authority to the Govern- 
ment employee. The question arose whether 
mere issuing of a letter by an officer can be 
taken as communicating that order to the 
employee. Their Lordships of the Supreme 
Court observed that the ordinary meaning of 
the word ‘communicate’ is to impart, confer 
or transmit information. The learned Judges 
further held that once an order is issued and 
is sent out to the concerned Government 
servant it must be held to have been com- 
municated to him, no matter when did he 
receive it actually. But this authority in my 
opinion would not be of any avail to the ap- 
pellant because the requirement of clause (8) 
is not that the incoming auditor has only to 
communicate his intention of accepting the 
new assignment in place of the outgoing audi- 
tor. The expression used by the legislature 
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is that the incoming auditor must be in com- 
munication in writing with the outgoing audi- 
tor. The expression ‘in communication’ there- 
fore cannot be taken equivalent to the ex- 
pression ‘communicate to a particular person’. 
The mandate of the legislature is that if a 
person accepts a position as auditor previous- 
ly’ held by another Chartered Accountant, 
‘without communicating with him’ in writing 
then he in the eye of law is guilty of mis- 
conduct. The expression ‘communicate with 
him in writing’ in this context cannot be in- 
terpreted that this provision of the law simp- 
ly casts a duty on the incoming auditor to` 
inform the outgoing auditor about -his inten- 
tion to accept his new assignment. He’ has 
to do something more to discharge his obliga- 
tion under the said expression... In -my 
opinion Mr. Jain is correct when he submits 
that the requirement of the expression ‘com- 
municate with him’ requires.more than mere. 
intimating his intention by despatching a letter 
under certificate of posting. According’. to 
Mr. Jain the incoming auditor must be in’ . 
communication with the outgoing auditor i.e. - 
he must be in touch through letter with ‘his- 
counter-part and before he finally accepts that 
offer of appointment as auditor he must at 
least get the reply from the outgoing auditor 
about the receipt of the letter addressed to 
him by the incoming auditor. 


15. Looking to the practical difficul- 
ties for complying with the requirement of - 
clause (8) of Schedule I the Institute of 
Chartered Accountants of India issued certain 
instructions and watered down the rigidity 
thereof by laying down that if some kind of 
acknowledgement is received from the other 
party which may ensure that the communi- 
cation reached the addressee it would be con- 
sidered sufficient compliance with the require- 
ment of clause (8). This instruction was issu- 
ed by the Institute in the back ground of 
the attitude invariably adopted by the out- 
going auditors who might have felt hurt be- 
cause of the change and who generally did 
not respond to the communication of the in- 
coming auditor. But even according to this 
instruction it is necessary that the incoming 
auditor must obtain some kind of acknow- 
ledgement from the addressee which may be 
pressed into service as evidence to prove that 
the communication has reached the addressee 
which is the least requirement of the law. In 
the present case Mr. Bhati no doubt took 
the precaution of sending his letter to the 
respondent No. 2 under certificate of posting 
obtained from the post office, but I feel that 
such a certificate of posting looking to the 
rigours of the requirement of the law, cannot 
be accepttd as an acknowledgement from the 
addressee, 


16. Mr. Calla referring to Smt. Kanak 
Lata Ghose v, Amal Kumar Ghose, AIR 1970 
Cal 328; Meghji Malsee Ltd. v. P. C. Commen 
of Pulivelli Kizhakkethil House, AIR 1963 


Ker 306 and Commissioner of Hazari Bagh 
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Municipality v. Fulchand Agarwala, AIR 1966 
Pat 434 urged that it may be presumed. under 
Section 114 of the Evidence Act that-a Ietter 
once posted would reach the addressee and, 
therefore, in these circumstances it is urged 
that it should be taken that the letter sent 
under certificate of posting reached the ad- 
dressee and therefore the certificate of posting 
obtained from the postal authorities must be 
regarded as the acknowledgement received 
from the addressee himself. I regret I can- 
not accept this contention of Mr. Calla. The 
obvious reason for rejecting this argument is 
that the provision of clause (8} of Sch. I is 
couched in a language which introduces some 
rigidity with which the obligation cast under 
that provision shouldbe discharged in order 
to maintain the standard of the profession. 
If the instructions issued by the Council are 
ignored then it becomes necessary unde- the 
Jaw to see that the incoming auditor, before 
accepting the new assignment, should in some 
manner establish contact with the outgoing 
auditor and get at least the acknowledgement 
from him for the receipt of his communica- 
tion addressed to his counter-part. This pro- 
vision has been enacted by the legislature with 
a view to maintain certain standard in the 
profession. It is true that the council did 
experience certain practical difficulty ir the 
-compliance of this provision of the law and 
therefore by issuing instructions the rigidity 
, of the law was diluted by providing that the 
incoming auditor in order to ascertain that 
the communication reached the addressee must 
obtain some kind of acknowledgement from 
him and it is only then that he should take 
up his new job. Mere obtaining a certicicate 
of posting: in my opinion does not fulfil the 
requirements. of clause (8) of Schedule J as the 
presumption .under Section 114 of the Evi- 
dence Act that the letter in due course reach- 
ed the addressee cannot replace that positive 
degree of proof of the delivery of the letter 
to the addressee which the letters of the law 
in this case require. The expression ‘in com- 
munication with’ when read in the light of 
the instructions contained in the booklet ‘Code 
of Conduct’ cannot be interpreted in any 
other manner but to mean that there should 
be positive evidence of the fact that the 
communication addressed to the outgoing 
auditor by the incoming auditor reached his 
hands. Certificate of posting of a letter can- 
not, in the circumstances, be taken as post- 
tive evidence of its. delivery to the addressee. 


17. It was next urged by Mr. Calla 
that if the expression ‘communicate with him 
in writing’ is interpreted in the manner Mr. 
Jain wants it to interpret, even then his client 
cannot be held guilty of the breach of the 
law unless it was found that the letter sent 
by him did not reach the addressee. Accord- 
ing to Mr. Calla the bona fides of his <lient 
are as clear as crystal to establish that he 
was keen to strictly comply with the require- 
ment of clause (8} of Schedule L There is 


A. ER. 


no doubt that Mr. Agrawal’ did ‘take a stand! 
that he never received Mr. Bhati’s: letter but 
it was not the finding of the disciplinary com- 
mittee that the letter did not actually reach, 
the addressee and unless it was held that the 
letter was not delivered to the addressee, the 
lapse on the part of Mr. Bhati cannot be 
viewed with that strictness with which his 
conduct has been judged: by the Council. The 
breach committed by the appellant is: of a 
technical nature and, therefore, the punish- 
ment awarded to him has been termed by 
the learned counsel for the appellant as severe: 
because it carries with it a stigma. Tr this 
exfent the submission of Mr. Calla is correct 
that neither the disciplinary committee: nar did 
the Council record a finding that. the: letter 
sent by Mr. Bhati did not reach the hands 
of Mr. Agrawal. It is also correct that Mr. 
Bhati received the letter of his appointment 
on April 3, 1971, and without any loss of 
time he discharged his obligation under 
clause (8) of the schedule by despatching his 
communication to Mr. Agrawal on. April 5, 
1971. It is admitted by both the disciplinary 
committee and the Council that the letter was 
actually posted by Mr. Bhati. In these cir- 
cumstances I find it difficult to attribute amy 
mala fide motive to Mr. Bhati for not send- 
ing a registered letter acknowledgement due. 
By sending a letter under certificate of post. 
ing Mr. Bhati very much wanted to comply 
with the requirements of the provisions of 
clause (8) of Schedule I but probably he could 
not correctly assess the degree of care that 
he should have taken while sending his com- 
munication to Mr. Agrawal. In these cir- 
cumstances he can be technically held guilty 
for not taking that care while communicat- 
ing with the outgoing auditor which the ləw| 
required him to observe. The breach com- 

mitted by him is of a technical nature and, 


- therefore, punishment awarded to Mr. Bhati 


to remove his name from the register of the 
Chartered Accountants for one-month appears 
to be severe. In my opinion the ends of jus- 
tice could fairly be met if the appellant was 
reprimanded for not observing that degree of 
care which the law required him to take. 


. 18% ‘The result is that the appeal of 
the appellant is partly allowed. He: is. no 
doubt found guilty of misconduct under Sec- 
tion 22 read with clause (8) of Schedule I of 
the Act but since the misconduct is of a 
technical nature he shall be reprimanded. The 
punishment of removing his. name from the 
register of the Chartered Accountants for one 
month is hereby set aside. No order as to 
costs. 


Appeal’ partly allowed: 
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Hazarilal, Appellant v. Nagar Parishad, 
Alwar, Respondent. 
Second Appeal No. 221 
4-8-1975. 
(A) Displaced Persons (Compensation and 
Rehabilitation) Act (1954), Ss. 12, 14 (D ©) 
and (d and 20 (1-A) — Effect of — Par- 
chaser of property in public auction held 
uer S. 29 (1-4) — Suit by bim for perpe- 
tuz? inizmction — Presf of property bring 
evacsee property, if necessary — Certificate 
of sale — Value of — (1) Specific Relief Act 
(2852), S. 37 — Gi) Evidence Act (1872), Sec- 
fon 1414 illus {e)). 
It follows from the Sections 12, 14 and 
20 (1-A) that on the publication of a notifica- 
tion under Section 12, the evacuee property 
which was the property of the evacnee pool 
under the Administration of Evacuee Property 
Act, 1950, goes out of the evacuee pool and 
becomes a part of the compensation pool 
and vests in the Central Government free of 
all encumbrances. Sub-clauses (c) and (d) of 
sub-section (1) of S. 14 show that land may 
‘be included in the compensation pool from 
sources other fhan the source by acquisition 
of evacuee property. ‘Once the property be- 
comes part of compensation pool, it can be 
put to auction under the Act even without 
its ‘being declared as an evacuee property. 
(Para 5) 
Where a purchaser in public auction held 
under Section 20 (1-A) filed a suit for perpe- 
tual injunction restraining defendant from in- 
ferfering ‘with the possession. it is not neces- 
sary for him to prove that property purchas- 
‘ ed by him was evacuee property. From fhe 
fact that the property in quesfion was put fo 
‘auction under the provisions of the Act and 
a certificate of sale was issued as per the 
rules framed thereunder, it can safely be pre- 
sumed that the property sold must have been 
a part of the compensation pool. Such a 
presumption arises under Section 114 illus (e) 
ef the Evidence Act, for any act done by a 
public officer in his official capacity is taken 
as righfly done. In any case, when the plain- 
tiff produced the certificate of sale the burden 
fay on ‘the defendant to show that the pro- 
perty in question was not included in the 
compensation pool and was wrongly put to 
auction by the managing officer. 
{Paras 5, 6) 
(B) Evidence Act (1872), Ss. 13 and 43 
— Judgment not infer partes — Relevancy. 
In a suit for perpetual injunction restrain- 
ing defendant from interfering with plain- 
tifs possession, judgment of President of 
Municipal Council is relevant under S. 13 


(Against judgment and decree of Sr. Civil 
J., Alwar in C. A. No. 165, of 1965, DJ- 
24-3-1967). i 
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or Section 43 as establishing transaction (that 
permission to make new construction was ac- 
corded by Municipal Council). Reasons upon 
which judgment was founded or finding of 
fact arrived at in judgment other than tran- 
saction itself is not relevant. (Para 8) 

(C) Civil P. C. (1908). O. 41, R. 27 — 
Production ef docements m appellate Court 
-— Without proof and without giving oppor- 
tunity to oppositie party fo contest their ad- 
misssibility or to adduce evidence in rebuttal, 
they cannot be acted upon. (Para 8) 

(D) Cri P. C. (1999. O. 21, R. 94 — 
Certificates of sale — Construction — Evi- 
dentiary value, 


Certificates of sale are documents of 
title which should not be lightly regarded or 
loosely construed. ATR 1922 PC 252, Rel. on.’ 

(Para 11) 

Where the certificate of sale described 
the property by boundaries and area and there 
is no donbt as to identity of property sold, 
any mistake in plo: number must be treated 
as mistake in description which will not affect 
property sold. (1913) 41 Ind App 38 (PC); 
(1913) 22 Ind Cas 26 (Cab. Rel. on. 
(Para 11) 
Cases Referred : Chronological Paras 
AIR 1922 PC 252 = 48 Ind App 155 10 
(1913) 41 Ind App 38 = ILR 41 Cal 590 

11 


(PC) 
(1913) 22 Ind Cas 26 = 18 Cal LJ 541 11 


Airunkumar Bhandari and Abhay Kumar 
Bhandari for M. B. L. Bhargava, for Ap- 


pellant; S. K. Keshote, for Respondent. 


JUDGMENT :— This is a second appeal 
by the plaintiff in a suit for perpetual injunc- 
tion. 

_ 2. The relevant facts giving rise to 
this appeal may briefly be stated as under: 

The plaintiff after having given the 
highest bid of Rs. 11,800 on 9-1-1955 at a sale 
by public auction held in pursuance of the 
provisions of the Displaced Persons (Com- 
pensation and Rehebilitation) Act. 1954. bere- 
inafter called as the Act, and the rules framed 
thereunder in respect of the property bearing 
Nos. 293, 293/1 situate in ward No. 8 at 
Alwar, obtained Certificate of Sale Ex. 1 
Signed by the Assistant Settlement Commis- 
sioner on 23-12-1958. Along with the certi- 
ficate of sale. a plan of the property sold 
was also handed over to the plaintiff which 
is Ex. 2. The certificate of sale Ex. 1 men- 
tions boundaries of the property sold, its total 
area, namely, 279 sq. yards and its plot Nos. 
293 and 293/1. The plan Ex. 2 shows the 
fand sold, its boundaries and plot Nos. 293 
and 293/1. The dispute between the parties 
relates to a portion out of this property. The 
disputed portion has been shown in the plan 
attached to the plaint in red lines bearing 
plot No. 293/1. The plaintiff constructed one 
tin-shed on this disputed land and got its floor 
plastered with cement. The . defendant-Nagzgar 
Parishad, Alwar, threatened the plaintiff to 
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demolish the tin-shed and remove the cement- 
ed floor. The plaintiff then filed a suit on 
9-11-1961 out of which this appeal has arisen, 
for grant of perpetual injunction restra-ning 
the defendant from interfering with the plain- 


tiff’s possession and use of the disputed tand., 


The defendant admitted that the plaintiff 
purchased the property bearing No. 293 but 
pleaded his own title on the property bearing 
No. 293/1. ‘The defendant asserted that the 
plaintiff had forcibly encroached upon the 
Jand bearing No. 293/1 and thereby obstruct- 
ed the -traffic. On the pleadings of the par- 
ties, the trial court framed several issues, 
material issue being :— 

“Whether the disputed land was owned 
and possessed by the plaintiff?” 
The trial Court held that the plaintiff was 
the owner in possession of the disputed land 
and decreed the suit. On appeal by the de- 
fendant, the learned Senior Civil Judge, 
Alwar, by his judgment dated 24-3-1967 re- 
versed the finding of the trial court and dis- 
missed the suit. Hence this second appeal by 


. the. plaintiff. 


3. Dealing with the main issue, the 
earned Senior Civil Judge held that the 
Certificate of Sale Ex. 1 was not correct and 
the disputed land bearing No. 293/1 had peen 
erroneously included therein. He gave the 
following reasons for arriving at the above 
conclusion :— 

1. From the statement of Shivlal, a clerk 
in the office of the Managing Officer, Alwar, 
and the survey report (which was not produc- 
ed in court), it was established that the pro- 
perty sold to the plaintiff was plot No. 293 
and not the disputed land bearing No. 293/1. 

2. From the judgment of the Municipal 
Board dated 29-10-1960 (Ex. A/i) and the 
site-plan (Ex. A/2), it was established that the 
disputed land was shown in the site-plan Ex. 
A/2 as ‘jamin sarkari’. 

3. From the patta Bx. A/4, it appeared 
that Abidali had purchased the property from 
Mst. Namni and therein the disputed land was 
_ shown as ‘jamin sarkari’. 

4. The property register maintained by 
the Custodian showed that the disputed pro- 
perty did not belong to the evacuee Abidali. 
(It may be mentioned here that in this register 
the property belonging to Abidali was shown 
: as -bearing Nos. 293/1 and 293/2 and there 
was no mention of the property bearing No. 
993 at all). In this connection, the learned 
Civil Judge further found that the open yard 
mentioned in the register referred to the yard 
_ situate in the main building and not the open 

land in question. 

5. The site-plans Ex. X and Ex. Z pro- 
duced before the Municipal Council by the 
plaintiff for the purpose of obtaining perrnis- 
sion for construction did not show that the 
disputed land belonged to him. (Both these 
documents were admitted in evidence by the 
appellate. court under Order 41, Rule 27, 
_ Civil P. C). 
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6. Certificate of sale Ex. 1 was ambigu- 
ous and was not sufficient to prove title of 
the plaintiff. 

7. The plaintiff failed to prove that the 
disputed land was owned by Abidali and was 
declared as evacuee property. 


_ 8. The area of 279 sq. yards mentioned 
in the Certificate of Sale Ex. 1 was wrongly 
entered by inadvertence. 


4 I have heard learned counsel for 
the parties and gone through the record of 
the case. The learned counsel for the defen- 
dant-respondent candidly conceded that some 
of the grounds on which the learned Senior 
Civil Judge based his judgment were either 
wrong or „based on misreading or erroneous 
interpretation of the documents. I may men- 
tion at the outset that the learned Senior Civil 
Judge approached the case from entirely a 
wrong angle. The Certificate of Sale Ex. 1 
on which the plaintiff based his suit shows 
that the property put to public auction was 
knocked down in favour of the plaintif on 
9-1-1955 under the provisions of the Act and 
the Rules framed thereunder and the Certi- 
ficate of Sale was issued to him by the Assis- 
tant Settlement Commissioner, Rajasthan. on 
23-12-1958. Under the Act, there is no pro- 
vision other than Section 20 (1-A) according 
to which transfer of property by public auc- 
tion can be made. Section 20 (1-A) lays 
down that the managing officer or the manag- 
ing corporation may transfer any property 
out of the compensation pool by sale of such 
property to a displaced person or any assocja- 
tion of displaced persons whether incorporated 
or not or to any other person whether the 
property is sold by public auction or other- 
wise. It is thus abundantly clear that the 
property in the present case which was put 
to auction under the provisions of the Act 
belonged to the compensation fool. Sec- 
tion 14 of the Act speaks as to how a com- 
pensation pool shall be constituted. This 
section reads as under :— 

“Sec. 14. Compensation poo].— (1) For 
the purpose of payment of compensation and 
rehabilitation grants to displaced persons, 
there shall be constituted a compensation pool 
which shall consist of— 

(a) all evacuee property acquired under 
Section 12, including the sale proceeds 
of any such property and all profits 
and income accruing from such pro- 
perty; 
such cash balances lying with the 
Custodian as may, by order of the Cen- 
tral Government, be transferred to the 
compensation pool; 

(c) such contributions in any form what- 
soever, as may be made to the com- 
pensation pool by the Central Govern- 
ment or any State Government; 

(d) such other assets as may be prescribed. 


(2) The compensation pool shall vest in 
the Central Government free from all en- 


r r 


(b) 
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cumbrances and shall be utilised in accord- 
ance with the provisions of this Act and the 
rules made thereunder.” 


It will be useful to quote here Section 12 
also. It reads as under :— 


“Section 12. Power to acquire evacuees 
property for rehabilitation of displaced per- 
sons,— 


(D If the Central Government is of 
opinion that it is necessary to acquire any 
evacuee property for a public purpose, being 
a purpose, connected with the relief and 
rehabilitation of displaced persons, including 
payment of compensation to such persons, the 
Central Government may at any time acquire 
such evacuee property by publishing in the 
official gazette a notification to the effect that 
the Central Government has decided to 
acquire such evacuee property in pursuance 
of this section. 

(2) On the publication of a notification 
under sub-section (1), the right, title and in- 
terest of any evacuee in the evacuee property 
specified in the notification shall, on and from 
the beginning of the date on which the noti- 
fication is so published be extinguished and 
the evacuee property shall vest absolutely in 
the Central Government free from all encum- 
brances. 

(3) It shall be lawful for the Central 
Government, if it so considers necessary, to 
issue from time to time the notification re- 
ferred to in sub-section (1) in respect of — 

(a) all evacuee property generally, or - 

(b) any class of evacuee property, or 

(c) all evacuee property situated in a speci- 
ed area; or 

(d) any particular evacuee property. 


(4) All evacuee property acquired 
under this section shall form part of the 
compensation pool.” 


5. It follows from the sections refer- 
red to above that on the publication of a 
notification under Section, 12, the evacuee 
property which was the property of the 
evacuee pool under the Administration of 
Evacuee Property Act, 1950, goes out of the 
evacuee pool and becomes a part of the com- 
pensation pool and vests in the Central Gov- 
ernment free of all encumbrances. It fur- 
ther follows from sub-clauses (c) and (d) of 
sub-section (1) of S. 14 of the Act that the 
property in the compensation pool may not 
only consist of the evacuee property acquired 
under Section 12 of the Act, but it may also 
consist of other properties acquired from 
other sources detailed in sub-clauses (c) and 
(d) of sub-section (1) of S. 14. In this view 
of the matter, the argument of the learned 
Senior Civil Judge that because the disputed 
land was not proved to be the evacuee pro- 
perty, it was not liable to be auctioned or 
purchased by the plaintiff, falls to the ground. 
The learned Senior Civil Judge, it appears, 
has completely -ignored the provisions of the 
Act and the possibility of the disputed land 
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having been included in the compensation 
pool from sources other than the source by 
acquisition of evacuee property. It’ may be 
emphasised here that once the property be- 
comes part of the compensation ‘pool, it can 
be put to auction under the provisions of 
the Act even without its being declared as 
an evacuee property. 

6. The important question that, how- 
ever, arises for decision of this appeal is whe- 
ther the property in question was included in 
the compensation pool. It may be stated at 
the outset that there is no evidence to prove 
this fact. But from the fact that the pro- 
perty in question was put to auction under the 
provisions of the Act and a certificate of sale 
was issued as per the rules framed thereunder, 
it can safely be presumed that the property 
sold including the land in question must have 
been a part of the compensation pool, Such 
a presumption arises under Section 114 (e) 
of the Evidence Act for, any act done by a 
public officer in his official capacity is taken 
as rightly done. In any case when the plain- 
tiff produced the certificate of sale Ex. 1, 
the burden Jay on the defendant to show that 
the property in question was not included in 
the compensation pool and was wrongly put 
to auction by the managing officer. As al- 
ready stated above, the defendant did not 
care to produce any evidence to show that 
the property in question was not included in 
the compensation pool. In the absence of 
such proof, the documents Ex. A/2 and 
Ex. A/4 showing that the disputed land in 
the year 1935 was not the property of Abidali 
are of no consequence and they do not rebut 
the presumption arising under Section 114 (e) 
of the Evidence Act. l 


7. Now coming to the statement of 
Shivial P. W. 4, it may be mentioned that he 
has supported the plaintiff’s version in his 
examination-in-chief. In  cross-examination, 
he has stated that the register containing the 
list of evacuee property was maintained by 
the managing officer and in that register there 
exists no serial number 293 and the evacuee 
property belonging to Abidali has been shown 
at serial numbers 293/1 and 293/2. He does 
not say a word about the register containing 
the list of the property included in the com- 
pensation pool. His evidence, in the circum- 
stances, 1s of no consequence as we are not 
concerned whether the property in question 
was or was not the evacuee property. l 


«8 Another document on which re- 
liance has been placed by the learned Senior 
Civil Judge is Ex. A/i which is a judgment 
of the President, Municipal Council, dated 
29-10-1960. The learned counsel for the de- 
fendant strongly relied upon the following 
portion of this judgment :— 


(Matter in vernacular omitted) 


This judgment was pronounced by the 
President, Municipal Council, Alwar, in an 
appeal filed by one Sampatram against Hazari- 
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lal, whe present plaintif It so appears that 
the plaintif sought permission from the Muni- 
cipal ‘Council for making certain alterations 
and new constructions im his building pur- 
chased under Certificate of Sale Ex. l 
Sampatram, who is a neighbour, filed a ujar- 
dari tbat if the permission sought was ac- 
corded, it would result in encroachment of 
the sarkari land that is, the land in dispute. 
This objection was overruled by the Build- 
ing Committee of the Municipal Council, 
Alwar, vide its judgment dated 22-9-1959. 
Dissatisfied with the said judgment, Sampat- 
ram filed an appeal which was also dismis- 
sed vide the judgment dated 29-10-1960 Ex, 
A/i. ‘The aforesaid passage quoted from the 
jixigment Ex. A/1 shows that the President, 
Municipal Council, Alwar observed that the 
disputed Jand was ‘sarkari jamin’. The ques- 
tion arises whether in the circumstances this 
recital in the judgment can be acted upon 
jand treated as evidence in the case. This 
juwdicgment Ex. A/I is relevant under Sec. 13 
er Sec. 43 of the Evidence Act as establish- 
ing the transaction, namely, that the permis- 
sien songht by the plaintiff and accorded by 
th: Biiidine committee was upheld by the 
(President, Municipal Council. The reasons 
japon which the judgment was founded are 

part of the transaction and cannot be so 
regarded nor can any finding of fact arrived 
in that judgment other than the transaction 
itself can be held relevant in the present case. 
The judgment Ex A/I in this view of the 
matter loses all its importance and is of no 
assistance to the defendant. 


9, ‘Tha leamed Senior Civil Judge has 
next relied upon the site plans Ex. X and 
Ex. Z Both these documents were admitted 
in evidence by the Jearned Senior Civil Judge 
himself duning the course of the hearing of 
' the cppeal under the provisions of Order 41, 
Rule 27, Civil P. C According to the de- 
fendant, these documents are said to have 
bern presented by the plaintiff Hazarilal be- 
fere the Municipal Council along with an ap- 
plicction seeking permission to make certain 
alterations and additions in the building pur- 
chased ‘by him under the Certificate of Sale 
Fx J. The learned Senior Civi) Judge has 
observed that in these sife-plans produced by 
the plaintiff he did not mention the disputed 
land as belonging to him or that he had pur- 
chosed the same. From the omission on the 
part of the plaintiff to mention the land in 
question as belonging to him, the learned 
Senior Civil Judge bas drawn inference that 
the land in question did not form the part 
of the Certificate of sale Ex. 1 and it was 
never purchased by the plaintifi Such an 
inference, to my mind, is far-fetched. Simply 
bacanse in Ex. X and Ex. Z the plaintiff did 
not specifically mention that the disputed pro- 
perty belonged to him, it cannot be inferred 
thot the plaintiff abandoned his right over that 
land or that it belonged to seme one else. 
That apart, these documents were wrongly 
acted upon by the learned Senior Civil Judge 
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because there is no proof that these docu- 
ments were produced by the plaintif before 
the Municipal Council or that they bore the 
Signatures of the plaintiff. Besides that, it 
appears that the learned Civil Judge acted 
upon these documents after having admitted 
them in evidence under Order 41, Rule 27, 
Civil P. C. without giving an opportunity to 
the plaintiff to adduce evidence in rebuttal. 
Had such opportunity been given to the plain- 
tiff, the Jatter would have explained the cir- 
cumstances under which he produced Ex. X 
and Ex. Z and he would have also explained 
why he did not think proper to mention 
specifically in Ex. X and Ex. Z that the land 
in question belonged to him. In the cir- 
cumstances, the learned Senior Civil Judge 
committed gross error in acting upon Ex. X 
and Ex. Z. 


10. I now come to the question whe- 
ther the Certificate of Sale Ex. 1 is in any 
way ambiguous. The learned counsel for the 
defendant was not able to point out any ambi- 
guity in Ex. 1. It describes the land sold by 
well defined boundaries. Jt also mentions the 
area of the land sold and the plot numbers 
of the property. Besides that, there is plan 
Ex. 2 attached to the Certificate of Sale which 
clearly shows that the land in question was 
transferred to the plaintiff. The learned coun- 
sel for the defendant, however, urged on the 
basis of the entry appearing in Ex. A/3 that 
the land in question was not owned by 
Abidali and was not evacuee property. As 
already pointed out above, it was not neces- 
sary to prove that the disputed land was 
evacuee property. Property other than eva- 
cuee property could be sold under the Act 
provided it was included in the compensation 
pool ‘The fearned Senior Civil Judge has 
also remarked that the Certificate of Sale 
Ex. 1 is not sufficient to prove title. In this 
connection, I would like to refer to a deci- 
sion of the Judicial Committee in Rama- 
bhadra Naidu v. Kadiriyasami Naicker, AIR 
1922 PC 252. In that case, it was held that 
“certificates of sale are documents of title 
which ought not to be lightly regarded or 
loosely construed.” It was further held that 
‘where upon a sale under a mortgage-decree, 
the purchaser has been given a sale certificate 
which plainly includes certain property, it is 
not open to the court in a subsequent suit by 
mortgagor's representative to hold by refer- 
ence to the mortgage-deed that the property 
in question was not sold under the decree.” 
The facts of that case are undoubtedly quite 
different from the facts of the present case. 
Jn the case before the Judicial Committee, 
what happened was that the mortgage includ- 
ed certain pannai lands which belonged to 
the mortgagor and which were in his enjoy- 
ment. But at the date of the mortgage, some 
of the pannai lands were not in the enjoy- 
ment of the mortgagor. When, however, sale 
proceedings were taken in execution, the per- 
son who was in possession at the date of 


1976 
the mortgage of somé of the pannai lands was 
dead and in the final decree as well as in the 
execution proceedings, all pannai lands belong- 
ing to the mortgagor and in his, enjoyment 
were ordered to be sold. The mortgagor ob- 
jected that some of the pannai lands were out- 
-side the mortgage and were not liable to be 
- sold. This objection was disallowed and the 
pannai lands were sold and included in the 
sale certificates and possession thereof was 
delivered to the purchasers. In these circum- 
stances, the Judicial Committee held that it 
was not possible to go back to the mortgage- 
deed to find out the title. 

11. In the present case, the certificate 
of sale clearly described the property by 
- boundaries and area. There is also a site- 
- plan attached to it. There is thus no dis- 
pute as to the identity of the property sold. 
The certificate of sale Ex. 1 as well as the 
plan Ex. 2 clearly include the property in 
dispute. Where there is no doubt as to the 
identity of the property sold even if there 
is any misdescription, such misdescription has 
been treated as mere irregularity. See Thakur 
Barmha v. Jibanram Marwari, ((1913) 41 Ind 
App 38 (PC). Again, in Gossain Dass Kundu 
v. M. Agnan Sardar, (1913) 22 Ind Cas 26 
(Cal) the land sold was described by boun- 
daries and area but the area was found to be 
incorrect. It was held to be a case of mis- 
description of the area and boundaries were 
held to prevail. The present case is much 
stronger inasmuch as the boundaries fully 
tally with the area. The matter may have 
-been different if no boundaries or area had 
béen given in the certificate of sale and only 
plot number was mentioned but here we 
have’ boundaries, area and the plan of the 
property sold and all of them include the 
land in dispute, the so-called mistake in the 
plot number even if it is there must be treat- 
ed as mistake in the description which should 
not affect the property sold. 


12. To sum up, I hold that the Certi- 
ficate of Sale Ex. 1 is a title-deed which must 
not be loosely construed. I further hold that 
since it has not been proved that the land 
in question was not a part of the compensa- 
tion pool, as defined under Section 14 of the 
Act, there is no substance in the contention 
that the Certificate of Sale Ex. 1 was wrongly 
issued in respect of the disputed land. As 
already pointed out above, the Certificate of 
Sale Ex. 1 and the plan Ex. 2 fully cover the 
land in question and therefore the plaintiff 
is entitled to grant of injunction as prayed. 


13. No other point has been pressed 
before me. 
14. I, therefore, allow the appeal, set 


aside the decree passed by the learned Senior 
Civil Judge and restore that of. the trial court 
__ and decree the suit with costs throughout. 

` 45. The prayer for ‘Leave to Appeal 
is refused. a 


eg _ nr 


Teeja Devi v. Noratmal 


Appeal - allowed, 


Raj. 95 
V. P. TYAGI, J. 

Smt. Teeja Devi; Appellant v. Noratmal 

and another, Respondents. Te 

T i Appeal No. 127 of 1972, Dj- 8-7- 


(A) Himdu Law — FPartiticn — Cepar- 
ceners concluding their states of joint fear ty 
— No actual division of property by rofes 
and bounds — Status of coparcencr —— Whe- 
ther a cosharer and can claim pre-empfon — 
(Rajasthan. Pre-emption Act (1 of 1966), S. Z} 


Before the joint property is partitioned 
by metes and bounds, the coparceners who. 
have concluded their status of the joint Hindu 
family can enjoy that property as tenamen- 
common, and unless the share of each of the 
coparcener is severed by partitioning the pro- 
perty by metes and bounds, a coparcener can- 
not be said to have fost the entire interest in 
the property. Thus the person having ‘1/48th 
share in the property cannot say as to which 
portion of the property will came te Kis share 
on the partition by metes and bounds and, 
therefore, his interest to that extent continues 
in the property. Such @ coparcerter fells. 


within the definition of ‘co-sharer’ as given. 


in Section 2 of Rajasthan Pre-emption Act - 
and as such he can claim as. of right a decree 
for pre-emption in respect of the pronerty 
in relation to which he can be termed as a 
co-sharer. Only because there had been a 
partition and the shares were numericatly 
defined of each co-sharer in the family, the’ 
interest of the plaintiff did not totally ex“n- 
guish. (Paras. 11, $2) 


(B) Rajasthan Pre-emption Act (1 of 
1966}, S. 3 — Suit for pre-emption by co- 
sharer — Defence that notice of sale was 
given to pre-emptors’ father — Notice whe- 
ne iia as bar — (Evidence Act (1872), 


The interest in the joint Hindu family 
property is created in favour of the copar- 
cener by virtue of his birth in the family and), 
therefore, it cannot be said that the plaintiff 
in a pre-emption suit acquires his right 
through his father. In these circumstances 
notice of sale given to the father or uncle, 
cannot come in the way of the plaintif. 
AIR 1924 Lah 68, Rel. on. ` (Para 14) 


(C) Civil P. C. (1908), O. 20, R. 14 — 
Right of pre-emption — Nature and scope of 
— Form of decree. 


Right of pre-emption is a right which 
the owner of certain immovable property pas- 
sesses, as such, for the quiet. enjoyment of 
that immovable property te obtain, in sub- 
stitution of the buyer, proprietary possession 

(Against judgment and decree of D. C. 

Hajela, Addi. Dist. J. Churu im Suit 

No. 31 of 1971, D/- 21-3-1972). 


HS/1S/D134/75/HGP 


` AIR 1924 Lah 68 = 79 Ind Cas 448 


» 


‘come in his way 
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of certain immovable property not of his own, 
on such terms as those on which such latter 
immovable property is sold to other person. 
The right of pre-emption is in effect, as if in 
a sale-deed the vendee’s name were rubbed 


. Out and the pre-emptor’s name inserted in its 


place. Therefore, the direction in the decree 


4 that the vendee should execute a sale-deed in 


favour of the pre-emptor is uncalled for. AIR 
1960 Raj 125 (FB), Followed. 

(Para 15) 
Cases Referred: Chronological Paras 
AIR 1960 Raj 125 = 1960 Raj LW 162 oF 


14 
(1885) ILR 7 All 775 = 1885 All WN 228 
(FB) - 15 


' $: M. Mehta and G. S. Bapna, for Ap- 


` pellant; H. C. Jain, for Respondent No. 1. 


JUDGMENT :— This is defendant’s 


first appeal against the judgment and decree 


- 


of the learned Additional District Judge, 
Churu dated 21st March, 1972 in a suit for 
pre-emption. 

2. Respondent Mst. Teeja Devi pur- 
chased 1/3rd portion of a house for a con- 


: : sideration of Rs. 10,000/- from Shri Laxmipat 


defendant No. 2. The plaintiff who claimed 
himself to be a co-sharer, filed a suit for a 
decree for pre-emption alleging that he had 


no knowledge of the sale and that the sale 


‘was made by Laxmipat without giving any 
‘notice to him under the provisions of the 
Rajasthan Pre-emption Act, 1966. He also 
‘averred that the property was actually sold 


for Rs. 8,000/- but a fictitious figure of Rupees 
10,000/- was mentioned in the sale-deed and 
he, therefore, prayed that the decree of pre- 
emption in respect of 1/3rd portion of the 
house.belonging to Laxmipat, details where- 
of were given in para 1 of the plaint, be 
passed .in his favour. 


3. The suit was contested by the de- 
fendant-véndee who came out with a plea 
that there had been a partition in the family 
and, therefore, the plaintiff could not claim 
himself as a co-sharer in respect of the suit 
property and since a notice was given to 
the father and uncle of the plaintiff through 
whom he derived his title and interest in the 
property, he has no locus standi to file a 
suit. for pre-emption. Jt was however denied 
that the real sale price of the property was 
Rs. 8,000/-. ` 

A,- The learned trial Judge after fram- 
ing as- many as 5 issues and recording the 
evidence produced by both the parties, came 
to the conclusion that the property was sold 
by Shri Laxmipat to respondent Mst. Teeja 
Devi for Rs. .10,000/-. He also held that 
though notices of sale were given to the 
father and uncle of the plaintiff but these 


notices cannot bind the plaintiff and cannot fix 
to seek a, decree for pre-. § 
emption. The learned Judge;:further held that % 


Teeja Devi v. ‘Noratmal (V. P. Tyagi J.) 
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the house in question was never partitioned 


~ by metes -and bounds and, therefore, it can- 


+ 


not be said that the plaintif had no interest 
in the property. In’ these circumstances the 
plaintiff was declared as a co-sharer with res- 
pect to disputed property within the meaning 
of the term ‘cosharer’ as defined in the . 
Rajasthan Pre-emption Act, 1966. In view of 
these findings the learned Judge passed a 
decree in favour of the plaintiff and directed 
that the plaintiff should deposit an amount 
of Rs. 10,000/- in the Court upto 18th May, 
1972 and thereafter vendee Mst. Teeja Devi 
must execute a sale-deed in favour of the 
plaintiff and get it registered in respect of 
1/3rd of the house purchased by her for 
Rs. 10,000/-. 


5. Smt. Teeja Devi has filed this ap- 
peal against the said judgment. 


6. The first argument of the learned 
counsel for the appellant is that Tolaram 
P. W. 6, the father of the plaintiff, has him- 
self admitted in the witness box that the 
partition in the family had taken place and, 
therefore, the plaintiff cannot claim himself 
as a co-sharer in respect of the share of the 
property belonging to Laxmipat. It was fur- 
ther argued that the plaintiff usually resides 
in Nepal and, therefore, he does not require 
the property for his own use. Further argu- 
ment of the learned counsel for the appellant 
is that the plaintiff derives his right in the 
property through his father who was served’ 
with a notice of the intention of sale but he- 
refused to purchase the property from Laxmi-- 
pat and, therefore, the plaintiff cannot now 
seek a relief by way of pre-emption when his 
father through whom he derives his right in 
the property, refused to purchase it. 


7. Learned counsel for the respond- 
ent on the other hand drew my attention to 
the deed of sale executed by Laxmipat in 
favour of respondent Teeja Devi wherein it 
has been specifically mentioned that the pro- 
perty was not divided and was a joint pro- 
perty and, therefore, the interest of the plain- 
tiff respondent who was undoubtedly a mem- 
ber of the family to which Laxmipat belongs, 
is quite obvious and, therefore, he can sue 
for pre-emption as a co-sharer. As regards 
notice, it was urged that in order to oust 
the co-sharer from claiming a decree for 
pre-emption the law requires that the seller 
should serve 2 notice to the person who can 
claim a right of pre-emption under the pro- 
visions of the Act and that such a notice 
must be served through the agency of the 
Civil Court. According to the learned coun- 
sel for the respondent if such a notice is not. 
served on a co-sharer, then in that event he 

be debarred from making a claim for 
eforere-emption. 

Me sale-deed executed by 

44-%)-1968 in favour of Mst. 

eect of 1/3rd share of the 

i @ Laxmipat, a mention has 
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declaration, injunction and for rendition’ of ac- 
counts ~~ Notwithstanding evidence of. partner- 
ship, ‘plaintiff excluded: from business of firm — 
Firm assets exposed to manifest peril — Held 
this was- fit case tor appointment of receiver 
J and K 37 B 
—-O. 41, R. 4 — Applicability — Appeal ‘by all 
the plaintiffs —- Rule 4 does not Beas me 
< Pat-109 A 
——QO, 41, R. 28 — See Constitution of India, 
Art. 183 (1) (a) n - SC 866 
——-O. 41, R. 27 read with O. 42, R.-1—Admis- 
sion of additional evidencé in second appeal — 
Certified copy of survey plan which was ob- 
tained by plaintiff long before suit not produced 
in trial Court was not allowed to .be produced 
as being an attempt to fill up lacuna in his case 
Kant 75 C 
O. 41, R. 33 and O. 42, R 1 — Suit by 
landlord —~ Relief of ejectmeni. simpliciter claim- 
ed — Defendant denying tenancy. and plaintiff's 
ownership —. Leave for conversion of ejectment 
suit simpliciter into title suit in second appeal. — 




















Should ‘not be granted i Gauhati 48 
-O. 41, R. 33 — Scope of the power under 
S Pat 1 
——O. 42, R. 1 — See Ibid, O. 41, R 33 > 
S - e Gauhati . 
—-0, 45, R. 15 — See also Ibid, S M4 


a p . Orissa 72 B 
ran 45; R. 15 —~ Suit, decreed with costs by 
irst Court — High Court in second appeal dis- - 


- missing suit with costs of both Cecurts. — Plain- 


tiff. depositing costs and appeali 

jO! ppealing to Supreme 
Court — Recovery of costs i Orissa "7 A 
Coal Bearing Areas 
. ment) Act (20 of 


coal Pat 121 E 
S. 18 (1) (i) — Expenses i “in: ob- 
taining the license” gs rest aaa In ob 





ae an me. ce ee, Pat 191 B 
S. 13 (2) (i) — Compensation for prospecting 
and analysing samples l Pat 121,C 
—S. 13 (2) (ii) ~ Litigation expenses — Only 
expenses ‘incurred in obtaining the lease can þe 
sees ee) (ii) 
3 2) Gii) — Expression “thé iture, © 
if any, incurred -— Meaning of i Era 
ar Pat. 121. -D 











State Government „under > Bihar Land Reforms 
Act — Acquisition -of land by Central Goren 
ment — Lessee is entitled to compensation- in 
respect -of:.statutory . lease .after 3-11-1951 and - 
alse in. -respect of óld- lease . Pat.121 A. 


Pat 121 Fo) 


——S. 13 (4).— On 3-11-1951 land vesting in -` 


i 
Coal Bearing Areas ete. Act (contd,) 
18 (4 Solatium ~—- Claimant is en- 


titied “only when leasehold right is suspended 
and ultimately not acquired Pat 121 G 


——S. 16 — Interest on excess —- Held interest 
ought to be paid on excess amount of compensa- 
tion awarded after notification ti] date o? pay- 
ment Pat 121 H 


Coal Mines Provident Fund and Bonus Schemes 
Act (46 of 1948) 

——S. 10-F — Determination of damages —~ 
Employer has right to be heard before damages 
are determined ' $C 676 
Constitution of India 
Art. 18 — See also Ibid Art. 226 

Punj 102 
Art. 13 — Bengal Wakf Act (18 of 1934) 
(as amended by the Bengal Wakt (Amendment) 
Act (14 of 1973)), Pre. — Validity of the Act 
— The Act does not violate Art 13 and is not 











invalid Cal 142 A 
Arts. 14, 15 (4) — Classification on basis of 
economic factors and caste/community -—— Classi- 


fication- in determining social and educational 
backwardness is not violative cf Art. 14. AIR 
1975 Ker 131, Reversed Ker 54 
Art. 15 (4) — See Ibid, Art. 14 Ker 54 
Art. 16 — Determination of seniority —- Em- 
ployees of Grain shop Establishment of Railway 
— After closing of establishment employees 
allotted other departments of railway ~~ Deter- 
mination of seniority on basis of AIR 1974 SC 
1755 would be only applicable in cadre o Hii 


678 
19 — See Tamil Nadu Fores: 








(1882), S. 26 SC 353 


— Art. 19 (1) (Ð, (5) — See also’ Tenancy Laws 
— iruppuvaram Payment (Abolition) Act 
(1969), S. 25 (2) Ker 51 
——-Art. 19, Cls. (1) (£) and (5) — Bengal Wakt 
Act (18 of 1934) (as amended by the Fengal 
Wakf (Amendment) Act (14 of 1973) ), Preamble 
— Validity of the Act — The Act does not 
violate Art. 19 and 1s not invalid Cal 142 C 
——-Art. 22 — See Public Safety —. Mainten- 
ance of Internal Security Act (1971), S. 3 ate 
Arts. 25 and 26 —- Bengal Wakf Act (18 of 
1954) (as amended by ‘the Bengal Wakf (Am- 
endment) Act (14 of 1973)), Preamble — Vali- 
dity of the Act — The Act does not violate Arti- 
cles 25 and 26 — It does not interfere with the 
right of freedom of religion — Act is not invalid 


; Cal 142 'B 
——Art. .26 — See Ibid, Art. 25 





Cal 142 B 
Art. 27 — Bengal Wak! Act (18 of 1934) 
(as amended by the Bengal Wal! (Amendment) 
Act (14 of 1978), S. 27 — Word “Taxes” in 
S. 97 — Contribution to education fund for 
Mohammedan Children is not tax —- Section 27 
is not violative of Art. 27 Cal 142 D 


—_—Art. 31 — See Tamil Nadu’ Forest Act 
(1882), S. 26 ae SC 853 
—_ Art. 31-A — See Tenancy Laws — Thirup- 
puvaram Payment. (Abolition) Act (1969), S. 25 
(2) i Ker 51 
-_Art, 32 — Preventive detention —- Court, 
whether can examine ‘truth, of allegations men- 
tioned in groun C 7380.4 
Ari. 133 — See also Andhra State Act (1953), 
S: 66 SC 765 
—— Art. 133 — New plea —. Plea raised ‘befére 
single Judge of High Court but not before its 
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Constitution of India (contd.)” ' 

Division Bench in appeal — Plea not allowed 
to be taken in Supreme Court SC 782 A 
Art 188 (1) 
case — Suit for declaration of title and posses- 


sion partly decreed by trial Court — Suit dis- 
missed in its entirety by High Court — Appeal 
to Supreme Court — Prayer for remand of case 
~ Final curtain held should be drawn on long 
drawn litigation SC 866 
———Art. 186 — See also Probation of Offenders 
Act (1958), S. 6 SC 730 


ATT 186 — i ae by special leave against 
award of Industrial Tribunal — Supreme Court 
will interfere only if extraordinary flaws or grave 
injustice or other recognised grounds are made 





out SC 758 
Art, 186 — Finding as to partition of joint 
Hindu family — Concurrent findings of two 


iower Courts based on good documentary evi- 
dence reinforced by admissi.n of defendants 1 
and 2 as also adverse inferen:e drawn from non- 
production of account books by defendant 1 held 
was justified and as it did not suffer from any 
,egal infirmity or gross error cf law could not 
be interfered with in appeal by special leave 
SC 835 A 

—-—-Art. 996 -—- See also 
(1) Coal Mines Provident Fund and Bonus 
Scheme Act (1948), S. 10-F SC 676 


. at 
Evidence Act (1872), S. 115 Pat 116 B 
Houses and Rents — U. P. (Temporary) 
Control of ‘Rent and Eviction Act (1947), 
S. 8 All 173 B 
Land Acquisition Act (1894). S. 16 _- 
- Cal 14 


Motor Vehicles Act (1939), S. 59 (i) 
: A 


9 A 


185 
Sugar Cane Control Order (1966), Cl. 5 
(3) SC 775 A 


Art, 226 — Natural justice — Non-statutory 
Scheme in U.’ P during Coal scarcity to re- 
commend to the Railway authorities to allot 
wagons to Coal consumers —- Recommendation 
for allotment to’ coal consumer and subsequently 
withdrawn —- Consumer whether entitled to op- 
portunity to be heard before withdrawal 

a e . , - All 178 A 
Art. 226 —- “Successive writ petitions — 
Ea:lier petition challenging co-option of Coun- 
vilors to Municipality dismissed by a Division 
Bench by a speaking order — Filing of succes- 
sive petitions before the co-crdinate divisicn o 
the same High Court. — Propriety Bom 110 


—— Art, 226 — Erection of hoarding on public 
street — Challenge by Company -— Not main- 
tainable °` ' ` Cal 133 B 


——ATt, 226 — Questions of fact — Liability 
of sales tax — Jurisdiction of sales tax authorities 
challenged —-- Question whether sale is in the 
course of inter-State trade or commerce — Reliet 
cannot be granted in writ proceedings 

Cal 186 B 


Art. 226 — Prohibition —.Existence of alter- 
nate remedy-is not a bar — Petitioner has, how- 
ever, to demonstrate a total absence of jurisdic- 
Hon to proceed on the part of officer or autho- 
rity complained against Cal 186 C 
Art: 226 .—— Assam Forest Regulation, Sec- 
tion 3 — A’s elephant not wild missing-— Ele- 











` 


a) — Plea as to .remand of- 


AL. 


Drugs and Cosmetics Rules (1945), R. 49 © 
Pat 98 A 
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onstitution of Tudia {contd.y 


Iphant captured in forest — Deputy -Commis- 
' sioner inviting claims —- Claims of A and two 
others rejected and elephant directed to be made 
ever to Forest Department — Elephant held was 
not “forest produce” within S. 3 Gauhati 36 
-~—aArts. 226 and 18 — Executive instructions 
— Right under —- Enforceability — Rules for 
Exua Supply of Canal Water for Gardens and 
Orchards — Instructions supplement existing 
rules — Compliance essential Punj 102 
Art, 226 —- Natural justice —- Administra- 
tive order —- Observance of rules of natural jus- 
tice Raj 102 
——Art. 227 — See Drugs and Cosmetics Rules 
(1945), R. 49 Pat 98 A 
——Art. 252 —- See Drugs and Cosmetics Act 
(1940), Pre. Madh Pra 50: B 


——Art. 299 — See Contract Act (1872), S. 


Contempt of Courts Act (82 of 1952) 
——S, 8 — Criminal contempt committed by 
judicial officer — Standard of proof — Require- 
ment of — Punishment of contemner, when not 
open — AIR 1971 Ker 248, Reversed = ee 


859 
Contract Act (9 of 1872) 


——S. 1 — Provisions of Act — Applicability 
— Constitution or Railways Act providing for 
particular form of contract — Provisions of Con- 
tract Act not superseded SC 879 A 
——S. 2 (d) — See Hindu Law — Family Settle- 
rent | j SC 807 
——S, 10 — See Hindu. Law — Family Settle- 
ment ; SC 807 


—S. 23 — Public policy — Meaning — Ques- 
tions having bearing on public policy ought to 
be allowed to be raised Mad 102 B 
——S. 73 — See Railways Act (1890), S. 76 ` 

j , , SC 879 B 
——Ss, 128, 133, 187 and 189 — Surety — 
Liability af — Discharge of surety — Applica- 
‘buity of the provisions .of the Act to a surety 
bond eedt in favour of State or a depart- 





meut of State . ‘Raj 112 A 
—-—-§. 188 —~ See Ibid, S. 128 Raj 112 A 
-—— -§. 187 — See Ibid, S. 128 Raj 112 A 
——S. 189 — See "bid, S. 128 Raj 112 A 
——§: 151 — See Ibid, S. 148 Delhi 115 D 
—S. 172 ~~ See also Ibid, S. 148 
a Da P Delhi 115 D 
—S. 172 — Pledge — Pledge and hypotheca- 
tion of goods with Bank — Difference between 
«xp.aine Delhi 115 B 


CO-OPERATIVE SOCIETIES 


Assam Co-operative Societies Act (1 of 1950) 
—Ss. 23 and 24 — Nomination — No .pro- 
vision for nomination in bye-laws of ‘society at 
relevant time —- Nomination even if made will 
not come within scope of Ss. 23 and 24 

- Gauhati 88 A 
+—_§, 24 — See Ibid, S. 28 Gauhati 33 A 
——S. 24 {b} — Right of legal heir to be ad- 
mitted .as shareholder ©... Gauhati 83 C 
~—Assam Co-operative Societies Rules (1953) 


R. 20 (1) — Validity — Provision that nomi- 
nee may become member only if admitted by 





Co-operative Societies - ——- Assam Co-operative 
Societies Rules (contd,) 
Managing Committee is not ultra vires Ss. 23 
and 24 of the Act Gauhati 33 B 
—Punjab Co-operative Societies Rules (1963) 
—R. 6 (1) — Election of Managing Com- 
mittee of a Society —- Scrutiny of nomination 
papers — Duty of Returning Officer ; 
i Punj 125 A 


—R. 25 — Election of Managing Committee 
of a Society — Rejection of nomination papers 
— Grounds —- Disqualifications — Relevancy of 

Punj 125 B 


Court-fees Act (7 of 1870) s 
See under Court-fees- and Suits Valuations, 
COURT-FEES AND SUITS VALUATIONS 

—Court-fees Act (7 of 1870) 

S. 7 (iv) (b) and S. 17 (vi) — “Joint famil 

property” — Muhammadan family 2 Suit raf 

partition of property standing in name of one 

member —- Court-fee is payable under S. 7 (iv) 

Pat 108 

——S. 7 (iv) (b) — Suit for title-cum-partition 

— Court-fee payable is ad valorem on the share 

claimed l Pat 119 

——S. 7, Cls. (iv), (c) and (v) — Mode of valua- 

tion under clause (iv) (c) — Valuation not to 

be arbitrary but reasonable — Valuation under 

Cls. (iv) (o) and (v) compared Pat 106 

——S. 17 (vi) — See Ibid, S. 7 (iv) (b) 

Pat 108 


t 














Criminal Procedure Code (5 of 1898). 
——S. 417 — Appeal against acquittal — Two 
conclusions possible on evidence on record — 
View taken by trial Court not unreasonable — 
High Court ought ‘not to disturb finding of ac- 
quittal recorded by trial Court _ SC 832 
———Ss. 514, 523 — Bond in favour of police in 
U. P. for production of property seized — Bond 
n euy not valid and therefore, not enforce- 
able ac 


——S. 523 — See Ibid, S. 514 SG 680 
Coa, DEBT LAWS 

—Displaced. Persons (Debts Adjustm 
(70 of 1951) ER AE 
——S. 17 (1) (b) — Pled e. of ood ith de- 
fendant Bank under Cash “Credit” aareemenk ais 
Pledged goods no longer in possession of Bank 
— Bank’s alleged counter claim or set off under 
Cash Credit agreement is barred l 

Delhi 115 G 





Delhi, High Court (Staff) Seniority Rules (1971) 
——R. 6, Expl. and Sch. I, Cl. (ii) —. Emplove 
holding, posts in different ees am Seniority 
inter se — Principles Delhi 98 B (FB) 

Sch. I, Cl. (ii) — See Ibid, R. 6, Expln. 

i Delhi 98 B (FB 
Drugs and Cosmetics Act (23 of 1940) : 
=—— Pre. — Not a law made by Parliament und 
Art. 252°—- Conflict between the Act and M. P. 
Act (26 of 1951) — Latter will prevail 

Madh Pra 50 B 
cba wr Cosmetics Rules (1945) 

—R. ppointment to posts of Dm 
Inspector. — Selection of candidates who had 
not the, requisite: qualification under. R, 49 (c) 
in preference to petitioner who possessed the re- 
quisite qualification —- Writ maintainable 
ne i, - Pat. 98 A 





4 
— 
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Drugs -& ‘Cosmetics Rules (contd). -~  - ~~ 
——R.. 49 (o) —- Word- ‘Training’ . — - Meaning 
of. — That. word .should. be construed only _ as 
‘systernatic -instruction in ‘the light of various 


provisions of the Rules as .well as the Act and 
jts preamble Pat 98 B 


——R. €5 (9) —. See also .Madhya Fradesh 
Homoeopathic and Biochemic Practitioners Act 
(1951, $-.19°'@ Madh Pra-50 A 
Rk. 35 (9) — Scope Madh Pra'50 C 
cos. EDUCATION 


«<-Bihar High Schools (Constitution, Powers and 


Functions of -Managing Committee) Rules 
: - (1964) 
=R. 6`{4) — See Ibid, R. 17-A Pat 116 A 


——R. 17-A — See also Evidence Act 1872), 
S IIS. “x. Pat 116 B 
Rr.,.17-A and 6 (4) — Termination of Mem- 
bership of _Managing Committee after 3 years 
from date of its constitution —- A sole donor 
member also ceases to be a member and cannot 
claim, to continue as a member Pat 116 A 








Essential Commodities Act (10 of 1955) 
Ss. 3 and 7 — Charge-sheet for con- 
travention of order of 1964 — Acquittal — High 
Court- reversing order in appeal-— Appeal by 
special leave — High Court held was justified in 
reversing ‘order T . _ SC 826 
S. 7 — See Ibid, S. 8 SC 826 


Evidence: Act (1 of 1872) 
——Ss. 11, 13 and 82 (3) 








— Recitals as regards 


boundaries in’ document not inter partes — Àd- 
missibility Kant 75 B 
——S. 13 — See Ibid, S. 11 Kant 75 B 
——S. 82 (8) — See Ibid, S. 11 Kant 75 B 


——Ss. 56 and 57 — Facts of which Court can 
take judicial ‘notice — Partition of India in 4947 
and its, consequences Delhi 115 C 
+S, 57 — See Ibid,.S. 56 Delhi 115C 


a . 68 — Required by law tc be atteszed — 
Release-deed is not a document required by law 
„to be attested — Attesting witness need not be 
examined Bom 153 A 


~—Ss, 91, 92 — Agreement to open cash credit 
. account reduced to writing — Proof of. terms — 
Absence of pleading as to variation of — Pro- 
duction and proof of document sufficient : 

Delhi 115 A 


——S,.92 — See Ibid, S. 91. Delhi 115 A 
Ss, 101, 104 — Assessment to tax — Claim 
of assessee that, the iucome did not belong to the 
H. U. F. — Burden rests on` the Department to 
prove that the income belonged to the H. U. F. 
SC 772 B 








hae 


—+—Ss. 101 to 104 — See Tamil Nadu Board of: 


Revenue Standing Order No. 15, Para 2 
re: i 2 Kant 75 A 
——S; 104 — See Ibid, S. 101 SC 772 B 


~——S, 114 — Notice by registered post — Pre- 
sumption cf service —-' Evidence of actual tender- 
and refusal to accept delivery is -not necessary 


to. bring -about presumption . _. Delhi 1113 





mént on oath by addressee. denying: the - tender. 
- and refusal --to-“accept’: delivery .is~. sufficient: -to 
rebut the presumption.. ~. - De 


father is living — Mother's 


-endowments — Distinction 


S. 114 — Notice by registered post —- Pie- 
sumption of serviċe —. Rebuttal. of — Bare state- - 


lhi 111 C. 


. a 1 


Evidence Act (contd.) en A ea 
—S. 114 — Presumption about regularity of 
official -.busitiess — ‘Goveinment service — Resi- 
gration cannot be deémed to-have’ beér ‘accepted 
verbally i, _ > Orissa 68 A 
——S. 114, Illus (e) — See Calcutta: Improve- 
ment Act (1911), S. 48°(2)." . `° Cal 149 B 
—S. 114, Cl. (f) — Notice sent by registered 
post — Presumption of service — Rebuttal of 
i B SE 869 E 

—S. 114 (f) — Postal business. — Presumptior 
— Notice of dissolution of partnership firm. seni 
under certificate of posting by certain. parties to 
another — Certificate of posting cannot be ac- 
cepted as prima saad proof of fact that notice 
was issued and seryed_ and"K 87 A 
——S. I15.— See also . `.. A S i 
(1) Hindu Law — Family Settlement ` ' 
7 ” l SC £07 

(2) Panchayats — Punjab Gram ,Panchavat 
Act (1953), S. 9 (2) (aš applied to Har- 
yana) - Puj: 122 C 
S. 115 —. Doctrine. of promissory. or .equit- 
able estoppel — Applicability to- Government — 
Cash assistant scheme dated, 2-2-73 providing for 
incentive to exporters in walnut kernel as well 
as shell — Withdrawal of scheme by Govern- 
ment. — Not invalid: 1975 Pun LR -557,. Dis- 
sented from J and K 41 
S. 115 — Bihar High Schools. (Constitution, 
Powers and Functions of Mariaging Committee) 
Rules 1964, R. 17-A — Writ petition for direc- 
tion in terms of Rule 17-A — Mere participation 
of petitioner. in meeting in which members hap- 
pened to be present, cannot estop him from ` 
vindicating the grievance Pat 116 B 


Genera) Clauses Act (10 of .1897) . 


—S, 21 — See Union Territories (Laws) Act 
(1950), S. 2. “= SC 714 A 
-—S. 27 — See Evidence Act (1872), S. 114. 
; oes Delhi 111 B, G 
Guardians and Wards Act (8 of 1890) ` ’ 
——S. 19 — No guardian to be appointed when 

mother of Hanafi 











' muslim girl’ of six vears claiming guardianship 
and custody — Father living —~ If and. when 


claim, not allowable, Raj 289, Dis- 
sented from Andh Pra 128 
Haryana Urban (Control of Rent and Eviction) 
Act (11 of 1973) .° tt 0 No y’ 
See under Houses ‘and Rents, . 
Hindu Law i ` ' i f 
Family Settlement — Principles —. Neces- 
sity of registration -~ Party to a settlement..— 
Antecedent title — Special Appeal No. 640 of ` 
1965. D/- 17-5-1966 (All). Reversed. AIR 1961 
Pat 79 and AIR 1963 Pat 62, Overruled 
A : ; eo SC 807 
Joint family business and partnership busi- - 


AIR’ 1968 








ness — Distinction between. - SC 835 B 


Religious and charitable endowment — Dedi- 
cation whether. for religious purposes Deter- 
minatinn — Eréction of father’s statue.—- Not 





`a charitable act unless father held in high esteem 


by public = s Mad 102 -G 

Religious and Charitable Trusts. —’ Public 
Trusts — Essentials ` : , Mad-102 .F 
Religious Endowment -—, Private and: public 
. - Mad 102 E 


Suceéssion — Dayabhaga. School —~_[legitt- 
mate: son of.a-Sudra by a Brabmin_ concubine — 
Status and. right. to.inherit father’s, property along 
with legitimate: son, —` Texts, eal ear of 
Bee eae cae we ye eo HAL A A 








= * 








Hindu Law (contd.) oe 
——_Widow — Alieriation of husbands - property 
inhérited by her — Extent of power — Aliena- 
lion, for religious purposes —- Arpannama éxecul- 
ed by’ her in favour of deity in respect of one 
fifth land of her estate held valid — A. F. O. D. 
No. 152, of 1959, Dj- 3-10-1964 (Pat), Reversed 
cela ee l SC 709 
Hindu Marriage Act (25 of 1955} 
S. 10 (1) (b) — Cruelty — Test to` deter- 
mine — Causing of reasonable apprehension of 
harm or.injury in the mind of petitioner essential 

l D Cal 156 C 
——S..10 (1) (b) — Cruelty — Action of offend- 
ing spouse must be. volitional, intentional, deli- 
berate and designed to be cruel — Solitary act 
followed by remorse is not contemplated  . 

. ; Cal 156 D 





Ss. 1212) (b) Gi) and 12 (1). (d) —. See Ibid, 
S. 23 (1) (d) . Cal 156 A 
~—S. 23 — Unnecessary investigations in matri- 
monial suits to be avoided, . Cal 156 B 
~-—-Ss,- 23 (1) (d) and 12 {2) (b) Gi) and 12 (1) 
(d — Applicability — Annulment of marriage 
-- Petition beyond statutory period of one year 
«- Provisions of S. 28 (1) (d) do not apply 

Cal -156 A 


_.°, | HOUSES AND RENTS 
«Andhra Pradesh Building (Lease 

Eviction) Control Act (15 of 1960) | 
_S. 10 — Petition for eviction under — Prior 
notice under Section 106, T. P. Act not-neces- 
sary j : SC 869 A 


-Bombay Rents, Hotel and Lodging House 
. Rates Control Act (57 of 1947) 
—-—S, 5 (10) —- Fixation of standard rent — 
. Principle — Contractual rent with landlord taken 
as’ standard for failure of tenant to show it to 
be excessive — If and when valid Guj 51 
„~S ` 23-A (as applicable to, Gujarat) — Ap- 
- plication for sanction of scheme for supply of 
“electricity — Deputy Collector put in charge ‘of 
the Taluka can grant or refuse such sanction ` 
Fa Gaj 62 
~€.--P. and Berar Letting of Houses and Rent 
Control Order (1949) | 
——Cl. 7-A — Seé Municipalities —. City of 
_ Nagpur Corporation Act (1950), S. 119 (b) 


"Rent and 








Bom 117 - 


Cl, 8 — See Municipalities — City of 
Nagpur Corporation Act (2 of 1950), S. 119 Lu 
Í : Bom 1 


—-—Cl. '13 (7) — See also Houses and Rents 
— C. P. and Berar Regulation of Letting of Ac- 
commodation Act (1946), S.2 9 1 
—Cls. 13 (7) and 18 (8) (ii) — Scope — 
Right created is contingent upon proceedings 


‘under Cl. 18 (8) (vii) — Right cannot be ex- . R. 9 De c 
a 40, R. l — See Civil P. C. (1908), O. 40, 


tended ‘to private agreements whereunder. ten- 
ancy is „surrendered Bom 149 -A 
-Cl 28 — See Houses’ and Rents — C. P. 
and Berar Regulation of Letting of Accommoda- 
tion” Act (1946), S. 2°.” . Bom-.149 -B 


. =. F. and Berar Regulation of Letting of Àc- 
`. commodatiori Act (11. of 1946) ~  - - 

| ———Ss. 2 and 4 — C: P. ‘and’ Berar Letting ‘of 

‘ Houses: and Rent Control Order (1949), Cls. 18 

.. (7), and 28 — Tenant ‘surrendering’ lease ‘pn* pro- 

. *mise ‘by landlord to re-let the premises after re- 


‘SUBJECT INDEX, 


———S. 21 (1) h) — See Civil P. 
©. 30,.R. 1 


“scope of jurisdiction of High C 


-not 


Bom 149 B 


_ Karnataka Rent: Contr 
-, -‘See-under Houses and Rents. 
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Houses and Rents + C. P, `& ‘Berar Regulation 
‘ of Letting of Accommodation Acf (cóntd.) 
construction —- Failure-of landlord to act accord- 


ing to agreement —- Clause 28 not contravened 
“= Sections 4 and 2 are not attracted © . . 


Bom ‘149 B 

——S. 4 — See Ibid, S. 2 ' Bom -149 B 
—Haryana Urban (Control of Rent andEviction) 
Act (11 of 19783) ` : 7 
——S. 13 — Application under — Bona fide re- 
quirement of landlord —~ Relationship of land- 
Jord .and . tenant disputed — Controller and 


authorities above him are competent’ to decide 


| Punj. 107 B 
~—~—S, 13 (3) — Bona fide requirement of land- 
lord —— Point of time — Existence ‘of need: not 


on date of application: but in reasonably forgsee- 
able future sufficient Punj 107 A 


~—Karnataka Rent Control ‘Act (22 of 1961) 


C. (1908), 
ae ` Kant 71 


—U. P. (Temporary) Control of Rent and Evic- 
tion Act (3 of 1947) 


S. 3 — Jurisdiction of Court to pass decree 
for eviction — Finding of fact — Interference 
in writ petition o All 173 B 
—U. P. Urban Buildings (Regulation of: Letting, 
Rent and Eviction) Act (18 of 1972)... . 
-——S. 43 (m) and (i) — Effect of-répeal. — Revi- 
sion filed under Section 8 of old Act standing 
transferred to District Judge under Section 43 (m 
— Revision has to be disposed’ of in terms ot 
old ‘Act and not the new Act — Section 21 of 
new Act held did not apply | AW'173 A 





* 





Income-tax Act (11 of 1929) 

S. 66 — Reference under — Nature and 
ourt —- Duty of 
of fact mace by 
(1971) 1 ITJ 155 (Cal), 
SC 772 A 





High Court to accept findings 
Appellate Tribunal” De 
Reversed 

Interest’ Act (82 of -1839) 


—-S. 1 — See Railways Act (1890), S. 76 : 
SC 879 





International Law (Private 


See Civil: P. C. (1908), 5: 13 


- Delhi 115.F 
arb ania of Statutes l i ee 
ee also Sales Tax — U. P. Sales Tax Act 
(1948), S. 7-A : SC 76 
Construction of words Pat 98 C 








Definition clause —~ -Whether exhaustive or 
C 800 B 
——Provision: whether mandatory or directory — 

Rule of construction x C 714 B 
J. and K. Civil P. C. (10 of 1977 Smt.) - 
——-O: 1, R. 9 — See Civil P. C, (1908), O. 1, 
. ' J and K. 87-C 


J and K 37 B 
Karnataka Land Reforms: (Second Amendment and 
Miscellaneous Provisions) Act (31 of 1974)... - 


See under Tenancy Laws. 


4 


, Karnataka: Motor -Vehiclés Taxation “Act {35 ‘of 


S. 15. —. Appeal under — Section 5 of -Limt | 


tation “Act dges not apply ` o o Kant 69 
ol Act (22 of 1961) `> 


', 
A 
iat aa 


10 SUBJECT INDEX, A. I. R. 1976 APRIL 


Kerala Land Reforms Act (I of 1964) 
See under Tenaycy Laws. 

Land Acquisition Act (1 of 1894) 
——-S§. 3 (b} — ‘Person interested? — Meaning 
— Person for whom the land has been acquire 
is not a ‘person interested’ 

Andh Pra 184 A (FB) 
s. 8 Œ — See also Ibid, S. 4 (D 

Bom: 129 C 

——Ss. 3 (f), 4 (1) and 17 — Expression “public 





purpose” — Scope —- Proper approach 
Bom 129 A 
S. 4 — z ria Rajasthan Land Acquisi- 
tion Act fios S Raj 108 A 


——§. 4 — eis of Government that cer- 
tain land was not suitable for acquisition — 
Decision based on evidence — Decision cannot 
be challenged in revision on oe that other 
land Ri available Bom 115 B 
4 (1) — See also Ibid, §. 8 (£) 

Bom 129 A 
——Ss. 4 (1) and 17 i and 3 (f) — -Acquisi- 
tion of land for Boa ding house sites to landless 
labourers in rural areas — It is for public pur- 
pose Bom 129 C 


——S. 4 (1) — Notification under — Publica- 
tion in the locality — Notification issued on l-l- 
1970 — Published in gazette on 17-1-1970 — 
Publication in locality effected on 18-8-1970 
i. e., after 21 days period for filing objectiors had 
expired ~ Notification is invalid All 188 A 


——Ss, 4 (1), 6 — Two separate S. 4 (1) noti 
fications issued in i ai of , different picts — 
Single notification S. 6 setae ors all ae 
plots is not illegal 

——Ss. 5-A and 17 (4} — 30 days time atte 
S. 5-A — Time limit is not in respect of comple- 
tion of enquiry Bom 129 F 
S. 5-A — Recommendations of Collecter and 
record of proceédings — Cannot be replaced by 
notings and goings in the Seczetariate —- Re- 


—— $ 





quirement record is mandatory demanding 
strict Neat iance All 188 Cc 
——S. 6 — say) also 

{1)° "Ibid, S.°4 (1) All 188 B 


(2) Rajasthan Land Acquisition Act (853), 
4 Raj 108 A 
——S. 6 (3) — Declaration under S. 6 — When 
open to challenge Bom 129 B 


——Ss. 6, 17 — U. P. Zamindari ae and 
Land Reforms Act a of 1951), S. 122-C — 
U. P. Zamindari Abolition and Land Reforms 
Rules 1952, R. 115-L — Requirements under the 
U.. P. Act and Rules are not conditions pre- 
cedent to the acquisition under the Land Acquisi- 


tion Act Al 166A 

eat 6 — a a land is needed for 
ose’ — Conclusiveness 

Seon eer All 166 B 


——S..6 — Does not contemplate any ex parte 
enquiry . All 188 D 
——S. 6-A (as in West Bengal) ~ — _Non-co-npli- 
ance with a ffect of Cal 149 C 
——S. 9 (3) —' Notice to persons eateries — 
Non-service of not wilful or mala fide — Even 
if petitioner was entitled to notice app 
will not vitiate acquisition proceeding and 
award Cal 149 D 
TE s. 16, 18 and 50 (2) — ee in = 
land acquisition `` procee a persor fo: 
whom aad has been cei ge by the State,’ AIR 


Land Acquisition Act (contd.} 

1971 All 426 and AIR 1972 Punj and Har 59. 
Dissented from Andh Pra 184 CG (FB 
9, 16 — Order for recovery of passessior 
under — One of tenants of the owner, challeng: 
ing validity of order —- Suppression of materia. 


‘facts and averment of false statements im wri 


petition — Petition held ae be dismissed or 


that ground alone Cal 149 A 
nS, 17 a s See also l 
H Ibid, S. 3 (9 Bom 129 A 
2) Ibid, S. 6 All 116 A 


S, 17 — Object and effect of. AIR 1974 
Kant 158, Dissented All 166. C 
S. 17 — Arable land — Meaning of Bhumi 
dari plot — Presumption All 166 D 
S. 17 ky amended by Mah. Act No. XLV 
of 1978) — Acquisition —— Suitability of ae 

Bom 129 H 
—-—-§, 17 (as ‘amended by Mah. Act No. XLII al 
1973) — Acquisition — an of mala fide 
—— Proof —. Nature of burden Bom 129 ] 
——~S. 17 (1) — See also Ihid, S. 4 (1) 

Bom I29 € 
<3. 17 (1) (as amended by Maharashtra Aci 
No. XLI of 1973) — Interpretation — Rule ol 
ejusdem generis — Not applicable 

Bom 
———§, 17 (4) — See also Ibid, S. 5-A 

Bom 129 F 








mm, 17 7 (4) (as amended by Mah Act No. 


XLII of 1973) — Exercise of power under — 
ee carne Bom 129 E 
——-S. 17 4} (as amended by Mah. Act No. 
XLII- of 1973) — Opiaion formed by authority 
while exercising power under S. 17 (4) — Scope 





of Pera is very’ limited Bem 129 G 
aes l 
Gp "tha S. 16 Andh Pra 184 C (FR) 
(2) Civil P. C. (1908), S. 146 
Andh Pra 


134 B (FB) 


s. 23 ~~ Market value — Determination o 


-- Previous judgments , determining value of 
similar Iand in neighbourbood —- Admissibility’ 
. Orissa 78 


——§. 50 (2) — See Ibid, S. 16 
Andh Pra 184 C (FB) 
rS. 54 — Right to appeal against determina- 
tion of compensation —~ Person for whose be- 
a land. is acquired if can be granted leave 
prefer appeal — Judgment in C. C. ©. A 
nsi ete, HAP), Overr 
‘Andh Pra 134 BD (FB) 


aren "54 —» Acquisition of land for University 
— Appeal by University against award of com- 
aaa — Petition of Land pt em Officer 

or ‘transposition - as appellant held was vitiated 
by gross negligence ' Andh Pra 184 E (FB) 


Limitation Act (9 of 1908} 


S. 12, — See Tenancy Laws — Bombay 
Tenancy and Agri oe Lands (Vidarbha Re- 
gion) - ‘Act (1988), S 114. - -- Bom 109 
S. 19 — See Thid, S, SC 835 € 
———-§. 21 (8 o ake a a 19 —- Acknow- 
ledgment made by karta of erstwhile joint Hindu 
Tradin family pi its severance ~~ Whether 
binds former members so as to save limitation. 
AIR 1945° Bom 511, Overruled SC 835 C 


Limitation Act (86 of 1968) 


—-§. 5 — See also 
ay Civil P, C. (1908), S. -100 
{3 Givit E. G (£909), S. 110 


All 159 F 
All 159 Æ 
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limitation Act (1963) (contd.). 

{8) Karnataka Motor Vehicles Taxation Act 

(1957),'S. 15 Kant: 69 
—~S. § — Application for condoning delay in 
fling appeal — Applicant must show not only 
sufficient cause for delay but also explain whole 
period of delay, day by day All 159 A 
——S. 5 — Application under Section 5 for con- 
Boning delay in filing appeal — gt iat côn. 
siderations to be borne in mind in dealing with 
application indicated All 159 B 


——S. 5 — Proof of sufficient cause is condition 
precedent for exercising jurisdiction under S. 5 
— Scope of enquiry after proof of sufficient 
cause indicated All 159 G 
——S. 5 and S. 14 — Combined effect of when 
to be considered indicated — Application to be 
decided only under S. 5 -~— Considerations matē- 
rial and relevant under Section 14 cannot to 
some extent and manner be invoked 

All 159 D 


———§. 5 — Condonation of delay — Applicant 
insisting upon his right for exclusion of time 
under statute under impression that appeal was 
within time — That would not contitute suffi- 
cient ground for condonation of delay 

Delhi 107 B 
——S, 12 (2) — Vacation period intervening be- 
tween dates of order and copy application — 
Cannot be excluded as time requisite for obtain- 
ing copy. AIR 1984 Pat 4: AIR 1916 Pat 317; 
AIR 1929 Pat 515; ATR 1961 Madh Pra 244; 
AIR 1915 Nag 117: ATR 1966 Raj 111; ATR 1922 
Oudh 89 and (1913) 11 Ind Cas 387 (Cal). Dis- 
sented from Delhi 107 A 


——S5, 14 — See also Ibid, S. 5 All 159 D 


——S. 14 — Benefit of section —- Bona fide 
prosecution of claim Mad 117 
S. 15 (2) — See Prohibition — ,Bombay Pro- 
hibition Act (1949), S. 146-A Bom 125 


. 97 —- See Ibid, Art. 65 Mad 124.A 
——-§. 29 (2) — See Karnataka Motor Vehicles 
Taxation ‚Act (1957), S. 15° Kant 


——Art. 47 —. Suit for money paid upon exist- 
ing consideration which afterwards fails — Start- 
ing point of limitation Pat 118 


———Arts. 64 and 65 — Adverse possession — 
Possession of suit property by plaintiff ‘neither 
found to be exclusive nor accompanied by requir- 
ed animus to establish adverse possession — 
Held plaintiff had failed to establish his title by 
adverse possession’ Kant 75 D 


——Art. 65 — See also [bid, Art. 64 . 
T ; Kant 75-D 
—-—Art. 65 and S. 27 — Adverse possession — 
Suit for possession based on title -—- Burden of 
proof is on the defendant who claims the right 
te property by way of adverse possession 
$ fp Mad 124 A 
—— Art. 116.— Exclusion of time — Second ap- 
peal — Time taken’ in obtaining certified copy 
of original order whether to be excluded -© 
Eos : | Delhi 111 A 
Art. 186 — Inclusion of new items of pro- 
perties in execution petition’.after 12 vears from 
the date of decree, is barred by limitation and 
cannot be proceeded with in execution case 
Pat 118 B 
M. P. Homoeopathic and Biochemic Practitioners 
Act (26 of 1951} 











——-§. 19 {1) — Registered practitioner under the. 


Act — Dogs not become registered medical prac- 
titioner under .Drugs and Cosmetics Act {1940) 
and Rules thereunder Madh Pra 50 A 


M. P. Land Revenue Code (2 of 1955) 

S. 226 (2) — Land acquisition proceeding 
for abadi — Enquiry —- Modes of — Enquiry of 
judicial nature not obligatory — Enquiry cannot 
be challenged on ground that personal hearing 
not given . Bom 115 A 


Madras City Municipal Corporation Act (4 of 
1919) 





See under Ami ipa tie 
Maharashtra Zilla farishad and Panchayat Samitis 
Act (5 of 1962) 
See under Panchayats. 


Mahommedan Law 
Hanafi school — Guardianship -=> See 
Guardians and Wards Act (1890), S. 19 
Andh Pra 128 
Maintenance of Internal Security Act (26 of 1971) 
See under Public Safety. 


Manipur Fishery Rules (1971) 
——R 31 — Option to a co-operative society 
— When can be granted Gauhati 43 B 


——-R. 31 (2) (c) — Clause is not only a condi- 
tien precedent but also a mandatory condition 
| Gauhati 48 A 





Maxims 
“Res ipsa loquitur — See Tort —- Damages 


SC 700 A 
Motor Vehicles Act (4 of 1939) 


——-§, 48 — Refusal to grant permit — Issue of 
permit refused after granting temporary permit 
for mini-buses and ang applicant to produce 
documents for the vehicles for issuing permit — 
Validity — Estoppel All 162 


——S. 59 (1) — Application for transfer of per- 
mit on ground that permit holder was benamidar 
for petitioner — Regional Transport Authority, 
if can decide question of benami All 185 


S. 110-AA — Workmen’s Compensation Act, 
1923 —— Motor accident: — Application 
under M. V. Act -— Subsequent application 
under Act of 1928 dismissed for default — Effect 
— Government's liability for negligent driving 
of its vehicle in project-area _ Andh Pra 122 A 


=S. 110-B — Rashness and negligence — 
Driver of truck while driving on. wrong side 
knocked down the cyclist — Held facts eloquent- 
ly speak for rashness and negligence of truck 
ver l Delhi 127 A 
——S..110-B — Determination of compensation 
to be paid to wife of deceased — Consideration 

of chances of widow’s remarriage 
Delhi .127. B 


——-S. 110-B — Fatal accident claim — Deter- 
mination -of compensation —- Inflation and rising 
wages cannot be ignored — Relevant date 
bo "Delhi 127 €C 
——§. 110-B — Fatal accident claim — Com- 
pensation to minor son Delhi 127 D 


S. 110-B — Lump sum‘ award — Award 
made: on basis of amount contributed by deceas- 
ed towards maintenance ot defendants on date 
of his death — Plea that it should be reduced 
by at least 30 per cent. rejected 

5 . Delhi 127 E 


——S. 110-D — Appeal filed under — Cross-, 
objections if can be fled Andh Pra 122 B 
MUNICIPALITIES = ` 2’ 
—Calcutta Municipal Act (88 of 1951) - 
——§. 3 — See Ibid, S$. 527 (17) and ya 
a Cal 133 A 














| oe 


' «tion. need not hè; file 
„Judge - ‘Filing -petition arith Designated Officer . through:.co-accused - 


12 
' "Municipalities. - ~— Calcutta Municipal Aet icontd,) 


ai i. 5 (60) ~~ See ibid, S. 527 (17) Panes a8) ` 


——-§, $49 —. See Ibid, 
i S; 850 — See: tbid, 
Š. ‘361 — See Thid, 
——S, 362 = See Ibid, 


S. -527 (17) ee ds 

S. 527 (17) and a8) 
Cal 133: A 

S. 527 (17) aA a8) 
Cal 133 A 


S. 527 (17) and (1) 

: Cal 188 A 
oa 527. 17) and (18); 362, 361, 350, 349, 
5 (60) and 8 — Public street — Right cf Cor- 

poration to permit erection of hoardings 

Cal 183 A 


—City Sai of Nagpur Corporation ‘Act, 1948 (2 of 


-119 b) — Owner occupied housa con- 
“structed before 1-4-1940 -— Revaluation — An- 
nual letting value—Assessment of—Proceture— 
` Provisions of C. P. & Berar Letting of Houses 
~ Rent Control Order, 1949, whether tad ee 
able 


Madras City Municipal Corporation Act (4 of 


1919) 

5, 105. (2) and (8) (a) — Notice of vacancy 
and claim for vacancy remission in the same 
“notice not invalid Mad 128 A 
—U, P. Municipalities Act (2 of 1916) 

———S.- 80 —+-Supersession of Municipal Board 
— After receipt of show cause notice Board 
authorising President of Board to submit mterim 
reply and the final reply —- After looking into 
-records and considering the matter fully he admit- 
ted the charges in final repely — Held the Gov- 
ernment was justified in acting upon final reply 
and superseding the Pear E SC 








` Natural Justice 

Sée (1) Civil P; C. (1908) S: 115 
. SC 789 B 

_ 2) Telegraph Rules (195 1), R. .422 

; SC 789 C 

Orisa Gram Panchayat Act (1 of ssc i 


‘See ‘under Panchayats. | 


; Orissa. Merged Territories (Village Offices. Aboli- 
' * tion) Act (1962) (Orissa Act 10. ‘of 1963) 


=S. 5 (1) — Proof. of actual cultivating “ pos- 


session, —- When necessary. (1974) 2 Cut WR 
1098 and (1973) 1; Cut WR 203, Partly’ overruled 
oe 69 

PANCHAYATS 


' Bombay Village Panchayats--Act (3 of. 1959) . 
Ss, 27 and- 28. — Election of memb=ars of 


Panchayat -— Term of office of members under . 


$327.-is- subject to other Pinon of Act faclud- 
- ing S: 28 (2) :- 
———S, 28 = See Ibid, S: . 27 > . SC 768 


e =- Haryana Gram Panchayat Rules (1971) 


Panchayat Act (4 of 1958). < 9:2) (s applied 
to Haryana) ` , Punj 122 
mt, 89 (b) —. See Eor iag Punjab Gram’ 
Panchayat Act (4 of. 1953), S: 9 (2). {as applied 
: td Haryana) | Punj 122-C. 
—Maharashtra 
' Samitis Act (5 of 1962) 


eG, 27 — Election petition, Gling. E | —— ' Peti- 
a personally. with istrict .- 


sete >, —.: See Ibid, 5. 13-0 


armen SS, 


' SC 768.. 
ee 396 — ‘See hid, S. 34. 
A i S: Precedents 

—-R. 88 — See Panchay ats X- Punjab Gram ` 


C Prevention of Corruption | ‘Act @ of 1947) 


Zilla Parishad and’ Pee 
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Panchayats — Mah. Zilla Parishad and- Panchaya 
Samitis Act (contd.} 


or the competent Officer’ valid — AIR ‘1968 Bom 


259, Overruled Bom 105 (FB) 


.—-Orissa .Gram Panchayat Act (1 of .1965) .. 


+S. 25 (1) (h) — Petitioner on appeal reinstat: 
ed .in service — He wi eemed to be con- 
tinuing in service though factually he had not 
ee by ost- Orissa 68 B 
a) Disqualified. candidate. —-. Can 

dale election if he has filed nomination 
' -Orissa 68 G 
—Punjab Gram Panchayat Act {4 of 1953) 


§. 4 —-See Ibid, S. 18 -O 





Punj 112 (FB) 
Punj 112 (FB) 
S. 9 (2). Second Proviso (as amended in 
Haryana) — Meeting for motion of no confi- 
dence against Sarpanch «+ Previous permission 
of Director. — Necessity: .- Punj 122 A 
S. 9 (2) {as applied to Haryana) Proviso — 
Village Panchayat constituted of 7-members ~~ 
Death of two — Remaining 5 passing a resolu. 








_ tion of non-confidence against Sarpanch — Re- 


solution held valid Punj 122-5 
S. 9 (2) (as applied to Haryana) — Haryana 
Gram Panchayat Ruies (1971), Rr. 38, 39 (6) — 
No-confidence motion against Sarpanch. — Man- 
ner of voting should be by secretballot and not 
by show of hands -~ Petitioner participating in 
meeting — Plea of estoppel is available 
Punj 122 
Ss. 13-0. 4 and 5 — ‘Notification demarcat- 
ing and constituting Gram Sabha in Tehsil. duly 
issued — Reconstitution of Gram Sabha—Misdes- 
cription in notification — Effect on 
., : Punj 112 (FB) 








r 
_—— 


. Partnership Act {9 of 1982) 


m 4 — See Limitation Act er S. 21 
(2) (b) SC 835 C 
5 — See Limitation Act (1908). S. 21 


VEPER 


(2) (b) 


C 835 C 
ane, 45 — - See Limitation Act (1908). S. 2r $ 


SC 885°C 
S. 69 — See Civil P, C. (1968), Rae ILR. 9 


387 C 
Penat Code {45 cf 1860) l 


$s, 34, 302 and 326 — Conviction with the 
aid of S. 84 — Common.: intention as distinguish- 
ed from, similar intention -has to. be proved, . ., 
“Orissa 79 A 
100. 802 and 304. Part II = Right ot. 
private defence does’ -not arise on’ mistaken 








notions ahount its existence Orissa 79 B 
302 — See, 

(1) Ibid. S 34: Orissa 7A 

(2) Ibid,. S.. 100 - Orissa 79 B 


——S. 304, Part n, — ‘See Ibid, S. 100 
- Orissa 79-B 
Orissa T9 A 


Division Bench ruling | — Binding effect of ` 
SC “844 B 


“Ss. 5.(1) (d) and '5‘(2) — Conviction Ap- . 


preciation of’ evidence: — ‘ Discrépancy in” pro- 








Q. secufion evidence — Appellant alleged’ to’ Kuve 


demanded ‘bribe through’ co-accused’ `- Absence 
of evidence to show that appen e ever demand- 
ed “bribe. Prosécution -eviderticé held was insuf-- 


- ficient to establish beyond reasanable “doub*-trat 


“ahnellant dernanded * bribe : . from.: “complainant 


SC ‘ae 739 
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Frobatiom of Uttenders Act (20'of 1958) ° ` 
———Ss. 6, 11 (1) -- Scope and. applicability o* 
S$, 6 — Supreme Court in appeal undef Art.. 186 
of Constitution, 1f can -take notice’ of .S. 6 (1) 
for the: first time — Decision of Bombay High 
Court Reversed on point: of sentence SC 730 
———S. 11 (1) — See Ibid, S. 6 SC 730 
H PROHIBITION l 
—Bombay Prohibition Act (25 of`1949) 

——S, 146-A — Scope — Provision does not 
exclude -application of Limitation Act Ss. 4 ta 
24 — Period of notice given under S. 80, Civil 
P. C. has to be excluded Bom 125 


a 





PUBLIC SAFETY 


~-Maintenance of Internal Security Act (1971) 
~—— S, 3 — Order of detention — Delay by Dis- 
trict Magistrate in submitting report to Govern- 
ment —- Convincing explanation — What is 

| SC 734 A 
——S. 3 — Disturbance of public order -— Held 
on facts. that the ground though amounted to a 
single. incident did have a nexus with the dis- 
turbance of public order SC 734 B 


=—S. 8 — District Magistrate before passing 
order of detention wifluenced by other materials 


‘on record — Detention is illegal SC 734 D 


,~——-Ss. 3 and 8 — Solitary ground furnished to 
detenu truncated and Gcficient in material parti- 
.culars affecting detenu’s right to make effective 
representation — Detention is illegal 

SC 754 


SeN, 3: — Armed robbery or decoity in run- 
ning train — Matter whether of law and order 





or that of public order . SC 780. B 
-—S, 8 — See 
(1) ‘Ibid, $.:38 SC . 754 
(2) Constitution of India, Art. 32 
i wae SC 780 A 





S. 8 (1) — Order of State Government re- 
‘jecting representation of detenu — Detention 
' is not illegal because order of rejection is not 
. .. speaking’ order - ; 3 SC 734 E 
` ———§, 14 — Power of Central Government to 
revoke or modify the order of detention 

; M o ; . SC 734 C€ 








. Punjab Co-operative Societies Rules (1963) 
_ See under Co-operative Societies..  - 
Punjab General Sales Tax Act (46 of 1948) 


See .under Sales Tax. 


~ Punjab Gram Panchayat Act (4 of 1953) 
See under Panchavats. 
Railways Act (9 of 1890) `` 


.=—-_S, 72 (as amended in 1961) — See Contract 
. Act (1872), S. 1 - ane ` SC 879 A 


. ——S. 73 — See Ibid, S. 76 . SC 879 B 
_. ——S, 78, Cl (H — Fraud by consignor — 
Proof .of — Fraud like any .other charge of a 

_ criminal offence whether made in civil or cri- 
minal proceedings, must be’ established bevond 
` reasonable doubts - SC 712 


 te—Ss, 76; 78 (d) and 78 — Scope and. appli- 
cability — Delay in delivery ‘of goods due to 
negligence. of railway -—. Breach of contract — 
-Suit for damages — Case not falling under Sec- 
‘ tion.'76 — Suit held not barred SC 87 











nS. 78 (d) — See Ibid, S.-76- ` SC 879 BD 


ree 
= ° 


‘ trade or commerce ~ 


9 B- are made. ` (1970) 26 -STC 416 (Man Reversed Ci 
€ ge 7 + + si vi 7 ae y 4 0 ` 


+ 
e 
t 


-Rajasthån Land “Acquisition Act (24 of :1953) ` 


——Ss. 4 and 6 — ‘Notification under S.-6 re- 


, ferring. to earlier notification under Section 4 — 


Notification is conclusive- proof of acquisition of - 
the land by the Government Raj 108° A 
S. 6 — See Thid, §. 4 Raj 108 A 
Ba Public Demands Reeovery Act (5 of 





——S. 3 —- Requisition for recovery —- Recovery 
of dues for licence of liquor — Requisition sign- 
ed by Assistant Commissioner, Excise and Cus- 
toms and not by the Head of the Department 
is not invalid - Raj 112 D 
——S. 3—Requisition for recovery is not invalid 
merely because it mentions names of several per- 





` sons as defaulters ; Raj 112 E 
-—~S. 4 -= See also Civil P. C. (1908),. Sec. 
tions 100-101 Raj 112 C 
-—S. 4 — Certificate under — Failure to 





specify period for which demand was due — 
Does not invalidate certificate Raj 112 B 


sas ris Public Demands Recovery Act (5 of 
——S. 8 (8) — See Civil P. C. (1908), S. 100 


l i Raj 112 F 
Registration Act (16 of 1908) ; 

S. I7 — See Hindu Law — Family Settle- 

' SC 807 





ment 


Representation of the People Act (43 of 1951) 
——S. 77 — Election expenses — Finding about 
hiring charges of truck — Interference in appeal 
‘Supreme Court SC 785 
——Ss. 82 (b) and 86 — Civil P. C. (1908), 
O. 8, R. 2 — Applicability of S. 82 (b) — Sec- 
tion 82 (b):is mandatory — Plea of non-joinder 
can be taken at even late stage — Order .8, 
Rule 2 no bar SC 744 A 
83 — -Material.-facts and. particulars — 
Meaning of and distinction between 








SC. 744 C 
S. 86 — See Ibid, S. 82 (b) SC.744 A 
—-—§, 116-A — Sze also Ibid, S. 77 
SC 785 B 
——S. 116-C — See 
(1) Ibid. S. 77 SC 785 B 
(2) Ibid, S. 116-A SC 785 A 


Sale of Goods Act {3 of 1980) 


S. 32 — Contract of sale — Delivery, and 
payment of price —- When to be made | 

-- Raj 98 B 
——-S. 36 (2) — Contract not specifying date of - 
delivery —. Goods must be delivered within ‘rea- 
sonable time — Reasonable time in a given case 
— A question of fact depending upon facts and 
particular circumstances Raj 98 A 


SALES TAX 


—Benga] Finance (Sales Tax) Act (6 of 1941) 

S. 66 (2) (as extended to Delhi) —--See Union 

Territories: (Laws) Act (1950), S. 2 - - 
SC°714 A 


—Central Sales Tax Act (74 of 1956) 


S. 2 (c) read with’S. 14 — See Sales Tax — 
‘Puniab. General Sales Tax Act (1948), ae 


(a) (i) 
——S,.-8 — Sale in the course of inter-State 
Test to determine - 

- Cal 1386 A 
S. 14. Cl. (iv) -— As amended by Act-61 of 
1972 — “Iron and Steel’ — Interpretatidn of — 
„Obiect is to tax sales of goods of each variety 
and’ not the sale of substance out of which they - 














0A 


14 SUBJECT INDEX, A. I. R.. 1976 APRIL 


Sales ‘Tax (contd,} 
—Punjab General Sales Tax Act.(46 of 1948) 
SS. 5 {8) (a) {i) and 11-AA {as amended 
by Act (7 of 1957) ) — Assessee registered dealer. 
in cotton — Assessment year 1961-62 ~—— Assess- 
ment made according to provisions of Act prior 
to amendment — Held fresh assessment hes te 
be made according’ to S. 11-AA 

S. 11-AA fas amended by Punjab General 
Sales Tax (Amendment and Validation) Act {7 of 





1967) — See Ibid, S. 5 {8) (a) ìi) SC 769 
—{. P. Sales Tax Act (15 of 1948) 
——S. 7 {3) — See Ibid, S. 7-A SC 756 





-—Ss. 7-A and 7 (3) — U, P. Sales Tax Fules 
(1948), R. 41 (3) — Returns filed by assessee 
disclosing assessable income — Provisional assess- 
ment made by Sales Tax Officer to the best of 
his judgment — Validity SC 756 
—U. P. Sales Tax Rules (1948) 

-R. 41 (3) — Sve Sales Tax — U. P. Sales 
Tax Act (1948), S. 7-A SC 756 


Special Marriage Act (43 of 1954) 

——§. 25 — Application by C against A under 
S. 11 for decree of nullity —-, Application by A 
against B under Section 25 for decree of nullity 
en ground that on date of marriage B was pre- 
gnant by other person — C held was not neces- 
sary ‘patty ‘to proceeding under S. 25 All 164 


Specific Relief Act {47 of 1963) 
—_—S. 6 — Recovery of possession — Claim 
based on anterior possession — Mere allegation 
without proof of actual possession not enouzh 
i : Raj 108 C 
S, 20 — Agreement hêt by rule of frustra- 
tion — Duty E Court All 150 B (FB) 
Sugarcane Control Order (1966) 
Cl. 5 (1) and (8) — Power to grant exemp- 











tion from payment of additional price — Is not 
independent of the power to determine addi- 
tional price: ' SC 775 B 


C1. 5 (8) — Power to grant exemption to 
factories from payment of additional price — 
Sugarcane’ growers are to be heard befpre grant- 
dng exemption aa C 775 A 
——Cl. 5 (6) — The, manner of paymert of 
additional price dees not affect the right and 
interest of growers to claira additional price | 
~ oe SC ‘775 C 
Tami] Nadu Board of Revenue Standing Order 
No. 15 E l 

——Paras 2, 88 — Land described in revenue 
records as poramboke; used as burial ground — 
Presumption ‘and’ onus: of proof | Kant 75 A 
Tamil Nadu Board of Revenue Standing Orders 
Para 10 —-‘See Tamil Nadu Forest Act 
(1862), S. 26 - A Se oR ae . it + SC 853 
———-Para: 14. — See Tamil Nadu Forest Act 
(1882), S. 26 -n . SC 853 
me—iPata 38 — See Ibid, Order No. 15, Pera 2 
are ne „Kant 75 A 

——~Para 40 {4) and (6) — See Tamil Nadu 
Forest Act (1882), S. 26 „|. SC 858 
Tamil Nadu Forest Act (5 of 1882) 
8 96 —- Rules framed under, Land Grant 
Rules, R. 7 (A) — Tamil Nadu Board of Re- 
venue Standing Orders, Paras 40 (4) and (6), 10, 
$4‘. Kumki lands in South Kanara — Rights 
én — Condition abridging such sights in assign- 
ment: — By executive order — Condition is 
wivlative of Arts. 19 and 31 of the Constitution 
w- Assignment without the ‘condition nee ae 











Tamil Nadu Land Grant Rules (1960) r 
——R. 7 (A) — See Tamil Nadu Forest Act 
(1882), S5. 26 SC 853. 


Telegraph Act (18 of 1885) 


S. 5 (1) — Power under ~~ Conditions for 
exercise of — ‘Public emergency’ — Meaning — 
Economic emergency whether covered by the ex- 
pression : SC 789 A 


Telegraph Rules (1951) 


R. 422 — Scope — Order disconnecting tele- 
phones on ground of misuse — Order suffers 
from apparent defect of jurisdiction and is vitiat- 
ed ~— Misuse is not a ground germane to action 
under Rule 422. (1974) 76 Pun Ee 


Reversed , 
TENANCY LAWS 


——Âssam State Acquisition of Zamindari Act 

{18 af 1951) 
-—-S. 3 — See Civil P. C. (1908), O. 1, R. 10 (2) 
; Gauhati 41 


—Bombay Tenancy and Agricultural Lands Act 
‘| (67 of 1948) 


—Ss. 32-P (2), 82-PP — Tenant’s purchase of 
land declared ineffective in 1964 and order of 
disposal made in 1969 —— Section 32-PP enacted 
thereafter with retrospective effect from 1965 — 
Tenant exercising option to pete and stay 
obtained -—— Order of disposal must be held to 














be patently erroneous Guj 53 
———§. 82-PP — See also Ibid, S. 32-P (2) 
Guj 53 
S. 32-PP — Application under — Jurisdic- 
tion of Revenue Tribunal Guj 53 B 


S. 85 — Juwisdiction of Civil, Court — Dis- 
pute as to whether tenant in possession has be- 
come statutory purchaser — Dispute is to 
decided by Tribunal under S. 68 and hence 
jurisdiction of Civil Court is barred 
: ; Bom 160 B 
~—Bombay Tenancy and Agricultural Lands 
(Vidarbha Region} Act (99 of 1958) 
——-S. 114 — Appzal — Limitation — Decision 
given by Tehsildar at a place which was not the 
regular office — Limitation begins from the 
date of communication of decision Bom 109 


—Karnataka Land Reforms (Second Amendment 
and Miscellaneous Provisions) Act (31 of 1974) 


S. 4 — Suit for enforccment of easementary 














rights —' Section 4 not applicable — Ex parte 
temporary injunction’ — Grant of — Permissi- 
bility —.Remedy open to defendant -.3?Kant 66 

S. 4 — Ad interim injunction in respect of 


agricultural: lands‘ — Provision is not directory —— 
Court must first issue notice to defendant and 
consider his objections before making any order 
Sees re Kant 67 B 
—Kerala Land Reforms Act (1 of 1964) 
—---S, 4-A — See T. P. Act (1872), S. 92: 
Re a g ; Ker 62 A 
= uropa Payment (Abolition) Act (19 of 
——-S. 2 (f) + See Ibid, Si 25 {2}. Ker 51 
Ss. 25 {2), 2 (Œ) — Arrears of: thiruppuvaram 
deemed fully discharged — Provision if and how 
far not violative of Art. 19 (1), (f); Constitution 
of India . ° ` Ker 51 
=e Consolidation of Holdings Act (5 of 
‘_—-S, 80 — Contract for sale of land or decree 
for specific performance of the contract — 
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Tenancy Laws — U. P. Consolidation of Hold- 
ings Act (contd.) i 

Whether creates “interest” in land. 1972 All LJ 

549, Overruled All 150 A (FB) 


—U. P. Zamindari Abolition and Land Reforms 
Act (1 of 1951) . Á 


—.—S§. 1 (3) and S. 2 m — Land held‘on T-T- 
1949 by a limited liability company for purposes 
of housing scheme — Notification withdrawing 
exemption granted earlier and applying provi- 
sions of Act to the areas — Validity cii 


: 'S 
——S. 2 (1) — See Ibid, S. 1 (8) SC 704 


_.—§, 192-C — See Land Acquisition Act 
(1894), S. 6 All 166 A 
———Ss. 172 and 174 — Applicability — Distinc- 
tion between the two contingencies in which they 
are to apply — Scope and ambit of words “in- 
herited an interest in any holding” in S. 172 — 
Spl. Appeal No. 97 of 1965, Dj- 5-10-1986 (All), 
Reversed SC 844 A 


——§, 174 — See Ibid, S. 172 SC 844 


—U,. P. Zamindari Abolition and Land Reforms 
Rules (1952) 


——R. 115-L — See Land Acquisition Act (1894), 
S. 6 All 166 A 


pee 
Thiruppuvaram Payment. (Abolition} Act (19 of 
1959) 


See under 'Fenancy Laws, 

Tort : 

——Damages — Liability —- Accident resulting 
in death, ie to overturning of a Bus — Absence 
of explanation by Driver regarding the cause of 
overturning of Bus — Maxim ‘res ipsa Joquitur’ 
would be attracted SC 700 A 


Malicious * prosecution — Suit for damages 
— : Presumption of malice arising — Onus of 
rebuttal is on the deferidant ~ Ker 49 
._- Negligence --» Presumption —- Damages — 
Vicarious liability —- Accident resulting from 
overtuming of bus — Absence of explanation by 
driver as to cause of overturuing.— The ‘owner 
as well ‘as the driver liable for damazes 

E E C 700 B 








Transfer of Property Act. (4 of 1882) 
—-—§. 1 — Act not applicable to the area of 
the erstwhile Travancore State — Matter nat 
covered by rules of common law ~ Questions 
relating to transfer of property are decided in 
the concerned area:on general rules of justice, 


equity and good conscience Ker 62 B 
——S. § —- See Hindu Law — Family Settle- 
ment . SC 807 
——§. 9 — See Hindu Law — Familv Settle- 
ment SC 807 


——Ss, 14, 16 and 17 — Rule ‘against perpetuity 
ais ae na — Incidence of — Involyément 
of public policy, in the rule, Mad 102 C 
—— S$ 14'—— Rule against perpetuity apri to 
private trusts also Mad 102 D 
——§, 16 — See Ibid, S. 14 Mat 10¢ C 


——S, 17 — See Ibid, S. 14 Mad 102 C 

——S, 92 — Rule of Subrogation — Redeem- 

ing co-mortgagor if can claim to be mortgagee 

within Section 4-A of Kerala Land aa fH 
er 


T. P. Act (contd.) > 

—S. 106 — See Houses and Rents — Andhra 
Pradesh Building (Lease, Rent and Eviction} 
Control Act (15 of 1960), S. 10 SC 869 A 
——§, 106 — Monthly tenancy —- Lease deed 
containing confract to contrary — Notice to qui 
— Validity l . Mad: 120 
——S, 109 — Right of lessor’s transferee — 
Transferee of part of the leased property if and 
when cannot terminate by quit notice the lease 
in respect of the part transferred Madh Pre 55 
——-S, 111 — See Ibid, S. 108 Madh Pra 55 


———S, 128 — Delivery of property — Deposit 


by A_in joint names of himself and B payable 


to either or survivor —- Held, 
of. money by A to B 


Trusts Act (2 of £882) 


-—-S, 8] — Advancement — Deposit in bank 
in‘ joint. names payable fo either or survivor — 


there was no gift 
Bom 153 B 


On death of one, there fs resulting trust in 
favour of his heirs, unless facts and’ circum- 


stances show contrary intention - 


Bom. 153 C 


Union Territories (Laws) Act (30 'of 1950) 


S. 2 — Notification dated 7-12-1957 issued! 
uader purporting to amend’ Seciiom 8 (2) of 
Bengal Finance (Sales Tax) Act, 1941 (as extend- 
ed to Delhi) — Inyalid —- Powers of Central 
Government under S. 2 — Statutory limits. TLR 
(1972) 1 Delhi 745, Reversed SC 714 A 


U. P. Coal Control Order (1972) aa 
——CI. 7 — Presentation of Railway -Receipts 
for counter signature of District Industries Ofi- 
cer, before taking delivery of coal — Imposition 
of condition at ‘the time by the Authority that 
the petitioner will not utilise the coal without 
his‘ prior permission is wholly unauthorised 
i All 178 B 
U. P. Consolidation of Holdings. Act (5. of 1954) 
See under Tenancy Laws., , a 
U. P. Municipalities Act (2. of 1916) 
See under Municipalities. 
U. P. Police Regulations > 


——Reg., 165 Gi} — See Criniml P. O. (1898), 
S. 514. | .. SC ase 








rt 


See under Sales: 'Tax.' 
U. Po Sales Fax Rules ($948) - 
See under Sales Tax. 
U. P. (Femporary} Control of Rent and Evictior 
Act (3 of 1947) 
_ See under Houses and’ Rents. 
U. P. Urban Buildings (Regulation of Letting, 
Rent and_ Eviction) Act (13 of 1972} `’ 
_ See under Houses and’ Rents, 
U. P. Zamindarf Abolition and Land Reforms Act 
(1 of 1955) a ' 
See under Tenancy Laws. 
U. P. Zaminda Abolition and Land Reforms 
Rules (1952} 
See under Tenancy Laws, 


Will - 


‘Construction of —— “Malik” —— Meaning of 
— Meaning is qualified bv circumstances and 
other words in will — [eld that only life estate 
passed though word “malik” was used in will 


SC 794 B 


U. P. Sales Tax Act. (I5 of 1948) 
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Will lcontd.) 
——Construction of — Principles —_ viskaltliahed 
principles ‘stated SC 794 A 


Words and Phrases 


spre ore on — =, Meaning of — See Rail- 
ways Act (1830), S .SC 879 B 
Expression ‘that H to say’ — Implica" ‘ion of 








SC 800 C 
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Words ‘and Phrases (contd.) 
Malik” —.- See. W ill — Construction of. 

_ . -SC 794 B 

Malik mustakil” — ‘The expression can be 

qualified by other words and circumstances ap-' 
pearing in the same document S 

Workmen’s Compensation Act (8 of 1928) -> 
- See Motor vee Act (1989), S. 110-AA 


ndh Pra 122 Ao 





. LIST OF CASES OVERRULED, peda AND DISSENTED FROM 


i : . ETC. IN A. I. R 
} Diss, = 
Over. 
š . ALLAHAB AD 
EAM 1922 Oudh 39 = 9 OLJ 486 — Diss. AIR 
1976 Delhi 107 A. - 
AIR 1930 Al: 182 = 1980 ALJ 297 — Over. 
`. AIR 1976 SC 879 B. 
Special. Appeal No. 97 of 1965, D/- 5-10-1966 
(All) — ‘Reversed. > ATR’ 1976 SQ’ 344. 
(1966) Spl. Appeal No. 640 of 1965. D/- 17-5- 
1966 (All) — Revers. AIR 1976 SC 807. 
AIR ‘1971 AN. 426 = 1971 All WR (HC) 102 — 
Diss. AIR 1976 Andh Pra 134 C (FB). 
1972 All LY 549 = 1972 RD 275 — Over. AIR 
1976 ‘All 150 -A (FB). ; 


ANDHRA PRADESH 


a970) C. C. C. A. No. 113 of 1971 (Andh Pra) 
‘wer, AIR 1976 Andh Pra 134 D (FB). 


BOMBAY 


AIR 1915 Nag 117 = 11 Nag LR 104 — Diss, 
- + AYP. 1976: Delhi 107 A. 
“AIR 1936 Bom 1 -= 37 Bom LR 920 —~ Diss, 
AIR 1976 Cal 129. 


“AIR 1945 Bom 511 = 47 Boni LR 470 — Over. 
. AIR 1976 SC 835 C. 
AIR 1968 Bom 259 (Pt A} = 1968 Mah L* 79 
' — Ovér, AIR J976 Bem 105 (FB). 
on Cri Appeal .No. 1502 of 1969. D/- 4-3- 
197] (Bom) — Revers. AIR 1976 SC 730. 


wre Appeal No: "412 of 1964; “‘D/-_18-6-1974 - 


Bom) — Revers. ATR 1976 SC 830 B. 
CALCUTTA | 
(1911) 11 Ind Cas 387 = 13 Cal LJ 544 — 


Diss. AIR 1976-Delhi 107 A 
saul L-ITJ 155 (Cal) — Revers. . AIR - 1976 
C 772 A. 
DELHI 
i ILR don) 1 Delhi 475: — Revers, AIR 1976 
l C 714 A.. 
GUJARAT 
ast Civil Spl. Appin. No. 1224 of ies pP- 


18-9-1974 (Guj) — Revers. AIR 197 
€83. 


KARN ATAKA 


AIR- 1974 Kant 158 (Pt 
184 — Diss.. “AIR 1976 All 166 C. 


6 SC., 
- ATR 1963 Raj 239 = 


A) = (1974) 2 Kant LJ 
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Dissented from in; Not F. =: Not Followed in; 
=i Overruled in; Revers. 


== Reversed in 
KERALA. . 


AIR 1971 Ker 248 — Re i 
t SC 859 yers. on facts AIR 1976 


AIR 1975: Ker 131 — Revers, AIR 1976 Ker. 54; 
l MADHYA PRADESH 


ATR 1961 Madh Pra 244 = aa i LJ 150 — 


Diss. AIR aly ae 
BRAS 
( me 26 STC 416 Mea = Revers. 
SC 800 A, 


AIR 1976 


ORISSA 
AIR 1963 Orissa 68, = ILR’ oo ‘Cut 690. — 
Over. AJR 1976 “sc 879 
(1973) 1 Cut WR 203 — oor overruled AIR 
1976 Orissa 69. 
(1974) 2 Cut WR 1098 — Partly Overruled AIR 


1976 Orissa 69. 
‘PATNA 
AIR 1916 Pat 817 (Pt. B) = 
Diss. AIR 1976 Delhi 107 A. 

AIR 1929 Pat 615 (Pt. AY=J10 Pat LT 545 — 
Diss, AIR 1976 Delhi 107 -A. 

AIR 1934 Pat 4 = 148 Ind Cas 981 — Diss, 
ATR 1976 Delhi 107- A 

AIR ae 79 (Pt FE) — Over, 


SC 
AIR 1968 Pat 62 /Pt. B) = 
Over. AIR 1976 SC 807. 
(1964) A. F. O. D. No. 152 of 1959. D/- 3-10- 
yi 1964 (Pat) — Revers, 


. ™ PUNJAB -” 
Mer : 
ATR 1972 Punj 59 — Diss. AIR 1976 Andli 


Pra .134 C (FB). 
1973 Cur LT 288 = 19728 Pun LJ 122 — Over, 
ATR 1976 .Punj 112 (FB): 


( Bete e LR.(D} 1 154 -- Revers. AIR: 1976 
S 
Oe eel: LR. 557 — Diss. . 


RAJASTHAN 


. 1963 Raj LW 229 — Diss 

‘AIR 1976 Andh- Pra‘ 128. 

AIR 1966 Raj 111 (Pt. A) = 
—— Diss. AIR 1976 Delhi 107 A. 


rr 
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Datta 
CI 
The Company Law 


Second Edition 1976 Rs. 120.00 


This edition is as Oompuetm, Compact, EXHAUSTIVE and HANDY as could be 
within its size and incorporates the amendments to the Act, relevant Rules and Statutes 
having a bearing on the subject. The Table of Cases contains 2600 cages and the Index 
has 7200 items which are more than any other book of its kind and size has. Case 
references have been io the popular reports easily accessible. Texts of all the sections 
of the Act have been printed so that reference to old editions on the subject may not 
be necessary. Some of the topics have been elaborately discussed with emphasis on the 
practical aspect of the problems that are faced in the day-to-day management of s 
company. 


COMPREHENSIVE COVERAGE : Annotated by a leading authority, the 
text contains cross-references to the Ccempanies Act, Foreign Exchange Regulation Act, 
Industries (Development & Regulation) Act, Monopolies & Restrictive Trade Practices 
Act, Rules, Notifications and Procedure, other allied Acts and Rules, ete., ete. 


EXPERT ANNOTATIONS — EMPHASIS ON INDIAN DECISIONS 
AND MODERN DEVELOPMENTS : The annotations are set out section by section 
supported by Indian decisions wherever available. Only in this way can you imme. 
diately refer to specific provisions of the Companies Act, 1956, you wish to consult. 
The author has encompassed a wide seope of material, dealing with such topics ag 
abuse of corporate morality, lifting the corporate veil, convertible debentures, shares of 
no par value, debentures geared to the cost of living index, capital gearing, valuation 
of shares, takeover bids—the aim being to better explain the more fundamental 
principles of company law. 


PROCEDURE : Wherever tkought fit, the procedure has been indicated, the 
relevant Rules with page numbers of she book where the rules have been printed. It 
further highlights the important developments of vital concern to the Lawyers, 
Chartered Accountants, Company Secretaries and Executives. 


HANDY : In one volume o? about 1700 pages, the book contains a Table of 
Cases with complete references, a simple comprehensive and reliable Index, and com. 
mentaries supported by Indian and Foreign decisions with reference to the relevant 
Rules and Notifications. 


COMMENTARY AND ANALYSIS BY EXPERIENCED AUTHOR : The 
Author’s other two books—Company Meetings & Resolutions and Company Directors — 
haye been found of great utility and have become very popular. With many years’ 
experience as practitioner and senior lecturer of University Law College, Calcutta, and 
visiting lecturer of Banks and other Institutions behind him and association with 
companies and managerial personnel, jhe author hag the necessary insight into your 
problems to provide simple and quick answers to the points that need be clarified. 


THE BOOK YOU NEED: It is the only book of its kind with a pragmatic 
approach. 





Eastern Law House Private Ltd. Publishers 
yy 54, Ganesh Chunder Avenue and 
CALCUTTA 7000138 Booksellers 
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Selected Law Books 


l. AIYER: Law of Contempt of Court, Parliament and Publie 
Servants (containing commentaries on Contempt 
of Courts Act 1971, and General Contempt Law 
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Nandi’s 


Civil Ready Referencer 
Edition 1976 Rs. 60.00 


Decisions are daily multiplying. It is difficult even for the busy practitioners 
to'keep pace with it. The Courts desire the propositions of law propounded by 
Advocates the sanction of decisions of superior Courts. Valuable time is wasted in 
futile search for decisions. 


This book will be of immense help to busy practitioners. The bench also may 
test the arguments of lawyers with reference to decisions. Reference of decisions on 


important statutes would be readily available. The book has no parallel. Subjects are ` ® 


arranged by guitable headings and those are well indexed. The decisions are up-to-date, 
Numerous Supreme Court decisions ace cited. The Index is methodically and scienti- 
fically arranged. 


It is a must for the Judges anJ-advocates, 


Saha’s 


Viarriage and Divorce 
Edition 1976 Rs. 50.00 





Sana’s MARRIAGE & Divornon gives a complete information on the subject 
supported by up-to-date decisions, bota Indian and abroad. The underlying principles of 
all matrimonial reliefs and grounds taereof in the background of the Special Marriage 
Aci, the Hindu Marriage Act, the Christian Marriage Act, the Indian Divorce Act, the 
Muslim Law of Marriaga and Divorce, the Foreign Marriage Act, etc., have been 
succinctly dealt with and discussed. 


The most outsianding feature of the book is the author's traversing the entire 
field of Indian law from ancient to modern age. ‘The chapter entitled ‘Marriage and 
Conflict of Laws” deals with a sabject which has not been discussed by any allied 
publication in India hithertofore. It is essential to the bench, the bar and the publis 
interested in this branch of the law. 


The Companies Act, 1256 
Edition 1976 Rs. 30.00 


The book contains the text of the Companies Act, 1956 as amended up to 
1 January 1976 with short notes. The new rules and several Allied Acts and Rules 
are also added. | 





54, Ganesh Chunider Avenue and 


al Bastera Law House Private Lid. Publishers 
~? CALCUTTA 700013. Booksellers 








ALL INDIA REPORTER, 1976 APRIL 21 
Vol. I Volume II 
Ready for dispatch Fast Progressing 


“Labour Law Journal Digest” 
(1966-1975) | (TWO VOLUMES) 


( With Special Supplement Volume) 
Editorial Committee: 





R. VENKATARAMAN, M.A.,,B.L. C. R, PATTABEI KAMAN, BAR-AT-LAW 
Managing Editor, L.L.J, Editor, L,L.J. 
S. VISWANATHAN, B.A,, B.L. B, R. DOLIA, B,Sc,, (HONS), B.L, 
Editor, L,L,J. Editor, L.L.J. 


Digest saves precious time and reduces strain hunting for a reference. It is a necessity. It is 
a book of daily reference. In the growing mass of Case Law one has to havz a Digest by One's side to 
dig up a Case or to trace a reference within a short time. 


Present L. L, J. Digest suffices the ahove purpose. It is a positive asset & an individual 
addition to your Library. It is the only key & the Index to Case Law reported in 20,000 pages of 
20 volumes of Labour Law Journal 1966 to 1975, It will soon repay the cost of its purchase in terms 
of TIME AND LABOUR saved and HIDDEN CASE LAW REVEALED. 


ORIGINAL HEADNOTES & ARRANGEMENTS 


This Digest consists “ORIGINAL HEAD NOTES” & SHORT NOTES of “LABOUR LAW 
JOURNAL”, 


It is arranged Alphabetically, Act-wise and Section-wise. Cross-references are provided as to 
leave no point unnoticed. The names of Judges, who delivered the Judgments are also given, Parties’ 
names are mentioned in each & every case, As the Editors of L, L, J. have discussed the facts of the 
Case in the Head-notes, it makes the point fully understandable. Parallel Citations to the other 
Law Reports are provided. Wherever needed, Synopses to the long points are also given to find out a 
case reference easily, A complete list of Cases—QOverruled, Reversed. Not followed, Dissented from 
‘etc. etc. reported in LABOUR LAW JOURNAL. 1949-1975 is also given in Volume l, 


SUPPLEMENT YOLUME 


L. L. J. Digest (1966.1975) 2 volumes, would be covering 2200 pages, Case Law excluded, 
would be continued in a Supplement Volume, This volume will also cover the Cases reported in other 
magazines i,e, LABOUR AND INDUSTRIAL, CASES, FACTORIES JOURNAL REPORTS, FACTO- 
RIES & LABOUR REPORTS ete. ete. English Case Law is also digested very systematically in this 
Supplement Volume, It will be supplied to all the L, L. J. Digest subscribers at Concessional Price 
which will be announced later on, 


An indispensable Publication to the BENCH, BAR, LIBRARIES, FACTORIES, INDUSTRIES, 
ron anu & TRADE UNIONS, Due to scarcity of paper, only limited number of copies are being 
printed. 


BEAUTIFUL PRINTING SUPERIOR PAPER EXCELLENT GET UP 
Printed Price Postage Extra Pages— 
Rs. 460/. of 2 volumes App : 2,200 


Price of Supplement Volume will 
be announced later on. 


(SOLD ONLY IN SETS WITH SUPP.) 


CONCESSIONAL PRICE Rs. 150/- ON FULL ADVANCE (Save Rs. 20/-), 


On Advance Payment of Rs, 150/- both the volumes will be despatched by Regd. Post, Postage 
Free. i. e, a net saving of Rs. 20/- per set (Rs. 10/- Concession & Rs. 10/- Packing & Postage). Remit 
Rs, 150/- PrE S by Money Order/ Cheque or Demand Draft. Avail the benefit of Rs. 20/- today or 
this cencession can be withdrawn at any time by the Publisher. Add Rs. 3/. as outstation collection 


charges, 
Place your order & remittance to Sole Selling Agent 
WADHWA SALES CORPORATION 
LAW BOOKSELLERS 


Dhantoli, N AGP U R.440012. 
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Phone : 3441 Grams : Document Houses, SEIM LA- 2: 
( A. i. F. D. INYESTISATION BUREAU) 1930—1975 
FULLY EQUIPPED with MODERN LABORATORY & LIBRARY 
For AUTHENTICATED, SKILLED, DEXTEROUS 
and of more than 46 ( Forty-six) Years Successful Hzperience 
GROss- RAMINE TIONS on Becument Examiners and Ballistic Experts 
with NO EQUIVALENT & NOTHING PARALLEL 
Refer to: SENIOR CONSLT. 


SCIENTIFICALLY FORENSIC OPINION UPHELD by JUDGES 
of the SUPREME COURT of INDIA. 


on Heamination of Questioned Documents, Inks & Paper Analysts € Ballistia Haporis: 

Dr BAWA R. SINGH, PhD, Gold Medallist, 
(Gres: Britain), etc. ¥. R. M. So M. R. Po Ea 

QUESTIONED DOCUMENT EXAMINER’S HOUSES, SIMM L A- Se 


vere 
e, 


Gyame: " Forgefoe” Phones: 4121838 
i HANDWRITING EVIDENCE 
By X. S. RAMAMURTHI, Handwriting Expert (48 years standing) 
3, IT Mein Road, Gandhinagar, Adyar, MADRAS: 600020. 
Foreword by the Honourable Mz. Justice G. RAMANUJAM, Judge High Court, Madvas. 
Honourable Mr. Justice PARTHASARATHY, Judge High Court, Hyderabad. 
says the book is indispensable in the conduct of disputed document cases, Price Rs. 30}-, 


Copies from KE. S. PRASAD, Handwriting and Finger Prini Heperi. 
3, TM Main Road, Gandhinagar, Adyar, Madras: — 600020. 
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Phone: 6858 Grams: ‘Documents’ Indore 3 


C. T. SARWATE, B.A., LL.B., F.R.M.S. (LONDON). 
Consultant To Governments of MADHYA PRADESH and RAJASTHAN, 


Consult him on all matters pertaining to Hand-writing, Finger-Prints, 
All aspects of Disputed Documents, Fire Arms Cases. 


Cross-examination of experts undertaken, Office photographer sent on request, 








Officse £ Residence. Branch Of fica 
15, Yeshwant Colony, 1968, Wright Town, 
INDORE.3S. (M. P.) JABALPUR. Phone: 2580 
DISPUTED DOCUMENTS P Phone! 565485 


Consult: ef, Ke MERNE A, Examiner: Questioned Documents, 
15-A/33. Western Extension Area, Ajmal Khan Road, Karol Bagh, NEW DELHI-,5. 
Author of : IDENTIFICATION OF HANDWRITING & CROSS- EXAMINATION OF EXPERTS. 


4th enlarged & revised edition, Price Ra. 32.50 
IDENTIFICATION OF TEUMB IMPRESSIONS & CROSS-EXAMINATION OF 
FINGER PRINT EXPERTS, 2nd Edition. Perico Rs, 15-00 


The Supreme Court & almost ali the High Courts have puschased the books for Judges’ Library: 
Various Courts throughout India send original documents to M. E, MBHTA for opinion, 
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Qualify asa | 
BOGQUMENT EXAMINER 
tor a BETTER Future, STATUS & SUCCESSFUL CAREER OF SECURITY 
VERY VALUABLE GENERAL TRAINING COURSE at 


COLLEGE OF DOCUMENTS SPECIALISTS 
(Established : 1930) 
Re.started after partition of the Country 
Prospectus for Postage stamps of only ninety-five paise, 
QUESTIONED DOCUMENT EXAMINER'S HOUSE, SIMLA- 2, 


r as sw 
ee aee mi A e aem a 





PAA Ha vaa Te 


Grams : “BAPERT JAIPUR” Telephone : 72135 
INTERNATIONALLY KNOWN EXPERT 
E 


SERVIC 


B.A, (Hons) LL.B, (Delhi), MLAJ. (U.S.A), F.RMS, (London) 
HANDWRITING & FINGERPRINT EXPERT 


Recently visited New Scotland Yard of London and various Forensic Science 
Laboratories of 16 countries of Europe, Africa and Asia, i.e, England, Danmark, Norway, 
Sweden, Finland, Holland, Belgium, France, West-Germany, Switzerland, Italy, Greace, 
Nepal, U. A. R, Ivan and Afghanistan, where Kashyap had gone to attend twe 
International Conferences, advanced study and lecture tour, 


Chitaranjan Marg, C-Scheme, faipur-]. {Raid 












TELEPHONE: 23113 TELEGRAMS: “EXPERT, NAGPUR” 
For Expert Opinion & Evidence 


C. T. BHANAGAY 


TRAINED IN ENGLAND F.,A, F.So,, B.A., LL.B., F.R,M,S, (LONDON) 


Government Consultant For Questioned Documents 
KANDWRITING, FINGER-PRINTS AND BALLISTICS EXPERT AND CRIMINOLOGIST 


Ramdaspeth, NAGPUR- 10. 


TIAN: ena a E 
For disputed writings, signatures, inks, thumb imprints and firearms, 


Consult: P. R. MAHANT, p.a. (Pb.) C.S.F.L (Lausanne) 
GOVERNMENT EXAMINER OF MUSST ONED DOCUMENTS 


( Trained and qualified in Switzerland ) 


The only Document Examiner in India, who has received practical training in the 
examination of documents at a Government Institute in Europe. 


44 years’ experience, 


Head Office :— Bungalow 1, MALKAGANJ, DELHI, (Phone 227864) 
Branch Office; Lohari Naka, (Opp. Gurdwara) KHANDWA (M. P.), 








24 Aut Inpra Reportar, 1976 APRIL | oe ae E 


CLASSIFIED ADVERTISEMENTS 


Freas No.: 88482 Telegrams: ‘Documents’ 


Ojjies: 859883 

CONBULT Nagpur. Phone ae 444281 
SENIORMOST GOVT. EXPERT T, J. GAJJAR H. T, GAJJARB 
RA. B DIATE, Mau LLB GAdIAR & GAJJAR 


aad 


Gost. Deaminer of Questioned Documents M. P, 
CAN SEND PHOTOGRAPHER 


Near Mecosabagh High Scheel, 


Handwrtiing Haperia 
Examiner Press Building 

















NAGPUR-4. | 35, Daiei Btraet, BOMBAY-4. 
i A. T. BHANAGAY, | JOURNAL OF SHIPPING, CUSTOMS. 
, B.A. BSG LLB, MAE § AND TRANSPORT LAWS 
Examiner of Questioned Documenta A journal of commercial shipping, customs 
(Formerly a Govt. Examiner of Questioned and Central Excise cases. 


Documents in Bombay State for over 12 years} Annual Sub, Rs. 45/- Published eyery month 


389.A, Gandhinagar L. A. D. College Square | | Write: Milan Law Publishers, 
| Worth Ambazarl Road) NAGPUR. | P, B. 4591, BOMBAY 400008. 


f 
CET: 
mramh ARTELE: 











Menka ~ g yn 


“Forensic Science Laboratory Phone: 8741 “FOR DISPUTED DOCUMENTS AND 
Haqiqat Nagar-—SAHARANPUR. U, P, Under- FINGER PRINT CASES 


4 takes Comparison of disputed Finger-Prinis & Consul: YT, P. PATIL, B.A, LL.B., 
Writings, Ascertains age of Ink-Type- Writing 
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Machi Range & Direction of a shot: Use of (Trained in England) 
achine : Ran oofa 
particular weapon, Courts & parties from Indis & DOCUMENT EXAMINER 
abroad send original documents”. Jatherpeth Road, AKOLA (Mz, 8.) 
7 Bombay Offices Address i=- 3rd ficor, 43, Veer | 
Aiden Nariman Road, Fort, Bombsy-~2, 
A, S. NANDA, M.A. K. 5, NANDA, B.A, Akola : Phone 339 Bombay Phone: 252646 Phone 252646 | 
Consuls Phono No, 38502 
G. 8. PRAKASA RAO Boy Pinger-prints, Type, op anything shex{ 


d aR P P t Contested Document .. s...» CONSULT 
Handwrtiing inger Print Superi 

34, Madhava Nagar, NAGPUR- 10, Fi. Keo BADHW AR p 
EXAMINER OF QUESTIONED DOCUMENTE, 


Knows Indian scripts — Dovanagariı 31 Sir Hukamchand Bhawan, Nasia Roed 






























Telugu: Tamil, Kannada, Urdu & { near Janta Hotel) INDORE (M. P.) 
Others. Fees reasonable, Consulted by Govt, Deptts,—Hzperience over 47 yrs. 
FORGERY DETECTION LUREAU INDIAN INSTITUTE OF CRIMINOLOGY 
PARMESHWAR DAYAL & “SWAGAT ” RAMDASPETH, NAGPUR -189 
ANIL KUMAR MATHUR, Offers: POSTAL COURSES in Identification of 
Examiners of Questioned Documents (1) HANDWRITING (2) FINGERPRINTS 
Medows House, Medows St. Fort, (3) FIRE ARMS (FORENSIC BALLISTICS) 
BOMBAY 400028 Phone Of fice 251083 For Prospectus Send by M. O. Rs. dja 
Resi: 1/5 E, M. Estate, June, of S. V. Rd, “as P. K. SARASWATHY 
& 30th Rd., near Bandra Talkies Bandra, Miss P. R, Asst, Direct (A imak 
BOMBAY 400050 Phone — 533785 Par eee See 
_—" ee re ae E operant mane tee ESES RRS TE RIE ORT TRE SS, 
= ce PEE IPA: BORNAR A  E E S. A EEES ED 
Refer your problems of Handwriting—Finger- 
a an ae prints requiring Lego-scientific accurate 
Foy Disputed Documenis solutions Phone: 2680 
ts t rÅ. B.L.: 
Consult; No Ae PHISKE To, C. SESHAGIBI RAO, B.A. 


| : HANDWRITING è FINGERPRINT EXPER? 
BA BEB (Trainee as HONGUR) 31257 Wird. Road, ANANTAPUR-2, (Andh-Pra.}, 
Near Farm Park, CROSS-EXAMINATION OF EXPERTS, 


PREPARATION OF NOTES FOR CROSS. 
Ramdaspeth, NAGPUR 10. | EXAMINATION OF EXPERTS, undertakes 
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Acts of the Indian Parliament * 


IGENE- 


THE INCOME-TAX (AMENDMENT) 
ACT, 1976 
(Act No. 1 of 1976) t 
[22nd January 1976.| 
An Act further to amend the Income-tax 
Act, 1961. 
Ba it enacted by Parliamont in the Twenty- 


aixth Year of the Republic of India as 
follows :— 


1. Short title and commencement. 


(1) This Act may be called THE INCOME- 
TAX (AMENDMENT) ACT, 1976. 

(2) It shall’be deemed to have come into 
force on tha 9th day of September 1975. 


2. Amendment-of section 80G. 


In clause (a) of sub-section (2) of section 80G 
of the Income.tax Act, 1961 (hereinafter 
referred to as the principal Act), after sub- 
‘lause (iii), the follo xing sub-clause shall be 
inserted, namely :— 

“(di-a) the Prime Minister's National Relief 
Hund ; or”, 


‘3. Repeal and saving. 


(1) The Income-tax (Amendment) Ordin. 


anca, 1973 is hereby repealed. 


(2) Notwithstanding such repeal, anything 
done or any action taken under the principal 
Act, ag amended by the said Ordinance, shall 
ibe deemed to have been done or taken under 
the principal Act as amended by this Act. 
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THE BURMAH SHELL (ACQUISI. 
TION OF UNDERTAKINGS IN 
INDIA) ACT, 1376 


(Act No. 2 of 1976) 
CONTENTS 


CHAPTER I 


PRELIMINARY. 
1. Short title, 


2. Definitions, 


CHAPTER II 
AOQUISITION OF THE UNDERTAKINGS 
IN ĪNDIA or Burman SHELL. 

3. Transfer and vesting in the Central 
Government of the undertakings of 
Burmah Shell in India. 

4, General effect of vesting. 

5, Central Government to be leagae or tenant 
under certain circumstan es. 

6. Removal of doubts. 


7. Power of Central Government to direct 
vesting of the undertakings of the 
Burmah Shell in a Government com- 
pany. 

8. Payment of amount. 


CHAFTER [II 


PROVISIONS RELATING T) EMPLOYEES 
ofr BURHMAH Sapa. 


9. Trans‘er of service of ex'sting employees 
of Burmah Shell. 


10. Provident, superannuation, welfare fund, 


etc. 


mer -e 





[}] Received the assent of the President on 23-1¢1976, Aot published in Gaz, of India; 23.1- 


1976, Part II.§. l, Ext., P. 5. 





* The Acta are not published in the Journal under the direction of the Government of Indian; and 
Government is not responsible for the acauracy ci reproduction, 
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2 [Act 2] The Burmah Shell (Acquizition of Undertakings in India) Act, 1976 
Bs it enacted by Parliament in the Twenty- ' 


CHAPTER IV 
MISCELLANEOUS. 


11. Effect of Act on othar laws. 

12. Duty to deliver possession of properties, 
etc, i 

13. Contracts to continue unless terminated 
by Central Government. 


14. Penalties, 

15, Offences by companies. 

16. Protection of action taken in good faith. 
17. Cognizance of Offences, 

18. Indemnity. 

19. Power to remove difficulties. 

20. Power to make rules. 


THE FIRST SCHEDULE 
[See section 4 (3).] 


THE SECOND SCHEDULE 
[See section 8.] 


Dizme TS A E 


THE BURMAH SHELL (ACQUISI- 
TION OF UNDERTAKINGS IN 
INDIA) ACT, 1976 


(Act No 2 of 1976)* 


[24th January, 1976 | 


An Act to provide for the acquisition and 
transfer of the right, title and interest 
of the Burmah Shell Oil Storage and 
Distributing Company of India Limited 
in relation to its undertakirgs in India 
‘with a view to ensuring co-ordinated 
distribution and utilisation of petro- 
leum products distributed and merket- 
ed in India by the said company and for 
matters connected therewith or inci- 
dental thereto. 


Whereas Burmah Shell Oil Storage and 
Distributing Company of India Limitad, a 
foreign company, is Carrying on in Ind_a the 
business of distributing and marketing petro. 
leum products and has, for that purpose, 
established placas of business at Bombay and 
other places in India; 


And whereas it ig expedient in the public 
interest tbat the undertakings in India, of 
Burmah Shell Oil Storage and Distributing 
Company of India Limited, should be aaquir- 
ed in order to ensure that the ownership and 
control of the petroleum products distributed 
and marketed in India by the said company 
are vested in the State and thereby so Cistri- 
buted as best to subserve the common goad; 

[*] Received the assent on the President or 24.1- 


1976 Act published in Gaz. of India; 21-1. 
1976, Part II-S. 1, Ext, p 27. 


A, B E. 


sixth Year of the Republie of Imie as 


follows :— 
CHAPTER I 


PRELIMINARY 
1. Short title. 


This Act may be called THE BURMA 


SHELL (ACQUISITION OF UNDERTAK. 
INGS IN INDIA) ACT, 1976. 


2, Definitions. 

In this Act, unless the context otherwise 
requires,— 

(a) ‘appointed day” means the date of conx- 
menzement of this Act; 

(b) “Burmah hell” means the Burmalw 
Shell Oil Storage and Distributing Company” 
of India Limited, a foreign company withim 


the meaning of section 591 of the Companies _. 


Act, 1956, incorporated in: Enghand_in193& 
and having its registered offiee at Burraak- 
House, Pipers Way, Swindon, Wilshire, 
England; 

(c) ‘Government company” means a Govern-. 
ment company as defined in section 617 of the 
Companies Act, 1953: 

(d) ‘‘notification’”’ means a notification pub- 
lishei in the Official Gazette; 

(e) “prescribed” means prescribed by rules 
made under this Act. 


CHAPTER II 


ACOQUISITIOY OF THH UNDERTAKINGS 
IN INDIA oF Burman SHELL 


3. Transfer and vesting in the Central 
Government of the undertakings of 
Burmah Shell in India. 


On the appointed day, the right, title and? 
interest of Burmah Shell, in relation to ite 
undertakings in India, shall stand transferred 
to, and shall vest in, the Central Government. 


4, General effect of vesting. 

(1) The undertakings referred to in section $- 
shall be deemed, gave as otherwise provided: 
in sub.section (3), to include all assets, righis, . 
powers, authorities and privileges and abi pro- 
perty, movable and immovable, cash balances, 
reserve funds, book.debts, investments and ali 
other rights and interests in, or arising out of, 
such property as were, immediately before 
the appointed day, in the ownership, possss-. 
sion, power or control of Burmah Shell, in 
relation to its undertakings in India and all 
books of account, registers, records and alf 
other documents of whatever nature relating: 
thereto and shall also be deemed to inelude 
all borrowings, liabilities (including the liabi- 
lity for the payment of any pension and other 
psnsionary benefits to the persons employed im 
relation to its unilertakings in India) an® 


q 
K: 


1 


4876 
obligations of whatever kind then subsisting 
of Burmah Shell in relation to its under. 
takings in India: 

Provided that remittance outside India of 
any money for the payment of pension or 
other pensionary benefits shall be subject to 
the rules and regulations for the time being in 
force in relation to such remittance, 


(2) The profits earned by Burmah Shell 
in relation to itg undertakings in India from 
the Ist day of January, 1975, shall be payable 
to the Central Government. 


(3) The undertakings referred to in sub. 
section (1) shall not include the following, 
namely -y 
. (a) any trade mark, and any right of Bur. 
mah Shell to use any trade mark in India, as 
specified in the First Schedule; 

(b) all patents .and designs registered in 
India in the name of Burmah Shell; 


(a) the item described as ‘Loans in United 
Kingdom from ghare-holders and/or their 
associated companies’ in the accounts of 
Burmah Shell, filed pursuant to section 594 
of the Companies Act, 1956, as at 31st day of 
December, 1974. 


(4) Unless otherwise expressly provided by 
this Act, all deeds, bonds, agreements, powers 
cf attorney, grants of legal representation and 
other instruments of whatever nature in rela. 
tion to the undertakings of Burmah Shell in 
India, subsisting or having effect immediately 
before the appointed day, and to which Bur- 
mah Shell is a party or which are in favour 
of Burmah Shell shall be of as full force and 
effect against or in favour of the Central 
Government and may be enforced or acted 
upon as fully and effectually as if in the place 
of Burmah Shell the Central Government 
had been a party thereto or ag if they had 
been issued in favour of the Central Govern. 
ment. 


(5) If, on the appointed day. any suit, 
appeal or other proceedings of whatever 
nature, in relation to the undertakings of 
Burmah Shell in India, which have been 
transferred to and vested in the Central Gov. 
ernment under section 3, is pending by or 
against Burmah Shell, the same shall not 
abate, be discontinued or be, in any way, pre- 
judicially affected by reason of the transfer 
of the undertakings of Burmah Shell or of 
anything contained in thig Act, but the suit, 
appeal or other proceedings may be continued, 
prosecuted and enforced by or against the 
Central Government, or, where the under. 
taking is directed under section 7 to vest in 
any Government company, by or against the 
Government company. 
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5. Central Government to be lessee or 
tenant under certain circumstances. 


(1) Where any property ig held in India by 
Burmah Shell under any lease or under any 
right of tenancy, the Central Government 
shall, on and from the appointed day, be 
deemed to have becorne the lessee or tenant, 
as the case may be, in respect of such property 
as if the lease or tenancy in relation to such 
property had been granted to the Central 
Government, and ftkereupon all the rights 
under such lease or tenancy shall be deemed 
to have been transferred to, and vested in, 
the Central Government. 


(2) On the expiry of the term of any lease 
or tenancy referred to in sub-section (1), such 
lease or tenancy shall, if so desired by the 
Central Government, be renewed on the same 
terms and conditions on which the lease or 
tenancy was held by Burmah Shell imme- 
diately before the appointed day. 


6. Removal of doubts. 


(1) For the removal of doubts, it is hereby 
declared that the provisions of sections 3, 4 
and 5 shall apply to the extent to which any 
property appertains fo the business carried on 
by Burmah Shell in India; and to the rights 
and powers a:quired, and to debts, liabilities 
and obligations inccrred, and to contracis, 
agreements and otber instruments made, by 
Burmsh Shell in India, and to legal proceed. 
ings relating to those matters pending in any 
court or tribunal in India, 

(2) If any question arises as to whether 
any property appersaings, on the appointed 
day, to any business of Burmah Shell in 
India, or whether any rights, powers, cebtss 
liabilities or obligations were acquired or in. 
curred or any contract, agreement or other 
instrument was made by Burmah Shell for 
the purposes of its business in India, or whe. 
ther any documents relate to thcse purposes, 
the question shall be referred to the Central 
Government which shall, after giving an op- 
portunity of being heard to the persons inte. 
rested in the matter, decide it in such manner 
as it may think fit. 


7. Power of Central Government to direct 
vesting of the undertakings of the 
Burmah Shell in a, Government com- 
pany. 

(1) Notwithstanding anything contained in 
sections 3, 4 and 5, the Central Government 
may, if it ia satisfied that a Government com- 
peny is willing to comply, or has complied, 
with such ferms and conditions as that Gov- 
ernment may think fif to impose, direct by 
notification, that the right, title and interes} 
and the liabilities of Burmah Shell in relation 
io any of its undertakings in India shall, 
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instead of continuing to vest in the Central 
Government, vest in the Government company 
either on the date of the notification or on 
such earlier or later date (not being a date 
earlier than the appointed day) as may be 
specified in the notification. 


(2) Where the right, title and interest and 
the liabilities of Burmah Shell in relation to 
its undertakings in India vest in a Govern- 
ment company under sub-section (1), the 
Government company shall, on and from the 
date of such vesting, be deemed to have be- 
come the owner, tenant or lessee, as the case 
may ba, in relation to such undertakings, and 
all the rights and liabilities of the Central 
Government in relation to such undertakings 
shall, on and from the dase of such vesting, 
be deemed to have become the rights and 
liabilities, respectively, of tha Government 
company. 

(3) The provisions of gub.gection (2) of 
section 5 shall apply to a lease or tenanty, 
which vests in a Government company, ag 
they apply fo a lease or tenancy vested in the 
Central Government end reference therein to 
the ‘‘Central Government” shall be construed 
ag a reference to the Government company.’ 


8, Payment of amount, 


(1) For the transfer and vesting in the 
Central Government, under gections 3 and 4, 
of the right, title and interest of Barmah 
Shell in relation to its undertakings in India, 
and for the vesting in the Ceniéral Govern- 
ment under section 5, of the rights specified 
therein, there shall be paid by the Central 
Government to Burmah Shell an amcunt of 
rupees twenty-seven crores and seveniy.five 
lakhs in such instalments and in such manner 
ag are specified in the Second Schedule. 

(2) Taxes, if any, payable in India by Bur. 
mah Shell by reason of the payment of the 
amount specified in sub-section (1) shall be 
paid by tha Central Government to Barmah 
Shell in Indian currency, and any s mount 
received by Burmah Shell by way of refund 
of taxes so paid shall be paid baok by Barmah 
Shell to the Central Government. 


(3) The amount specified in sub.section (1) 
shall carry interest, free of income-tax at the 
rata of eight per cent per annum frem the 
1st day of January, 1976, till tha date cf pay- 
ment in the manner specified in the Second 


Schedule. 
CHAPTER III 


PROVISIONS RELATING TO RMPLOYSES 
oF BUBMAE SHELL 


9. Transfer of service of existing emplo- 
yees of Burmah Shell. 


(1) Every whole-time officer or other om. 


A. I, R 


ployee of Burmeh Shell who was immoadiately 
before the appointed day, employed by Barmah 
Shell in connection with its undertakings in 
India. and every whole.time officer or other 
employee of Burmah Shell who was immoedia. 
tely before the appointed day, temporarily 
holding any assignment ‘outside Indis, shall, 
on the appointed day, become an officer or 
other employees, a3 the case may be, of the 
Central Government or the Government com. 
pany in which the right, title and interest cf 
Burmah Shell in relation to its undertakings 
in India have vested under this Act and shall 
hold office or service under the Central Gov. 
ernment or the Government company, as thea 
case may be, on the game terms andconditions 
and with the same rights to pension, gratuity, 
and other matters as would have been admis. 
sible to him if thera had baen no such vesting 
and shall continue to do so unless and until 
his employment under the Central Govern. 
ment or the Government company is duly 
terminated or until his remuneration and con. 
ditions of service are duly altered by the 
Central Government or the Government 
company. 

(2) If any question arises a3 to whether any 
person was a whole-time officer or other em. 
ployee of Burmah Shell, or as to whether any 
officer or other employee wasemployed wholly 
or mainly in connection with the undertakings 
of Burmah Shell, in India immediately before 
the appointed day, or whether any whole-tima 
officer or other employee of Burmah Shell 
waa temporarily holding any assignment out. 
gide India, the question shall be referred, 
within a period of two years from the appoint. 
ed day and not thereafter, to the Cantral 
Government which shall, after giving an 
opportunity of being heard to the person con. 
cerned in the matter, decide it in such manner 
as it thinks fit and such decision shall be final, 

(3) Notwithstanding anything contained in 
the Industrial Disputes Act, 1947, the Pay. 
ment of Gratuity Act, 1972, or in any other 
law for the time being in force, the transfer 
of the services of any officer or other employse 
under sub.section (1) shall not entitle any 
guch officer or other employee to any com. 
pensation or gratuity under those Acts or 
such other law, and no such claim shall be 
entertained by any Court, tribunal or other 
authority. 


10. Provident, superannuation, welfare 
fund, etc. 

(1) Where a provident, superannuation, 
welfare or other fund has been established by 
Burmah Shell for the benefit of the persons 
employed by it in connection with its under. 
takings in Indta, fhe moneys relatable to the 
employees — 
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(i) whose services are transferred by or 
under this Act to the Central Government or 
the Government company; or 


(ii) who are in receipt of pension or other 
pensionary benefits immediately before the 
appointed day, 
shall, out of the moneys standing, on that day, 
to the credit of such provident, superannua- 
tion, welfare or other fund stand transferred 
to, and vested in, the Central Government or 
the Government company, as the cage may be, 
free from any trust that may have been con. 
stituted by Burmah Shell in respect thereof. 


(2) The moneys which stand transferred; 
under sub.gection (1), to the Central Govern. 
ment or the Government company shall be 
dealt with by the Central Government or that 
company, as the case may be, in such manner 
as may be prescribed. 


(3) The Government company in which the 
undertakings of Burmah Shell in India are 
directed to be vested shall as soon as may be 
after the date of vesting, constitute, in respect 
of the moneys and other assets which are 
transferred to, and vested in, it under this 
section, one or mora trusts having objects ag 
similar to the objects of the existing trusts asg 
in the circumstances may be practicable, go, 
however, that the rights and interests of the 
beneficiaries of the trust referred to in sub- 
section (1) are not, in any way, prejudiced or 
diminished. 

(4) Where all the moneys and other assets 
belonging to an existing trust are transferred 
to and vested in the Central Government or 
the Government company under this section, 
the trustees of such trust shall, as from the 
date of such vesting, stand discharged from 
the trust excepi as respects things done or 
omittel to be done before the date of such 


vesting. 
CHAPTER IV 
MISCELLANEOUS. 


11. Effect of Act on other laws. 


The provisions of this Act shall have effect 
notwithstanding anything inconsistent there. 
with contained in any other law for the time 
being in force or in any instument having 
effect by virtue of any law other than thig 
Act or in any decree or order of any Court, 
tribunal or other authority. 


12, Duty to deliver possession of proper- 
ties, etc. 

(1) Where any property, appertaining to 
any undertaking of Burmah Shell in India 
bas been transferred to, and vested in, the 
Central Government or the Government com- 
“sany under this Act— 
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(a) every person in whose possession, Cus. 
tody or control any such property may be, 
shall, on a demand by the Central Govern. 
ment or the Government company, as the case 
may be, deliver the property to the Central 
Government or the Government company, as 
the case may be, forthwith; 


(b) any person who, immediately before 
such vesting has in his possession, custody or 
control any books, documents or other papers 
relating to the undertakings of Burmah Shell 
in India, shall be liable to account for the 
said books, documents and papers to the’ Cen. 
tral Government or the Government company, 
as the case may be, and shall deliver them up 
to the Central Government or that company 
or to such person as the Central Government 
or that company may authorise in this behalf; 


(2) Without prejudice to the other provi- 
sions contained in this section, it shall be 
lawful for the Central Government or the 
Government company to take all necessary 
steps for taking possession of all properties 
which have been transferred to, and vested 
in, if under this Act. 


13. Contracts to continue unless termi- 
nated by Central Government. 


(1) Every contract entered into by Burmah 
Shell for any service, sale or supply in India, 
and in force immediately before the appointed 
day, shall, unless terminated under sub-sec. 
tion (2) within one year from the appointed 
day, continue to be of full force and effect 
against orin favour of the Central Govern- 
ment or the Government company in which 
the undertakings of Burmah Shell in India 
have vested under this Act. 


(2) The Central Government may, if it is 
satisfied that any contract referred to in sub. 
section (1) is unduly onerous or has been en. 
tered into in bad faith or is detrimental to the 
interests of that Government or the Govern. 
ment company, by order in writing, either 
terminate such contract or make such altera. 
tions or modifications therein as it may think 
fit : 

Provided that the Central Government 
shall not terminate any contract or make any 
alteration or modification therein except after 
giving to the parties to the contract, a rea- 
sonable opportunity of being heard and except 
after recording, in writing, its reasons for 
such termination, alteration or modification, 
as the case may be. 


14. Penalties. 


Any person who,— 
(a) having in his possession, custody or 
control any property forming part of any 


don. 
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undertaking of Burmah Shell in India wrong- 
fully withholds such property from tke Cen- 
tral Government or the Government com. 
pany} or 


(b) wrongfully obtains possession of or re. 
tains any property forming part of any under. 
taking of Burmah Shell in India; or 


(c) wilfully withholds or fails to furnish to 
the Central Government or the Government 
company or any person specified by ths Cen. 
tral Government or that company, any books, 
documents or other papers relating to any 
undertaking of Burmah Shell in India which 
may be in his possession, custody or control; or 


(d) fails to deliver to the Central Govern- 
ment or the Government company, any assets: 
books of account, registers or other documents 
in his possession, custody or control relating 
to any undertaking of Burmah Shell in India; 


r 
(e) wrongfully removes or destroys any 
property periaining to any undertaking of 
Burmah Shell in India; or 
(f) wrongfully uses any property forminz 
part of the undertakings of Burmah Shell in 
India, 
shall be punishable with imprisonment for a 
a term which may extend to two years, or 
with fine which may extend to ten thonsand 
rupess, or with both. 


15. Offences by companies. 


(1) Where an offence under this Acs has 
been committe] by a company, every parson 
who, at the time the offence was committed 
was in charge of, and was responsible ic, the 
company for the conduct of the business of 
the company, as well as the company, shall 
be deemed to be guilty of the offenca and 
shall be liable to be proceeded against and 
punished accordingly : 


Provided that nothing contained in this sub. 
section shall render any such person Hatle to 
any punishment, if he proves that the offence 
was cOmmitted without his knowledge or that 
he had exercised all due diligence to prevent 
the commission of such offenca. 


(2) Notwithstanding anything contained in 
sub-section (1), where any offence under this 
Act has been committed by a company aad it 
is proved that the offence has been committed 
with the consent or connivanes of, or is attri- 
but ble to, any neglect on the parè of, any 
director, manager, secretary or other officer 
shall be deemed to be guilty of that offence 
and shall be liable to be proceeded against and 
punished accordingly. 


Heplanation. — For the purposes of this 
section 


à 
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(a) “company” means any body corporate 
and includes a firm or other association of in- 
dividuals; and 

(b) ‘director’ in relation toa firm, means 
& partner in the firm. 


16. Protection of action taken in good 
faith. 


No suit, prosecution or other legal proceed. 
ing shall lie against the Central Government 
or the Government company or any of its 
officers or other employees for anything which 
is in good faith done or intended to be done 
under this Act. 


17. Cognizance of offences. 


Notwithstanding anything contained in the 
Code of Criminal Procedure, 1973, no court 
shall take cognizance of any offence against 
this Act except on a complaint, in writing, 
made by the Central Government or any 
officer authorised in this behalf by that Gov. 
ernment. 


18. Indemnity. 


Every officar of the Central Government 
and every officer or other employes of the 
Government company shall be indemified by 
the Central Government or the Governmen: 
company, as the case may be, against all 
losses and expenses incurred by him in, or in 
relation fo, the discharge of his duties under 
this Act except such as hava been caused by 
his own wilful act or default. 


19, Power to remove difficulties. 


If any difficulty arises in giving effeai to 
the provisions of this Act, the Central Govern. 
ment may by order, not inconsistent with the 
provisions of this Act, remove the difficulty : 


Provided that no such order shall ba made 
after the expiry of a period of two years from 
the appointed day. 


26. Power to make rules. 


(1) The Central Government may, by noti. 
fication, make rules to carry out the aa 
sions of this Acé, 


(2) Every rule made by the Central Gov. 
ernment under this Act shall be laid, as soon 
as may be after it is mada, before each House 
of Parliament while it is in session for'a total 
period of thirty days which may be comprised 
in one session or in two or more successive 
sessions, and if, before the expiry of the 
sossion immediately following the session or 
the successive sessions aforesaid, both Houses 
agree in making any modification in the rule 
or both Houses agrea that the rule should not 
be made, the rule shall thereafter have offect 


de. 
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Only in such modified form or be of no effect, 
28 the cese may ba; so, however, that any 
such modification or annulment shall be with. 
out prejudice to the validity of anything pre- 
viously done under that rule. 


THE FIRST SCHEDULE 
[See section 4 (3)] 

TRADE Marks Warca BORMAS BHEL; I8 
ENTITLED TO USE IN [NDIA AND WHICH 
SHALL NOT VEST IN THE CENTRAL 
GOVERNMENT OR THE GOVERNMENT 
COUPANT 


(a) Tko right of Burmah Shell to use in 
Undis the trade marks and other distinctive 
‘marks (including, but not confined to, trade 
mames, styles of labelling and distinctive 
-Golour schemes) registered under the Trade 
and Merchandise Marks Act, 1953, by the 
Skell Company of India Limited or Shell 
International Petroleum Company Limited, 
baing companies incorporated in England and 
kaving their registered office at Shell Centre, 
London, United Kingdom. 


(b) The right of Burmah Shell to use in 
india any trade marks and other distinctive 
‘marks (including, but not confined to, trade 
names, styles of labelling and distinctive 
Colour schemes) registered under tha Trade 
and Merchandise Marks Act, 1958, by the 
Burmah Gil Company Limited, a company 
incorporated in Scotland and having its re- 
gistered office at 48, St. Winston Street, 
“Glasgow, Sctotland, or by the Burmah Oil 
Trading Limited, a company incorporated in 
England and having its registered office at 
Burmah House, Pipers Way, Swindon, United 
Kingdom. 

(a) All trade marks registered in India by 
Burmah Shell under The trade and Merchan. 
Jisa Marks Act, 1958, 


THE SHCOND SCHEDULE 
(See section 8) 
4. The amount specified in section 8 shall 


‘ba deemed to correspond to fifteen million ` 


wo hundred and nine thousand seven hundred 
and seventy.two pounds sterling (hereafter in 
. this Schedule referred to ag the principal 
amount). 

3. The amount referred to in the foregoing 
paragraph and the interest dua thereon shall 
Se remitted by the Central Government to 
Burmeh. Shell at its principal office in the 
Uaited Kingdom on the dates and in instal. 
ments specified in the corresponding entries in 
me Table below, namely :— 


The Unit Trust of India (Amendment) Act, 1976 
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THE TARL 
Date of Instalments (in Pound 
Pay ment sterling) 
Principal Interest 
amcunt 
fi) 30.3.1977 3,802,443 1,513,477 
(ii) 70.3-1978 3,802,443 912, 5&6 
(iii) 30-3.1979 | 3,802,443 608,391 
(iv) 20-3.1980 | 3,892,443 304,195 - 


Ezplanation. — In this Schedule, ‘'pound 
sterling’ means the unit of currency in the 
United Kingdom, 


THE UNIT TRUST OF INDIA 
(AMENDMENT) ACT, 1976 


(Act No. 3 of 1976)* 
[24th January, 1976] 


An Act further to amend the Unit Trust 
of India Act, 1963. 


Be it enacted by Farliement in the Twenty. 
sixth Year of the Republic of India as fol. 
lows :-— 


1. Short title. 


This Act may be called THE UNIT TRUST 
OF INDIA (AMENDMENT) ACT, 1976. 


2, Amendment of section 32. 


In section 32 of the Unit Trust cf India Act, 
ea (hereinafter referred to as tha principal 
Act ” i 

(A) in sub-section (1),— 

(i) after clause (a), the followirg clause 
shall be inserted, namely :— 

(aa) in the case of an assessea who is not 
resident in India, being,— 

(i) an individual who is an Indian or & 
person of Indian origin, or 

(ii) a Hindu undivided fam-ly, 
there shall not be included in the total income 
of such assessee, for the purposes of the In-- 
ecome-tax Act, 1961, ‘any income received by’ 
guch assesses in the previous year in respect 
of units acquired ty srch assessea from the 
Trust, ont of funds in a Non-resident (Ex. 
ternal) Account maintained with any bank in 
India or by the remittance cf funds in foreign 
exchange, in ac2ordance, in either case, with 


[**] Received the assent of the President on 24.1- 
1976 Act published in Gaz. of Indla; 24-1. 
1976, Part ILS, 1, Ext > D. 37. 

For Statemeni of Objects and Reasons, see 
Gaz. of India; 12.1.1976, Part II-S. 2, Ext, 
p. 276. 
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the provisions of the Foreign Exchange Regu. 
dation Act, 1973, or any rules or orders made 
‘thereunder;’; 

(ii) the Haplanation to clause fF) shall be 
omitted; 


(iii) in clause (ba), after the words “‘assets 
in the form of units”, the brackets and words 
t[not being assets referred to in clause (bb)]”’ 
ghall be inserted; 

(iv) the Explanation to clause (ba) shall be 
omitted; 


(v) after clause (ba), the following clause 
shall be inserted, namely :— 


‘(bb) in the case of an assessee who is not 
rBsident in India, being an individual who is 
an Indian or a person of Indian origm, or a 
Hindu undivided family, wealth.tax ghall not 
be payable by the asgessee in respect of, and 
there shall not be included in, the net wealth 
of the assessee computed under the Wealth. 
tax Act, 1957, the value of the assets in the 
form of units acquired from the Trust, out of 
funds in a Non.resident (External) Account 
maintained with any bank in India or by the 
remittance of funds in foreign exchange, in 
accordance, in either cage, with the provisions 
of the Foreign Exchange Regulation Act, 1973, 
or any rules or orders made thereunder:”: 

(vi) after clause (e), the following Fzolana. 
tions shall be inserted; namely :— 

Explanation I— In this sub-section ,— 

(a) in clauses (aa) and (b), the expressions 
“previous yeer” and “total income” shall have 
the meanings, rezpectively, assigned to them in 
the Income.tax Act, 1961 ; 


(b) in clauses (ba) and (bb), fhe expressiong 
"agsseggee” and ‘net wealth” ghall have the 
meanings, respectively, essigned to them in 
the Wealth.tax Act, 1257, 

Explanation II. — For the purposes of sub. 
sections (1) and (2),— 

(a) an aggegsee shal] be deemed to te “rot 
resident in India’ if he is ẹ non.resident 
within the meaning of clavse (30) of section 2 
of the Income-tax Act, 1961 ; 

(b) a person shall be deemed to be a parson 
of Indian origin if he or either of his parents 
or any of hig ‘grandparents howsoever hizh in 


degree cf ascent, whether on the paternal gide 


-or on the maternal side, was born in India, ag 
defined in the Government of India Act, 1935, 
ad originally enacted’: 
(B) in sub.section (2), to clause (c), the fol. 
lowing proviso shall be added, namely :— 
‘Provided that no deduction of income-iax 
shall be made by the Trust, where the units 
in respect of which income is distributed to— 
(i) an individual who is an Indian or a 
person of Indian origin, cr 
~ (ii) a Hindu undivided family, 


The Appropriation (Railways) Act, 1976 
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not resident in India, have been acquired from 
the Trust, out of funds in a Non-resident 
(External) Account maintained with any bank 
in India or by the remittance of funds in 
foreign exchange, in accordance, in either 
case, with the provisions of the Foreign Hx. 
change Regulation Act, 1973, or any rules or 
orde:s made thereunder.”. 


3. Repeal and saving. 


(1) The Unit Trust of India (Amendment) 
Ordinance, 1975, is hereby repealed, 


(2) Notwithstanding such repeal, anything 
done or any action taken under the principal 
Act, as amended by the said Ordinance, shall 
be deemed to have been done or taken under 
the corresponding provisions of the principal 
Act as amended by this Act, as if this Act had 
come into force on the 31st day of October, 
1975. 


THE DELHI DEVELOPMENT 
(AMENDMENT) ACT, 1976 
(Act No. 4 of 1976) 
[24th January, 1976] 
An Act further to amend the Delhi Deve- 
lopment Act, 1957. 
Be it enacted by Parliament in the Twenty. 
sixth Year of the Republic of India as follows:-— 


(Act relates to Union Territory of Delhi Hence 
Text of the Act not printed). 


THE APPROPRIATION ACT, 1976 
(Act No. 5 of 1976) 
[24th January, 1976] 
An Act to authorise payment and appro- 
priation of certain further sums from 
and out of the consolidated Fund of 


India for the services of the financial 
year 1975.76. 


Be it enacted by Parliament in the Twenty. 
Sixth year of the Republic of India as 
follows: — 


(Text of the Act not printed), 


THE APPROPRIATION (RAILWAYS 
ACT, 1976 
(Act No. 6 of 1976) 
[24th January, 1976] 
An Act to authorise payment and appro- 
priation cf certain furtter sums from 
and out of the Consolicated Fund of 
India for the services of the financial 
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year 1975.76 for the purposes of Rail. 
ways. 


Be it enacted by Parliament in the Twenty. 
sixth Year of the Republic of Indigas follows:— 
{Text of the Act not printed). 


Dt 


THE APPROPRIATION (NO. 2) 
ACT. 1976 
(Act No- 7 of 1976) 
[25th January, 1976] 


An Act to provide for the authorisation 
of appropriation of moneys out of the 
Consolidated Fund of India to meet the 
amounts spent on cerfain services dur. 
ing the financial year ended on the 31st 
Gay of March, 1974 in excess of the 
amounts granted for those services 
and for that year. 


Be it enacted by Parliament in the Twenty. 
sixth Yoar of the Republic of India ag 
follows: — 


(Text of the Act not printed). 


THE URBAN LAND (CEILING AND 
REGULATION) ACT. 1976 


(Act No. 33 of 1976) 
CONTENTS 
CHAPTER I 


PRELIMINARY 
1. Short title, application and commence. 


ment 
CHAPTER II 


š DEFINITIONS 
2, Definitions. 


CHAPTER IIT 
CEILING ON Vacant LAND 
3. Persons not entitled to hold vacant land 
in excess of the ceiling limit. 
4, Ceiling limit. 
5. Transfer of vacant land, 
6. Persons holding vacant land in excess of 
- ceiling limit to file statement. 
7. Filing of statement in cases where vacant 
land held by a person is situated within 
‘the jurisdiction of two or more compe. 
tent authorities. 
8. Preparation of draft statement as regards 
vacant land held in excess of ceiling 
. limit. 
9. Final statement. 
10, Acquisition of vacant land in excess of 
ceiling limit, 
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11. Payment of amount for vacant land 
acquired. 

12. Constitution of Urban Land Tribunal and 
appeal to Urban Land Tribunal. 

13. Second appeal to High Court. 

14. Mode of payment of amount. 

15. Ceiling limit on future acquisition by 
inheritance, bequest or by sale in execu- 
tion of decrees, etc. 

16, Certain persons to fila statements when: 
the Act is adopted subsequently by any 
State. 

17. Power to enter upon any vacant land. 

18. Penalty for concealment etc., of particu. 
lars of vacant land. 

19. Chapter not to apply to certain vacant 
lands. 

20. Power to exempt. 

21. Excess vacant land not to be treated as 
excess in Gertain cases. 

22, Retention of vacant land under certain 
circumstances. 

23. Disposal of vacant land acquired under: 
the Act. 

24, Special provisions regardirg disposal of 
vacant land3 in favour of certain per. 
sons. 

CHAPTER IY 


REGULATION OF TRANSFER AND USE OF 
UREAN PROPERIY 

25. Definition. 

26. Notice to be given before transfer of 
vacant lands. 

27, Prohibition on transfer of urban pro. 
perty. 

28. Regulation of registration of documents 
in certain cases, 

29, Regulation of construction of buildings. 
with dwelling units. 


30. Demolition and stoppage of buildings in- 
Gertain Gases and appeals. 


CHAPTER V 


MISGBLLANEOUS. 
31. Powers of competent authority. 
32. Jurisdiction of competent authorities and 
Tribunals in special cases, 
33. Appeal. 
34. Revision by State Government. 


35, Power of Szata Government to issue- 
orders and direttions to the competent 
authority. 

36. Power to give directions to State Govern- 
ments. 

37. Returns and reports. 

38. Offences and punishments. 
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39. Offences by companies. 
40. Indemnity, 
-41, Cognizance of offences, 
-42. Act to override other laws. 
43. Court-fees. 
44. Certain officers to be public servants, 
45. Correction of clerical orrors. 
-46. Power to make rules. 
-47, Power to remove difficulties. 


SCHEDULE I 
(See sections 2 (n), 4, 11 and 29). 


SCHEDULE II 
(See section 11 (2),) 


“THE URBAN LAND (CEILING AND 
REGULATION) ACT, 1976 


(Act No. 33 of 1976)* 


[17th February, 1976 | 


“an Act to provide for the imposition 
of a ceiling on vacant land in urban 
agglomerations, for the acquisition of 
such land in excess of the ceiling limit, 
.to regulate the construction of build- 
ings on such land and for matters con- 
nected therewith, with a view to pre- 
venting the concentration of urban land 
in the hands of a few persons and 
speculation and profiteering therein and 
with a view to brirging about an equit- 
able distribution of land in urban ag- 
glomerations to subserve the common 
good. 


Whereas it is expedient to provide for the 
-imposition of a ceiling on vacant land in urban 
agglomerations, for the acquisition of such 
Jand in excess of the ceiling limit, to regulate 
the construction of buildings on such land and 
-for matters connected therewith, with a view 
‘to preventing the concentration of urban land 
in the hands of a few persons and speculation 
and profiteering therein and with a view to 
‘bringing about an equitable distribution of 
land in urban agglomeratiors to subserve the 
-common gocd; 


And whereas Parliament has no power to 
make laws for the States with respect to the 
matters aforesaid except as provided in 
articles 249 and 250 of the Constitution: 


And whereas in pursuance of clause (1) of 
-article 252 of the Constitution resolutions have 
been passed by all the Houses of the Legisla,. 


[*] Received the assent of the President on 17-2- 
1978 Act published in Gaz. of India; 17.2. 
1976 Part H-S, 1, Ext., p. 249. 

For Statement of Objects and Reasons, see Gaz, 
of India: 23-1-1976, Part II-S, 2, Ext, p, 535, 
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tures of the States of Andhra Pradesh, 
Gujarat, Haryana, Himachal Pradesh, Karna- 
taka, Maharashtra, Orissa, Punjab, Tripura, 
Uttar Pradesh and Weat Bengal that the 
matters aforesaid should be regulated in those 
States by Parliament by law; 


Be it enacted by Parliament in the Twenty- 
seventh Year of the Republic of India ag 


follews:— 
CHAPTER I 
PRELIMINARY 


1. Short title, application and commence- 
ment, 


(1) This Act may be called THE URBAN 
LAND (CEILING AND REGULATION) ACT, 
1976. ' 


(2) It applies in the first instance to the 
whole of the States of Andhra Pradesh, 
Gujarat, Haryana, Himachal Pradesh, Kar- 
nataka, Maharashtra, Orissa, Punjab; Tripura, 
Uttar Pradesh and West Bengal and to all the 
Union territories and it shall also apply to such 
other State which adopts this Act by resolu. 
tion passed in that behalf under clause (1) of 
article 252 of the Constitution. 


{3) It shall come into force in the States of 
Andhra Pradesh; Gujarat, Haryana, Himachal 
Pradesh, Karnataka, Maharashtra, Orissa, 
Punjab, Tripura, Uttar Pradesh and West 
Bengal and in the Union territories at once 
and in any other State which adopts this Act 
under clause (1) of article 252 of the Constitu- 
tion, on the date of such adoption: and, sava 
as Otherwise provided in this Act, any refer- 
ence in this Act to the commencement of this 
Act shall, in relation to any State or Union 
territory, mean the date on which this Act 
comes into force in such State dr Union 


territory, 
CHAPTER II : 


DEFINITIONS 
9. Definitions. 


In this Act, unless the context otherwise 
requires 

(a) ‘appointed day” means,— 

(i) in relation to any State to which this Act 
applies in the first instance, the date of intro. 
duction of the Urban Land (Ceiling and Regu- 
lation) Bill, 1976 in Parliament; and 

(ii) in relation to any State which adopts 
this Act under clause (1) of article 252 of the 
Constitution, the date of such adoption; 

(b) ‘building regulations” means the regu. 
lations contained in the master plan, or the 
law in foree governing the construction of 
buildings; 

(c) ‘ceiling limit” means the ceiling limit 
specified In section 4; 
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(d) “competent authority” means any person 
or authority authorised by the State Govern- 
ment, by notification in the Official Gazette, 
to perform the functions of the competent 
authority under this Act for such area ag may 
be specified in the notification and different 
persons or authorities may be authorised to 
perform different functions; 


(e) “dwelling unit”, in relation to a building 
or a portion of a building, means a unit of 
accommodation, in such building or portion, 
used solely for the purpose of residence; 


(f) “family” in relation to a person, mears 
the individual. the wife or husband, as the 
ase may be, of such individual and their un- 
married minor children, 


Explanation, — For the purpose of this 
clause, “minor” means a person who has not 
completed his or her age of eighteen years; 

(g) “land appurtenant”, in relation to any 
building, means — 


(i) in an area where there are building 
réculations, the minimum extent of land re- 
quired under such regulations to be kept as 
open space for the enjoyment of such building, 
which in no case ghall exceed five hundred 
equare meters; or 


(ii) in an area where there are no building 
regulations, an extent of five hundred square 
metres contiguous to the land occupied by 
such building, 
and ineludes, in the case of any building con. 
gtructed before the appointed day with a 
dwelling unit therein, an addittonal extent not 
exceeding five hundred square metres of land, 
if any, contiguous to the minimum extent 
referred to in sub.clause (i) or the extent re. 
ferred to in sub-clause (ii), as the cage may be; 


(h) "master plan”, in relation to an area 
within an urban agglomeration or any part 
thereof, means the plan (by whatever name 
called) prepared under any law for the time 
being in force .or in pursuance of an order 
made by the State Government for the de. 
velopment of such area or part thereof and 
providing for the stages by which such develop. 
ment shall be carried out; 


(i) "person" includes an individual, a 
family, a firm, a company, or an association 
or body of individuals, whether incorporated 
or not; 

(i) ‘prescribed’’ means prescribed by rules 
made under this Act; 

(k) ‘‘State” includes a Union territory and 
“State Government’, in relation to any land 
or building situated in a Union territory or 
within the local limits of a cantonment de. 
elared ag such under section 3 of the Canton. 
ments Act, 1924, means the Central Govern. 
mont; 
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(1) “to hold? with its grammatical varia. 
tions, in relation to any vacant land, means— 
(i) to own such land; or 


(ii) to possess such land as owner or as 
tenant or as mortgagee or under an irrevoca. 
ble power of attorney or under a hire-purchasa 
agreement or partly in one of the said capa. 
cities and partly in any other of the said capa- 
city or capacities. 

Egplanation:— Where the same vacant land 
is held by one person in one capacity and by 
another person in another capacity, then, for 
the purposes of this Act, such land shall be 
deemed to be held by both such persons; 


(m) ‘Tribunal’? means the Urban Land Tri. 
bonal constituted under section 12; 
(n) ‘turban agglomeration” ,-—— 


(A) in relation to any State or Union terri. 
tory specified in column {1) of Schedule I, 
means, — 


(i) the urban agglomeration specified in the 
corresponding entry in column (2) thereof and 
includes the peripheral area specified in the 
corresponding entry in column (3) thereof; and 


(ii) any other area which the State Goven- 
ment may, with the previous approval of the 
Central Government, having regard to its loca. 
tion, population (population being more than 
one lakh) and such other relevant factors as 
the circumstances of the case may require, by 
notification in the Official Gazette, declare to 
be an urban agglomeration and any agglo. 
meration so declared shall be deemed to 
belong to category D in that Schedule and 
the peripheral area therefor shall be one 
kilometre; 


(B) in relation to any other State or Union 
territory, means any area which the State 
Government may, with the previous approval 
of the Central Government, having regard to 
its location, population (population being more 
tban one lakh) and such other relevant factors 
ag the circumstances of the cage may require, 
by notification in the Official Gazette, declare 
to be an urban agglomeration and any agglo- 
meération so declared shall be deemed to belong 
to category D in Schedule I and the peripheral 
area therefor shall be one kilometre; 

(0) “urban land’? means,— 


(i) any land situated within the limits of an 
urban agglomeration and referred to as such 
in the master plan; or 


(ii) in a cage where there is no agate plan, 
or where the master plan does not refer to 
any land as urban land, any land within the 
limits of an urben agglomeration and situated 
in any ares included within the local limits of 
a municipality (by whatever name called), a ` 
notified area committee, a town area com. 
mittee, a city and town committee, a small 
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town committee, 

panchayat 

but does not include any such land which ig 

mainly used for the purposs of agriculture. 
Explanation. — For the purpose of this 

clause and clause (q),— 


(A) “agriculture” includes horticulture, but 
does not include— 

(i) raising of grass, 

(ii) dairy farming, 

(iii) poultry farming, 

(iv) breeding of live.stock, and 

(v) such cultivation, or the growing of such 
plant, as may be prescribed; 


(B) land shall not be deemed to be used 
msinly for the purpose of agriculture, if such 
land is not entered in the revenue or land re- 
cords before the appointed day as for the 
purpose of agriculture: 


Provided that where on any land which is 
entered in the revenue or land records before 
the appointed day as for the purpose of agri. 
culture, there is a building which is not in the 
nature of a farm-house, then, so much of the 
extent of such land as is occupied by the 
building shall not be deemed to be used mainly 
fox the purpose of agriculture: 

Provided further that if any question arises 
whether any building is in the nature of a 
farm-house, such question shall be referred to 
the State Government and the decision of the 
State Government thereon shall be final; 

(C) notwithstanding anything contained in 
clause (B) of this Explanation, land shall not 
be deemed to be mainly used for the purpose 
of agriculture if the land hag been specified in 
the master plan for a purpose other than 
agriculture; 


(p) ‘‘urbanisable land”, maans land situated 
within an urban agglomeration, but not being 
urban land } 

(q) ‘‘vacant land”, means land, not being 
land mainly used for the purpose of agricul- 
ture, in an urban agglomeration, but does not 
include— 

{i) land on which construction of a building 
is not permissible under the building regula- 
tions in force in the area in which such land 
is situated ; 

(ii) inan ares where there are building 
regulations, the land oceupied by any building 
which has been constructed before, or is being 
constructed on, the appointed day with the 
approval of the appropriate authority and the 
land appurtenant to such building ; and 


(iii) in an area where there are no building 
regulations, the land occupied by any building 
which has been constructed before, or is being 
constructed on, the appointed day and the 
land appurtenant to such building; 


a cantonment board or a 
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Provided that where any person ordinarily 
keeps his cattle, other than for the purpose of 
dairy farming or for the purpose of breeding 
of live-gtcck, on any land situated in a village 
within an urban agglomeration (described as a 
village in the revenue records), then, so much 
extent of the land as has been ordinarily used 
for the keeping of such cattle immediately 
before the appointed day shall not be deemed 
to be vacant land for the purposes of this 
clause. 

CHAPTER IN 


CEILING ON VAOANT LAND. 


3. Persons not entitled to hold vacant 
land in excess of the ceiling limit. 


Except as otherwise provided in thig Act, 
on and from the commencement of this Acts 
no person shall be entitled to hold any vacani 
land in excess of the ceiling limit in the terri. 
tories to which this Act applies under sub. 
section (2) of section 1. 


4. Ceiling limit. 


(1) Subject to the other provisions of this 
gection, in the casa of every person, the 
ceiling limit shall be,— 

(a) where the vacant land is situated in an 
urban agglomeration falling within category A 
specified in Schedule I, five hundred square 
metres ; 

(b) where such land is situated in an urban 
agglomeration falling within category B speci- 
fied in Schedule I, one thousand square 
metres ; 

(c) where such land is situated in an urban 
agglomeration falling within category G speci- 
fied in Schedule I, one thousand five hundred 
square metres ; 

(d) where such land is situated in an urban 
agglomeration falling within category D speci- 
fied in Schedule I, two thousand square 
metres. 


(2) Where any person holds vacant land 
situated in two or more categories of urban 
agglomerations specified in Schedule I, then, 
for the purpose of calculating the extent of 
vacant land held by him, — 

(a) one square metre of vacant land situated 
in an urban agglomeration falling within cate. 
gory A shall be deemed to be equal to two 
square metres of vacant land situated in an 
urban agglomeration falling within category B, 
threa square metres of vacant land situated 
in an urban agglomeration falling within cate. 
gory C and four square metreg of vacant land 
situated in an urban agglomeration falling 
within category D: 

(b) ona square metre of vacant land situated 
in an urban agglomeration falling within gate- 
gory B shall be deemed to be equal to one 
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and one-half square metres of vacant land 
situatad io an urban agglomeration falling 
within category O and two square metres of 
vacant land situated in an urban agglomera. 
tion falling within category D ; and 

(c) one square metre of vacant land situated 
in an urban agglomeration falling within cato. 
gory C shall be deemed to be equal to one 
and one-thirl square metres of vacant land 
gituatad in an urban ag:lomeration falling 
within category D. 

(3) Notwithstanding anything contained in 
sub.section (1), where in respect of any vacant 
land any scheme for group housing has been 
ganctioned by an authority competent in this 
behalf immediately before the commencement 
of this Act, then, the person holding such 
vyatant land atsuch commencement shall be 
entitled to continue to hold such land for the 
purpose of group housing : 


Provided that not more than one dwelling 
unit in the group housing shall be owned by 
one single person : 


Provided further, that the extent of vazant 
land which such person shall ba entitled to 
hold shall, in no caga, exceed — 


(a) the extent required under any building 
regulations governing such group housing ; or 
(b) tha extent calculated by multiplying the 
number of dwelling units in the group housing 
and the appropriate coiling limit referred to 
in sub-section (1), 
whichever is less. 


Explanation. — For th3 purpose; of this 
sub-saction and sub-section (10),— 


(i) ‘group housing” means a buildinz con- 
structed or to be constructed with one or 
more flosrs, each floor consisting of one or 
more dwelling units and having common 
ervice farilities ; 

(ii) ‘common service facility” insludes faci. 
lity like staircase, balcony and verandah. 


(4) (a) In any State to which this Act 
applies in the first instance, if, on or after the 
17th day of February 1975, but before the 
appointed day, any person has made any 
transfer by way of sale, mortgage, gift, lease 
or otherwise (other than a bona fide sale 
ander a registered deed for valuable conside- 
ration) of any vacant land held by him and 
situated in such State t> any otbər person, 
whether or not for consideration, then, for the 
purposes of calculating the extent of vacant 
land held by such person the land so trans. 
ferred shall be taken into account, whihout 
prejudice to the rights or interests of the trans. 
ferea-in the land so transferred : 

Provided that the excess vacant land to be 
surrendered by such person under this Chapter 
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shall be selected only out of the vacant land 
held by him after such transfer. 


(b) For the purpose of clause (a), the bur. 
den of proving any sale to be a bona fide ona 
shall be on the transferor. 


Explanation.—Whera in any State afore. 
said, there was or is in force any law prohi. 
biting transfer of urban property in that State 
except under the circumstances, if any, specifi. 
ed therein, then, for the purposes of this sub. 
section, any transfer by way of sale of such 
property, being vasant land, made by any 
person under a registered deed for valuable 
consideration in accordance with ths provi. 
sions of such law or in pursuance of any gane- 
tion or permission granted under such law, 
shall be deemed to be a bona fide sale. 


(5) Where any firm or unincorporated as. 
sociation or body of individuals holds vacant 
land or holds any other land on which there 
is a building with a dwolling unit therein or 
holds both vacant land and such other land, 
then, the right or interest of any person in 
the vacant land or such other land or both, ag 
the case may be, on the basis of his share in 
such firm or association or body shall also be 
taken into account in calculating the extent cf 
vacant land held by such person. 


(6) Where a person is a beneficiary of a 
private trust and his share in the income from 
such trust is known or determinable, the 
share of such person in the vacant land and 
in any other land on which there is a building 
with a dwelling unit therein, held by the 
trust, shall be deemed tə be in the game pro. 
portion as his share in the total income of 
such trust b3ars to such total income and the 
extent of such land apportionable to hig share 
shall also be taken into account in calculating 
the extent of vacant land held by such person, 


(7) Where a person is a member of a Hindu 
undivided family, so much of the vacant land 
and of any other. land on which there is a 
building with: a dwelling unit therein, ag 
would have fallen to his share had the entire 
vacant land and such other land held by the 
Hindu undivided family been partitioned 
amongst its members at the commencement of 
this Act shall also ba taken into account in 
calculating the extent of vacant land held by 
such person. 


(8) Where a person, being a member of a 
housing Go.operative society registered or 
deemed to be registered underany law for the 
time being in force, holds vacant land allotted 
to him by such society, then, the extent of 
land so held shall also be taken into account 
in calculating the extent of vacant land held 
by such pergon. 
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(9) Where a person holds vacant land 
ani also holds any other land on which 
there is a building with a dwelling unit 
therein the extent of such other land occupied 
by the building and the land appurtenant 
thereto shall also be taken into account in 
calculating the extent of vacant land held by 
such person. 


(10) Where a person owns a partof a build. 
ing, being a group housing, the proportionate 
share of such person in the land occupied by 
the building and the land appurtenant thereto 
shall also be taken into account in calculating 
the extent of vacant land held by such person. 


(11) For the removal of doubts it is hereby 
declared that nothing in sub-sections (5), (6), 
(7), (9) and (10) shall be construed ag em. 
powering the competent authority to declare 
any land referred to in sub-clause (ii) or sub. 
clause (iii) of clause (q) of section 2 as excess 
vacant land under this Chapter. 


Explanation. — For the purposes of this 
section and sections 6, § and 18 a person shall 
be deemed to hold any land on which there ig 
a building (whether or not with a dwelling 
uuit therein) if he — 

(i) owns such land and the bui ding; or 

(ii) owns such land but possesses the building 
or possesses such land and the building, the pos- 
session, in either case, boing as a tenant under 
a leass, the unexpired period of which is not 
less than ten years af the commencement of 
this Act, or a3 a mortgages or under an irre- 
vocable power of attorney or a hire-purchase 
agreement or partly in one of the said capaci- 
ties and partly in any other of the said capa- 
city or capacities: or 


(iii) possesses such land but owns the build. 


ing, the possession being as a tenant under a 
leage or ag a mortgagee or under an irreyo- 
cable power of attorney or a hire-purchase 
agreement or partly in one of the said capaci. 
ties or parily in any other of the said capacity 
or capacities. 


5. Transfer of vacant land. 


(1) In any State to which this Act applies 
in the first instarce, where any person who 
had held vacant land in excess of the ceiling 
limit at any time during the period commence. 
ing on the appointed day and ending with the 
commencement of this Act, has transferred 
such land or part thereof by way of sale, 
mortgage, gift, lease or otherwise, the extent 
of the land so transferred shall also be taken 
into account in calculating tha extent of vacant 
land held by such person and the excess vacant 
land in relation to such person shall, for the 
purposes of this Chapter, be selected out of the 
vacant land held by him after such transfer 
and in case the entire excess vacant land can- 
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not be go selested, the balance, or, where no 
vagant land is held by him after the transfer, 
the entire excess vacant land, shall be selected 
oat of the vacant land held by the transferee: 


Provided that where such person has trans- 
ferred his vacant land to more than ona 
person, the balance, or, as the case may bean 
the entire excess vacant land aforesaid, shalk 
be selected out of the vacant land held by 
each of the transferees in the same proportion. 
ag the area of the vacant land trans- 
ferred to him bears to the total area, of the. 
land transferred to all the transferees. 


(2) Where any excess vacant land is selected 
out of the vacant land tranaferred under sub- 
section (1), the transfer of the exces vacant- 


land so selected shall be deemed: to be null . 


and void, 


(3) In any State to which thia Act applies. 
in the first instance and in any State which 
adopts this Act under clause (1) of article 252 
of the Constitution, no person holding vacant- 
land in excess of the ceiling limit immediate. 
ly before the commencement of this Act shall: 
transfer any such land or part thereof by way 
of sale, mortgage, gift, lease or otherwise until 
he has furnished a statement under section 6 
and a notification regarding the excess vacant. 
land held by him has been published under 
sub-section (1) of section 10; and any suck 
transfer made in contravention of this provi. 
sion shall be deemed to be nuli and void. 


6. Persons holding vacant land in excess. 
of ceiling limit to file statement. 


(1) Every person holding vacant land in: 
excess of the ceiling limit at the commence. 
ment of this Act shall, within such period as- 
may be prescribed, file a statement before the 
competent authority having jurisdiction speci.- 
fying the location, extent, value and such. 
other particulars as may be prescribed of all 
vacant lands and of any other land on which. 
there is a building, whether or not with a 
dwelling unit therein, held by him (including: 
the nature of his right, title or interest there. 
in) and also specifying the vacant lands within- 
the ceiling limit which he desires to retain ; 


Provided that in relation to any State to. 
whch this Act applies in the first instance, 
the provisions of this sub-section shall have 
effect as if for the words ‘Every person hold. 
ing vacant land in excess of the ceiling limit. 
at the commencement of this Act’, the words. | 
figures and letters “Every person who held 
vacant land in excess of the ceiling limit on or- 
after the 17th day of February, 1975 and 
before the commencement of this Act and: 
every person holding vacant land in excess of 
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the ceiling limit at such commencement” had 
been substituted. 


Eaplanation.—In this section, ‘commence. 
ment of this Act” meang, — 

(i) the date on which this Act comes into 
force in any State; , 


(ii) where any land, not being vacant land. 
situated in a State in which this Act ig in 
forco has become vacant land by any reagon 
whatsoever, the date on which such land 
becomes vacant land; 


(iii) where any notification has been issued 
under clause (n) of section 2 in respect of any 
area in a State in which this Act is in force; 
the date of publication of such notification. 

(2) If the competent authority is of opinion 
that— 


(a) in any State to which this Act applies in 
the first instance, any person held on or after 
the 17th day of February. 1975 and before 
the commencement of this Act or holds at 
such commencement; or : 


(b) in any State which adopts this Act under 
clause (1) of article 252 of -the Constitution, 
any person holds at the commencement of 
this Act, 


vacant land in excess of the ceiling limit, then, 
notwithstanding anything contained in sub. 
section (1), it may serve a notice upon such 
person requiring him to file, within such 
period ag may be sp-cified in the notice, the 
statement referred to in sub-section (1). 


(3) The competent authority may, if it is 
satisfied that if ig necessary so to do, extend 
the date for filing the statement under this 
section by such further period or periods as it 
may think fit; so, however, that the period or 
the aggregate of the periods of such exten- 
sion shall not exceed three months. 


(4) The statement under fhis section shall 
be filed,— 


(a) in the cage of an individual, by the 
individual himself; where the individual is 
absent from India, by the individualiconcerned 
or by some person duly authorised by him in 
this behalf; and where the individual is men- 
tally incapacitated from attending to his affairs, 
by his guardian or any other person competent 
to act on his behalf; 


(b) in the case of a family. by the husband 
or wife and where the husband or wife is 
absent from India or is mentally incapacitated 
from attending to hig or her affairs, by the 
husband or wife who is not so absent or men- 
tally incapacitated and where both the husband 
and the wife are absent from India or are 
mentally incapacitated from attending to their 
affairs, by any other person competent to act 
on bebalf of the husband or wife or both; 
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(c) in the case of a company, by the prin. 
Gipal offcer thereof; 

(d) in the case of a firm, by any partner 
thereof; 


(e) in the case of any other association, by 
any member of the assodiation or the principal: 
officer thereof; and 

(f) in the case of any other person, by that. 
person or by a person competent to act on his- 
behalf. 


Explanation.—For the purposes of this sub- 
section, "principal offcer”,— 


(i) in relation to a company, means ¢he 
secretary, Manager or managing-director of 
the company; 

(ii) in relation to any association, means the- 
secratary, treasurer, Manager or agent of the 
association, 
and includes any person connected with the. 
management of the affairs of the company or- 
the association, as tha case may be, upon 
whom the competent authority has served a 
notice of his intention of treating him as the. 
principal officer thereof, 


7. Filing of statement in cases where 
vacant land held by a person is. 
situated within the jurisdiction of 
two or more competent authorities. 


(1) Where a person holds vacant land 
situated within the jurisdiction of two or more 
competent authorities, whether in the same 
State or in two or more States to which this 
Act applies, then, he shall file his statement. 
under sub.gection (1) of section 6 before the 
competent authority within the jurisdiction of 
which the major part thereof ig situated and. 
thereafter all subsequent proceedings shall be 
taken before that competent authority to the 
exclusion of the other competent authority or 
authorities concerned and the competent. 
authority, before which the statement is filed, 
shall send intimation thereof to the other- 
competent authority or authorities concerned. 


(2) Whera the extent of vacant land held 
by any person and situated within the juris. 
diction of two or more competent authorities: 
within the same State to which this Act ap- 
plies is equal, he shall file his statement under 
sub-section (1) of section 6 before any one of 
the competent authorities and send intimation 
thereof in such form as may be prescribed to 
the State Government and thereupon, the- 
State Government shall, by order, determine 
the competent authority before which all sub-. 
sequent proceedings under this Act shall be 
taken to the exclusion of the other competent 
authority or authorities and communicate that 
order to such person and the competent autho. 
rities concerned, 
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(3) Where the extent of vacant land held 
by any person and situated within the jcris. 
diction of two or more competent authorities 
in two or more States to which this Act applies 
is equal, he shall file his statement under 
sub-section (I) of section 6 before any one of 
the competent authorities and send intimation 
thereof in such form ag may be preseribec. to 
the Central Government and thereupon, she 
Central Government shall, by order, deter. 
mine the competent authority before which 
all subsequent proceedings shall be taken to 
the exclusion of the other competent autio- 
rity or authorities and communicate that order 
‘to such person, the State Governments and 
the competent authorities concerned. 


8. Preparation of draft statement as re- 
gards vacant land held in excess of 
ceiling limit. 


(1) On the basis of the statement filed 
under section 6 and after such inquiry as the 
competent suthority may deem fit to make 
the competent authority shall prepare a draft 
statement in respect of the person who kas 
filed the statement under section 6. 


(2) Every statement prepared under stb. 
gection (1) shall contain the following parti- 
eulars, namely :— 


(i) the name and address of the person; 


(ii) the particulars of all vacant lands and 
of any other land on which there is a buil. 
ding, whether or not with a dwelling urit 
therein, held by such person; 


(iii) the particulars of the vacant lands 
which such person desires to retain within 
the ceiling limit; 

(iv) the particulars of the right, title or 
interest of the person in the vacant lands; ard 


(vì) such other: particulars as may- be 
prescribed. 


(3) The draft statement shall be served in 
uch manner as may be prescribed on tke 
person concerned together with a notica gta. 
ting that any objection to the draft statement 
shall be preferred within thirty days of tke 
‘service thereof. 


(4) The competent authority shall duly 
consider any objection received, within the 
period specified in the notice referred to ia 
sub-section (3) or within such farther period 
a3 may be specified by the competent authc. 
rity for any good and sufficient reason, from 
the person on whom a copy of the draft state. 
ment has been served under that sub-section 
and the competent authority shall, after givinz 
the objector a reasonable opportunity of boing 
heard, pass such orders as it deems fit. 
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9. Final statement. 


After the disposal of the objections, if any, 
received under gub.section (4) of section 8, the 
competent authority shall make the necessary 
alterations in the draft statement in accor. 
dance with the orders passed on the objec. 
tions aforesaid and shall determine the vacant 
land held by the pergon concerned in excess 
of the ceiling limit and causa a copy of the 
draft statement ag so altered to be served in 
the manner referred to in sub.gection (3) of 
section 8 on the person concerned and where 
such vacant land is held under a lease, or a 
mortgage, or hire-purchase agreement, or an 
irrevocable power of attorney, also on the 
owner of such vacant land. 


10. Acquisition of vacant land in excess 
of ceiling limit. ` 

(1) As soon as may be after the servica of 
the statement under section 9 on the person 
concerned, the competent authoriiy shall 
Cause a notification giving the particulars of 
the vacant land held by such person in excess 
of the ceiling limit and stating that— 

(i) such vacant land is to ba acquired by 
the concerned State Government; and 


(ii) the claims of all persons interested in 
such vacant land may be made by them per- 
sonally or by their agents giving particulars 
of the nature of their interests in such land. 
to be published for the information of the 
general publicin the Official Gazette of the 
State concerned and in such other manner as 
may be prescribed. 


(2) After considering the claims of the per- 
gons interested in the vacant land, made to 
the competent authority in pursuance of tha 
notification published under sub-section (1), 
the competent authority shall determine the 
natura and extent of such claims and pass 
such orders as it deems fit. 


(3) At any time after the publication of the 
notification under sub.section (1), the compe- 
tent authority may, by notification published 
in the Official Gazette of the State concerned, 
declare that the excess vacant land referred 
to in the notification published under sub- 
section (1) shall, with effect from such date 
ag may be specified in the declaration. be 
deemed to have been acquired by the State 
Government and upon the publication of such 
declaration, such land shall be deemed to 
have vested absolutely in the State Govern. 
ment free from all encumbrances with effect 
from the date go specified. 


(4) During the period commencing on tha 
date of publication of the notification under 
sub-section (1) and ending with the date speci- 
fied in the declaration made under subs 
section (3)— 
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(i) no person shall transfer by way of gale, 
mortgage, gift, lease or otherwise any excess 
vacant land (including any part thereof) speci. 
fied in the notification aforesaid and any such 
transfer made in contravention of this provi- 
sion shall be deemed to be null and void; and 


(ii) no person shall alter or cause to be 
altered the use of such excess vacant Jand. 


(5) Where any vacant land.is vested in the 
State Government under sub-section (3), the 
competent authority may, by notice in writing, 
order any person who may be in possession 
of if to surrender or deliver possession thereof 
to the State Government or to any person 
duly authorised by the State Government in 
this behalf within thirty days of the service 
of the notice. 


(6) If any person refuses or fails to comply 
with an order made under sub-section (5), the 
competent authority may take possession of 
the vacant land or cause it to be given to the 
concerned State Government or to any person 
duly authorised by such State Government in 
this behalf and may for that purpose uge such 
forces as may be necessary. 


Explanation. — In this section, in sub- 
section (1) of section 11 and in sections 14 and 
23, “State Government”, in relation to— 


(a) any vacant land owned by the Central 
Government, means the Central Government; 


(b) any vacant land owned by any State 
Government and situated in a Union terri- 
tory or within the local limits of a canton. 
ment declared as such under section 3 of the 
Cantonments Act; 1924, means that State 
Government, 


11. Payment of amount for vacant land 
acquired, 


(1) Where any vacant land is deemed to 
have been acquired by any State Government 
under sub-section (3) of section 10, such State 
Government shall pay to the person or per. 
gons having any interest therein. — 

(a) in a case where there ig any income 
from such vacant land, an amount equal to 
eight and one-third times the net average 
annual income actually derived from such 


land during the period of five consecutive. 


years immediately preceding the date of publi- 
gation of the notification issued under sub- 
section (1) of section 10; or 


. (b) in a case where no income is derived 
from guch vacant land, an amount calculated 
af a rate not exceeding— 


(i) ten zupees per square metre in the case 
of vacant land situated in an urban agglomo- 
ration falling within category A or category B 
specified in Schedule I; and 
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(ii) five rupees per square metre in the case. 
of vacant land situated in an urban agglome.. 
ration falling within category © or category D 
specified in that Schedule. 


(2) The net average annual income referred. 
to in clause (a) of sub-section (1) shail be 
calculated in the manner and in accordance 
with the principles set out in Schedule I, 


(3) For the purpose of clause (b) of sub. 
section (1), the State Government shall— 


(a) divide, by notification in the Official 
Gazette, every urban agglomeration situated. 
within the State into different zones, having 
regard to the location and the genoral use of the 
land situated in an urban agglomeration, the 
utility of the land in that urban agglomera, 
tion for the orderly urban development thereof 
and such other relevant factors as the cireumst. 
ances of the case may require; and 


(b) fix, subject to the maximum rates gpe- 
cified in that clause, the rate per square metre 
of vacant land in each zone, having regard to 
the availability of vacant land in the zone, 
the trend of price rise of vacant land over a 
period of twenty years in the zone before the 
commencement of this Act, the amount in. 
vestad by the Government for the develop. 
ment of the zone, the existing use of vacant 
land ,in the zone and such other relevant 
factors ag the circumstances of the case may 
require. 

(4) Different rates may be fixed under 
clause (b) of sub-section (3) for vacant lands 
situated in differant zones within each urban 
agglomeration. 

(5) Notwithstanding anything contained’ in 
sub-section (1) where any vacant land which 
is deemed to have been acquired under sub. 
section (3) of section 10 is held by any person 
under a grant, lease or other tenure from the 
Centra] Government or any State Government 
and-— 

(i) the terms of such grant, lease or other 
tenure do not provide for payment of any: 
amount to such person on the termination of 
such grant, lease or other tenure and the 
resumption of such land by the Central Gov. 
ernment or the State Government, ag thé case 
may be; or 

(ii) the terms of such grant, lease or other 
tenure provide for payment of any ameunt 
to such person on such termination and re. 
sumption, 
then, 

(a) ina case falling under clause (i), no 
amount shall be payable in respect of auch 
vacant land under s1b-section (1); and 

(b) in a case falling under clause (ii), the 
amount payable in respect of such vacant land 
shall be the amount payable to him under tha 
terms of such grant; lease or other tenura 
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on such termination and resumption cr the 
amount payable to him under sub-section (1), 
whichever is less. 


(G) Notwithstanding anything containad in 
sub-section (1) or sub-section (5), the amount 
payable under either of the said sub.gestions 
sha l, in no case, exceed two lakhs of ruzees. 


(7) The competent authority may, by order 
in writing determine the amount to be paid 
in accordance with the provisions of this sec- 
tion as also the person. or, where there are 
several persons interested in the lana, the 
persons to whom it shall be paid and in what 
proportion, if any. 

(8) Before determining the amount to. be 
paid, every person interested ghall be given 
an opportunity to state his case as fo the 
amount to be paid to him. 

(9) The competeni authority shall cispose 
of every case for determination of the amount 
to be paid as expeditiously as possible and in 
any case within such period as may te pre. 
seri bad. 

(10) Any claim or liability enforceable 
against any vacant land which is deemed to 
have been acquired under sub-section '3) of 
section 10 may be enforced only against the 
amount payable under this section in respect 
of such land and against eny other property of 
the owner of such land. 


12, Constitution of Urban Land Tribunal 
and appeal to Urban Land Tribunal. 


(1) The State Government may, by notifi- 
eation in the Official Gazette, constitute one or 
more Urban Land Tribunal or Tribunals. 


(2) The Tribunal shall consist of a sole 
member who shall be an officer of the rank of 
a Commissioner of a division or a member cf 
the Board of Revenue. 

(3) The Tribunal shall have jurisdiction 
over such area as the State Governmen; may, 
by notification in the Official Gazette, specify. 

(4) If any person is aggrieved by an order 
of the competent authority under section 11, 
he may, within thirty days of the date on 
which the order is communicated to him, 
prefer an appeal to the Tribunal having juris. 
diction over the area in which the vacant land 
{in relation to which the amount has been 
determined) ig situated or where such land is 
situated within the jurisdiction of mors than 
one Tribunal to the Tribunal having jurisdic. 
tion over the area in which a major part of 
such land is situated or where the exient of 
such land situated within the jurisdiccdon of 
two or more Tribunals ig equal, to any of thoss 
Tribunals ; 


Provided that the Tribunal may ertertain 
the appeal after the expiry of the said period 
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of thirty days if it is satisfied that the appel- 
lant was prevented by sufficient cause from 
filing the appeal in time. 


(5) In deciding appeals the Tribunal shalt 
exercise all the powers which a civil Court 
has and follow the same procedure which 
a civil Court follows in deciding appeals- 
against the decree of an original Court under- 
the Code of Oivil Procedure, 1908. 


13. Second appeal to High Court. 


Subject to the provisions of the Code of 
Civil Procedure, 1908, applicable to appeals: 
from original decrees, an appeal shall lie to- 
the High Court from the decision of the Tri-- 
bunal under section 12. 


14. Mode of payment of amount. 


(1) The State Government shall, withim 
a period of six months from the date of the 
order of the competent authority determining 
the amount to be paid under section 11, or, im 
a case where an appeal has been preferred 
against such order under section 12 or under 
section 13, within a period of six months from: 
the date of the final appellate order, pay the 
amount referred to in section 11 to the person: 
or persons entitled thereto. 


(2) Twenty-five per cent. of the amount or 
twenty-five thousand rupees, whichever is less, 
ghall be paid in cash and the balance in negoti- 
able bonds redeemable after tha expiry of 
twenty years carrying an interest at the rate 
of five per cent. per annum with effecé from 
the date on which the vacant land is deemed 
to have been acquired by the State Govern. 
ment under sub.section (3) of section 10, 


15. Ceiling limit on future acquisition by 
inheritance, bequest or by sale in. 
execution of decrees, etc. 

(1) If; on or after the commencement of 
this Act, any person acquires by inheritance, 
settlement or bequest from any other person 
or by sale in execution of a decree or order 
of a civil court or of an award or order of any 
other authority or by purchase or otherwise: 
any vacent lend the extent of which together 
with the extent of the vacant land, if any, 
already held by him exceeds in the aggregate 
the ceiling limit, then, be shall, within three 
months of the date of such acquisition, fle a 
statement before the competent authority 
having jurisdiction specifying the location, 
value and such other particulars a8 mav be 
prescribed of all the vacant lands held by him 
and also specifying the vacant lands within the 
ceiling limit which he degircs to retain. 

(2) The provisions of sections 6 to 14 (both 
inclusive) sball, so far as may be, apply to the 
statement filed under tbis section and to the 
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vacant land beld by such person in excess of 
the ceiling limit. 


16. Certain persons to file statements 
when the Act is adopted subse- 
quently by any State. 


(1) Where any parson holds any vacant land 
in any State to which this Act does not app'y 
in the first instance but which subsequently 
adopts this Act under olause (1) of article 252 
of the Constitution and the extent of such 
land together with the extent of the vacant 
land, if any, already held by him in any other 
State to which this Act applies in the first 
instance, exceeds in the aggregate the ceiling 
limit, then, he shall, within three months of 
the commencement of this Act in the State 
first mentioned, fle a statement before the 
competent authority having jurisdiction speci. 
fying the location, extent, value and such 
other particulars as may be presc:ibed of all 
vacant lands held by him in that State and in 
such other State and also specifying the vacant 
lands within the ceiling limit which he desires 
to retain. 


(2) The provisions of sections 6 to 14 (both 
inclusive) shall, so far as may be, apply to the 
statement filed under this section and to the 
vacant land held by such person in excess of 
the ceiling limit, 


17. Power to enter upon any vacant land. 


The competent authority or any person 
acting under the orders of the competent 
authority may, subject to any rules made in 
this behalf and at such reasonable times as 
may be prescribed: enter upon any vacant land 
or any other land on which there is a building 
with such assistance as the competent autho. 
rity or such person considers necessary and 
make survey and take measurements thereof 
and do any other act which the competent 
authority or such person considers necessary 
for carrying out the purposes of this Act. 


18. Penalty for concealment, 
particulars of vacant land. 


(1) If the competent authority, in the course 
of any proceedings under this Act, ig satished 
that any person has concealed the particulars 
of any vacant land, or of any other land on 
which there is a building, whether or not 
with a dwelling unit therein, held by him or 
furnished inaccurate particulars of such land 
or of the user thereof, if may, after ‘giving 
such person an cpportunity of being heard in 
the matter, by order in writing direct that, 
without prejudice to any other penalty to 
which he may be liable under this Act such 
person shall pay, by way of penalty, è sum 
which shall not be less than, but which shall 


etc,, of 
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not exceed twice, the amount representing the 
value of the vacant land or of such other land 
or both, as the case may be, in respect of 
which the particulars have been concealed or 
in respect of which inaccurate particulars as 
aforesaid have been furnished. 


(2) Any amount payable under this section, 
if not paid, may be recovered as if if were an 
arrear of land revenue. 


19, Chapter not to apply to certain vacant 
lands. 


(1) Subject to the provisions of sub-sec- 
tion (2), nothing in this Chapter shall apply to 
any vacant land held by— 


(i) the Central Government or any State 
Government, or any local authority or any 
Corporation established by or under a Central 
or Provincial or State Act or any Government 
company as defined in gection 617 of the 
Companies Act, 1956; 

(ii) any military, naval or sir force institu- 
tion ; 

(iii) any bank. 

Explanation. — In this clause, ‘‘bank” 
means any banking company as defined in 
clause (c) of section 5 of the Banking Regula. 
tion Act, 1949, and includes — 


(a) the Reserve Bank of India constituted 
under the Reserve Bank of India Act, 1934; 


(b) the State Bank of India constituted 
under the State Bank of India Act, 1955 ; 


(c) a subsidiary bank as defined in the State 
Bank of India (Subsidiary Banks) Act, 1959; 

(d) a corresponding new bank constituted 
under section 3 of the Banking Companies 
(Acquisition and Transfer of Undertakings) 
Act, 1970; 

(e) the Industrial Finance Corporation of 
India, established under the Industrial Financa 
Corporation Act, 1948, the Life Insurance 
Corporation of India, established under the 
Lite Insurance Corporation Act, 1956, the 
Unit Trust of India. established under the Unité 
Trust of India Act, 1963, the Industrial De. 
velopment Bank of India Act, 1964, the In. 
dustrial Oredit and Investment Corporation of 
India, the Industrial Reconstruction Corpora. 
tion of India and ary other financial institu. 
tion which the Central Government or tha 
State Government concerned may, by notifica. 
tion In the Official Gazette, speci'y in thig 
behalf ; 


(iv) any public charitable or religious trust 
(including wakf) and required and used for any 
public charitable or religious purposes : 

Provided that the exemption under 
this clause shall apply only so long ag such 
land continues to be required and used for 
such purposes by such trust ; 


20 [Act 33] 


(vy) any co-operative society, being æ land 
mortgage bank or a housing co-operative 
society, registered or deemed to be regictered 
under any law relating to co-operative 3ocie- 
ties for the time being in force: 


Provided that the exemption under thig 
clause, in relation to a land mortgage bank, 
shall not apply to any vacant land held by it 
otherwise than in satisfaction of its dues 


(vi) any euch educational, cultural, techni. 
cal or scientific institution or club [not being a 
Corporation established by or under a Central 
or Provincial or State Act referred to in 
clause (i) or a society referred to in clause (vii)] 
ag may be approved for the purposes of this 
clause by the State Government by gene-al or 
special order, on application made to it in this 
behalf by such institution or club or otherwise: 


Provided that no approval under this clause 
shall be accorded by the State Government 
unless that Government is satisfied that it is 
necessary so to do having regard to the nature 
and scepe of the activities of the institution or 
elub concerned, the extent of the vacant land 
required bona fide for the purposes of such 
institution or club and other relevant factors; 


(vii) any society registered under the Socie. 
ties Registration Act, 1860, or under any 
other corresponding law for the time being in 
force and used for any non-profit and non. 
commercial purpose; 

(viii) a foreign State for the purposes of its 
diplomatic and consular missions or for such 
other official purposes as may be approved by 
the Central Government or for the residence 
of the members of the said missions; 

(ix) the United Nations and its specialised 
agencies for any official purpose or for tha 
residence of the members of their staff; 

(x) any international organisation fcr any 
official purpose or for the residence sf the 
members of the staff of such organisaticn: 

Provided that the exemption under this 
clause shall apply only if there is an agree. 
ment between the Government of India and 
such international organisation tbat such lan] 
shall be so exempted. 

(2) The provisions of sub-section (1) shall 
not be construed as granting any exempéion in 
favour of sny person, other than an authority, 
institution or organisation specified in sub. 
section (1). who possesses any vacant land 
which is owned by such authority, institution 
or organisation or who owng any vacant land 
which ig in the possession cf such authority; 
institution or organisation ; 

Provided that where any vacant land which 
ig in the posses:ion of such authority, institu- 
tion or organisation, but owned by any other 
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person, is declared as excess vacant land under 
this Ohapter, such authority, institution or 
organisation sball, notwithstanding anything 
contained in any of the foregoing provisions 
of this Chapter, continue to possess such land 
under the State Government on the same 
terms and conditions subject to which it posse. 
ai such land immediately before such degola- 
ration. 


Explanation.—For the purposes of this sub- 
section, the expression ‘‘to possess vacant 
land” means fo possess such lani either ag 
tenant or as mortgagee or under a hire. 
purchase agreement or under an irrevocable 
power of attorney or partly in one of the gaid 
Capacitie; and partly in any other of the sgid 
Capacity or capacities. 


20. Power to exempt. 


(1) Notwithstanding anything contiined in 
= of the foregoing provisions of this Chap- 
ery 


(a) where any person holds vacant land in 
excess of the ceiling limit and the State 
Government is gsatisfiel, either on its own 
motion or otherwise, that, having regard to 
the location of such land, the purpose for 
which such land is baing or is proposed to be 
used and such other relevant factors ag the 
circumstances of the Gage may requira, it is 
necessary or expedient in the public interest 
so to do, that Government may, by order, 
exempt, subject to such conditions, if any, as 
may be spesified in the order, such vacant 
land from the provisions of this Chapter; 


(b) where any person holds vacant land in 
excess of the cailing limit and the State Gov. 
ernment, either on its own motion or other. 
wise, is satisfied that the application of the 
provisions of this Chapter would cause undue 
hardship to such person, that Government 
may by order, exempt subject to such condi. 
tions, if any, as may be specified in the order; 
such vacant land from the provisions of this 
Chapter : 


Provided that no order under this clause 
shall be made unless the reasons for doing go 
are recorded in writing. 


(2) If at any time the State Government is 
satisfied that any of the conditions subject to 
which any exemption under clause (a) or 
clause (b) of sub-section (1) is granted is not 
complied with by any person, it shall be 
competent for the State Government to with. 
draw; by order, such exemption after giving a 
reasonable opportunity to such person for 
making & representation against the proposed 
withdrawal and thereupon the provisions of 
this Chapter shall apply accordingly. 
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21. Excess vacant land not to be treated 
as excess in certain cases. 


(1) Notwithstanding anything contained in 
any of the foregoing provisions of this Chapter. 
where a person holds any vacant land in 
excess of the ceiling limit and such person 
declares within such time, in such form and 
in such manner ag may be prescribed before 
the competent authority that such land is to 
be utilised for the construction of dwelling 
units (each such dwelling unit having a plinth 
area not exceeding eighty square metres) for 
the accommodation of the weaker sections of 
the society, in accordance with any scheme 
approved by such authority ag the State Gov- 
ernment may, by notification in the Official 
Gazette, specify in this behalf, then. the com. 
petent authority may. after making such 
inquiry as it deems fit, declare such land not 
to be excess land for the purposes of this 
Chapter and permit such person to continue 
to hold such land for ths aforesaid purpose, 
subject to such terms and conditions as may 
be prescribed including a condition as to the 
time limit within which such buildings are to 
be constructad, 


(2) Where any person contravenes any of 
the conditions subject to which the permission 
has been granted under sub-section (1), the 
competent aithority shall, by order, and after 
giving such person an opportunity of being 
heard. declare such land to be excess land and 
thereupon all the provisions of this Ohapter 
shall apply accordingly. 


22, Retention of vacant land under cer. 
tain circumstances, 


(1) Notwithstanding anyth'ng contained in 
any of the foregoing provisions of this Chap. 
ter, where any person demolighes any build. 
ing on any -and held by him or any such 
building is destroyed or demolished solely due 
to natural cavges and beyond the contro! of 
human agency and as a consequence thereof, 
in either case, the land on which such build. 
ing has been constructed becomes vacant land 
and the aggregate of the extent of such land 
and the extent of any other vacant land held 
by him exceeds the ceiling limit then, he 
shall, within three months ‘rom the date of 
such demolition or destruction file a statement 
before the competent authority having juris. 
diction specifying the location, value and such 
other particulars as may be prescribed of all 
the vacant lands held by him. 


(2) Where on receipt of a statement under 
sub-section (1) and after such inquiry as the 
competent authority may deem fit to make; 
fhe competent authority ia satisfied that the 
land which hag become vacant land is required 
by the holder for the purpose of redevelop. 
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ment in accordance with the master plan, such 
authority may, subject to such conditions and 
restrictions as it may deem fit fo impose, per- 
mit the holder to retain such land in excess 
of the ceiling limit for such purpose and 
where the competent authority is not so gatis. 
fied and does not so permit, the provisions of 
sections 6 to 14 (both inclusive) shall. so far 
as may ba, apply to the statement filed under 
sub.section (1) and to the vacant land held by 
such person in excess of the ceiling limit. 


23. Disposal of vacant land acquired 
under the Act, 


(1) It shall be competent for the State:Gov. 
ernment to allot, by order, in excess of the 
ceiling limit any vacant land which is deemed 
to have baen acquired by the State Govern. 
ment under this Aci or is acquired by the 
State Government under any other law, te 
any person for any purposes relating to. or in 
connection with, any industry or for providing 
residential accommodation of such type as 
may be approved by the State Government to 
the employees of any industry and it shall be 
lawful for such person to hold such land in 
excess of the ceiling limit, 


Hzplanation.~ For the purposes of this see. 
tion, — 

(a) where any land with a building has been 
acquired by the State Government under any 
other law and such building has been sub-e- 
quently demolished by the State Government, 
then, such land shall be deemed to be vacant 
land acquired under such other law ; 


(b) ‘ industry” means any business, profes. 
sion, trade, undertaking or manufacture. 


(2) In making an order of allotment under 
sub-section (1), the State Government may 
impose such conditions as may be specified 
therein including a condition as to the period 
within which the industry shall be putin 
opcration or, as the cage may be, the residen- 
tial accommodation shall be provided for ; 

Provided that if, on a representation made 
in this behalf by the allottes the State Gov. 
ernment is satisfied that the allottee could not 
put the industry in operation, or provide the 
residential accommodation, within the period 
specified in the order of allotment, for any 
good and sufficient reason, the State Govern. 
ment may extend such period to such further 
period or periods as it may deem fit, 


(3) Where any condition imposed in an 
order of allotment is not complied with by 
the allottee, the State Government shall, after 
giving an opportunity to the allottee to be 
heard in the matter. cance! the allotment 
with effect from the date of the non.compli. 
ance of such condition and the land allotted 
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ghail revest in the State Government free 
from all encumbrances. 


(4) Subject to the provisions of sut-gec. 
tions (1), (2) and (3), all vacant lands deemed 
to have been acquired by the State Govern. 
ment under this Act shall be disposed of by 
the State Government to sutsarve the com. 
mon good on such terms and conditions a3 the 
State Government may deem fit to imposs. 


(5) Notwithstanding anything contained in 
gub.gectiong (1) to (4), whare the State Gov- 
ernment is satisfied that if is necessary to 
retain or reserve any vacant land, deemed to 
have been acquired by that Goverament tnder 
this Act, for the bansfit of the public, it shall 
be competent for the State Government to 
retain or reserve guch land for fhe same. 


24. Special provisions regarding disposal 
of vacant lands in favour of certain 
persons. 


(1) Notwithstanding anything containad in 
saction 23, where any person, being the owner 
of any vacant land, had leased out or mort- 
gag:d with possession such land or had given 
possession of such land under a hire.pur2hase 
agreement to any other person and as a conse. 
quence thereof he has no vacant land in hi: 
possession or bas vacant land in his possession 
less in extent than the ceiling limit, and 
where the land so leased or mortgagad or 
given possession of is deamed to have been 
acquired by the State Govarnment under this 
Chapter, then, such person ghall be entitled to 
make an application to the State Goverrment 
in guch form and containing such particulars 
ag may be prescribed within a period of three 
months from the date of such acquisition for 
the assignment to him,— 


(a) in a casa where he hag no land in his 
possession of so much extent of land ag ig not 
in excegs of the ceiling limit ; or 


(b) in a case where hs has land in his pos. 
session less in extent than the ceiling limit, of 
so much extent of land as is required to make 
up the deficiency : 

Provided that nothing in this sub.geation 
shall be deemed to entitle a person for the 
assignment of land in excess of the extent of 
the land leased or mortgaged with posssssion 
or given posiession under a hire-purchase 
agreement ag aforesaid by such person. 


(2) On receipt of an application under sub. 
gaction (1), the State Governmont shall, after 
making such inquiry ag if deems fit, assign 
such land to such person on payment of an 
amount equal to the amount which has been 
paid by the State Government for the aequi. 
sition of the extent of land to be assigned. 


The Urban Land (Ceiling & Regulation) Act, 1976 


A. LR. 


CHAPTER IV 
REGULATION OF TRANSFER AND USE OF 
URSAN PROPERTY 


25. Definition. 


In this Chapter, ‘'pliath area’, in relation 
to — 

(i) a dwelling unit in a building consisting 
of only one floor, means the area of the dwel- 
ling unit at the floor level and includes the 
thickness of the outer walls thereof ; 

(ii) a dwelling unit in a building consisting 
of two or more floors, means the area of tha 
dwelling unit at the floor level where tha 
dwelling unit is proposed to be situated and 
includes the thickness of the outer walls 
thereof and the proportionate area intended 
for any common gorvica facility at the floor 
level aforesaid. 


Explanation, — For the purposes of this 
clause, ‘common service facility” shall hava 
the same meaning ag in sub-clause (ii) of the 
Explanation below sub-section (3) of section 4. 


26. Notice to be given before transfer of 
vacant lands. 


(1) Notwithstanding anything contained in 
any Other law for the time being in force, no 
person holding vacant land within the ceiling 
limit shall transfer such land by way of gale, 
morigage, gift, lease or otherwise except 
after giving notice in writing of the intended 
transfer fo the competent authority. 


(2) Whare a notice given under sub section 
(1) is for the transfer of thea land by way of 
sale, the competent authority shall have the 
first option to purchase such land on behalf 
of the State Government at a price calculated 
in accordance with the provisions of the 
Land Acquisition Act, 1894 or of any other 
corresponding law for the time being in force 
aniif such option ig not exercised within a 
period of sixty days from the date of recsipst 
of she notice. jt shall be presumed that the 
competent authority hag no intention to pur. 
chase such land on behalf of the State Gov. 
erament and it shall ba lawful for such per. 
son to transfer the land to whomsoever he 
may like: 

Provided that where the competent autho. 
rity exercises within the period aforesaid the 
option to purchase such land the execution of 
the sale deed shall be completed and the pay- 
ment of the purchase price thereof shall be 
made within a period of three months from 
the date on which such option is exercised. 

(3) For the purpose of caloulating the price 
of any vacant land under gub-section (2), if 
shall be deemed that a notification ander gub- 
section (1) of section 4 of the Land Acquisi- 
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tion Act, 1894 or under the relevant provi. 
ssion Of any other corresponding law for the 
time being in force, had been issued for the 
acquisition of such vacant land on the date 
on which the notice was given under gub. 
gestion (1) of this section. 


27. Prohibition on transfer of urban 


property. 


(1) Notwithstanding anything contained in 
any Other law for the time besing in force but 
subject to the provisions of sub.section (3) of 
section 5 and sub-section (4) of section 10, no 
‚person shall transfer by way of sale, moré. 
gage, gift, lease for a period exceeding ten 
‘years. or Otherwise. any urban or urbanigable 
Jend with a building (whether constructed 
before or afiar the commencement of this 
Act) or a portion only of such building for a 
period of ten years of such commencament or 
from the data on which the building is con. 
‘structed, whichever is later, except with the 
previous permission in writing of the compe. 
‘tant authority. 


(2) Any paragon desiring to make a transfer 
referred to in sub-section (1). may make an 
application in writing to the competent autho. 
rity in such form and in such manner as may 
be prescribed, 


(3) On reseipt of an application under sub. 
section (2), the competent authority may, 
after making such inquiry as it deems fit, by 
‘order in writing, grant or refuse to grant the 
permission applied for: 


Provided that the competent authority 
‘shall not refuse to grant the permission ap. 
plied for unless it has recorded in writing the 
reaso rs for doing so and a copy of the same 
has bean communicated to the applicant, 


(4) Where within a period of sixty days 
of the date of receipt of an application under 
this section fhe compstent authority does not 
‘refuse to grant the permission applied for or 
‘does not communicate the refusal to the ap. 
plicant, the competent authority ghall be 
deemed to have granted the permission ap. 
plied for. 


(5) (2) Where the permission applied for 
ig for the transfer of the land with the build. 
‘ing or. as the case may be, a portion only of 
such building referred to in sub-section (1) 
‘by way of sale, and the competent authority 
dg of the opinion that such permission may 
‘be granted, then, the competent authority 
‘shall have the first option fo purchase such 
land with building or portion only of such 
building on behalf of the State Government 
at such price as may be agreed upon between 
the competent authority and the applicant or, 
sin a case where there is no such agreement, 
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at such price calculated in accordance with the 
provisions of the Land Acquisition Act, 1894 
or of any other corresponding law for the 
tima being in force, 


(b) If the option referred to in clause (a) ig 
not exercised within a period of sixty days 
from the date of receipt of tha application 
under this section. it shall be presumed that 
the competent authority has no intention to 
purchase such land with building or a portion 
only of such building on behalf of the State 
Government and it snall be lawful for such 
person to transfer the land to whomsoever he 
may like: 


Provided that where the compstent autho- 
rity exarcises within the period aforesaid the 
option to purchase sich land with builiing or 
a portion only of such building, the execution 
of the sale deed shall bə completed and the 
piyment of the purchase price thereof shall 
be made within a period of three months from 
the date on which such option is exercised. 


(6) For the purpose of calculating the price 
of the land and building or, as the cage may 
ba, a portion only of such building under 
clause (a) of sub-section (5), it shall be deamed 
that a notification under sub-section (1) of 
section 4 of the Land Acquisition Act, 1894 
or under the relevant provision of any other 
corresponding law for the time being in force, 
had been issued for the acquisition of that 
land and building or, as the case may be, a 
portion only of such building on the date on 
which the application was made under gub- 
section (2). 


98, Regulation of registration of docu- 
ments in certain cases. 


Notwithstanding anything contained in any 
other law for the tima being in force, where 
any document required to be registered under 
the provisions of clauses (a) to (e} of sub.sec- 
tion (1) of section 17 of the Registration Act, 
1908, purports to transfer by way of sale, 
mortgage, gift, lease or otherwise any land 
o any building (including any portion there- 
of el 

(a) in the case of any transfer referred to 
in section 26, no registering officer appointed 
under that Act shall register any such docu- 
ment unless the transferor produces before 
such registering officer evidence to show that 
he has given notice of the intended transfer 
to the competent authority under that eection 
and, where such transfer is by way of sale, 
the period of sixty days referred fo in sub- 
section (2) of that section has elapsed; 

(b) in the case of any transfer referred to 
in section 27, no registering officer appointed 
under that Act shall register any such decu- 
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ment unless the transferor produces before 
such registering officer the permission in 
writing of tha competent authority for such 
‘transfer or satisfies the registering officer that 
the period of sixty days referred to in sub. 
section (4) of that section has elapsed. 


29. Regulation of construction of Luild. 
ings with dwelling units. 


No person shall construct any building with 
a dwelling unit having a plinth ares.— 


(a) where the building proposed to bs con- 
structed is situated in an urban agglomeration 
falling within category A or category B 
specified in Schedule I, in excess of thres 
hundred square metres; 


(b) where the building proposed to be con. 
structed is situated in an urban agglomezation 
falling within category C or category D speci- 
fied in Schedule I, in excess of five hundred 
square metres. 


30. Demolition and stoppage of buildings 
in certain cases and appeal. 


(1) Where the construction of a building 
has been commenced on or afier the com. 
mencement of this Act, and is carried an and 
completed in contravention: of the provisions 
of section 29, the competent authority having 
jurisdiction over the area in which the build. 
ing is situated may make an order dirscting 
that such construction shall be demolished, 
either wholly or partly, or modified by the 
person at whose instance the construction has 
been commenced and is being carried cn and 
completed, to the extent such demolition or 
modification does not contravene the provisions 
of that section. within such period (not being 
less than fifteen days and more that thirty 
days from the date on which s copy of the 
order of demolition with a brief statement of 
the reasons therefor hag been delivered to that 
person) as may ba specified in the orcer for 
the demolition or modification: 


Provided that no order for the demolition 
or modification shall be made unless the per. 
son has besn given by means of a notice 
served in gueh manner as the competent 
‘authority may think fit, a reasonable opportu. 
nity of showing cause why such order shall 
not be made: 


Provided further that, where the construc. 
tion has not been completed, the competent 
authority may, by the same order or by a 
separate order, whether made at the time of 
the issue of the notice under the first proviso 
or at any other time, direct the person to stop 
the construction until the expiry of the period 
‘within which an appeal against the oriler for 
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the demolition or modification, if made, may 
be preferred under sub-section (2) 


_ (2) Any person aggrieved by an order of 
the compstent authority made under sub. 
section (1) may prefer an appeal against the 
order to the Tribunal having jurisdiction over 
the area in which the building is situated 
within the pericd specified in the order for 
the demolition or modification of the construe. 
tion to which it relates. 


(3) Where an appeal is preferred undez 
sub-section (2) against the order for the de- 
molition or modification, the Tribunal may 
stay the enforcement of that order on such 
terms, if any, and for such period, as if may 
think fit: 


Provided that, where the construction of 
any building hag not b3en completed at the 
time of the making of the order for the de. 
molition or modification, no order staying the 
enforcement of the order for the demolition or 
modification shall be made by the Tribunal 
unless security, sufficient in the opinion of the 
Tribunal, has been given by the appellant for 
not proceeding with such construction pending 
tha disposal of the appeal, 


(4) The provisions of sub-section (5) of 
section 12 and of section 13 shall apply to or 
in relation to an appeal preferred under sub- 
section (2) as they apply to or in relation 
to an sppeal preferred under sub-section (4) 
of section 12, 


(5) Save as provided in this section, ne 
court shall entertain any suit, application or 
other proceeding for injunction or other relief 
against the competent authority to restrain 
him from taking any action or making any 
order in pursuance of the provisions of this 
section. 


(6) Where no appeal has been preferred 
against an order for the demolition or modifi. 
cation made by the competent authority under 
sub.gection (1), or where an order for the 
demolition or modification made by the com. 
patent authority under that sub-section has 
been confirmed on appeal, whether with or 
without variation, the parson against whom 
the order has been made shall comply with 
the order within the period specified therein; 
or, a3 the cage may be, within the period, if 
any, fixed by the Tribunal or the High Court 
on appeal and on the failure of the person te 
comply with the order within such period, the 
competent authority may himself cause the 
construction to which the order relates to be 
demolished or modified and the expenses o? 
guch demolition or modification shall be re. 
coverable from such person ag an arrear of 
land reyenue. 
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OHAPTER V 
MISCELLANEOUS 


31. Powers of competent authority. 

The competent authority shall have all the 
powers of a civil court, while trying s suit 
under the Code of Civil Procedure, 1908, in 
respect of the following matters, namely :— 

(a) summoning and enforcing the attendance 
of any person and examining him on oath; 

b) requiring the discovery and production 
of any document; 

(c) receiving evidence on affidavits; 

(d) requisitioning any publia record or copy 
thereof from any court or office; 

(e) issuing commissions for the examination 
of witnesses or documents; and 

(f) any other matter which may be pre- 
sGribed. 


32. Jurisdiction of competent authorities 
and Tribunals in special cases. 

Where under sub.section (2) or sub.sec. 
tion (3) of section 7, the State Government or 
the Central Government, as the case may ba 
determines the competent authority or where, 
for the reason that the extant of the vacant 
land situated within the jurisdietion of two ox 
more Tribunals is equal, an appeal has been 
preferred to any ona of the Tribunals under 
sub.section (4) of section 12, then, such com. 
tent authority or Tribunal, as the case may be, 
shall, notwithstanding that any portion of tha 
vacant land to which the proceedings before 
the competent authority or the appeal before 
the Tribunal relates, is not situated within 
the area of its jurisdiction, exercise all the 
pewers and functions of the competent autho. 
rity or Tribunal, ag the case may be, having 
jurisdiction over such portion of the vacant 
land under this Act in relation to such pro- 
ceedings or appeal. 


33. Appeal. 


(1) Any person aggrieved by an order made 
by the competent authority under this Act, not 
being an order under section 11 or an order 
under sub-section (1) of section 30, may, with. 
in thirty-days of the date on which the order 
is communicated to him, prefer an appeal to 
such authority ag may be prescribed (here. 
after in this section referred to as the ap. 
pollate authority): 

Provided that the appellate authority may 
entertain the appeal after the expiry of the 
said period of thirty days if it is satisfied that 
the appellant was prevented by sufficient 
Cause from filing the appeal in time. 

(2) On receipt of an appeal under sub seo. 
tion (1), the appellate authority shall, after 
giving the appellant an opportunity of being 
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heard, pass such orders thereon as it deeme: 
fit as expeditiously as possible. 


(3) Every order passed by the appellate 
authority under thig section shall be final. 


34. Revision by State Government. 

The State Government may, on its own 
motion; call for and examine the records of 
any order passed or proceeding taken under 
the provisions of this Act and against which 
no appeal has been preferred under gection 12 
or section 30 or section 33 for the purpose of 
satisfying itself as to the legality or propriety 
of such order or as to the regularity of such 
procedure and pass such order with respect 
thereto as if may think fil: 


Provided that no such order shall be made 
except after giving the person affected z- 
reasonable opportunity of being heard in the 
matter. 


35. Power of State Government to issue 
orders and directions to the cont- 
petent authority. 


The State Government may issue suck. 
orders and directions of a general character 
as it may congider necessary in respect of any 
matter relating to the powers and duties of 
the competent authority and thereupon the 
competent authority shall give effect to suck 
orders and directions. 


36. Power to give directions to State 
Government. 


(1) The Central Government may give such. 
directions to any State Government as may 
appear to the Central Government to be neces. 
sary for carrying into execution in the State 
any of the provisions of this Act or of any rule 
made thereunder. 


(2) The Central Government may require 
any State Government to furnish such returns: 
statistics, accounts and other information, 28- 
may be deemed necessary. 


37, Returns and reports. 


The competent authority shall furnish to 
the State Government concerned such resurns, 
statistics, accounts and other information ap 
the State Government may, from time to time, 
require, 


38. Offences and punishments. 


(1) If any person who is under an obliga.. 
tion to file a statement under this Act fails 
without reasonable cause or excuse, to file 
the statement within the time specified for 
the purpose, he shall be punishable with im. 
prisonment for a term which may extend to- 
two years or with fine which may extend to- 
five thousand rupees or with both, 
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(2) If any person who, having been con. 
‘victed under sub-section (2) continuas to fail, 
‘without reasonable causa or excuse, to file 
‘the statement, he shall be punishable with 
fine which may extend to five hundred repees 
for every day during which such confreven. 
‘tion continues after conviction for the first 
-guch contravention. 


(3) If any person who is under an otliga. 
rtion to file a statement under this Act files a 
‘statement which he knows or has reasonable 

belief to be falge, he shall be punishable with 

"imprisonment for a term which may extend 
to two years or with fina which may extend 
“to one thousand rupees or with both. 


(4) If any person ‘contravenes any of the 
provisions of this Act for which no penalty 
“has been expressly provided for, he shall be 
punishable with imprisonment for a jerm 
which may extend to two years or with fine 
which may extend to one thousand rupees or 
“with both. 


39, Offences by companies. 


(1) Where an offence under this Act hag 
‘been committed by a company every person 
-who, at the time the offence was commiited, 
was in charge of, and was responsibls to, the 
-company for the conduct of the business of 
-the company as well as the company, shall be 
deamed to be guilty of the offence and shall 
ba liable to be proceeded against and punished 
accordingly: 


Provided that nothing contained in this sub- 
„section shall render any such person liable to 
-any punishment if he proves that the offence 
was committed without his knowledge or that 
he exercised all due diligence to preven; the 
‘Commission of guch offenca, 


(2) Notwithstanding anything contained in 
-gub.gection (1), where an offence under this 
Act has been committed by a company aad it 
-is proved that the offence has been committed 
with the consent or connivance of, or is attri. 
‘-butable to any neglect on the part of. any 
director, manager, secretary, or other officer 
-of the company, such director, manager, sere. 
‘tary or other officer shall also ba deemed to 
be guilty of that offence and shall be Liable 
to be proceeded against and punishel aczord. 
“ingly. 


Eaplanation—For the purposes of this sec. 
rion, —— 

(a) “company” means any body corndrate 
-and includes a firm or other association of 


H 


individuals; and : 


(b) “director”, in relation to a frm, means a 
«partner in tha firm. 
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40. Indemnity. 


No suit or. other legal proceeding shall fia 
against the Government or any officer of 
Government in respect of anything which ig 
in good faith dona or intended to be done by 
or under this Act. 


41. Cognizance of offences. 


No court shall take cognizance of any offence 
punishable under this Act except on com- 
plaint in writing made by the competent 
authority oy any officer authorised by the 
competent authority in this behalf and no 
court inferior to that of a Metropolitan Magis. 
trate or a Judicial Magistrate of the first class 
shall try any such offence. 


42. Act to override other laws. 


The provisions of this Act shall have efect 
notwithstanding anything inconsistent there. 
with in any other law for the time baing in 
force or any custom, usage or agreement or 
decrees or order of a court, tribunal or other 
authority. 


43. Court-fees. 


Notwithstanding anything contained in the 
Court-fees Act. 1870 every application, appeal 
or other proceeding under this Act shall bear 
a court.ise stamp of such value as may be 
prescribed. 


44. Certain officers to be public servants. 


Every Officer acting under, or in pursuange 
of, the provisions of this Act or under the 
rules made thereunder shall be deemed t> be 
a public servant within the meaning of sec- 
tion 21 of the Indian Panal Code. 


45. Correction of clerical errors. 


Clerical or arithmetical mistakes in any 
order passed by auy officer or authority under 
this Act or errors arising therein from any 
accidental slip or omission may at any fime be 
corrected by such officer or authority either on 
his or its own motion or on an application 
received in this behalf from any of the parties. 


46. Power to make rules. 


(1) The Central Government may, by notifi. 
cation in the Official Gazette, maka rules for 
carrying out the provisions of this Act. 

(2) In particular and without prejudica to 
the generality of the foregoing power, such 
rules may provide for all or any of the follow- 
ing matters, namely :— 

(a) the cultivation or growing of plant 
which will not be agriculture under clause (A) 
of the Explanation to clause (o) of section 2; 

(b) the period within which the statement 
may be filed under section 6; 
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(c) the form of intimation under sub.sec. 
tions (2) and (3) of section 7; 

(d) the particulars to be mentioned in the 
statement referred to in sub-section (1) of 
-section 6, sub gestion (2) of section 8, sub. 
section (1) of section 15 and sub-section (1) of 
-section 16; 

(e) the manner of ‘serving the draft state. 
ment under sub.section (3) of section 8; 


(f) the manner of publishing the notification 
xander sub.geetion (1) of section 10; 


(g) tha time within which the competent 
authority shall dispose of a case under sub- 
-section (9) of gection 11; 


(h) the times during which the competent 
authority or any person acting under the 
orders of such authority may enter upon any 
vacant land under section 17; 

(i) the time within which and the form and 
‘he manner in which a declaration under sub- 
section (1) of section 21 shall be made bafore 
the competent authority ; 

(j) the terms and conditions subject to 
which & person permitted under sub-section (1) 
of section 21 may hold land in excess of the 
deiling limit ; 

(k) the particulars to be mentioned in the 
statement referred to in sub-section (1) of 
aoction 22 ; 

(1) the form in which an application under 
sub.sestion (1) of section 24 may be made and 
the particulars to ba mentioned in such appli. 
ation ; 

(m) the form and the manner in which an 
pplication for transfer of land may be made 
under sub.sestion (2) of section 27 ; 


{n) the powers of the competent authority 
ander clause (f) of section 31 ; 

(o) the appellate authority under sub-sec. 
tion (1) of section 33 ; 

(p) the value of the court.fee stamp to be 
affixed on an application, appeal or other pro. 
<eeding under section 43; 


(q) any other matter which is to be, or 
may be, provided for by rules under this Act. 

(3) Every role made under this section 
ghall be laid, a3 soon as may be, after it is 
made, before each House of Parliament, while 
at is in session, for a total period of thirty 
days which may be comprised in one session 
or in two Or More successive gessions, and if, 
‘before the expiry of the session immediately 
‘following the session or the successive sessions 
aforesaid, both Houses agree in making any 
modification in the rule or both Houses agree 
that the rule should not be made, the rule 
shall thereafter have effect only in such 
modified form or be of no effect, as the case 
may be: so, however, that any such modifica. 


tion or annulment shall be without prejudice - 
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to the validity of anything previously done 
under that rule. 


47. Power to remove difficulties. 


(1) If any difficulty arises in giving effest to 
the provisions of this Act, the Central Govern. 
ment, may by order, do anything not inconsis- 
tent with such provisions which appears to it 
to be necessary or expedient for the purpose 
of removing the difficulty. 


(2) No order under gub-saction (1) shall be 
made after the expiration of a period of two 
years from the commencement of this Act. 


SCHEDULE I 


[See sections 2 (n). 4, 11 and 29.] 

Notes L.—-An Urban Agglomeration is made 
up of main town tozether with the adjoining 
areas of urban growth and is treated as ona 
urban spread. The population covered by- 
such spreads is categorised ag urban. Hach 
such agglomeration may be mada up of more 
than one statutory town, adjoining one another 
such as a Municipality and the adjoining Can. 
tonment, etc.. and also other urban growths 
such as a Railway Colony, University Cam. 
pus, etc. Such outgrowth (O.G) which did 
not qualify to be treated as individual towns 
in their own right and have pronounced urban 
characteristics are shown as constituents of 
the agglomeration. 


Note I.— The following abbreviations have 
been used in this Schedule :— 


O . Corporation 


Cantt. : . Cantonment 

C.B, . Cantonment Board 
C.T. Census Town 

E.Q. . Estate Office 

G.P. Gram Panchayat 

M. A Municipality 

M.B, Municipal Board 
M.C. : Municipal Committee 
M.Corp. Municipal Corporation 
N. or N.C. Notified Committee 
N.A. . Notified Area Committee 
N.A. R . Notified Area 

N.M. ; . Non-Municipal 

N.P. Nagar Panchayat 
0.4. : Outgrowth 

P. ' Panchayat 

S.B. j . Sanitary Board 

S.A. ‘ . Special Area 

TA. . Town Area 

T.B. , » Town Board 

T.C. ; Town Committee 

T P. é Town Panchayat 
T.S. i Township 

U.C. ; Union Committee 
U.A, i . Urban Agglomeration 
V.P. i . Village Panchayat 
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State/ Union territory Towns Peripheral Category 
aroa 
EAEE EA EAO EAEE AA EA A AAAA A h e EEA 
(1) (2) (3) o (8 
STATES : 
1, Andhra Pradesh. 1. Hyderabad U.A.— 5 Kms. B 
(a) Hyderabad— M. Corp. 
(i) Hyderabad Division 
(ii) Secunderabad Division 
{b) Secunderabad Cantonment Cantt. 
(c) Malkajgiri P. 
(d) Alwal P. 
(e) Uppal Khalsa P. 
(t) Balanagar P. 
(g) Fatehnagar P. 
(h) Macha Bolaram ; P. 
(i) Osmania University 
(i) Lalaguda 
(k) Kukatpalle P. 
(1) Moosapet P. 
(m) Bowenpalle 
(n) Zamistanper 
a. Visakhapatnam U.A.— 5 Kms. Q 
(a) Visakhapatnam — 
(i) Visakhapatnam M. 
(ii) Gajuveka (0.G.) 
(b) Gopalapatnam P. 
3. Vijayawada U.A.— 5 Kms. G 
(a) Vijayawada M. 
(b) Patamata P. 
(c) Gunadala P. | 
4. Guntur M, 1 Km. D 
5, Warangal M. 1 Km. D 
2, Assam Gauhati U.A.— 1 Km. D 
(a) Gauhati— 
(i) Gauhasi M. 
(ii) New Gauhati Railway 
Colony (0.G.) 


(iii) Bamunimaidan (0.G.) 
(iv) Japarigog (Part) (0.G.) 
(v) Noonmati (0.G.) 
(vi) Ulubari (0.4) 
(vii) Refine-y Colony (0.G.) 
(viii) Dispur (O.G.) 
(ix) Maligoan (0.G.) 
(x) Ramchahil Grant (O.G ) 
(b) Pandu— 
(i) Pandu 
(ii) Gauhat? University (Uttar 
Maj and Pachim Jhal. 
ukbari) (0.G ) 
(ii) Maligacn (0.G.) 
(iv) Sadilapu (0.G.) 
(v) Garpardu Kumarpara (0.G.) 
(c) Kamakhya P.O. 


aati 
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Peripheral Category 
areg 





(1) 


(2) 


(3) (4) 





3. Bibar 


4. Gujarat 


1. Patna U.A- 
(a) Patna— 
(i) Patne 


(ii) Patliputra Housing Colony 


(b) Phulwari 


2. Ranchi U.A.— 
(a) Ranchi 
(b) Jagannathnagar 
(c) Doranda 

3, Dhanbad U.A.— 
(a) Dhanbad 
(b) Kerkand 
(e) Sindri 
(d) Jharia 
(e) Jorapokhar 
(i) Tisra 
(g) Bhowrah 
(h) Bhali 
(i) Loyabad 
(i) Bhagatdih 
(k) Jamadoba 
(1) Sijua 
(m) Pathardih 
(n) Kenduadih 
(0) Bera 


4, Jamshedpur U.A.— 
(a) Jamshedpur 
(i) Jamshedpur’ 
Notified Area 
(ii) Railway Colony (0.G,) 
(b) Adityapur ` 
(c) Bagbera 
(d) Jugsalai 
(e) Kalimati 


1. Jamnagar U.A.— 
(a) Jamnegar— 
(i) Jamnagar 
(ii) Jamnagar (0.G) 
(iii) Railway Colony (0.G} 
(iv) Port Area (0,G.) 
(b) Bedi 


2, Rajkot 


3. Bhavanagar U.A— 
(i) Bhavanagar 
(ii) Ruva (0.G,) 


4. Ahmedabad U.A.— 
(a) Ahmedabad— 
(i) Ahmedabad 


(ii) Rajpur Hirpur (0.G.) 
(iii) Bagefardosh (0.G.) 





5 Kms. G 


M. Corp. 


N. 
N. 


N. 


M. Corp. 


1 Km. D 


ö K 0 


5 Kms 0 


1 Km. D 


5 Kms. 0 
i Km, D 


5 Kms. B 
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State/Union territory Towns | Peripheral Category 
areg 
VOSA EAEE E EAEE A A a S TA E EA AA TE P E S, 
(1) (2) (3) (4) 
4, Guiarat— contd. 1. Jamnagar U.A.—(contd.) 1 Km, D 


(iv) Rakhisl (0.G.) 
(v) Asarwa (0.G.) 


(vi) Khokhara Mehmedabad (0.G.) 


(b) Sardarnagar N.AC. 
(c) Sahijpur Bhoga N.P. 
(d) Naroda P. 
{e) Danilimbds V.P. 
(£) Odhav P. 
(g Ahmedabad Cantonment Cantt. 
(h) Ranip V.P. 

5. Vadodara U.A.— ö Kms. C 
(a) Vadodara M. Corp, - 
(b) Makarpura (0.G.) 

6. Surat U.A. — 5 Kms. C 
(a) Surat M, Corp 
(b) Udhana V.P. 

(c) Katargam V.P. 
5. Jammu and Kashmir 
Srinagar U.A.— 5 Kme, C 
(a) Srinsgar— 
(i) Srinagar M.C. 


(ii) Natipora (O G ) 
(iii) Bagat Barzala (O.G.) 
(iv) Bemina (0 G.) 
(v) Kursu Padshahi Bagh (0.G.) 
(b) Badamibagh Cantonment Cantt. 


6. Karnataka 
1. Bangalore U.A.— 5 Kms. B 


(a) Bangalore ity Corporation M. Corp. 
and Trust Board Area 

(b) H A.L. Sanitary Board (ex- S.B. 
cluding H A L. Township.) 


(e) Devarajeevanshalli T.P. 
(a) H.A.L. Township S.A. 
(e) Jalahalli (excluding H.M.T. P 
Township: 
(£) H.M.T. Township S.A. 
(g) I. T, I. Nofified Area Com- N.A.O. 
mittee) (Duravaninagar) 
(h) B.E.L. Township S.A. 
(i) Kadugondanshalli P. 
2, Mysore M 5 Kma. O 
3. Mangalore U.A.— 1 Km. D 
(a) Mangalore M. 
(b) Ullal T.P. 
(e) Padavu T.P. 
: (d) Kankanadi P. 
(e) Dersbgil P. 
4, Belgaum U.A-— 1 Km. D 
(a) Bolgaum M. 
(b) Belgaum Cantonment CB. 
5. Hubli-Dharwar M. Corp. 5 Kma. Q 
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State/Union territory Towns | Peripheral Category’ 
area 


(2) (2) (3) (4) 


7. Kerala 1. Calicut C 5 Kms. 

2. Cochin C. 5 Kms. 

3. Trivandrum C. 5 Kma. 
M 


aaaa 


8. Madhya Pradesh 1. Gwalior U.AW— 5 Kms. 
(i) Gwalior 

(ii) Morar (O.G) 

(iii) Jaderua Kalan (0.G). 

(iv) Mudie Pahad (0.G) 

(v) Girwai (O.G.) 

(vi) Ajaipur (0.G.) 

(vii) Birpur (0.G.) 
(viii) Bhoderi (0.G.) 

(ix) Jaderua Kburd (0.G.) 

(x) Melara (0.G.) 

(xi) Sewage Farm (0.G,) 
(xii) Kishenbag (0.G.) 
(xiii) Rajman (0.G.) 

(xiv) Kalyanbag (0.G.) 
2. Ujjain U.A.— 1 Km. Tt 
(i) Ujjain M. Corp. 

(ii) Railway Colony (0.G,) 

(iii) Nagziri (0.G.) 

(iv) Panwasa (0.G.) 

(v) Malanwaga (O G.) 

(vi) Lalpur (0. G.) 

(vii) Goyala (0.G.) 


3. Indore V.A— 5 Kms, Cc: 
(i) Indore M. Corp. 
(ii) Piplaya Hana (0.G.) 
(iii) Sukliya (O G.) 
(iv) Bijalpur (OG ) 
(v) Khajrana (0.G.) 
(vi) Savind Nagar (0.G,) 
(vii) Sirpur (0.G 
(viii) Banganga (0.G.) 
(ix) Hukumkhedi (0.G.) 


4, Bhopal U.A.— 5 Kms. œŒ 
(a) Bhopal— 
(i) Bhopal M.. Com, 
(ii) Sevania Gond (0.G.) 
(iii) Hatiakheda (0.G.) 
(iv) Singarcholi (0.G.) 
tv) Halapur (0 G.) 
(vi) Chhola (0.G ) 
(vii) Neori (O G.) 
(viii) Kararia urf Sajidabad: 


. Corp. 


(ix) Nareea Shankri (0.G.) 
(x) Nishatpura (O.G.) 
(xi) Bhanpur (0.G.) 
(xii) Kolua Khurd (0.G.} 
(xili) Nayapura (0.G.) 
(xiv) Semra Kalan (0.G.) 
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State/Union territory Towns Peripheral Category 
aroa 
Do (2) 3) 4) 
“8. Madhya Pradesh 4. Bhopal U.A.—conid. 5 Kms. 0 
contd. (xv} Kohphija (0.G.) 
| (b) Gobindpura (H.E.L.) N.M. 


(c) Bairagarh— 
(i) Bairagarh 
(ii) :‘Bairagarh Kalan (0.G.) 
(iii) Gondermau (0.G,) 
(iv) Laukhedi (0.G.) 
(v) Pipalner (0.G.) 


5. Jabalpur U.A.— 5 Kms. 0 


(a) Jabalpur-— 
(i) Jabalpur M.Corp. 
(li) Heavy Vehicle Factory 


ares 
(Richhai-Madhai) (0.G.) 


(iii) Manegaon (0.G.) 
(iv) Mahazajpur (O.G.) 
(v) Bilpura (0.G.) 
(vi) Amkhera (0.G.) 
(vii) Suhagi'(O.G.) 
(viii) Karmeta (0.G.) 
(ix) Regwa (0.G.) 
(x) Kher? (0.G.) 
(xi) Pipariya (0.G.) 


'{b) Jabalpur Jantonment Cantt. 


(o) Khamaria— 
(i) Khamaria-(.OF.A.) N.M. 
(ii) Khamaria (G.C.F.)(0.G.) 
(iii) Pipariya (0.G.) 


(iv) Tighra (0.G.) 
(v) Ghana (0.G,) 


«G, Durg-Bhilainagar U.A-— 1 Km. D 


(a) Bhilainagar— 
(i) Bhilsinagar N.M. 
(ii) Bhilsigaon (0.G.) 
(Gii) Supala (0.G.) 
(iv) Kohka (0.G.) 
(v) Ohhgoni (0.G.) 
(b) Durg— 
(i) Durg M, 
(ii) Urla (0.G.) 
(iii) Baghera (0.G.) 


“Je Raipur’ U.A.— 1 Km. D 


(i) Raipar M.Corp. 
(ii) Railway Colony (0.G.) 

-(iii) Telebandha (0.G.) 

(iv) Pandri Tarai (0.G.) 

t(v) Khamtarai (0.G,) 

‘(vi) Kote (0:G.) 
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Stab anren deraiiory Towns Peripheral Category 
ares 
8) (2) (3) (4) 








E. Wediga Peedesh— Y. Raipur U.A.—coned. 
Oie 


(vii) Chirhuldih (0.G.) 
{viii) Shankar Nagar (0.G.) 

(ix) Dumartalab (0.G.) 

(x) Mowa (0.G.) 
(xi) Dungania (0.G,) 

(xii) ESD Kapa (0.G.) 
xiii) Tatibandh (0.G.) 
{ziv) Hirapur (0.G.} 

Azv) Lalpur (0.G.) 





4, “Greater Bombay M.Corp. 8 Kms.* A 
@. Ulhasnagar U.A.— 5 Kms. 0 

(a) Ulbasnagar M, 

{b} Kalyan M. 

{c) Ambarnath M, 

(da) Dombivli M. 

(e) Mohone 

(f) Katemanivali 
3, Poona U.A.— 5 Kms. B 

(a) Poons M.Corp. 

(b) Pimpri Chinchwad New M. 

Township 

fo) Poona Cantonment Cantt. 

‘{d) Kirkee Cantonment’ Oanté. 

‘{e) Dehu Road Cantonment Canit. 


‘(f) Lohagaon 
{g) Khadakvasla 
{h) Dehu 


<, Thana U.A.— 1 Km. D 
(a) Thana M. 
(b) Majivade 
(c) Kalwa 


3, Nasik U.A, — 1 Km, D 


(a) Nasik M. 
db) Nasik Road Deolali M. 
(c) Deolali Cantonment Cantt, 
(d) Bhagur 


B, Sangli U.A— 1 Km. B 


{a) Sangli M. 
<b) Miraj M. 
(>) Madhavnagar 


"7. Sholapar M.Corp. ð Kms.. 6 


“Wess omy ‘land within the peripheral area of eight kilometres is covered by water 
whether Gy ic¥aad: waters or sea or creck), the peripheral area shall be extended beyond such 
water te n forties distance equal to fhe distance measured across and occupied by such waters 
TE ER A SANE RY 1 ECE A A SAS FSS ERIN Sashes a 


EOTE Seis 8. 
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State/Union territory Towns Peripheral! Gatopmes 
anom 
(1) (2) (3), na) 
9. Maharashtra— 8. Kolhapur U. A.— I Km. D 
contd, 
(a) Kelhapcr M. 
(b) Gandhiragar 
9. Nagpur U. A.— 5} Kme es 
(a) Nagpur M. Corp. 
(b) Kamptee M. 
(c) Kamptee Cantonment Cantt.. 
10. Orissa Cuttack U. A.— 1 Km, H 
(i) Cuttack M. 
(ii) Cuttack Industrial Estate i l 


(iii) Cuttack C. R. R. I. and 
aes Government Colony 
0.G. 


11, Punjab 1. Amritsar U. A.— 5: Ems. “= ©: 


(a) Amritsar — 
(i) Amritsar M. C. 
(ii) Adarsh Nagar (0.G.) 
(iii) Rajinder Nagar 
O, G 
(iv) Batala Road (0.G.) 
(v) Khanna Nagar 
(0.G.) 
(vi) Dolunji (0.G) 
(vii) Quarters Rattan 
Onand and Bihari i 
Lal and Power 
House (0.G.) 
(viii) Kotmit Singh 
O.G. 
(ix) Gobind Nagar(0.G.) 
(x) Mchkampura(O.G.) 
(xi) Gopal Nagar (0,G.) 
(xii) Kangra Colony 
(0. G 


(xiii) Kot Amar Singh 
(C:.G.) 

(xiv) Dhaipai (0O. G.) 

(xv) Jenura Phatik {0.G.} 

(xvi) Bhawani Nagar 
0.G 


(xvii) Mustafabad Tuni 
Pain (0.G.) 
(xviï) Shiv Nagar (0.G.) 
(xiz) Quarter Railway 
Lines Kot Khalsa. 
(O.G.) 
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State/Union territory 





(1) 





11, Punjab—conid. 


12, Rajasthan 


13, Tamil Nadu 





The Urban Land (Ceiling & Regulation) Act, 1976 


Towns 


(2) 


1, Amritsar U. A.—conid. 
(xx) oo Arjan Nagar 


(xxi) Mustafabad (0.G.) 
(xxii) Vijay Nagar (0.G.) 
(xxiii) Anand Nagar (O.G. 
(b) Chhebarta 
(o) Amritsar Cantonment 
2. Ludbiana U. À.— 
(i) Ludhiana 
(ii) Basti Jodhewal (0.G.) 
(tii) ei Area A. & 0. 
O 


(iv) Janta Colony (0.G.) 
(v) Railway Huts (0.G.) 
3. Jullundur 


1. Bikaner U, Av— 


(a) Bikaner 
(b) Gangashahar 
(c) Bhinagar 
2. Jaipur U. A. 
(a) Jaipur 
(b) Sanganer 
(e) Amber 
3. Ajmer U. A. 
(i) Ajmer 
(ii) Subhash Nagar (0.G.) 
(iii) Regional College (0.G.) 
4, Jodhpur 
5. Kota 


1. Madras U. A.— 


(1) Madras 

(2) Thiruvattiyur 

(3) Avadi 

(4) Alandur 

(5) Tambaram 

(6) Pallavapuram 

(7) Ambattur 

(8) Villivakkam 

(9) St. Thomas Mount.cum 
Pallavaram Canton. 
ment 

(10) Madhavaram 

(11) Poovirundhavalli 

(12) Thiruvanmiyur 

(13) Kunrathur 

(14) Anakaputhur 

(15) Kodambakkam 

(16) Naravarikuppam 


Peripheral Category 


Aron 


(3) 


5 Kms. 


M, Q. 1 Km. 
lL Km. 


5 Kms. 


1 Km. 


M. 5 Kms. k 
M 


i 1 Km. 
8 Kms. 
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(4) 





ua 


36 [Act 33] 











(a) Salem 
(b) Suremancalam 
(c) Jarikondalampatti 


roto 
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Peripheral Category 





State/Union territory Towns 
aroa 
(1) (2) (3) 
13. Tamil Nadu--contd. 1. Madras U, å.— contd. 

(17) Thirumazhisai P: 
(18) Pammal P. 
(19) Baligramam P. 
(20) Velacheri Ẹ; 
(21) Virugembakkam P. 
(22) Kodungaiyur P. 
(23) Oragadam P. 
(24) Thiruninravur P. 
(25) Polal P, 
(28) Erukkancheri P, 
(27) Thiruneermalai P; 
(28) Chithalapakkam P. 
(29) Nerkundran P, 
(30) Koyambedu P. 
(31) Perungalathur P. 
(32) Vallanur P. 

? (33) Peorkankaranai P. 
(34) Sennirkuppam P. 
(35) Nazareth pettai P, 
(36) Sembarambakkam P, 
(37) Polichalur P. 
(38) Kannavalavam P. 
(39) Meenembakkam P. 
(40) Pallikaransi P; 
(41) Thirusulam P. 
(42) Thirumangalam P. 
(43) Kattupakkem P; 
(44) Kathivakkam P. 
(45) Melmanambedu P, 
(46) Soranjeri P. 
(47) Kathirvedu P. 
(48) Perungudi P. 
(49) Naduxkuthagai P. 
(50) Mattkur P. 
(51) Varad hara’apuram P, 
(52) Thiruverkadu P. 
(53) Veeraragavapuram P. 
(54) Vengavasal P. 
(55) Nemilicheri P; 
(56) Sadayankuppam P. 
(57) Mudichur P. 
(53) Madipakkam P; 
9. Salem U, A.— 5 Kma, 


0 


EC TL RSET R A SSSR HA 
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State/Union territory- Towns Peripheral. Category - 
7 area 
Q) (2) (3) (4) 


eee erence A i a i ht 


13. Tamil Nadu—conid. 2. Salem U. A.—contd. | 


(d) Annadanapatti P. ` 

(o) Ammapalayam + P. 

(i) Ammapet P. 

(g) Puthur R 

(h) Kondalampatti - P. 

(i) Thadampatti P. 

(i) Alagapuram P. 5 
(k) Neikarapatti E 

(1) Sivadapuram ` P. í 
(m) Meyyanur P. 

(n) Komarasamipatti P. 

(o0) Kandampatti P. 

(p) Reddipatti P. 

(qa) Narasojipatti P. 

(r) Pallaratti P. 

3. Coimbatore U. A.— . 5 Kms. o 

(a) Coimbatore . M. 

(b) Singanallur M. 

(e) Kurichi P, 


(d) Telungupalayam 
(e) Sanganur 
(f) Kuniamuthur 
(g) Ganapathy 
(h) Madukkarai 
(i) Komarapalayam 
(i) Vellalore 
(k) Sulur - 
(1) Periaraickenpalayam 
(m) Kurudumpalayam . 
(n) Kavundampalayam 
(o) Vilankuruchi 
(p) Veerakeralam 
(q) Perur Chettipalayam _ 
(r) Perur 
(s) Chinnavedampatti 
(t) Narasimhanaickenpalayam - 
(u) Pallapalayam 


m 


to HJ ra tS rg ROO PPD to dto ro pgto to to to 


(v) Coimbatore | N. M. 
(w) Muthugounden Pudur Railway Southern Railway 
Colony Administration. 
4. Madurai U. A.— § Kms. 63 
(a) Madurai M. Q. 
(b) Madakulam P. 
(0) Avaniapuram P. 
(d) Tirupparankundram P. 


Se AAN AAAA AAAA AE AT r 
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State/ Union. territory Towns Peripheral Category 
| area 
(1) (2) (3) (4) 





13. Tamil Nadu —conid, 4. Madurai U. A.— contd. 


(e) Thallekkulam P. 
(f) Ponmeni P. 
(g) Paravai P. 
(h) Vilangudi P. 
(i) Samayanallur P, 
(j) Sathamangalam P, 
(k) Beebikulam P. 
. , (1) Harveypatti TB: 
(m), Tirunagar P. 
(n) Thathaneri OR 
(o0) Thaigarajar Colony O R 
5. Tiruchirapalli U. A.— j 5 Kms. C 
(a) Tirachirapalli M ` 
(b) Srirangam M. 
(c) Ponmalai i 
(d) Golden Rock Railway . Southern Railway 
Colony Administration 
ee (e) Ariyamangalam P. 
(f) Alatbur P. 
(g) Abishekapuram = P. 
(h) Pirattiyur P. 
(i) Ulkadai Ariyamanglam P, 
6. Tirunelveli U. A.-— 1 Km. D 
(a) Tirunelveli M. 
(b) Palayamkottai Me 
(c) Melapalayam M. 
(d) Thatchanallur P. 
(o) Naranammalpuram P. 
(f) Thalaiyuthu 
(g) Palayamkottai (N. M.) N. M. 
(h) Sankarnagar TD: 
(i) Alaganeri P, 
(i) Melanatham P, 
l (k) Pottai: P. 
14. Uttar Pradesh 1. Moradabad U, A.— 1 Km. D 
(a) Moradabad M. B. 
(b) Moradabad Railway N. A. 
Settlement 
2, Bareilly U. A— 5 Kms, G 


(a) Bareilly M. B. and Northern 
Railway Colonies— 
i (i) Bareilly M. B. 
(ii) Northern Railway 
Colony 
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_ Séete/nion territory Towns Peripheral Category 
area 

(1) (2) (3) (4) 
Ge. Gites Pradegh— 2. Bareilly U. A.—contd, 

grii (b) Bareilly Cantonment Cantt. 
{c) Izatnagar Railway Settle. N.A 
ment 
3. Dehra Dun U. A.— 1 Km. D ' 


(e) Dehra Dun M. B, & Forest 
Research Institute & College 


Area — 
(i) Debra Dun M. B. 
(ii) Forest Research In. 
stitute & College Area 
(b) Dehra Dun Cantonment Canit. 
4, Meerut U., A.— ö Kms, 0 
(a) Meerut M, B. 
(b) Meerut Cantonment Cantt, 
(c) Malyana 
5. Agra U. Aim. 5 Kms. O 
(a) Agra M. Corp. 
(b) Agra Cantonment Cantt. 
(e). Dayalbagh T, A. 
(da) Swamibagh T A: 
$. Kanpur U. A, — 5 Kms. B 


(a) Kanpur M. C. Rawatpur 
- Stationyard and Central 
Railway Colony l 
_ {i) Kanpur M. Corp, 
(ii) Rawatpur Stationyard 
(iii) Central Railway 
Colony 
(b) Kanpur Cantonment Cant. 
4c) Armapur Estate 
(d) Northern Railway Colony 
{e) Chakeri 
(£) L I. T. Kanpur 


“4, Allahabad U. A, — 5 Kms. C 


(a) Allahabad (M. C.) and 
Subedarganj Railway 


Colony— 
(i) Allahabad M. Corp. 
(ii) Subedarganj Raliway 
Colony 
(b) Allahabad Cantonmant: Cantt. 
3, Lucknow U, A— 5 Kms. o 
(a) Lucknow M. Corp. 
(b) Lucknow Cantonment Cantt. 
(c) Charbagh Alambagh N. A. 
“9. Gorakhpur M. B. 1 Km, D 
40. Varanasi U. A.— 5 Kms. 6 


(a) Varanasi M. C. and Vara- 
nasi Railway Colony — 
(i) Varanasi M., Corp. 
Fete a a a ae a ee 
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State/Union territory Periphezs? Caiexsory 


RIOR 


Towns 





(1) (2) iS}. Ga). 





14. Uttar Pradesh— 10. Varanasi U.A.—conid. 
contd. (ii) Varanasi Railway. Colony 
(b) Banaras Hindu University 
(c) Varanasi Cantonment 


11, Aligarh M. B. 
12. Saharanpur M. B. 
1. Calcutta U.A. — | 


(1) Calcutta 
(2) Howrah 
(3) South Suburban 
(4) Bhatpara 
(5) South Dum Dum 
(6) Kamarhati 
(7) Garden Reach 
(8) Panihati 
(9) Baranagar 

è (10) Hooghly Chinsura 
(11) Serampore 
(12) Barrackpur 
(13) Titagarh 
(14) Naihati 
(15) Kanchrapara 
(16) North Barrackpur 
(17) Chandannagar 
(18) Halisahar 
(19) Uttarpara.Kotrung 
(20) North Dum Dum 
(21) Rishra 
(22) Bansberia 


15. West Bengal . 
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(23) Panchur 
(24) Champdani 
(25) Baidyabati 
(26) Bhadreswar 
(27) Garulia 
(28) Baly 

(29) Konnagar 
(30) Khardaha, 
(31) Dum Dum 
(32) Deulpara 
(33) Barrackpur Cantonment 
(34) Kasba 

(35) Garfa 

(36) Sultanpur 
(37) Kalyani 
(38) Bansdroni 
(39) Santoshpur 
(40) Rajapur 
(41) Jadabpur 
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Btate/Union territory 








15. West Bengal— 


(1) 


contd, 


2. Delhi 





Towns 


(2) 


1. Calcutta U. A.—conid, 


(42) Bademasar 
(43) Ichhapur Defence Estate 


(44) Jagannathgarh 
(45) Sarenga 
(46) Makhla 


. (47) Naba:ram Colony 


(48) Sankrail 
(49) Kolara 

(50) Bankara 
(51) Nibra 

(52) Kambabari 
(58) Manikpur 
(54) Banupur 
(55) Patulia 

(56) Chakapara 
(57) Mahiari 

(58) Dhuilya 

(59) Garni 

(60) Gardaha 
(61) Krishnagar 
(62) Jhorhat 

(63) Madrail Fingapara 
(64) Chakdaha 
(65) Masila 

(66) Purba Putiari 
(67) Bisarpara 
(68) Panpur 

(69) Bandra 

(70) Korulia 

(71) Dum Dum Aerodrome Area 
(72) Podara 

(73) Andul 


(74) Narayanpur 


2, Asansol U. A. 


(a) Asansol 
(b) Outer Burnpur 
(e) Burnpur 


3. Durgapur 
UNION TERRITORIES : 


1, Chandigarh Chandigarh U. A,— 


(a) Chandigarh 
(b) Manimajra 


Delhi U. Av— 


(a) Delhi 
(b) New Delhi 
(c) Delhi Cantonment 
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, SCHEDULE I 
[See section 11 (2)] 


PRINOIPLES FOR DETERMINATION OF TES 
NET AVERAGE ANNUAL INCOME 


4. The competent authority shall first de. 
<ermine the gross income actually derived by 
‘the holder of the vacant land acquired during 
the period of five consecutive -years referred 
to in clause- (g) of sub-section (1) of section 11 
dneluding any income from any produce deriv. 
ad from cultivation of the land during the 
«Baid period, 


2. For such determination the competent 
“authority nay— 


(a) hoJd any local inquiry and obta-n, if 
necessary, certified copies of extracts from the 
‘property tax assessment books of the municipal 
-or other local authority concerned shcwing 
the rental value of such land; 


(b) estimate the income from any produce 
from such land, after holding such local in. 
«quiry and taking such evidence as it thinks fit 
and after giving an opportunity to the parson 
-concerned of being heard in the matter. 


3. The net average annual income referred 
to in clause (a) of sub-section (1) of section 11 
:ghall be sixty per cent. of the average aanual 
-gross income which shall ba one-fifth of the 
„gross income during the five consecutive years 
as determined by the compstent authority 
under paragraph 1. 


4. Forty per cent, of the gross annual 
income referred to above shall not be taken into 
-consideration in determining the net avsrage 
annual income but shall be deducted in l:en of 
the expenditure which the holder of the vacant 
‘land would normally incur for payment cf any 
tax to the municipal or other local authority 
zand for collection and other charges including 
cultivation charges. 


STATEMENT OF:OBJECTS 
AND REASONS 


There has basen a demand for imposing a 
-Ceiling on urban property also, especially 
after the imposition of a ceiling on agricul. 
tural lands by the State Governments. With 
the growth of population and increasing urba. 
Misation, a need for orderly developmentgof 
‘urban areas has also been felt. It is, there. 
fore, considered necessary to take messures 
‘for exercising social control over the scarce 
resourge of urban land with a view to ensuring 
„its equitable distribution amongst the various 
sections of society and also avoiding spacula. 
“tive transactions relating to land in arban 
-agglomerations. 
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With a view to ensuring uniformity in 
approach Government of India addressed the 
State Governments in this regard; eleven 
States have so far passed resolutions under 
article 252 (1) of the Constitution empowering 
Parliament to undertake legislation in this 
behalf. The present proposal is to enact & 
parliamentary legislation in pursuance of these 
resolutions. 

The Bill is intended to achieve the following 
objectives :— 

(i) to prevent concentration of urban pro- 
porty in the hands of a few persons and specu. 
lation and profiteering therein ; 

(ii) to bring about socialisation of urban 
land in urban agglomerations to subgerve the 
common good by ensuring its equitable dig. 
tribution ; 

(iii) to discourage construction of luxury 
housing leading to conspicuous consumption of 
scarce building materials and to ensure the 
equitable utilisation of such materials; and 

(iv) to secure orderly urbanisation. 

The Bill mainly provides for the following: ~ 

(i) imposition of a ceiling on both ownership 
and possession of vacant land in urban agglo- 
morations, the ceiling being on a graded basis 
according to the classification of the urban. 
agglomeration ; 

(ii) acquisition of the excess vacant land by 
the State Government with powers to dispose 
of the vacant land to subserve the common 
good; 

(iii) payment of an amount for the acquisi- 
tion of the excess vacant land, in cash and in 
bonds; 

(iv) granting exemptions in respect of certain 
specific categories of vacant land ; 

(v) regulating the transfer of vacant land 
within the ceiling limit; 

(vi) regulating the transfer of urban or ur- 
banisable land with any building (whether 
constructed before or after the commence- 
ment of the proposed legislation), for a period 
of 10 years from the commencement of the 
legislation or the construction of the building, 
whichever is later ; 

(vii) restricting the plinth area for the con. 
struction of future residential buildings; and 

(viii) other procedural and miscellaneous 
matters. 

The notes on clauses appended to the Bill 
explain in detail the provisions thereof, 


New-Delbi/- 
The 12th January, 1976. 
K. RAGHURAMAIAH. 
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THE SCHEDULE 
[See section 3(1)] 


THE VOLUNTARY DISCLOSURE OF 
INCOME AND WEALTH ACT, 1976 
(Act No, 8 of 1976)*t 

[25th January, 1976] 


An Act to provide for voluntary disclo- 
sure of income and wealth and for 
matters connected therewith or inci- 
dental thereto. 


[*}] Received the assent of the President on 25-1- 
1976, Act published in Gaz. of India; 25-1- 
1976, Part II.9, 1, Ext., p. 53. 

Tor Statement of Objects and Reasons, see Gaz, of 
India, 12-1-1976, Part IL.S. 2, Ext., p. 290, 


The Voluntary Disclosure of Income & Wealth Aci, 1976. 


[Act 8] 43 


Ba it enacted by Parliament in the Twenty- 
sixth Year of the Republic of India as 
follows: ~ 


1. Short title, extent and commence: 
ment. 


(1) This Act may tə called THE VOLUN. 
TARY DISCLOSURE OF INCOME AND 
WEALTH ACT, 1976. 


(2) It extends to the whole of India. 


(3) It shall be deemed to have come into 
force on the 8th day of October, 1975. 


2. Definitions. 


In this Act, unless the context otherwise 
requirés,— 

(a) (i) “Gold (Control) Act” means the Gold 
(Control) Act, 1968; 

(ii) “Income-itax Act” means the Income- 
tax Act, 1961; 

(iii) “Wealth tax Act” means the Wealth. 
tax Act, 1957; 

(b) all other words and expressions used in 
this Act but not defined and definadin the 
Income.tax Act shall have the meanings res- 
pectively assigned to them in that Act. 


3. Charge of income-tax on voluntarily 
disclosed income. 


(1) Subject to the provisions of this Act, 
where any person makas, on or after the date 
of commencement of this Act but before the 
ist day of January, 1976 a declaration in 
accordance with the provisions of section 4 in 
respect of any income chargeable to tax under 
the Indian Income.tax Act, 1922 or the 
Income.tax Act for any assessment year-—— 


(a) for which he hag failed to furnish a 
return under section 139 of the Income.tax 
Act, or 

(b) which he hag failed to disclose ina 
return of income furnished by him under tha 
Income-tax Act before the date of commence- 
ment of this Act, or 

(c) which has escaped assessment by reagon 
of the omission or failure on the part of such 
person to make a return under the Indian 
Income-tax Act, 1922 or the Income.tax Act 
or to disclose fully and truly all material facts 
neceszary for his assessment or otherwise, 
then, notwithstanding anything contained in 
tha Indian Income.tax Act, 1922 or the 
Income.tax Act or in any Finance Act, 
income.tax shall be charged in respect of the 
income so declared (such income being here- 
inafter referred to as the voluntarily dis. 
closed income) at the rate or rates specified in 
the Schedule. 

(2) Nothing contained in sub-section (1) shall 
apply in relation to— 
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(i) the income assessable for any assessment 
year for which a notice under section 139 or 
section 148 of the Income.-tax Act has been 
served upon such person and the return has 
not been furnished before the commencement 
of this Act: 


(ii) where any books of account, other décu- 
ments. money, bullion, jewellery or other 
valuable articles or things belonging io the 
person makirg the declaration under sub. 
section (1) (hereafter in this section, in sec- 
tions 4 to 13 and in the Schedule referred te 
as the declarant) have been seized as & result 
of any search under section 132 of the 
Income.-tax Act or under section 37A of the 
Wealth.tax Act, the income in respect of the 
previous year in which such search was made 
or any earlier previous year, 


(3) In addition to the amount of income- 
tax to be paid under sub-section (1), the 
declarant shall invest a sum equal to five 
per cent. of the amount of the voluntarily 
disclosed inccme in such securities as the 
Central Government may notify in this behalf 
in the Official Gazette, 


4. Particulars to be furnished in declara- 
tion. 


(1) The declaration under sub-section (1) of 
section 3 shall be made to the Commissioner 
and shall be in such form and shall be veri- 
fied in such manner ag may be prescribed by 
rules made by the Board. 


(2) The declaration shall be signed — 


(s) where the declarant is an individual. by 
the individual himself; where such individual 
is absent from India, by the individual con. 
cerned or by some person duly authorised by 
him in this behalf and where the individual 
is menial'y incapacitated from attending to 
his affairs, by his guardian or by any other 
person competen: to acs on his behalf; 

(b) whare the declarant is a Hindu un- 
divided family by the karta, and where the 
karta is absent from India or is mentally 
incapacitated from attending to his affsirs, by 
any other adult member of such family ; 


(o) where the declarant is a company, by 
the managing director thereof or whare for 
any unavoidable reason such managing director 
is. not able to sign tha declaration or where 
there is no managing director, by any director 
thereof ; 

: (d) whore the declarant is a firm, by the 
managing partner thereof or where for any 
unavoidable reason euch managing partner is 
not able to sign the declaration, or where 
there ig nO Managing partner as such, by any 
partner thereof, not being 4 minor: 
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(o) where the declarant is any other associa- 
tion, by any member of the association or the 
principal officer thereof; and 


(f) where the declarant is any other persons. 
by that person or by some person competent: 
to act on his behalf. 


(3) Any person, who has made a declare. 
tion under sub-section (1) of section 3 in respect. 
of his income, or as @ representative assessee 
in respect of the income of any other person, 
ehell not be entitled to make any other decla. 
ration under that sub-section in respect of 
his income or, as the case may be, the income 
of such other person, and any such other 
declaration, if made, shall be deemed to be 
void. l ; z 


5. Time for payment of income.tax and 
‘for investment in notified securities. 


(1) Subject to the provisions of sub.sec. 
tion (2), the income.tax payable under this 
Act in respect of the voluntarily disclosed 
income shall be paid by the declarant before 
making the declaration and the declaration 
shall be accompanied by proof of payment of 
such tax. 

(2) If the Commissioner is satisfied, on an 
application made in this behalf by the decla. 
rant, that the declarant is unable, for good 
and sufficient reasons, to pay the full amount 
of income.tax in respect of the voluntarily 
disclosed income in accordance with gub sec. 
tion (1), he may extend the time for payment 
of the amount which remains unpaid or allow 
payment thereof by instalments if the decla. 
rant furnishes adequate security for the pay. 
ment thereof; so, however. that an amount 
which is not less than one.half of the amount 
of income.tax payable in respect of the volun. 
tarily disclosed income shall be paid on or 
before the 31st day of March, 1976 and the 
remainder, if any, on or before the 31st day 
of March, 1977. 

(3) The security required to be furnished 
by a declarant for the purposes of sub.sec. 
tion (2) shall be in such form and in such 
manner ag the Commissioner may, in his dis. 
cretion, direct. 

(4) The investment in the securities referred 
to in gub.section (3) of section 3 shal] be made 
by the declarant within thirty days from the 
date on which the declaration is made by him 
under sub-section (1) of that section. 


6. Interest payable by declarant. 

Tf the amount of income-tax payable in 
respect of the voluntarily disclosed income is 
not paid on or before the 31st day of March, 
1976, the declarant shall be liable to pay 
simple interest at twelve per cent. per annum 
on the amount remaining unpaid from the 
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ist day of April, 1976 to the date of payment 
and the provisions of the Income-tsx Act and 
the rules made thereunder shall, sə far as 
may be, apply as if the interest payable under 
this section were interest payable under sub- 
section (z) of section 220 of that Act. 


7. Node of recovery. 


(1) If the declarant fails to pay the income. 
tax in respect of the voluntarily disclosed 
income within the time allowed under sub. 
section (2) of section 5 or to invest the amount 
required to ba invested in the securities re. 
ferred to in sub-section (3) of section 3 within 
the time specified in sub-section (4) of sec. 
tion 5, the declarant shall be deemed to be in 
default. 


(2) The provisions contained in sections 221 
to 227, 229, 231 and 232 of the Income.tax 
Act and the Second and Third Schedules to 
that Act and any rules made thereunder shall, 
so far as may be; apply as if the said provi- 
sions were provisions of this Act and referred 
to income.tax and sums payable by way of 
penalty and interest under this Act instead 
of to tax and sums by way of penalty and 
interest payable under that Act and to the 
declarant instead of to the agsessee. 


(3) Any arrears in respect of the amount 
required to be invested by the declarant in 
the securities referred to in sub-section (3) of 
section 3 shall be recoverable in accordance 
with the provisions of sub-section (2) as if such 
arrears were arrears of income-tax and the 
amount so recovered shall be utilised for the 
purchase of guch securities in the name of fhe 
declarant, 


8. Voluntarily disclosed income not to be 
included in the total income. 


(1) The amount of the voluntarily disclosed 
income shall not be included in the total 
income of the dezlarant for any assessment 
year under the Indian Income.tax Act, 1922 
or the Income.tax .Act, or the Excess Profits 
‘Tax Act, 1940 or the Business Profits Tax 
Act, 1947 or the Super Profits Tax Act, 1963 
or the Companies (ProSts) -Surtax Act, 1964, 
if the following conditions are fulfilled, 
namely :— 

(i) the declarant creditg such amount in the 
‘books of account, if any; maintained by him 
for any source of income or in any other 
record, and intimates the credit so made to 
the Income.tax Officer ; 


(ii) the income-tax in respect of the volun. 
tarily disclosed income is paid by the de. 
Clarant ; and 

(iii) the amount required to be invested in 
the securities referred to in sub-section (3) of 
ection 3 is go invested by the declarant. 
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(2) The Commissioner shall, on an applica. 
tion made by the declarant, grant a certificate 
to him setting forth the particulars of the 
voluntarily disclosed income, the amount of 
income-tax paid in respect of the same the 
amount of investment male in the securities 
referred to in sub-section (3) of section 3 and 
the date of payment and investment. 


9. Voluntarily disclosed income not to 
atfect finality of completed assess. 
ments etc. 


The declarant shall not be entitled, in 
respect of the voluntarily disclosed income or 
any amount of income.tax paid thereon, to 
reopen any assessment or reassessment made 
under any of the Acts moenticned in sub. 
section (1) of section 8 or claim any set off or 
relief in any appeal, reference or other pro- 
ceeding in relation t any such assessment or 
reassessment. 


10. Income-tax in respect of voluntarily 
disclosed income not refundable. 


Any amount of income-fax paid in pursuance 
of a declaration made under sub-section (1) of 
section 3 shall not be refundable under any 
circumstances. 


Il. Declaration not admissible in evi. 
dence against declarant. 


Notwithstanding anything contained in any 
other law for the time being in force, nothing: 
contained in any declaration made under sub. 
section (1) of section 3 shall be admissible in 
evidence against the declarant for the purpose 
of any proceeding relating to imposition of 
ponalty or for the purposes of prosecution 
under any of the Acts mentioned in sub-sec. 
tion (1) of section 8 or the Wealth.tax Act. 


12, Secrecy of declaration. 


(1) All particulars contained in a declara. 
tion made under ‘sub section (1) of section 3 
shall be treated as confidential and, notwith. 
standing anything contained in any law for 
the time being in force, no court or any other 
authority shall be entitled to require any 
public servant or the declarant to produce 
before it any such declaration or any part 
thereof or to give any evidence before it in 
respect thereof. 


(2) No public servant shall disclose any 
particulars contained in any such declaration 
except to any officer employed in the execu. 
tion of any of the Acts mentioned in sub- 
section (i) of section 8, or the Wealth.tax 
Act, or to any officer appointed by the Com. 
ptroller ‘and Auditor-General of India or the 
Board to audit insome-tax receipts or refunds, 
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(3) The provisions of sub-sections (1) and 
(2) shall apply in relation to all documents 
and particulars relating to the investment in 
securities referred to in sub-section (3) of 
section 3 {including the payment of interest 
on such securities) ag they apply in re.ation 
to the declaration made under sub-section (1) 
of that section and the particulars contained 
therein, 


13. Exemption from wealth.tax in re- 
spect of assets specified in declara- 
tion. 


(1) Where the voluntarily disclosed income 
ig represented by cash (including bank depo. 
sits), bullion, investment in shares, debis due 
from other persons, commodities or any other 
assets specified in the declaration made under 
sub.section (1) of section 3 — 

(a) in respect of which the declarant has 
failed to furnish a return under section 14 of 
the Wealth-tax Act for the agseasment year 
commencing on the 1st day of April, 1675 or 
any earlier assessment yaar or years, or 

(b) which have not been shown in the 
return of net wealth furnished by him for the 
said assessment Year or years, or 

(o) which have been understated in value 
in the return of net wealth furnished by him 
for the said assessment ysar or years, 
then, notwithstanding anything contained in 
the Wealth-tax Act or any rules made there. 
under, 

(i) wealth.tax shall not be payable by the 
declarant in respect of the assets referred to 
in clause (a) or clause (b) and such assets 
shall not be included in his net wealth for the 
said assessment year or years; 

(ii) the amount by which the value of the 
assets referred to in clause (e) has been under. 
stated in the return of net wealth fcr the 
gaid assessment year or years, to the extent 
such amount does not exceed the voluntarily 
disclosed income utilised for acquiring such 
assets, shall not be taken into account in com- 
puting the net wealth of the declarant for the 
said assessment year or years. 

Haeplanation. — Where a declaration under 
sub.section {1) of section 3 is made by a firm, 


the assets referred to in clause (i) or, as the. 


case’ may be, the amount referred to in 
elause (ii) shall not be taken into account in 
computing the net wealth of any partner of 
the firm or, as the case may be, in detexmin- 
ing the value of the interest of any partrer in 
the firm. 

(2) The provisions of sub.section (1) shall 
nok apply unless the conditions ‘specified in 
sub.section (1) of section 8 are fulfilled by the 
declarant, 
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` (3) All words and expressions used in this 
section and in section 15 but not defined and 
defined in the Wealth.tax Act shall have the 
meanings respectively assigned to them in 
that Act. 


14. Disclosure of income in cases of 
search and seizure. 


(1) Subject to the provisions of this section, 
where any books of account, other documents, 
money, bullion, jewellery or other valuable 
articles or things belonging to a person: have 
been seized as a result of a search under 
section 132 of the Income.tax Act or sec. 
tion 37A of the Wealth-tax Act and such 
person {hereafter in this section referred to- 
as the declarant) makes, on or after the date 
of commencement of this Act but before the 
lat day of January, 1976, a declaration im 
accordance with sub-section (2) in respect of 
any income relating to the previous year im 
which such search was made or any earlier 
previous year-— 


(a) for which he hag failed to furnish a. 
return under section 139 of the Income-tax. 


Act, or 


(b) which he has failed to discloga in a 
return of income furnished by him under the: 
Incomse.-tax Act before tha commencement of 
this Act, or 


(e) which has escaped assessment by reagom 
of the omission or failure on the part of such. 
person to make a return under the Indian 
Income.tax Act, 1922, or the Income.tax Act, 
or to disclose fully and truly all material: 
facts necessary for his assessment or other wige,. 
then, notwithstanding anything contained im 
any of the Acts mentioned in sub section (1). 
of section 8 or tha Wealth.tax Act, the: 
amount of income so declared or, as the case 
may be, the value of the assets representing 
such income, shall not be taken into account. 
for the purposes of — 

(i) payment of interest by the declarant: 
under sub-section (8) of section 139 of the. 
Income-tax Act; 

(ii) payment of interest by the declarant 
under geetion 215 or section 217 of tbe 
Income-tax Act or the corresponding provi- 
sions of the Indian Income-tax Act, 1922; 

(iii) imposition of penalty on the declarant: 
under the provisions of any of the said Acts, 
except under section 221 of the Income-tax 
Aeé or the corresponding provisions of any of 
the other said Acts ; and 

(iv) prosecution of the declarant under the 
provisions of any of the said Acts. 


(2) The declaration under sub-section (1) 
shall be made to the Commissioner and shalk 
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be in such form and shall be verified in such 
manner ag may be prescribed by rules made 
by the Board. 


(3) A declaration under this section shall 


be signed by the person specified in sub.sec- _ 


tion (2) of section 4 as if the declaration had 
been made under that section. 


(4) A copy of the declaration made by the 
declarant under sub-section {1) shall be for. 
warded by the Commissioner tothe Income. 
tax Offcer and the information contained 
therein may be taken into account for the 
purposes of the proceedings relating to assess. 
ment or reassessment of the income of the 
declarant under the provisions of any of the 
Acts mentioned in sub-section (1) of section 8 
or the Wealth-tax Act. 


(5) The immunity provided under gub-gec. 
tion (1) shall not be available to the declarant 
unlers the tax chargeable in respect of the 
income of the previous year or years for which 
the declaration has been made is paid by the 
declarant in accordance with the provisions of 
section 5. 


Explanation., — For the purposes of this 
sub-section, tax chargeable in respect of the 
income o? any previous year for which the 
declaration is made shall be,— 


(a) where the declarant has not furnished 
& return in respect of the total income of that 
year and no assessment has been made in 
respect of the total income of that year, the 
tax payable on the income declared under 
sub-section (1) for that year ag if such income 
were the total income ; 


(b) where the declarant has furnished a 
return in respect of the total income of that 
year and no assessment hes been made in 
pursuance of such raturn, the tax payable on 
the aggregate of the total income returned 
and the income declared under sub-section (1) 
for that year as if such aggregate were tha- 
total income, as reduced by the tax payable 
en the basis of the total income returned; and 


(c) where an assessment in respect of the 
total income of that year has been made, the 
tax payable on the aggregate of the total 
income ag assessed and the income declared 
under sub-section (1) for that year as if such 
aggregate were the total income, ss reduced 
by the tax payable on the basis of the total 
income as assessed. 


(6) Whero any tax is paid by the dedami 
fn accordance with the provisions of section 5, 
road with sub.section (5) of this section, credit 
therefor shall ba given to the declarant in the 
assessment made under the Indian Income tax 
Act, 1922, or, as the cage may be, the Income- 
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tax Act, in respect of his total income of the- 
previous year or years. 


(7). Nothing in gub.section (1) shall apply im 
relation to any income which has been in.. 
cluded in the total income of the declarant in. 
any assessment made by the Income.tax Officer 
before the date on which the declaration. 
under that sub-section is made, 


15. Voluntary disclosure of wealth. 


(1) Subject to the provisions of this section... 
where any person makes, on or after the date 
of commencement of this Act but before the- 
lst day of January 1976, a declaration in 
respect of — 

(a) the net wealth chargeable to wealth-tax 
for any assessment year for which he has. 
failed to furnish a return under section 14 of 
the Wealth-tax Act ; or 

(b) the value of the assets which hag not. 
been disclosed, or the value of the assets- 
which has been understated, in any return of 
net wealth for any assessment year, 


then, notwithstanding anything contained in. 
that Act, the net wealth, or, ag the case may- 
be, the value so declared shall not be taken- 
into account for the purposes of any pro.. 
ceedings relating to imposition of penalty on 
the per:on making the declaration under this 
sub-section’ (hereafter in this section referred: 
to as the declarant) or for the purposes of the» 
prosecution of the declarant under that Act: 
Provided that— 


(i) nothing contained in clause (a) shal 
apply in relation to the net wealth assessable» 
for any assessment year for which a notice 
under section 14 or section 17 of that Act has- 
been served upon the declarant before the 
commencement of this Act ; 


(ii) nothing contained in clause (b) shall: 
apply in relation to so much of the value of 
such assets ag has been assessed in any assess.. 
ment for the relevant assessment year made- 
by the Wealth.tax Officer before the date on: 
which the declaration under this sub-section is 
made. 


(2) The declaration under sub-section (1): 
ghall be made to the Commissioner and shall 
be in such form and shall be verified in such: 
manner as may be prescribed by rules made- 
by the Board. 


(3) A declaration under sub-section (1) shalk 
be signed by the person specified in gub-see.: ` 
tion (2) of section 4 ag if the declaration had 
been made under that section. 


(4) A copy of the declaration made by the- 
declarant under sub.section (1) shall be for- 
warded by the Commissioner to the Wealtk-. 
tax Officer and the information contsixed 
therein may be taken into account for tho pur.. 
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poses of the proceedings relating to assesement 
or reasiessment of the net wealth of the 
declarant under the provisions of the Wealth. 
tax Act. 


(5) The immunity provided under sub-seo. 
‘ion (1) shall not be available to the declarant 
unless the wealth.tax chargeable in resp3ct of 
the net wealth for the assessment year or 
years for which the declaration has been 
mate is paid by the declarant in accordance 
with the provisions of section 5 and the de. 
clarant invests in the securities referred to in 
-aub.section (3) of section 3 within the time 
specified in sub-section (4) of section 5 tha sum 
gpecified in sub-section (6) of this section. 


Explanation. ~For the purposes of this sub. 
ection, wealth-tax chargeable in respsct of 
the net wealth for any assessment year for 
which the declaration is made shall be— 


(a) in a cage falling under clause (a) cf sub. 
section (1), the wealth.tax payable in respect 
of the net wealth declared under that 2lausge 
for that year; 

(b) in a case falling under clause (b) of sub. 
section (1),— 

(i) where no assessment has been made in 
pursuance of the return of net wealth furni- 
ghed by the declarant, the wealth-tax payable 
on the aggregate of the net wealth returned 
and tha value declared under that clause for 
that year as if such aggregate were the nel 
wealth as reduced by the wealth-tax payable 
on the basis of the net wealth returned; 

(ii) where an assessment has been made in 
pursuance of the return of net wealth frrnish. 
ad by the declarant, the weatth-tax payable 
on the aggregate of the not wealth as assessed 
and the value declared under that clause for 
that year as if such aggregate were the net 
wealth, as reduced by the wealth-tax payable 
on the net wealth as assessed. 


(6) The sum referred Go in sub-section (5) 
ahall be,~— i 

(a) where the declaration has been made in 
respect of one assessment year. a sum equal 
¢o two and a half per cent. of the amount of 
not wealth declared under clause (a) of sub- 
section (1), or, ag the case may be, the value 
declared under clause (b) of that sub-section ; 

(b) where the declaration has been made in 
respect of more than one assessment year, & 
gum equal to two and a half per cent. of the 
net wealth declared under clause (a) of sub. 
eaction (1), or, as tha case may be, the value 
declared under clause (b) of that sub-section, 
in respect of the last of such assessment years. 


(7) Where any wealth.tax is paid by the 
declarant for any assessment year in accor. 
danse with the provisions of section 5, read 
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with sub.section (5) of this section, credit 
therefor shall be given to the declarant in the 
assessment made under the Wealth.tax Act 
for that year. 


‘16. Immunity from penalty, prosecution; 


etc., under certain Acts. 
(1) Where— 
(a) the voluntarily disclosed income declared 
under sub.gection (1) of section 3 or any part 
thereof, or 


(b) the net wealth, or the assets the value 
whereof is, declared under sub.section (1) of 
section 15 or any part of such nət wealth or 
assets, ; 
ij Or are represented by gold, then, notwith- 
standing anything contained in the Oustoms 
Act, 1962 or the Gold (Control) Act, such gold 
shall not be liable to confiscation under either 
of the said Acts and the person making the 
declaration shall not be liable to imposition of 
any penalty or infliction of any punishment 
under either of the said Acts for any act or 
omission in relation to such gold, if he fulfils 
the following conditions, namely : — 


(A) in a case where the gold is owned, 
possessed, held or controlled by the person 
making the declaration (such gold being 
owned, possessed, held or controlled by him 
in his capacity as a licensed dealer), necezsary 
antries are made by him in the accounts, re. 
gisters and documents maintained under the 
Go'd (Control) Act, under intimation to the 
Gold Control Officer of the rank of an Assis. 
tant Collector of Central Excise or of Customs 
before the ist day of February, 1976 and 
such other steps as are necessary for him to 
comply with the requirements of that Act in 
relation to guch gold are taken by him before 
that date; 


(B) in any other case, — 

(i) where the gold is an article or ornamens 
or both and the weight of such article or orna. 
meant, or the aggregate weight of both. toge. 
ther with the weight of any other gold (being 
an article or ornament) owned, possessed: 
held or controlled by him. exceeds the limits 
specified in sub.gection (5) of section 16 of tha 
Gold (Control) Act, such article or ornament 
or both, a3 the case may be, is or ara declared 
in the form prescribed under sub-section (1), 
and in the mannar specified in sub-section (8), 
7 a section bsfore the 1st day of February, 

976; 

(ii) where the gold is primary gold, guch 
gold is either sold to any licensed dealer under 
intimation to the Gold QOontrol Officer of tha 
rank of an Asistent Collector of Central 
Excise or of Customs before the 1st day of 
February. 1976 or ig maie into ornaments 
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(ii) He should be residing in any area 

specified in Pt. A or Pt. B of the 

Table appended to paragraph 20 of 

the Sixth Schedule to the Constitu- 

tion; or the State or Union Terri- 
tories mentioned in this provision; 

The income in respect of which ex- 

emption is claimed must be an in- 

come which accrues or arises to 
bim— 

(a) from any source in the area, State or 
Union territories mentioned in the 
provision; or 

(b) by way of dividend or interest on 
securities. 

Article 366 (25) of the Constitution provides : 
“Scheduled Tribes” means such tribes or 

tribal communities or parts of or groups 
within such tribes or tribal communities as 
are deemed under Article 342 to be Sche- 
duled Tribes for the purposes of this Con- 
stitution.” 

14-A. Article 342 empowers the Presi- 
dent with respect to any State or Union Terri- 
tory, and where it is a State after consulta- 
tion with the Governor thereof, by public 
notification, to specify Tribes or Tribal com- 
munities or parts of or groups within tribes 
or tribal communities which shall for the pur- 
pose of this Constitution be deemed to be 
Scheduled Tribes, as the case may be. Cl. (2) 
of this Article empowers the Parliament to 
exercise the same power by enacting a law. 

15. The respondent belongs to Jaintia 
Scheduled Tribe which is one of the Sche- 
duled Tribes notified under Article 342 (1). 
The first condition for applicability of Sec- 
tion 10 (26) was thus indubitably satisfied. 

16. Part II of the Table appended to 
paragraph 20 of the Sixth Schedule of the 
Constitution inter alia specifies the United 
Khasi-Jaintia Hills District as one of the 
Tribal Areas. According to the averments in 
the writ petition, the respondent is a per- 
manent resident of the United Khasi-Jaintia 
Hills Autonomous District. This allegation 
has not been denied by the other side. Indeed, 


(iii) 


in the petition for special leave to appeal filed . 


by the appellant the fact that he is a resident 
of a Tribal area specified in Paragraph 20 of 
the Sixth Schedule to the Constitution, is 
admitted. 

17. The first two conditions necessary 
for claiming exemption under S. 10 (26) ex- 


isted in the present case. Whether on the 


facts of the case, the third condition embodied 
in sub-clause (a) was satisfied or not, is a 
question which still remains to be determin- 
ed. The High Court has advisedly left it 
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open. The controversy has thus narrowed 
down into the legal issue: whether the classi- 
fication made by sub-clause (a) for the pur- 
pose of the exemption under Section 10 (26) 
between the income of a member of a Sche- 
duled Tribe accruing or arising from any 
source in the area, State or Union Territories 
specified in the aforesaid Clause (26), and the 
income from a source outside such area, State 
or Union Territory is constitutionally valid? 

18. In answering this question in the 
negative, the High Court has propounded the 
proposition that the object of clause (26) of 
Section 10 is to grant a blanket exemption to 
members of Scheduled Tribes as a class resid- 
ing in the specified area, and that the condi- 
tion contained in sub-clause (a) is destructive 
of that object. In propounding this proposi- 
tion, the learned Judges seem to have relied 
on certain observations of this Court in 
Lawrence Singh Ingty’s case (AIR 1968 SC 
658) (supra). 

19. Mr. Lahiri appearing for the res- 
pondent, also, reiterates the reasoning of the 
High Court that tke examption was given 
to the Tribal people as a class, and not on- 
the basis of their economic resources or souf- 
ces of income. In this connection Counsel 
has- cited a few sentences from this Court’s 
judgment in Lawrence Singh Ingty’s case (AIR 
1968 SC 658) (supra). 


20. With due respect to the learned 
Judges of the High Court, we are unable to 
accept this reasoning. The matter now in 
controversy was not even obliquely in issue 
before this Court in Lawrence Ingty’s case 
(AIR 1968 SC 658). Therein, the only ques- 
tion for decision was, whether the exclusion 
of the Government servants from the exemp- 
tions given in Section 4 (3) (XXD of the 
Indian Income-tax Act, 1922 and later or in 
Section 10 (26) of the Income-tax Act 1961, . 
was violative of Article 14 of the Constitu- 
tion. Although sub-clause (a) was very much 
there, its validity was not, even indirectly 
questioned. The contention of the Revenue, 
there, was that the exemption from income- 
tax was given to members of certain Sche- 
duled Tribes, due to their economic and social 
backwardness; that it was not possible to 
consider Government servants as socially and 
economically backward and hence the exemp- 
tion was justly denied to the assessee, who was 
a Government servant having income from ` 
salary. It was further urged by the Pevenue 
that once a Tribal becomes a Government 
servant, he is lifted out of his social environ- 


_ment and assimilated into forward sections 


of society and therefore he needs no more 
any crutch to lean on. 
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21. These arguments. were’ found to 
-be irrelevant’ and unsustainable. - In. this con- 
text, the Court’ observed’: 


_ “The exemptioń-in question -was not given 
to individuals either on the basis of their 
social status or- economic resources.. It was 
given to a class. Hence individuals as indi- 
viduals do not come. into the picture. 


We fan v0 see in, “what manner the social 
status and economic resources of a Gevern- 
ment. servant can be different from. that of 
another holding a similar position in.a.cor- 
poration or that of a successful medica] prac- 
titioner, lawyer, architect, etc. To over-paint 
the picture of a Government servant as the 
embodiment of all. power and prestige would 
sound ironical. Today his position in the 
society to put at the highest is no higher than 
that of others who in other walks.of life ‘have 
the same income. For the purpose of valid 
classification what is required is not some 
imaginary difference but a reasonable and 
substantial distinction having regard to the 
purpose of the law.” . 


22. "The sentences which have been 
underlined: are the. sheet-anchor. of the argu- 
ments advanced by Mr. Lahiri. In our opinion, 
they cannot be torn out of the context and 
used for spelling out a proposition diterent 
from what was actually decided in that case. 
The ratio of that decision is, that within the 
members of the Scheduled Tribes residing in 
specified areas, selected by the State for the 
purpose of exemption, the mini-classification 
between individuals who were government set- 
vants deriving income from salary, and those 
who were not such Government servants, was 
not based on intelligible differentia. Since 
there was no rational basis’ whatever for this 
differentiation, it was held that within the 
range of the selection, the Government ser- 
vants had been unfairly discriminated against 
lawyers, medical “practitioners, private ser- 
vants, businessmen, eté. whose income was 
derived from non-government sources,’ and 
that: the exclusion of Government ‘servants 
from the exemption under Section 10 (25) was 
bad and unconstitutional. This vice of discri- 
mination from which Section 10 (26) was then 
suffering, was removed when the Amending 
Act 42 of 1970° excised the ` “obnoxious limb 
of the provision. 


23. The decision’ in Lawrence Singh 
Ingty (AIR 1968 SC 658) is thus no authority 
for the proposition that the exemption grant- 
ed-under Section- 10°(26) to thé members of 
the Scheduled Tribe residing: inm the- specified 
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areas, .as a class, could not be validly ; : SUD, 
jected tò the .«: condition. contained in subi 
clause (a) of the provision. a 


24.’ While it is frue that a taxation 
law cannot claim immunity from the equality, 
clause in Article 14 of the Constitution, and 
has to pass, like any other law, the equality 
test of that ‘Article, it must be remembered 
that the State has, in view of ‘the intrinsic 
complexity of fiscal adjustments of diverse 
elements,’ a considerably wide -discretion in 
the matter of classification for taxdtion pur- 
poses. Given legislative competence; the legis- 
lature- has ample freedom to select and classify 
persons, districts, goods, properties; incomes 
and objects which it would tax; and-which it 
would not tax., So long as the classification 
made within this wide and flexible range by 
a taxing statute does not transgress the funda- 
mental. principles underlying the doctrine of 
equality, it is not vulnerable on the ground 
of discrimination merely because it taxes or 
exempts from tax some incomes or objects 
and not others. Nor, the’ mere fact that a 
tax ' falls more heayily on some in .the same 
category, .is by ‘itself a “ground to render the 
law invalid. It is only when within the range 
of its selection, the law” operates unequally 
and cannot ‘be justified on the basis of a valid 
classification, that there ‘would, be a violation 
of Article 14. (See East India Tobacco Co. 
v. State of Andhra radesh, (1963) 1 SCR 404 

(AIR 1962 SC 1733); Vivian _ Joseph 
Ferreira v. Municipal Council of Greater Bom- 
bay, (1972) 1 SCC 70 {AIR 1972 SC 845);, 
Jaipur Hosiery Mills v. State of Rajasthan, 
(1970) 2 SCC 27 = (AFR 1971 SC 1330) ). 


25. The validity or otherwise of the 
classification ‘of income ` envisaged by sub- 
clause (a), ‘with reference to the source -of 
income, for -the purpose of the exemption 
under: Section 10 (26) is to be judged in the 
light of the above: principles. 


26. Classification for purposes of taxa- 
tion or for exempting, from tax with refer- 
ence to the source of ‘the’ income is integral to 
the fundamental scheme of the Income-tax 
Act: ' Indeed, the entire’ warp and whoof of 
the, 196 1 Act ‘has been, woven on this pattern, 


© 27. ' Section 2 (45) define’ total income 

to mean “the total amount of income ‘referred 
to in Section 5 rr in ) the manner laid 
down in this. Act ata 


28. Section 5 ‘makes the chargéability 
of income dependent ` upon the Tocality -of 
accrual or receipt of the’ income: ‘It ‘defines 
the extent of total ‘income ‘with: reference to 
the: residence’ ‘of the assessee, and ‘this ~makeés 


t 
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the incidence of taxation. dependent: upon whe- 
ther the. assessee is. a resident in India... It is 
the residence in India which entails. liability 
to: tax. Ai non-resident is- not liable in India 
fo: get -his income: assessed; but if ahy part of 
his. income accrues or arises whether -directly 
or indirectly through any business connection 
in India or from any property in India, the 
same would be assessable, An ‘ordinary resi- 
dent” as defined in Sec. 6 does not attract 
additional chargeability; but, being “not ordi- 
narily resident” entitles a person to partial 
exemption from chargeability as a resident, 
to which exemption a person who is ‘ordi- 
narily resident’ is not entitled — (See Kanga 
and Palkhivala Vol. 1 — Income-tax 6th Edn. 
p. 162). l 

29. The 1961 Act abounds in instances 
whereby certain sources of income have been 
exempted: from tax, while others are assess- 
able. me ie 


30. Section 10 of the 1961 Act, itself 
contains no less than 30 ‘instances of such 
classification for the purpose of granting ex- 
emptions from tax. This is so, in spite of the 
‘fact that ariother source of the same person’s 
income may be assessable. A person may 
have agricultural income apart from -salary 
or business income. The income from ‘the 
former source is not -to be included in the 
total income of the assessee (vide S..10 (1)); 
while income from the latter, source is not so 
exempted. Again, interest realised . from 
Scheduled Banks on deposits upto a certain 
limit is exempt while: interest realised. from 
non-banking concerns is assessable. 

31.. Sections 80-A to -80-U  ftrther 
provide exemptions ffom tax to incomes 
derived .from certain sources. A business- 
man’s income is assessable, but if it is from 
a newly established ‘industrial undertaking or 
priority industry, to that extent, the sime is 
exempted. Section 80-H provides for deduc- 
tions im cases of new industrial undertakings 
employing displaced persons etc. 

32. It is not necessary to multiply 
such instances. Suffice it to say that classi- 
fication of sources of income is integral to 
the basic scheme of the 1961 Act. It is no- 
body’s case that the entire scheme of the Act 
is irrational and violative of Article 14 of 
the Constitution. Such an extravagant con- 
tention has. not been canvassed before us. 
Thus the classification made by the aforesaid 
sub-clause (a) for purposes of exemption 
is not unreal or unknown. Kt conforms to a 
well recognised pattern. It is based on intelli- 
gible differentia. The object of this differen- 
tiation between income accruing or received 
from a source in the specified areas and the 


‘and benefit in the 
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income accruing or received. from a.-source 
outside such‘ areas, ‘is to benefit not. only the 
members ofthe Scheduled Tribes residing in 
the specified areas but also to benefit econo- 
mically such areas. ‘If the contention advanc- 
ed by Mr. Lahiri is accepted and a member of 
the Scheduled Tribe residing: in a specified 
area -is held entitled to the exemption irres- 
pective of whether the source of his income 
lies within or outside such areas, it will lead 
to potentially mischievous results and evasion 
of tax by assessees who do not belong to the 
Scheduled Tribe. All that a non+tribal as- 
sessee in India need, do would be to enter 
into a sham partnership with a member of 
the Scheduled Tribe residing in the specified 
area and ostensibly give him under the part- 
nership a substantial share of the profits of 
the business while, in reality, pay the tribal 
only a nominal amount. Moreover but for 
the condition provided in sub-clause (a), the 
exemption granted under Section 10 (26) is 
likely to operate unequally and cause inequa- 
lity of treatment between individuals simi- 
larly situated. A Tribal residing in. the Sche- 
duled areas earning large income from busi- 
ness located outside the specified areas, would 


‘be totally exempt while the non-tribal whose 


source of income is a share in the same busi- 
ness, would be taxed although with reference 
to the source of the income, both were 
similarly situated. 


33. We are not, persuaded to accept 
Mr. Lahiri’s argūmient that the makiiig’of the 
exemption conditional upon the classification 
envisaged: by sub-clause (a) would deter the 
members of the Scheduled Tribes from join- 
ing the mainstream of national life, or, would 
be inconsistent with the Directive Principle 
embodied in Article 46. This Article contains 
a Directive Principle of State Policy for pro- 
motion of educational and economic interest 
of the weaker sections of the people parti- 
cularly the Scheduled Castes and - Scheduled 
Tribes. _ Its primary objective is to provide 
protection to the “weaker sections” of society. 
Members of the Scheduled Tribes who are en- 
terprising and resourceful enough to move 
out of the seclusion of the tribal areas and 
successfully compete with their Indian brethren 
outside those areas and rise to remunerative 
positions in service or business, cease to be 
“weaker section.” In any case, the State -is 
the best Judge to formulate its policies and 
to decide how far and for what period and 
in what situations, the members of a parti- 
cular Scheduled Tribe residing in a particular 
Tribal area should be afforded the protection 


j ; matter of promotion of 
their educational and economic interests; 
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34. In view of what has been said 
above, we are of opinion that the learned 
Judges of the High Court were in errcr in 
holding that the classification ‘contempéated 
by sub-clause (a) of CL (26) of S. 10 of the 
1961 Act is artificial, and is hot based on any 
intelligible differentia. We would, therefore, 
reverse the judgment of the High Court and 
hold that the aforesaid sub-clause (a) is con- 
stitutionally valid. 

35. Before we part with this judgment, 
we may note that Mr. Lahiri made a detailed 
survey of the history of the Tribal arezs of 
Assam and Scheduled Tribes residing in those 
‘autonomous’ areas. Counsel also argued: that 
virtually the source of the salary received by 
the assessee lay in the Tribal areas forming 
the State of Meghalaya, notwithstanding the 
fact that on account of the exigencies of ser- 
vice, the office of the assessee was located in 
those Wards of Shillong which are not a part 
of the tribal areas. In our opinion, it is not 
necessary to go into this question which, as 
already noticed, still remains open and 
undetermined. 

36. In the result we allow these ap- 
peals, but in the circumstances of the case, 
leave the parties to pay and bear their own 
costs, . 
A Appeals allcwed. 
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A. N. RAY, C. J., M. H. BEG AND 
JASWANT SINGH, JJ. 


The Commissioner of Coal Mines 
Provident Fund Dhanbad and other, Ap- 
pellants v. J. P. Lalla and Sons, Resson- 
dents. 


Civil’ Appeal No. 1363 of 1974, D/- 
13-2-1976. 


(A) Coal Mines Provident Fund 'and 
Bonus Schemes Act (1948), Section 10-F 
— Determination of damages — Emplo- 
yer has right to be heard before damages 
are determined. (Constitution of India, 
Article 226 —- Natural justice — Right to 
be heard). 


The Coal Mines Provident Commis- 
sioner is to hear an employer before mak- 
ing an order requiring him to pay damages 
under Section 10-F. (Pare 13) 


The words of importance in Sec. 10-F 
are “such damages not exceeding 25 per 
cent of the amount of arrears as it may 
think fit to impose’. Here the two im- 
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A. I. R. 
portant features are these. First, the 
words of importance are “damages not 
exceeding 25 per cent’. These words 


show that the determination of damages 
is not an inflexible application of a rigid 
formula. Second, the words “as it may 
think fit to impose” show that the authori- 
ties are required to apply their mind to 
the facts and circumstances of the case. 
(Para 11) 
When a body or authority has to de- 
termine a matter involving rights judi- 
cially, the principle of natural justice is 
implied if the decision of that body or au- 
thority affects individual rights or inte- 
rests. Again, in such cases having regard 
to the particular situation it would be 
unfair for the body or authority not to 
have allowed a reasonable opportunity to 


be heard. (1976 UJ (SC) 23 and AIR 1973 
SC 834, Ref.) (Para 12) 
Cases Referred: Chronological Paras 
1976 UJ (SC) 23 12 


AIR 1973 SC 834 = (1973) 2 SCR 405 12 
Mr. L. N. Sinha, Sol. Gen. (Mr. 
Girish Chandra, Advocate with him), for 


Appellants; M/s. S. N, Mishra, B. P. Singh. 


and A. K. Srivastava, Advocates, for Res- 
pondent. 

The Judgment of the Court was deli- 
vered by 

RAY, C. J.:—- This appeal by special 
leave turns on the question whether the 
Coal Mines Provident Fund Commissioner 
is to hear an employer before making an 
order requiring the employer to pay 
damages under S. 10-F of the Coal Mines 
Provident Fund and Bonus Schemes Act, 
1948 (hereinafter referred to as the Act). 


2. The employer being the respon- - 


dent to this appeal was directed by a 
letter dated 3/4 January, 1969 to pay pro- 
vident fund contributions amounting to 
Rs. 5,821.21 for the months of July to 
September, 1968 and damage at the rate 
of 25 per cent on the above dues amount- 
ing .to Rs. 1,455.30. The employer was 
required to pay damages under the pro- 
visions of Section 10-F of the Act. 

3. The employer filed an objection 
explaining the circumstances under which 
there was delay in the payment of provi- 
dent fund contribution. The employer 
prayed that damages might not be im- 
posed at the rate of 25 per cent for the 
delay in payment. The employer paid 
the provident fund contributions. The 
employer was informed that damages 
charged on the delayed payments of pro- 
vident fund contribution could not he 
waived. 

4, The employer thereafter filed 
an application in. the High Court for an 


-j 
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order that the demand notice be quashed. 
The High Court acceded to the applica- 
tion of the employer. The High Court 
gave two reasons. First, that the computa- 
tion of amount of damages should arise 
upon consideration of facts and circum- 
stances and a mechanical computation oi 
damages is not contemplated. Second, 
the authorities should have given oppor- 
tunity to the employer to represent the 
case, 


5. The High Court did not accept 
the contention of the employer that Sec- 
tion 10-F of the Act suffered from the 
vice of excessive delegation. 


6. The provisions contained in 
Section 10-F of the Act are as follows :— 


“Where an employer makes default in 
the payment of any contribution or bonus 
or any charges payable by him under any 
Scheme framed under this Act, or where 
any person who is required to transfer 
provident fund accumulations in accord- 
ance with the provisions of Section 3-J 
makes default in the transfer of such ac- 
cumulations, the Central Government 
may recover from such employer or per- 
son, as the case may be, such damages, 
not exceeding twenty-five per cent of the 

(contd. on col. 2) 
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amount of arrears, as it may think fit to 
impose.” 

7. The Central Government under 
sub-section (1) of Section 10-C of the Act 
is authorised to delegate any power exer- 
cisable by it under the Act, or any Scheme 
framed thereunder, to the Coal Mines 
Provident Fund Commissioner or any 
other officer. 

8. The Central Government in 
exercise of the power conferred under 
Section 10-C (1) of the Act by notification 
dated 1 October, 1966 directed that powers 
exercisable by it under Sections 10-A 
and 10-F of the Act and specified in 
column (1) of the Table attached to the 
notification shall, subject to the conditions 
specified in the corresponding entry in 
column (2) of the Table attached, be exer- 
cised by the Coal Mines Provident Fund 
Commissioner appointed under Sec. 3-C 
(1) of the Act. There is a Schedule at- 
tached to the notification where sliding 
scale of damages has been fixed by the 
Central Government under Section 10-F 
of the Act. The Schedule attached to the 
notification is as follows :— 

“Sliding rate of recovery of damages 
under Section 10-F of the Coal Mines 
Provident Fund and Bonus Schemes Act, 
1948. 











S.No. of Period of default oe 

default during one month Over one Over two Over three Over four Over five 

the year. or less month up to months upto months upto months upto months 

= twn months three menths four months five months 
l 2 3 5 6 

ist default 2% of 5% of 10% of 15% of 20% of 25% of 
arrears arrears arrears arrears arrears arrears 

2nd default 5% » 10% » 15% » 20% » » 25% » 

8rd default 10h» 15% » 20% » AE ” 25% » 

4th default 15% » 20% » 25% » 25% » % = % n 

5th default 20% ” 25% » 25% » 25% x 25% » 25% » 

ois ai " 25% » 25% + 25% » 25% » 25% 9 20% » 

sulta 


mene 





9. Under Section 7-B of the Act 
the Coal Mines Provident Fund Commis- 
sioner or any other officer authorised in 
that behalf by the Central Government 
may, by order, determine the amount due 
from any employer under any provision 
of this Act or any scheme framed there- 
under and for this purpose may conduct 
such enquiry as he may deem necessary. 
Section 7-B (3) also contemplates giving 
of reasonable opportunity to represent the 
case. The High Court held that the pro- 
visions of Section 7-B are attracted in the 
case of an order relating to determination 
of damages for delay in payment of con- 
tribution under the Act. 


10. The Solicitor- General contend- 


ed that Section 7-B of the Act does not 
apply for two reasons. First, Section 7-B 
of the Act would be applicable only where 
liability is to be determined. Neither 
liability to pay nor default in payment is 
disputed in the present case. Second, 
under Section 10-F of the Act the amount 
of damages is quantified and a personal 
hearing is not necessary because the em- 
ployer has said everything in his repre- 
sentation and an order for payment of 
damages is not one of punishment. 


11. The provisions contained in 
Section 7-B of the Act indicate first that 
the Coal Mines Provident Fund Commis- 
sioner may determine the amount due 
from the employer, and, second, for this 
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purpose he may conduct such enquiry as 
he may deem necessary. Therefore,. an 
enquiry is contemplated.: ‘Section %~B (3) 
speaks of reasonable opportunity being 
given to- an employer to represent his 
case. The provisions in Section 10-F of 
the Act also indicate that determination 
of damages is not a mechanical. process. 
The words of importance in Section 10-F 
of the Act are “such damages not exceed- 
ing 25 per cent of the amount of arrears 
as it may think fit to impose”. Here the 
two importnt features are these. First, 
the words of importance are “damages 
not exceeding 25 per cent”. These words 
show that the determination of damages 
is not an inflexible application of a rigid 
formule. Second, the words “as it may 
think fit to impose” in Sec. 10-F cof the 
Act show that the authorities are requir- 
ed to apply their mind.to the facts anc 
circumstances of the case. 


12. This Court in The India Sugars 
and Refineries Lid. v. Amravathi Service 
Co-op. Society Ltd., Civil Appeals Nos: 
2070 to 2074 of 1970, D/- 19-11-1975* said 
“that situations in which a duty. will arise 
to act judicially according to the-natural 
justice cannot be exhaustively enumerat- 
ed. A duty to act judicially will arise in 
the exercise of a power to deprive € per- 
son of legitimate interest or expeciation 
that additional price would be paid. The 
facts which point to an exercise of powers 
judicially are the nature of the interest 
to be affected, the circumstances in which 
the power falls to be exercised anë the 
mature of the sanctions, if any, involved’’. 
When a body or authority has to ceter- 
mine a matter involving rights, judizially 


the principle of natura! justice is implied. 


if the decision of the body or authority 
affects individual rights or interests. 
Again, in such cases having regard tp the 
particular situation it would be tnfair 
for the body or authority not to have al- 
lowed a reasonable opportunity tọ be 
heard. (See State of Punjab v. K. R. Erry 
and Sobhag Raj Mehta, (1973) 2 SCR 405 
= (ATR 1973 SC 834). 


13. The High Court was correct in 
holding that an opportunity should have 
been given to the employer to be heard 
joefore the damages were determined. 
Yhe appeal is, therefore, dismissed with 
costs, 

Appeal dismissed. 


Reported in 1976 UJ (SC) 23.. 


PG 


'- determination of the ) 
“any other-cadre to which any of the 
employees might have 
the seniority in the cadre of 


A. LR. 
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_ (From: ‘Andhra: Pradeshi)" 
' A, ALAGIRISWAMI, P K. ` 
GOSWAMI AND = L: UNTWALIA, 

The General Manager, South 
Central Rly. and another, Appellants 


v. T. Venkata Rao and others, Res- 
pondents. 

Civil Appeal No. 510 of 1974, 
D/- 18-8-1975. 

(A) Constitution of India, Art. 16 
— Determination of seniority — Em- 


ployees of Grainshop Establishment 
of Railway — After closing of esta- 
blishment employees allotted to other 
departments of railway — Determi- 
nation of seniority on basis of deci- 
sion of Supreme Court in Siddhanti’s 
case, (AIR 1974 SC 1755) would be 
only applicable in cadre of clerks and 
not in any other cadre lower or 
higher, - 

» Primarily the instructions issued 
by the Railway Board in the year 
1952 which were held to govern the 


eases of the ‘employees concerned 
were for determination of seniority 
in the cadre of clerks, It was not 


meant to override any other instruc- 


‘tion, rule or directions. concerning the 


determination of seniority’ in any 
other cadre, If, however, the senio- 
rity -determined on the basis of the 
decision in Siddhanti’s case, (AIR 
1974 SC 1755) was to be reflected in 
seniority In 


then 
the 
clerk will have to be determined on 
the principles laid down in Siddhanti’s 
ease, AIR 1974 SC 1755, Explained. 
F . (Para 5) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1755 = (1974) 3 SCR 
207 = 1974 Lab IC 587 1, 2, 3, 5 
Mr, Girish Chandra, and Mr, S. 
P. Nayar, Advocates, for Appellants; 
Mr. J. Ramamurthi, Advocate, for 
Respondents Nos. 1 to 31 and 33. 
` Judgment of the Court was de- 
livered by 
UNTWALIA, J.—- This is an ap- 
peal by certificate granted by the 


*(Writ Appeal No. 499 of 1975, D/- 
20-7-1973.—Andhra Pra.) 


1S/IS/D57/75/LGC 


gone, 


iiia.. 


1976 “ General. Manager,"S. C. Rly v. T. V-- 


Andhra Pradesh: High’: Court... ‘The 
facts of:thé ¢ase-are almost; identical 
to those :in ithe’ case of... General 
Manager, South Central Rly: : Secun- 
drabad v. A.'V. R. Siddhanti;.. (1974) 
3 SCR 207 = (AIR 1974: SC 1755) 
all the 33 respondents in.this case at 
the relevant time; as.in -the other 
case, were’ the employees of. the 
Grainshop Establishment of the Rail- 
way Administration in this case the 
Southern Railway... After the closing 
of the grain. shop establishment, all 
the respondents. were. allotted to 
South Central: Railway with the for- 
mation of :that zone, . They. belonged 
to either one or the other. of the 
three categories of the different 
sources from which the staff for the 
temporary grain shop complex was 
drawn, In the, case. of. Central, Rail- 
way v. Siddhanti (supra) the em- 
ployees'had prayed: under Article 226 
of the Constitution in the. High Court 
for the issue of a writ of mandamus 
directing the Railway -authorities. to 
fix the inter se seniority.of the writ 
petitioners-as. per original proceed- 
ings dated.-October 16,1952 __ of the 
Railway Board and not, to give effect 
to the subsequent:; proceedings dated 
November. 2; 1957. and . January 13, 
1961 of the Board issued by way of 
modifications and. clarifications ,of 
its earlier proceedings , of. 1952. A 
learned’ Single Judge of;.the Andhra 
Pradesh High Court in .Siddhanti’s 
case had allowed the writ petition. 
The Letters Patent Appeal was dis- 
missed by a Division . Bench. | The 
decision of the High Court was af- 
firmed by -this Court with: slight 
modification:and it was. held | n 

‘that the discrimination: envisag- 
ed in the-impugned directions :dated 
Nov.’ 2;. 1957. and ‘Jan. ‘13,.. 1961 .ex; 
cepting in so far as they pertain to 
personnel of category (i) is arbitrary 
and violative of Articles 14.and 16 of 
the Constitution.” pe. ee” E 
.. 2, `. In the . present- case also 
the learned single Judge allowed 
the writ application and following 
the: Bench, decision of the High-Court 
in Siddhanti’s case, (AIR .1974 SC 
1755) the writ appeal was dismissed 
in’ this., case -also... | a Cae a ee 

“8. We .do ‘not’ consider. it 
necessary: to narrate: thé facts of this 
case ‘except in “regard ‘to a few: ress 


“e 
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pondents,.as by and ‘large, the facts 
are-salso ;identical to’. those ip Sid- 
dhanti’s -case,.. (AIR 1974 SC .°1755). 
The Judgment of the High. Court ‘is 
affirmed. except to the extent indi- 
cated in the: judgment of ‘this Court 
in Siddhanti’s case- and subject to 
the clarifications made below. 


:: 4, With respect to the case 
of Shri K. 'S. Venkatraman respon- 
dent ‘No: 10--who was petitioner No. 
10 in the writ petition, it was point- 
ed out. before the learned -single 
Judge on behalf of the appellant that 
he was ‘originally appointed as a 
peon in regular department on 26-6- 
1942-and was confirmed as such, He 
was then transferred to the ‘Grain- 
shop Department on 13-10-1944 on 
promotion as a-clerk; It was also 
pointed out that-after reverting from 
the Grain-shop: Department the tenth 
respondent, was ‘working in his sub- 
stantive: post of a peon. ~ | 


5. As respects the- cases, of 
respondents 4, 5 and 33 who were 
respectively: petitioners 4,:5 and 34 
in::the writ petition the appellants’ 
cäsé. was that they: had been drafted 
into other cadres, They were origi- 
nally given their seniority in the 
cadre. of Commercial Clerks as it was 
given to the other Grain-shop Clerks. 
But later they volunteered for pro- 
motion as Assistant Station Masters 
in the yedrs 1955 and 1956 ‘earlier to 
the receipt of the revised instruc- 
tions of the Railway Board in the 
years 1957 and-.1961, They were con- 
firmed-as Assistant Station’: Masters 
and thereupon they ceased to have 
any lien in the cadre of Commercial 
Clerks, As regards respondent No. 
27 who was petitioner No, 28° in the 
writ petition, certain ‘other facts 
were pleaded showing that he had 
also gone to a different cadre; The 
Iéarned Single.' Judge did not make 
ary- clarification or distinction in: the 
application of the- instruction’: issued 
in the year'1952 in’cases of respon- 
dents-‘10,'4, 5,527 and 33.:. Argument 
put forward by learned counsel for 
the appellant is that determination of 
seniority: on the basis. of the. decision 
of this Court in ‘Siddhanti’s case, 
(AIR 1974 SC 1755) would be only 
applicable in the cadre of clerks and 
not in-any other cadre’ lower or 
higher, The grievahce is justified ta 
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some extent, Primarily the -instruc- 
tions issued in the year 1952 which 
were held to govern the cases of the 
employees like the respondents were 
for determination of seniority in the 
cadre of clerks. It was not meart to 
override any other instruction, rule 
or directions concerning the dete rmi- 
nation of seniority in any cather 
cadre, For instance if a person had 
become a confirmed Assistant Stetion 
Master earlier than any of the res- 
pondents 4, 5 and 34, the latter could 
not count his entire period of work- 
ing in the clerk’s post for getting 
seniority over the former, If, kow- 
ever, the seniority determined on the 
basis of the decision of this Court in 
Siddhanti’s case, (AIR 1974 SC 1755) 
was to be reflected in determination 
of the seniority in any other cadre 
to which any of the respondents 
‘might have gone, then the seniority in 
the cadre of the clerk will have to 
be determined on the principles laid 
down in Siddhanti’s case. 


6. We accordingly dismiss 
this appeal but subject to the clari- 
fications made above. There will þe 
no order as to costs. 


Appeal dismissed. 
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V. R. KRISHNA IYER AND S&S. 
MURTAZA FAZL ALI, JJ. 


Anwar Ahmad, Appellant v. 
State of U. P., Respondent. 


Criminal Appeal No. 128 of 1975, 
D/- 12-9-1975.* 


(A) Criminal P. C. (1898), Ss, 514, 
523 — Bond in favour of police in 
U. P. for production of property seiz- 
ed — Bond is legally not valid and 
therefore, not enforceable — (U. P. 
Police Regulations, Regn, 165 (ii)). 


Where the Police in U., P, saize 
a car alleged to have been stolen, 
during investigation and entrust it 


*Criminal Revn. No. 2475 of 
_ D/- 22-11-1974—All.) 
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1371, 


| lity of a personal- bond executed 


A.L R. 


to the. complainant on supardnama on 
s executing a .personal bond in fa- 
vour of police whereby he undertook 
to produce the Car in the Court 
whenever necessary and in case of 
failure, he bound himself to pay a 
penalty, the bond is legally invalid 
and unenforceable under S. 514, The 
order of the Court forfeiting the bond 

must therefore be quashed. 
(Paras 3, 4) 


It is clear from Section 523 that 
the moment a police officer during 
the course of investigation seized a 
property suspected to have been sto- 
len or which is the subject-matter of 
an offence, he has to report the mat- 
ter to the Magistrate concerned and 
it is for the Magistrate to pass such 
orders as he thinks fit regarding the 
disposal of the property. (Para 3) 


It is true that Regn. 165 (ii), U. P. 
Police Regulations read with Sec. 523 
undoubtedly authorised the police to 
seize the property and to make a 
summary order for the custody of 
the property, but neither Section 523 
nor Regn. 165 (ii) -authorised the po- 
lice officer to take a bond from the 
person to whom the property is en- 
trusted. The policy of the law ap- 
pears to be that the execution of the 
bond involves a civil liability and, 
therefore it is in the fitness of things 
that it should be executed before a 
court. AIR 1952 SC 405, Foll. 

| (Para 3) 

(Need for suitable amendments 
to empower the Police to get a bond 
in such circumstances, pointed out as 
there is no express provision to that 
effect even in the new Code and the 
absence of such power is likely to 
lead to practical difficulties.) 

Cases Referred: Chronological Paras 


AIR 1952 SC 405 = 1953 SCR 126 
3 


M/s. K. C. Agarwala and M. M. L. 
Srivastava, Advocates, for Appellant; 
Mr. O. P, Rana, Advocate, for Res- 
pondent. 


The Judgment of the Court was 
delivered by 


FAZL ALI, J.:—— This appeal by 
special leave involves a short point of 


law relating to the legal enforce tee 
sy 
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the appellant before the police for the 
production of the car belonging to 
- him, which was alleged to have been 
stolen. The facts leading to the ap- 
peal fail within a very narrow com- 
pass, 


2. The appellant appears to 
have bought a car No. USD 5317 from 
the dealers on the basis of a hire pur- 
chase agreement. He filed a report be- 
fore the police alleging that Ran Singh 
and others had practised a fraud on 
him and had taken away his car and 
had not returned the same, On 3-12- 
1969, the police during the course of 
investigation recovered the car and 
handed it over to the appellant on 
supardnama on his executing a per- 
sonal bond whereby the appellant un- 
dertook to produce the car in the 
court whenever necessary, and in the 
case of failure to do so, he bound him- 
self to pay a penalty of Rs. 5,000/-. 
By the time the matter came to the 
Court, two years had elapsed and on 
14-9-1971, the Munsiff Magistrate, 
Meerut, called upon the appellant to 
produce the car, and as he was un- 
able to do so, a notice was issued 
under Sec, 514 of Cr. P. C. for for- 
feiture of the bond, After hearing 
the appellant, the Magistrate ordered 
the forfeiture of the bond and direct- 
ed the appellant to pay a penalty of 
Rs. 5,000/-. The appellant went up 
in appeal to the learned Sessions 


Judge against the Magistrate’s order. . 


But the appeal was dismissed, The 
appellant met the same fate in revi- 
sion which was preferred to the 
High Court. Hence, this appeal be- 
fore us. 


3. The short point taken by 
learned counsel for the appellant is 
that even accepting the prosecution 
case as it stands, the bond is not le- 
gally enforceable under the Criminal 
P. C., because it was not executed 
before a court, but it was executed 
before a police officer. It is not dis- 
puted by counsel for the parties 
that as the occurrence took place 
long before the Criminal Procedure 
Code, 1973, the present case will be 
covered by the Old Criminal P, C., 
1898. The Criminal P. C. contains 
separate provisions for the custody 
of property (1) during the course of 
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investigation, (2) during the course 
of enquiry and trial, and (3) after 
the accused is convicted or acquit- 
ted. In the instant case, we are con- 
cerned, however, with the case while. 
it was under investigation. Sec. 523 
of the Code runs thus:— 


“The seizure by any police offi- 
cer of property taken under Sec, 51, 
or alleged or suspected to have been 
stolen, or found under circumstan- 
ces which create suspicion of the 
commission of any offence, shall be 
forthwith reported to a Magistrate, 
who shall make such order as he 
thinks fit respecting the disposal of 
such property or the delivery of 
such property ta the person entitled 
to the possession thereof, or, if such 
person cannot be ascertained, respect- 
ing the custody and production of 
such property.” 


It would thus appear from a perusal 
of this provision that the moment a 
police officer seizes a property sus- 
pected to have been stolen or which 
is the subject-matter of an offence, 
he has to report the matter to the 
Magistrate concerned and it is forl 
the Magistrate to pass such orders 
as he thinks fit regarding the dispo- 
sal of the property. The learned 
counsel for the respondent, Mr. O 
P, Rana, has, however, drawn our 
attention to Regulation 165 of the 
Government of Uttar Pradesh Police 
Regulations in order to contend that 
this provision conferred clear autho- 
rity on the police officer to take pos- 
session of the property seized and to 
give it on supardnama to any res- 
pectable person, Regn. 165 (ii) runs 
thus: 
“(ii) Bulky property, other than 
livestock taken possession of under 
Section 25 of the Police Act V of 
1861, attached, distrained or seized 
under Section 88, 387 or 523 of the 
Code of Criminal Procedure shall 
ordinarily, pending the orders of the 
Magistrate, be left at the place where 
it was found in the charge of some 
landholder or other respectable per- 
son willing to undertake responsibi- 
lity for its custody and to produce 
it when required by the court.” 


It is true that this provision read 
with Section 523 undoubtedly. autho- . 
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rizes ‘the policeito seize the property 
and..to’make: a summary ‘order. for 
the ,custody of:ithe: property; but nef: 
ther Section 523.. nor Regn. 165 (3): 
authorizes the police. officer:ito zake 
a bond from the. person té whom. the 
property is entrusted, The policy of 
the law appears to be that the exe- 
cution of the bond involves: a civil 
liability and, therefore,:it is in the 
fitness of things: that: it. should be 
‘executed before a Court, Section 514 
of the Code runs thus:— 


"514 (1) Whenever it is doval to 
the satisfaction of the.. Court by 
which a bond. under this Code ‘has 
been. taken, or of the Court of a 
Presidency Magistrate or TER US 
of the first class,”. 


AC perusal of this section clearly 
shows that a bond‘for the production 
of the property seized by the police 
must be executed before the Court, al- 
though a bond for the appearancs of 
any person. before the Court. cin , be 
taken by the police ` under ` Sec. 270 
(2) of the Criminal P, C: |. This ‘sec- 
tion also clearly enjoins that a bond 
can be forfeited only if it is execut- 
ed .before a Court or before a Pre- 
sidency Magistrate or a . Magistrate 
of the first class. Section 6 of the 
Criminal P, C. classifies the classes 
of, courts which includes Magistrate 
of the first elass also. In the present 
case, therefore, once fhe car was 
seized by the police, it was the duty 
of the police under Section 523 to 
report .the matter to the Magistrate 
and get an order from him regard- 
ing the custody of the car, This does 
not appear to have been done. Even 
the bond which was executed by the 
appellant, was not. before the court or 
the Magistrate but before the police 
officer, and in . these. circumstances, 
therefore, ‘the aforesaid bond was not 
one ‘as contemplated . by Section 514 
and, therefore, could not be forfeited. 
This Court in Rameshwar Bhartia’ v: 
The State of Assam, AIR 1952 SC 405, 
went into. this very question and ob- 
served: ; 


>: The other point isken ori behalf 
ofthe appellant is a more substantial 
one. The security bond was taken. from 
-him not by the court but by the pro- 
curement Inspéctor. It is- true that it 
‘contained the undertaking’ ‘that “the 


_fieult for a police officer to. 


seized: paddy: would'.. be’ produced: be- 
fore the: court, but -stilo itr: was a 
promise. made to-:the particular offis - 
cial andi not to ‘the court, -The High 
Court was in error im thinkiie that 
Section 514, Criminal Procedure 
Code applied. Action could be taken 
only when the bond is taken by: the 
a under mE presen of the 
ode , 


The facts’ of ‘the presai case square 
ly fall within the ratio laid .,down in 
that case, li follows; therefore, that un- 
less. a. personal bond is executed by 
a person fer the production of the 
property, before a- court, it. shall: not 
be valid in law. In view of these} 
circumstances, therefore, we . are 
satisfied. that: the bond executed _ by 
the appellant was not. legally enr 
forceable and the- order of the 
eourts below forfeiting the bond 
must, . therefore, be: quashed: | 


4. Before closing this ides 
ment, we would: -like to observe that 
even in the new Criminal Procedure 
Code, there is no, express. provision 
which empowers the police to. .get.-a 
bond from. the person to whom the 
property seized is. entrusted, This 
may lead te practical difficulties, for. 
instance: in cases where a bulky pror 
perty, like an elephant. or a car is, 
seized and. the Magistrate is.. living 
at a great, distance, ih would, be dif-. 
report 
to the Magistrate with the property. 
In these eireumstances, we feel that]. 
the Government. will be well advised} 
to make suitable amendments. in the 
Code of Criminal Procedure to, fill 
up this serious lacuna by giving 
power to the police for taking - the 
bond: in, such circumstances., We 
would also. like to: make it clear that 
since the bond is legally invalid), it 
is not. enforceable under Section 514, 
Criminal P. C., but we refrain from 
making any _ observation regarding 
any other liability of the appellant 
under. the : law., For . the .' reasons 
given. above, we allow this: appeal, 
set aside the orders of the, ‘courts 
below and.. discharge. the . appellant 
from the- bond ` 

x ” Appeal, allowed; 
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et | (From: Gujarat 8° oe. % 
P. N. BHAGWATI, 'S."MURTAZA' 
FAZL ALI, P. N. SHINGHAL JJ. 

The Raipur Manufacturing Co. 
Lid., Appellant v. Okhabhai Devraj- 
bhai Patni, Respondent. i 

Civil Appeal No. 1102 of 1975, D/- 
26-11-1975. 

(A) Bombay Industrial Relations 
Act (1946), Sections 42 (4), 78 (D) (A) 
(a) (i) and 79 (1). and (3) _ (a) 
— Bombay Industrial Relations 
(Gujarat) Rules (1961), Rule 53 (2) — 
Dispute when should be deemed to 
have arisen — Further period for ar- 
riving at settlement whether mutual- 
Ty fixed: Civil Spl. Appin, No. 1224 
of 1974, D/- 18-9-1974 (Guj), Revers- 


An application -to the Labour 
Court-under Section 79 (1) in. respect 
of dispute . falling under Section 78(1) 
{A) (a) (i) must be made within. three 
months from the arising of. the dis- 
pute and the dispute would be deem- 
ed to have arisen if, within a period 
of 15 days from the receipt of the 
letter of approach under Section 42, 
sub-s. (4) by the employer or with- 
in such further period as may be 
mutually fixed by the employer and 
the employee, no agreement is arriv- 
ed at in- respect of the change desir- 
ed by the employee. (Para 3) 


‘The further period for’. arriving 
at a settlement can be mutually fix- 
ed by the employer and ‘the -emplo- 
yee even after the expiration of the 
initial period of 15 days and where 
such is the case, the dispute would 
be deemed to arise on the expiration 
of such further period, if within that 
time no settlement is arrived at be- 
tween the parties. Prima facie such 
further period cannot be mutually 
fixed after three months have elaps- 
ed from the expiration of the initial 
period of 15 days and the application 
pf the employee under Section 78 (1) 
(A) (a) G) has already become barred 
under Section 79 (3) (a). {Para 5) 

The respondent filed an applica- 
tion before the Labour Court under 


(Civil Spl, Appln. No. 1224 of 1974, 
D/- 18-9-1974--Guj.) 
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Section -79.-1) read with, Section 78 (1) 
(A) (a) (i) of the Act praying that the 
ọrder passed by the appellant retir- 
ing him from service should be treat- 
sd as.null and void and he should be 
reinstated in service with all benefits. 
The only averment was that at the 
hearing before the Labour Commis- 
sioner, the- Labour Officer of the ap- 
pellant “took adjournment to make a 
compromise”, but ultimately no -com- 
promise was arrived at, Ht was not 
even stated in the application that 
the respondent consented to the ad- 
journment,. 

Held, that it-could not be said at 
all that further period was mutually 
fixed by the appellant and the res- 
pondent before the Labour Commis- 
sioner. There must be a specifie pe- 
riod agreed upon between. the par- 
ties. There was no averment ofa 
specific period. There being absolu- 
tely no averment of further period 
being mutually’ fixed between the 
parties, the case of the respondent 
could not bé brought within the lat- 
ter part of Rule 53 @). -Civil Spl. 
Appln, No, 1224 of 1974, D/- 18-9- 
1974 (Gui); Reversed. '~ (Para 6) 


_. Mr. F. S. Nariman, Sr Advocate, 
(M/s. P., B. Patel and I N. Shroff, 
Advocates with him), for Appellant; 
Mr. V. M..-Tarkunde Sr. Advocate, 
(Mr. Vimal Dave, Advocate with 
him), for Respondent. | 


Judgment of the Court was de- 
livered: by 

BHAGWATI, J3.:—This: appeal, by 
special leave, raises a short question 
of construction of certain provisions 
of the Bombay Industrial - Relations 
Act, 1946 (hereinafter referred to as 
the Act). The facts giving rise to the 
appeal are few and may be ‘briefly 
stated as follows. 


2. The appellant carries on 
business of manufacturing cloth in a 
textile mill situate in the city of: 
Ahmedabad. The respondent was 
working as a jobber in the textile 
mill in the employment of the appel- 
lant and, according to the records of 
the appellant, he was due to superan- 
nuate on 7th January, 1971 on reach- 
ing the age of 60 years and intima- 
tion to that effect was accordingly 
given to him by the appellant by a 
notice dated 1st October, 1970 under 
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Standing Order 19. It appears, how- 
ever, that the appellant decided to 
continue the respondent in service 
for a period of one year after the 
date of superannuation and the ap- 
pellant accordingly gave a  nctice 
dated 24th September, 1970 under 
Standing Order 19-A continuing the 
service of the respondent for a pe- 
riod of one year and intimating to 
him that he would be retired on 8th 
January, 1972. Thereafter there was 
another extension of service granted 
bv the appellant by a notice dated 
12th January, 1972 issued under 
Standing Order 19-A and it was in- 
timated to the respondent that he 
would be retired on 8th January, 


1973. The respondent, by his letter 
dated 5th January, 1978, requested 
the appellant on compassionate 


grounds to grant him further exen- 
sion of service for a period of two 
years from 8th January, 1973, but 
the appellant declined to do so and 
in the result the service of the res- 
pondent came to an end by retire- 
ment on 8th January, 1973. The res- 
pondent did not at any time until 
his retirement on 8th January, 1973 
question the correctness of the re- 
cords of the appellant showing that 
he had completed the age of 60 years 
on 7-1-1971. It was only after 
his retirement that the respon- 
dent for the first time, by his letter 
dated 13th February, 1973, gave no- 


tice to the appellant that his age 
was only 56 years on 8th eee 
are- 


1 and his retirement was, 
nes null and void and he shoulé be 
reinstated in service. This was right- 
ly regarded as a letter of approac 
by the respondent to the- appellant 
under Section 42, sub-section (4) 0 
the Act requesting for a change in 
respect of the order passed by ime 
appellant under Standing Order 1 
retiring the respondent, The appel- 
lant did not send any reply to this 
letter of approach and no agreement 
was arrived at between the appel- 
lant and the respondent within 1 
days of the receipt of the letter of 
approach by the appellant. [It ap- 
pears that since there was no fa- 
yourable response from the appel- 
lant, the respondent made an appli- 
cation to the Labour Commissioner 
on ith March, 1973 requesting his 
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intervention in the matter. The La- 
bour Officer of the appellant appear- 
ed before the Labour Commissioner 
pursuant to the notice issued to the 
appellant and, to quote the words 
used by the respondent in his appli- 
cation before the Labour Court, 
“took adjournment for making com- 
promise.” But no compromise was 
arrived at between the parties and 
the respondent ultimately on 7th 
June, 1973 filed an application be- 
fore the Labour Court under Section 
79 (1) read with Section 78 (1) (A) (a) 
(i) of the Act praying that the order 
passed by the appellant retiring him 
from service should be treated as null 
and void and he should be reinstat- 
ed in service with all benefits. The 
appellant resisted the application on 
various grounds and apart from dis- 
puting the claim of the . respondent 
on merits, the appellant raised a pre- 
liminary objection that the applica- 
tion was barred by time under Sec- 
tion 79 (3) (a) of the Act since it 
was filed more than three months 
after the arising of the dispute. The 
respondent had also filed along with 
the application under Section 78 (1) 
(A) (a) (i) an application for condo- 
nation of delay and to this applica- 
tion, the answer given by the appel- 
lant was that the Labour Court had 
no jurisdiction to condone the de- 
lay in filing the application under 
Section 78 (1) (A) (a) (i). The Labour 
Court took the view that the appli- 
cation of the respondent under Sec- 
tion 78 (1) (A) (a) (i) was barred 
under Section 79 (3) (a) as it was 
not filed within three months of the 
arising of the dispute and the La- 
bour Court had no jurisdiction to 
condone the delay in filing the appli- 
cation and in this view, the Labour 
Court rejected the application with- 
out going into the merits. The res- 
pondent preferred an appeal to the 
Industrial Court, but the Industrial 
Court also took the same view and 
dismissed the appeal. The respondent 
thereupon preferred a petition in 
the High Court under Article 226 of 
the Constitution and on this petition, 
the High Court reversed the view 
taken by the Labour Court and the 
Industrial Court and held that the 
application filed by the respondent 


under Section 78 (1) (A) (a) @ was 
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within three months of the arising of 
the dispute and hence it could not 
be said -to be. barred under Section 
79 (3) (a). The High Court accord- 
ingly set aside the -.order passed by 
the Industrial Court and remanded 
the application to the Labour Court 
to dispose it of on merits, This deci- 
sion of the High Court is impugned 
in the present appeal brought with 
special leave obtained from this Court. 


3. The question which arises 
for determination in this appeal lies 
in a very narrow compass, but in 
order to appreciate it, it is necessary 
to refer to a few relevant sections of 
the Act. The first material section to 
which we must refer is ‘Section 42, 
sub-section (4) which is in the fol- 
lowing terms: 

*42(4), Any employee or a repre- 
sentative Union desiring a change in 
respect of— 

(i) any order. passed by the em- 
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shall make an application to the La- 
bour Court: 


Provided that no such applica- 

tion shall lie unless the employee or 
a representative Union has in the 
prescribed manner approached the 
employer with a request for the 
change and no agreement has been 
arrived at in respect of the change 
within the prescribed period.” 
What is the ‘prescribed period’ is to 
be found in Rule 53 of the Rules 
made under the Act. That rule so 
far as material reads: 


“53(1), Any employee or a re- 
presentative Union desiring a change 
in respect of (1) any order passed by 
the employer concerned under Stand- 
ing Orders...... shall make an applica- 
tion in writing to the employer. An 
application for change in respect of 
an order passed by the employer 
under standing orders shall be made 
within a period of six months from 
the date of such order. Where such 
application is made by an employee 
it may be made to the employer 
direct or through the Labour Officer 
for the local area or the representa- 
tive of employees concerned. A copy 
of the application shall be forwarded 
to the Commissioner of Labour and in 
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cases where such application is not 
made through the. Labour Officer for 
the local area to that: officer. 

(2) Where an application has been 
made by an employee under sub-rule 
(1) the employer and the employee 
may arrive at en agreement within 
fifteen days of the receipt of the ap- 
plication by the employer or within 
fifteen days of the receipt of the ap- 
plication by the employer or within 
such further period as may be 
mutually fixed by the employer and 
the employees cr the Labour Officer 
for the local area or the representative 
of employee as the case may be. 


(3) Where an application has been 
made by a representative Union un- 
der sub-rule (1), the employer and the 
Representative Union may arrive at 
an agreement within fifteen days of 
the receipt of the application by the 
employer or within such further 
period as may be rnutually agreed 
upon by the parties.” 

Then there is Section 78 which deals 
with the powers of the Labour 
Court: and sub-s. (1) (A) (a) (i) of 
that section provides inter alia: 

“78(1). A Labour Court 

have power to — 
A decide — 

(a) disputes regarding- — 

(i) the propriety or legality of 
an order passed by an employer ac- 
ting or purporting to act under the 
Standing Orders. 

X x x x x x 


Explanation._- A dispute falling 

under .Clause (a) of Paragraph A of 
sub-section (1) shall be deemed to 
have arisen if within the prescrib- 
ed period under the Proviso to sub- 
section (4) of -Section 42, no agree- 
ment is arrived at in respect of an 
order, matter or change referred to 
in the said Proviso.” 
And lastly, sub-sections (1) and (3) 
(a) of Section 7¢ provide how and 
within what time proceedings before 
a Labour Court in respect of a dis- 
pute falling under Section 78 (1) (A) 
(a) (i) are to be commenced and they 
read as follows: 

“79(1). Proceedings before a La- 
bour Court in respect of dispute fal- 
ling under Clause (a) of Paragraph A 
of sub-section (1) of Section 78 shall 
be commenced on an application made 
by any of the parties to the dispute..s 


shall 


686 S.C. [Prfs.- 3-5)-Raipur Manufacturing Co. y>'O.-D::Patni igi: | 


(2): x 
* (3): An -application ‘in.’ respect. ‘of 
a dispute : falling -under . Clause (a): of 
Paragraph -A of. sub-section- 0 of 
Section 78 shall be made: — 

(a) if it is a dispute falling’ tinder 
‘sub-clause (i) or (ii) `of ‘the ‘said 
clause, within three months ‘of the 
arising of the dispute;”’ 


It will be seen on a combined .read- 
jing of these provisions that an appli- 
cation to the Labour Court under 
Section 79 (1) in respect of dispute 
falling under Section 78 (1) (A) (a) 
(i) must be made within three .mcnths 
from the arising of the dispute and 
the dispute would be deemed to have 
arisen if, within a period of 15 ‘days 
from the receipt of the letter of ap- 
proach under Section 42, sub-s. (4) 
by the employer or within such fur- 
ther period as may be mutually fix- 
ed by the employer, and the emplo- 
yee, no agreement is arrived at in 
irespect of the change’ desired by the 
employee.  ' 

4. Here in the’ present | case, 
‘the letter of approach ‘under Sec. 42, 
sub-section (4) was sent by’ the res~ 
pondent to’the appellant on 13th 
February, 1973 and it may Be pre- 
sumed that it was received by the 
appellant on‘the same day, The pe- 
riod’ of 15 days calculated ' from the 
date of the receipt of the letter of 
approach by the appellant, therefore, 
expired on 28th February,’ 1973 and 
admittedly until that time no agree- 
ment was arrived at between the ap- 
pellant and the respondent ‘in: res- 
pect of the change desired by -the 
respondent. There ean, therefore, be 
no doubt that if nothing further had 
transpired, the dispute between the 
parties would be deemed to have 
arisen at the latest on ist March, 1973 
and the application under Sec. 79, 
sub-section (1) read with Section 78 
(D (A) (a) (i) should have been fil- 
ed within three months from that 
date, that is, on or before 1st June, 
1973 and in the circumstances, the 
application made by the respondent 
on 7th June, 1973 would be clearly 
barred under Section 79 (3) {a). Both 
the Labour Court and the Industrial 
Court accepted this view and reject- 
ed the application of the respondent 
in limine without examining the me- 
rits of the case. The High Court, 
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however, took:.a different. view. and 
held that. by reason of the- Labour 


Officer of the appellant. asking for 
adjournment;on or after 17. March, 


1973. inorder to compromise the idis- 
pute .between the: parties, the period 


of 15 days. was extended by mutual 


agreement between the parties to 
some:date beyond 17th March, 1973 
and the application filed. by the _res- 
pondent-on 7th -June, 1973 . was, 
therefore, within three months of the 
arising of the dispute and was ac- 
cordingly saved from'the bar of Sec- 
tion 79 (3) (a). The question is: whe- 
ther this view taken by ‘the High 
Court is correct, or it suffers . from 
any infirmity and pee to be set 


aside?. 


5. Now, it is obvious that the 
view taken by the High Court can 
‘be sustained only if it can be shown 
that, though no settlement in respect 
“of the: change desired’ *by the respon- 
dent was'‘arrived at within a period 
of 15 days from the receipt of: the 
letter of approach by the appellant, 
further period: upto:some date' ‘be- 
yond 7th March, 1973 was mutual- 
ly;- fixed between. the ‘appellant. and 
the respondent, for.;then the dispute 
would::be deemed-.to have arisen. on 
or-after-that , date and in that event, 
the application filed by. the respon- 
dent on 7th June, 1973 „would. be 
within three months. of the : arising 
of the dispute and hence within. time. 
The appellant submitted that . two 
conditions. were required to be satis: 
fied for this purpose: (1) further pe- 
riod for arriving ‘at’ a settlement 
must have been fixed before the ex- 
piration of the initial period of 15 
days, and (2) it must have been mu- 
tually fixed between the appellant - 
and the respondent. The respondent 
conceded: that the second was a 
necessary condition, but so far as the 
first condition was concerned, the res- 
pondent contended that it’ was not 
necessary that the further period 
should have been fixed ‘before the ex- 
piration of the initial period of 15 
days. It was sufficient to attract the 
applicability of the provision, said the 
respondent, even if the further pe- 
riod was fixed after the expiration of 
the initial period of 15 days, so long 
as that was done before the period of 
three months expired and the appli- 
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eationcof the responderit: became’ bar= 
red: under. Section : 79 v (> (a); -We 
think there. ‘is great force’.in. the con- 
tention of the ‘respondent .We do 
not ‘find anything in'. Rule 53:- (2) 
which provides:that further `period 
should be mutually fixed ‘by: the iem- 
ployer and the employee ~ before’ the 
expiration of the initial .period of 15 
days from the receipt ‘of the letter 
of, approach by the employer.. The 
words used by the rule making autho- 
rity are “within 15 days of the ' re- 
ceipt of the application’ by the ` em- 
ployer or within such further period 
as may. be mutually fixed between 
the employer and the employee” and 
these words are sufficiently wide to 
cover a situation where further pe- 
riod is mutually fixed after the ex- 
piration of' the ‘initial period of ‘15 
days. There is really no ‘warrant for 
reading ` ‘in the words‘ used by the 
rule making authority’ any restric- 
tion that further period must be mu- 
tually fixed before the expiration of 
the initial period of 15 days. It must 
be remembered that the object of 
this provision is. that, as far as possi- 
blë? ‘the employer and the employee 
should arrive at an agreement in res- 
péctsof the change ‘desired by the 
employee - and it is- -only where an 
agreement is not possible that’, the 
employee‘ should be allowed® ‘to’: ap- 
proach the Labour Court. The ‘pro- 
visions of the Act are intended ` to 
bring about settlement of disputes be- 
tween the employer and the emplo- 
yees andsofar as, the methodology or 
mechanics of the resolution. of., such 
disputes is concerned, the. greatest 
importance ‘iis attached by the legis- 
lature to settlement by. negotiations. 
It is only where ‘settlement, through 
negotiations fails., that other: modes 
of ‘resolution of disputes -are provided 
by the - legislature. in. the different 
provisions of ‘the Act. It ,is,, in; the 
light -of this: philosophy ‘underlying 
the ‘provisions of the, Act and this po- 
licy and principle to. promote, aS fat 
as possible, settlement by negotiations 
and avoid : adiudication, ‘that the 


words used’ by the rule ‘making ‘autho- 
rity in Rule 53 (2), must ‘be constru- 
ed and if that is done, there can be 
littlé doubt ‘that. further period may 
be mutually fixed between the em- 
ployer and the employee even: after 
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the initial period:cof 15 days has ex- 
pired. It is quite: ‘possible that even 
after. the:.expiratior:of the ‘initial pe- 
riod of 15 days, the employer and the 
employee may come together and ar- 
rive at’a settlement. Why should 
that. be discouraged by compelling 
the employee to file: an application 
under Section 7&:°(1) (A) (a) @):-with- 


‘In three months of the expiration af 


the initial period of 15 days, om pain. 
of his: application becoming time bar- 
red. Suchan interpretation would 
not advance the object and purpose 
of the Act. . The employer and the 
employee may very well agree, even 
after the expiration of the initial pe- 
riod of 15 days,. that they will try to 
negotiate a settlement. and that. would 
impliedly mean that during the time 
fixed ‘by them for such negotiations, 
the employee should not rush to the 
Labour Court. It is only when suchi 
period mutually fixed by them ex- 
pires. without. any ‘settlement having 
been arrived at. that a dispute can be 
deemed to arise, for adjudication of 
which the employee may approach 
the Labour Court :under: See. 78 (1) 
(A) (a) (i). We are, therefore, of the 
view that further period fcr. arriving) 
at a settlement can be mutually fixed! 
by. the employer and the employee| 
even after the expiration of the ini-} 
tial period of 15 days and wherel 
such is the case, the dispute would 
be deemed to arise on the expiration! 
of such further period, if within that 
time no settlement is arrived at be- 
tween the partiss. We ‘should off 
course make it clear that prima facie 
if seems to us that such further pe- 
riod cannot be mutually fixed after 
three months have elapsed from the 
expiration of the initial period of 15 
days and the application of the em- 
ployee under Section. 78 (1) (A) (a) Æ 
has already become barred under 
Section 79 (3) (a). 


ras tt would, fiestas: seem 
clear that if, as a result of. what 
transpired before the Labour.Commis- 
sioner, further period for arriving af 
a: settlement in respect. of. the change 
desired by the respondent was mutually 
fixed between the appellant and the 
respondent, the dispute would not 
be deemed tohave arisen till the ex- 
piration of such. further period. and 
in that event, ue application ‘made 
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by the respondent on 7-6-1973 would 
be within time. The question, how- 
ever, is whether it can be said at all 
that further period was mutually fix- 
ed by the appellant and the reszon- 
dent before the Labour Commis- 
sioner. We do not think this ques- 
tion can be answered in favour of 
the respondent. If we look at the 
application of the respondent, we do 
not find in it anything even remodte- 
ly suggesting that further period for 
arriving at a settlement was mutual- 
ly agreed upon between the appe-lant 
and the respondent. In the first pdace, 
there must be a specific period agreed 
upon between the parties, Here we 
do not find any averment of a speci- 
fic period. Even if we construe the 
application of the respondent most 
liberally, the utmost we can ex:ract 


from it is that adjournment nust 
have been granted by the Labour 
Commissioner to the Labour Officer 


for the purpose of arriving & a 
setlement upto a specific date and 
that would indicate a specific period. 
The difficulty, however, still remains 
that there is no averment that such 
specific period was mutually fixed by 
the parties. The only averment made 
in the application of the respordent 
is that at the hearing before the La- 
bour Commissioner, the Labour Of- 
[ficer of the appellant “took adjcurn- 
ment to make a compromise”, but 
ultimately no compromise was arriv- 
ed at. It is not even stated ir the 
application that the respondent zon- 
sented to the adjournment, so that 
the application for adjournment by 
the appellant and the corsent 
to the adjournment by the 
respondent could be construed as 
an agreement mutually fixing further 
period for arriving at a settlement. 
There being absolutely no averment 
of further period being mutually fix- 
led between the parties, it is difticult 
to see how the case of the respon- 
dent could be brought within the 
latter part of Rule 53 (2). It was 
never the case of the respondent 
that further period was mutually fix- 


ed and that saved his case from the 

bar of limitation. The relief thst he 

asked for from the Labour Court as 

well as industrial Court was condo- 

nation of delay but so far as thts re- 

lief is concerned, the -Labour Court 
ma 
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had unfortunately no power to con- 
done the delay and hence his request 
was rejected. We are, therefore, of 
the view that the High Court was 
in error in holding that the applica- 
tion made by the respondent under 
Section 78 (1) (A) (a) G) was within 
the three months of the arising of the 
dispute and was hence not barred 
under Section 79 (3) (a). 


We accordingly set aside the 
order passed by the High Court and 
restore the order of the Industrial 
Court rejecting the application of the 
respondent as barred under Section 79 
(3) (a). So far as the cost of this ap- 
peal is concerned, when the appellant 
was granted special leave, it was 
made a condition that the appellant 
would in any event pay the cost of 
the respondent. Therefore, the appel- 
lant, though it has succeeded, will pay 
the cost of the appeal to the respon- 
dent. 

Appeal allowed. 


AIR 1976 SUPREME COURT 688 
(From: Allahabad)* 

K. K. MATHEW, P. K. GOSWAMI, 
AND N. L. UNTWALIA, JJ. 
Koshal Pal and others, Appellants 

v. Mohan Lal and others. Respon- 

dents. 


Civil Appeal No. 175 of 1968, D/- 
26-11-1975. 

(A) Civil P. C. (1908), Section 11 
— First suit for possession on basis 
of tenancy — Second suit for posses- 
sion and declaration of title — Sub- 
ject-matter and parties same — 
Second appeals arising therefrom dis- 
posed of by common judgment treat- 
ing them as connected appeals — No 
question of res judicata arises — 
Third appeal from decision in second 
suit only — Plea of res judicata — Fi- 
nal and ‘conclusive. finding in first 
suit operates as res judicata, 


Per Goswami and Mathew JJ. 
(Untwalia, J, dissenting).: When second 
appeals arising out of two suits 
filed by the plaintiff are treated 


"(Second Appeal No. 1795 of 1965, 
D/- 21-11-1967—AlL.) 
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as connected appeals and disposed 
of by the High Court by a com- 
mon judgment, there is, ordinari- 
ly, no question of invoking the plea 
of res judicata before the High Court 
as the findings in the earlier suit are 
not till then final for the purpose of 
the second suit. (Para 25) 

In the earlier suit of 1952 the 
plaintiff prayed for possession of the 
premises by evicting defendants 1 to 
5 who held the premises as tenants 
under the plaintiff on a rent note 
executed in his favour by defendant 
5 acting on behalf of defendants 1 
to 4 out of whom defendants 2 and 
3 were minors. Alternatively the 
plaintiff sought the same relief for 
possession relying on the status of 
defendants 1 to 4 as tenants derived 
from the position of their father be- 
ing a tenant under the plaintiff's 
adoptive father, Both these pleas 
were negatived and the suit was dis- 
missed as barred by adverse posses- 
sion of defendants 1 to 4 for statu- 
tory period, A first appeal (C. A. 
152/56) by the plaintiff was dismiss- 
ed`as barred by limitation against 
defendants 2: and 3 thereby confirming 
the finding as to adverse possession 
of minor defendants 2 and 3 and 
the appeal was dismissed on merits 
against others. The plaintiff again 
brought a second suit in 1959 against 
the same defendants for declaration 
of title to the same premises and 
for possession of the same, This suit 
was decreed on the finding that the 
relationship of landlord and tenant 


existed between the parties on the 
basis of their derivative ` interest 
from their fathers and the decree 


was confirmed in appeal. Two second 
appeals one filed by the plaintiff in 
the earlier suit of 1952 and the 
other filed by the defendants in the 
later suit of 1959 were heard toge- 
ther as connected appeals and dispos- 
ed of by common judgment dismiss- 
ing both of them. A third appeal 
was filed by the defendants only 
from the decision of the High Court 
in later suit of 1959, 


Held (i) that as the scope of the 
two suits was same and notdifferent 
the finding of the trial court in the 
earlier suit that defendants 2 and 3 
had acquired prescriptive title by ad- 
verse possession not having been dis- 
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turbed by the High Court in the 
second appeal had become final and 
conclusive and operated as res judi- 
cata in the second suit. But so far 
as defendants 1 and 4, were concern- 
ed the finality of the trial court’s 
decision with regard to their adverse 
possession had been destroyed. 
(Paras 19 to 23) 


(ii) that the plaintiff not having 
appealed against the decision in 
second appeal in the earlier suit, de- 
fendants 2 and 3 could for the first 
time raise the plea of res judicata 
only in the third appeal from the la- 
ter suit after the issue of adverse 
possession of defendants 2 and 3 vis- 
a-vis the plaintiff had been finally 
decided and set at rest in the High 
Court in the second appeal in the 
earlier suit, (1897) 24 Ind App 50 
(PC) and AIR i917 PC 201, Dist. 
Case law reviewed, (Para 26) 
(For dissenting opinion, see paras 57 
and 58) 


Cases Referred: Chronological Paras 
AIR 1974 SC 1320 = (1973) 1 SCR 
63 40 


AIR 1939 Pat 519 182 Ind Cas 329 
39 
a Mad 21 13 Mad LW 25 


il 


56 

AIR 1917 PC 201 = 44 BE ADP 213 
31, 55 

(1899) ILR 26 Cal 428 = 3 Gai WN 
266 (FB) 38 
(1897) 24 Ind App 50 = ILR 24 Cal 
616 (PC) 27, 28, 31, 55 
(1884) ILR 8 Bom 174 (FB) 37 
(1875) ILR 1 Cal 144 = 2 Ind App 
283 (PC) 21 
M/s. S. K. Mehta, M. Qamaruddin, 

K. R. Nagaraja and P, N, Puri, 
for Appellants; Mr, Sarjoo Prasad, 


Sr. Advocate, (Miss Uma Mehta and 
Mr. & Mrs. S. K. Bagga and Mr. 
Rajkumar Mehta, Advocates with 
him), for Respondent. 


The following judgments of the 
Court were delivered by 


GOSWAMI, J. (on behalf of 


K. K, Mathew, J. and himself 
(majority opinion)).:— In this 
. appeal by special leave from 
the judgment and decree of 
the Allahabad High Court the 
only question that is raised re- 
lates to the plea of res judicata. 
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2. ‘The :facis ‘so far as mate- 
rial for, the purpose. of this aonr 
are as follows: — 


- The plaintiff Genoani Nc. 1 
ieee ‘claims to. be the adopted son 
of one Param Lal who is the origi- 
nal owner of the premises in | suit. 
Ram Sahai is the father of ` dežen- 
dants I to 3°and husband of deien- 
dant. 4. Both Param Lal and Ram 
Sahai died some time in 1946. The 
plaintiff brought a suit being O. S. 
No, 114 of 1952 in the court of the 
Munsif of Etah, Uttar Pradesh, 
against defendants 1 to 6. The alle- 
gations in the plaint were that de- 
fendant No. 5, who is the maternal 
uncle of defendants . 1 to 3 and bro- 
ther of defendant 4 executed a rent 
note on November :13, 1946, on be- 
half of/defendants 1 to 4 in- favour 
of the plaintiff, “Since they were in 
arrears of rent for nearly 2'/2 ysars 
the suit. was instituted for rent and 
possession by eviction of the delen- 
dants. . Defendant No. 5 did not enx 
ter appearance to contest the suit, 
The defence of defendants 1 to4 was 
that defendant No, 5 never executed 
any rent note on their behalf in fa- 
vour of the plaintiff. They discleim- 
ed tenancy and asserted their |: own 
title to the premises in suit by: ad- 
verse possession. : 


3. The trial court, inter. , . alia, 
framed the following issues in suit 
No. 114 of 1952:—_ 

‘Issue No. 3: Is the suit barred 
under Articles 142 and 144 of the 
Limitation Act? , 

Issue No. 8: Whether the suit 
against defendants 1 to 4 is barred 
by time?” p 

4. Apart from depending on 
the rent note, evidence was led by 
the plaintiff in the trial-court in that 
suit to establish that Ram Sahai was 
a tenant under Param Lal and the 
former executed rent notes, Exts, 29, 
30 and 31. in favour of ‘the latter. 
The trial court refused to rely upon 
these rent notes and even characteris- 
ed these as suspicious documents,. The 
trial court held that defendant 5 did 
not execute the rent note on behalf 
of defendants 1 to. 4 and also found 
that. . 


“the plaintiff. has failed to: prove 
that Param Lal and after him the 
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plaintiff has been in possession’ of the 
kothi in dispute withm twelve ‘years 
of the suit ............ In :view.iof these 
reasons I hold that sit. has not been 
proved’ that Ram Sahai'dnd ‘after him 
the defendants 1 to 4 are in occupa- 
tion of the house in dispute as tenants 
of the plaintiff and so they are” clearly 
in adverse possession of the’ house in 
dispute.” 


- The trial court dismissed ie suit 
De a of 1952 against all the defen- 
ants, - 


5. The lower appellate court 
dismissed the plaintiffs appeal aris- 
ing out of O, S. No. 114 of 1952 (Ci 
A. No. 152 of 1956) ‘against defen- 
dants 2 and 3 on the ground that the 
appeal was barred by limitation, — 


6. We are not concerned here 
with the. correctness of the reasons 
for: dismissing the appeal. against de- 
fendants 2 and 3 (appellants 2- and 3 
herein) on the ground of limitation: 
Indeed in considering the plea of res 
judicata correctness of the finding is 
not in issue. The findings arrived: at 
in the adjudication have to be taken 
c their face value. between the- par- 

es, w 


> .%° The appeal was . also - dis- 
missed by the lower appellate ; court 
against defendants 1 and 4 on merits 
after making certain observations 
which will be dealt with later. 


8, The lower appellate ¢éourt, 
however, allowed the appeal against 
the non-contesting defendant No, 5 
and decreed that the defendant No. 5 
“shall vacate the house in suit on 
his own account and pay a sum of 
Rs. 714/- as the arrears of rent in 
respect thereof for: the period in 
suit to the plaintiff.” The appeal was 
also dismissed against defendant 
No, 6, Kalawati, since dead, and we 
are not concerned with her and her 
heirs in this appeal at all although 
the latter have been impleaded as 
parties, the particular portion of the 
premises having been admittedly sold 
away by the plaintiff to one Mathura 
Prasad. 


The . judgment of the. lower 
appellate court in C. A. No. 152 of 
1956 was delivered on September 17, 
1958. 

9, Later on the plaintiff filed 
a second suit (No. 6 of 1959) in the 


mL. 
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same court of the Munsif of Etah 
' claiming declaration of right ‘and 
title to and possession. of the identical 
premises. The plaintiff and the defen- 
dants are identical in the second suit. 
The suit was decreed by the trial court 
and affirmed by the lower appellate 
a Both the courts concurrently 
eld— 


(1) That Param Lal was 
owner of the house. 


(2) That Mohan Lal was the 
adopted son of Param Lal. 


(3) That Ram Sahai was the ten- 

ant of Param Lal and, therefore, de- 
fendants Nos, I to 4 were also ten- 
ants of the premises in dispute. 
The High Court dismissed the second 
appeal of the defendants (No, 1795 of 
1965) arising out of this suit, Hence 
this appeal by special leave. 


10. The High Court in second 
Appeal No. 4658 of 1958 arising out 
of O. S. No. 114 of 1952 at the ins- 
tance of the plaintiff substantially 
dismissed the same except that it 
slightly modified the decree of the 
lower appellate court only with re- 
gard to the quantum of future dama- 
ges against defendant No. 5. There is 
no further appeal by the plaintiff 
from the judgment and decree in the 
second appeal 4658 of 1958 to this 
Court. 

11. As adverted to earlier, it 
is true that the High Court observed 
in S. A, No. 4658 of 1958 that “as re- 
gards the question of adverse pos- 
session the lower appellate court 
held that it did not arise and, there- 
fore, no finding was given on that 
point”. We will assume that the ob- 
servation is correct, Basing upon 
the aforesaid observation of the High 
Court and such of those as are rele- 
vant on the particular point in the 
judgment of the lower appellate 
court, Mr. Sarjoo Prasad, on behalf 
of the first respondent, in answer to 
the plea of the appellants, submits 
that no question of res judicata would 
arise as there was no finding of the 
lower appellate court in the earlier 
suit regarding the plaintiff's title to 
the premises or with regard to the 
adverse possession of the defendants. 
The learned counsel submits that the 
finding of the trial court with regard 
to adverse possession of the defen- 


the 
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dants -became non est in view òf the 
finding | of the lower appellate court 
which was even noticed by the High 
Court, as mentioned above‘ Both 
questions, says counsel, are open. 


12, It will be ordinarily true 
that once there is an appeal against 
a judgment, the appellate order alone 
will be operative. Mr. Sarjoo Prasad. 
is, however, faced with a peculiar 
difficulty here, in that, on dismissal 
of the plaintiff's appeal by the lo- 
wer appellate court, as time barred 
against defendants.2 and 3, so far as 
these two defendants were concern- 
ed, the trial court’s judgment became 
final between them and the plaintiff. 


The lower appellate court having 
dismissed the plaintiffs appeal 
against them has affirmed this posi- 


tion. The High Court in the second ap- 
peal did not do anything to the con- 
trary with regard to the appeal 
against defts. 2 and 3, It is, therefore, 
clear that so far as the appellants 2 
and 3 in this appeal are concerned 
the finding of the trial court that 
they had acquired title to the premi- 
ses by adverse possession stands con- 
cluded and these two appellants can 
legitimately raise the plea of res 
judicata in the subsequent suit which 
is the subject-matter of appeal be- 
fore us. 


13, So far as defendants 2 
and 3 of the earlier suit were con- 
cerned the finding of the trial court 
that they had acquired title to the 
premises by adverse possession had 
become conclusive between the par- 
ties at the time when the matters 
came to the High Court in second ap- 
peal. At any rate the appellants 2 
and 3 (who were defendants 2 and 3 
in the earlier suit) can definitely 
claim in this Court that so far as 
they are concerned with regard to 
their title to the premises by adverse 
possession there is a clear finding in 
their favour by the trial court which 
was never disturbed by any court in 
appeal and the same is binding on 
the plaintiff. 


14. Besides, we find that in 
the Memorandum of appeal before 
the High Court in S. A, No, 4658 of 
1958 the plaintiff had taken a ground 
that “the lower appellate court erred 
in law in dismissing the appeal 


. This evidence was 
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against defendants 2 and 3 on_ the 
ground of limitation” (ground Nc. 5 
at page 324 of the paper book, Vol. ID. 
The High Court, however, did , not 
record any decision on this point It 
is, therefore, open to the appellants 2 
and 3 before us to call in aid the 
finding of the trial court in their fa- 
vour that they had acquired title to 
the premises by adverse possession 
since that finding remains operative 
between the plaintiff and the said 
two defendants. 

. 15. The position might _ have 
been different if the plaintiff in O. 
S. No. 114 of 1952 had merely relied 
upon the rent note dated November 
13, 1946, said to be executed in his 
favour by defendant No. 5 on behalf 
of defendants 1 to 4in the earlier 
suit. The plaintiff would then have 
a different character from that | of 
his deriving title from his adopiive 
father, Param Lal. Tenancy of the 
defendants also would have been de 
hors the earlier tenancy of Ram 
Sahai under Param Lal. It could, 
then, be said that in the first suit 
the question of his title to the gro- 
perty was absolutely irrelevant and 
that he would succeed or fail on the 
rent note from which he would esta- 
blish a relationship of landlord and 
tenant between him and the defen- 
dants without any reference to title 
to the property or to his relationship 
with Param Lal and consequently to 
Ram Sahai’s relationship with Param 
Lal That is exactly what Mr, Sarjoo 
Prasad strenuously urges us to as- 
sume. We are afraid we cannot. 


16. On the other hand, we 
find the plaintiff himself did not 
adopt that course in the first suit. 
The plaintiff joined issue with the 
defendants, without protest, with re- 
gard to the alternative case of ten- 
ancy of the father of defendants t to 
4 under his adoptive father and pro- 
duced earlier rent notes executed by 
Ram Sahai in favour of Param Lal. 
admissible end 
necessary’ in view of issues 3 and 8 
earlier quoted. The findings of she 
trial court, as referred to above, were 
in favour of defendants 1 to 4 end 
against the plaintiff on the point. 

17. Now, in the subsequent 
suit, out of which the present appeal 
has arisen, he has based his right to 
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evict on the ground that he is the 
adopted son of the original owner 
and on his death he became the 
owner of the premises and similarly 
Ram Sahai, the father of the defen- 
dants, was also a tenant under Param 
Lal and on Ram Sahai’s death, the 
defendants 1 to 4 became tenants 
under Param Lal and after his death, 
of the plaintiff. The difficulty has 
arisen because the very matter about 
Ram Sahai’s tenancy under Param 
Lal had been gone into in the ear- 
lier trial and the finding was reach- 
ed by the trial court in favour of 
defendants 1 to 4 that Ram Sahai 
was not tenant under Param Lal 
and hence they were also not tenants 
under the plaintiff. The lower ap- 
pellate court did not expressly dis- 
turb this finding but observed .-that 
the trial court “probed into unneces- 
sary matters’, Even so, the suit stood 
dismissed against defendants 1 to 4. 
The lower appellate court decreed 
the suit for rent and = ejectment 
against defendant No, 5 only who 
“shall vacate the house in suit on his 
own account.” 


18. We may observe, in pass- 
ing, that admittedly defendant No. 5 
was never in occupation of the pre- 
mises in suit, Hence this decree for 
eviction of defendant 5 from the pre- 
mises in O. S. No. 114 of 1952 is in 
effect a paper decree. 


19. It is true, as the High 
Court observed in second appeal No. 
4658 of 1958 that “as regards the 
question of adverse possession the lo- 
wer appellate court held that it did 
not arise and, therefore, no finding 
was given on that point.” If this ob- 
servation is held, as we have, as 
displacing the finding with regard to 
the adverse possession of the defen- 
dants, this will be only true relating 
to adverse possession by defendants T 
and 4 and will not bind defendants 
2 and 3 in whose favour there had 
already. been a conclusive finding of 
the trial court and which was not 
disturbed by the lower appellate 
court or in the second appeal No. 
4658 of 1958. The second suit so far 
as appellants 2 and 3 are concerned 
must, therefore, be held to be bar- 
red by res judicata. We are prepar- 
ed to give effect to the High Court’s 
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lower appellate court’s judgment in 


favour of defendants I and 4 against 
whom alone plaintiff's appeals were 
disposed of on merits, The case of 
defendants 2 and 3 stands on a dif- 
ferent footing. 


20. It was contended on behalf 
of the respondent that the scope or 
the subject-matter of the earlier suit 
is different from that in the second 
suit, It is, however, difficult to ac- 
cept this submission, In the earlier 
suit the plaintiff prayed for posses- 
sion of the premises in suit by- evict- 
ing the defendants who held the pre- 
mises as tenants under the plaintiff 
on a rent note executed in his favour. 
Alternatively the plaintiff sought the 
same relief for possession of the 
premises relying on the status of the 
defendants 1 to 4 as tenants derived 
from the position of their father be- 
ing a tenant under the plaintiffs 
adoptive father, In either case the 
relief was claimed on the plea of 
tenancy of the defendants. Both 
these pleas were rejected by the 
trial court and the defendants 1 to 4 
were held to mature their title by 
adverse possession. In the second 
suit out of which the present appeal 
has arisen, although the suit is one 
for declaration of title to the premi- 
ses and for possession, the alternative 
plea set up in the earlier suit has 
again been reagitated to defeat the 
plea of adverse possession set up by 
the defendants and this time the 
court found in favour of the plain- 
tiff. 


21. It is well established that 
if a matter directly and substantially 
in issue in an earlier suit of compe- 
tent jurisdiction had been finally ad- 
judicated upon the matter becomes 
res judicata between the same par- 
ties with regard to the identical sub- 
ject-matter in a subsequent suit. As 
the Privy Council observed in Krishna 
Behari Roy v, Bunwari Lall Roy, 
(1875) ILR 1 Cal 144 (PC) 


‘where a material issue has been 
tried and determined between the 
same parties in a proper suit, and in 
a competent Court, as to the status 
of one of them in relation to the 
other, it cannot be again tried in an- 
other suit between them.” 
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22. Here the parties are the 
same and the property for possession 
of which the suit was filed is also 
identical. The only difference is that 
in the second suit title to the property 
is brought in issue which was not an 
adjudicated issue in the first suit. 
That, however, is not material for 
the present purpose since the plain- 
tiffs adoptive father has been ad- 
mittedly out of possession of the pre- 
mises since about 1938. It is not the 
plaintiffs case that he or his father 
was in physical possession of the 
premises within the requisite period 
prior to the institution of the suit, The 
plaintiff, on the other hand, seeks to 
rely upon constructive possession 
through the defendants as tenants in 
the second trial, The matter relat- 
ing to the status of the defendants as 
tenants is, therefore, directly and 
substantially in issue between the 
parties in both the suits for the re- 
liefs claimed in them, It is, there- 
fore, not possible to hold that the 
question of even derivative tenancy 
of the defendants was not directly 


and substantially in issue- in both 
the suits. 
23. It cannot be said that the 


adverse decision against the plaintiff 
with regard to the status of the de-; 
fendants as derivative tenants, which 
was necessary in order to hold that’ 
the defendants had acquired title by 
adverse possession, was only pot 
rally or incidentally made in the ear- 
lier suit. For the only relief in the| 
manner claimed in the earlier suit’ 
the decision with regard to the issue: 
of adverse possession was directly! 
material and relevant in that suit. 
The submission that the scope of thei 
two suits is different is, therefore, de- 
void of substance. 


24, We are unable to subscribe 
to the view that defendants 2 and 3 
could raise the plea of res judicata 
before the High Court. The decision 
of the lower appellate court regard- 
ing the plaintiff's appeal being barred 
by limitation was again sub judice in 
the High Court in S. A. No. 4658 of 
1958. S, A. No. 4658 of 1958 was heard 
together with S. A. No. 1795 of 1965 
resulting in a common judgment. 


25. When second appeals aris- 
ing out of two suits filed by the plain- 
tiff are treated as connected appeals 
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land disposed of by the High Court by 
a common judgment, there is, ordi- 
marily, no question of invoking the 
plea of res judicata before the High 
Court as the findings in the earlier 
suit are not till then final for the pur- 
[pose of the second suit, That is the 
Jexact position here. 

26. The plaintiff having not 
appealed against the decision in 5. A. 
|INo, 4658 of 1958, defendants 2 and 3 
could for the first time raise the plea 
of res judicata only in this court in 
this appeal after the issue of adverse 
possession in respect of defendants 2 
and 3 (appellants 2 and 3 herein) vis- 
a-vis the plaintiff (first respondent) 
had been finally decided and set at 
[rest in the High Court in 5..A. No. 
4658 of 1958. 

2i. The Privy Council’s deci- 
sions in Sheosagar Singh v. Sitaram 
Singh, (1897) 24 Ind App 50 (PC) and 
Ashgar Ali Khan v. Ganesh Dass, 44 
Ind App 213 = {AIR 1917 PC 201) do 
not support the first respondent in the 
peculiar history of the litigation in 
the present case. 

28. Even in Sheosagar Singh’s 
case, (1897) 24 Ind App 50 (PC) 
(supra) while dealing with the ex- 
pression “heard and finally decided”, 
the Privy Council observed at page 
58 as follows: 

“Tf there had been no appeal in 
the first suit the decision of the Sub- 
ordinate Judge would no doubt have 
given rise to the plea (of res judi- 
cata)”. , 

This is exactly the position in the 
case at hand. 

29. When there was no ap- 
peal in the eye of law by the first 
respondent against the appellants 2 
and 3 to the lower appellate court 
from the trial court’s decree in O. S. 
No. 114 of 1952, the appeal by the 
first respondent against other parties 
to the lower appellate court could not 
destroy the finality of the trial court’s 
decision so far as the appellants 2 
and 3 were concerned. 


30. The plaintiff took another 
opportunity in the High Cour: by 
raising the question there in &. 
No. 4658 of 1958 but did not succeed. 
Therefore the finality of the decision 
with regard to adverse possession SO 
far as the appellants 2 and 3 were 
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concerned was not disturbed even in 
the High Court. 


al. Even in Ashgar_ Ali 
Khan’s case (AIR 1917 PC 201) 
(supra) which followed Sheosagar 
Singh’s case (1897) 24 Ind App 50 
(PC) (supra), the Privy Council at 
page 216 (of 44 Ind App) = (at page 
203 of AIR 1917 PC) observed: 

“It is clear, however, that al- 
though the two first courts had found 
against his allegation, the final court 
of Appeal refused to determine the 
issue.” 

32. We are not required to 
consider here what would happen if 
there were also a competent appeal 
against defendants 2 and 3 before the 
lower appellate court and that court 


‘had refused to decide the question in 


their presence. As a matter of fact 
we are holding in favour of defen- 
dants 1 and 4 since so far as they 
are concerned the finality of trial 
court’s decision has been held to be 
destroyed. 


33. It is submitted by the 
first respondent that adverse posses- 
sion of defendants 2 and 3, who 
were minors, is not independent of 
the mother or eldest brother (defen- 
dants 1 and 4 respectively) and on 
failure of the latter’s plea of adverse 
possession the said plea will not be 
available in favour of the former. 
We are unable to accept this submis- 
sion for three reasons: 


34. First, the minors’ interest 
even lawfully represented by a party 
is separate and distinguishable from 
that party’s individual interest, if 
any, in a particular action. Second, 
even in the first suit upto the High 
Court the plaintiff succeeded in the 
eviction suit only against defendant 
5 and “on his account” alone, Third, 
the second suit of eviction against 
defendant No. 6 or her assignees 
from a particular portion of the pre- 
mises in suit was abandoned, There 
is, therefore, no difficulty to grant a 
decree for partial possession. 


35. From the above it also 
follows that the principle applicable 
in abatement of appeals resulting in 
possibility of inconsistent decrees, as 
sought to be relied upon by the ap- 
pellants, is not at all attracted in 
the present case. 
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' 36. Our attention was drawn 
to several: decisions relating to the 
application of the principles’ of -res 


judicata, but we do not find. any of 


the decisions in support of the con- 
tention advanced by ‘the first respon- 
dent in the peculiar facts and cir- 
cumstances revealed in this appeal. 


37. For example, in Girdhar 
Manordas v, Dayabhai Kałabhai, 
(1884) ILR 8 Bom 174 (FB) which is 
a Full Bench decision it was held 
by the majority in that case that 
the plaintiffs were not barred by 
the judgment in the former suit, A 
perusal of the facts of that suit will 
clearly show that in the first suit the 
plaintiffs lost the suit for eviction of 
the defendants on the ground that 
the alleged leases were not proved. 
The plaintiffs gave up the battle on 
that plea and later on brought an- 
other suit to evict the defendants on 
the basis of title The decision is 
clearly distinguishable from the pe- 
culiar facts of litigation with which 
we are concerned. in the present. ap- 
peal.. 

` 38. Similarly the decision in 
Dwarkanath v. Ram Chand, (1899) 
ILR 26 Cal 428 (FB) is not: of any 
assistance to the first respondent, ‘In 
that case a decision in a suit for 
rent brought by a plaintiff against a 
person who is alleged to have. been 
his tenant in respect of -certain land 
was held not to operate as res judi- 
cata in a subsequent suit brought by 
the same plaintiff for establishment 
of his title to the land not only 
against the alleged tenant but also 
against the person whose ‘title as 
landlord the tenant-defendant -had 
set up in the earlier rent suit. 

39. The same observation 
would apply to the decision in Dalip 
Narain v. Deokinadan Prasad, AIR 
1939 Pat 519 relied upon by the first 
respondent, 

40. The first respondent also 
drew our attention to the decision in 
Ramagya Prasad Gupta v. Murli Pra- 
sad, AIR 1974 SC 1320 in which one 
of us was a party, We, however, 
find that the ratio of the decision is 
not at all of any aid to the respon- 
dent. This Court held in that appeal 
that certain appeals which arose out 
of a subsequent suit were not barred 
by res judicata since the subject-mat- 
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ter of the earlier suit ‘amd that: of the 
pia suit mere entirely differ- 
ent: 


“AOA: In the result the’ appeal 
is partly ‘allowed, that is,to“say, the 
Suit No, 6 of 1959 stands dismissed 
against defendants Z and 3 (the ap- 
pellants 2 and 3 herein) and the de- 
cree passed against others stands. 
There will be no order as to costs in 
this appeal. 


UNTWALTA, | J.— (Dissenting 
opinion). : l 
41. I regret my inability to 


concur in the judgment delivered by 
my learned Brother Goswami, J, for 
himself and Mathew, J. I proceed to 
give my separate judgment, 


42, This appeal - by special 
leave arises out of Original Suit No. 13 
of 1958 filed by Respondent No..1 in 
the Court of the Munsif of Etah in 
Uttar Pradesh. In the said suit the 
four appeHarits were defendants 1 to 
4 and respondents 3, 3 and 4 were 
respectively defendants 5/1, 5/2 and 6. 
Since the only point pressed by the 
appellants in this appeal is that the 
trial of the suit was barred ‘by the 
Jaw of res judicata engrafted in Sec- 
tion Ii of the Code of Civil Procedure, 
the history of the earlier suit being! 
Original Suit No. 114 of 1952 filed by 
respondent no! 1 in the same Court 
Will have to be stated, 


43. The dispute relates, to an. 
Ahta (a house with compound) situat- 
ed in the town of Aliganj, District 
Etah. One Dileram was the owner of 
this house. He transferred it fo one 
Kirpa Ram by a registered sale deed 
dated March 7, 1914. After the death 
of Kirpa Ram, his son Hemraj be- 
came the owner of the house and he 
sold it away to Bohre Param Lal by a 
registered sale deed dated June 11, 
1923. Param. Lal died in the year 1946, 
Respondent no. 1 claims to be the 
owner of the house as the adopted 
son of Param Lal. Respondents 2 and 
3 are daughters of one Kalawati and 
were substituted in her place ‘on her 
death. Kalawati, claiming to be the 
daughter’s daughter of Dileram, sold 
a small portion of the Ahta to one 
Mathura Prasad by a sale deed dated 
duly 31, 1951. 


44, Respondent No.1 filed suit: 
No. 114 of 1952 in the Court of Mun- 
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sif of Etah and alleged that res>on- 
dent No. 4, impleaded: as :defendant 
No. 5 in that suit, was the brother of 
appellant 4 — widow of one Ram 


Sahai and maternal uncle of resson- 


dents 1 to 3, sons of Ram Sahai and 
that he had executed a rent note 
dated. November 13, 1946 in favour 
of réspondent No. 1 taking the house 
on rent on behalf of the appellants. 
They had sub-let a portion to Kala- 
wati who was:impleaded as defen- 
dant No. 6 in that suit. Kalawati had 
unauthorisedly transferred the por- 
tion in her possession to Mathura 
Prasad. The tenancy of the appel- 
lants (defendants 1 to 4 in that suit 
also) and others was. terminated Dy a 
notice to quit. The suit was filec for 
their eviction and certain other re- 
liefs of realization of rent ete. 


45, Respondent No. 4 did not 
contest that suit. It was contested by 
the appellants and Kalawati. The ap- 
pellants denied that they were the 
tenants of the house under respon- 
dent No. 1. They denied that he was 
the owner of the house and pleaded 
that they had acquired title by ad- 
verse possession, The learned Mun- 
sif who tried the suit framed several 
issues including the issues as to whe- 
ther the appellants were the terants 
of the house and Kalawati was sheir 
sub-tenant and whether the suit was 
barred under Articles 142 and 144 of 
the Limitation Act, 1908, 


’ 46. The Munsif found that 
Kalawati was the daughter’s daughter 
of Dileram and she had been living 
in the small portion ‘which she had 
sold to Mathura Prasad for a long 
time; therefore, the suit was barred 
under Articles 142 and 144 in respect 
of that portion. I may leave out of 
consideration the dispute in regard to 
this small portion because Mathura 
Prasad was not impleaded as a de- 
fendant either in the first suit or in 
the second suit. In the second suit, 
respondent No, 1 stated that he had 
sold the small disputed portior to 
Mathura Prasad. The dispute re- 
garding this portion is, therefore, at 
an end. We are, in this appeal, con- 
cerned with the substantial portion of 


the house and the compound which’ 


has been in occupation of the appel- 
lants. 


>. 
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47, Although the Munsif 
framed issue No. 1 as. to whether 
respondent No, 1 was the owner of 
the house, he did not decide this 
issue because while deciding the other 
issues, he held that it was not prov- 
ed that the appellants were the ten- 
ants of house, rather, they had been 
in adverse possession. 


- 48, Respondent No, 1 filed 

Civil Appeal No, 182 of 1956. It was 
disposed off by the Civil Judge of 
Etah on September 17, 1958. The ap- 
peal against respondent No. 4 who 
was defendant No, 5 in that suit was 
allowed andthe suit for ejectment 
as against him and for certain other 
reliefs for realization of rent etc. 
was decreed. The Civil Judge ob- 
served in the beginning of his judg- 
ment: 
“that the learned Munsif did not ap- 
preciate the parties’ pleading at all. 
He probed into unnecessary matters 
and did not give his finding on the 
matters in issue 
E PAE AE I PEA ENER | Oe suit afore- 
said was filed merely on the tenancy 
basis but the learned Munsif went 
into the matter if Articles 142 and 
144 of the Indian Limitation Act bar- 
red the suit aforesaid and he actually 
gave a finding thereon. He did not 
frame correct issues. which all the 
more led him to error.” 


The argument in the appeal before 
him was confined to the question of 
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tenancy of the appellants and sub- 
tenancy of Kalawati. He found the 
rent note dated November 13. 1946 


executed by respondent No. 4 to ¢be 
genuine but held that it did not esta- 
blish the relationship of landlord and 
tenant between respondent No. 1 and 
the appellants. He also held that 
sub-tenancy in favour of Kalawati 
was not established and then said: 
“The result of the above findings 
is that the plaintiff’s suitagainst the 
defendants Nos, 1 to4 and 6 must fail. 
His suit should of course succeed 
against the defendant no. 5 who has 
not come forward to challenge or con- 
irik the plaint allegations against 


After having said so in his judgment 
the Civil Judge also found that due 
to certain technical defects in the des- 
cription ofthe guardian of defendants 
nos; 2 and 3 (appellants 2 and 3 here) 
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who were minors then, the appeal 
would be deemed to have been filed 
against them out of time, He, there- 
fore, said: 

“Hence, the appeal against the 
defendants Nos, 2 and 3 should fail 
on the ground of want of limitation 
as well,” 


(underlining by me). 


49, Respondent No, 1 filed 
Second Appeal No. 4658 of 1958 in 
the Allahabad High Court from the 
decision of the Lower Appellate Court 
in Civil Appeal No, 182 of 1956. He 
wanted a decree against all the ap- 
pellants and one of the grounds 
taken in the appeal was that “the 
view of the learned Judge that the 
appeal against defendants 2 and 3 
was time barred, is erroneous m 
law:” E 

50. Shortly after the decision 
of the Lower Appellate Court in Civil 
Appeal No. 182 of 1956, respondent 
No. 1 filed the second suit on Novem- 
ber 13, 1958 which was eventually 
registered as suit No, 6 of 1959. 
Since in the written statement filed 
in 1952 by the appellants in the ear- 
lier suit respondent No. 1’s title to 
the house in auestion had been. de- 
nied, the present suit was instituted 
for recovery of possession of the 
house on the basis of title. After 
tracing the history of his title Res- 
pondent No. 1 asserted that the ap- 
pellants were tenants of the house 
not only on the basis of the rent 
note executed by respondent No. 4 
(defendant No. 6 in the second suit) 
but also because Ram Sahai, father of 
appellants 1 to 3 and husband of ap- 
pellant 4 had been a tenant in the 
house under Param Lal the adoptive 
father of respondent No. 1, since 
1938. The appellants in their writ- 
ten statement refuted the claim of 
respondent No. 1 to be the adopted 
son of Param Lal or that the house 
belonged to him. They reiterated 
their stand that they were not ten- 
ants of the house and claimed title 
by adverse possession. 


51. The Munsif who tried the 
Second suit decreed it by his judg- 
ment dated December 12, 1963 decid- 
ing all the issues in favour of res- 
pondent No.. 1. The point of res 
judicata was answered by the Mun- 
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sif against the appellants on the 
ground that the matter in the ear- 
lier suit was sub judice andit had no 
substance either, He held that res- 
pondent No. 1 was the adopted son 
of Param Lal. The fantastice claim of 
appellant 4 that Kirpa Ram had gift- 
ed the house to Ram Sahai was re- 
jected and it was held that the 
house belonged to Param Lal and 
thereafter to respondent No, 1. He 
further held that Ram Sahai was 
the tenant of the house under Param 
Lal and after his death in the year 


1946, the appellants became the les- 
sees, 


52, The appellants filed Civil 
Appeal No. 13 of 1964 in the Lower 
Appellate Court. The temporary Civil 
and Sessions Judge of Etah who heard 
the appeal agreed with all the find- 
ings of the Munsif and dismissed the 
appeal, He also held agreeing with 
Munsif that the suit was not barred 
under Section 11 of the Code of Civil 
Procedure. The finding of the Mun- 
sif that Param Lal was the owner of 
the house could not be assailed by 
the appellants before the Civil Judge. 
It was, however. claimed on their be- 
half that 


they had acquired title to 
the h 


ouse in suit by adverse posses- 
Sion. The Civil Judge rejected their 
claim. The appellants filed second ap- 
peal No. 1795 of 1965 in the High 
Court from the decision of the Lo- 
wer Appellate Court in Civil Appeal 
No. 13 of 1984. 


53. Respondent No. 1 filed an 
application in the High Court for the 
hearing of both the second appeals 
together, His prayer was allowed. On 
the appellants’ objection that the 
decision in the earlier suit operated 
as res judicata and hence second ap- 
peal 1795 should be heard later. 
C. B. Kapoor, J. made an order on 
April 19, 1966 observing that it was 
open to the appellants to raise the 
point when the two second appeals 
were taken up for hearing Both the 
appeals were heard and dismissed by 

. K. Verma. J. as he then was. by 
his judgment and order dated 
November 21, 1967. The point of res 
judicata was not raised before him, 
In second appeal 4658 of 1958 the 
learned Judge said: 

“As regards the question of ad- 
verse possession the lower appellate 
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court ‘held that it did not arise and, 
therefore. no finding was . given on 
that point ERETT EA s.ve.o eeovee ETETETT 
eecces #evnse eeenae eaceee soacoo sebnue acéece 
The finding that defendants ‘Nos; 1 to 
4 were not the tenants ‘of. the :plein+ 
tiff is one of fact ahd it: cannot ` be 
disturbed in second appeal.” | 
The other second appeal was dismiss- 
ed on the ground that: ) l 
“the courts below have recorded 
rie following categorical ‘findings of 
act; -> , ; 
(1) Param Lal was the owner of 
the house. 
(2) Mohan Lal was the 
son of Param Lal 
(3) Ram Sahai was the tenant of 
Param Lal and, therefore, - defendants 
Nos. 1 to 4 were also tenants of the 
premises in dispute. 
These findings, again, are findings of 
fact and they cannot be disturbed in 
second appeal.” 
When a point was taken. before the 
learned Judge that certain documents 
relied upon by the lower appel-ate 
court had not been legally proved, 
he observed: © . 3 4 
“The finding with regard to ten- 
ancy has. been recorded . while. the 
lower appellate- court was decicing 
the question of adverse possess-on. 
The plaintiff. could have been grant- 
ed a decree on the other finding re- 
corded by the lower appellate court, 
viz., that the possession of the’ de- 
fendants Nos, f to 4 was not hostile: 
whether that possession originated as 
a result of a contract of tenancy or 
otherwise was wholly immaterial. 
Therefore, even if it be assumed fhat 
certain documents, which were not 
proved have been relied upon, it 1s 
of no consequence.” 


54. As already stated, the ap- 
pellants have come up in appeal 
this Court by special leave from the 
decree of the High Court in secand 
appeal No, 1795 of .1965. Respondent 
No, 1 has not preferred any appeal 
from the decision of the High Court 
in second appeal No, 4658/1958. Tt is 
in this situation that counsel for the 
appellants submitted that this appeal 
should be allowed and it should be 
held that the trial of the seeond suit 
was barred’ under See, 11 of the Code 
of Civil Procedure. ` ` 


adonted 


A. F. R. 


Pad, The question of res judi- 
cata- has got ‘to be decided with- re- 
ference to the final decision in >-the 
earlier litigation because the ° -words 
in paragraph 1 of See, 11 of the Code 
aré that the matter: directly and 
substantially in issue in the second 
suit has been directly and substan- 
tially in issue in a former suit 
and “has been heard and final- 
ly decided.” In Sheosagar Singh v. 
Sitaram Singh, (1897) 24 Ind App 50 
(PC) the facts were that in a former 
suit an issue had been raised and 
decided against the plaintiffs by the 
First Court on the question whether 
the defendant was not the son of A. 
But the High Court concurred in dis- 
missing that suit as not properly 
constituted, withholding any decision 
of the’ issue then raised, The same 
issue Was raised in a second suit, In 
this background Lord Macnaghten 
delivering the judgment of the Judi- 
cial Committee of the Privy Council 
said at page 58: 


__ “To support a plea of res judi- 
eata it is not enough that the parties 
are the same, and that the same 
matter is in issue. The matter must 
have been “heard and finally decid- 
ed’. If there had been no appeal in 
the first suit the decision of the Sub- 
ordinate Judge would no doubt have 
given rise to the plea, But the ap- 
peal destroyed the finality of the 
decision. The judgment of the Lo- 
wer Court was superseded by the 
judgment of the Court of Appeal. 
And the only thing finally decided 
by the Court of Appeal was that, in 
a suit constituted as the suit of 1885 
was, no decision ought to have been 
pronounced on the merits.” 

This decision was followed in the 
case of Ashgar Ali: Khan v. Ganesh 
Dass, 44 Ind App 213 = (ATR 1917 
PC 201) while interpreting an iden- 
tical expression “finally decided” oc- 
curring. in Section 10 of the British 
Baluchistan Regulation IX of 1896. 
The facts of this case were that the 
appellant in pursuance of a deed of 
dissolution of partnership executed a 
bond for the payment of a sum of 
money to the respondent. He sued to 
set aside the bond on the ground of 
fraudulent misrepresentation as to 
the amount due. The Trial Judge and 
on appeal the District Judge held 


aea on 
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that the alleged fraud was not esta- 
blished and dismissed the suit, Upon 
a further appeal to the Judicial 
Commissioner, it was held without 
entering into the merits that the ap- 
pellant could avoid the bond as he 
did not claim to avoid the deed. In a 
subsequent suit by the respondent 
upon the bond the appellant raised as 
a defence the same case of fraud. 
The respondent pleaded the bar of 
res judicata in the trial of the issue 
of fraud, Rejecting the plea Mr. 
Ameer Ali delivering the judgment 
on behalf of the Board has said at 
p. 216 (of 44 Ind App) = (at pp. 202- 
203 of AIR 1917 PC): 


“It appears to their Lordships 
that the contention is well founded. 
“The matter in issue” in the present 
suit is no doubt the same as in the 
defendant’s own action. It is clear, 
however, that, although the two first 
Courts had found against his allega- 
tion, the final Court of Appeal refus- 
ed to determine the issue. Section 10 
of the Regulation creates an estoppel 
by judgment only when the “matter 
in issue” has been “finally decided.” 
These words have received judicial 
interpretation in the case of Sheosa-~ 
gar Singh v. Sitaram Singh.” 


56. A Full Bench of the Mad- 
ras High Court in the case of (Maru- 
vada) Venkataratnama v. . Kri- 
shnama, AIR 1921 Mad 21 followed 
the above two decisions of the Privy 
Council, Abdur Rahim, O. C. J. 
said at page 22 column 2: 


“That is just what Section 13 re- 
quires; there must be a final decision. 
The plaintiffs, or rather the persons 
whose interest they represent, sought 
a decision in their favour on two ques- 
tions on the merits. The Court of 
Appeal decided against them on one 
question and refused to decide the 
other question apparently because 
they thought it unnecessary to do so 
in that suit. I am of opinion that, 
under the circumstances, the plea of 
res judicata fails and the appeal 
should be dismissed with costs.” 


57. Applying the principles 
aforesaid, simplicter, to the facts of 
ithis case there should be no difficulty 
in holding that the trial of the three 
issues, namely the issue of respondent 
no, I being the adopted son of Param 
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Lal, his title to the house, and the 
appellants not acquiring any title by 
adverse possession, is not barred by 
res judicata. The first two issues were 
not decided in the earlier suit even 
by the Trial Court. The third issue, 
although decided by the Trial Court, 
was thought unnecessary to be decid- 
ed within the frame of the earlier suit 


‘by the lewer appellate court and the 


High Court. The final decision of the 
High Court clearly confined the de- 
cision in the earlier suit to the issué 
of establishment of relationship of 
landlord and tenant in regard to all 
the appellants. The High Court also 
said that the question of tenancy could 
be gone into in the second suit to 
repel the appellants’ claim of having 
acquired title to the house by adverse 
possession, Failure of respondent no, 1 
to establish the relationship of land- 
lord and tenant between him and the 
appellants did not, ipso facto, lead to 
the conclusion that they had any hos- 
tile title to the house. 


58. But learned counsel for 
the appellants endeavoured to advance 
an ingenious argument. He pointed 
out that the finding of adverse posses- 
Sion recorded in favour of appellants 
2 and 3 by the Trial Court in the 
earlier suit remained undisturbed, as, 
the lower appellate court dismissed 
the appeal as against them on the 
ground of limitation and hence so 
far they are concerned the trial of 
the same issue as against them was., 
barred on the ground of res judi- 
cata, In my opinion there is no sub- 
stance in this point. The lower ap- 
pellate court did not intend to pass 
any inconsistent decree or decision. 
The lower appellate court did not 
make any distinction between the 
case of the said two appellants who 
were minor and the case of their 
brother appellant 1 and their mo- 
ther appellant 4 on the question of 
their acquiring title by adverse pos- 
session. In the earlier portion of the 
judgment when the observations were 
made that the Munsif had unneces- 
sarily tried the issue, they were 
made in respect of all the defendants. 
But the dismissal of the appeal as 
against appellants 2 and 3 was also 
rested on the ground of limitation 


by use of the words “as well’. When 
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the matter came to the High Court, 
the High Court clearly rested its 
judgment only on the basis of the 
finding that there was no relation- 
shio of landlord and tenant between 
respondent No. 1 and the appellants. 
A special ground, as pointed out 
above. had been taken by respondent 
No 1 in his second appeal that the 
dismissal of appeal against appellants 
2 and 3 on the ground of limitation 
was erroneous in law. Although the 
Hish Court in express language did 
not record any finding in that re- 
gard. by necessary implication, it 
must be deemed to have done s0 
when it maintained the dismissal of 
the suit against all the appellants 
only on the ground of non-establish- 
ment of the fact of their being ten- 
ants of the house. If the point of 
res iudicata. as presented here, had 
any substance, it was available to 
the appellants in the High Court 
also. Although the two second appeals 
were heard together, pursuant to the 
order dated April 19, 1966 made by 
Kapoor, J the point of res judicata 
could be and ought to have been 
raised. It could be argued even in 
the High Court, as was done here, 
that there was a finality of the deci- 
sion on the question of adverse pos- 
session in the judgment of the 
Trial Court given in the earlier suit 
so far as appellants 2 and 3 were 
concerned and, therefore, the second 
suit either ought to fail in toto or 
at least against the said two appel- 
lants on the ground of res judicata. 
But no such argument was advanced 
before the High Court. In these cir- 
cumstances also I feel no difficulty 
in coming to the conclusion that the 
final judgment of the High Court in 
the earlier suit rested only on the 
ground of non-establishment of re- 
lationship of landlord and tenant hbe- 
tween the parties. The question of 
adverse possession was mutilated and 
obliterated finally by the final deci- 
sion of the High Court in the earlier 
litigation. That being so, the princi- 
ple of law enunciated by the Privy 
Council in the two decisions refer- 
red to above are applicable to the 
facts of the instant case and the de- 
cree of possession made in the second 
suit on the ground of title and right 


to possession of respondent No, 1 is 


not vitiated at all on the ground of 
res judicata. 


59. In the result I would dis- 
miss the appeal but make no order 
as to costs. 

BY THE COURT 


60. In accordance with the 
judgment of the majority, the Ap- 
peal is partly allowed. There will 
be no order as to costs. 

Appeal partly allowed. 
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The Krishna Bus Service Ltd.. Appel- 
raa v. Smt. Mang and others. Respon- 
ents. 


Civil Appeal No. 971 of 1968. D7- 
21-1-1976. 

{A) Tort —- Damages — Liability — 
Accident resulting in death, due to over- 
turning of bus — Absence of explana- 
tion by driver regarding the cause of 
overturning of Bus — Maxim ‘res ipsa 
loquitur’ would be attracted, (Maxim 
‘res ipsa loquitur’). 


Buses in sound road-worthv condition 
driven with ordinary care. do not normally 
overturn. It would be for the driver who 
had ‘special knowledge’ of the relevant 
facts to explain why the vehicle over- 
turned. A presumption about the nepli- 
gence will arise. In the absence of anv 
explanation bv the driver the maxim res 
ipsa liquitur would be attracted. (1948) 2 
All ER 460 and AIR 1974 SC 890. Ref. 

(Para 22) 
; (B) Tort — Negligence — Presump- 
tion — Damages — Vicarious liability — 
Accident resultine from overturnines of 
bus — Absence of explanation bv driver 
as to cause of overturning — The owner 
as well as the driver liable for damages. 

Where in an action for negligence the 
thing causing fatal injurv to the deceased 
and consequent vecuniarv loss to the plain- 
tiff (persons suing as a result of the death 
of deceased) is shown to be under the 
management of owner or his servants and 
the accident is such as in the ordinarv 
course of events. does not happen. if those 
who have the management use proper 
care. that affords reasonable evidence. in 
the absence of explanation bv the defen- 
dants (the driver or the person having 
management over the bus) that the ac- 
cident arose from want of care. The per- 
son having the management is fullv liable 
for the nevligent act of his emplovee and 
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the injury resulting therefrom. ; 
(Paras 26 and 27) 


Cases Referred: Chronological Paras 
AIR 1974 SC 890 = 1974 Lab IC bt = Ge 


(1948) 2 All ER 460 = (1949) 1 KB 54 : 
(1941) 3 All ER 332 = (1942) 1 KB 152 


M/s. S. K. Mehta. K. R. Nagaraja and 
P. N. Turi, Advocates. for Appellant: Mr. 
V. M. Tarkunde,. Sr. Advocate. (Mr. J.P. 
Agarwal and Miss Manik Tarkunde Ad- 
vocates with him). for Respondents Nos. 1 
to 6. 


The Judgment of the Court was de- 
livered bv 


SARKARIA, J. :— This appeal on cer- 
tificate is directed against a iudgment of 
the High Court of Puniab and Harvana 
awarding to the plaintiff-respondents a 
decree for Rs. 21.600/-. It arises out of 
these facts: 

2. On January 21. 1955. Lala Wazir 
Singh deceased. a retired Divisional Engi- 
neer (Railways) was travelling from Delhi 
to Hissar by a bus belonging to the Kri- 
shna Bus Service Lid. (hereinafter refer- 
red to as the Company). On the wav. the 
vehicle went out of order. Lala Wazir 
Singh and some other passengers were 
then transferred to another bus No. 
DLB 5749 belonging to the same Com- 
pany. This bus was being driven bv Har- 
. bans Singh. defendant 3 (Respondent 8 
herein) who was an emplovee of the Com- 
pany. acting under its directions and in- 
structions. When at about 3 P. M.. this 
bus was negotiating a turn in village 
Kheri Sadh. a few miles from Rohtak. it 
overturned. causing the death of Lala 
Wazir Singh at the spot and injuries to 
several other passengers. 


3- The widow. the sons. the daugh- 
ters, the grandsons and grand-daughters 
of the deceased instituted a suit in the 
Court of the Subordinate Judge. Ist Class. 
Rohtak for the recovery of Rs. 50.000/- as 
damages for the loss caused to them on 
account of his death. The Company was 
impleaded as defendant No. 1. the In- 
surance Companv was joined as defendant 
No. 2 and the driver of the bus as defen- 
dant 3. It was alleged that the accident 
causing the death of L. Wazir Singh oc- 
curred on account of the negligence of 
defendants 1 and 3. The bus. it was 
pleaded. was not in proper order: it was 
overloaded with passengers and goods. 
and depite these facts. defendant 3 drove 
it at a very high speed while it was nego- 
tiating a turn. The liability of the em- 
plover Company was sought to be fixed 
on the ground that it was negligent in 
emploving such a rash and negligent 
driver and that the accident occurred 
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when defendant 3 was acting in the course 
of its emplovment. 

4, In their written statement Dre- 
sented on July 16. 1956. the Companv ad- 
mitted that the bus involved in the ac- 
cident belonged to it and at the time of 
the accident it was driven bv their em- 
ployee. defendant 3. In regard to the 
allegations of negligence. the Company 
replied: 

“The accident alleged by the plain- 
tiffs was not due to anv negligent or care- 
less driving of Harbans Singh Driver of 
the vehicle owned bv the defendant but 
was vis maior. There was rain on that 
dav and the front was slippery. The bus 
overturned and the death of the said 
Wazir Chand (Singh) was no case the re- 
sult of overturning of the Bus.” 

5. While finding that the death of 
L. Wazir Singh had occurred on account 
of injuries sustained by him in the acci- 
dent in auestion. the trial Court held that 
the accident took place “on account of 
the breaking of the tie-rod of the vehi~ 
cle due to which the bus went out of the 
control of the driver”. The tie-rod. ac- 
cording to the trial Court. broke because 
the front left wheel of the vehicle while 
it was negotiating a turn. fell into a pit, 
The Court further held that the vehicle 
was not overloaded and its speed at the 
time of the accident was not more than 
20 or 25 miles per hour. and as such was 
not excessive. On these premises. the 
trial Court concluded that the plaintiffs 
has failed to prove that the accident in~- 
volving fatal injuries to the deceased. was 
due to rash or negligent driving by de=- 
fendant No. 3. It further held that in 
case Issues 1 and 2. were decided in fay= 
our of the plaintiffs. the maximum 
damages awardable to them would be 
Rs. 34.210/-. i.e. the amount of pension 
which the deceased would have earned. 
had he been alive for 9 vears and 2 
months after the accident. 


6. On these findings. the trial 
Court dismissed the suit leaving the par- 
ties to bear their own costs. 


7. Agerieved. the plaintiffs prefer- 
red an appeal to the High Court. The 
Division Bench who heard the appeal. has 
after appraising’ the evidence on record. 
reversed the findings of the trial Court 
and held that “the accident was due to 
negligence attributable to defendant 3 or 
both defendants 1 and 3.” 


8. This finding of negligence re- 
corded by the Hish Court is based on 
facts appearing in the evidence of P. Ws. 5. 
6 and 8 who were found by it to be en- 
tirely trustworthy. These facts are. (i) 
The bus was overloaded with goods and 
passengers. There were 60 or 62 passen- 
gers including 10 or 12 children. in it (vide 
P. Ws. 5 and 6). (ii) It was drizzling: the 
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road was wet and slippery (vide P. Ws: 5 
and 6); (iii) The tie-rod of the-bus was 
not found broken but onlv “opened” (dis- 
mantled) when it was examined by the 
expert motor mechanic. P. W. 8 or the 
dav following the accident. The hand- 
brake and the foot-brakes were also found 
in a bad condition: fiv) At the time of 
the accident the bus was negotiating a 
‘turn and passing through the habitation 
of village Kheri: (v) Immediatelv Lefore 
the accident the bus was making a zig-zag 
movement and was being driven at fast 
speed despite the protesis and shouts of the 
passengers asking the driver to slow down: 
(vi) The speed of the bus at the material 
time. according to P. W. 6. was about 30 
miles per hour: {vii) The bus overturned 
as a result of which L. Wazir Singh died 
at the spot and other passengers. includ- 
ing P. W. 5. received serious iniuries. 

9. The High Court further re- 
inforced its finding with an adverse in- 
ference against -the defendants drawn 
from the fact that the driver (defendant 3) 
who knew best the relevant facts. did not 
appear in the witness~stand to explain the 
circumstances. in which the accident oc- 
curred. In this connection it observed: 


“Buses do not. in such circumstances. 
normally and in the ordinary course. turn 
turtle. The transaction thus sneaks for 
itself: in other words res ipsa loauitur. 
and in the absence of explanation by de- 
fendant No. 3 and his emplover. gefen- 
dant No. 1, the established facts and cir- 
cumstances accompanying the fatal iniurv 
caused to the deceased clearlv raise € pre- 
sumption or at least permit an inference 
of negligence on the part of defendant 
No. 3. The Court below was thus c_earlv 
wrong in negativing negligence or the 
Part of defendant No. 3..... PENE PETE 

I would accordingly reverse the con- 
clusion of the Court below on this point 
and hold that the accident was due to the 
negligence of defendant No. 3 and was 
not inevitable which could not be odviat- 
ed by ordinary care. caution and skiil on 
his part.” 


10. On the above facts and the 
premises, the High Court eonculdec that 
the accident was due to the negligence of 
the driver and was “not inevitable which 
could not be obviated by ordinary care. 
caution and skill on his part”. In the re- 
sult. it awarded a decree for Rs. 21.400/- 
as damages against defendants 1 and 3 
with proportionate costs. limiting the lia- 
bility of the Insurance Company. Cefen- 
dant No. 2 to Rs. 2.000/- onlv. plus pro- 
portionat® costs. 


it. Hence this appeal. 

12. It is an undisputed fact that 
L. Wazir Singh died in the bus accident 
on 21-1-1955. It is further common 
ground that the bus while negotiating a 
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turn. had overturned causing fatal in- 
iuries to the deceased. and that at the re- 
levant time it was. being drivenibv Har= 
bans Singh defendant. an emplovee of the 
appellant Company. It is also admitted 
that the bus belonged to the appellant- 
company. The only issue in controversy 
is whether the accident involving the 
death of L. Wazir Singh. was caused due to 
the negligence of defendant 1 or both de- 
fendants 1 and 3 


13. Mr. Mehta. appearing for the 
appellant contends that the Hish Court 
while conceding that the plaintiffs’ wit- 
messes were not able to assign the reason 
for the accident. wrongly spelled out 
negligence on the part of the driver from 
the bald circumstance that the bus had 
overturned. It is submitted that the High 
Court committed an error .of law inas- 
much as it assumed that the overturning 
of the bus was res ipsa loquitur and had 
shifted the burden on the defendants to 
show that the accident and the conseauent 
death. of L. Wazir Singh was not due to 
their negligence. It is submitted that res 
ipsa loauitur is merely a Latin phrase and 
does not convev anv legal principle. Re- 
Iiance has been placed on this Court’s de- 
cision in Shvam Sunder v. State of Ratas- 
than. AIR 1974 SC 890. Mr. Mehta fur- 
ther maintains that the trial Court had 
correctly held on the basis of evidence on 
record. that the accident occurred due to 
the sudden breaking of the tie-rod and 
not due to any negligence on the part of 
the driver. 
tions appears to be well founded. 


14. Ordinarily. in Second Appeal 
it is not necessary for this Court to re- 
appraise the evidence on record because 
the first appellate Court is supposed to be 
the final Court of fact. Nevertheless, on 
the insistence of the Counsel for the appel- 
lant, we have examined the evidence on 
the record. We have no hesitation in hold- 
ins. in agreement with the High Court. 
that the evidence rendered bv P. Ws. 5. 6 
and 8 was reliable and cogent enough to 
establish facts which in their totalitv. un- 
erringly point to the conclusion that the 
accident was due to the negligence of the 
driver. defendant No. 3. 


15. Kali Ram, P. W. 5. was one of 
the passengers in the ill-fated bus. He. 
also. received injuries in the accident. For 
treatment of his injuries he remained in 
hospital for twenty davs. He was there- 
fore supposed to have personal knowledge 
and experience of the circumstances in 
which the accident occurred. He testified 
that the bus was overloaded. and the 
driver unheeding the protests and shouts 
of the passengers to go slow. was driving 
it at a fast speed. He further stated how 
near village Kheri. the vehicle after mak- 
ing zig-zag movements overturned causing 


To us. none of these conten-_ 
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the death of one passenger at the spot. 
and injuries to the witness and other pas- 
senvers, oe ae , l a 

16.2  Subedar..Ram Kishan. P. W. 6. 
is'a retired Army Officer and knows 
motor-driving. His house is just: near the 
place of the accident.. . According, to his 
estimate. the. speed of the bus. while it 
was negotiating the turn. just before the 
accident. was 30 miles.per hour and it was 
moving In a zig-zag manner. being not m 
the control of the driver. In cross-exa~ 
mination. the- witness accented a sugges- 
tion put by the defence. and stated that 
in his presence. the driver had told the 
police that the accident had occurred due 
to the breaking of the tie-rod. The wit- 
ness further conceded that there was a pit 
bv the side of the road. but repelled the 
suggestion that the tie-rod could be bro-. 
ken bv a sudden ierk at the turning, 

17. Raghbir Singh P. W. 8 was a 
motor mechanic. He examined the bus 
at the site on the 22nd January. Accord- 
ing to him, the tie-rod had not broken 
down. but had been “opened”. imnlving 
that it had been subseauently tampered 
with.. The witness found that the hand- 
brake and foot-brakes of the vehicle were 
in a bad condition. He did not find the 
pipe of the: hydraulic foot-brake 
broken condition- - k 

_18. For its finding that the acci- 
dent had taken place on account of the 
breaking of the tie-rod of the vehicle. the 
trial Court sought support from the evis 
dence of P. W. 5 and D. W. 6. It is manis 
fest that correctly read. the evidence of 
P. W. 6 does not justifv that conclusion. 
The mere fact that sometime after the ac~ 
cident: during police investigation. the 
driver !came out with the storv that the 
accident ‘occurred due to the breaking of 
the tie-rod. was no. ground to . believe. 
without demur. that such breaking was 
the cause of the accident. The evidence 
of the expert..D. W. 6. was dogmatic and 
worthless. His opinion was not based on 
an examination of the vehicle .and was 
rightly rejected by the High Court. On 
the other hand. the testimonv of P. W. 8 
who had examined the vehicle one. dav 
after the accident. was auite convincing. 
and it could reasonably lead to the con- 
culsion that the tie-rod of the vehicle had 
been tampered with and “untied” some- 
time after the accident. 


19. The defendants led oral evi« 
dence to prove that near the place of the- 
accident. there was a Dit in the road. and 
when the bus was negotiating a turn. its 
front wheel fell in that nit. and as a re- 
sult of this. fall, the tie-rod-end of the 
steering wheel broke loose and the bus 
went out of control. i 


20. In the first place. D. Ws. 2 
and 3. who were examined to substantiate 
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this story. did not sav that the wheel of 
the bus had fallen in that pit. Secondlv. 
the story of this pit and the breaking of 
the tie-rod. was not even faintly adum- 
brated in the written statement. It was 
subseauently , developed. as an after- 
thought, © 


21. Even if it is assumed for the 
sake of argument that one wheel of 
the bus had fallen into the vit. and the 
resultant shock broke the tie-rod causing 
the vehicle to zo out of control. then also 
that would not. when viewed in the light 
of the other circumstances of the case. 
negative. the inference of negligence on 
the part:of defendants I and 3. The nit 
was-according to Gordhan. D. W. 2. hard~ 
ly four feet in length and 6 inches deep. 
It was not in the mettled part of the road 
but in the kacha. berm. The bus was 
negotiating a turn. There. the road runs 
through the habitation of a villave. Tt 
was drizzling and the road was wet and 
slippery. The speed of the bus af the 
relevant time. according to P. W. 6 was 
30 miles per hour. and according to 
D. Ws. 2. 4 and 5 it was 25 miles per hour. 
The bus was overloaded. In these pecu- 
liar circumstances. a dutv was cast on the 
driver to. go dead slow. A speed of 25 
to 30 miles ner hour. in these conditions. 
and in this situation. at the turning of the 
road, would be imprudently excessive. 
Had the bus been properly maintained in 
a sound road-worthy condition. and used’ 
with due care and driven with due cau- 
tion. the tie-rod should not have broken 
loose by the fall of the wheel in a pit 
hardlv six inches deep. particularly when 
the upward thrust of the water in the 
pit would have largely absorbed the shock 
of the fall. The pit was in the kacha 
berm and not right in the mettled por- 
tion. The driver could have with ordi- 
nary care and deligence avoided. Thus. 
the breaking of the tie-rod — assuming 
it did break —- was. at best. a neutral cir- 
cumstance. 


22. As rightly pointed out by the 
High Court. buses in sound road-worthy 
condition. driven with ordinary care. do 
It would be for 
the driver who had special knowledge of 
the relevant facts to explain why the 
vehicle overturned. The maxim res insa 
loquitur would be attracted to such a case. 
Defendants 1 and 3 had failed to rebut 
the presumption of negligence that arose 
from the manifest circumstances of the 
case, 


23. In Barkway v. South Wales 
Transport Co. Ltd.. (1948) 2 All ER 460 a 
motor omnibus loaded with passengers 
was passing through a village when the: 
offside front tyre burst: the omnibus 
went over to the offside of the road. ' 
mounted the pavement. crashed into some ' 
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railings. and fell down an embankment. 
killing four of the passengers. including 
the vaintiff’s husband. On these facts. 
Asauith L. J. summarised the positicn as 
to the onus of proof thus: 

“If the defendants’ omnibus leaves 
the road and falls down an embankment. 
and this without more is proved. then res 
ipsa loquitur. there is a presumption that 
the event is caused by negligence on the 
part of the defendants. and the plaintiff 
succeeds unless the defendants can rebut 
this presumption.. 

(ii) It is no rebuttal for the d=2fen- 
dants to show. again without more. that 
the immediate cause of the omnibus leav- 
ing the road is a tvre~burst. since a tvre- 
burst per se is a neutral event consistent. 
and eaually consistent. with neligenz= or 
due diligence on the part of the defen- 
dants. When a balance has been kilted 
one wav. you cannot redress it bv adding 
an equal weight to each scale. The de- 
pressed scale will remain down. This is 
the effect of the decision in Laurie v. 
Raglan Building Co. Ltd.. (1941-3 All ER 
332) where not a tvre-brust but a skid 
was involved. 

(iii) To displace the presumption. the 
defendants must go further and prove (or 
it must emerge from the evidence as a 
whole) either (a) that the burst itsel? was 
due to a specific cause which does not con- 
note negligence on their part but points 
to its absence as more probable. or (b) if 
they can point to no such specific cause. 
that they used all reasonable care in and 
about the management of their tyras.” 

24. The above observations apply 
with greater force to the facts of the pre- 
sent case. 

25. Shvam Sunder’s case. AIR 1974 
SC 890 (supra). cited by Mr. Mehta does 
not advance this case. There. the radiator 
of the vehicle was getting heated fre- 
quently and the driver was pouring water 
therein after every 6 or 7 miles of iour- 


nev. It took the vehicle 9 hours to cover’ 


a distance of 70 miles and thereafter it 
suddenly caught fire. On these facts this 
Court. speaking through Mathew. J.. held 
that there was some defect in the mecha- 
nism and the driver was negligent in put- 
ting the vehicle on road. Since the 
driver could not explain the cause o? the 
accident which was within his exclusive 
knowledge and it was not possible for the 
plaintiff to give any evidence as to the 
cause of the accident. the maxim res ipsa 
loquitur was attracted to the case. 


26. Coming back to the instant 
case. it may be observed that the driver 
was admittedly an emplovee of the appel- 
lant-Companvy and at the relevant time 
he was acting in the course of his em- 
ployment. The vehicle was the property 
of the apnellant-Companvy under whose 
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management defendant 3 was working at 
the material time. It is well settled that 
where in an action for negligence the 
thing causing fatal injury to thè deceased 
and consequent pecuniary loss to the 
plaintiff is shown to be under the manage- 
ment of the defendant or his servants and 
the accident is such as in the ordinary 
course of events. does not happen. if those 
who have the management use proper 
care. that affords reasonable evidence. in 
the absence of explanation bv the defen- 
dants. that the accident arose from want 
of care. 

27. The appellant-Company w 
therefore fully liable for the negligent ae 
of its emplovee and the iniury resulting 
therefrom. 


28. No other point has been argued 
before us. ; 
ite 7 aie a all that has been 
uid above, the appeal fail j 
dismissed with costs. pp ene ae LOSBY 
Appeal dismissed. 





AIR 1976 SUPREME COURT 704 
(From: 1975 All LJ 191) 


A. N. RAY C., J., K. K. MATHEW 
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The State of Uttar Pradesh and 
others, Appellants v. Anghalia Hous- 
ing (P) Ltd. and others, Respondents. 

Civil Appeal No. 2046 of 1974, 
D/- 11-11-1975. 


(A) U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), 
Sec. 1 (3) and Sce, 2 (1) — Land held 
on 7-7-1949 by a limited lability 
company for purposes of housing 
scheme — Noti‘cation withdrawing 
exeription grantcd carlicr and ap- 
plying provisions of Act to the areas 
— Validity, 

The land measuring about 951 
acres was held on 7-7-1949 for the 
purposes of a housing scheme by a 
limited liability company, A specific 
declaration was made by the State 
Government under sub-section (2) of 
Section 2 declaring the areas of land 
as areas held and acquired for pub- 
lic purposes or works of public uti- 
lity within the meaning of Clause (c) 
of sub-section (1) of Section 2 of the 
Act and on the company’s repre- 
sentation the area was specifically in- 
cluded in the declaration made on 
1-7-1952 under Sec. 2 (1). (Para 3) 
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The Company took some steps 
for the furtherance of the housing 
scheme, A lay out plan was prepar- 
ed and some plots were booked by 
some intending purchasers, A major 
portion of the land was covered by 
forest which, because of certain res- 
trictions under the Forest Act, could 
not be cut. Hence no substantial 
progress was made in the execution 
of the housing scheme by the Com- 
pany. (Para 1) 

Eventually an agreement was en- 
tered into between the Company and 
the Government on September 28, 
1964 under which the restrictions of 
clearing the forests under the Forest 
Act were withdrawn on January 18, 
1966 and according to a licence issu- 
ed on May 21, 1966 for felling the 
trees, the Company cleared the jun- 
gle well within the time under the 
licence. Yet a notification under Sec- 
tion 1 (3) read with Section 2 (1) of 
the Act was issued by the Govern- 
ment on September 1, 1969 with- 
drawing the exemption granted ear- 
lier in the year 1952 and applying 
the provisions of the Act to all areas 
. in respect of which the exemption 
had been granted except the areas or 
parts thereof which have actually 
‘been utilized in execution of a hous- 
ing scheme before the date of this 
notification. . 

Held that the act of clearing the 
forest by felling the trees from the 
land and some other acts done by 
the Company before September 1, 
1969 were the only acts which were 
possible to be done in order to make 
the land useful for the purpose of 
the housing scheme, Therefore, the 
land had been actually utilized in 
execution of a housing scheme, As 
such the land remained outside the 
operation of the Act and was not 
covered by the notification dated 
September 1, 1969. 1975 All LJ 191, 
Affirmed, (Para 12) 


Mr, F. S, Nariman, Sr. Advocate, 
(Mr, O. P. Rana with him), for Ap- 
pellants; Mr, Yogeshwar Prasad and 
Miss Rani Arora Advocates, for Res- 
pondents. 

Judgment of the Court was de- 
livered by 

UNTWALIA, J.:— This is an ap- 
peal by special leave from the judg- 
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ment and order of the AHahabad 
High Court quashing the order dated 
March 26, 1970 of the Collector, 
Dehra Dun made in respect of the 
land measuring about 951 acres situat- 
ed in village Guljawari near the 
town of Dehra Dun. The said land 
belonged to and was in possession of 
one Lala Joti Prasad. On March 30, 
1949 Joti Prasad entered into an 
agreement with the Delhi Land and 
Finance Ltd., for development of the 
land under a housing scheme, The 
said company was given possession of 
the land, which as per the agree- 
ment, was to be sold to it. The Com- 
pany took some steps for the further- 
ance of the housing scheme, A lay 
out plan was prepared and some' 
plots were’ booked by some intend-' 
ing purchasers, A major portion of 
the land was covered by forest 
which, because of certain restrictions 
under the Forest Act, could not be 
cut. Hence no substantial progress- 
was made in the execution of the 
housing scheme by the Delhi Land &; 
Finance Ltd. This company trans-' 
ferred its rights to another company 
known as the Delhi Land Finance 
Housing and Construction (P) Ltd. 
Most of the events which will be 
narrated hereinafter happened when 
this Company was in possession of 
the land. Respondent No. 1 Angha- 
lia Housing (P) Ltd. was incorporat- 
ed on January 22, 1970 and the land 
was transferred to this Company on 
March 22, 1970. Hereinafter in this 
judgment by the Company would be 
meant the Company which was in 
possession of the land at the rele- 
vant time. 


2 The U. P., Zamindari Abo- 
lition and Land Reforms Act, 1950— 
hereinafter called the Act — came 
into force on July 1, 1951. Under the 
scheme of the Act on the issuance 
of a notification under Section 4 all 
estates of the intermediaries and the 
land comprised therein vested in the 
State of Uttar Pradesh. But because 
of certain exceptions and exemptions 
provided in the Act, the land in 
question remained outside its opera- 
tion, Section 1 (8) of the Act says: 


“It shall come into force at once 
except in the areas mentioned in 
Clauses (a) to (f) of sub-section (1) 


„of Section 2 where it shall, subject: 
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to any exception or. modification 
‘under sub-section (1) of Section 2, 
come into force on such date as the 
State Government may by notifica- 
tion published in the Gazette aproint, 
and different dates may be appointed 
for different areas and different pro- 
visions of this Act.” 

We may now read the relevant pro- 
visions of Section 2: 


“(1) The State Government may 
by notification in the Gazette epply 
the whole or any provision of this 
Act to any of the following areas or 
estates subject to such exceptions or 
modifications not affecting the sub- 
stance, as the circumstances of the 
case may require— 

(c) areas held and occupied for a 
public purpose or a work of public 
utility and declared as such by the 
State Government or acquired tnder 
the Land Acquisition Act, 1894; the 
United Provinces Land Acquisition 
(Rehabilitation of Refugees) Act, 
1948, the United Provinces Acquisition 
of Property (Flood Relief) (Tempo- 
rary Powers) Act, 1948, or any 
other enactment other than this Act, 
relating to acquisition of land for a 
public purpose; 

(2) The declaration of the State 
Government under Clause (c) of sub- 
section (1) shall be conclusive evl- 
dence that the land is held and oc- 
cupied for a public purpose or a 
work of public utility. 

Explanation— Any area held on 
the seventh day of July 1949, for the 
purposes of a housing scheme by a 
co-operative society registered under 
the Co-operative Societies Act, 1912, 
or a Society registered under the So- 
cieties Registration Act, 1860, or a 
limited liability company under the 
Indian Companies Act, 1913, shall be 
deemed to be held for a work of 
publie utility.” 


3. Although under the Expla- 
nation aforesaid the land would have 
been deemed to be held for a public 
utility, a specific declaration was also 
made by the State Government in 
exercise of its power under su9d-sec- 
tion (2) of Section 2 declaring that 
the areas of land held on the th 
July, 1949 for the purposes of a hous- 
ing scheme by a Limited Liability 


- 
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Company. were exempted as areas 
held and acquired for public purposes 
or works of publie utility within the 
meaning of Clause (c) of sub-section 
(1) of Section 2 of the Act. Since 
the area in question was not speci- 
fically included in the declaration 
made on July 1, 1952 under Section 
2(1) the Company applied to the 
Government to make a specific de- 
claration in respect of this area ie. 
951 acres, Eventually it was found by 
the Collector, Dehra Dun that this 
was an area to which the provisions 
of the Act were not applicable. As 
already stated a large part of the 
land constituted a reserve forest 
under Section 4 of the U. P. Private 
Forest Act, 1949, and therefore, 
could not be cleared without the 
specific permission of the authority 
concerned. 


4, A phased plan for the im- 
plementation of the housing scheme 
within a period of six years was 
mentioned in the Governments Iet- 
ter dated July 9, 1956 written to the 
Collector, Dehra Dun. But since no- 
thing substantial towards the imple- 
mentation of the housing scheme 
was done by the Company, a show- 
cause notice was issued on Novem- 
ber 29, 1958 asking it to show cause 
as to why the exemption of the land 
from the operation of the Act be 
not withdrawn. The Company show- 
ed cause and nothing happened. 
Eventually an agreement was enter- 
ed into between the Company and 
the Government on September 28, 
1964 under which the restrictions of 
clearing the forests under the Forest 
Act were to be withdrawn so that 
the housing scheme could be fully 
implemented, As a matter of fact 
such a restriction was withdrawn on 
January 18, 1966 and a licence was 
issued to the Company on May 21, 
1966 for felling the trees, The licence 
was valid for a period of two years 
but the time was extended by an- 
other two years. The Company clear- 
ed the jungle well within the extend- 
ed time under the licence, yet a 
notification under Section 1 (3) read 
with Section 2 (1) of the Act was 
issued by the Government on Sep- 
tember 1, 1969 withdrawing the ex- 
emption granted earlier in the year 
1952 and applying the provisions of 
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the Act to all areas in respect of 
which the exemption had been grant- 
ed except a few described in the 
said notification, The Collector of 
Dehra Dun held by his order dated 
March 26, 1970 that the land in 
question was not such as was ex- 
empted from the operation of the 
Act and that it was covered by the 
notification dated September 1, 1969 
under which the provisions of the 
Act were made applicable. The res- 
pondents filed a writ application in 
the High Court to challenge the said 
order. 


5. Substantially only 
points were urged before the 

urt:— 

(1) That the Company had taken 
several steps in execution of the hous- 
ing scheme and hence the land was 
not covered by the notification dated 
September 1, 1969 and subjected to 
the operation of the Act. 

(2) That in view of the agreement 
dated September 28, 1964 and several 
other representations on the part of 
the Government it was estopped from 
withdrawing the exemption of the 


two 
High 


operation of the Act in relation to the 


land in question and the action of the 
Government or the Collector was bad 
on the principle of promissory estop- 
pel. 


6. There was a difference of 
opinion on both the points between 
the two learned Judges of the High 
Court constituting the Division Bench 
which heard the writ petition. One of 
them rejected both the points and 
directed the dismissal of the writ peti- 
tion while both found favour with the 
other. The case was referred to a 
third learned Judge who in agree- 
ment with one of the judges, allowed 
the writ application accepting both 
the contentions put forward on behalf 
of the respondents. Hence this appeal 
by the State. 


7. We do not propose to enter 
into the question of estoppel in this 
case, as in our opinion, the judgment 
of the High Court is sustainable on 
the first ground alone, 


8. It is not in dispute that in 
view of the provisions of the Act 
engrafted in Sections 1 (3) and 2 (1) 
and the notification and the order 
issued earlier, the Act did not apply 


State of U. P. v. Anghalia Housing (P) Ltd. 


[Prs, 4-9] S.C. 707 


to the land in question, Then came 
the notification on September 1, 1969 
seeking to apply the Act to the 
lands of the housing scheme but pro- 
viding the certain exceptions, In the 
preamble of the notification there 
was a specific mention of the land 
in Chandanbani estate with which 
we are not concerned in this appeal 
but the general preamble was in the 
following terms: ; 


“AND WHEREAS THE Governor 
is further satisfied that it will not 
be in public interest to show con- 
tinuance of the said exemption in 
respect of such of the other areas of 
the State covered by the said notifi- 
cation of 1-7-52, as have not till now 
been utilized for purposes of housing 
scheme;” 

The operative portion of the notifica- 
tion said: 

“NOW, THEREFORE, in exer- 
cise of the powers conferred by sub- 
section (3) of Section 1, read with 
sub-section (1) of Section 2 of the 
said Act, and Section 21 of the U.P. 
General Clauses Act, 1904, the Gov- 
ernor is pleased to appoint Septem- 
ber 1, 1969 as the date with effect 
from which the whole of the said 
Act shall apply 


Steves eseese seeuee s esanres seeuse esses 


(ii) to all such other areas of the 
State as were declared under Clause 
(c) of sub-section (1) of Section 2 of 
the said Act as areas held and occu- 
pied for a public purpose or a work 
of public utility by Clause (6) of Re- 
venue (A) Department Notification 
No, 4098/IA-450/1951, dated July 1, 
1952 other than areas or parts there- 
of which have actually been utilized 
in execution of a housing scheme be- 
fore the date of this notification.” 


9. The findings of primary 
facts recorded in the judgment of the 
third learned Judge, and which could 
not be materially challenged before 
us are the following: . 


“(i) It had prepared (not submit- 
ted) the lay-out plan long ago. On 
31-12-1965, it had submitted a work- 
ing plan which was approved by the 
U. P. Government on 25-12-1968. 

_ (ii) It had entered into agree- 
ments with several persons for the 
sale of plots in the colony. 

(iii) It had written to the appro- 
priate authorities and actually ob- 
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tained sanction for water and electri- 
city connections. 


(iv) It had got the land surveyed 
in accordance with the agreement en- 
tered into with the Government in 
1964. 


(v) It had taken the soil conser- 
vation measures, as contemplated by 
the 1964, agreement. 


(vi) It had constructed roads in 
the colony.” 


10. The question for conside- 
ration is whether the land in ques- 
tion had “actually been utilized in 
execution of a housing scheme” 
within the meaning of the expression 
used in the notification dated Sep- 
tember 1, 1969, Facts mentioned in 
items (i), (ii) and (iii) above were 
the steps taken by the Company long 
before the agreement dated Septem- 
ber 28, 1964. Perhaps the construc- 
tion of roads, if any, was also done 
before, But facts in items (iv) and 
(v) were the steps taken pursuant to 
the agreement aforesaid, One major 
step taken after removal of the ban 
under the Forest Act was the fell- 
ing of trees and the clearing of the 
jungle well within the extended time 
allowed under the licence. The point 
for consideration is whether by the 
acts aforesaid the land had been ac- 
tually utilized in execution of the 
housing scheme, If the answer be in 
the affirmative then the land remain- 
ed outside the operation of the Act 
and was not covered by the notifica- 
tion dated September 1, 1969. On the 
- other hand, if the answer be in the 
negative then the land was so cover- 
ed. 


11. It was pointed out on he- 
half of the Government that the 
Company had applied on September 
20, 1966 to the prescribed authority 
under Section 6 of the U. P., (Regu- 
lation of Buildings Operations) Act, 
1958 for undertaking or carrying out 


the development of the site in the 
area which was a regulated area 
under this Act. The  preszribed 


authority had asked the Company to 
do certain things in its letter dated 
December 16, 1966. The Company 
slept over the matter and did not 
resubmit anything until December 
26, 1969, three months after the 
issuance of the notification withdraw- 
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ing the exemption. On the other 
hand counsel for the Company sub- 
mitted that it had taken several 
steps before, it was still prepared to 
stick to the agreements entered with 
various persons for allotment and sale 
of plots in the colony, before the clear- 
ing of the jungle, no further develop- 
ment of the site was possible and per- 
mission under Sec. 6 of the U. P. 
Act of 1958 became necessary only 
after the clearance of the jungle. It 
was, therefore. contended on behalf 
of the respondents that whatever 
was possible to be done in execution 
of the housing scheme until the 
notification dated September 1, 1969 
was issued had been done and the 
land had been actually utilized in 
execution of such a scheme. In our 
opinion the contentions put forward 
on behalf of the respondents is well 
founded and must be accepted as 
correct. 


12. Until the ban in the way 
of the clearing of the forest was re- 
moved and the land was made free 
from It, no further development such 
as laying out plan, carving out plots 
etc, etc. was possible to be done. It 
seems that the Company had not 
undertaken the construction of any 
building or house. The business of 
the Company was to make the land 
fit for building purposes, carve out 
plots, construct roads, sell the plots 
to various allottees or intending pur- 
chasers who were to build their own 
houses on the plots. The question of 
taking sanction under the U. P. Act 
of 1958 arose only after the clearing 
of the jungle, The act of clearing the 
forest by felling the trees from the 
land and some other acts done by 
the Company before September 1, 
1969 were the only acts which were 
possible to be done in order to make 
the land useful for the purpose of 
the housing scheme. In our opinion, 
therefore, the land had been actual- 
ly utilized in execution of a housing 
scheme, According to Shorter Ox- 
ford English Dictionary, 3rd edition, 
the word ‘Utilize’ means “to make 
useful”. Viewed in the light of the 
said meaning it is clear to us that 
the land was made useful in execu- 
tion of the housing scheme i.e. to 
say in the process of the execution 
of the housing scheme, The question 
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of further development of the land 
arose only after the clearance of the 
forest. The Collector of Dehra Dun 
by the impugned order held that the 
provisions of the. Act were applicable 
to the land, The Company could not, 
therefore take permission under the 
U. P. Act of 1958 from the prescrib- 
ed authority nor could any further 
act for fully implementing the hous- 
ing scheme be done. The felling of 
the trees was complete within the 
time allowed and, therefore, actual 
utilization of the land in the process 
of the housing scheme was made, in 
the sense of utilizing the land to the 
extent it was possible to utilize It. 
In our judgment the High Court was 
right in holding that the land in 
question is not covered by the noti- 
fication dated September 1, 1969 and 
in quashing the order of the Collec- 
tor dated March 22, 1970. We may, 
however observe that if the housing 
scheme is not fully implemented 
within a reasonable time from today 
and actual utilization of the land by 
full and complete implementation of 
the housing scheme is unnecessarily 
delayed then it will be open to the 
Government to take further steps 
for the application of the provisions 
of the Act to the land in question or 
any portion thereof in accordance 
with law: 


13. For the reasons stated 
above, we dismiss this appeal with 
costs. 

Appeal dismissed. 
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Sheo Kuer v. Nathuni Prasad 
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— Arpannama executed by her in 
favour of deity in respect of one-fifth 
land of her estate held valid — A. F. 
0. D. No. 152 of 1959, D/- 3-10-1964 
(Pat), Reversed. 


A Hindu widow possessing a 
widow’s estate cannot alienate the 
property which has devolved on her 
except for special purposes, To sup- 
port an alienation for purely world- 
ly ‘purposes she must show neces- 
sity but she has a larger power of 
disposition for religious and charit- 
able purposes or for those purposes 
which are supposed to conduce to 
the spiritual welfare of her husband. 
AIR 1957 SC 434, Foll. (Para 9) 


The Hindu system recognises 
two sets of religious acts: those which 
are considered as essential for the 
salvation of the soul of the deceas- 
ed and others which, though not es- 
sential or obligatory, are still pious 
observances which conduce to_ the 
bliss of the deceased’s soul. The 
powers of a Hindu female to alienate 
property are wider in respect of 
acts which conduce to the spiritual 
benefit of her deceased husband, The 
widow is entitled to sell the pro- 
perty, even the whole of it, if the 
income of the property is not suffi- 
cient to cover the expenses for such 
acts. In regard to alienations for pi- 
ous observances, which are not essen- 
tial or obligatory, her powers are 
limited to alienating only a small 
portion of the property. AIR 1922 
PC 261, Rel. on. (Para 9) 


Whether the alienation is of a 
reasonable portion of the property is 
not a matter to be decided on prece- 
dents because what is reasonable 
must depend upon the facts and cir- 
cumstances of each case, But an 
alienation of a one-fifth portion can- 
not be said to be unreasonable and 
excessive, A. F. O. D. No. 152 of 1959, 
D/- 3-10-1964 (Pat), Reversed. 

(Para 11) 
Cases Referred: Chronological Paras 
AIR 1957 SC 434 = 1957 SCR 452 


9, 10 
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The Judgment of the Court was 
delivered by 


CHANDRACHUD, J.:— One Tri- 
lok Prasad Singh, who was the last 
male holder in his line, died on May 
12, 1948 leaving behind his widow 
Kachnar Kuer and his step-mother 
Sheo Kuer. On February 12, 1956 
Kachnar Kuer executed two register- 
ed deeds. By one of these she 
adopted a son to her deceased hus- 
band and by the other, which is des- 
cribed as a Deed of Arpannama, she 
created a religious endowment in 
the name of Sri Gopalji and appoint- 
ed her mother-in-law Sheo Kuer as 
a shebait. 


2. Respondents 1 and 2, 
claiming to be reversioners, filed suit 
No, 16 of 1956 in the court of the 
First Subordinate Judge, Gaya, for a 
declaration that the two deeds were 
void and illegal and were not bind- 
ing on their reversionary interest. 
Kachnar Kuer was defendant 1, the 
adopted son was defendant 2 and 
Sheo Kuer was defendant 3 to the 
suit. 

3. During the suit, the de- 
fendants were evidently of one mind 
and they contended by their written 
statements that the impugned dezds 
were executed under the authority. 
given by the deceased Trilok Prasad 
Singh and that respondents 1 and 2 
had no right to bring the suit after 
June 17. 1956 when the Hindu Suc- 
cession Act, 1956 came into force. ., 


4. The trial court dismissed 
the suit holding that Trilok Prasad 
Singh had given authority to Kazh- 
nar Kuer to make an adoption and to 
create an endowment and therefore 
both the deeds were valid. 


5. Against the dismissal of 
their suit, respondents 1 and 2 filed 
First Appeal No. 152 of 1959 in the 
High Court of Patna. By its judg- 
ment dated October 3, 1964 the 
High Court allowed the appeal and 
decreed the suit holding that Trilok 
Prasad Singh had not given autio- 
rity to Kachnar Kuer to take a son 
in adoption and under the Banaras 
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School of Hindu Law by which the 
parties were governed, an adoption 
made by a widow without the autho- 
rity of her husband was invalid. 
The High Court also held that Trilok 
Prasad Singh had not authorised 
Kachnar Kuer to create a religious 
endowment over any part of his pro- 
perty and since by the Arpan-nama 
a large piece of property was dedi- 
cated to the deity, the dedication 
was void. On the question whether, 
after the coming into force of the 
Hindu Succession Act, respondents 1 
and 2 as reversioners could maintain 
the suit, the High Court held that 
on the material date Kachnar Kuer 
was not in possession of the property 
and therefore her limited estate 
could not ripen into an absolute 
estate under the Hindu Succession 


_ Act. 


6. Kachnar Kuer made an ap- 
plication to the High Court for a 
certificate of fitness to appeal to this 
Court and the High Court by its 
order dated May 10, 1965 granted a 
certificate of fitness under Article 
133 (1) (b) of the Constitution, But 
after the petition of appeal was lodg- 
ed in this Court, Kachnar Kuer join- 
ed hands with respondents 1 and 2 
and purported to enter into a com- 
promise dividing the property left 
by Trilok Prasad Singh between 
themselves, The appellant, Sheo 
Kuer, who was appointed as a she- 
bait under the deed of Arpan-nama 
has thereafter, obtained special leave 
to appeal to this Court from the 
judgment of the High Court. We are, 
in this judgment, concerned with 
Sheo Kuer’s appeal, not with the ap- 
er filed by Kachnar Kuer by certi- 
cate. 


T. The High Court has re- 
jected the evidence led to show that 
Trilok Prasad Singh had given 
authority to Kachnar Kuer to make 
an adoption to him. The finding that 
the adoption is without the authority 
of the husband and therefore void is 
not challenged before us either by 
Kachnar Kuer or by the adopted son 
and that finding must therefore be 
confirmed. 

'8. Since the evidence on the 
other question as to whether Trilok 
Prasad Singh had given authority to 
Kachnar Kuer to create a .religious 
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endowment was closely linked. with 
the question regarding the authority 
to adopt and since the pattern of 
evidence on both the question is 
identical, the High Court held that 
Kachnar Kuer did not either have 
the authority of her husband to in- 
stal the deity or dedicate any pro- 
perty to the deity. This finding is 
not challenged before us by Sheo 
Kuer, the shebait appointed under the 
Arpan-nama, and therefore we must 
proceed on the basis that the dedica- 
tion was created by Kachnar Kuen 
a the authority of her hus- 
band. 


o 9, The point involved for de- 
termination in the appeal thus re- 


lates to the powers of a Hindu fe-. 


male on whom property has devolved 
upon the death of her husband, to 
alienate the property for religious 
purposes, This question has been the 
subject-matter of several decisions of 
the Indian High Courts as also of 
the Judicial Committees, These deci- 
sions, beginning with one of the ear- 
liest pronouncements on the subject 
“in Collector of Masulipatam v. Cava- 
Iy Vencatanarainappa, (1861) 8 Moo 
Ind App 529 (PC) upto the decision 
of this Court in Kamala Devi v. 
‘Bachu Lal Gupta, 1957 SCR 452 = 
(AIR 1957 SC 434) have been dis- 
cussed with fulness and clarity by 
Mr, Justice Bijan Kumar Mukherjea 
in his Tagore Law Lectures on the 
Hindu Law of Religious and Chari- 
table Trust.* It is unnecessary to 
analyse the various decisions which 
the learned author has considered be- 
cause the true position on the sub- 
ject is crystallised in the decision in 
Kamala Devi’s case, The law must 
now be taken as well-settled that a 
Hindu widow possessing a widow’s 
estate cannot alienate the property 
which has devolved on her except 
for special purposes, To support an 
alienation for purely worldly pur- 
poses she must show necessity but 
she has a larger power of disposi- 
tion for religious and charitable pur- 
poses or for those purposes which 
are supposed to conduce to the spiri- 
tual welfare of her husband, As point- 


ed out by the Privy Council in Sar- 
dar Singh v. Kunj Behari, 49 Ind 


*Ed, 1962, pp. 81 to 87, 
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App 383 = (AIR 1922 PC 261). the 
Hindu system recognises two sets ofj. 
religious acts: those which are consi- 
dered as essential for the salvation of 
the soul of the deceased and others 
which, though not essential or obli- 
gatory, are still pious observances 
which conduce to the bliss of the de- 
ceased’s soul, The powers of a Hindu 
female to alienate property are wi- 
der in respect of acts which conduce 
to the spiritual benefit of her de- 
ceased husband. The widow is en- 
titled to sell the property, even the 
whole of it, if the income of the 
property is not sufficient to cover 
the expenses for such acts. In regard 
to alienations for pious observances, 
which are not essential or obligatory, 
her powers are limited to alienating 
only a small portion of the property. 


10. Applying the principle ac- 
cepted in Kamala Devi’s case (AIR 
1957 SC 434) the simple question 
for decision, in view of the fact 
that the Arpan-nama was executed 
for a merely pious purpose and not 
for an essential or obligatory pur- 
pose, is whether the alienation ef- 
fected by Kachnar Kuer in favour of 
the deity is of a reasonable portion 
of her husband’s property. Respon- 
dents 1 and2, in paragraph 7of their 
plaint, passingly mentioned that 
Kachnar Kuer had transferred “a 
considerable portion” of the proper- 
ties left by her husband, In para- 
graph 13 of the written statement 
which Kachnar Kuer filed on behalf 
of herself and her adopted son, it 
was stated that in view of the fact 
that Trilok Prasad Singh had left 
about 150 Bighas of land, the aliena- 
tion of about 30 Bighas in favour of 
the deity could not be said to beun- 
reasonable or excessive, One hund- 
red and fifty Bighas are treated in 
the area as roughly equal to 90 acres 
so that 30 Bighas come to about 18 
acres, Whether the alienation for a 
pious purpose is of a reasonable por- 
tion of the property must necessari- 
ly depend upon the total extent of 
the property which -has devolved 
upon the widow. The mere circum- 
stance that 100 acres are alienated 
by the widow for a pious purpose 
will not justify the setting aside of 
the alienation on the ground that 100 
acres is large property, The High 
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Court without adverting to the fact 
that the widow had alienated only a 
one-fifth portion of the proparty 
which had devolved upon her. weld 
that “a dedication of a large part of 
the property, more than 18 acres: of 
land, cannot be defended on the 
part of a holder of a widow’s estate 
REIRA, ” This is all that the High 
Court has to say on the point and 
obviously, what it has said is not 
enough or relevant for invalidating 
the alienation. 

11. Whether the alienation is 
of a reasonable portion of the pro- 
perty is not a matter to be decided 
on precedents because what is rea- 
sonable must depend upon the facts 
and circumstances of each case. But 


an alienation of a one-fifth portion . 


cannot be said to be unreasonable 
and excessive. The finding of the 
High Court must therefore be set 
aside and along with it its judgment 
allowing the reversioner’s appeal and 
decreeing their suit. 

12. We therefore hold that the 
Arpan-nama executed by Kachnar 
Kuer in favour of the deity is law- 
ful and valid. In the result we al- 
low the appeal, set aside the judg- 
ment of the High Court and direct 
that the suit filed by responderts 1 
and 2 shall stand dismissed ‘with 


costs. 
Appeal allowed. 
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(Mr. S. P. Nayar Advocate with him), 


for Appellant in C. A. No. 972 of 1968 
Sea Respondent in C. A. No. 973 
0 P 


M/s. S. M, Jain and J. P. Goyal, 
S. K. Jain and Shripal Singh Advo- 
cates, for Respondent in C. A. No. 
972 of 1968 and for Appellant in C. 
A. No. 973 of 1968. 


Judgment of the Court was deli- 
vered by 


FAZL ALI, J.:— This is a de- 
fendant’s appeal by certificate granted 
by the Hish Court of Allahabad un- 
der Art. 133 (1) of the Constitution of 
India. The plaintiff which is a regis- 
tered partnership firm at Benaras 
dealing in Bidi tobacco filed the pre- 
sent suit for damages against the de- 
fendant Union of India on the alle- 
gation that it had despatched a con- 
signment containing tobacco at Bena- 
ras for Gaya in Bihar for delivery 
to the firm Chaturbhai M. Patel and 
Co. at Gaya. This consignment was 
booked under Invoice No. 107 Rail- 
way Receipt No. 89551 dated July 9. 
1954. The plaintiffs allegation was 
that due to negligence of the Roil- 
way the identical goods despatched 
by the plaintiff did not reach the 
consignee at Gaya but the goods con- 
taining inferior type of tobacco reach- 
ed there which caused serious loss to 
the plaintiff. The suit was filed after 
notice under Section 80 of the C. P.C. 
was given. The plaintiff also claim- 
ed refund of the excise duty which 
was paid by the plaintiff. The suit 
was resisted by the defendant main- 
ly on the ground that due to fraud 
and collusion between the plaintiff 
in Benaras and his father’s firm in 
Gujarat, the consignment at Benaras 
was interchanged by manipulation 
and deliberation so that the inferior 
goods were sent to Gaya and the 
superior goods were sent to Gujarat 
which were sold by the firm at Guia- 
rat and huge profit was earned by 
the aforesaid firm. 
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2. The Trial Court framed a 
number of issues and accepted the 
defence .and accordingly dismissed 
the suit, The plaintiff then filed an 
appeal in the High Court of Allaha- 
bad which reversed the judgment and 
decree of the Trial Court and decreed 
the plaintiff’s suit for damages but 
refused to pass a decree regarding 
the amount of the excise duty said 
to have been paid by the plaintiff. 


3. Mr. Gobind Das appearing 
for the appellant submitted that 
there were number of suspicious cir- 
cumstances which clearly went to 
show that some amount of fraud had 
been played on the defendant by the 
collusion of the plaintiff with his 
father at Gujarat whose firm was 
known as Mangal Bhai Prabhu Das. 
In support of his contention he has 
relied on three or four circumstances 
which have been fully discussed by 
the High Court. 


å. On a perusal of the judg- 
ment of the High Court we find 
that the case is concluded by findings 
of fact and normally. the appellant 
could not have been granted the cer- 
tificate for leave to appeal but for 
the fact that the judgment of the 
High Court was one of reversal and 


the valuation of the suit was over 
Rs. 20.000/-. Nevertheless the High 
Court has discussed the suspicious 


circumstances relied upon by the de- 
fendant/appellant and has held that 
there was no conclusive or reliable 
evidence to prove the fraud or col- 
lusion as alleged by the defendant. 
One of the circumstances was that on 
June 9, 1954 a consignment of 191 
bags of tobacco was booked by Man- 
gal Bhai Prabhu Das the father of 
_ the plaintiff from Railway Station 
Vasad in Gujarat to Indian Zarada 
Factory, Benaras which was owned 
by the plaintiff. This consignment 
was taken delivery of by one Mohan- 
lal an agent of the Indian Zarada 
Factory at Benaras and was reware- 
housed in the bonded warehouse of 
the Factory at Benaras. On the same 
day the consignment of the plaintiff 
was also warehoused at the same 
place. Thereafter a forwarding note 
was presented at Benaras onJune 24, 
1954 on behalf of the Indian Zarada 
Factory for despatch of 174 bags of 
tobacco to his. father Mangal Bhai 


Prabhu Das Patel in Gujarat on the 
pround that the goods were of an 
inferior quality. It is said that the 
goods of inferior quality were deli- 
berately despatched to Gaya, where- 
as the other consignment was sent to 
Gujarat by changing the marks on 
the bags. The High Court, however, 
has pointed out that there was ab- 
solutely no evidence to show that. 
such a manipulation or changing the 
marks was done either by the plain- 
tiff or his agent at Benaras. 


5. Similarly reliance was plac- 
ed on the: fact that although the 
consignment reached Gaya on July 
17, 1954 yet the delivery of the 
aforesaid consignment was taken by 
the plaintiff’s cousin at Gaya more 
than a month thereafter ie. on 
August 25, 1954 and that too after 
the Railway authorities at Gaya 
wrote a letter to the consignee on 
August 23, 1954. The High Court has 
pointed out that there is no evidence: 
to show that the consignee at Gaya 
knew that the goods had arrived 
there on July 17, 1954, and the let- 
ter which was sent to the uncle of 
the plaintiff at Gaya was received by 
him after along time, There is no 
doubt that there was some amount 
of negligence on the part of the Rail- 
wav authorities because they wrote 
a letter to the consignee at Gaya 
more than a month after the goods 
were received and if they had sent 
the letter immediately after receipt 
of the consignment, and if in spite 
of that there was delay in taking de- 
livery, something. could be said for: 
the plaintiff, 


6. Lastly it was’ urged by 
Mr. Gobind Das for the appellant 
that the plaintiff who was the 
owner ofthe Indian Zarada Factory at 
Benaras and his father who was the 
owner of the firm in Gujarat appear 
to have entered into a conspiracy to 
defraud the defendant in view of 
their close relationship. The High 
Court has rightly pointed out that 
the plaintiff is a separated son and 
has nothing in common with his 
father, except the business in toba- 
eco which is carried on at two dif- 
ferent places. It has also been point- 
ed out by the High Court that the 
father has married.a second wife 
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and that shows that there is no ełose 
affinity between the plaintiff and 
his father. Furthermore. there is ab- 
solutely no evidence to show any 
prior meeting of minds between the 
plaintiff and his father before the 
consignment was sent either to Guja- 
rat or Gaya so as to raise an infer- 
ence that these two persons had 
hatched up a conspiracy in’ order to 
defraud the defendant. This argu- 
ment, therefore, has no force and 
must be overruled. 

7. The High Court has eare- 
fully considered the various cireum- 
stances relied upon by the appellant 
and has held that they are not at all 
conclusive to prove the case of fraud. 
It is well settled that fraud like any 
other charge of a criminal offence 


whether made in civil or criminal. 


proceedings, must be established be- 
yond reasonable doubt: per Lord At- 
kin in A. L. N. Narayanan Chettyar 
v. Official Assignee, High Court Ran- 
goon, AIR 1941 PC 93. However sus- 
picious may be the circumstances, 
however strange the coincidences, 
and however grave the doubts, sus- 
picion alone can never take the 
place of proof, In our normal life 
we are sometimes faced with unex- 
plainable phenomenon and strange 
coincidences, for, as it is said, truth 
is stranger than fiction. In these cir- 
cumstances, therefore, after going 
through the judgment of the High 
Court we are satisfied that the ap- 
pellant has not been able to make 
out a case of fraud as found by the 
High Court, As such the High Court 
“was fully justified în negativing the 
plea of fraud and in decreeing the 
suit of the plaintiff. 


g. Cross objections have been 
fled by the plaintiff respondent for 
disallowing the amount of excise 
duty paid by the plaintiff. After 
perusing the judgment of the High 
Court, we find absolutely no merit 
in these cross objections. 


9, The result is that, that the 
appeal and the cross objections are 
dismissed, but in the circumstances 
of the case without any order as to 
pi Appeal and eross objections 

dismissed. 


Lachmi Narain v. Union of India 


i AL Be. 


AIR 1976 SUPREME COURT 714 
(From: Delhi)* : 
Y: V. CHANDRACHUD, R. S. SAR- 
KARIA AND A, C. GUPTA, JJ. 


Lachmi Narain ete. ete, Appel 
lants v, Union of India & ors. Res- 
pondents. 


Modi Spg. and Wvg. Mills Co. 
Ltd. (In C. A. Nos. 2221-2225) Inter- 
veners. 

Civil Appeals Nos, 2221-2295, 
ph and 2524 of 1972, D/- 25-11- 


(A) Union Territories (Laws} Act 
(1950), See. 2 — Notification dated 
4-12-1957 issued under purporting te 
amend Sec. 6 (2) of Bengal Finance 
(Sales Tax) Act, 1941 (as extended to 
Delhi) — Invalid’ — Powers of Cen- 
tral Government under S. 2 — Statu- 
tory limits. ILR (1972) 1 Delhi 475, 
Reversed — (ü) Bengal Finance 
(Sales Tax) Act (1941), Sec. 6 (2) — 
(Gi) General Clauses Aet (1897), Sec- 
tion 21}. . 


_ The impugned notification, dated 
7-12-1957, purporting to substitute 
the words “such previous notice as 
it considers reasonable” for the words 
“not less than three months notice” 
in Section 6 (2). of the Bengal Ac 
is beyond the powers of the Central 
Government, conferred on it by Sec- 
tion 2 of the Laws Act. In conse- 
quence, the notifieations, dated 1-4- 
1958, 19-9-1959. 29-6-1966 and 31-7- 
1970, in so far as they withdrew 
the exemptions from tax in the case 
of durries, pure silk, country liquor, 
kirayans articles ete. without com- 
plying with the mandatory require- 
ment of not less than three months 
notice enjoined by Section 6 (2) of 
the Bengal Act, are also invalid and 
ineffective, ILR (1972) 1 Delhi 475, 
Reversed; AIR 1958 SC 909 and AIR 
1975 SC 1389 and AIR 1970 SC 1436. 
and AIR 1970 SC 126, Dist. Case 


*((1) L. P. A. No, 53 of 1971, D/- 18-11- 
1971 = reported in TLR (1972) £ 
Delhi 475; | 
(2) C. W. Ps. Nos. 622, 640, 643 and 
649 of 1971 and 281 of 1972; and 
C W. P. No. 1052 of 1971, D% 
99-3-1972 and 5-1-1972 — (Delhi) 
respectively.) 
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1976 
law discussed, (Paras 74, 77, 89 
81, 82) 
The power given by Section 2 
exhausts itself on extension of the 
enactment; it cannot be exercised re- 
peatedly or subsequently to such ex~ 
tension. Nor can the power be used 
fer a purpose other than that of ex- 
tension. 


Further “Modifications” which 
are not necessary for, or ancillary 
and subservient to the purpose of ex- 
tension, are not permissible, And, only 
such “modifications” can be legitima- 
tely necessary as are required to ad- 
just, adapt and make the enactment 
suitable to the peculiar local condi- 
tions of the Union Territory for carry~ 
ing it into operation and effect. Such 
alterations as involve a change in any 
essential feature, of the enactment or 
the legislative policy built into it, 
are not covered. (Paras 59, 60) 


The notification, dated 7-12-1957, 
transgresses these limits at least, in 
two respects: Firstly, the power has 
not been exercised contemporaneously 
with the extension or for the purposes 
of the extension of the Bengal Act to 
Dethi, Secondly, the alteration pur- 
ports to change the essential features 
of sub-s. (2) of Sec. 6, and the legis- 
lative policy inherent therein. 

(Paras 60, 61, 65, 68, 69) 


(B) Interpretation of Statutes — 
Provision whether mandatory or 
directory — Rule of construction, 


The primary key to the problem 
whether a statutory provision is 
mandatory or directory, is the inten- 
tion of the law-maker as expressed 
in the law itself. The reason behind 
fhe provision may be a further aid 
to fhe ascertainment of that inten- 
tion. If the legislative intent is ex- 
pressed clearly and strongly in im- 
perative words, such as the use of 
“must” instead of “shall”, that will 
itself be sufficient to hold the provi- 
sion to be mandatory, and it will 
not be necessary to pursue the en- 
quiry further. If the provision is 
couched in prohibitive or negative 
language, it‘can rarely be directory; 
the use of peremptory language in a 
negative form is per se indicative of 
the intent that the provision is to be 
mandatory. (Para 66) 
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Cases Referred: Chronological Paras 
ATR 1975 SC 1389 = 1975 BBCJ 456 


74 
AIR 1974 SC 1660 = (1974) 2 SCR 
42 


879 
AIR 1970 SC 126 = (1970) 1 SCR 317 
- əl, 42, 78 
a 1970 SC 1436 = (1970) 2 SCR 
00 75 


AIR 1965 SC 895 = (1965) 1 SCR 
68 


970 , 
ATR 1959 SC 609 = 1959 Supp (2) 
SCR 87 81 


‘AIR 1958 SC 909 = 1959 SCR 427 


40, 71 

AIR 1954 SC 569 = (1955) 1 SCR 290 
29, 38, 57 

ATR 1951 SC 332 = (1951) SCR 747 
38, 41, 45, 48, 


5l, 57, 58, 62, 64, 69 
AIR 1947 FC 32 = (1947) FCR 116 


48 

(1931) 46 CLR 73 48 
(1918) 57 SCR 150 (Canada) = 42 
DLR 1 . 48 
(1880) 5 Ind App 178 = ILR 4 Cal 
172 (PC) 47 


M/s. A. K, Sen and Sarjoo Pra- 
sad, a Advocates, (M/s. Balram Sen- 
gal and C. P. Lal, Advocates with 
them), for Appellants in CAs. 2221- 
2225/72: Mr. B. Sen Sr. Advocate, 
(Mr. S. P. Nayar and Mr. M. N. 
Shroff, Advocates with him), for Res- 
pondents 2-3; (In CAs. 2221-2225/72) 
and (for Respondents 1-4 in CAs. 


1801), Mr. S. V. Gupte, Sr. Advo- 
cate, (Mrs. Leila Sait and 
Mr. U. K. Kaithan, Advocates, 
with him), for interveners in (CAs. 


2221-2225/72) and Appellants in (CAs. 
2524/72); Mr. M. C. Bhandare, Sr. 
Advocate, (M/s. Sardar Bahadur 
Saharya, B. N. Kirpal and V. B. 
Saharya, Advocates with him), for 
Appellant in CA. 1801/72. 


The Judgment of the Court was 
delivered by 


SARKARIA, J.:— Whether the 
Notification No. SRO-2908, (39087) 
dated December 7, 1957 issued by 
the Central Government in purported 
exercise of its powers under Sec. 2 
of the Union Territories (Laws) Act, 
1950, is ultra vires the Central Gov- 
ernment, is the principal question 
that arises in these appeals which 
will be disposed of by a common 
judgment. 
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2. The question has arisen in 
these circumstances: Section 2 of the 
Part C States (Laws) Act, 1950, em- 
powered the Central Government to 
extend by notification in the Official 
Gazette, to any Part C State, or to 
any part of such State, with suck re- 
strictions and modifications as it 
thinks fit, any enactment whick is 
in force in a Part A State. In exer- 
cise of this power, the Central Gov- 
ernment by a Notification No. SRO 
615 dated the 28th April 1951, ex- 
tended to the then Part C State of 
Delhi, the Bengal Finance (Sales-tax) 
Act, 1941 (for short, the Bengal Act), 
with, inter alia, these modifications: 


"In. sub-section (2) of Sec 6,— 


Schedule’, the words “add ta or 


omit or otherwise amend the Sehe- 
dule” shall be substituted”, 
3. For the Schedule of the 


Bengal Act, this Notification substi- 
tuted a modified Schedule of goods 
exempted under Section 6. The rele- 
vant items in the modified Schedule 
were as follows: 

“8 Fruits, fresh and dried (ex- 
cept when sold in sealed containers). 

11. Pepper, tamarind and chil- 
lies. 

14. Turmeric, 

16. Ghee 

17. Cloth of such descripticn as 
may from time to time be specified 
by notification in the Gazette cost- 
ing less per yard than Rs, 3/- or 
such other sum as may þe specified. 

21A. Knitting wool.” 


4. Section 6 of the Bengal 
Act after its extension to Delhi, as 
modified by the said Notification, 
reads thus: _ 

"(1) No tax shall be payable 
under this Act on the sale of goods 
specified in the first column of the 
Schedule subject to the conditions and 
exceptions if any set out in the cor- 
responding entry in the — second 
column thereof. 


(2) The State Government after 
giving by Notification in the Cfficial 


Gazette not Jess than 3 months’ no- 


tice of its intention so to do may by 
like notification add to or omit from 
or otherwise amend the Schedule and 
thereupon the Schedule shall be 


deemed to be amended accordingly.” 
(emphasis supplied) 

5. By a Notification, dated 
1-10-1951, in sub-section (1) of Sec- 
tion 6, the words “the first column 
of” were omitted and for the words 
“in the corresponding entry in the 
second column thereof” the word 
“therein” was substituted. 


«6. By a notification country 
liquor was included in the Schedule 
as item No, 40 of exempted goods 
with effect from 19-4-1952. 

G On 1-11-1956, as a result 
of the coming into force of the States 


Reorganisation Act, 1956, and the 
Constitution (Seventh Amendment) 
Act, 1956, Part C States were 


abolished. Part C State of Delhi be- 
came a Union Territory and the 
Delhi Legislative Assembly was also 
abolished. In 1956, Part C State 
(Laws) Act, 1950 (hereinafter refer- 
red to as Laws Act) also became the 


Union Territories (Laws) Act, 1950, 
with necessary adaptations. 
8. On 1-12-1956, Parliament 


passed the Bengal Finance (Sales-tax) 
(Delhi Amendment) Act, 1956 which 
introduced amendments in different 
sections of the Bengal Act as applic- 
able to Delhi. It made only two 
changes in Section 6. Firstly, the 
word ‘Schedule’, wherever it occur- 


red, was replaced by the words 
“Second Schedule”, . Secondly, the 
words “Central Government” were 


substituted for the words “State Gov- 
ernment,” 

9. On December 7, 1957, in the 
Gazette of India Extraordinary there 
appeared a notification, which reads 
as below: 


“S. R. O. 3908—- In exercise of 
the powers conferred by Section 2 
of the Union Territories (Laws) Act, 
4950 (30 of 1950), the Central Gov- 
ernment hereby makes the following 
amendment in the notification of the 
Government of India in the Ministry 
of Home Affairs No, 5, R. O. 615, 
dated the 28th April, 1951 (extending 
to the Union Territory of Delhi 
the Bengal Finance (Sales Tax) Act, 
1941, subject to certain modifications) 
namely:— 

In the said notification, 


modifications to the 
aforesaid, in Item 6 


in the 
Bengal Act 
(relating to 
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sub-section (2) of Sec. 6), after sub- 
item (a), the following sub-item shall 
be inserted, namely:— 

“(aa) for the words "not less 
than three months’ notice”, the 
words “such previous notice as ib 
considers reasonable” shall be substi- 
tuted.” 


10. The vires of this notifica- 


tion dated 7-12-1957, is the subject 
of primary challenge in these 


appeals (hereinafter it will be refer- 
red to as the impugned notification). 

il. Item 17 in the Second 
Schedule of’ the Bengal Act was 
amended with effect from December 
14, 1957 by Notification No. SRO 
3958, as under: 

“17 All varieties of cotton, wool- 
len, rayon or artificial silk fabrie but 
not including real silk fabrics.” 

“Conditions subject to which tax 
shall not be payable: 

In respect of tobacco, cotton fab- 
rics, rayon or artificial silk fabrics and 
woollen fabrics as defined in items 
9, 12,12-A, 12-B at the First Schedule 
to the Central Excises and Salt Act 
1944 (I of 1944), included in entries (a) 
and (c) above, no tax under the Bengal 
Finance (Sales-Tax) Act, 1941, shall 
be payable in the Union Territory of 
Delhi only if additional duties of ex- 
cise have been levied on them 
under the Additional Duties of Excise 
(Goods of Special Importance) Act 
1957”. 

12. The aforesaid condition 
was withdrawn by Notification No. 
GSR 203, dated 1-4-1958. 

13. By Notification No. GSR 
902, dated 1-4-1958, the Central 
Government withdrew the exemp- 
tion of country liquor from tax by 
omitting Item No. 40 from the 
Second Schedule. 

14. By Notification No. GSR 
1076 dated 19-9-1959, the Central 
Government withdrew the exemption 
from tax of Items 8, 11, 14 and 21A 
by omitting them from the Second 
Schedule with effect from 1-10-1959. 


15. On I-10-1959, the Bengal 
(Sales Tax) (Delhi Amendment) Act, 
1959 (Act XX of 1959) came into 
force whereby Parliament made some 
amendments in different seetions - of 
the Bengal Act but left Sec, 6 un- 
touched. 


16. By a Notification No, GSR 
964 dated 16-6-1966, notice was 
given that Item 17 of the Second 
Schedule would be substituted with 
effect from 1-7-1966, as follows: 

“Item 17 — All varieties, cotton, 
woollen, nylon, rayon, pure silk or 
artificial silk fabrics but excluding 
Durries, Druggets and carpets.” 

1 The proposed amendments 

was given effeet to from 1-7-1966 by 
Notification No. GSR 1061, dated 
29-6-66. One result of this amend- 
ment was that exemption of Durries 
from tax was withdrawn while, such 
exemption was among others, ex- 
tended to ‘pure silk’. 
; By a Notification GSR 
1038, dated 14-7-1970, notice was 
given that Item 17 in the Second 
Schedule would be substituted with 
effect from 1-8-1970, as follows: 

“17. All varieties of cotton fab- 
rics, rayon, or artificial silk fabrics 
and woollen fabrics but not includ- 
ing Durries, Druggets and carpets.” 

19. Such substitution of Item 
17 was made with effect from 1-8-70 
by notification GSR 1119, dated 31-7- 
1970. One result of this notification 
was that the exemption of ‘pure silk’ 
from tax was withdrawn. 

20. The appellants in Civil 
Appeal No, 2221 of 1972 are dealers 
in durries, They feel aggrieved by 
the Notification GSR 1061, dated 29-6- 
1966, whereby exemption of Durries 
from sales-tax was withdrawn, 

21, The appellants in Civil 
Appeals 2222, 2223 and 2225 of 1972 
deal in knitting wool, Their cause of 
action arose when exemption of 
knitting wool was withdrawn by Noti- 
fication dated 19-9-1959, w.e. f. 1-10- 
1959. 


22. The appellants in Civil 
Appeal 2524 of 1972 deal inter alia 


in pure silk. They are aggrieved by 
Notification, dated 31-7-1970, by 
which exemption of ‘pure silk’ was 
withdrawn w.e.f. 1-8-1970. 


23. The appellants in Civil Ap- 
peal No. 2224 of 1972 is a Kiryana 
dealer, He feels aggrieved by the 
Notification dated 19-9-1959 whereby 
items 8,11 and 14 were deleted from 
the Second Schedule with effect from 
1-10-1959. 

24, The appellants in Civil Ap- 
peal No. 1801 of 1972 are licensed 


+ 
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vendors of country liquor. They feel 
adversely affected by Notification 
GSR 1076, dated 19-9-1959, whereby 
exemption of country liquor from tax 
bi withdrawn with effect from 1-10- 
959, , 

25. Several writ petitions were 
filed in the High Court to question 
the validity of the Government action 
withdrawing the exemptions with 
notice far less than three months. 
learned Judge of the High Court 
allowed eight of these petitions by a 
common judgment recorded in Civil 
Writ 574-D of 1966, Lachmi Narain v. 
Union of India, Againstthat judgment 
the Revenue carried appeals under 
Clause 10 of the Delhi High Court 
Act, 1966 to a Bench of the High 
Court. In the meanwhile more writ 
petitions (C. Ws. 593 to 652, 792 to $06 
of 1971) were instituted in which the 
same question was involved. The 
Division Bench, by a common judg- 
ment, allowed the appeals and čis- 
missed the writ petitions. 

26. ‘The writ petitioners have 
now come in appeal to this Court 
on the basis of a certificate granted 
by the High Court under Art. 133 
(1) (a): and (c) of the Constitution. 

27. In the High Court ‘the 
validity of the withdrawal of the 2x- 
emptions was challenged on the 
grounds: 

(1) The power given by Section 2 
of the Laws Act to the Central Gov- 
ernment to extend enactments in 
force in a State to a Union Terri- 
tory, with such restrictions and modi- 
fications, as it thinks fit, -could be 
exercised only to make such modifi- 
cations in the enactment as were 
necessary in view of the peculiar lo- 
cal conditions. 
Section 6 (2)- of the Bengal Act 
made by SRO 3908, dated 7-10-1957, 
(7-12-1957?) was not necessitated by 
this reason, It was therefore, ultra 
wires Section 2 of the Laws Act: 

(2) Such a modification could be 
made only once when the Bengal 
Act was extended to Delhi in 1951. 
No modification could be made afier 
such extension. - . r 

(3) The modification’ could not 
change the policy of the legislature 
reflected in the Bengal Act. The im- 
pugned modification was contrary to 
it, and ies 


The modification ` in 


“ALR: 


(4) The modifications giving 
notice to withdraw the exemptions 
and the notifications issued pursuant 
thereto withdrawing the exemptions 
from sales-tax with respect to Dur- 
ries, Ghee, (and other items relevant 
to these petitions) were void as the 
Statutory notice of not less than 
three months as required by Section 
6 (2) prior to its modification by the 
iumpugned notification of 7th Decem- 
ber, 1957, had not been given. 


28. Finding on all the four 
grounds in favour of the writ peti- 
tioners, the learned Single Judge de- 
clared “that the purported modifica- 
tion of Section 6 (2) of the Bengal 
Finance (Sales-Tax) Act 1941 by the 
Government of India’s notification 
No. SRO 3908, dated 7th December, 
1957, was ineffective and Section 6 
(2) continues to be the same as be- 
fore as if it was not so modified at 
all’. In consequence, he quashed the 
Government notifications GSR 964, 
dated 16-6-1966 and GSR 1061 dated 
29-6-1966 because they were not in 
compliance with the requirement of 
Section 6 (2) of the Bengal Act. 


29. The contentions canvassed 
before the learned Single Judge 
were repeated before the appellate 
Bench of the High Court. The Bench 
did -not pointedly examine the scope 
of the power of modification given to 
the Central Government by Section 2 
of the Laws Act with specific refer- 
ence to the purpose for which it was 
conferred and its precise limitations. 
It did not squarely dispel the rea- 
soning of the learned Single Judge 
that the power of modification is an 
integral part of the power of exten- 
sion and “cannot therefore be exer- 
cised except for the purpose of the 
extension”, It refused to accept that 
reasoning with the: summary remark 
“from the extracts quoted by the 
learned Single Judge from the judg- 
ment of the Supreme Court in Re: 


Delhi Laws Act and from: the Judg- ` 


ment in Rajnarain Singh v. Chairman 
Patna Administration Committee 
Patna, (1955) 1 SCR 290 (291) = 
(ATR 1954 SC 569) the principle de- 
duced by the leraned Judge does not 
appear to follow. We are therefore 
not inclined, as at present advised, to 
support the above observations”, 
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The Bench, however, 
add: ; 


“However, since the matter was 
not argued at great length and the 
appellants’ Counsel rested his sub- 
missions on the other aspects of the 
case, we would not like to express 
any definite opinion on the question 
as to whether the power of making 
any modifications or restrictions in 
the Act can only be exercised at the 
time of extending the Act and that 
it cannot be done subsequently by 
the Central Government in exercise 
of its power.” 


30. Seeking support from the 
observations of this Court in Raza 
Buland Sugar Co, Ltd. v. Municipal 
Board, Rampur, (1965) 1 SCR 970 = 
(AIR 1965 SC 895) the Bench held 
that what is mandatory in Sec. 6 (2) 
is the requirement as to the giving 
of reasonable notice of the Govern- 
ment’s intention to amend the 
Second Schedule, for the information 
of the public, and that “no special 
significance or sanctity is attached to 
the span of time of three months 
provided in sub-section (2) of S. 6.” 
The Bench found that since the 
withdrawals of the exemptions - m 
question, had been made after rea- 
sonable notice, the same were not 
invalid. 

31, However, the main 
ground on which the decision of the 
Bench rests is, that the infirmity, if 
any, in the impugned notification 
dated 7-12-1957, had been cured and 
rectified when “Parliament while en- 
acting the Amendment Act, 1959 
(Act No, 20 of 1959) put its seal of 
approval to the curtailed period of 
notice, As such the curtailed period 
of notice shall be taken to have been 
provided by Parliament on the ratio 
of Supreme Court’s decision in Ven- 
katarao Esajirao Limberkar’s case”, 
(1970) 1 SCR 317 = (AIR 1970 SC 
126). 


32. Apart from the grounds 
taken in their writ petitions, the 
learned Counsel for the appellants 
have tried to raise before us another 
ground under the garb of what they 
styled as “merely an additional argu- 
ment”. They now seek to challenge 
the vires of the Notification SRO 615, 
dated the 28th April, 1951 in so far 
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as it relates to the insertion in sub- 
section (2) of Section 6 of that Act; 
between the words. “add to”. and 
“the Schedule’, of the words “oer 
omit or otherwise amend”. It is, argu- 
ed that this insertion was. beyond 
the power of modification conferred 
on the Central Government by Sec- 
tion 2 of the Laws Act. The point 
sought to be made out is 
that if the insertion made by the 
Notification dated 28-4-I951, in Sec- 
tion 6 (2) was ineffective and non 
est in the eye of law, the Central 
Government would have no power to 
“omit” anything from the exempted 
goods itemised- in the Schedule, It 
is argued that under Section 6 (2) 
sans this insertion, the Central Gov- 
ernment was empowered only to “add 
to” and not “omit” from the exempt- 
ed items enumerated in the Schedule, 
and consequently, the withdrawal of 
the exemptions in question was ultra 
vires the Central Government: 


33. The entertainment of this 
plea at this stage is. stoutly opposed 
by Shri B. Sen, learned Counsel for 
the Revenue. 


34. We are not. inclined to 
permit the appellants to add to the 
list of impugned Notifications, now 
in second appeal. In their writ. peti- 
tions, the appellants did not  chal- 
lenge the validity of the Notification 
dated 28-4-51. They never raised 
this point before the learned Single 
Judge, Of course, before the appel- 
late Bench, an argument was address- 
ed on this point, but it dees not ap- 


pear to have been pressed, The 
Bench noted: 
“In the present appeal, the 


Bengal Act as extended by SRO 625, 
dated the 28th April, 1951, did not 
suffer from any infirmity. It is con- 
ceded by the learned Counsel for the 
respondent that the Central Govern- 
ment at the time it extended the Ben- 
gal Act, was competent to introduce 
such modifications and restrictions as 
it thought fit.” 


' The certificate under Art. 133 of the 


Constitution was: neither sought, nor 
granted on any ground touching the 
validity of the Notification, dated 28- 
4-1951. In the face of all this, it is 
now too late for the appellants to 
commit a volte face. Accordingly, we 
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decline to entertain this new ground 
of challenge, 


35. The learned Counsel for 
the parties have, more or less, reitera- 
ted the same contentions which they 
had advanced in the High Court. 


36. On behalf of the aprel- 
lants, it is contended that the power 
of modification conferred on the 
Central Government by Section 2 of 
the Laws Act is not an unfettered 
power of delegated legislation but a 
subsidiary power conferred for the 
limited purpose of extension and ap- 
plication to a Union Territory, an 
enactment in force in a State. It is 
maintained that only such modifica- 
tions are permissible in the exercise 
of that power which are necessary 
to adapt and adjust such enactment 
to local conditions. 


37. According to Shri Ashok 
Sen, the power given by Section 2 is 
a power of ‘conditional legislation’ 
which is different from the power of 
‘delegated legislation’. It is sub- 
mitted that it is mot a recurring 
power; it exhausts itself on exten- 
sion, and in no case this power zan 
be used to change the basic scheme 
and structure of the enactment or 
the legislative policy ingrained in it. 
The submission is that the impugned 
notification, dated 7-12-1957, is bad 
because ithas been issued more than 
6'o years after the extension of Ben- 
gal Act, and it attempts to change 
the requirement of Section 6 (2) as 
to “not less than three months no- 
tice” which is the essence of the 
whole provision. 


38. Reference has been made 
to this Court’s opinion in Re: Delhi 
Laws Act, (AIR 1951 SC 332) (supra) 
and the decision in Raj Narain 
Singh’s case, (AIR 1954 SC £69) 
(supra). 


39. Shri Ashok Sen further 
submits that by the amending Act 20 
of 1959, Parliament did not put its 
seal of approval on the impugned 
notification or the changes sought to 
be made by it in Section 6 of the 
Bengal Act. It is stressed that the 
amending Act of 1959, did not touch 
Section 6 at all and therefore, it 
could not be said, with any stretch 
of imagination, that Parliament had 


referentially or impliedly incoporated - 


& 
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or approved the purported change 
made by the impugned notification, 
in the Bengal Act. 

40. As against the above, Shri 
B. Sen, the learned Counsel for the 
Revenue submits that the impugned 
notification does not change the es- 
sential structure or the policy em- 
bodied in Section 6 (2) of the Ben- 
gal Act. According to Counsel, the 
policy underlying Section 6 (2) is 
that reasonable notica of the Govern- 
ment’s intention to add to. or omit 
anything from the Second Schedule 
must be given by publication in the 
Official Gazette. It is maintained that 
the requirement as to “not less than 
three months’ notice’ in the 
section was not a matter of policy 
but one of detail or expedience: it 
was only directory, and the modifi- 
cation made by the impugned noti- 
fication did not go beyond adjusting 
and adapting it to the local conditions 
of Delhi. Bengal, it is pointed out, is 
a big, far-flug State while the Ter- 
ritory of Delhi is a small, compact 
area and therefore, it would not be 
necessary or unreasonable to give a 
notice of less than three months for 
every amendment of the Schedule. 
Reliance has been placed on this 
Court’s dictum in Raza Buland Su- 
gar Co’s case (AIR 1965 SC 895) 
(supra). It is argued that the power 
to add or omit from the Second 
Schedule conferred on the Govern- 
ment is in consonance with the ac- 
cepted practice of the legislature; 
that it is usual for the legislature to 
leave a discretion to the executive to 
determine details relating to the 
working of taxation laws, such as the 
selection of persons on whom the 
tax is to be levied or rates at which 
it is to be charged in respect of dif- 
ferent classes of goods and the like. 
Reference has been made to the ob- 
servations of this Court in Prt. 
Benarsi Das Bhanot v. State of 
Madhya Pradesh. 1959 SCR 427 = 
(AIR 1958 SC 909) in the context of 
Section 6 (2) of the Central Provin- 
ces and Berar Sales Tax Act, 1947. 


41. Shri B. Sen further con- 
tends that the power of modification 
given by Section 2 of the Laws Act, 
does not exhaust itself on first exer- 
cise; it can be exercised even subse- 
quently if through oversight or other- 
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wise, at the time of extension of the 
enactment,- the Central Govern- 
ment fails to adapt or modify cer- 
tain provisions of the extended en- 
actment for bringing it in accord 
with local conditions. In this con- 
nection support has been sought 
from the observations of Fazl Ali J. 
at p. 850 (of SCR) = (at pp. 360, 361 of 
AIR) of the Report in Re: Delhi Laws 
Act, (1951 SCR 747 = AIR 1951 SC 
332) (supra). Our attention has also 
been invited to Section 21 of the 
General Clauses Act which, accord- 
ing to Counsel, gives power to the 
Central Government to add to, amend, 
vary or rescind any notification etc. 
if the power to do so does not run 
counter to the policy of the legisla- 
ture or affect any change in its es- 
sential features. 

42. Learned Counsel has fur- 
ther tried to support the reasoning 
of the appellate Bench of the High 
Court, that whatever infirmity may 
have existed in the impugned notifi- 
cation and the modification made 
thereby in Sec, 6 (2), it was recti- 
fied and cured by Parliament when 
it passed the Amendment Act 20 of 
1959. It is urged that the Bengal Act 
together with the modifications made 
by notifications, dated 28-4-51, and 
7-12-1957; must have been before 
Parliament when it considered and 
passed the Amendment Act of 1959. 
Our attention has been invited to its 
preamble which is to the effect: “An 
Act further to amend the Bengal 
Finance (Sales-tax) Act, 1941, as in 
force in the Union Territory of 
Delhi”, and also to the words “as in 
force in the Union Territory of 
Delhi” in Section 2 of the amending 
Act. Reference has been made to 
this Court’s decisions in Venkatrao 
Esajirao’s case, (AIR 1970 SC 126) 
(supra), and Gwalior Rayon Silk 
Mfg. (Wvg.) Co. Ltd. v. Assistant 
Commr, of Sales-tax, (1974) 2 SCR 
879 = (AIR 1974 SC 1660). 


43. An alternative argument 
advanced by Shri B. Sen is that if 
in Section 6 (2) the requirement as 
to “not less than- three months’ no- 
tice” was mandatory, and a matter 
of legislative policy, then the ex- 
emptions from tax granted to Dur- 
ries, pure silk etc, after the issue 
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of the impugned notification must 
be treated non est and void ab initio 
inasmuch as the amendments of the 
Second Schedule whereby those ex- 
emptions were granted, were made 
without complying with the require- 
ment of “not less than three months’ 
notice”. It is argued that if this re- 
quirement was a sine qua non (for 
amendment of the Second Schedule, 
it could not be treated mandatory 
in one situation and directory in an- 
other, If it was mandatory then 
compliance with it would be abso- 
lutely necessary both for granting an 
exemption and withdrawing an ex- 
emption from tax. In this view of 
the matter, according to Shri B. Sen, 
the withdrawal of the exemption 
through the impugned notification 
was a mere formality; the notifica- 
tions simply declared the withdrawal 
of something which did not exist in 
the eye of law. Appellants cannot 
therefore, have any cause of griev- 
ance if the invalid and still-born ex- 
emptions were withdrawn by the 
questioned notifications, 


44, In reply to this last argu- 
ment, learned Counsel for the appel- 
lants submit that this ground of de- 
fence was not pleaded by the Re- 
venue in its affidavit before the 
learned single Judge. This, accord- 
ing to the Counsel, was a question of 
fact which required evidence for its 
determination, and was therefore re- 
quired to be pleaded. Since the Res- 
pondents did not do so, they should 
not have been allowed to take it for 
the first time at the time of argu- 
ments. Even otherwise — proceeds 
the argument — the Respondents are 
not competent to take this stand 
which is violative of the basic canon 
of natural justice, according to 
which, no party can be allowed to 
take advantage of its own wrong. It 
is stressed that the object of the re- 
quirement of not less than three 
months’ notice, was to afford an op- 
portunity to persons likely to be 
adversely affected, to raise objections 
against the proposed withdrawal or 
curtailment of an exemption from 
tax. That being the case, only the -- - 
persons aggrieved could have ai~ 
necessary locus standi to complain BRY 
a ee with this requife=)/ . 
men 


po 
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45, In Re: Delhi Laws, ‘AIR 
1951 SC 332) (supra), this Court ‘nter 
alia examined the constitutional vali- 
dity- of Section 2 of the Laws Act 
in the light of general principles re- 
lating to the nature, scope and 
limits of delegated legislation. 

Section 2 as it then stood. was as 
follows: 

“The Central Government may, 
by notification in the Official Gazette, 
extend to any Part C State (cther 
than Coorg and the Andaman and 
Nicobar Islands) or to any part of 
such State with such restrictions and 
modifications as it thinks fit any en- 
actment which is in force in a 
Part A State at the date of the noti- 
fication and provision may be made 
in any enactment so extended for the 
repeal or amendments of any cor- 
responding law (other than Central 
Act) which is for the time being ap- 
plicable to that Part C State.” 

46. The Court by a majority 
held that the first part of this section 
which empowers the Central Govern- 
ment to extend to any Part C State 
or to any part of such State with such 
modifications and restrictions as it 
thinks fit any enactment which is in 
force in a Part A State is intra vires, 
and that the latter part of this section 
which empowers the Central Govern- 
ment to make provision in any enact- 
ment extended to a Part C State. for 
repeal or amendment of any law 


(other than a Central Act) whick is 
for the time being applicable to that 
Part C State, is ultra vires, Consequent 
upon this opinion, the latter part 
of the section was deleted by Sec- 
tion 3 of the Repealing and Amending 
Act, 1952 (Act XLVIII of 1952) with 
effect from 2-8-1951, l 

47. The majority opinion in 
upholding the validity of the first por- 
tion of Section 2 of the Laws Act crew 
a good deal from the observations of 
the Privy Council in Queen v. Berah, 
((1880) 5 Ind App 178) (PC) where- 
in it was said: 

“If what has been done is legis- 
lation within the general -scope of 
the affirmative words which give the 
power and if it violates no express 
condition or restrictions by which 
that power is limited...... it is not for 


A.I R, 


any court of justice to enquire fur- 
ther or to enlarge constructively 
those conditions and restrictions” 

x x x xX 


“Where plenary powers of legisla- 
tion exist asto particular subjects, whe- 
ther in an Imperial or in a Provin~ 
cial Legislature, they may (in their 
Lordships’ Judgment) be well exercis- 
ed, either absolutely or conditional- 
ly. Legislation conditional on the 
use of particular powers, or on the 
exercise of a limited discretion, en- 
trusted by the legislature to persons’ 
in whom it places confidence, is no 
uncommon thing and, in many cir- 
cumstances it may be highly con- 
venient.” (emphasis supplied) 


l 48. Before proceeding further, 
it will be proper to say a few words 
in regard to the argument that the 
power conferred by Section 2 of the 
Laws Act is a power of ‘conditional 
legislation and not a power of ‘dele- 
gated’ legislation, In our opinion, no 
useful purpose will be served to pur- 
sue this line of argument because 
the distinction propounded between 
the two. categories of legislative 
powers makes no difference, in prin- 
ciple, In either case, the person to 
whom the power is entrusted can do 
nothing beyond the limits which 
circumscribe the power; he has to 
act — to use the words of Lord Sel- 
bourne — "within the general scope 
of the affirmative words which give 
the power” and without violating any 
"express conditions or restrictions by 
which that power is limited”. There 
is no magic in a name. Whether you 
call it the power of “conditional le- 
Zislation” as Privy Council called it 
in Burah’s case ((1880) 5 Ind App 178) 
(PC) (supra), or ‘ancillary legislation’ 
as the Federal Court termed it in Choit- 
ram v. Commr. of Income-tax, Bi- 
har, 1947 FCR 116 = (AIR 1947 FC 
32) or ‘subsidiary legislation’ as 
Kania C. J. styled it, or whether you 
camouflage it under the veiling name 
of ‘administrative or quasi-legislative 
power’ — as Professor Cushman and 
other authorities have done it — 
necessary for bringing into operation 
and effect an enactment, the fact re- 
mains that it has a content, howso- 
ever small and restricted, of the 
law-making power itself There is 
ample authority in support of the 
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proposition that the power to 
extend and carry into ope- 
ration an enactment with necessary 
modifications and adaptations is in 
truth and reality in the nature of a 
power of delegated legislation. In Re: 


' Delhi Laws: Act (AIR 1951 SC 332) 
' (supra) S. R. Das J. 


said that on 
strict analysis it was “nothing but a 
legislative 
power”, Anglin J. in Grays case, 
(1918) 57 SCR 150 (Canada) regarded 
this what is called ‘conditional legis- 
lation’ as “a very common instance 
of limited delegation.” More or less 
to the same effect is the view taken 
by Evatt J. of Australia in Dig- 
nams case (1931) 46 CLR 73. Prof. 
Kennedy (vide his treatise ‘Constitu- 
tion of Canada, 2nd Edn. p. 463) is 
also of opinion that ‘conditional legis- 
lation, is a form of “delegation”. 


49, We do not want to mul- 
tiply authorities nor wish to carry 
this academic discussion to a final 
conclusion because it is not necessary 
for solution of the problem in hand. 


50. In the instant case, the 
precise question with which we are 
faced is, whether the purported sub- 
stitution of the words “such previ- 
ous notice as it considers reasonable” 
for the words “not less than three 
months’ notice” in Section 6 (2) by 
the impugned notification dated 7-12- 
57, was in excess of the power of 
‘modification’ conferred on the Cen- 
tral Government by Section 2 of the 
Laws Act. 


51. This question has to be 
answered in the light of the princi- 
ples enunciated by this Court in Re: 
Delhi Laws Act, (AIR 1951 SC 332) 
relating to the nature and scope of 
this power. 


52. Out of the majority who 
upheld the validity of this provision 
of Section 2 of the Laws Act, with 
which we are concerned, Fazl Ali, J. 
explained the scope of the words 
“such modifications as it thinks fit” 
in Section 2, thus: 


“These are not unfamiliar words 


and they are often used by careful 
draftsman to enable laws which are 
applicable to one place or object to 
be so adapted as to apply to another. 
The power of introducing necessary 
restrictions and modifications is inci- 
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dental to the power to apply or 
adapt the law, and in the context in 
which the provision as to modification 
occurs, it cannot bear the sinister 
sense attributed to it. The modifica- 
tions are to be made within the 
framework of the Act and they can- 
not be such as to affect its identity 
or structure or the essential purpose 
to be served by it, The power to 
modify certainly involves a discre- 
tion to make suitable changes, but it 
would be useless to give an autho- 
rity the power to adapt a law with- 
out giving it the power to make sui- 
table changes.” 

53. Vivian Bose J. also ob- 
served in a similar strain, at p. 1124, 
(of SCR) = (at p. 440 of ATR): 

“The power to “restrict and mo- 
dify” does not import the power to 
make essential changes. It is confin- 
ed to alterations of a minor charac- 
ter such as are necessary to make 
an Act intended for one area applic- 
able to another and to bring it into 
harmony with laws already in being 
in the State, or to delete portions 
which are meant solely for another 
area. To alter the essential charac- 
ter of an Act or to change it in 
material particulars is to legislate, 
and that, namely, the power to legis- 
late, all authorities are agreed, can- 
not be delegated by a legislature 
which is not unfettered.” 


54. Mukherjea J. was of the 
view that the “essential legislative 
function?” which “consists in the de- 
termination or choosing of the legis- 
lative policy and of formally enact- 
ing that policy into a binding rule of 
conduct? cannot be delegated. Deal- 
ing with the construction of the 
words “restrictions” and ‘“modifica- 
tions” in the Laws Act, the learned 
Judge said, at pages 1004-1006 (of 
SCR) = (at p. 407 of ATR): 

“The word “restrictions” 
connotes limitation imposed on a par- 
ticular provision so as to restrain 
its application or limit its scope, it 
does not by any means involve any 
change in the principle, It seems to 
me that in the context and use along 
with the word “restriction” the word 
“modification” has been employed 
also in a cognate sense, and it does 
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not involve any material or substan- 
tial alteration. The dictionary mean- 
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ing of the expression “to modify” is 
to “tone down” or to “soften the ri- 
gidity of the thing” or “to make par- 
tial changes without any radical al- 
teration”. It would be quite resson- 
able to hold that the word “modifi- 
cation” in Section 7 of the Delhi 
Laws Act (which is almost idertical 
with the present See, 2, Laws Act) 
means and signifies changes of such 


character as are necessary to make 
the statute which is sought to be ex- 
tended suitable to the local condi- 
tions of the province, I do not think 
that the executive Government is en- 
titled to change the whole nature or 
policy underlying any particular Act 
or to take different portions from 
different statutes and prepare what 
has been described before us as 
“amalgam” of several  laws...... these 
things would be beyond the scope 
of the section itself.” (emphasis sup- 
plied) 


55. S. R. Das J. (as he then 
was) delineated the scope of the 
power of “modification” given under 
Section 7 of the Delhi Laws Act, 
1912 (for short, the Delhi Act) at 
p. 1089 as follows: 


“It may well be argued thet the 
intention of Section 7 of the Delhi 


Laws Act was that the permissible 
modifications were to be such as 


would, after modification, leave the 
general character of the enactment 
intact. One of the meanings cf the 
word “modify” is given in the Oxford 
Dictionary Vol. I, Page 1269 as “to 
alter without radical transformation.” 
If this meaning is given to the word 
“modification” in Section 7 of the 
Delhi Laws Act, then the modifica- 
tions contemplated thereby were no- 
thing more than adaptations which 
were included in the expressions 
mutatis mutandis and the “restric- 
tions, limitations or proviso” mention- 
ed in the several instances of condi- 
tional legislation referred to by the 
Privy Council (in Burah’s case)” _ 
(emphasis supplied and parenthesis 
added) l 


56. It is to be noted that the 


language of Section 7 of the Delhi 
Act was substantially the same as 


that of the first portion of Section 2 
of the Part C State Laws Act, as it 
then stood. What Das J. said about 


the scope of “restrictions and modifi- 
cations” in the context of Section 7 
of the Delhi Act, substantially ap- 
plies to the ambit and meaning of 
these words occurring in Section 2 
of the Laws Act. 

57. Again, in Rajnarainsingh’s 
case (AIR 1954 SC 569) (supra), Vivian 
Bose J. speaking for the Court, 
summed up the majority view in re- 
gard to the nature and scope of de- 


-legated legislation in Re: Delhi Laws 


(AIR 1951 SC 332) (supra), thus: 


“In our opinion the majority view 
was that an executive authority can 
be authorised to modify either exist- 
ing or future laws but not in any es- 
sential feature. Exactly what consti- 
tutes an essential feature cannot be 
enunciated in general terms, and there 
was some divergence of view about 
this in the former case, but this much 
is clear from the opinions set out 
above: it cannot include a change of 
policy.” 

58. Bearing in mind the prin- 
ciples and the scope and meaning of 
the expression “restrictions and modi- 
fications” explained in Re: Delhi 
Laws Act, (AIR 1951 SC 332) let us. 
now have a close look at Section 2. It 
will be clear that the primary power 
bestowed by the section on the Cen- 
tral Government, is one of extension, 


that is, bringing into operation and 
effect, in a Union Territory, an enact- 


ment. already in force in a State. The 
discretion conferred by the Section to 
make ‘restrictions and modifications’ 
in the enactment sought to be extend- 
ed, is not a separate and independent 
power, It is an integral constituent of 
the power of extension, It cannot be 
exercised apart from the power of 
extension. This is indubitably clear 
from the preposition ‘with’ which 
immediately precedes the phrase 
“such restrictions and modifications” 
and conjoins it to the principal clause 
of the section which gives the power 
of extension. According to the Shor- 
ter Oxford Dictionary, one meaning 
of the word “with”, (which accords 
here with the context), is “part of 
the same whole.” 


59. The power given by S. 2 
exhausts itself on extension of the 
enactment; it cannot be exercised re- 
peatedly or subsequently to such ex- 


1976 


tension, It can be exercised only 
once, simultaneously with the exten- 
Sion of the enactment. This is one 


dimension of the statutory limits 
which circumscribe the power, The 


second is that the power cannot be 


used for a purpose other than that 
of extension,’ In the exercise of this 
power, only such (“restrictions and 
modifications” can be validly engraft- 
ed in the enactment sought to be 
extended, which are necessary to 
bring it into operation and effect in 
the Union Territory, “Modifications” 
which are not necessary for, or an- 
cilary and subservient to the pur- 
pose of extension, are not permissi- 
ble. And, only such “modifications” 
can be legitimately necessary for 
such purpose as are required to ad- 
just, adapt and make the enactment 
suitable to the peculiar local condi- 
tions of the Union Territory for car- 
rying it into operation and effect. 
In the context of the section, the 
words “restrictions and modifications’ 
do not cover such alterations as in- 
volve a change im any essential fea- 
ture, of the enactment or the legisla- 
tive policy built into it. This is the 
third dimension of the limits that 


circumscribe the power. 


60. It is true that the words 
“such restrictions and modifications 
as it thinks fit”, if construed literal- 
ly and in isolation, appear to give 
unfettered power of amending and 
modifying the enactment sought to 
be extended. Such a wide construc- 
tion must be eschewed lest the very 
validity of the section becomes vul- 
nerable on account of the vice of ex- 
cessive delegation. Moreover, such a 
construction would be repugnant to 
the context and the content of the 
section, read as a whole, and the 
statutory limits and conditions at- 
taching to the exercise of the power. 
We must, therefore, confine 
the scope of the words “restrictions 
and modifications” to alterations of 
such a character which keep the in- 
built policy, essence and substance of 
the enactment sought to be extended, 
intact, and introduce only such peri- 
pheral or insubstantial changes which 
are appropriate and necessary to 
adapt and adjust it to the local con- 


ditions of the Union Territory, 


Lachmi Narain v. Union of India (Sarkaria J.) [Prs, 59-62] S.C. 725 


The impugned notification, D/- 7-12- 
1957, transgresses the limits which 
circumscribe the scope and exercise 
of the power conferred by Section 2 
of the Laws Act, at least, in two 
respects: 

61. Firstly. the power has not 
been exercised contemporaneously with 
the extension or for the purposes of 
the extension of the Bengal Act to 
Delhi, The power given by Section 2 
of the Laws Act had exhausted itself 
when the Bengal Act was extended, 
with some alterations, to Delhi by 
Notification, dated 28-4-1951. The 
impugned notification has been issu- 
ed on 7-12-1957, more than 6/2 years 
after the extension, 


62. There is nothing in the 
opinion of this Court rendered in 
Re: Delhi Laws Act, 1951 SCR 747 
= AIR 1951 SC 332) (supra) to sup- 
port Mr. B. Sen’s contention that 
the power given by Section 2 could 
be validly exercised within one year 
after the extension, What appears in 
the opinion of Fazl Ali J. at p. 850 
(of SCR) = (at p. 360-361 of AIR) is 
merely a quotation from the report 
of the Committee on Ministers 
Powers which considered the pro- 
priety of the legislative practice of 
inserting a “Removal of Difficulty 
Clause” in Acts of British Parlia- 
ment, empowering the executive to 
modify the Act itself so far as neces- 
sary for bringing it into operation. 
This device was adversely commented 
upon. While some critics conceded 
that this device is “partly a drafts- 
man’s insurance policy, in case he 
has overlooked something” (e. g. Sir 
Thomas Carr, page 44 of his book 
“Concerning English Administrative 
Law”), others frowned upon it, and 
nick-named it as “Henry VIII Clause” 
after the British Monarch who was a 
notorious personification of absolute 
despotism. It was in this perspective 
that the Committee on Minister’s 
Powers examined this practice and 
recommended: 


eres first, that the adoption of 
such a clause ought on each occasion 
when it is on the initiative of the 
Minister in charge of the Bill, pro- 
posed to Parliament to be justified by 
him upto the essential. I can only 
be essential for the limited purpose 
of bringing an Act into operation 
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and it should accordingly ‘be in most 
precise language restricted to those 
purely machinery arrangements vital- 
ly requisite for that purpose; and 
the clause should always contain a 
maximum time-limit of one year after 
which the power should lapse.” 


63. Tt may be seen that the 
time-limit of one year within which 
the power under a ‘Henry VIII 
Clause’ should be exercisable, was 
only a recommendation, andis not an 
inherent attribute of such power, In 
one sense, the power of extension- 
cum-modification given under Sec. 2 
of the Laws Act and the power of 
modification and adaptation conferred 
under a usual Henry VIII Clause, are 
kindred powers of fractional lezisla- 
tion, delegated by the legislature 
within narrow circumscribed limits. 
But there is one significant differ- 
ence between the two. While the 
power under Section 2 can be exer- 
cised only once when the. Act Is ex- 
tended, that under a ‘Henry vill 
Clause’ can be invoked, if there is 
nothing to the contrary in the clause 
— more than once, on the arising of 
a difficulty when the Act is_ opera- 
tive. That is to say, the power under 
such a Clause can be exercised 
whenever a difficulty arises in the 
working of the Act after its enforce- 
ment, subject of course to the time- 
limit, if any, for its exercise speci- 
fied in the statute. 


64. Thus, anything said in Re: 
Delhi Laws Act, (AIR 1951 SC 332) 
(supra), in regard to the time-limit 
for the exercise of power under a 
‘Henry VIII Clause’, does not hold 
good in the case of the power given 
by Section 2 of the Laws Act. Fazl 
Ali J., did not say anything indicat- 
ing that. the power in question can 
be exercised within one year of the 
extension. On the contrary, the learn- 
ed Judge expressed in unequivocal 
terms, at page 849: 


"Once the Act became operative 


any defect in its provision cannot 
be removed until amending -egisla- 
tion is passed.” 

65. Secondly, the alteration 


sought to be introduced by this 
Notification (7-12-1957) in Sec. 6 (2), 
goes beyond the scope of the ‘res- 
l¢rietions and modifications’ permissi- 


ble under Section 2: of the Laws Act; 
it purports to change the essential 
features of sub-section (2) of Sec. 6, 
and the legislative policy inherent 
therein. 


_ (66. Section 6 (2), as it stood 
immediately before the impugned 
notification, requires the State Gov- 
ernment to give by Notification in 
the Official Gazette “not less than 3 
months’ notice” of its intention to 
add to or omit from or otherwise 
amend the Second Schedule. The 
primary key to the problem whether 
a statutory provision is mandatory 
or directory, is the intention of the 
law-maker as expressed in the law. 
itself. The reason behind the provi- 
sion may be a further aid to the as- 
certainment of that intention, Ii 
the legislative intent is expressed 
clearly and strongly in imperative 
words, such as the use of ‘must’ in- 
stead of “shall”, that will itself be 
sufficient to hold the provision to be 
mandatory, and it will not be neces- 
sary to pursue the enquiry further. 
If the provision is couched in prohi- 
bitive or negative language, it can 
rarely be directory, the use of per- 
emptory language in a negative form 
is per se indicative of the intent 
that the provision is to be manda- 
tory (Crawford, the Construction of 
Statutes pp. 523-524), Here the lan- 
guage of sub-section (2) of Section 6 
is emphatically prohibitive, it com- 
mands the Government in unambigu- 
ous negative terms that the period 
of the requisite notice must not be 
less than three months. 


67. In fixing this period of no- 
tice in mandatory terms, the legisla- 
ture had, it seems taken into consi- 
deration several factors. According 
to the scheme of the Bengal Act, the 
tax is quantified and assessed on the 
quarterly turnover. The period of 
not less than three months’ notice 
conforms to that scheme and is in- 
tended to ensure that imposition of a 
new burden or exemption from tax 
causes least dislocation and incon- 
venience to the dealer in collecting 
the tax for the Government, keeping 
accounts and filing a proper return, 
and to the Revenue in assessing and 
collecting the same. Another object 
of this provision is that the public 
at large and the purchasers on whom 
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the incidence of the tax really falls, 
should have adequate notice of tax- 
able items, The third object seems 
to be that the dealers and others 
likely to be affected by an amend- 
ment of the Second Schedule may 
get sufficient time and opportunity 
for making representations, objections 
or suggestions in respect of the in- 
tended amendment, The dealers 
have also been ensured adequate 
time to arrange their sales, adjust 
their affairs and to get themselves 
registered or get their licenses amend- 
ed and brought in accord with the 
new imposition or exemption, 


68. Taking into consideration 
all these matters, the legislature has, 
in its judgment solemnly incorporat- 
ed in the statute, fixed the period of 
the requisite notice as “not less 
than three months” and willed this 
obligation to be absolute, The span 
of notice was thus the essence of the 
legislative mandate, The necessity of 
notice and the span of notice both 
are integral to the scheme of the 
provision, The sub-section cannot 
therefore be split up into essential 
and non-essential components, the 
whole of it being mandatory, Therule 
in Raza Buland Sugar Co.’s case (AIR 
1965 SC 895) (supra) has therefore no 
application. 


69. Thus, Section 6 (2) embo- 
dies a determination of legislative 
policy and its formulation as an ab- 
solute rule of conduct which could 
be diluted, changed or amended only 
by the legislature in the exercise of 
its essential legislative function 
which could not, as held in Re: 
Delhi Laws Act, (AIR 1951 SC 332) 
(supra) and Rajnarainsingh’s case, 
(ATR 1954 SC 569) (supra) be dele- 
gated to the Government, 


70. For these reasons we are 
of opinion that the learned Single 
Judge of the High Court was right 
in holding that the impugned notifi- 
cation was outside the authority of 
the Central Government as a dele- 
gate under Sec. 2 of the Laws Act. 


71. Before proceeding further, 
we may mention here in passing that 
the point for decision in Banarsi Das 
Bhanot’s case (AIR 1958 SC 908) 
(supra) relied on by the Division 

Bench of the High Court...was dif- 
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ferent from the one before us, There, 
the constitutional validity of Section 
6 (2) of the Central Provinces ` and 
Berar Sales Tax Act, 1947, was: 
questioned on the ground of exces- 
Sive delegation, In the instant case 
the validity of Section 6 (2) of the 
Bengal Act, as such, is not being 
impeached. 

72. There is yet another facet 
of the matter. By the impugned 
notification, the Central Government 
did not directly seek to amend Sec- 
tion 6 (2). Perhaps, it was not sure 
of its competence to de so more than 
6'/a years after the extension of Ben- 
gal Act to Delhi. It therefore chose 
to amend Section 6 (2) indirectly 
through the amendment of its ear- 
lier notification dated 28-4-51, which 
was only a vehicle or instrument 
meant for extension of the Bengal 
Act to Delhi, On such extension, the 
notification had exhausted its pur- 
pose and had spent its force, It had 
lost its utility altogether as an in- 
strument for modification of the 
Bengal Act. Therefore, the issue of 
the impugned notification which pur- 
ported to amend Section 6 (2) through 
the medium of a “dead” notification 
was an. exercise in futility, In any 
case, an amendment which was not 
directly permissible could not be in- 
directly smuggled in through the 
back-door. 

73. We now turn to the main 
ground on which the judgment of 
the appellate Bench of the High 
Court rests. The question is, was the 
invalidity from which the impugn- 
ed notification, D/- 7-12-1957, suffer- 
ed, cured by the Amendment Act of 
1959? The Bench seems to think that 
by passing: this Amendment Act, Par- 
liament had put its seal of approval 
on the Bengal Act as it stood extend- 
ed and amended by the Notifications 
of 1951 and 1957. 


74. We find no basis for this 
surmise, This Amendment Act 
leaves See. 6(2) untouched; it does 
not even indirectly, refer to the im- 
pugned notification or the amend- 
ment purportedly made by it in Sec- 
tion 6 (2). Nor does if re-enact or 
validate what was sought to be 
achieved by the impugned Notifica- 
tion. No indieation of referential 
incorporation or validation of -the/ 
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impugned notification or the amend- 
ment sought to be made by it, is 
available either in the preamble or 
in any other provision of the Amend- 
ment Act. 


75. In Krishna Chandra v. 
Union of India, AIR 1975 SC 1389 
relied upon by the learned counsel 
for the Kespondents, the central 
issue for consideration was, whether 
Rule 20 (2) framed by the Bihar 
Government under Section 15 of the 
Mines and Minerals (Regulation and 


Development) Act, 1957 and the 
second proviso to Section 10 £2) of 
the Bihar Land Reforms Act, 1950 


were constitutionally valid. By the 
combined cperation of these statu- 
tory provisions, the petitioners chere- 
in were called upon to pay certain 
rent and royalties in respect of min- 
ing operations, Those demands were 
challenged in. Baijnath Kedia v. 
State of Bihar, (1970) 2 SCR 100 = 
(AIR 1970 SC 1436) .wherein this 
Court held that the Bihar legislature 
had no jurisdiction to enact the 
second proviso to S. 10 (2) of the Bi- 
har Act because Sec. 15 of the Cen- 
tral Act, read with Section 2 there- 
of, had appropriated the whole field 
relating to mining minerals for Par- 
liamentary legislation. The upshot of 
that decision was, that the action 
taken by the Bihar Government in 
modifying the terms and conditions 
of the leases which were in ex:stence 
anterior ta the Rules and the levy 
sought to be made on the strength 
of the amended Bihar Act and Rule, 
were unsustainable. Thereupcn, the 
State persuaded Parliament to en- 
act the Validation Act of 1969 with 
a view to remove the road-blocks 
which resulted in the decision in 
Kedia’s case (supra). Section 2 of the 
Validation Act runs thus: 


“Validation of certain 
State Laws and action taken 
things dore connected therewith. 


(1) The laws specified in the 
Schedule shall be and shall be deem- 
ed always to have been, as valid as 
if the provisions .contained herein 
had been enacted by Parliament. 


(2) Notwithstanding any judg- 
ment, decree or order of any court, 
all actions taken, things done, rules 
made, notification issued or purport- 


Bihar 
and 


A.I. R. 


ed to have been taken, done, made 
or issued and rents or royalties rea- 
lised under any such laws shall be 
deemed to have been validly taken, 
done, made, issued or realised, as the 
case may be, as if this section had 
been in force at all material times 
when such action was taken things 
were done, rules were made, notifica- 
tions were issued, or rents or royalties 
were realised, and no suit or other 
proceeding shall be maintained or 
continued in any court for the refund 
of rents or royalties realised under 
any such laws. 


; (3) For the removal of doubts, it 
is hereby declared that nothing in 
sub-section (2) shall be construed as 
preventing any person from claiming 
refund of any rents or royalties paid 
by him in excess of the amount due 
from him under any such laws”. 


76. The precise question be- 
fore the Court was, whether a statute 
or a rule earlier declared by the 
Court to be unconstitutional or other- 
wise invalid can be retroactive 
through fresh validating legislation 
enacted by the competent legislature. 
Answering this question in the affir- 
mative, this Court, speaking through 
Krishna Iyer J. observed: 


“Where Parliament having power 
to enact on a topic actually legislates 
within its competence but, as an ab- 
breviation of drafting, borrows into 
the statute by reference the words of 
a State Act not qua State Act but as 
a convenient shorthand, as against a 
Jonghand writing of all the sections into 
the Central Act, such legislation stands 
or falls on Parliament’s legislative 
power vis-a-vis the subject viz., mines 
and minerals. The distinction between 
the two legal lines may sometimes be 
fine but always is real. 


If Parliament has the power to 
legislate on the topic, it can make an 
Act on the topic by any drafting 
means, including by referential legis- 
lation.” 


“Taking a total view of the cir- 
cumstances of the Validation Act 
Parliament did more than simply 
validate an invalid law passed by 
the Bihar Legislature but did re-en- 
act it with retrospective effect in 
its own right adding an amending 
Central Act to the statute book.” — 
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TI The position in the instant 
case is entirely different. Here, 
Parliament despite its presumed 
awareness of the impugned Notifi- 
cation, has said nothing in the 
Amending Act of 1959, indicating that 
it (Parliament) has by ‘longhand’ or 
‘shorthand’ method incorporated, re- 
enacted or validated the impugned 
notification or the amendment sought 
to be made thereby, while passing 
the Amendment Act, 1959. The ap- 
pellate Bench was therefore in error 
in holding that Parliament had vali- 
dated or re-enacted referentially with 
retroactive effect what was sought 
to be done by the impugned notifica- 


tion when it passed the Amending 
Act, 1959. . 
78, The High Court has tried 


with the aid of this Court’s decision 
in Venkatrao v. State of Bombay, 
(AIR 1970 SC 126) (supra) to spell 
out the proposition that mere amend- 
ment of an Act by a competent 
legislature, amounts to re-enactment 
of the parent Act. We find nothing 
in this Court’s decision in Venkat- 
rao’s case which warrants the enun- 
ciation of such a sweeping rule, All 
that was decided in Venkatrao’s case 
was that the assent given by the 
President to the Amending Act 
would be deemed to be an assent 
accorded to the parent Act, also. The 
decision in Venkatrao’s case there- 
fore does not advance the case of 
Shri B. Sen. l 

79. Shri B. Sen’s alternative 
argument that the notifications where- 
by the exemptions from tax have 
been withdrawn in regard to Dur- 
ries, Pure Silk, country liquor ete. 
are not assailable because those ex- 
emptions were earlier granted with- 
out giving three months’ notice, is 
manifestly unsustainable. 


80. Firstly, so far as fruits, 
fresh and dried (item 8), Pepper, 
tamarind and chillies (item 11), Tur- 
meric (item 14), Ghee (item 16), and 
knitting wool, (item 21A) are con- 
cerned, they were exempted goods 
in the Schedule: of the Bengal Act, 
as modified and extended by the 
Notification, dated 28-4-1951, to 
Delhi. No question of giving notice 
for granting these exemptions there- 
fore arose, Secondly, the validity of 
the notifications whereby exemptions 


were granted to pure silk, liquor ete. 
after the extension of the Bengal 
Act to Delhi, is not in issue. This 
plea was not set up by the Respon- 
dents in their affidavits. Whether or 
not notice for the requisite period 
was given before issuing the exemp- 
tion notifications, was a question of 
fact depending on evidence, Third- 
ly, to allow the Respondents to take 
their stand on such a plea would be 
violative of the fundamental prin- 
ciple of natural justice, according to 
which, a party cannot be allowed to 
take advantage of its own lapse or 
wrong. The statute had imposed a 
peremptory duty on the Government 
to issue notice of not less than three 
months, of its intention to amend 
the Second Schedule. It therefore 
cannot be allowed to urge that since 
it had disobeyed this mandate on an 
earlier occasion when it granted the 
exemptions it can withdraw the ex- 
emptions inthesame unlawfu] mode. 
Two wrongs never make a right, 


81. Nor could the Respon- 
dents derive any authority or validity 
from Section 21 of the General Clau- 
ses Act, for the notifications with- 
drawing the exemptions, The source 
from which the power to amend the 
Second Schedule, comes is Sec, 6 (2) 
of the Bengal Act and not Section 21 
of the General Clauses Act. See, 21, 
as pointed out by this Court in Gopi- 
chand v. Delhi Administration, 1959 
Supp (2) SCR 87 = (AIR 1959 sc 
609) embodies only a rule of con- 
Struction and the nature and extent 
of its application must be governed 
by the relevant statute which con- 
fers the power to issue the notifica- 
tion. The power, therefore, had to be 
exercised within the limits circum- 
scribed by Section 6 (2) and for the 
purpose for which it was conferred. 


82. For all the foregoing rea- 
Sons, we are of opinion that the im- 
pugned notification dated 7-12-1957, 
purporting to substitute the words 
“such previous notice as it considers 
reasonable” for the words “not less 
than three months notice” in Sec- 
tion 6 (2) of the Bengal Act, is be- 
yond the powers of the Centra] Gov- 
ernment, conferred on it by Sec. 2 
of the Laws Act. In consequence, the 
notifications, dated 1-4-1958, 19-9- 
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1959, 29-6-1966 and 31-7-1970, in so 
far as they withdrew. the exemp- 
tions from tax in the case of dur- 
ries, pure silk, country liquor, kira- 
yana articles ete. without comply- 
ing with the mandatory requirement 
of not less than three months’ notice 
enjoined by Sec, -6 (2) of the Ben- 
gal Act, are also invalid and inaffec- 
tive. 


83. “n the result, we allow 
these appeels, set aside the judg- 
ment of the Appellate Bench of the 
High Court and declare the Notifica- 
tion dated 7-12-1959 (7-12-19577) and 
the subsequent notifications in so far 
as’ they withdrew the exemptions 
from tax mentioned above, to be un- 
constitutional, In the circumstances 
of the case, we leave the parties to 
bear their own costs. 

Appeals allowed. 
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Mohamed Aziz Mohamed Nasir, 
Appellant v. State of Maharashtra, 
Respondent. > 

Criminal Appeal No, 129 of 1971, 
D/- 4-9-1¢75, 

(A) Probation of .Offenders Act 
(1958), Sections 6, 11 (1) — Scope 
and applicability of Section 6 — 
Supreme Court in appeal under Art. 
136 of Constitution, if can take no- 
tice of Section 6 (1) for the first 
time — PĽecision of Bombay High 
Court Reversed on point of sentence. 


S. 6 “ays down an injunction, -as 
distinct from a discretion under Sec- 
tion 3 or Section 4, not to impose a 
sentence >f imprisonment on a per- 
son, who is under twenty-one years 
of age and is found guilty of having 
ecommitteé an offence punishable 
with imprisonment other than that 
for life, unless for reasons to be re- 
corded bw it, it is satisfied that it 
would not be desirable to deal with 
him under See. 3 or Section 4, This 
inhibition on the power of the Court 
pis en Tc. cca tei cc ale RRS 


*(Criminal Appeal No, 1502 c 1969, 
D/- 4-2-1971—Bom.) 


18/AT/D472/75/SSG 


of Maharashtra (Bhagwati J.) : A.LR.. 


to impose a sentence of imprison-- 
ment applies not only at the. stage: 
of trial court but also. at the stage 
or “High Court or any other Court 
when the case comes before it on ap» 
peal or in revision”. Vide Section’ 
11, sub-section (1) of the Act. It is, 
therefore, obvious that even though 
the point relating to the applicabi- 
lity of Section 6 was not raised be- 
fore the Presidency Magistrate or the 
High Court, Supreme Court in ap- 
peal by special leave under Art. 136 
of Constitution is bound to take 
notice of the provisions of that sec- 
tion and give its benefit to the accus- 
ed/appellant, (Para 2) 

M/s. R. B. Datar and Rajen Yash 
Paul, Advocates for Appellant: Mr. ML. 
N. Shroff, Advoeate, for Respondent. 

The Judgment of the Court was 
delivered by 


BHAGWATI, J.:— The appellant 
and one Mohd. Yusuf Gulam Mohd. 
were charged for an offence under 
Section 379 read with Section 34 of 
the Indian Penal Code for snatching 
two sarees from one Govind whilst 
he was carrying them from the shop 
of his master to that of a washer and 
dyer. The learned Presidency Magis- 
trate, who tried the case, accepted 
the prosecution evidence and found 
the appellant and Mohd. Yusuf Gu- 
lam Mohd. guilty of the offence 
under Section 379 read with Section 
34 and sentenced each of them to 
suffer rigorous imprisonment for six 
months, It does not appear from the 
judgment of the learned Presidency 
Magistrate that, though the appellant 
was only seventeen years and three 
months old at the date of the offence 
and the offence was not punishable 
with imprisonment for life, the atten- 
tion of the learned Presidency Magis- 
trate was invited to the provisions of 
Section 6 of the Probation of Of- 
fenders Act, 1958. The appellant pre- 
ferred an appeal agdinst the order 
of conviction and sentence to the 
High Court of Bombay but the ap- 
peal was unsuccessful, The High 
Court took the same view of the 
evidence as the learned Presidency 
Magistrate and confirmed the con- 
yiction of the appellant under Sec- 
tion 379 read with Section 34. So far 
as the question of: sentence was eon- 
cerned, a submission was . made on 
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behalf of the appellant that since he 
was a young boy of about seventeen 
years and three months and this was 
his first offence, leniency should be 
shown to him, But the High Court 
observed that age alone was not suf- 
ficient to invoke the mercy of the 
Court and the appellant had not 
done anything since the date of the 
offence to deserve the mercy of the 
Court and it did not, therefore, see 
any reason to interfere with the 
sentence of imprisonment passed 
against the appellant. It appears that 
once again the provisions of Section 
6 of the Probation of Offenders Act, 
1958 were not specifically brought to 
the notice of the High Court and the 
sentence of imprisonment was maim- 
tained by the High Court without 
applying its mind-to those provisions. 
Hence the appellant preferred a peti- 
tion for special leave to this Court 
and on that petition, this Court 
granted special leave limited to the 
question “whether the provisions of 
the Probation of Offenders Act should 
have been applied in the case.” 


2, We are concerned in this 
appeal with Section 6 of the Proba- 
tion of Offenders Act, 1958, for it is 
only under that section that the ap- 
pellant claims the benefit of the 
provisions contained in the Act. Sub- 
section (1) of Section 6, on a plain 
grammatical reading of its language, 
provides that when any person 
under twenty-one years age is found 
guilty of having committed an of- 
fence punishable with imprisonment, 
but not with imprisonment for life, 
the Court, by which the person is 
found guilty, shall not impose any 
sentence of imprisonment. unless it 
is satisfied that, having regard to the 
circumstances of the case, including 
the nature of the offence and the 
character of the offender, it would 
not be desirable to deal with him 
under Section 3 or Section 4 and if 
the court chooses to pass any sen- 
tence of imprisonment on the offen- 
der, it shall record its reasons for do- 
ing so. Sub-section (2) of Section 5 
then goes on to say that for the pur- 
pose of satisfying itself whether it 
would not be desirable to deal under 
Section 3 or Section 4 with an of- 
fender referred to in sub-section (1), 
the court shall call for a report from 
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the Probation Officer and consider the 
report, if any, and any other infor- 
mation available to it relating to the 
character and physical and mental 
condition of the offender. Section 6 
thus lays down an injunction, as dis- 
tinct from a discretion under Sec. 3 
or Section 4, not to impose a sentence 
of imprisonment on a person who is 
under twenty-one years age and is 
found guilty of having committed an 
offence punishable with imprison- 
ment other than that for life, unless 
for reasons to be recorded by it, it is 
satisfied that it would not be desir- 
able to deal with him under Sec, 3 
or Section 4. This inhibition on the 
power of the Court to impose a sen- 
tence of imprisonment applies not 
only at the stage of trial court but 
also at the stage of “High Court or 
any other Court when the case 
comes before it on appeal or in revi- 
sion”, Vide Section 11, sub-section (1) 
of the Act. It is, therefore, obvious 
that even though the point relating 
to the applicability of Section 6 was 
not raised before the learned Presi- 
dency Magistrate or the High Court, 
this Court is bound to take notice of 
the provisions of that section and 
five its benefit to the appellant, parti- 
cularly since it is a section which is 
intended for the benefit of juvenile 
delinquents, reflecting the anxiety of 
the Legislature to protect them from 
contact or association with hardened 
criminals in jails and retrieve them 
from a life of crime and rehabilitate 
them as responsible and useful mem- 
bers of society. 


3. Here, we find that what- 
ever date be taken as the relevant 
date for determining the applicability 
of Section 6 — whether the date of 
the offence or the date of the judg- 
ment of the learned Presidency 
Magistrate or the date of the judg- 
ment of the High Court — the ap- 
pellant was below twenty-one years 
age, The offence of which he is found 
guilty is an offence under Sec. 379 
read with S., 34 and it is clearly an 
offence punishable with imprison- 
ment but not with imprisonment for 
life. The conditions requisite for the 
applicability of Section 6 are, there- 
fore, plainly satisfied and under Sec- 
tion 6, sub-section (1) it is not com- 
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petent to the Court to impose any 
sentence of imprisonment on the ap- 
pellant, unless the Court is satisfied 
that, having regard to the circum- 
stances of the case, including the na- 
ture of the offence and the character 
of the appellant, it would not be de- 
sirable to deal with him under Sec- 
tion 3 or Section 4. It is true that 
sub-section (2) of Section 6 requires 
that for the purpose of satisfying it- 
self whether it would not be desir- 
able to deal with the appellant 
under Section 3 or Section 4, the 
Court is required to call for a report 
from the Probation Officer and consi- 
der the report, if any, but we do 
not think it necessary in the present 
ease to call for any report from the 
Probation Officer nor to remand the 
ease to the learned Presidency Magis- 
trate for passing an appropriate 
order after calling for a report from 
the Probation Officer and considering 
it. We have on record the anitece- 
dent history giving the background 
of the appellant. The appellant was 
at one time a well-known child film 
actor and he actually won several 
awards for acting in films. It ap- 
pears that at some subsequent stage 
he fell in bad company and took to 
evil ways. The offence for which he 
is convicted is, no doubt, an offence 
of theft which cannot be lightly ig- 
nored, but it is comparatively of a 
minor character, in that only two 
sarees were snatched away from the 
hands of Govind, perhaps under the 
stress of economic necessity. More- 
over, this is a first offence of the ap- 
pellant. We are, therefore, not at 
all satisfied that it would not be de- 


sirable to deal with the appellant 
under Section 3 or Section 4 and 
consequently, the sentence of impri- 
sonment passed ọn the appellant 
must be set aside. 

4 We accordingly set aside 


the sentence of imprisonment passed 
on the appellant and direct that he 
be released on his entering into a 
bond with one surety in the sum of 
Rs. 500/- to appear in the Court of 
the Presidency Magistrate to receive 
sentence, whenever called upon to do 
so within a periodofsix months and 
during that period to keep the peace 
and be of good behaviour, The learn- 
ed Presidency Magistrate is directed 
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to take the necessary bond from the 
appellant and the necessary surety 
bond from a surety to his satisfac- 
tion. The appellant will continue on 
bail till such time as these directions 
are carried out, after which the bail 
bond will stand cancelled. 

Order. accordingly. 


AIR 1976 SUPREME COURT 732 
(From: Allahabad)* 


A. N. RAY, C. J., K. K. MATHEW 
AND Y. V. CHANDRACHUD, JJ. 


Raja Ram and others, Appellants 
v. State of Uttar Pradesh and others, 
Respondents. 


Civil Appeal No. 1863 of 1974, 
D/- 22-8-1975. . 


(A) U. P. Municipalities Act (2 
of 1916), Section 30 — Supersession 
of Municipal Board — After receipt 
of show cause notice Board passed a 
resolution authorising President of 
Board to submit interim reply and to 
take one month’s time for submitting 
final reply — President scnt interim 
reply denying all the charges — 
After looking into records and consi- 
dering the matter fully he admitted 
the chargcs in final reply — Held the 
Government was justified in acting 
upon final reply and superseding the 
Board — Prcsident was authorised to 
submit both interim and final reply 
without further reference to Board. 

(Paras 5, 6) 

M/s. Yogeshwar Prasad and S. 
K. Bagga, Advocates, for Appellants; 
Mr. G. N. Dikshit, Sr. Advocate, (Mr. 
O. P. Rana. Advocate with him) for 
Respondents. 


Judgment of the Court was de- 
livered by 


MATHEW, J.— The appellants 
filed a writ petition challenging an 
order passed by the State Govern- 
ment superseding the Municipal 
Board, Philibit. The Municipal Board 
which was superseded by the order 
of Government was constituted on 
99-6-1971. Previous to the constitu- 
tión of that Board, the State Govern- 


*(Spl. Appeal No. 119 of 1974, D/- 
12~9-1974—All.) 
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ment had issued a notice under Sec- 
tion 30 of the U. P; Municipalities 
Act, 1916 (hereinafter called the 
‘Act’) on 15-2-1971 to show cause 
why the Board, of which the super- 
seded Board was the successor, should 
not be superseded, That Board sent 
a reply to the notice. Thereafter no 
further action was taken in the mat- 


ter by the Government and the 
Board served its full term of office. 
2. A notice dated 29-9-1972 


under Section 30 of the Act was issu- 
ed to the Board to show cause why 
it should not be superseded. The no- 
tice was received by the Board on 
4-10-1972. The Board passed a re- 
solution on 16-10-1972 authorizing 
the President of the Board to submit 
an interim reply and to take one 
month’s further time for submitting 
a final reply in answer to the char- 
ges levelled against the Board. The 
President sent the interim reply on 
10-10-1972 (sic) denying all the 
charges against the Board. The Pre- 
sident sent the final reply on 3-11- 
1972 admitting the charges against 
the Board. The final reply was not 
placed before the Board before it 
was sent to the Government. A no- 
tice of a motion expressing no confi- 
dence in the President was given to 
the District Magistrate on 13-11-1972 
who fixed 15-12-1972 for consideration 
of the motion at a meeting of the 
Board. The order superseding the 
Board was passed by the Government 
after considering the replies of the 
President and it was the validity of 
this order that was challenged in 
the writ petition. 


3. A learned Single Judge of 
the High Court held that the Gov- 
ernment took into account only the 
final reply submitted by the Presi- 
dent on 3-11-1972 admitting the 
charges and not the interim reply of 
the President denying the charges 
and therefore the order of the Gov- 
ernment superseding the Board was 
bad. The reasoning of the learned 
Single Judge was that it was incum- 
bent upon the State Government to 
consider the explanation oof the 
Board and since in this case there 
were two replies submitted by the 
President — one denying the allega- 
tions against the Board and the other 
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admitting them — the Government 
went wrong in simply accepting the 
final reply admitting the charges and 
ignoring the interim reply denying 
them. The learned Judge therefore 
quashed the order. 


4. On appeal, the Division 
Bench reversed the decision of the 
learned Single J udge. The Division 
Bench was of the view that the re- 
solution passed by the Board on 
16-10-1972 authorized the President 
to submit an interim reply and take 
one month’s time and then send the 
final reply after considering all the 
aspects of the matter, and therefore 
the Government was justified in act- 
ing upon the final reply. 


5. The resolution authorizing 
the President to sumbit the explana- 
tion is quite clear that he had to 
send an interim reply to the Gov- 
ernment, take one month’s time to 
consider the matter fully and submit 
the final reply. 


6. We entertain no doubt that 
the Division Bench was right in its 
view that the President was autho- 
rized to submit both the interim and 
the final reply without further refer- 
ence to the Board and if the Presi- 
dent found, after looking into the re- 
cords and considering the matter 
fully, that the charges against the 
Board were correct, he was justified 
in admitting the charges and sumit- 
ting the final reply on that basis. We 
think that Government was justified 
in acting upon the final reply as the 
facts and circumstances of the case 
fully warranted the admissions made 
therein. We agree with the finding 
of the High Court that the notice of 
motion expressing no confidence in 
the President did not in any way in- 
fluence him in admitting the char- 
ges in his final reply to the Govern- 
ment as the notice was sent after the 
final reply. 


7. We dismiss the appeal with 
costs. 


Appeal dismissed. 
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AIR 1976 SUPREME COURT 734 


N. L. UNTWALIA AND S. MURTAZA 
FAZL ALI, JJ. 


Mohd. Dhana Ali Khan, Peti- 
tioner v. State of West Bengal, Res- 
pondent. 

Writ Petn, No. 17 of 1975, 

11-4-1975. 
(A) Maintenance of Internal Se- 
curity Act (1971), Section 3 — Order 
of detention — Delay by Dhiustrict 
Magistrate in submitting report to 
Government — Convincing explana- 
tion — What is, 

The explanation given by the 
District Magistrate that he hed to 
pass almost eight orders of detention 
on the 28rd August and all of them 
had to be typed out and as 26th 
August which was a Sunday had in- 
tervened, it was not possible for him 
to send the report to the Government 
earlier, is convincing and satisfactory. 
AIR 1975 SC 1807, Followed. 

(Para 2) 

(B) Maintenance of Internal Se- 
curity Act (1971), Section 3 — Dis- 
turbance of public order — Detenu 
with his associates being armed with 
daggers boarding a running train at 
night and putting passengers to fear 
of death and snatching away wrist 
watch and gold necklace — Ground 
though amounted to a single inci- 
dent held did have a nexus with the 
disturbance of public order. 


D/- 


(Fara 4) 
(C) Maintenance of Internel Se- 
curity Act (1971), Sec. 14 — Power 


of Central Government to revoke or 
modify the order of detention — 
Mere fact that the Central Govern- 
ment does not choose to revcke or 
modify the order of detention does 
not lead to the conclusion that the 
Central Government failed to apply 
its mind, (Para 5) 


(D) Maintenance of Internal Se- 
curity Act (1971), Section 3 — Dis- 
trict Magistrate before passing order 
of detention influenced by other 
materials on record — Detention is 
illegal, 

If the District Magistrate before 
passing the order of detenticn had 
before him not only the ground 
served on the petitioner but other 


AT/AT/E66/75/GDR 


A. I. R. 


materials also the order suffers from 
a very serious infirmity which goes 
to the root of the matter. AIR 1975 
SC 550, Followed. . (Para 6) 


(E) Maintenance of Internal Se- 
curity Act (1971), S. 8 (1) — Order 
of State Government rejecting re- 
presentation of detenu — Detention 
is not illegal because order of rejec- 
tion is not speaking order, AIR 1975 
SC 775, Followed, (Para 3) 
Cases Referred: Chronological Paras 
AIR 1975 SC 550 = 1975 Cri LJ 446 


6 
AIR 1975 SC 775 = 1975 Cri LJ 637 


3 
AIR 1975 SC 1807 = 1975 Cri LJ 
1554 2 


Mr. R. K. Jain Advocate, A. G., 
for Petitioner: M/s. Sukumar Ghosh 
and G. S. Chatterjee, Advocates for 
Respondent. 


The judgment of the Court was 
delivered by 


FAZL ALI, J:— The petitioner 
assails the order of detention passed 
against him on August 23, 1973 by 
the District Magistrate, 24 Parganas. 
A report was sent by the District 
Magistrate to the Government on 
August 27, 1973 and the detention 
was approved by the Government on 
30th August, 1973. On September 10, 
1973 the detenu made a representa- 
tion to the Government which was 
rejected on September 12, 1973. 
Thereafter the matter was referred to 
the Advisory Board and after ob- 
taining its opinion the order of de- 
tention was confirmed by the Gov- 
ment on November 14, 1973. We 
might also state that a report to the 
Central Government was also made 
immediately after the order of de- 
tention was passed. 


2. Mr. R. K, Jain appearing 
for the petitioner as Amicus Curiae 
has been of such assistance to us and 
has advanced five contentions before 
us. In the first place he submitted 
that there was sufficient delay on 
the part of the District Magistrate in 
submitting his report to the Govern- 
ment and the explanation given by 
him is not convincing, In the coun- 
ter affidavit, however, the District 
Magistrate has explained that he had 
to pass almost eight orders of deten- 
tion on the 23rd August and all of 
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them had to be typed out and as 
26th August which was a Sunday had 
intervened, it was not possible for 
him to send the report to the Gov- 
ernment earlier, In the circumstan- 
ces, we are satisfied that the expla- 
nation given by the District Magis- 
trate in his affidavit is convincing 
and satisfactory. In Writ Petn, No. 
93 of 1975 (Gopal Mandal v. State of 
West Bengal decided on th April, 
1975 = (reported in AIR 1975 SC 
1807) an identical explanation was 
given by the District Magistrate 
which was upheld by this Court. For 
this reason, the first contention raised 
by learned counsel is overruled. 


3. Tt was next argued that 
the order of the Government reject- 
ing the representation of the peti- 
tioner is not a speaking order and 
therefore the detention is illegal. This 
matter appears to be concluded by a 
decision of this Court in John Martin 
v. State of West Bengal, W. P. No. 
467 of 1974, D/- 21-1-1975 = (report- 
ed in AIR 1975 SC 775) following 
Hardan Shah’s case where a similar 
argument put forward by this Court 
was rejected outright, This conten- 
tion of the learned counsel does not 
therefore survive. 


4. Tt was next contended thaf 
the ground of detention served on 
him amounted to a single incident 
and had no casual connection with 


the disturbance of the public order. 


The ground served on the petition 
was as follows:— 


“That on 3-8-1973 between 21-10 
and 21-20 hrs. you and your asso- 
ciates being armed with daggers 
boarded a 3rd class compartment of 
SL 257 Up train of E. Rly. Sealdah 
Division at Gocharan R. 5. and put- 
ting the passengers of the compart- 
ment to fear of death snatched away 
a wrist watch and a gold necklace 
from one Nirmal Chatterjee and his 
wife in between Gocharan and Suraj- 
pur R. Ss. you then decamped with 
booty from the running train at 
Suryapur R. S. 


Your action caused confusion, 
panic and disturbed public order 
there then. | 

You have thus acted in a man- 
ner prejudicial to the maintenance of 
public order.” i 
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From a perusal of this we are un- 
able- to accept the contention of the 
petitioner that this ground has no 
nexus with the disturbance of public 
order. It is true that the ground con-: 
tains a single incident of theft of 
valuable property from some passen- 
ger travelling in a running train and 
may amount to robbery. But that 
does not by itself take the case out 
of the purview of the provisions of 
the Maintenance of Internal Security 
Act. There are two pertinent facts 
which emerge from the grounds 
which must be noted, In -the first 
place the allegation is that the peti- 
tioner had snatched away a wrist 
watch and a gold chain after putting 
the passengers of the compartment 
to fear of death. Secondly, the theft 
had taken place at night in a run- 
ning train in a third class compart- 
ment and the effect of it would be 
to deter peaceful citizens from travel- 
ling in trains at night and this 
would undoubtedly disturb the even 
tempo of the life of the community. 
For these reasons we are satisfied 
that the ‘ground mentioned in the 
order did have a nexus with the dis- 
turbance of public order, 


5. The fourth contention put 
forward was that under Section 14 
of the Maintenance of Internal Secu- 
rity Act it was open to the Central 
Government to revoke or modify the 
order of detention after receiving a 
report from the State Government 
and therefore there. must be some 
material to show that the Govern- 
ment of India applied its mind 
under Section 14. In the first place 
Section’ 14 merely confers a discre- 
tion on the Central Government to 
revoke or modify an order of deten- 
tion made by the State Government. 
It does not confer any right or privi- 
lege on the detenu. It is for the 
Central Government to revoke or 
modify the order of detention after 
the report is submitted to it.- The 
mere fact that the Central Govern- 
ment does not choose to revoke or 
modify the order of detention with- 
out anything more cannot necessarily 
lead to the irresistible inference 
that ‘the Central Government failed 
to apply its mind. So far as the 
State Government is concerned, its 
duty: comes to an end after it has 
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sent a report regarding the detention 
order to the Central Government, In 
these circumstances, it cannot b2 said 
by any stretch of imagination that 
as Central Government did not ap- 
ply its mind under Section 14 of the 
Act, this would invalidate the order 
of detention, There is no material 
before us to show that the Central 
-Government did not apply its mind 
at all under Section 14 of the Act. 
The argument on this score is, there- 
fore, rejected. 

6. Lastly, it was contended 
that it would appear from the affi- 
davit filed by the District Magistrate 
that while detaining the petitioner 
the District Magistrate was not only 
influenced by the grounds served on 


the petitioner but also by other 
materials on the record. In para. 5 
of the counter affidavit the District 


Magistrate stated as follows:— 


“I say that I made the detention 
order after being bona fide satisfied 
from the materials on record (relat- 
ing to the detention of the detenu) 
that with a view to preventing the 
detenu from acting in any manner 
prejudicial to the maintenance of 
public order it is necessary to detain 
him under the provisions of the 
Maintenance of Internal Security Act, 
1971. I further say that the ground 
furnished to the detenu is the only 
ground on which I based my satis- 
faction for making the decention 
order.” 


It would thus appear that the Dis- 
trict Magistrate has taken a contra- 
dictory stand, A close perusal of his 
counter affidavit would disclose that 
he was influenced not only by the 
ground which was served on the 
petitioner but also by other mate- 
rials on the record, The history sheet 
of the detenu which was placed be- 
fore the District Magistrate hes been 
produced before us and we find that 
there were as many as four inci- 
dents: many of which relate ta thefts 
in running trains. It is true that in 
another place in his affidavit, the 
District Magistrate has stated zhat he 
was satisfied only on the basis of the 
incident mentioned in the ground 
served on the petitioner.. But this is 
contradictory to what he has stated 
in the ‘opening paragraph 5 pf the 
counter affidavit. In these circum- 
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stances, therefore, we are satisfied 
that the District Magistrate before 
passing the order of detention had 
other materials also before him. It 
cannot be said to what extent the 
District Magistrate was influenced by 
the other materials and not by the 
material which is mentioned in the 
ground of detention. Thus the order 
of detention suffers from a very 
serious infirmity which goes to the 
root of the matter. The liberty of 
the subject being an extremely pre- 
cious right, where any infraction of 
such a right is involved the court 
must act as a watch-dog and a sen- 
tinel on the qui vive to see that every 
benefit of the lacunae goes to the de- 
tenu. We are fortified in our view 
by reason of the decision of this 
Court in Khudiram Das v. State of 
West Bengal, AIR 1975 SC 550 where 
their Lordships observed as follows:— 


“It is, therefore, not only the 
right of the court, but also its duty 
as well, to examine what are the 
basic facts and materials which ac- 
tually and in fact weighed with the 
detaining authority in reaching the 
requisite satisfaction. The judicial 


-scrutiny cannot be foreclosed by a 


mere statement of the detaining 
authority that it has taken into ac- 
count only certain basic facts and 
materials and though other basic 
facts and materials were before it, it 
has not allowed them to influence 
its satisfaction. The Court is entitl- 
ed to examine the correctness of 
this statement and determine for it- 
self whether there were any other 
basic facts of materials, apart from 
those admitted by it, which could 
have reasonably influenced the deci- 
sion of the detaining authority and 
for that purpose, the Court can cer- 
tainly require the detaining authority 
to produce and make available to the 
Court the entire record of the case 
which was before it. That is the 
least the Court can do to ensure ob- 
servance of the requirements of law 
by the detaining authority.” 


Learned counsel appearing for the 
State justified the order of detention 
on the ground that there is an ex- 
press statement made by the District 
Magistrate that he was satisfied only 
on the incident : mentioned in the 
ground of detention. This argument 
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however is not. tenable because it is 
not supported’ by a perusal of the 
affidavit filed by the District Magis- 
trate as a whole. We are therefore 
of the opinion that the order of de- 
tention must be set aside and the 
petitioner be set at liberty forth- 
with, The application is accordingly 
allowed and the rule is made abso- 
lute, - 

Petition allowed. 


AIR 1976 SUPREME COURT 737 
(From: Andhra Pradesh)* 
A. N. RAY C. J., M. H. BEG, R. S. 
SARKARIA Hp: N. SHINGHAL 
Putti Kondala Rao and others, 
Appellants v, Vellamanchili Sitarat- 
tamma and another, Respondents, 
Civil Appeal No. 643 of 1975, 
D/- 12-12-1975, 


(A) Civil P. C. (1908), Order 21, 
Rule 90 Proviso — Petition under, 
for setting aside sale — Substantial 
injury — No allegation of substantial 
injury in the petition — Trial court 
and the first appellate court address- 
ed themselves at length on the ques- 
tion of substantial injury — Allega- 
tions in petition could be read to im- 
ply substantial injury to judgment 
debtor. 

It depends upon several relevant 
facts whether the judgment-debtor 
has suffered a substantial injury at 
a judicial sale, AIR 1965 SC 834, 
Eol. . (Para 14) 


The High Court was not unjus- 
tified on the materials to hold that 
the application for setting aside the 
sale was bald and there was no pro- 
per allegation of substantial injury 
to the judgment debtor. Sometimes 
however, there may not be express 
allegations of substantial injury and 
the same may appear to be implicit 
from all facts and circumstances al- 
leged, In the instant case, the Trial 
Court as well as the first Appellate 
Court heard the parties and decided 
the case on the footing that there 


were allegations of substantial in- 

*C. R. P. No. 1015 of 1972, D/- 
24-1-1973—Andh, Pra.) | 
AT/BT/A183/76/LGC 
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P. K. Rao v. V, Sitarattamma (Ray C., J.) 
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jury to the judgment debtors, Thus, 
the allegations in the petition could 
be read to imply substantial injury to 
the judgment debtors. 
(Paras 16, 18, 19) 
Cases Referred: Chronological Paras 
AIR 1965 SC 834 = (1965) 1 SCR 
726 14 
Mr. M. K. Ramamurthi, Sr, Ad- 
vocate, (Mr. B. Parthasarthi, Advo- 
cate with him), for Appellants; Mr. 
B. V. Subrahmanyam, Sr. Advocate, 
(Mr. A. Subba Rao, Advocate with 
him), for Respondents. 


The Judgment of the Court was- 
delivered by 


RAY, C. J.:— This appeal is by 
special leave from the judgment dated 
24 March, 1973 of the High Court of 
Andhra Pradesh. 

2. The High Court held that 
the application of the appellants, the 
judgment debtors is defective and 
not maintainable and the Court has 
no power’ to set aside the sale unless 
facts are alleged by the applicant 
and proved by him to the satisfaction 
of the court that the applicant has 
sustained substantial injury by rea- 
son of such irregularity. 

3. The respondents are the 
decree-holders, Pursuant to the de- 
cree there was an order for attach- 
ment and sale of the house property 
of the appellants, The sale took 
place on 7 June, 1960. 

4, The appellants filed an ap- 
plication on 7 July, 1960 under Order 
XXI Rule 90 of the Code of Civil 
Procedure to set aside the sale. On 
18 November, 1966 the application 
was dismissed by the Munsif, On 22 
April, 1972 the Subordinate Judge 
allowed the appeal filed by the judg- 
ment debtors and set aside the sale. 
The High Court pursuant to the 
revision petition presented by the 
auction purchaser set aside the order 
of the Subordinate Court on the 
ground that the application of the 
appellants under Order XXI was de- 
fective and not maintainable. 

5. The application was in 
Seven paragraphs. The first two 
paragraphs contained the description 
of the petitioners and the respon- 
dents. In -the third paragraph the 
judgment debtors alleged that. the 
properties were purchased by the 
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husband of ‘the decree-holder, In -the 
fourth paragraph.the judgment deb- 
tors alleged . that the sale :notices 
were deliberately suppressed frem the 
knowledge of the judgment debtors. 
It is also alleged: that the properties 
were undervalued and were sold in 
favour of the husband who was the 
nominee of. the decree-holder, In 
paragraph 5 it was alleged that the 
correct assessments had not been 
shown, In paragraph 6 of the peti- 
tion it is alleged that the sale is il- 
legal for material irregularities and 
for suppression of all notices to the 
petitioners as the respondents 1 and 
2 colluded together and. practised 
fraud upon the petitioners, In para- 
graph 7 the judgment debtors prayed 
for setting aside the sale. 

6. The Munsif by his order 
dated 18 November, 1966 noticed the 
contentions: which arose for conside- 
ration. Those were as follows. First, 
whether the judgment debtors had 
no knowledge of the attachment or 
subsequent sale proceedings, Second, 
whether the decree-holder practised 
fraud upon the judgment debtors. 
Third, whether the sale was illegal. 
Fourth, whether the judgment deb- 
tors sustained any substantial injury. 


7. The sale was to be held 
on 6 June, 1960. That was a public 
holiday on account of Bakrid, There 
was a gazette notification to that ef- 
fect. Because the date of sale was 
a public holiday, the sale wes held 
on the next day 7 June, 1960. The 
Munsif held that when the sale is 
held on a date different from that 
notified without an order of adjourn- 
ment and a further proclamation of 
sale it would amount only to an ir- 
regularity and the remedy would be 
tlo apply to set aside the sale on 
proof of substantial injury. The 
Munsif held that there was no cir 
cumstance to make the sale illegal 
or invalid. 


8. The Munsif further held 
that the attachment was effective 
from 17 December, 1959. One of the 
judgment debtors who was the 
eldest brother was’ present at the 
time of attachment, The youngest 
brother alleged that he was not pull- 
ing on well with the family mem- 
bers because he married a pirl of 
another caste. The Munsif held that 
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to be an. after-thought -because there 
was no evidence of any discord þe- 
tween the brothers, The Munsif held 
that the judgment debtors were. liv- 
ing together.in the house attached 
and that they had knowledge of the 
attachment, 


9. - With renard to the sale no- 
tice the Munsif held that ‘the judg- 
ment debtors had knowledge of the 
attachment and sale and also held 
that no fraud was practised. 


10. With regard to the ques~ 
tion of substantial injury the Munsif 
held that the allegation in the peti- 
tion that the property was worth 
more than Rs, 25,000 and that the 
decree~holder got the same under- 
valued was to be rejected, The Mun- 
sif came to the conclusion that the 
adjacent property and the evidence 
and material circumstances would 
show that the house could not be 
valued at more than Rs. 25,000, The 
original sale deed Ex, B-11 of the ad- 
joining house showed that it was 
sold for Rs, 12,000. That was a daba 
house with a tiled one af the back. 
The property which was: sold was 
slightly. larger in area than that one. 
But the Munsif held that the situa- 
tion of the house of the neighbour- 
hood properties all indicated that 
there was ne undervaluation. 


11, The property was subject 
to four mortgages. The three mort 
gages were for the sums of Rupees 
1000/-, Rs. 3500/- and Rs, 1800/- and 
the fourth mortgage was for Rupees 
400/- aggregating Rs, 6700/-. The 
sale was held subject to those four 
mortgages, Interest was at 12 per 
cent. Interest on the principal amount 
would be more than Rs, 1000/- on 
the date of the sale. The amount of 
Rs. 6125/- which was the auction 
price was subject to the mortgages. 
Further there was a maintenance 
charge in favour of one Kanak- 
shamma for a sum of Rs, 60/- . per 
year. In this background the Mun- 
sif held that the sale was valid, 


12. Before the Subordinate 
Judge two points for consideration in 
the appeal were whether there was 
material irregularity or fraud in the 
publication and conduct of the sale 
and whether they sustained substan~ 
tial loss or injury. 
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13. The Subordinate Judge Trial Court and the Appellate: Court 

held that the sale'on 7 June, 1960 are there. ' 

without an order of adjournment was 

an irregularity. The price shown in 17. Counsel for the appellant 


the sale proclamation was Rs. 6000/-. 
The decree-holder valued the pro- 


perty at Rupees 16000/-. The 
Amin valued the property at 
Rupees 20,000/- free from 

incumbrances. The Subordinate 


Judge held that the property was 
subject to the charge and the sale 
was subject to mortgages. The Sub- 
ordinate Judge came to the conclu- 
sion that the auction purchaser was 
the husband of the decree-holder 
and there was gross undervaluation 
of the property and set aside the 
sale. 


14, The decision of this Court 


in Laxmidevi v. Sathani Mukand 
Kanwar, (1965) 1 SCR 726 = (AIR 
1965 SC 834) held that it depends 


upon several relevant facts whether 
the judgment debtor has suffered a 
substantial injury at a judicial sale. 

15. The features brought out 
en the materials in this case are that 
there was proper service and the 
sale was held on 7 June, 1960 be- 
cause the previous day was a public 
holiday. The judgment debtors did 
not give their valuation, The pro- 
perty sold was subject to mortgages 
and charge, The decree-holders have 
been kept out of the fruit of the 
decree for about 17 years. The at- 
tempt on the part of the judgment 
debtors to set aside the sale was an 
after-thought as was found by the 
Munsif. The Subordinate Judge was 
impressed with the suggestion that 
the property. was undervalued, The 
Subordinate Judge was wrong_ there. 
The Munsif was correct in. his con- 
clusion and reasons that the property 
sold was subject to mortgages and 
charges and was,sold at the correct 
price taking into consideration the 
price in the neighbourhood and other 
evidence on record. | 


16. The High ‘Court : found 
that there was no allegation of sub- 
stantial’ injury 'in ‘the petition. It ap- 
pears from the record that the Trial 
Court and’ the first Appellate: Court 
addressed themselves at length on 
the question of substantial injury. 
Parties were. heard. They made-their 
submissions. The conclusions of thé 


submitted that if we set aside the 
judgment of the High Court, the 
matter would have to be remanded 
for hearing on other points. It will 
serve no useful purpose to send the 
matter to the High Court on other 
questions, There has been substan- 
tial justice done to the parties. The 
judgment of the Trial Court was 
wrongly reversed by the first Appel- 
late Court. l 


18. The High Court was not 
unjustified on the materials to hold 
that the application for setting aside 
the sale was bald and there was no 
proper allegation of substantial in- 
jury to the judgment debtors. Some- 
times however, there may not be ex- 
press allegations of substantial injury 
and the same may appear to be im- 
plicit from all facts and circumstan- 
ces alleged. In the present case, the 
Trial Court as well as the first Ap- 
pellate Court heard the parties and 
decided the case on the footing that 
there were allegations of substantial 
injury to the judgment debtors. 


19. For these reasons we pro- 
ceed on the basis that the allega- 
tions in the petition could be read 
to imply substantial injury to the 
judgment debtors; it is not necessary 
to remand the matter to the High 
Court because we are of opinion that 
the judgment of the Trial Court is 
correct and should be restored. We, 
therefore, dismiss the appeal The 
appellants will pay costs to the res- 
pondents. - > 
Appeal dismissed. 
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(A) Prevention of Corruption Act 
(1947), Secs. 5 (1) (d) and 5 (2)—Con- 
viction — Appreciation of evidence— 
Discrepancy in prosecution evidence 
— Appellant alleged to have demand- 
ed bribe through co-accused a peon 
— Absence of evidence to show that 
appellant ever demanded bribe or 
even made suggestion about it to 
complainant — Variation in dates on 
which demand made in evidence of 
complainant and in the report made 
hy him — Currency notes seized not 
from appellant but the co-accused — 
Fact of the complainant talking per- 
sonally with appellant not spoken to 
by one of the two eye-witnesses of 
police party — Arrest made only of 
co-accused from whom currency notes 
were seized — Complainant not re- 
membering the name of appellant — 
Held, prosecution evidence was insuf- 
ficient to establish beyond reasonable 


doubt that appellant demanded bribe ' 


from complainant through co-accus- 
ed, (Paras 4, 5, 6 and 7) 


The Judgment of the Court was 
delivered by 


BHAGWATI, J.:— The appellant 
and one Ram Narain were tried by 
the Sessions Judge, Kotal for offen- 
ces under Section 161 of the Indian 
Penal Code and Section 5 (1) (d) read 
with Section 5 (2) of the Prevention 
of Corruption Act, 1947. The appel- 
lant was, at the material time a clerk 
in the Land Record Office entrusted 
with the duty of furnishing certified 
copies of entries in land records 
while Ram Narain was a peon work- 
ing in that office, The charge against 
the appellant and Ram Narain was 
that on or about 31ist March, 1967, 
the appellant obtained through Ram 
Narain by corrupt and illegal means 
a sum of Rs. 10/- from Dhanna Lal 
as gratification, other than legal re- 
muneration, as a motive or reward 
for issuing early copy of entries in 
the land records relating to the land 
of Dhanna Lal for Samvat years 2010 
to 2013. The appellant and Ram 
Narain were both convicted by the 
learned Sessions Judge and each of 
them was sentenced to suffer one 
year rigorous imprisonment and to 
pay a fine of Rs. 100/-. or in default 
of payment of fine to undergo rigo- 
rous imprisonment for a further pe- 
riod of one month, The appellant 


of Rajasthan (Bhagwati J.) 
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and Ram Narain both preferred an 
appeal in the High Court of Rajas- 
than against the Order of conviction 
and sentence recorded against them, 
but the appeal substantially failed 
and the conviction of the appellant 
and Ram Narain was maintained with 
only a slight modification in the case 
of Ram Narain whose conviction was 
limited only to Section 5 (1) (d) read 
with Section 5 (2) of the Prevention 
of Corruption Act, 1947. The sen- 
tence imposed on the appellant and 
Ram Narain was, however reduced, 
the substantive sentence of imprison- 
ment being brought down to three 
months’ rigorous imprisonment and 
the sentence of fine being limited only 
to Rs. 50/- in case of each of them. 
The appellant thereupon preferred 
the present appeal with special leave 
obtained from this Court. 


2. Before we deal with the 
contentions raised on behalf of the 
appellant in support of the appeal, it 
would be convenient to state briefly 
the facts giving rise to the prosecu- 
tion against the appellant. Dhanna 
Lal, who was an agriculturist in a 
village situate in Kotal District, was 
in need of a certified copy of entries 
relating to his land as he was re- 
quired to produce them for the pur- 
pose of obtaining Takavi loan from a 
bank, He, therefore, came down to 
Kotal in the evening of 28th March, 
1967 and he brought with him, pre- 
sumably for the purpose of assisting 
him as he was a stranger in Kotal. 
one Ram Nath, who was Panch of 
his village. Ram Nath and Dhanna 
Lal went to the Collectorate in the 
morning of 29th March, 1967 and 
there Dhanna Lal preferred an appli- 
cation for obtaining a certified copy 
of the entries to the Sadar Kanun- 
go, but he was asked to submit the 
application to the clerk who was in- 
charge of preparing certified copies. 
Dhanna Lal thereupon took the ap- 
plication to the appellant and after 
affixing a Court fee stamp of Rs. 2/- 
which represented the court fee for 
urgent copy, submitted it to the ap- 
pellant. The appellant had his table 
in a room in which there were many 
other clerks doing work of the land 
record office. The appellant, after 
taking the application from Dhanna 
Lal, asked him to sit outside where- 
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upon Dhanna Lal and Ram Nath sat 
in the varanda outside the room. 
Sometime thereafter Ram Narain, 
who was a peon in the office, came 
to Dhanna Lal and ‘asked him what 
was the matter for which he had 
come. Dhanna Lal told Ram Narain 
that he had come to obtain certified 
copy of entries in the land Record. 
Ram Narain stated that without some 
gratification no copies were issued in 
the office, Dhanna Lal thereupon in- 
quired as to how much amount 
would have to be paid, on which 
Ram Narain went inside and after 
sometime returned and said that 
about Rs. 25/- would have to be paid 
since Dhanna Lal wanted copy for 
Samvat 2010 to 2013. Dhanna Lal 
found this amount rather high, 
whereupon Ram Narain once again 
went inside the room and coming 
out after a while, he told Dhanna 
Lal that the clerk had stated that 
Rs. 10/- would be alright. Dhanna Lal 
expressed his inability to pay even 
this amount and the answer of Ram 
Narain was that in that event Dhanna 
Lal would have to wait for ten to 
fifteen. days to get certified copy. 
This happened on 29th March, 1967. 


3. On the next day, ie. on 
30th March, 1967, Dhanna Lal and 
Ram Nath once again went to the 
Land Record Office in the morning 
and had discussion with Ram Narain, 
Ram Narain went inside the 
‘and after coming out stated that cer- 
tified copy of the entries would be 
issued on the next day if a sum of 
Rs. 10/- were paid. Dhanna Lal and 
Ram Nath thereafter left the office 
and while they were coming out 
they met a person called Shyam 
Narain, who was known to Ram 
Nath. They narrated the incident in 
regard to the demand for bribe ta 
Shyam Narain. Shyam Narain told 
them not to yield to the demand but 
to see him in the evening. It ap- 
pears that Dhanna Lal and. Ram 
Nath thereafter met Shyam Narain 
not in the evening of that day but 
in the morning of the next day, i.e., 
31st March, 1967. Shyam Narain got 
an application written by Ram Nath 
and sighed by Dhanna Lal and he 
asked them. to goto the Deputy 
Superintendent, Anti-Corruption De- 
partment and: to present the applica- 
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tion to him. The Deputy Superinten- 
dent thereupon arranged a raid by 
going through the usual procedure of 
having a panchnama of two currency 
notes of five-rupee each which were 
produced by Dhanna Lal and which 
were to be handed over by Dhanna 
Lal to Ram Narain when he de- 
manded them, The Deputy Superin- 
tendent also arranged to secure a 
punch witness called Pushp Kumar. 
The raiding party then proceeded to 
the Collectorate at about 2 p. m. The 
Deputy Superintendent, Head Cons- 
table Uma Shankar and other police- 
men waited in the compound of the 
Land Record Office near the Tama- 
rind tree, while Dhanna Lal, Ram 
Nath and Pushp Kumar proceeded to 
the varanda on the first floor where 
the room of the copying clerks was 
situate. Ram Narain was sitting out- 
side the room and on seeing Dhanna 
Lal he said that the certified copy 
was ready and asked him whether he 
has brought the money. Dhanna Lal 
said that he had got the money and 
that Ram Narain should call the 
clerk and get the certified copy issu- 
ed, Ram Narain thereupon called 
the appellant outside in the varanda 
and the appellant told Dhanna Lal 
that the certified copy was ready and 
that he should give the money to 
Ram Narain and take the certified 
copy, Dhanna Lal thereupon gave the 
two marked currency notes of five- 
rupee each to Ram Narain and the 
appellant then took Dhanna Lal in- 
side the room and after obtaining his 
signature in a register handed over 
the certified copy to him. Dhanna 
Lal, after coming ‘out, gave the 
agreed signal, on which the Deputy 
Superintendent of Police, Head Con- 
stable Uma Shankar and others ran 
up to the varanda. The Deputy 
Superintendent asked Ram Narain to 
produce the two five-rupee currency 
notes which -had been given by 
Dhanna Lal, whereupon Ram Narain 
produced the two currency notes 
stating that he had taken them on 
the instructions of the appellant. The 
Deputy Superintendent prepared a 
panchnama of the seizure of thetwo 
currency notes and arrested Ram 
Narain. Thereafter, the 
investigated by the Deputy Superin- 
tendent of Police and after the in- 


case was 
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vestigation was completed, the appel- 
lant and Ram Narain were charge- 
sheeted, This charge led to their 


conviction and sentence and that is 


how the present appeal has come 
before this Court. 
4, Now, there are some very 


Salient features of this case which 
stand out prominently and cannot es- 
cape notice, They throw consider- 
able light on the varacity of the pro- 
secution case and cause grave doubt 
whether the appellant had anything 
at all to do with the demand of 
Rs, 10/- by way of bribe by Ram 
Narain, In the first place, it is signi- 
ficant to note that on both the days 
on which the demand for brib2 was 
made by Ram Narain, namely 29th 
and 30th March, 1967, there was no 
direct talk between the appellant on 
the one hand and Dhanna Lal or 
Ram Nath on the other, Neither 
Dhanna Lal nor Ram Nath met the 
appellant, nor did the appellant make 
any demand for bribe from either of 
them, Even when Dhanna Lal sub- 
mitted his application for certified 
copy to the appellant, no demand, 
not even a suggesstion — for a bribe 
was made to him by the aprellant. 
Tt was only Ram Narain, who repre- 
sentend to Dhanna Laland Rar Nath 
that a sum of Rs, 10/~ would have 
to be paid to the clerk incharge of 
the preparation of certified copy, 
that is the appellant, if Dhanna Lal 
wanted certified copy early, or else 
he would have to wait for ten to 
fifteen days. Ram Narain, according 
to the evidence of Dhanna Lel and 
Ram Nath, did go inside the room 
apparently for the purpose of. dis- 
cussing with the appellart the 
question of the amount of the bribe 
and appeared to convey to Dhanna 
Lal and Ram‘Nath that it: was .the 
appellant who was demandirg:- the 
amount of the bribe, but it is quite 
possible that Ram Nardin’ merely 
made a pretence and did not have 
any discussion with the appellant and 
the appellant did not have: the ghost 
of an idea that Ram Narain was 
trying to extract some money ‘from 
Dhanna Lal in his name. ` It would 
be extremely unsafe to rely on what 
Ram Narain: supposedly ‘said ‘to 
Dhanna Lal and Ram Nath. in: ‘ré- 
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gard to the demand for bribe alleg- 
ed to have been made by the appel- 
lant. It would indeed be hazardous 
to impute to the appellant complicity 
in the demand for bribe merely on 
the basis of statements supposed to 
have been made by Ram Narain who 
was, even on taking a most charit- 
able view of the matter, an accom- 
plice. It may also be noted that 
though Dhanna Lal stated in his exa- 
mination-in-chief that he gave the 
application for certified copy to the 
appellant, he. went back upon his 
statement in his cross-examination 
and confessed that he did not know 
the name of the clerk to whom he 
had given the application. Dhanna 
Lal added that the clerk to whom 
the application was given by him 
stated that the certified copy would 
be issued in seven days. That was 
quite a natural statement on the part 
of the clerk to make since the copy- 
ing fee paid by Dhanna Lal was 
only Re. 1/- which was the fee for 
an ordinary certified copy and the 
normal time within which an ordi- 
nary certified copy would be issued 
is seven days, It is true that Dhanna 
Lal maintained in his evidence that 
he had affixed Court fee stamp of 
Rs, 2/- for urgent certified copy but 
that is belied by the certified copy 
of the entry in the Land Record 
Ex, P.-4 where the copying fee 
shown to have been paid by the ap- 
pellant is mentioned as Re. 1/-. Per- 
haps Dhanna Lal came forward with 
the story of having paid copying fee 
for urgent certified.copy in order to 
account for his going to the Land 
Record Office on the next day. If he 
had paid copying fee only for an 
ordinary certified copy, it.is difficult 
to understand how he could have. ex- 
pected to receive the certified copy 
of the next day and gone to the 
Land Record Office for that purpose. 


a BDs Secondly, the evidence 
given by Dhanna Lal and Ram Nath 
in regard to the demand for bribe 
made by Ram Narain is. in conflict 
with the report made by’ Dhanna’ Lal 
to the Deputy Superintendent of Po- 
lice for the: purpose: of entrapping 
the appellant and .Ram Narain,» The 
Case, as unfolded in the evidence of 
Dhanna‘ Lal and Ram Nath, was that 
the démand for bribe was made by 
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‘Ram’ Narain on 29th and 30th. March, 
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copy. This cannot be regarded as a 
trivial or insignificant discrepancy 
having no relevance to the veracity 
of the prosecution ease. It is a signi- 
ficant departure made ‘by- Dhanna 
Lal and Ram Nath in their evidence 
and we do not think that their evi- 
dence can be regarded as reliable or 
trustworthy. It leaves an indelible 
infirmity on the evidence led on be- 
half of the prosecution so far as the 
demand for bribe made by Ram 
Narain is concerned. P 


=” 6 The only: incriminating cir- 
cumstance on which reliance was 
placed on behalf of the prosecution 
for connecting the appellant with the 
taking of bribe by Ram Narain was 
that when, on 3ľst March, 1967, 
Dhanna Lal and: Ram Nath along 
with the raiding party went to the 
Land Record Office for the purpose 
of giving the bribe, the appellant 
came out of the room and on being 
told by Dhanna Lal that he’ had 
brought the monies, he asked Dhanna 
Lal to hand over the monies to Ram 
Narain and to take the certified copy 
and then Dhanna Lal went inside 
the room with the appellant and the 
appellant gave him the certified copy 
after obtaining his signature in the 
register, Now, there ean be no doubt 
that if this part of the . prosecution 
story is accepted, the participation of 
the appellant in taking of the bribe 
would be completely established, But 
we do not think that the evidence 
led on behalf of the prosecution 15 
sufficient to establish this part of 
the prosecution version, It is no doubt 
true that Dhanna Lal,- Ram Nath 
and Pushp Kumar deposed to this in- 
cident which is supposed to have 
taken place in the first floor varan- 
dah outside the room of the copying 
clerks, but the evidence of Dhanna 
Lal and Ram Nath is that of inte- 
rested witnesses because they were 
the persons responsible for laying the 
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trap -and.so far as Pushp Kumar is, 
concernéd,:-we:'do not think it safe 
to ‘act: on his sole testimony. More:sa, 
when we find that though the De- 
puty Superintendent of Police -was 
‘waiting in the compound under the 
tamarind tree from where he could 
See what was happening in the first 
floor varandah, he did not depose to 
having seen the appellant coming out 
of the room, talking to Dhanna Lal 
and then going back inside the room 
with him. The Deputy Superinten- 
dent of Police, of course, attempted 
to explain this in his cross-examina-~ 
tion by saying that Dhanna Lal, 
Ram Nath, Pushp Kumar and Ram 
Narain were not visible to him from 
the place where he was waiting 
under the tamarind tree, because he 
was behind the tree, but this expla- 
nation runs ‘counter: to the first in- 
formation report made by him im- 
mediately after the raid, where he 
stated that he, together with Head 
Constable. Uma Shankar and other 
members of his staff, kept standing 
under the tamarind tree “from where 
varandah of the Land Record Office 
is clearly visible’, Head Constable 
Uma: Shankar undoubtedly stated 
that he saw that Ram Narain went 
inside the office and after a while 
came out with the appellant and the 
appellant had some talk with Dhanna 
Lal and then he went back inside 
the office and thereafter Dhanna 
Lal gave two five rupee currency 
notes to. Ram Narain.. But it is dif- 
ficult to appreciate how Head Cons-: 
table Uma Shankar could see this in- 
cident when the Deputy Superinten-. 
dent of Police could not, The only 
explanation which the Deputy Super- 
intendent of Police could offer for 
this difference in their versions was 
that he was standing behind the 
tamarind tree while “Head Constable 
Uma Shankar was in the open com- 
pound, This explanation, however, 
cannot be accepted because in the 
first information report it was clear- 
ly stated by the Deputy Superinten- 
dent of Police that he “together with 
the staff and Head Constable Uma 
Shankar remained standing under the 
English Tamarind tree’, Moreover, 
it is inexplicable as to why the De- 
puty Superintendent of Police should 
not have sent for the appellant from 


744 S.C, 


his room and arrested him or at 
least made inquiries from him. In 
fact the members of the raiding 
party saw the appellant coming out 
of the room and talking to Dhanna 
Lal and heard him asking Dhanna 
Lal to hand over the monies to Ram 
Narain and then found him taking 
Dhanna Lal inside the room for the 
purpose of giving him the certified 
copy. It is also significant to note 
that when Ram Narain was arrested, 
he stated that he had taken the mo- 
nies at the instance of the appellant, 
but even so, the Deputy Superinten- 
dent of Police did not think it fit to 
summon the appellant and to enquire 
from him because, as appearing from 
the recovery. memo Ex, P-5, he be- 
lieved that the bribe was taken by 
Ram Narain, not for the appellant, 
but “in the name of* the record 
clerk.” The entire conduct of the 
Deputy Superintendent of Police and 
the members of the raiding party was 
inconsistent with their having seen 
the appellant participating in the in- 
cident and taking the bribe or kaving 
anything to do with it. 

T. We are, therefore, of the 
view that the evidence led on behalf 
of the prosecution is wholly insuffi- 
cient to establish beyond reasonable 
doubt that the appellant made a de- 
mand for bribe through Ram MWarain 
or accepted any bribe from Dhanna 
Lal for giving early certified ccpy of 
the entries in the Land Record. We 
must, consequently, set aside the order 
of conviction and sentence recorded 
against the appellant and acquit him 
of the offences charged against him. 
{The bail bonds executed by the appel- 
lant will stand cancelled. 

Appeal allowed. 
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(A) Representation of the People 
Act (1951), Sections 82 (b) and 86 — 
Civil P. C. (1908), Order 8, Rule 2— 
Applicability of Section 82 (b) — 
Section 82 (b) is mandatory — Plea 
of non-joinder can be taken at even 
late stage — Order 8, Rule 2 no bar. 


Sec, 82 (b) in clear perem tor 
terms obligates an peri petitioner 
Jom as respondent to his petition, 
a candidate against whom allegations 
of any corrupt practice are made in 
the petition. (Para 19) 


The respondent cannot by con- 
Sent, express or tacit, waive these 
provisions or condone a non-com- 
Pliance with the imperative of Sec- 
tion 82 (b). Even inaction, laches or 
delay on the part of the respondent 
in pointing out the lethal defect of 
non-joinder cannot relieve the Court 
of the statutory obligation cast on it 
by Section 86. As soon as the non- 
compliance with Section 82 (b) comes 
or is brought to the notice of the 
Court, no matter in what manner and 
at what Stage, during the pendency 
of the petition, it is bound to dis- 
miss the petition in unstinted obedi- 
ence to the command of Section 86. 

(Para 20) 

The respondent is not precluded 
from raising the objection as to non- 
joinder, merely because he had done 
so after the close of the petitioner’s 
evidence, and not at the earliest op- 
portunity. AIR 1964 Punj 209, Ap- 
proved. (Para 21) 

Nor is the respondent obligated 
to raise this objection only by his 
written statement, and in no other 
mode, (Case law Ref). {Para 21) 


OE the plea or ground of defence 
raises an issue arising out of what is 
alleged or admitted in the plaint, or 
is _ otherwise apparent from the 
plaint, itself, no question of prejudice 
or surprise to the plaintiff arises. 
Nothing in. Order 8, Rule 2 compels 
the defendant to plead such a ground, 
nor debars him from setting it up, 
at a later stage of the case, particu- 
larly when it does not depend on 
evidence but raises a pure question 
of law turning on-a construction of 
the plaint. (Para 5) 


(B) Civil P. C. (1908), Order 6, 
Rule 2 — Pleadings — Construction: 


| of — Pleading to be read as a whole. 
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A pleading has to be read as a 
whole to ascertain its true import, It 
is not permissible to cull out a sen- 
tencé or a passage and to read it out 
of the context, in isolation. Although 
it is the substance and not merely 
the form that has to be looked into, 
the pleading has to be construed as 
it stands without addition or sub- 
traction of words, or change of its 
apparent grammatical sense, The in- 
tention of the party concerned is to 
be gathered, primarily, from the te- 
nor dnd terms of his pleading taken 
as a whole. (Para 30) 


(C) Representation of the People 
Act (1951), Section 83 — Material 
facts and particulars — Meaning o 
and distinction between — (Civil P. 
C. (1908), O. 6, Rr. 2, 4, 6). 


All the primary facts which must 
be proved at the trial by a party to 
establish the existence of a cause of 
action or his defence, are “material 
facts”. In the context of a charge of 
corrupt practice, “material facts” 
would mean all the basic facts con- 
stituting the ingredients of the par- 
ticular corrupt practice alleged, 
which the petitioner is bound to sub- 
stantiate before he can succeed on 
that charge. Whether in an election- 
petition, a particular fact is material 
or not, and as such required to 
pleaded is a question which depends 
on the nature of the charge levelled, 
the ground relied upon and the spe- 
cial circumstances of the. case, In 
short, all those facts which are es- 
sential to clothe the petitioner with 
a complete cause of action, are 
“material facts” which must be plead- 
ed. and failure to plead even a single 
material fact amounts to disobedience 
of the mandate of Section 83 (1) (a). 


“Particulars”, on the other hand, 
are “the details of the’ case set up 
by the party”. “Material particulars” 
within the contemplation of Cl, (b) 
of Section 83 (1) would therefore 
mean all the details which are neces- 
sary to amplify, refine and embellish 
the material facts already pleaded in 
the petition in compliance with the 
requirements of Clause (a). “Particu- 
lars” serve the purposé of finishing 
touches to the basic contours of a 
picture already drawn, to make it 


Udhav Singh v, M. R. Scindia 


-election. 


his 


(Sarkaria J.) [Prs, 1-2] S.C. 745. 
full, more detailed and more infor- 
mative. (Para 38) 


Cases Referred: Chronological Paras 


AIR 1972 SC 515 = (1972) 2 -SCR 
742 30 
AIR 1969 SC 1024 = (1969) 3 SCR 
417 30 
AIR 1969 SC 1201 = (1969) 3 SCR 
603 35 


(1967) Ele LR 119 (Madh Pra) 26 


E ti SC 1243 = (1965) 1 SCR 
3 26 
ATR 1964 SC 1366 = (1964) 5 SCR 
12 26, 40 
29 Ele LE 


AIR 1964 Punj 209 = 
AIR 1958 SC 687 

AIR 1958 SC 698 = 1959 SCR z 
AIR 1958 SC 857 = 1959 SCR B88 
AIR 1954 SC 210 = 1954 SCR uit 


29 
1959 SCR 583 


26 
Mr. G. M. Dixit, Sr, Advocate, 
(Mr. S. K. Mehta, M/s. M. Qamr- 


uddin and P, N, Puri, Advocates with 


him), for Appellant: Mr. S. V. 
Gupte, Sr. Advocate, (M/s. R. N. 
Bhalgotra, S. S. Khanduja, Ashok 


Chitale, S. R. Chide and V. P. Gupta, 
Advocates with him), for Respondent. 


Judgment of the Court was de- 
livered by 


, SARKARIA, J.:— This appeal is 
directed against a judgment, dated 
October 27, 1972, of the High Court 
of Madhya Pradesh dismissing the 
election petition filed by the appel- 
lant to question the election of the 
respondent, to Lok Sabha. 


2, Six candidates filed nomi- 
hation papers for contesting the 
election to Lok Sabha from Guna 
Parliamentary Constituency in March 
1971. Out of them, Sarvshri Shiv 
Pratap Singh and Gaya Prasad with- 
drew their candidature after their 
nomination papers were found to be 
in order after scrutiny, leaving four 
candidates in the field viz., Sarvshri 
Madhavrao Scindia, Deorao Krishna- 
rao Jadhav, Narayan Singh ‘Albela’ 
and Bundal Singh to contest the 
Shri Madhav Rao Scindia 
respondent herein who was sponsored 
by the Jan Sangh was declared elect- 
ed by a margin of 1,41,090 votes over 
nearest rival, Sbri Deorao 
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Krishnarao Jadhav; sponsored -by the 
Indian National Congress, ie a 
eoo ray Udhav Singh, an elector ‘of 
the Constituency: filed an election 
petition on 26-4-1971, in the High 
Court challenging the election cf the 
respondent on two main grounds viz., 
(i) that the respondent and/or his 
election agent had incurred or autho- 
rised expenditure in connection with 
the election in exeess of the limit of 
Rs, 35,000/- prescribed under Sec- 
tion 77 (3) of the Act read with Rule 
90 of the Conduct of Election Rules, 
1961, It was alleged that the res- 
pondent made a tour in the Consti- 
tuency by helicopters and showed 
Rs. 5,000/- only as an expense to- 
wards the cost of the aviation fuel 
but did not show the hiring and 
other charges in respect therecf, It 
was further alleged that the respon- 
dent hired ‘and used motor vehicles, 
not less than 18, but did not show 
the expenditure incurred in: respect 
thereof in the statement of election 
expenses submitted by him tc the 
Election Commission; 


(i) that the workers of the res- 
pondent, with i consent, had 
threatened the electors with, bodily 
injuries and criminally intimidated 
them not to vote for Shri Deorao 
Krishnarao Jadhav the Congress can- 
didate. Five instances .of such threats 
and intimidation interfering with the 
free exercise of electoral rights. were 
set out in Clauses (i) to {v} of the 
original Paragraph 10 (IÐ of the 
petition, ' which, after amendment, 
was renumbered- as Para. if (iv). 
Clause (iv) of Paragraph 11 is as 
follows: EE 

“That, on or before 22-2-7°, Shri 
Mohan Prasad Ojha, a Ccngress 
Worker of Village Umri [Tehsil 
Guna) was threatened at pistol point 
by the workers of the, respondent 
with his consent, Shri Shiv Pratap 
Singh and others of Umri threatened 
not to vote and canvass in favour of 
the Congress candidate, Deorao 
Krishnarao Jadhav and threatening 
with dire consequences.” 


4, Process was issued to the 
Ione respondent impleaded in the 
election petition. 
advocate put in appearance on h 
behalf, In the written statement pre- 


= 
— 


On 28-5-1971, an 
his 


sented on: 24-9-1971 . the respondent 
traversed the allegations of  CcOrruph 
Practices made in the.. petition. In 
answer to Clause (iv) of Paragraph 
It of the petition, the respondent 
stated: “at : . 
“The allegation of the petitioner 
that on or before 22-2-197F Shri Mo- 
han Prasad Ojha, a Congress: Worker 
of the village Umri (Tehsil Guna) 
was threatened at. pistol point. by the 
workers of the respondent with his 
consent 18 denied. Tt is also denied 
that with the consent of the respon- 
dent, Shri Shiv Pratap Singh and 
others of Umri threatened him not 
to vote and eanvass: in favour of the 
Congress Candidate Shri  Deorao 
Krishnarao Jadhav and threatened 
him with dire consequences, This 
para is also lacking in. material par- 
ticulars as to who were the alleged 
workers, what. was their names; their 
addresses, castes etc. Tt cannot there- 
fore, be enquired into, The allega~ 
tion. is incorrect, baseless and vague: 
It is also vague because. particulars 
as to when, where and in  whase 
presence the alleged consent. of: the 
respondent- was siven are ‘not men~ 
tioned.” a. i i . 
` 5. he main issues framed on 
1-10-1971 were as under: : i 

“I. Has the respondent incurred 
or had authorised expenditure which 
was more than the prescribed limit 
laid down under the Representation 
of the People Act 1951 or the Rules: 
made thereunder, as detailed in 
Paras 10 (1) and 10 (TI) of the peti- 
tion? 


x x * X ç X X 

2. (a) Did the worker of the res- 
pondent with his eonsent threaten the 
voters with injury, and criminally 
intimidated them in case they voted 
for D. K. Jadhav as detailed in Para- 
graph 11 of the petition and if so, 
what is its effect?” ., 

6. Thereafter, the petitioner 
examined twelve witnesses on various 
dates, fixed in the case, from. 16-12- 
1871 to 24-7-1972. 


na Fy 


7. On 3-8-1972, an application 
(No, 58/72) was submitted by the res- 
pondent alleging that the election- 
petitioner has in paragraph ti (iv) of 
the petition alleged the’ commission 
of a eorrupt practice within the 
meaning of Section 123 (2) of the 
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Act, by, Shri Shiv Pratap Singh, one 
of the candidates, but has failed to 
join him as a respondent, and as 
such, his petition is liable to be dis- 
missed under Section 86 on account 
of non-compliance with the mandate 
of Section 82 (b). In this application, 
the respondent reproduced Clause 
(iv) of Para, 11 of the petition as 
follows: 

“That on or before 22-2-71, Shri 
Mohan Prasad Ojha a Congress 
worker of village Umri (Tehsil Guna) 
was threatened at pistol point by the 
workers of the respondent with his 
consent, Shri Shiv Pratap Singh and 
others of Umri threatened him 
not to vote and canvass in favour of 
the Congress candidate, Deorao 
Krishnarao Jadhav and threatening 
him with dire consequences.” 


8. Notice of this application 
was given to the  election-petitioner, 
who after taking several adjourn- 
ments, ultimately filed a reply on 
28-8-1972. 


In his reply, the petitioner stat- 


ed that Paragraph 1r {iv} as repro- 


duced in the respondent's application 
was not a correct reproduction. Tt 
was further stated: 


"It is denied that there has been 
any allegation of corrupt practice 
against Shri Shiv Pratap Singh who 
was a candidate at the aforesaid 
election. The respondent also under- 
stood the same thing, that is why he 
did not raise any objection for a 
long period of 11 months since the 
respondent filed his written state- 
ment, 

x x x x x = 

“However, though there is abso- 
Iutely no ‚doubt about the identity .of 
the said Shri Shiv Pratap Singh, but 
the basic question giving rise to 
this application that an allegation of 
corrupt practice has been. made 
against him in Para. 11 (iv) of the 
petition is wholly incorrect and bas- 
ed on absolutely wrong interpreta- 
tion of the statement of ee 
made in the aforesaid paragraph.” ' | 


’ The petitioner further stated: ihai 
the objection as fto non-joinder . of 
necessary party not’ having been 
taken at the earliest, should be deem- 
ed to have been waived: by the ‘reso 
pendent. 


Udhav Singh v, M. R. Scindia 


(Sarkaria J.) [Prs. 7-12] S.C. 747 


9. In his rejoinder (I. A. 76/ 
72, dated 7-9-1972), the raspondent 
maintained that Para. 11 (iv) had 
been correctly extracted by him in 
his application dated 3-8-72, from the 
copy of the election-petition which 
was served upon him, certified to be 
true copy under the seal and signa- 
ture of Shri R. K. Tankha, Advocate, 
the then counsel for the petitioner, On 
5-9-72, at about 4.30 p.m. the coun- 
sel for the respondent on inspecting 
the original election petition discover- 
ed to their amazement that the three 
words (now underlined* by us) had 
been erased and the erasures initiall- 
ed, It was alleged that this tamper- 
ing with the petition had been done 
to wriggle out of the fatal defect in 
the petition. The respondent prayed 
that the petitioner be recalled and- 
allowed to be cross-examined on this 
point. 

10. The learned trial Judge 
postponed consideration of these ap- 
plications and of the objection as to 
non~joinder of Shri Shiv Pratap Singh 
till the conclusion of the trial. There- 
after the respondent examined his 
witnesses, He also examined his Ad- 
vocate Shri Baghel, who produced 
Ex. R-33, a copy of the copy of the 
petition, he had received from the 
office of the High Court. The res- 
ee closed his evidence on 9-7- 


11. The learned trial Judge 
heard these objections: arising out of 
the non-joinder of Shri Shiv Pratap 
Singh, along with - the final argu- 
ments in this- case. 


2. Shri Baghel, Counsel for 
the respondent, while appearing in 
the witness-stand was. unable to say 
definitely whether Ex, R-33, was a 
true copy of the copy he had receiv- 
ed from the High Court office, In 
view of this the learned Judge held 
that. it had not been proved that 
these erasures’ in Pata 11 (iv) under 
initialis were made subsequently to 
the filing of the petition. He there- 
fore, considered Clause (iv). of Para 
11 sans the.,words erased, There, ‘as 
here, it was contended . that.” ‘the 
second part of Cleuse (iv) of Para T1 
if properly ecnstrued would mean 
that “Shri Shiv. .Pratap Singh and 


“Note ’ Uniderlining not found: in’ the 
-copy supplied te 'us—Ed} - 
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others of Umri were threatened — 
and not that they threatened — not 
to vote and canvass in favour of the 
Congress candidate”’.. The learned 
Judge repelled this. contention with 
the observations that “in no circum- 
stances of the case (it) is possible to 
read” Para 11 (iv) in the manner 
suggested by the petitioner. Accord- 
ing to him the allegations in this 
paragraph constituted a charge under 
Section 123 (2) of the Act against 
Shri Shiv Pratap Singh and his non- 
joinder as a respondent was fatal to 
the petition which was liable to he 
dismissed on that score alone under 
Section 86, 


13. On merits he found Issues 
1 and 2 against the petitioner. In the 
result, he dismissed the election peti- 
tion with costs. Hence this appeal by 
‘the petitioner. 

We have heard arguments 
of the learned counsel on both sides 
with regard to the non-joinder of 
Shri Shiv Pratap Singh. 


15. It is common ground 
that Shiv Pratap Singh was one of 
the candidates who had withdrawn his 
nomination papers for election from this 
Constituency, after the same had been 
found in order by the Returning Offi- 
cer. There was thus no doubt that he 
was a “candidate” for the purpose of 
the relevant provisions of the Act. If 
therefore the allegations made in cl. 
(iv) of para 11 of the petition relate 
to him and amount to a charge of 
corrupt practice against him, His non- 
joinder as a respondent would be 
fatal, to the election-petition. | 


ee 

16. Mr. Dixit, the learned 
Counsel for the appellant, contends 
that this objection as to non-joinder 
was not taken in the written state- 
ment, that it was raised for the first 
time—about 14 months after the ser- 
vice of the notice of the election peti- 
tion cn the respondent-—after the peti- 
tioner had examined all his witnesses 
in the case. It is submitted that this 
amounted to waiver. According to the 
learned Counsel, in view of the man- 
date of Order 8, rule 2, Code of Civil 
Procedure, it was obligatory for the 
- respondent to take all such pleas 
showing the petition to be non-main- 
tainable, in his written statement. 
Since this was not done, the respon- 
dent should not have been 


allowed 


to raise this plea, namely; by an ap- 

plication when the case was: in an 

advanced stage, and an amendment 

of the written statement was liable 

“i be refused on the ground of la- 
es. 


17. On the other hand, Mr. 
Gupte, learned counsel for the res- 
pondent, submits that it was not ob- 
ligatory to take this objection in the 


written statement. It was a purely 
legal objection which for its deter- 
mination did not require any facts to 
be pleaded and proved by the res- 
pondent. The fatal defect, it is sub- 
mitted, is patent on the face of the 
election petition. Mr. Gupte submits 
that Order 8, Rule 2, is not attracted 
because that provision, as its margi- 
nal heading shows, enjoins the plead- 
ing of new facts, only as distinguish- 
ed from pure points of law. In the 
alternative, it is submitted that the 
application. dated 3-8-72. whereby 
this objection was raised was in na- 
ture and substance additional plead- 
ing of the respondent which was ac- 


cepted as such by the Court. The 
petitioner also submitted his reply 


thereto and he could not complain 
that he was taken by surprise. It is 
further urged that the provisions of 
Section 86, read with Section 82 (b). 
are in the nature of a mandate to the 
Court, which is bound to dismiss an 
election petition whenever it comes 
to its notice, whether on its own mo- 
tion, or on the motion of the res- 
pondent. that there has been a non- 
compliance with the imperative of 
Section 82 (b). 


18. The material part of Sec- 
tion 82 reads thus: 
“Parties to the petition — A 
petitioner shall join as respondent to 
his petition — 


whom allegations of any corrupt prac- 
tice are made in the petition.” 

19. Behind this provision is a 
fundamental principle of natural 
justice viz., that nobody should be 
condemned unheard. A charge of 
corrupt practice against a candidate, 
if established, entails serious penal 
consequences, It has the effect of 
debarring him from being a candidate 
at an election for a considerably long 


period. That is why Section 82 (b) 


a 
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in clear, peremptory terms, obligates 
an election-petitioner to join as res- 
pondent to his petition, a candidate 
against whom allegations of any cor- 
rupt practice are made in the peti- 
tion, Disobedience of this mandate, 
inexorably attracts Section 86 which 
commands the High Court, in equal- 
ly imperative language, to— 

“dismiss an election 
which does not comply with 
visions of Section 82.” 

20. The respondent cannot by 
consent, express or tacit, waive these 
provisions or condone a non-compli- 
ance with the imperative of Section 
82 (b). Even inaction, laches or de- 
lay on the part of the respondent in 
pointing out the lethal defect of non- 
joinder cannot relieve the Court of 
the statutory obligation cast on it by 
Section 86. As soon as the non- 
compliance with Section 82 (b) comes 
or is brought to the notice of the 
court, no matter in what manner and 
at ‘what stage, during the pendency 
of the petition, it is bound to dismiss 
the petition in unstinted obedience 
to the command of Section 86. 


21. Considered in the light of 
the above enunciation, the respon- 
dent was not precluded from raising 
the objection as to  non-joinder, 
merely because he had done so after 
the close of the petitioner’s evidence, 
and not at the earliest opportunity. 

Nor wasthe respondent obligated 
to raise this objection only by his 
written statement, and in no other 
mode, R. 2 of O. 8 of the Code of 
Civil Procedure is a rule of practice 
and convenience and justice This 
procedural Rule is to subserve and 
not enslave the cause of justice. It 
lays down broad guidelines and not 
cast-iron traps for the defendant in 
the matter of drawing up his state- 
ment of' defence. It says: 

“The defendant must raise by 
his pleading all matters which show 
the suit not to be maintainable, or 
that the transaction is -either void or 
voidable in point of law, and _all 
such grounds of defence as if not 
raised would be likely to take the 
opposite party by surprise or would 
raise issues of fact not arising out of 
the plaint, as for instance fraud, 
limitation, release, payment, _ perfor- 
mance, or facts showing illegality.” 


petition 
the pro- 


Udhav Singh v. M. R. Seindia 


(Sarkaria J.) - [Prs. 19-25] 


22. The key-words are those 
that have been underlined, These 


words denote the broad test for de- 


termining whether a particular de- 
fence plea or fazt is required to be 
incorporated in the written state- 
ment, If the plea or ground of de- 
fence ‘raises issues of fact not aris- 
ing out of the plaint’, such plea or 
ground is likely to take the plaintiff 
by surprise, and is there- 
fore required to be pleaded. If 
the plea or ground of defence raises 
an issue arising out of what is alleg- 
ed or admitted in the plaint, or is 
otherwise apparent from the plaint, 
itself, no question of prejudice or 
surprise to the plaintiff arises, No- 
thing in the Rule compels the defen- 
dant to plead such a ground, nor de- 
bars him from setting it up at a later 
stage of the case, particularly when 
it does not depend on evidence but 
raises a pure question of law turning 
on a construction of the plaint. Thus, 


a plea of limitation that can be sub-— 


stantiated without any evidence and is 
apparent on the face of the plaint 
itself, may be allowed to be taken 
at any stage of the suit. 


23. An objection on the 
ground of non-compliance with the 
requirement of Section 82 (b) is a 
plea of this category. It arises out 
of allegations made in the petition 
itself, Such a plea fraises a pure 
question. of law depending on a con- 
struction of the allegations in the 
petition, and does not require evi- 
dence for its determination, Such a 
plea therefore, can be raised at any 
time even without formal amend- 
ment of the written statement, 


24. In the instant case, it was 
raised by an application, dated 3-8- 
72, which was accepted by the court 
as a supplementary pleading of the 
respondent, and the petitioner had 
also pleaded in reply to the same. 


` There are several decisions wherein 


an objection as to non-joinder of a 
necessary party in an election peti- 
tion was allowed to be raised by 
means ‘of a simple application sub- 
mitted long after the: presentation of 
oe Pic statement bythe respon- 
en 


25. In Abhe Singh v. Nihal 
Singh, 25 Ele LR 113 = (AIR ` 1964 


S.C, 749 
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Puni 209). A Division Bench (con- 
stituted by Dua and Grover JJ.) al- 
lowed an objection as to non-joinder 
of a candidate, against whom a cor- 
rupt practice was alleged, te be rais- 
ed by way of an application which 
was filed after practically the whole 
ao in the case had been reeord- 
ed. 

26. Other instances whe2rein 
Such an objection was allowed to be 
raised by a separate application 
without incorporating the same in 
the written statement by an amend- 
ment, are furnished by these cases: 
Hari Gopal Dube v. ‘Smt. Vijaya 
Raje Scindia, (1967) 33 Ele LR 119 
(Madh 'Pra); Jagan Nath v. Jaswant 
Singh, AIR 1954 SC 210; K. Kama- 
raja Nadar v. Kunju Thevar, AIR 
T958 SC 687; Mallappa Dasappa vV. 
Basavaraj Ayyappa, AIR 1953 SC 698; 
S. B. Adityan v. Kandaswami, AIR 
1958 SC 357; Mohan Singh v. Bhan- 
war Lal, AIR 1964 SC 1366; Amin 
Lal v. Hunna Mal, AIR 1965 SC 
1243. 

27. Having. rejected the first 
contention of fhe appellant, we now 
pass on to the pivotal point in the 
ease, 

28. What should be the fair 
construction of the allegations in Para. 
11 (iv) of the petition? Is it possible 
to read — as Shri Dixit wants 
us to read — this paragraph 
as containing a charge that Shri Shiv 
Pratap Singh and others of Umri 
were threatened by the workers of 
the respondent, not to canvass and 
vote. for the Congress. candidatet Or 
does it méan that Shri Mohan Prasad 
Ojha, an elector and a Congress wor- 
ker was threatened by Shri ‘Shiv 
Pratap ‘Singh and others of Umri, not 
to canvass and vote for the Corgress 
candidate, Shri . Deorao Krishnarao 
Jadhav? — | 

_ 29. ` Mr. Dixit submits that 
Clause (iv) of Para 11 falls in two 
parts, separated bya comma, ‘and 
fhe allegations in each part are dis- 
tinct from the other.’ The first part 
comprising the allegations. © `° 
"That, on or before . 22-2-71, 
Shri Mohan Prasad Ojha, a Congress 
Worker of . Village Umri (Tehsil 
Guna) was threatened, at’ ‘pistol’ point 


+ 


by the Workers” ’ 


A.L R 
according to Counsel, stands alone, 
and should not be read conjointly 
with the second part which speaks 
of Shri Shiv Pratap Singh and others 
of Umri, However, not very consis- 
tently with this argument, it is urg- 
ed further that since the allegations 
in the first part are set out in pas- 
sive voice the contents of the second 
part should also be deemed to have 
been expressed in passive voice, If 
this methodology is adopted, the 
second part of Para 11 (iv) according 
to Mr. Dixit, would read like this: 


“Shri Shiv Pratap Singh and 
others of Umri (were) threatened not 
to vote and canvass in favour of the 
Congress candidate, Deorao Krishna- 
rao Jadhav...... 5 

this in- 


30. We are afraid, 
genious method of construction after 
compartmentalisation, dissection, se- 
gregation and inversion of the lan- 
guage of the paragraph, suggested by 
Counsel, runs counter to the cardi- 
nal canon of interpretation, according 
to which, a pleading has to be read 
as a whole to ascertain its true im- 
port. Tt is not permissible to cull 
out a sentence or a passage and to 
read it out of the context, in isola- 
tion. Although it is the substance 
and not merely the form that has to 
be looked into, the pleading has to 
be construed as it stands without 
addition or subtraction of words, or 
change of its apparent grammatical 
sense. The intention of the party 
concerned is to be gathered, prima- 
rily, from the tenor and terms of 
his pleading taken as a whole, 


31. The construction of Para~ 
graph 11 (iv) suggested by Mr, Dixit 
is not possible without a radical 
change in its sense and tense, by un- 
warranted addition and excision of 
words, It would necessitate a mate- 
rial change in the ténse by reading 
the verb “threatened” as “were 
threatened” so that what was- clear- 
iy expressed by its author in active 
voice gets converted into a passive 
voice with . consequent inversion 
and subversion of the original sense. 
Even the addition and attachment of 
the word “were” to the pre-existing 
verb “threatened” would not: com- 
pletely transform Shri Shiv: : Pratap 
Singh and others: of Umri from 
“threateners” into the ~“threatened” 
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unless the contra-indicative phrase 


“and threatening with dire conse- 
quences” was also amputated. 

` 32. In our opinion, the correct 
way of construing Para. 11 (iv) is to 
take it as it stands, and read it not 
in parts but as a whole together with 


its preamble and the rest of the 
pleading, Thus read, the relevant 


allegation in Clause (iv) of Para. il 
would fairly and clearly admit of 
only this construction: 

“That on or before 22-2-71, Shri 
Mohan Prasad Ojha, a _ Congress 
Worker and elector of village Umri 
(Tehsil Guna) was threatened at pis- 
tel point with dire consequences by 
Shri Shiv Pratap Singh and others 
of Umri, the workers of the respon- 
dent with his consent, not to vote 
and canvass in favour of the Con- 
gress Candidate, Deorao Krishnarao 
Jadhav.” — l 

33. In our opinion, this is the 
only reasonable construction that the 
language of Para. 1Y (iv) without un- 
due stretching, straining and twisting, 
can bear, Indeed, from the relevant 


portions of the pleadings — extracted 
earlier in this judgment, it Iis evi- 


dent that both the parties, including 
the petitioner, had understood the al- 
legations in Para. 11 (iv)inthe sense 
in which we have construed them. 
It was only after the presentation of 
the application, dated 3-8-72, raising 
the objection, the petitioner Im an 
attempt — as the High Court right- 
ly put it — “to wriggle out from the 
unfortunate position he was placed 
in not making Shiv Pratap Singh a 
party”, has started claiming the an- 
tic interpretation quite different 
from the one flowing from the plain 
language and tenor of Para. 11 (iv). 

We have therefore no hesitation 
in repelling the second contention 
also, canvassed on behalf of the ap- 
pellant. 

34. The last contention of the 
learned Counsel for the appellant is 
that even if the second part of 
Clause (iv) is construed as an allega- 
tion that Shri Shiv Pratap Singh 
and others of Umri threatened not 
to vote and canvass, then also, this 
allegation is so bereft of material 
facts and material particulars, that 
it does ‘not constitute a complete 
charge of corrupt practice under 
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Section 123 (2), The material facts 
and material particulars, which, ac». 
cording to Counsel. were, in view of 
the mandate of Section 83 required 
fo be pleaded, but have not been 
pleaded are: the place where the 
threat was given, the kind and na- 
ture of the injury threatened, or in- 
jury, if any, actually - caused, the 
particulars of the parentage. address 
of Shiv Pratap Singh and others, the 
fact that this Shiv Pratap Singh of 
Umri was the same who was one of 
the candidates at the election and 
that the person threatened was an 
elector, and how the threat constitu- 
ted an interference with the free 
exercise of his electoral right, Ik is 
urged that in ascertaining whether 
or not the allegations in Para, 11 (iv) 
constitute a complete cause of ac- 
tion relating fo a corrupt practice, 
the Court has to confine itself to 
this Para, and eannot take into con- 
sideration even an admission of the 
petitioner appearing in evidence or 
in ahy document extraneous to the 
election. petition. Support for this 
contention has been sought. from the 
decisions af this Court in Sheodhan 
Singh v. Mohan Lal Gautam, (1969) 
3 SCR 417 = (AIR 1969 SC 1024) 
Samant N. Balakrishna v! George 
Fernandez, (1969) 3 SCR 608 = (AIR 
1969 SC 1201) and Hardwari Lal v. 
Kanwal Singh, (1972) 2 SCR 742 = 
(ATR 1972 SC 515) 

35. As against this, Mr. Gupte, 
has pointed out that all the material 
facts, as: distinct from material parti- 
culars, necessary to constitute a com-~ 
plete charge of corrupt practice 
under Section 123 (2) against. Shri 
Shiv Pratap Singh, a candidate can 
be found in the petition if the same 
is read as a whole. In any’ case, the 
identity of this Shiv Pratap Singh 
as a candidate was admitted by the 
petitioner in the particulars. supplied! 
by him pursuant to am order of the 
Court on 8-8-1972. Those particulars, 
according to the Counsel are to be 
treated as a part of the petitioners. 
pleading. It is further. submitted that 
if there is any deficiency of particu- 
lars, as distinguishable from. material 
facts, in Para, 11 (iv), then also they 
could be supplied, even. after the ex- 
piry of limitation for the petition, 
pursuant to an order of the Courf;, 


ts 
: 
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ide at the instance of the respon- 
dent: The petitioner cannot, it. is 
‘ stressed, take advantage of his own 
derault, in not setting forth full 
particulars of basic facts set out in 
the petition. 

36. S. 83 lays down: 

*“(1} An election petition — 

(a) shall contain a concise state- 
ment of the material facts on which 
the petitioner relies; 

(b) shall set forth full particu- 
lars of any corrupt practice that the 
petitioner alleges, including as a full 
a statement as possible of the names 
of the parties alleged to have com- 
mitted such corrupt practice and the 
date and place of the commission of 
each such practice and 


37. Like the Code of Civil 
Procedure, this section also envis- 
ages a distinction between ‘material 
facts” and “material particulars” Cl. (a) 
of sub-section (1) corresponds to 
Order 6, Rule 2, while Clause (b) is 
analogous to Order 6, Rules 4 and 6 
of the Code. The distinction be- 
tween “material facts” and “maferial 
particulars” is important because dif- 
ferent consequences may flow from 
a deficiency of such facts or parti- 
culars in the pleading. Failure to 
plead even a single material fact 
leads to an incomplete cause of aztion 
and incomplete allegations of such a 
charge are liable to be struck off 


under Order 6, Rule 16, Code of 
Civil Procedure. If the petition 1s 
based solely. on those allegations 


which suffer from lack of material 
facts, the petition is liable fo be 
summarily rejected for want of a 
cause of action. In the case cf a 
petition suffering from a _ deficiency 
of material particulars, the court has 
a discretion to allow the  petit.oner 
to supply the required particulars 
even after the expiry of limitation. 


38. All the primary facts 
which must be proved at the trial 
by a party to establish the exiscence 
of a cause of action or his defence, 
are “material facts”, In the context 
of a charge of corrupt practice” 
“material facts’ would mean al. the 


basic facts’ constituting the ingre~. 
dients of. the particular corrupt 
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practice alleged, which the petitioner 
is bound to substantiate before he 
can succeed on that charge. Whether 
in an election-petition, a particular 
fact is material or not, and as such 
required to be pleaded is a question 
which depends on the nature of the 
charge levelled, the ground relied 
upon and the special circumstances 
of the case. In short, all those facts 
which are essential to clothe the 
petitioner. with a complete cause of 
action, are “material facts” which 
must be pleaded, and failure to plead 
even a single material fact amounts 
to disobedience of the mandate of 


‘Sec, 83 (1) (a). 


39. “Particulars”, on the 
other hand, are “the details of the 
case set up by the party”. “Material 
particulars” within the contemplation 
of Clause (b) of Section 83 (1) would 
therefore mean all the details which 
are necessary to amplify, refine and 
embellish the material facts already 
pleaded in the petition in compli- 
ance with the requirements of Clause 
(a). ‘Particulars’ serve the purpose 
of finishing touches to the basic 
contours of a picture already drawn, 
to make it full, more detailed and 
more informative. 

49. The distinction between 
‘material facts’ and ‘material particu- 
lar? was pointed out by this Court 
in several cases, three of which 
have been cited at the bar. It is not 
necessary to refer to all of them. It 
will be sufficient to close the discus- 
sion by extracting what A. N. Ray 
J. (as he then was) said on this 
point in Hardwari Lal’s case (AIR 
1964 SC 1366) (supra): 


“It is therefore vital that the 
corrupt practice charged against the 


respondent should be a full and 
complete statement of material 
facts to clothe the petitioner 


with a complete cause of action and 
to give an equal and full opportunity 
to the respondent to meet the case 
and to defend the charges. Merely, 
alleging that the respondent obtain- 
ed or procured or attempted to ob- 
fain or procure assistance are ex- 
tracting words from the statute 
which will have no meaning unless 
and until facts are stated to show 
what that assistance is and how the 
prospect of election is furthered by 
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such assistance, In the present case, 
it was not even alleged that the as- 
Sistance obtained or procured was 
other than the giving of vote. It was 
said by counsel for the respondent 
that because the statute did not ren- 
der the giving of vote a corrupt 
practice the words “any assistance” 
were full statement of material fact. 
The submission is fallacious for the 
simple reason that the manner of 
assistance, the measure of as- 
sistance are all various aspects of 
fact to clothe the petition with a 
cause of action which will call for 
an answer, Material facts are facts 
which if established would give the 
petitioner the relief asked for. If 
the respondent had not appeared, 
could the court have given a verdict 
in favour of the election petitioner? 
The answer is in the negative be- 
cause the allegations in the petition 
did not disclose any cause of ac- 
tion.” 


. 4i, Bearing in mind the cri- 

teria for distinguishing material facts 
from material particulars, let us now 
see whether the allegations in Para. 
11 (iv) of the petition cover all the 
material facts constituting a complete 
charge of corrupt practice within 
the meaning of Section 123 (2) 
against Shri Shiv Pratap Singh who 
was a candidate at the election. 


42. The gist of the corrupt 
practice of “undue influence” as de- 
fined in sub-section (1) of Section 123 
is “direct or indirect interference or 
‘attempt to interfere on the part ‘of 
the candidate or his agent, or of 
any other person with the consent of 
the candidate or his election agent 
with the free exercise of any electo- 
ral right.” 


43. By way of illustration 
sub-clause (1) of Clause (a) of the 
Proviso lays down that if a person 
who threatens any candidate or 
any elector, or any person lm 
whom a candidate or an elector is 
interested, with injury of any kind 
shall be deemed to interfere with 
the free exercise of- the electoral 
right of such candidate or elector 
within the meaning of sub-section 


(2). 


«44, In Para, 11 (iv) the par- 
ticular corrupt practice alleged is of 
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the kind indicated in the aforesaid 
sub-clause (i) of the Proviso, Read- 
ing Para. 11 as a whole, it is clear 
that it is pleaded that Shri Shiv 
Pratap Singh and others of Urari 
had administered a threat to Shri 
Mohan Prasad Ojha who was a Con- 
press Worker and an elector of Umri; 
that the threat was not to vote for 
the Congress candidate, Shri Jadhav, 
that the threat was of causing bodi- 
ly injury to the said elector, that the 
threatener ShriShiv Pratap Singh, was 
an election worker of the respondent 
and had administered the threat to 
the said elector, with the consent 
of the respondent. Reading Para, 11 
(iv) together with the contents of 
Para 10 of the petition, the import 
is clear that this threatener was 
none else but “Shri Shiv Pratap 
Singh MLA, s/o Shri Birjendra 


‘Singh, r/o Umri House Guna”, who 


“during the election of the respon- 
dent acted as his agent.” 


45. It will thus be seen that 
all the “material facts’ constituting a 
complete charge of corrupt practice 
under Section 123 (2) against Shri 
Shiv Pratap Singh were stated in 
the petition. The approximate date 
of administering the threat — which 
was only a material particular as 
distinguished from a material fact — 
was also given, Only the place and 
the precise time of giving the threat 
were not stated, But these were, at 
best, only material particulars, and 
not “material facts”. The occasion 
for furnishing such particulars would 
have arisen only if the respondent 
had asked for them. Similarly, fur- 
ther and better particulars of the 
address ete. of Shri Shiv Pratap 
Singh would fall within the category 
of particulars. By an application 
dated 1-8-1972, the respondent, obvi- 
ously as a matter of abundant cau- 
tion, asked for fuller particulars of 
Shiv Pratap Singh referred to in 
Para 11 (iv). The petitioner sub- 
mitted his reply, dated 8-8-72, 
through his Counsel in which he 
furnished these particulars of the 
said Shri Shiv Pratap Singh: 


“Shiv Pratap Singh s/o Brijen- 
dra Singh, aged about 35 years, oc- 
cupation cultivation (at present 
M. L. A. Guna) resident of Umri 
House, Guna, Distt; Guna.” 
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46. These particulars supplied 
by the election-petitioner were in 
the nature of his supplemental 


pleading, They could not be treated 
as something extraneous to his plead- 
ing. They could be legitimately 
looked into for construing Paragraph 
11 (iv) of the petition. These parti- 
culars supplied by the petitioner 
were substantially the same as given 
in Para 10 of the petition. These par- 
ticulars amply confirmed the identity 
of Shiv Pratap Singh mentioned in 
Para 11 (iv) as the same person who 
was one of the candidates. 


47. In sum, Para 11 (iv) of 
the petition contained allegations of 
a complete charge of corrupt prac- 
tice against a candidate, Shri Shiv 
Pratap Singk and consequently in 
view of Section 82 (b) it was obli- 
gatory for the petitioner to implead 
him, also, as a respondent. Failure 
to do so, would inexorably lead to 
the dismissal of his petition under 
Section 86. 

48. Accordingly on this short 
ground, and for all the reasons 
aforesaid, we uphold the dismissal of 
the election petition and disallow this 
appeal with costs. 

Appeal dismissed. 
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Golam alias Golam Mallick, Peti- 
tioner v. The State of West Bengal, 
Respondent. 

Writ Petn. No. 270 of 1974, D/- 
12-9-1974. 

(A) Maintenance. of Internal Se- 
curity Act (1971), Sections 3 and 
— Detention under — Solitary 
ground furnished to detenu truncat- 
ed and deficient in material particu- 
lars affecting detenu’s right to make 
effective representation — Detention 
is illegal — (Constitution of India, 
Article 22.) 


‘In the context of Sections 3 and 
8, ‘grounds’ does not merely mean a 
recital or reproduction of a ground 
of satisfaction of the authority in the 
language of Section 3 of the Act; 
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nor is its connotation restrieted to a 
bare statement of conclusions of fact. 
It means something more. That 
‘something’ is the factual constituent 
of the ‘grounds’ on which the sub- 
jective satisfaction of the authority 
is based. All the basic facts and 
material particulars, therefore, which 
have influenced the detaining autho- 
rity in making the order of deten- 
tion, will be covered by “grounds” 
within the contemplation of Article 
22 (5) of the Constitution and S. 8 
and are required to be communicated 
to the detenu unless their disclosure 
is considered by the authority to be 
against public interest. The question 
whether this requirement is complied 
with or not is justiciable. Indeed it 
is the duty of the Supreme Court as 
sentinel of the fundamental freedoms 
guaranteed by the Constitution, to 
see that the liberty of none is taken 
away except in accordance with pro- 
cedure prescribed by law. 
(Paras 7, 9) 
The Judgment of the Court was 
delivered by 


SARKARIA, J.:— The petitioner 
challenges the validity of the order, 
dated December 14, 1972, of his de- 
tention made by the District Magis- 
trate 24, Parganas under Section 3 
of the Maintenance of Internal Secu- 
rity Act (hereinafter called the Act). 


O R The only ground of deten- 
tion served on the detenu runs thus: 


“You are being detained...... on 
the ground that you have been act- 
ing in a manner prejudicial to the 
maintenance of supplies and services 
essential to the community as evi- 
denced by the particulars given þe- 
low: 

"That on 10-9-72 in between 06.30 
hrs. and 07.30 hrs. you and your as- 
sociates broke open Wagon Nos, PC 
12799 NR 35424 and ERC 97048 
loaded with foodgrain (wheat) and 
committed theft in respect of the 
same from Canning Railway Yard. 
You were named in the F. I. R. and 
subsequently arrested.” 


3. In the counter-affidavit fil- 
ed by the District Magistrate, it is 
averred that he was “satisfied from 
the materials on record as stated in 
the grounds of detention”, and the 
tacts committed by the detenu (as 
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disclosed in the grounds furnished to 
the detenu) about the necessity of 
making the detention order’, It is 
nowhere said in the counter that 
anything more than the bald infor- 
mation given (vide Annexure A, to 
the counter) was communicated to the 
detenu, Therefore, neither the con- 
tents of the F. I. R. nor the vital 
particulars of the incident of theft 
on which the subjective satisfaction 
of the District Magistrate was bas- 
ed, were communicated to the dete- 
nu, The material served on the de- 
tenu is conspicuous by the non- 
mention of many facts of the inci- 
dent, such as, the quantity of wheat 
stolen, the implements or ‘weapons, 
if any, with the thieves, the show of 
force, if any, accompanying the theft, 
the magnitude and duration of the 
dislocation caused to the supplies and 
services etc. ete. 

4, The material communicated 
to the detenu disclosed a case of 
theft simpliciter for which he would 
have been normally dealt with and 
punished under the Penal Code in 
a court of law. Indeed, as mention- 
ed in Annexure A (quoted above), 
the petitioner was initially arrested 
for such prosecution. There is how- 
ever nothing in the counter-affidavit 
to show that after his arrest, he was 
actually charge-sheeted before a 
Magistrate for trial and was dis- 
charged or released thereafter in 
pursuance of an order passed under 
the Code of Criminal Procedure. 


5, Shri Raghunath Singh, Ad- 
vocate, appearing as amicus curiae 
for the petitioner contends that under 
the law the detaining authority was 
bound to communicate to the dete- 
nu, all material facts integral to the 
grounds of detention which weighed 
with the detaining authority in order- 
ing the detention, and his failure to 
do so, has left the ground communi- 
cated deficient and vague, and, in 
consequence, deprived the detenu of 
his right of making an effective re- 
presentation. For this reason, it is 
urged, the detention is illegal. 


6. Shri S C. Majumdar, 
learned Counsel for the State, how- 
ever, contends that this ‘Court cannot 
test and review the subjective satis- 
faction of the detaining authority by 
objective standards; nor can the 
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Court go into the question whether 
the solitary ground of detention was 
sufficient to make the impugned 
order, the matter being one exclu- 


sively within the province of the 
authority, It is further maintained 
that the law requires only the 


“srounds” of detention, as distinguish- 
ed from the ‘particulars of the evi- 
dence’, to be communicated to the 
detenu, and that this requirement 
has been amply complied with in 
the instant case. 


7. We think that the conten- 
tention of the learned amicus curiae 
for the petitioner must prevail, No 
doubt, Clause (5) of Article 22 of the 
Constitution and Section 8 of the Act 
do not, in terms, speak of ‘particu- 
lars’ or ‘facts’, but only of ‘grounds’ 
to be communicated to the detenu. 
But this requirement is to be read 
in conjunction with and subservient 
to the primary mandate: “and shall 
afford him the earliest opportunity 
of making a representation against 
the order”, in the aforesaid Clause 
(5). Thus construed, it is clear that 
in the context, ‘grounds does not 
merely mean a recital or reproduc- 
tion of a ground of satisfaction of 
the authority in the language of Sec- 
tion 3 of the Act; nor is its conno- 
tation restricted to a bare statement 
of conclusions of fact. It means 
something more, That ‘something’ is 
the factual constituent of .the 
‘grounds’ on which the subjective 
Satisfaction of the authority is based. 
All the basic facts and material par- 
ticulars, therefore, which have in- 
fluenced the detaining authority in 
making the order of detention, will 
be covered by “grounds” within the 
contemplation of Article 22 (5) and 
Section 8, and are required to be 
communicated to the detenu unless 
their disclosure is considered by the 
authority to be against publice inte- 
rest, The question wheiher this re- 
quirement is complied with or not is 
justiciable, Indeed it is the duty of 
this Court as sentinel of the funda- 
mental freedoms guaranteed by the 
Constitution, to see that the liberty 
of none is taken away except in ac- 
cordance with procedure prescribed 
by law. 


8. In the case before us, Wwe 
have perused the History-sheet (bio- 
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data) of the petitioner which was 
submitted by the Superintendent of 
Police while moving the District 
Magistrate for the detention of the 
petitioner, In this History-sheet it 
is inter alia stated that the peti- 
tioner started mixing with his asso- 
ciates and committing crime in the 
Canning R/S Railway Campus and 
specialized in wagon-breaking and 
pilfering of foodgrains, It is further 
mentioned in this History-sheet that 
while committing the theft of wheat 
from the wagons on 10-9-72, the peti- 
tioner and his associates were carrying 
breaking implements, and when the 
Railway Staff warned the miscreants, 
the latter threatened the former with 
dire consequences. 


9, This additional meterial 
which is given in the History-sheet 
and the contents of the F, I. R., which 
. levidently weighed with the detaining 
authority in making the order of 
detention, were not communicated to 
the detenu. Thus, the  scilitary 
ground communicated to the cetenu 
was so truncated and shorn of mate- 
rial particulars on which the District 
Magistrate had based the order of 
detention, that the detenu was dis- 
abled to make an effective represen- 
tation. The order of detention is 
therefore vitiated and illegal. 


10. In the result, the petition 
is allowed, the order of detention is 
quashed and the Rule is made abso- 
lute. The petitioner shall be sət at 
liberty forthwith. 

Petition alowed. 
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The S. T. O. Moradabad and an- 
other, Appellants v. M/s. H. Farid 
Ahmed & Sons, Respondents. 

Civil Appeals Nos. 95 and 96 of 
1971, D/- 12-9-1975. 

(A) U. P. Sales Tax Act (15 of 
1948), Sections 7-A and 7 (3) — U.P. 
Sales Tax Rules (1948), Rule 41 (3) 


*(W. P.~ Nos. 351 and 462 of 1969, 
D/- 3-10-1969—AllL.) _ | 
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— Returns filed by assessee disclos- 
ing assessable income — Provisional 
assessment made by Sales Tax Off- 
cer to the best of his judgment — 
Validity — Expression “If no return 
is submitted” in Rule 41 (3) — In- 
terpretation of — (Interpretation of 
Statutes — Rules under Act). 


The Sales Tax Officer has juris- 
diction to make a provisional assess- 
ment to the best of his judgment 
when the quarterly returns filed by 
the assessee disclose an assessable in- 
come, The view that conditions men- 
tioned in Sec, 7(3) did not apply 
to the facts of the case inasmuch as 
it was not a case in which the as- 
sessee had not filed a return at all, 
is erroneous. Section 7-A clearly 
authorizes the assessing authority to 
make a provisional assessment in res- 
pect of the assessment year to the 
best of his judgment, and does not 
contain any pre-conditions at all. On 
the other hand, it applies the provi- 
sions of the Act which includes the 
provisions of Section 7 (3). It is no 
doubt true that Rule 41 (3) contains 
a provision that the provisional as- 
sessment to the best of the judgment 
can be made where no return is sub- 
mitted, but this rule has to be read 
as supplemental to the provisions of 
the parent Act. The Court cannot 
interpret the rule in a way so as to 
come into conflict with the parent 
Act. What Rule 41 (3) implies is 
that whether the return is filed by 
the assessee or not, the assessing 
authority will have the power to 
make a provisional assessment, In 
these circumstances, there is no real 
inconsistency between Section 7A and 
Rule 41 (3), Any other interpretation 
will amount to giving a licence to 
the assessee to escape final assessment 
by filing wrong quarterly returns and 
deflating the profits earned by them. 

(Para 3) 

Mr. S. C. Manchanda, Sr. Advo- 
cate, (Mr. O. P. Rana, Advocate with 
him), for Appellant; Mr. Promod 
Swarup, Advocate, for Mr. S. Mar- 
kendeya, Advocate, for Respondents. 


The judgment of the Court was 


delivered by : 


FAZL ALI, J.— These appeals 
by the sales-tax officer have come up 
to this Court by certificate of fitness 


- granted ‘by the High.Court of Allaha- 
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bad. The appeals involve a very short 
point, turning upon the interpreta- 
tion of Sec. 7A of the U. P. Sales 
Tax Act, (hereinafter referred to as 
the Act). It appears that the res- 
pondent is a partnership firm, car- 
rying on business in the district of 
Moradabad. The assessment quarters 
In question are two quarters of 1968. 
By an order dated 31st December, 
1968, the sales-tax officer found from 
the turn-over of the firm as re- 
vealed from the quarterly returns 
filed by the assessee that it disclos- 
ed an assesseble income. The sales- 
tax officer, therefore, proceeded to 
make a provisional assessment in res- 
pect of the portion of the assessment 
year concerned, purporting to act 
under S. 7A of the U. P. Sales Tax Act. 
The assessee being aggrieved by this 
order, instead of going in appeal 
against the order, challenged the 
same before the High Court praying 
that the sales-tax officer had no 
jurisdiction to make a provisional as- 
sessment, because the assessee had in 
fact filed a return, This argument 
appears to have found favour with 
the High Court which quashed the 
order of the sales-tax officer and held 
that the sales-tax officer could have 
made a provisional assessment to 
the best of his judgment only if no 
return had been filed by the assessee. 


2. Mr, Manchanda appearing 
in support of the appeals has con- 
tended that the High Court has 


completely overlooked the purport 
and ambit of Section 7A of the Act, 
which does not exclude but in fact 
implies the provisions of the Act, in- 
cluding Section 7 (3). The sheet- 
anchor of the High Court’s judgment 
is Section 7 (3) which runs thus: 


“If no return is submitted by the 
dealer under sub-section (D) within 
the period prescribed in that behalf 
or, if the return submitted by him 
appears to the assessing authority to be 
incorrect or incomplete, the assessing 


authority shall after making such 
enquiry as he considers necessary, 
determine the turnover of the dea- 


ler to the best of his judgment and 
assess the tax on the basis thereof. 


Provided that before .taking ac- 


tion under this sub-section the dea- 


ler shall be given a reasonable op- 
' portunity of proving the correctness 
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and completeness of any return sub- 
mitted by him.” 
The High Court was of the opinion 
that as conditions mentioned in Sec- 
tion 7 (3) did not apply to the facts 
of the present case inasmuch as it 
was not a case in which the assessee 
had not filed a return at all, no as- 
sessment could have been made by 
the sales-tax officer. In our opinion, 
the High Court was in error in tak- 
ing this view. Section 7A runs thus:— 
(1) “The State Government may 
require any dealer to submit return 
of his turnover of a portion of the 
assessment year, and the assessing 
authority may, without prejudice to 
the provisions of Section 7 make 
provisional assessment in respect of 
such portion of the assessment year 
in accordance with the provisions of 
this Act in so far as they may be 
made applicable if the turnover of 
the dealer as determined by the as- 
sessing authority for such portion of 
the assessment year is not less than 
such proportion of the amount, if 
any, specified in or notified under sub- 
s. (2) of S. 3 or sub-s, (2) of S. 3-D, 
as the case may be, as the period 
under assessment bears to twelve 
months. 


(2) Where the assessing authority 
has made a provisional assessment 
under sub-section (1), it shall not, 
by reason of such assessment, be 
precluded from redetermining in the 
turnover and making the assessment 
for the whole year.” 

3. This section clearly autho- 
rizes the assessing authority to make 
a provisional assessment in respect of 


the assessment year to the best of 
his judgment, and does not contain 
any pre-conditions at all On the 


other hand, it applies the provisions 
of the Act which includes the provi- 
sions of Section 7 (3), which is the 
provision that confers power on the 
assessing authority to make an asess- 
ment to the best of his judgment. 
The High Court was rather carried 
away by the language of Rule 41 (3) 
which runs thus:— 

*(3) If no return is submitted in 
respect of any quarter or month, as 
the case may be, within the period 
or if the return is submitted without 
the payment of tax in the manner 
prescribed in Rule 48, the. Sales Tax / 
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Officer shall, after making such en- 
quiries as he considers necessary, 


determine the turnover to the best of 
his judgment, provisionally assess 
the tax payable for the quarter or 
the month, as the case may be and 
serve upon the dealer a notice in 
Form XI and the dealer shall pay 
the sum demanded within the time 
and in the manner specified in the 
notice.” 


It is no doubt true that sub-rule (3) 
contains a provision that the tfrovi- 
Sional assessment to the best of the 
judgment can be made where n> re- 
turn is submitted, but this rule has 
to be read as supplemental to the pro- 
visions of the parent Act. We cannot 
interpret the rule in a way so as to 
come into conflict with the parent 
Act, in which case the Act will pre- 
vail, What this rule implies is that 
whether the return is filed by the 
assessée or not, the assessing autho- 
rity will have the power to make a 
provisional assessment, In these cir- 
cumstances, therefore, we are not able 
to see any real inconsistency between 
Section 7-A and rule 41 (3) of the 
Rules framed under the Act. For these 
reasons, we are clearly of the opinion 
that the sales tax authority, namely, 
the sales-tax officer in the circums- 
tances was fully justified in making 
the provisional assessment under the 
provisions of Section 7-A of ths Act 
and the High Court was wrorg in 
quashing this order. We feel that if 
the interpretation given by the High 
Court is accepted, it will amount to 
giving a licence to the assessee to es- 
cape final assessment by filing wrong 
quarterly returns and deflating the 
profits earned by them. The result is 
that both the appeals are allowed. The 
judgments and orders of the High 
Court are set aside, but inthe cizcum- 
stance we leave the parties ta bear 
their costs throughout. The order 
passed by this Court, however, will 
not preclude the assessee from chal- 
lenging the correctness of levy of 
penalty before the statutory authori- 
ties in accordance with law, if he is 
in time. 


Appeals allowed. 
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AIR 1976 SUPREME COURT 1758 
(From: Industrial Tribunal, West 
Bengal)* 
V. R. KRISHNA IYER, A. ‘C. 
GUPTA AND N. L. UNTWALIA, 
Jd. 

The Statesman Ltd., Appellant v. 
Their Workmen, Respondents, 

Civil Appeal No. . 232 of 1970, 
D/- 22-1-1976. 

(A) Constitution of India, Arti- 
cle 136 — Appeal by special leave 
against award of Industrial Tribunal 
= Supreme Court will interfere only 
if extraordinary flaws or grave in- 
Sustice or other recognised grounds 
are made out, 


Pending an adjudication of a 
dispute about bonus the workers of 
the daily newspaper Statesman re- 
sorted to an ‘illegal strike’ to press 
their earlier charter of demands. The 
employer thereupon declared a lock- 
out which ultimately resulted in cer- 
tain points of dispute being referred 
to an Industrial Tribunal, The award 
granted two small items in favour 
of workmen viz. warm coats for the 
subordinate staff and canteen staff 
allowance of 50 paise per working 
day. By the award relating to wa-. 
ges for the strike period, it was 
directed that the company should pay 
only half wages as both parties were 
at fault and were responsible for 
the delay in the matter of withdraw- 
ing the lock-out.. The company 
challenged the award directly under 
Art. 136 of the Constitution, 


Held that (i) applying the severe 
tests laid down in AIR 1959 SC 633. 
(635) and AIR 1972 SC 1552 (1554), 
circumspection and circumscription 
must induce the court to interfere 
with the award only if extraordinary 
flaws or grave injustice or other re- 
cognised grounds are made out, This 
perspective is sufficient in itself to 
dispose of the two tiny items of dis- 
pute bearing on warm coats and can- 
teen allowance. i (Para 10) 


(ii) that the award regarding the 
wages for the strike period was not 


*(From Award, D/- 2-9-1969 of 5th 
Industrial Tribunal West Bengal in 
Case No. 321 of 1967.) 
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at all unreasonable, Where the strike 
is illegal and the sequel of a lock-out 
legal, the court has to view the 
whole course of developments and 
not stop with examining the initial 
legitimacy. If one side or other be- 
haves unreasonably or the over-all 
interests of good. industrial relations 
warrant the Tribunal making 
directions regarding strike period wa- 
ges as will meet with justice, fairplay 
and pragmatic wisdom, there is no 
error in doing so. His power is flexi- 
ble, ATR 1963 SC 528, Rel. on. 
(Paras 17, 22) 
Cases Referred: Chronological Paras 


AIR 1972 SC 1552 = 1972 Lab IC 

822 
AIR 1963 SC 528 = (1963) 3 SCR 
18, 22 


575 : 

AIR 1959 SC 633 = (1959) Supp 2 
SCR 136 8, 9 

AIR 1954 SC 271 = 1954 Cri LJ oe 


AIR 1954 SC 462 = 1954 SCR 1133 
=1954 Cri LJ 1313 8 
AIR 1950 SC 169 = 1950 SCR 453 
= 51 Cri LJ 1270 8 


Mr, S. Chaudhuri, Sr. Advocate, 
(Mr. D. N. Gupta, Advocate with 
him), for Appellant; Mr. Kapil Sib- 
bal, Advocate, for Respondents, 


-The Judgment of the Court was 
delivered by 


KRISHNA IYER, J.— There is 
a tragic touch in processual protrac- 
tion as this little lis lasting a whole 
decade pathetically illustrates, Such 
lingering legal machinery is by-passed 
by both sides in practice largely be- 
cause, by sheer slow motion, it’ de- 
nies relief when needed and drives 
parties to seek remedies by direct 
action or political intervention. 
What elegant alibi can there be for 
the routine charter of demands put 
forward in the middle of 1966, 
ripening into an industrial reference 
in November 1966 after a flare-up of 
illegal strike and failure of concilia- 
tion, taking around 3 years for ren- 
dering a short award and a little 
over five years for reviewing it in 
this Court? Law-makers whose vocal 
concern for industrial peace and con- 
stitutional promises for the working 
class is being put to the test by fail- 
ure in the field will, we hope, alert 
themselves, Labour litigation can be 


such © 
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@ curse or dread where one side is 
weak, as here, and has not heen 
able to hire legal services but has 
been made good by amicus curiae, 
and the other side, regardless of cost, 
is anxious to settle some principle, as 
counsel for the appellant impressed 
on us. We now move into the area of 
facts which wears a jural apparel. 


2. The narrative of necessary 
facts starts naturally with a bonus 
dispute in the Statesman Ltd. (a 
newspaper with editions published in 
Calcutta and Delhi) which was re- 
ferred to adjudication in September 
1966 and was, admittedly, pending at 
a time when the Calcutta workers 
reportedly resorted to rude tactics to 
press an earlier charter of demands 
presented to the management, On 
September 20, 1966, events reached a 
crescendo of illegal and disorderly 
strike at mid-day with a reprisal of 
lock-out at mid-night so soon as the 
administrative officer, with police 
assistance, gained his freedom, Even 
in human affairs a storm is followed 
by a calm, may be. For, the two 
Unions, sobered, perhaps by _ this 
sudden action of the management, 
wrote the very next day (2ist Sep- 
tember) to the employer requesting 
for lifting the lock-out, proferring 
peaceful resumption of work and re- 
quiring at least an interim relief on 
the ‘economic’ demands, The letter 
speaks for itself and may be read 


presently. The employer was not 
ready to accept this assurance. The 
lock-out dragged on, despite the 


the seeming offer of the olive branch 
by Labour. 


3. Mistrust on both sides is 
inevitable when estrangement vitiates 
relations and language is suspect 
when bitterness is the rule of inter- 
pretation. Right or wrong, the 
management took the view that the 
offer of good behaviour by the 
workers was conditional and not 
convincing, so that the lock-out was 
not lifted for several days. The De- 
puty Commissioner of Labour, who 
had interceded to conciliate, had un- 
availingly requested the Management 
to lift the lock-out and had found 
Labour insisting on some interim 
‘economic’ relief as a ground for’ 
withdrawal of the strike. At certain 
stages of conflict in this world, face- 
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saving becomes more important than 
heart-searching, Life is not logic and 
prestige amends propriety. 


4, The cold-war correspon- 
dence continued for a little while 
more, each blaming the other, till at 
last the State, on November 4, 1966, 
referred six points of dispute to the 
Fifth Industrial Tribunal, Calcutta, 
before whom the bonus dispute was 
already pending. Better sense- on 
both sides resulted in the termina- 
tion of the strike and the closure, 
and work was resumed from Novem- 
ber 8, 1966. The award that follow- 
ed upon the dispute was rendered on 
September 2, 1969, nearly three 
years after the reference of the dis- 
pute. 


5. One is led to wonder why 
there should have been so much de- 
lay, but the blame, if any, has to be 
shared between the State Govern- 
ment and the Tribunal, For, after 
the Fifth Tribunal started the enquiry 
and examined a few witnesses, the 
State Government ordered transfer 
of the industrial dispute to another 
Tribunal and, not surprisingly, omit- 
ted to communicate promptly the 
factum of such transfer to the af- 
fected Tribunal, Thus, although the 
order of transfer was made on March 
31, 1967 the enquiry continued upto 
April 22, 1967. When actual notice 
of the transfer was received by the 
Fifth Tribunal on April 24, represen- 
tation was made by it about the en- 
quiry having commenced and, natu- 
rally, Government re-transferred the 
dispute to the same Tribunal. After 
this minor episode of transfer, and 
re-transfer, the enquiry was continu- 
ed and the award made. 

6. We are now concerned 
only with three disputes. Of the three 
issues, two deal with petty items 
like warm coats for the subordinate 
staff and canteen allowance for the 
employees’ canteen staff — financial- 
ly too negligible to engage the at- 
tention of this Court, The other 
item, which is meaty enough to me- 
rit our verdict, relates to the wages 
during the period of work stoppage 
from September 20, 1966 to Novem- 
ber 8, 1966. The Tribunal, consider- 
ing, in its totality, the facts and cir- 
cumstances of the case, the share of 
blame on the part of each party, the 
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role of broad justice in producing in- 
dustrial peace and advertence to the 
relevant materials on record, held 
‘that the company should pay half 


the wages to the employees during 
the period from September 20 to 
November 7, 1966’. 

T. The Management, disap- 


pointed by this direction, as well as 
the orders regarding warm coats and 
canteen allowance, has come directly 


to this Court securing special leave 
under Art. 136. 
8. Even though leave has 


been granted by this Court, the very 
width of its power under Art, 136 
is a warning against its free wheel- 
ing exercise save in grave situations. 
In Bengal Chemical, (1959) Supp 2 
SCR 136 at p. 141 = (AIR 1959 SC 


633 at page 635) Subba Rao J. (as 
he then was) pointed out that 
“The same principle should, 


therefore, be applied in exercising 
the power of interference with the 
awards of tribunals irrespective of 
the fact that the question arises at 
the time of granting special leave or 
at the time the appeal is disposed of. 
It would be illogical to apply two 
different standards at two different 
stages of the same case, The same 
view was expressed by this Court in 
Pritam Singh v. State of Madras, 
(1950) SCR 453 = (AIR 1950 SC 169), 
Hem Raj v. State of Ajmer, (1954) 
SCR 1133 = (AIR 1954 SC 462) and 
Sadhu Singh v. State of Pepsu, (AIR 
1954 SC 271)”. 

From this it follows that when 
awards of Industrial Tribunals are 
challenged in this Court, we have to 
apply those severe tests which have 
become part of the self-imposed res- 
traints on its special jurisdiction. 

9, What are these self-created 
trammels upon the exercise of this 
Courts power? The answer is fur- 
nished by this Court in the Associat- 
ed Cement Companies Ltd., AIR 1972 
SC 1552 at p. 1554 Mathew J. fol- 
lowed Bengal Chemical, (AIR 1959 
SC 633) (both these cases related to 
industrial awards challenged in ap- 
peal under Art. 136 of the Constitu- 
tion), where this Court had observed: 

“Though Art. 136 is couched in 
widest terms, it is necessary for this 
Court to exercise its discretionary 
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jurisdiction only in cases where 
awards are made in violation of the 
principles of natural justice causing 
substantial and grave injustice to 
parties or raising an important prin- 
ciple of industrial law requiring elu- 
cidation and final decision by this 
Court or disclosing such other ex- 
ceptional or special circumstances 
which merit the consideration of this 
Court.” 

The learned Judge endorsed the 
view in these words: 

“The portion of the award with 
which we are concerned does not 
raise any important principle of law 
requiring elucidation and final deci- 
sion by this Court. Nor does it dis~ 
close any exceptional or special cir- 
cumstances which merit decision by 
this Court, On a question like this, 
where the Tribunal, on a considera- 
tion of all the materials placed be~- 
fore it and having regard to the 
overall picture came to a conclusion, 
we do not think this Court should 
interfere,” 


10. Circumspection and cir- 
cumscription must therefore induce 
us to interfere with the award under 
challenge only if extraordinary flaws 
or grave injustice or other recognised 
grounds are made out. This perspec- 
tive is sufficient in itself to dispose of 
the two tiny items of dispute bearing 
on warm coats and canteen allowance. 
Even so, we will briefly refer to them. 


11. The canteen staff claimed 
allowance of 50 paise per working day. 
There are two canteens, one for offi- 
cers and the other for the subordinate 
staff, While the staff of the Officers’ 
canteen are drawing the dietary 
allowance of 50 paise, the employees 
of the staff canteen are denied this 
paltry sum, There is no reasonable 
basis for this invidious treatment and 
we find no ground to interfere with 
the Tribunal’s direction that ‘the com- 
pany should pay tiffin allowance at 
the rate of 50 paise on working days 
to the employees in the staff canteen.’ 
Of course, if they take free food from 
the canteen they will be ineligible for 
the allowance since they cannot have 
both, 


12. Equally untenable is the 
grievance against warm coats supplied 
to the subordinate staff It is common 


case that the management does supply 
warm coats to jamadars, gate-darwans 
and inspectors but does not extend 
this warm facility to darwans and 
delivery peons. Calcutta cold does 
not spare either category and there- 
fore no climatic distinction can be 
made between the two. True it is 
that in the charter of demands warm 
coats were claimed only for those 
employees who delivered newspapers. 
Even so the dispute referred to the 
Tribunal is in wider terms and we 
are satisfied that the award calls for 
no interference when it states ‘that 
all the members of the subordinate 
staff should be supplied with warm 
coats’, Of course, it need hardly be 
said that these employees cannot 
claim warm jerseys over and above 
coats. 


13. The bone of contention be- 
tween the parties bears upon the 
wages during the strike period. We 
have already indicated that the 
award crystallizes a discretionary 
conclusion reached after a survey of 
all the facts and animated by a sense 
of broad justice, The Tribunal had 
something to say against the workers 


and the management and felt im- 
pelled to state: 
“I find that both the parties 


were at fault. That being the posi- 
tion I am of opinion that both the 
parties should be held responsible 
for the delay in the matter of the 
withdrawing of the lock-out, In these 
circumstances, I am of opinion that 
the company should pay half the 
wages to the employees during the 
period from 20th September 1966 to 
7th November 1966.” 

Captious criticisms apart, the cons- 
pectus of . relevant circumstances 
more or less bears out the propriety 
of this direction. 


14, The crucial issue is as to 
whether we have any material to 
castigate this conclusion as uncons- 
cionable or unjuristic, involving gross 
injustice, violating a well-established 
rule of law or otherwise attracting 
our special responsibility to declare 
the law in a twilit area of public 
Importance to industrial life. We 
will examine the pertinent cireum- 
stances from this angle and it will 
be evident that the more we ponder 
the subject the more we are satisfied 


- 


762 S.C. [Prs. 14-18] 


about the legal soundness and prac- 
tical wisdom of the award, having in 
mind industrial peace as the goal. . 


15. The smouldering dispute 
between the Management and the 
workers apparently burst into flame 
on September 20, 1966, Going by 
the Tribunal’s reading of the situa- 
tion there was a strike that day. The 
pendency of certain types of pro- 
ceedings before a Tribunal stamps a 
strike or lock-out with Megality 
(Section 24), While Section 23 pro- 
hibits strikes and lock-outs when 
proceedings mentioned there are 
under way, Section 24(3) absolves a 


lock-out of illegality if it is caused 
by an illegal strike There surely 
was a pending industrial dispute 


when the Unions sprang the strike. 
Being therefore illegal, the lock-out 
that followed became a legal, defen- 
sive measure, So far is smooth sail- 
ing, But the management cannot 
behave unreasonably merely because 
the lock-out is born lawfully. If by 
subsequent conduct, imaginatively 
interpreted, the Unions have shown 
readiness to resume work peacefully, 
the refusal to re-start the industry 
is not right and the initial legitimacy 
of the lock-out loses its virtue by 
this blemished sequel. Nor can any 
management expect, as feelings run 
high, charge-sheets in criminal courts 
are laid against workers and they 
are otherwise afflicted by the pinch 
of unemployment, to get proof of 
good behaviour beyond their written 
word, Nor can they realistically in- 
sist that they abandon their demands 
for better benefits before the lock- 
out is lifted, In this hungry world 
the weaker many cannot afford the 
luxury of finery in speech which 
the happier few can afford. In the 
rough and tumble of industrial dis- 
putes conciliation is a necessary grace 
the stronger party, the socially con- 
scious management, must cultivate 
and huff a flaw it must eschew. In 
the realistic temper of bargaining be- 
tween two wings of an industry — 
both managements and workers be- 
long equally to the industry, for if 
one owns the other produces — a 
feeling of partnership must prevail 
to persuade the two sides to trust 
each other rather than rush to find 
flaws in the language used, Such is 
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the spirit of give and take which 
must inform industrial negotiation if 
peace and production are the bona 
fide end and national development 
the great concern. This broad philo- 
sophical approach amply  vindicates 
the justice of the Tribunal’s impugn- 
ed award. 


16. To appreciate this view, a 
flashback into the events around 
and after September 20, 1966 is help- 
ful, The backdrop of law may be 


briefly recapitulated before going 
into factual details. 

17. If the strike is illegal, 
wages during the period will ordi- 


narily be negatived unless considerate 
circumstances constrain a different 
course, Likewise, if the lock-out is 
illegal full wages for the closure pe- 
riod shall have to be ‘forked out’, if 
one may use that expression. But in 


between lies a grey area of twilit 
law. Strictly speaking, the whole 


field is left to the judicious discre- 
tion of the Tribunal. Where the 
strike is illegal and the sequel of a 
lock-out legal, we have to view the 
whole course of developments and 
not stop with examining the initial 
legitimacy. If one side or other þe- 
haves unreasonably or the over-all 
interests of good industrial relations 
warrant the Tribunal making such 
directions regarding strike period 
wages as will meet with justice, fair 
play and pragmatice wisdom, there is 
no error in doing so, His power is 
flexible, 


18. We are heartened and 
strengthened in our approach by the 
decision in India Marine Service, 
(1963) 3 SCR 575 = (AIR 1963 SC 
528). There the Court noted that 
“the attitude of the company was a 
reasonable one and that it even pro- 
posed to the union and through it to 
its workmen that work should go on, 
that the dispute should be taken be- 
fore the Conciliation Officer for con- 
ciliation and that in the meanwhile 
they were prepared to grant some 
interim relief to the workmen, ‘In 
our opinion,’ added the Court while 
the strike was unjustifiable, the lock- 
out when it was ordered on Novem- 
ber 13, 1958, was justified. It seems 
to us, however, that though the 
lock-out was justified at its com- 
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mencement its continuance for 53 
days was wholly unreasonable and, 
therefore, unjustified. In a case where 
a strike is unjustified and is followed 
by a lock-out which has, because of 
its long duration, become unjustified 
it would not be a proper course for 
an industrial tribunal to direct the 
payment of the whole of the wages 
for the period of the lock-out. We 
would like to make it clear that in 
a case where the strike is unjusti- 
fied and the lock-out is justified the 
workmen would not be entitled to 
any wages at all. Similarly where 
the strike is justified and the lock- 
out is unjustified the workmen would 
be entitled to the entire wages for 
the period of strike and lock-out. 
Where, however, a strike is unjusti- 
fied and is followed by a lock-out 
which becomes unjustified a case for 
apportionment of blame arises. In 
our opinion in the case before us the 
blame for the situation which ` re- 
sulted after the strike and the lock- 
out can be apportioned roughly half 
and half between the company and 
its workers, In the circumstances we 
therefore direct that the workmen 
should get half their wages from 
November 14, 1958 to January 3, 
1959 (both days inclusive).” 

19. The factual milieu sur- 
rounding the strike-lock-out complex, 
as neatly presented by Shri Kapil 
Sibbal, shows how the flow of events 
exonerated the Unions of serious im- 
propriety and the employer was try- 
ing to be too clever. When «the 
workers struck, the Management put 
up a notice of closure wherein it was 
stated: 

“The stay-in-strike resorted to by 
the workmen is unjustified and. ille- 
gal in view of the pendency of the 
proceedings before the Fifth Indus- 
trial Tribunal and also violates the 
Code of Discipline. The representa- 
tives of the Unions were made aware 
of this fact when the management 
met them to discuss their demands 
today. 

In the circumstances, the 
management has no option but to 
keep the establishment closed until 
such time as the workmen assure 
the management of normal and peace- 
ful resumption of work.” 

(emphasis, added) 
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The simple insistence of the Manage- 
ment in the closure notice was an 
assurance from the workmen ‘of 
normal and peaceful resumption of 
work’, No sooner was this notice 
put up than the Unions responded 
constructively, moderating the usual 
tantrums they are given to in an 
atmosphere of conflict, The very 
next day after the closure, i. e, on 
September 21, the Secretary of the 
Union wrote back a letter where in 
he stated inter alia: 


“While we deny the various alle- 
gations contained in your said Notice 
and hold you wholly liable for the 
development on 20-9-66 in suddenly 
advising your supervisory staff to stop 
all processes of work from 12.30. p.m. 
and creating a confusion amongst the 
workmen who were working all the 
time till then, presumably to prepare 
@ ground for the illegal Lockout since 
some days past as peaceful and cons- 
titutional movement of the Unions 
was there to your dislike, we should 
tell you here and now that no useful 
purpose will be served by such black- 
mailing Notice far less the cause of 
the industrial peace and progress of a 


reputable concern like ‘The States- 
saat h a MEENE EREE A TE éi 
x x x x x 


“You know more than anybody 
else that your workmen are all peace 
loving people and have co-operated 
with you all along with respect and 
affection, You had never any occa- 
sion to find fault with them for any 
indisciplined conduct. Our Unions 
have also a long ‘tradition of faithful 
co-operation with the managementin 
every hour of crisis and we are 
proud of our said lofty tradition. 
There was no obstruction in the 
movement of anybody at any stage 
on 20-9-66 as alleged or at all and 
the police ought not to have been 
invited in the office. Considering 
everything we are of the opinion 
that no interest of the management 
or of the workmen will be served by 
such acrimonious correspondence 
and any delay in the settlement of 
the outstanding disputes will make 
the situation more complex, 


You are therefore requested to 
withdraw your aforesaid Notice, ar- 
range an immediate sitting with us 
and meet the genuine grievances of 
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the employees, if not in full at least 
as an interim arrangement and note 
in this context if any assuranc2 is 
necessary that all along in the past 
the workmen will maintain peace 
and work normally and peacefully 
unless they are sufficiently provok- 
ed from your end.” (emphasis, add- 
ed) 

20. It is obvious that the 
tone of this reply is conciliatory and 
literally conforms to the demand for 
the assurance from the workmen of 
peaceful and normal resumption of 
work. It is fair to infer that the re- 
ceipt of this letter should have per- 
suaded the Management, in a spirit 
of goodwill, to lift the lock-out and 
give a trial to the workers’ willing- 
ness. Is not a worker’s word, until 
the contrary is proved, as good as his 
bond? Moreover, a strike is called 
off when the strikers agree to come 
back to work. Curiously erough, 
the management struck a discordant 
note in their letter two days later. In- 
stead of a favourable response, the 
appellant recited the old facts and 
concluded: 


“We have no intention of keep- 
ing the office closed longer than is 
necessary, and as soon - as the 
Management is reasonably convinced 
that discipline and normal production 
will be maintained and that there 
will be no recurrence of the ects of 
indiscipline which led to the illegal 
strike and closure, we shall take 
steps to open the office.” 

The shift in stand is obvious. The 
first letter merely demanded cf the 
workmen an assurance of normal 
and peaceful resumption of work. 
When this was given the Manage- 
ment quietly tilted its stance and de- 
manded that it should be ‘reasonably 
convinced that discipline and normal 
production will be maintained and 
that there will be no recurrence of 
the acts of indiscipline...... ’ The fur- 


ther letter of October 31, 1966 by 
the Union highlights the anxiety of 
the workers for resumption of work. 
Of course, the staying power of the 
workers is limited and wanes after a 


time. Naturally, they press the 
Management to withdraw the clo- 


sure, The languagė of ‘the letter Ex- 
` 
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hibit E-7 is tellingly temperate. 
October 31, 1966 


Assuming, though not conceding 
even by any stretch of imagination 
that there was an illegal strike as 
alleged by you and the lock-out for 
41 days till date after the Unions’ 
unequivocal assurance of peace and 
co-operation given to you on behalf 
of the workmen in their letter dated 
21-9-66 in reply to your notice dated 
20-9-66 where you asked for such 
an assurance. So far as the Unions’ 
demands are concerned, they are only 
of incidental nature because of the 
suffering thrust upon the workers on 
account of the unproved lock-out. 
We want peace and a climate where 
lock-out and strike will be a matter 
of the past. In that spirit we have 
selected the least controversial 11 
items out of all the items of demands 
for immediate settlement. Hope you 
will appreciate the same by entering 
into a negotiated settlement and we 
assure you that if necessary we 
shall not even fight the Bonus case 
before the Tribunal if on that item 
also you agree to settle.” 


21. It was mentioned by Shri 
Sibbal that there were charge-sheets 
against the workers at the instance 
of the Management which embittered 
relations, There is also the reference 
in the evidence of the Deputy Com- 
missioner of Labour that the 
Management was unwilling to lift 
the lock-out when requested and the 
workers were unwilling to withdraw 
the strike without settlement of dis- 
putes. In an escalating situation of 
conflict, developments lead to deter- 
ioration of industrial quiet and we 
have to look at the whole picture 
with realism. 


22. There was a minor ripple 
of disputation as to whether the evi- 
dence recorded by the Fifth Indus- 
trial Tribunal between the date 
when the transfer order was passed 
by the government and the re-trans- 
fer order was made could be read as 
evidence, The Tribunal has come to 
the same conclusion both by exclud- 
ing and by including such evidence 
in his verdict. Shri Kapil Sibbal has 
fairly taken us through these mate- 
rials to convince us-that the verdict 
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cannot be deflected by eliminating 
or reading the disputed testimony. 
We feel satisfied that there 
is much to be said in favour of 
the ultimate view taken by the Tribu- 
nal that blameworthiness may be 
equally apportioned between the par- 
ties, Had the Management reacted 
with goodwill when the workers the 
very next day offered to be peaceful 
and resume work, the prolonged 
situation of cessation of work could 
have been saved, It is therefore a case 
which attracts Indian Marine Service, 
(AIR 1963 SC 528), In that case also 
this Court found it fair to direct that 
the workmen should get half the 
wages during the strike period. The 
Tribunal’s view is certainly not un- 
reasonable. Maybe, it is a just so- 
lution. We hope that both sides, 
after these long years, will bury the 
hatched and work for the better ef- 
ficiency and greater status of a 
leading newspaper of India. 


23. Having regard to the cir- 
cumstances of the case, it is proper 
to direct that the appeal be dismissed 
but the parties will bear their res- 
pective costs. Before parting with 
this case we deem it our duty to re- 
cord our appreciation of the thorough- 
ness of preparation of Shri Kapil 
Sibbal, a young advocate of promise, 
who has assisted the Court as ami- 
cus curiae with precedential industry 
and persuasive felicity. 

Appeal dismissed. 





AIR 1976 SUPREME COURT 765 
(From: Mysore)* 


K. K. MATHEW, P. K. GOSWAMI 
AND N. L. UNTWALIA, JJ. 


The State of Mysore, Appellant 
v. T. Digambar Rao, Respondent. 

Civil Appeal No. 904 of 1968, D/- 
24-11-1975. 

(A) Andhra State Act (1953), See- 
tion 66 — Acquisition of land for 
Tungabhadra Project — Application 
for payment of ex-gratia amount re- 
jected by Mysore State — Writ Peti- 
tion — No return filed by Mysore 
State — New plea that orders passed 


*(Writ Petn. No. 991 of 1962, D/- 
4-12-1964——Mys.) 


LS/AT/E280/75/CWM 


State of Mysore v, T. Digambar Rao 


[Prs, 1-3] S.C. 765 


by Government of Madras (Predeces- 
sor State) created no legal liability on 
Madras Govt. to make ex-gratia pay- 
ment raised in appeal before Supreme 
Court — Such plea, held could not 
be allowed — (Constitution of India, 
Art, 133). (Para 11) 

Mr. N. Netar, Advocate, for Ap- 
pellant; Mr. S. V. Gupte, Sr. Advo- 
cate, (Mr. K. N. Bhatt, Advocate 
with him), for Respondent, 

Judgment of the Court was deli- 
vered by 


_ MATHEW J.:— The respondent 
filed a writ petition before the High 
Court of Mysore praying for the issue 
of a writ of mandamus directing the 
State of Mysore to grant to him the 
ex-gratia payment ordered to he 
given in addition to the compensa- 
tion awarded for acquisition of the 
lands in question. The High Court 
allowed the writ petition and this ap- 
peal, by certificate, is directed 
against that order. 


2. The respondent was the 
owner of certain land in Bellary dis- 
trict in the State of Mysore. Bellary 
district was formerly a part of the 
State of Madras. The District be- 
come part of the State of Mysore in 
pee under the Andhra State Act, 
1953. 


3. Before the district became 
part of Mysore State, the land of the 
respondent together with other lands 
belonging to several other persons 
were sought to be acquired for the 
purpose of Tungabhadra Project, The 
preliminary notification for that pur- 
pose under Section 4 (1) of the Land 
Acquisition Act, 1894 (hereinafter 
called the Act) was issued on 14-1- 
1941. Thereafter no further steps 
were taken till 25-10-1949. On that 
date the notification under Section 6 
of the Act was published. The owners 
of the land sought to be acquired 
made representations to the Govern- 
ment of Madras on 14-8-1946 for 
payment of additional compensation 
in view of the low market value 
which prevailed on the date of the 
notification. In response to the re- 
presentations, the Government of 
Madras passed an order D/- 68-5-1947 
stating; 

“The Government have carefully 
considered the representation received 
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from the Tungabhadra Project Relief 
Committee and direct that compensa- 
tion for lands be paid on the basis of 
the market value of the lands in 
1941. They will also be paid in ad- 
dition an ex-gratia payment of 75 
per cent of such market value (ex- 
cluding the 15 per cent solatium) and 
the same principle should be adopted 
for the valuation of buildings, trees, 
etc. The ex-gratia payment mention- 
ed above will be made separately 
after the Land Acquisition Officer 
has passed an award in the usual 
manner.” 


4. On 12-5-1948, the Govern- 
ment of Madras passed another order 
making certain modifications of its 
order dated 6-5-1947. The material 
postion of that order reads as fol- 
lows: 

“When the Civil Court increases 
the compensation amount the ex-gra- 
tia amount to be paid should ke so 
regulated as not to exceed 75% 
of the 1941 valuation, and no such 
amount need be paid at all where 
the Court awards an amount either 
equal to or in excess of 1941 valua- 
tion plus 15 per cent solatium and 
75 per cent ex-gratia.” 


5. Thereafter, on further re- 
presentation by the owners of land, 
the Government passed another order 
on 25-8-1948 modifying the crders 
dated 6-5-1947 and 12-5-1948 and en- 
hancing the ex-gratia payment from 
75 per cent to 85 per cent (exclud- 
ing 15 per cent solatium) and direct- 
ing that the ex-gratia payment be 
deferred in respect of buildings un- 
til the colonisation scheme was fina- 
lised. 


6. The Special Deputy Collec- 
tor, No. 2, Tungabhadra Project 
(hereinafter referred to as ‘the Land 
Acquisition Officer) made an award 
on 30-11-1950 fixing the compensation 
payable to the respondent at Rupees 
50,811-11-7. The respondent applied for 
a reference under Sec. 18 of the Act 
and the case was referred to the Sub- 
Judge, Bellary, on the question of 
compensation. He enhanced the com- 
pensation by Rs. 42,347-13-11. Against 
that order, the Land Acquisition Of- 
ficer filed an appeal in the High 
Court of Mysore. The High Court 
fixed the compensation payable to 
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the respondent at Rs. 61,255-10-0. 
After the decision of the High Court, 
the respondent made an application 
to the Government of Mysore for 
payment of ex-gratia amount. The 
Government by its letter dated 9-2- 
1962, rejected the application stating 
that his claim was untenable, It was 
to quash this order that the respon- 
dent filed the aforesaid writ petition. 


q7. The High Court held that 
the respondent was entitled to ex- 
gratia payment of 85 per cent on the 
compensation as fixed by it. 


8. The appellant, the State of 
Mysore, contended that the Madras 
Government undertook no legal lia- 
bility to make ex-gratia payment by 
the aforesaid orders and therefore, no 
liability could devolve upon the suc- 
cessor State and that the quantum of 
ex-gratia payment ordered to be 
given by the High Court was contrary 
to the terms of the order passed by 
the Government of Madras in that 
behalf. 


 & As regard the first conten- 
tion, it was argued for the appellant 
that the orders, even though passed 
by the Governor of Madras, were 
administrative in character and did 
not create justifiable right in the res- 
pondent and that even if the orders 
could be construed as implying a pro- 
mise to make the payment, it was 
not supported by consideration. 


10. Section 66 of the Andhra 
State Act, 1953, provides, in substance, 
that the liability in connection with 
the Tungabhadra project incurred by 
the Government of Madras will pass 
on to the successor State and there- 
fore, if the orders passed by the 
Madras Government created a legal 
liability on that Government, that 
liability would devolve upon the suc- 
cessor State. The question therefore, 
is whether the orders passed by the 
Government of Madras created a le- 
gal liability on the Government : of 
Madras to make the ex-gratia pay- 
ment and a corresponding right in 
the respondent. 


11. The appellant did not file 
any return before the High Court. The 
argument of the appellant before the 
High Court was that the liability of 
the Madras Government did not de- 
volve upon the appellant and not 


& 


Ld 
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that there was no liability upon the 
Government of Madras by virtue of 
these orders. It may be noted that 
the notification under Section 4 (1) 
of the Act was published in 194r and 
there was phenomenal rise in the 
market value of lands thereafter. As 
already stated, it was only in 1949 that 
the Government published the notifi- 
cation under Section 6 of the Act. If 
the appellant had filed a return stat- 
ing that the order to make the ex- 
gratia payment did not create any 
liability upon the Government, the 
respondent could have shown how 
the payment, though termed ex-gra- 
tia, created legal liability, as the Gov- 
ernment of Madras undertook the lia- 
bility in consideration of the forbear- 
ance of the respondent to resort to 
court for quashing the notification 
under Section 4 (1) of the Act. The 
respondent submitted that as he was 
denied the opportunity to show that 
the Government of Madras compro- 
mised to make the ex-gratia payment 
in consideration of his forbearing to 
resort to civil court for quashing the 
notification under Section 4 (1), the 
appellant should not be permitted to 
urge the plea at this stage. We think 
‘that there is great force in this con- 
tention and accept it. 


12. We feel no doubt that if 
the Madras Government was liable to 
make the ex-gratia payment, that 
liability devolved on the appellant 
under Section 66 of the Andhra State 
Act, 1953. 


13. The second contention of 
the appellant was that the ex-gratia 
payment should be computed only on 
the basis of the compensation fixed 
‘by the Land Acquisition Officer in 
his award and even if the Civil Court 


were to increase the compensation 
amount, the ex-gratia payment 


should not exceed 85 per cent of the 
1941 valuation and that no such 
amount need be paid at all where the 
court awards an amount either equal 
to or in excess of 1941 valuation plus 
15 per cent solatium and 85 per cent 
ex-gratia. 


14. The High Court was of 
the view that when the court, on re- 
ference, enhanced the compensation, 
the ex-gratia payment -has to be 
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made on the basis of the enhanced 
compensation and not on the basis of 
the amount of compensation fixed by 
the Land Acquisition Officer in his 
award and that no other reading of 
the order dated 12-5-1948 is permissi- 
ble. This, in our opinion, is not cor- 
rect. That order seems to us to 
make sense only if we read it as im- 
porting liability to make ex-gratia 
payment of 85 per cent of the mar- 
ket value of the land as fixed by the 
Land Acquisition Officer in his award 
and that no ex-gratia amount need 
be paid at all where the court 
awards an amount either equal to or 
in excess of 1941 valuation plus 15 
per cent solatium and 85 per cent, ex- 
gratia on the 1941 valuation of the 
Land Acquisition Officer.. 


15. The market value of the 
lands in question in 1941 as fixed by 
the Land Acquisition Officer in his 
award is Rs, 80,811-11-7. The ex- 
gratia payment should not exceed 85 
per cent of this amount and that 
comes to Rs, 43,191/-. Out of this 
amount, we have to deduct the com- 
pensation awarded in excess (over 
and above that awarded by the Land 


Acquisition Officer) by the High 
Court which is Rs, 10,443/- (ie. Ru- 
pees  61,255-10-0 minus Rupees 


50,811-11-7). Thus, we hold that the 
respondent is entitled to payment of 
Rs. 32,748/- as ex-gratia amount. We 
direct the appellant to pay the 
amount within two months from to- 
day, failing which the respondent will 
be entitled to interest at nine per 
cent per annum on the amount from 
the date of expiry of the two months’ 
period. 


16. We modify the order of 
the High Court and allow the appeal 
to the extent indicated. We make no 
order as to costs. 


Appeal partly allowed. 
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(From: Bombay)* 


K. K. MATHEW, P. K. GOSWAMI 
AND N. L. UNTWALIA, JJ. 


The Tehsildar, Hinganghat and 
another, Appellants v. Deorao and 
others, Respondents. 

Civil Appeal No. 916 of 1968, D/- 
24-11-1975. 

(A) Bombay Village Panchayats 
Act (3 of 1959), Sections 27 and 28 
—Election of members of Panchayat 
— Term of office of members under 
Section 27 is subject to other provi- 
sions of Act including Section 28 (2). 


The scheme of the Act is that 
ordinarily and generally fresh elec- 
tion for filling up the office o? the 
members of the Panchayat should be 
held before the expiry of their term 
as provided in Section 27 (1) or with- 
in the term extended under Sec. 27 
(2), The proviso to Section 28 (1) also 
lends support to this view. But the 
term of office of members unde? S. 27 
in express language is subject to the 
provisions of the Act because the ex- 
pression used in sub-section (1) is 
“save as otherwise provided in this 
Act.” The office of the members of 
the Panchayat is not to remain va- 
cant and, therefore, Section 28 (2) by 
a deeming provision extends the 
terms of the office of the ottgoing 
members to the day before the meet- 
ing called and held in accordance 
with Section 28 (1). (Para 5) 


Where the respondents were 
members of a village gram panchayat 
since 1960, the fresh election held in 
1966 was set aside and no meeting as 
envisaged in S. 28 (2) was held, the 
term of the respondents, the outgo- 
ing members, stood extended and did 
not expire until the day before the 
holding of the meeting of the duly 
elected members. (Para 5) 

Mr. M. C. Bhandare, Sr. Advo- 
cate, (Mr, M. N. Shroff Advocate 
with him), for Appellants. 

Judgment of the Court was 
livered by 

UNTWALIA, J.:—- This is an ap- 
peal by special leave from the judg- 


*(Spl. Civil Appln. No. 617 of 1967, 
D/- 28-7-1967—Bom. at Nagpur.) 


LS/AT/E281/75/KSB 
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ment and order of the Bombay High 
Court dated July 28, 1967 allowing a 
writ application filed by the respon- 
dents. Nobody appeared to oppose 
this appeal on their behalf. There- 
fore, its hearing proceeded ex parte. 


2. The respondents were 
members of the Village Panchayat of 
village Tas which is included in the 
electoral division called Samudrapur- 
Kandhli. New elections for this divi- 
sion for electing members to the 
Panchayat Samiti in accordance with 
Maharashtra Zila Parishads and Pan- 
chayat Samities Act, 1961 were to 
be held on July 31, 1967. The res- 
pondents claimed that they were 
members of the village Panchayat 
and were entitled to vote at the elec- 
tion. Their names, therefore, ought 
to have been included in the list of 
voters entitled to vote at the election 
for the Panchayat Samiti. The appel- 
lant by taking an erroneous view of 
the law made an order on July 12, 
1967 rejecting the respondents’ pra- 
yer for inclusion of their names in 
the voters’ list. The High Court has 
allowed their application, quashed the 
order of the appellant and directed 


the inclusion of their names in the 
list of voters. 

3. This appeal has remained 
pending in this Court for about 7 


years and by this time elections must 
have been held to the Panchayat 
Samiti or fresh elections must have 
been held to fill up the office of the 
members of the Village Panchayat. 
Since the other side has not appeared, 
we could not be sure as to whether 
this appeal has become infructuous 
or not. In any event it has to fail as 
being without any merit. 

4. Admittedly, the respondents . 
were members of the Tas Gram Pan- 
chayat since the year 1960. Fresh 
election was held in the Gram Pan- 
chayat aforesaid in the year 1966. 
This election was set aside by the 
Civil Judge, Junior Division Hingan- 
ghat and, therefore, the new mem- 
bers could not take their office. In 
such a situation the appellant took 
the view that the term of the office 
of the respondents had expired under 
Section 27 of the Bombay Village 
Panchayats Act, 1958, Bombay Act 
TII of 1959 — hereinafter referred 
to as the Act. The High Court has 
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taken the view that the term of the 
office of the respondents stood ex-~ 
tended under sub-section (2) of Sec- 
tion 28 of the Act. In our opinion 
the High Court is right in its view. 

5. Sec, 27 as it stood at the 
relevant time read as follows: 

“27(1) The members of a pancha- 
yat shall, save as otherwise provided 
in this Act, hold office for a term of 
four years. 

(2) The State Government may, 
after consulting the Standing Com- 
mittee by order in writing and for 
reasons recorded therein, extend the 
said term for a period not exceeding 
in the agpregate five years. Any such 
order shall be notified in such man- 
ner as the State Government may 
approve.” 

It would be useful to quote See. 28 
also in full: 

*28(1) The term of office of the 
members elected at a general election 
including the Chairman or Chairmen 
>f the co-operative society or socie- 
ties, as the case may be, referred to 
n clause (a) of sub-section (1) of 
Section 10 or appointed under sub- 
section (3) of Section 10 shall be 
leemed to commence on the date of 
he first meeting of the panchayat. 
Che first meeting of the panchayat 
shall be held on a day fixed by the 
>ollector within four weeks from 
he dateon which the names of elect- 
d members are published under 
section 10: 

Provided that, if such day fixed 
or the first meeting falls prior to 
he date on which the term of office 
$ the retiring members expires 
inder Section 27 or prior to the ex- 
iry of the period for which the 
anchayat has been superseded under 
ection 145, the first meeting shall 
e held on a date not exceeding ten 
lays from such expiry of the term 
office of the members or the ex- 
iry of the period of supersession. 

(2) The term of office of the out- 

oing members shall be deemed to 
xtend to, and expire with, the day 
efore such meeting.” 
t would thus be seen that the 
cheme of the Act is that ordinarily 
nd generally fresh election for filing 
p the office of the members of the 
'anchayat should be held before the 
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expiry of their term as provided in 
sub-section (1) of Section 27 or with- 
in the term extended under sub-sec- 
tion (2). The proviso to sub-section (1) 
of Section 28 also lends support to 
this view. But the term of office of 
members under S. 27 in express lan- 
guage is subject to the other provi- 
sions of the Act because the expres- 
sion used in sub-section (1) is .“save 
as otherwise provided in this Act.” 
The office of the members of the 
Panchayat is not to remain vacant 
and, therefore, sub-section (2) of S. 28 
by a deeming provision extends the 
term of the office of the outgoing 
members to the day before the meet- 
ing called and held in accordance 
with sub-section (1). Since the fresh 
election held in 1966 was set aside 
and no meeting was held, the term 
of the office of the respondents, the 
outgoing members, stood extended 
and did not expire until the day be- 
fore the holding of the meeting of 
the duly elected members. 


6. For the reasons stated 
above, this appeal fails and is dis- 
missed, No order as to costs. 


Appeal dismissed. 


AIR 1976 SUPREME COURT 769 
(From: Punjab)* 
K. K. MATHEW, P. K. GOSWAMI 
AND N. L. UNTWALIA, JJ. 


I. The State of Punjab ete. (In 
2239-2297 of 1970) 2. State of Har- 
yana. (In C. A, No, 2238 of 1970), 
Appellants v. 1. M/s. Subhash 
Trading Co, (In C. A. No, 2235 of 
1970) 2. M/s. Ganesh Cotton Factory 
(In C. A. No. 2236 of 1970) 3. M/s. 
Gupta Brothers & Co. (In CŒ. A, No. 
2237 of 1970) 4. Narain Das Raja 
Ram (In C. A. No, 2238 of 1970), 
Respondents. 

Civil Appeals Nos. 2235-2238 of 
1970, D/- 20-11-1975. 

(A) Punjab General Sales Tax 
Act (46 of 1948), Ss. 5 (3) (a) (ii) and 
11AA (as amended by Punjab 
General Sales Tax (Amendment and 
Validation) Act (7 of 1967))—Assessee a 


*(L. P. A. Nos, 179, 180, 181 and 198 
of 1965, D/- 4-8-1965—Punj.) 


LS/AT/E284/75/KSB 
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registered dealer in cotton, declared 
goods under Central Sales Tax Act — 
Assessment year 1961-62 — Assess- 
ment made according to provisions of 
Act prior tc amendment — Held fresh 
assessment has to be made according 
to Section 11AA in the light ef deci- 
sion in Shakti Cotion Mills, AIR 1972 
SC 1458 — (Central Sales Tex Act 
(1956), Section 2 {c) read with S, 14— 
Declared goods — Cotton), 


Held that in the case of cotton 
which is an item of"“declarec goods” 
within Section 2 (c) read with Sec. 14 
Central Sales Tax Act, 1956, the pur- 
chase tax is to be levied and the levy 
is to be at the stage of purchase of 
such goods by the last dealer in 
view of Section 5 (3) (a) (ii). There- 
fore, whether the assessee comes 
under this clause, for levy of pur- 
chase tax, which is a question of fact 
has to be investigated and a fresh 
assessment will have to bə made 
under Section 11AA in the light of 
the decision of the Supreme Court in 
AIR 1972 SC 1458. (Paras 4, 5) 
Cases Referred: Chronological Paras 


ATR 1972 SC 1458 = (1972) 2 SCR 
289 = 1972 Tax LR 2065 1, 3, 4, 5 
AIR 1970 SC 1742 = (1969) 2 ma 


544 

AIR 1969 SC 1073 = (1969) :3 aa 
849 

AJR 1967 SC 1616 = (1967) 3 aR 


977 
(1964) 15 STC 865 (Puni) 2 


M/s. V. C. Mahajan and O. P. 
Sharma, M/s. O. P. Sharma and Kar- 
tar Singh Suri Advocates, for Appel- 
lants (In C. A. No. 2237 of 1970); 
M/s. Hardev Singh and R. S. Sodhi, 
Advocates, for Respondents. 

Judgment of the Court was de- 
livered by 


UNTWALIA, J.:— All these four 
appeals by the State of Punjab and 
others against the different assessee 
respondents are covered by the deci- 
sion of this Court in State of Pun- 
jab v. M/s. Shakti Cotton Co., (1972) 
2 SCR 289 = (AIR 1872 SC 1458) 
and have got to be disposed of in 
accordance with the said decision. 
Since the learned counsel for the 


appeliants endeavoured to draw 
a distinction between the facts 
of the aforesaid cases and 
those in the instant appeals, we 


A.I. R. 


shall briefly state the facts of one of 
the appeals ie. Civil Appeal No. 
2230 of 1970 and show that the dis- 
tinction sought to be made is illu- 
SOry. 


2. Subhash Trading Company 
the respondent in Civil Appeal No. 
2235 of 1970 was earrying on busi- 
ness at Jagraon in the District of Lu- 
dhiana. It was a dealer registered 
under the Punjab General Sales Tax 
Act, 1848 — hereinafter called the 
Act. The Company amongst others 
used to carry on the business of pur- 
chasing unginned cotton and after 
ginning the same used to sell the 
ginned cotton and the cotton seeds. 
Roughly speaking, the proportion of 
the two products was 1/3rd and 2/3rd, 
that is to say, out of 3 maunds of 
unginned cotton were produced one 
maund of ginned cotton and two 
maunds of cotton seeds. For the 
year 1961-62 the Company submitted 
a Return under the Act showing the 
figure of gross purchase turn-over at 
Rs. 4 lakhs and odd, which included 
the purchase figure of unginned cot- 
ton. The assessee claimed that it had 
sold the entire ginned cotton and cot- 
ton seeds produced out of the ungin- 
ned cotton to registered dealers and 
in course of inter-State trade and 
commerce. It, therefore, claimed de- 
duction of the entire amount of the 
price of unginned cotton from its 
gross turn-over under Sec. 5 (2) (a) 
(vi) of the Act. The assessing autho- 
rity, Ludhiana by its assessment 
order dated the 16th March, 1964 al- 
lowed deduction to the extent of 
1/3rd only that is to say in respect of 
the price of ginned cotton. The com- 
pany filed a writ petition in the Pun- 
jab & Haryana High Court and 
challenged the order of the assessing 
authority as being without jurisdiction 
and illegal. The learned single Judge 
of the High Court disposed of the 
writ petition by his order dated Janu- 
ary 29, 1965 passed in the following 
terms: 


“The point involved in this peti- 
tion under Article 226 of the Consti- 
tution stands concluded by a Bench 
decision of this Court in Patel Cotton 
Co. P. Ltd. v. State of Punjab, (1964). 
15 STC 865 (Puni). The petition is. 
consequently allowed and the Assess-; 
ing Authority is directed to modify’ 
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the order and give such relief as may 
be permissible in accordance with 
the law laid down by the Division 
Bench.” 

Letters Patent appeal filed by the ap- 
pellants was dismissed in limine by a 
Division Bench of the High Court. 
The facts of the other appeals .are 
identical. All the appeals were filed 
by certificate of the High Court. 


3. The entire history of the 
law involved in these appeals, its 
implications and effect have been 
very elaborately considered by this 
Court in the case of Shakti Cotton 
Co., (1972) 2 SCR 289 = (AIR 1972 
SC 1458) (supra). The said Company 
had filed a writ application. in the 
year 1964 in the High Court to chal- 
lenge the assessment order passed on 
September 26, 1963. The assessee had 
claimed the entire amount of the pur- 
chase price of unginned cotton as de- 
ductible under Section 5 (2) (a) (vi) 
of the Act and had also challenged 
the legality of the assessment. 
question, simpliciter, as to whether 
the price of cotton seeds was deduc- 
tible from the purchase turn-over of 
unginned cotton was fully covered 
by the decision of this Court in State 
of Punjab v. M/s. Chandu Lal Kisho- 
ri Lal, (1969) 3 SCR 849 = (AIR 
1969 SC 1073). But the legality 
of the assessment under the Act 
as it stood at the time of the 
passing of the assessment orders 
was challenged with success in the 
case of Bhawani Cotton Mills Ltd. 
v. State of Punjab, (1967) 3 SCR 577 
= (AIR 1967 SC 1616). The , defect 
in the said law, as pointed out by 
this Court in the said case, was re- 
ctified by issuance of two Ordinances 
followed by Punjab General Sales Tax 
(Amendment and Validation) Act, 
1967 (Act VII of 1967). The validity 
of the amending law was upheld by 
this Court in Rattan Lal & Co. V. 
The Assessing , Authority, .. (1969) 2 
SCR 544 = (AIR 1970. SC 1742). 
After tracing .the entire. history of 
the law, Vaidialingam, J.- delivering 
the judgment of this Court, in the 
- ease of Shakti: Cotton Co. - (supra) 

pointed out at page 302: Sas 


“It will be seen from the amend- 
ments, referred.to above, that an 
entirely new scheme, -so as to say; 
has been evolved- “in the’ matter of 


State of Punjab v. ‘Subhash 
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assessment to: sales tax’ of declared 
goods. In the case before us, we 
are concerned with “cotton” which is 
an item of “declared goods’ under 
the Central Act. There is no contro- 
versy that purchase tax is to be le- 
vied in respect of the said commo- 
dity. Under the new sub-section (3) 
el. (a) sub-clause (2) of Section 5 of 
the Act, in the case of purchase tax, 
the levyistobeat the stage of pur- 
chase of such goods by the last dea- 
ler. Therefore, the question whether 
the assessee comes under this clause, 
for levy of purchase tax, which is a 
question of fact, will have to be in- 
vestigated.” 


Trading ‘Co, 


4. The orders made in the 
case of Shakti Cotton Co., (AIR 1972 
SC 1458) (supra) were in these terms: 


“We have already pointed out 
that in all the appeals, except in 
Civil Appeal No. 1466 of 1969, the 
learned Single Judge has directed the 
assessing authority to reconsider and 
vary the order of assessment, That 
direction has been confirmed by the 
Letters Patent Bench in the said . ap- 
peals. Those directions, in our opin- 
ion, do not require any interference 
by this Court, except to make it clear 
that the fresh assessments will have 
to be made under Sec. 11AA of the 
Amendment Act, and subject to the 


directions contained in this judg- 
ment.” 
5. In our opinion all the pre- 


sent appeals have also got to be dis- 
posed of in identical terms. The direc- 
tions given .by. the learned single 
Judge are to be modified only to this 
extent that in all these cases’ fresh 
assessments will: have. to be ‘made 
under Section’ 11AA.as introduced in 
the Act by the Amendment Act in 
the light of the . judgment: of - this 
Court in the case of Shakti: Cotton 
Co., (AIR 1972 SC +1458). (supra). The 
appeals are accordingly disposed of 
in the manner stated. above... There 
will be no order as to costs, in any 
of the appeals. 

ae a Order’ accordingly. 
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AIR 1976 SUPREME COURT 772 
(From Calcutta: (1971) r ITJ 155) 


Y. V. CHANDRACHUD, R. S. SAR- 
KARIA AND A. C. GUPTA, JJ. 


Anil Kumar Roy Chowdhury 
and others, Appellants v. Commis- 
sioner of Income Tax, West Bengal- 
II, Respondent. 


Civil Appeals Nos, 
1975, D/- 19-11-1975. 

(A) Income-tax Act (1922), S. 66 
— Reference under — Nature an 
scope of jurisdiction of High Court — 
Duty of High Court to accept find- 
ings of fact made by Appellate Tri- 
eave (1971) 1 TEJ 155 (Cal), Revers- 
ed. 


In a reference under S. 66 the 
High Court exercises advisory juris- 
diction and does not function as 4a 
Court of appeal. High Court must 
accept the findings of fact made by 
the Appellate Tribunal and the cor- 
rectness of these findings of fact can- 
not be questioned except by apply- 
ing under Section 66 expressly rais- 
ing the question about the validity of 
the findings. (Paras 5, 6) 

The High Court has no jurisdic- 
tion in a reference to go behind the 
order of the Appellate Tribunal to in- 
vestigate what case the assessee had 
initially made when the agreed state- 
ment of case sets out the assessee’s 
claim as finally made and considered. 
(1971) 1 ITJ 155 (Cal), Reversed; AIR 
1951 SC 108: AIR 1966 SC 1053 and 
AIR 1973 SC 182, Rel. on. (Para 4) 


(B) Evidence Act (1872), Ss. 1061, 
104 — Assessment in respect of in- 
come from Agricultural activities — 
Claim of assessee that the income did 
not belong to the Hindu Undivided 
Family but to its members in their 
individual capacity — Burden rests on 
- the Department to prove that the in- 
come belonged to the Hindu Undivid- 
ed Family. (Para 4) 
Cases Referred: Chronological Paras 


AIR 1973 SC 182 = (1973) 87 ITR 421 
= 1974 Tax LR 129 6 


283-284 of 


AIR 1966 SC 1053 = (1966) 60 ITR. 


-52 ra% 6 
AIR 1951 SC 108 = (1951) 19 ITR T 


Mr. B. Sen, Sr. Advocate, (M/s. 
B. Sen Gupta, Janardan Sharma and 
ee ee 
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Jitendra Sharma, Advocates with 
him), for Appellants; Mr. G. C. 
harma, Sr. Advocate, (M/s. P. L. 
J uneja and S. P, Nayar, Advocates 
with him), for Respondent. 


Judgment of the Court was 
livered by 


GUPTA, J.:— These two appeals, 
brought on certificates granted under 
Section 66A (2) of the Indian Income- 
tax Act, 1922, arise out of a common 
Judgment of the Calcutta High Court 
disposing of two references, one 
under sub-section (1) and the other 
under sub-section (2) of Section 66 of 
the Act. The appellants are mem- 
bers of an undivided family govern- 
ed by the Dayabhaga School of Hindu 
Law and were assessed as a Hindu 
Undivided Family for the assessment 
year 1948-49, the relevant previous 
year being the Bengali Year 1354 
which corresponds to the period from 
April 14, 1947 to April 13, 1948. A 
sum of Rs. 1.96,045/- was added by 
the Income-tax Officer to the Income 
of the undivided family in the afore- 
said assessment year as income from 
Agricultural activities carried on in 
Pakistan. The land out of which 
this income had accrued fell within 
the territory of Pakistan on the par- 
tition of India in 1947. It is not dis- 
puted at this stage that following the 
amendment in 1950 of the definition 
of “agricultural income” in the In- 
come-tax Act this income which ac- 
crued in Pakistan was taxable under 
the Indian Income-tax Act, 1922. 


2. The material facts as ap- 
pearing from the order of the Appel- 
late Tribunal, summarised in the 
statements of case drawn up under 
Section 66 of the Act are as follows. 
The assessee, that is the Hindu Un- 
divided Family of which the appel- 
lants are the members, did not in- 
clude in its return the aforesaid sum 
of Rs. 1,96,045/- on the ground that 
this income did not belong to the 
Hindu Undivided Family but to its 
members in their individual capacity. 
It appears from an order passed by 
the Agricultural Income-tax Officer, 
Pakistan, to which the Income-tax Of- 
ficer in Calcutta referred -and which 
forms a part of the statement of 
case, that the Pakistan Income-tax 
Officer had treated the income from 
the agricultural land as belonging to 


de- 
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each member of the Hindu Undivided 
Family separately according to their 
respective shares. The Income-tax 
Officer, District Calcutta I (2), though 
he appears to have proceeded on the 
basis of the Pakistan Agricultural In- 
come tax Officer’s order, assessed the 
income in the hands of the assessee, 
the Hindu Undivided family. The ap- 
peal preferred by the assessee against 
this order was dismissed by the Ap- 
pellate Assistant Commissioner who 
did not accept the contention that the 
income belonged to each appellant 
individually, and réferring to Section 
25A of the Income-tax Act found the 
appellant’s claim unsustainable in the 
absence of any case made by them 
that their joint properties had been 
partitioned. On further appeal by 
the assessee, the Tribunal, found that 
the provisions of Section 25A of the 
Income-tax Act, 1922 to which the 
Appellate Assistant Commissioner re- 
‘ferred was not relevant and he had 
failed to appreciate the assessee’s case 
which was not that the land from 
which the income in question had ac- 
crued was originally a joint family 
property and was subsequently par- 
titioned, that the department had to 
prove that the agricultural income in 
Pakistan belonged not to the appel- 
lants in severalty as appearing from 
the order of the Agricultural Income- 
tax Officer of Pakistan but to the 
Hindu Undivided Family and the In- 
come-tax Officer was wrong in assess- 
ing this income in the hands of as- 
sessee without discharging the onus 
that lay upon him. On these findings 
the Tribunal held that the department 
was not justified in treating the agri- 
cultural income in Pakistan as be- 
longing to the Hindu Undivided 
family and allowed the appeal. 


3. At the instance of the 
Commissioner of Income-tax, West 
. Bengal II, the Tribunal referred to 
the High Court the following ques- 
tion. 


“Whether on the facts and in the 
circumstances of the case, the Tribu- 
nal was justified in placing the burden 
of proof upon the department and ex- 
cluding the income from Pakistan 
agricultural properties from the asses- 
see’s income?” 

Subsequently; on the application of 
‘the Commissioner of Income-tax, the 
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High Court required the Appellate 
Tribunal to refer to it the following 
additional questions under Sec. 66 (2) 
of the Act. 


"(a) Whether on the facts and in 
the circumstances of the case, the 
Tribunal was right in holding that 
Section 25-A of the Indian Income- 
tax Act, 1922, had no application in 
the present case? 


(b) If the answer to question No. 1 
is in the negative, then whether on 
the facts and in the circumstances of 
the case the Tribunal was right in 
placing the onus upon the department 
to prove that the agricultural income 
in Pakistan belonged to the Hindu 
Undivided Family and still retained 
that character? 


(ç) If the answer to question No. 2 
is in the negative, then whether, on 
the | cts and in the circumstances of 
the ¢ se, the Tribunal was right in 
holdi s that the agricultural income 
in Pi istan did not belong to the 
asses e Hindu Undivided Family and 
in dij icting exclusion of the said in- 
come rom the assessable income -of 
the $ nily?” 


The 70 references were heard and 
dispo; d of by the High Court by a 
comm n Judgment. The High Court 
obser; :d that the question whether 
the al ‘icultural land in Pakistan be- 
longe to the Hindu undivided family 
or to s members individually was “a 
cruci |question of fact” and was of 
opinio ‘that the Tribunal was wrong 
in allt ving the assessee to raise this 
questi’ 1. which was not raised be- 
fore re Income-tax Officer. The 
High ourt held that the conclusion 
reache | by the ‘Tribunal that the 
membi s of the undivided family 
owned the property in their indivi- 
dual c pacity “was not supported by 
any fa t or evidence”, According to 
the Hi 1 Court the assessee’s claim 


could | tceceeed only if the require- 
ments; f Sec. 25A were satisfied. 
The H th Court also found that 
“even: 1€ remittances from Pakistan 


were being absorbed and appropriat- 
ed to the credit of joint accounts cf 
Hindu undivided family here in India, 
as already indicated, and there was 
the fact of blending indicated by that 
act.” These facts, however, do not ap- 
pear either from the statement of 
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case or the order of the Tribunal. On 
the view taken by it, the High Court 
answered the question referred 
under Section 66 (1) in the negative 
in favour of the revenue. Of the 
three questions referred under Sec- 
tion 66 (2), the High Court answered 
question (a) in the nagative and in 
favour of the revenue holding that 
the Tribunal was wrong in saying 
that Section 25A of the Income-tax 
Act had no application in the present 
case, Question (b) was also answer- 
ed in the negative and in favour of 
the revenue on the finding that on 
the facts and circumstances the Tri- 
bunal was wrong in placing the onus 
upon the department. Question (c) too 
was answered in the negative and in 
favour of the revenue. 


A, It does not seem to us that 
the High Court was right in thinking 
that the assessee’s case never was 
that the agricultural income did not 
belong to the Hindu undivided fami- 
ly but to its members in severalty. 
It is true that the argument does not 
appear to have been made before the 
Income-tax Officer but the order of 
the Pakistan Agricultural Income- 
tax Officer on which the In- 
come-tax Officer in Calcutta relied 
shows that the former had assessed 
the income in the hands of the indi- 
vidual members of the family. It is 
also true that the order of the Pakis- 
tan Agricultural Income-tax Officer 
was not conclusive on the point be- 
cause “Hindu undivided Family”: as 
defined in Section 2 (8) of the Ben- 
gal Agricultural Income-tax Act, 1944, 
means a “Hindu Undivided Family 
governed by Mitakshara law” and 
does not include a Dayabhaga un- 
divided family: therefore, even if. the 
income was of the undivided family 
of the appellants, the Pakistan. Agri- 
cultural Income-tax Officer had.to as- 


sess it in the hands of the individual 
members of the family who 
belong -the Dayabhaga school 


of Hindu. law. But the claim 
that the income belonged -to the ap- 
pellants in their individual capacity 


was admittedly made. before’ the,’ Ap- 
pellate ‘Assistant Commissioner ` . who 


did not accept it giving reasons. for 
his decision, and the Tribunal in ap- 
peal held’ that these weré not’ valid 
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reasons, No objection however ap- 
pears to have been taken either be- 
fore the Appellate Assistant Commis- 
sioner or: before the Tribunal that 
the assessee was not entitled to raise 
the contention which was not speci- 
fically‘ raised before the Income-tax 
Officer. No such question was sought 
to be raised in the applications under 
secs. 66 (1) and 66 (2). We do not 
think that the High Court had juris- 
diction in a reference under Sec. 56 
to go behind the order of the Appel- 
late Tribunal to investigate what 
case the assessee had initially made 
when the agreed statement of case 
sets out the assessee’s claim as final- 
ly made and considered. Admitted- 
ly, there is no evidence that the pro- 
perty from which the income in 
question accrued was the property of 
the Hindu undivided family. The per- 
son who asserts that a property is a 
joint family property has to prove 
that it is so. Nothing appears from 
the order of the Income-tax Officer 
or the Appellate Assistant Commis- 
sioner or the Tribunal on which a 
presumption might arise that the pro- 
perty was acquired with the income 
of some joint property which the ap- 
pellants may have possessed. In the 
absence of any such evidence the 
burden cannot shift to the appellants 
to prove affirmatively that the pro- 
perty in question was acquired with 
the joint family funds. The conclu- 
sions of fact recorded by the Tribu- 
nal cannot therefore be said to be 
without any basis. 


5. -~ In our opinion the approach 
of the High’ Court was incorrect and 
this has vitiated the answers: it has 
given to the questions referred to it. 
It is well settled that in a -reference 
under Section 66 of the Act. the High 
Court exercises advisory jurisdiction 
and does. not function as a Court of 
appeal. ~The. nature of the High 
Court’s jurisdiction in dealing with 
references under Section 66 was ex- 
plained by this Court in Commr. of 
Income-tax West Bengal v. Calcutta 
Agency .Lid., (1951) 19 ITR 191 = 
(AIR 1951 ‘SC 108) asi follows:- — 


“The jurisdiction “of | the "High 
Court in the matter of : income-tax 
references is an advisory jurisdiction 
and under the Act the decision of the 
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Tribunal on facts is final. unless. it 
can be successfully assailed on the 
ground that there was no evidence 
for the conclusions on facts record- 
ed by the Tribunal. It is therefore 
the duty of the High Court to start 
by looking at the facts found by the 
Tribunal and answer the questions of 
law on that footing. Any departure 
from this rule of law will convert 
the High Court into a fact-finding 
authority, which it is not under the 
advisory jurisdiction, The statement 
of the case under the rules framed 
under the Income-tax Act is prepar- 
ed with the knowledge of the parties 
concerned and they have a full op- 
portunity to apply for any addition 
or deletion from that statement of 
the case. If they approved of that 
statement that is the agreed statement 
of facts by the parties on which the 
High Court has to pronounce its 
judgment.” 

6. In India Cements Ltd. v. 
Commr. of Income-tax Madras, (1966) 
60 ITR 52 = (AIR 1966 SC 053) 
this Court again observed that the 
High Court must accept the findings 
of fact made by the Appellate Tribu- 
nal and the correctness of these 
findings of fact cannot be questioned 
except by applying under Section 66 
expressly raising the question about 
the validity of the findings. In Rame- 
shwar Prasad Bagla v. Commr. of 
Income-tax, U. P., (1973) 87 ITR 421 
= (AIR 1973 SC 182) this Court re- 
iterated the law stated in Commr. of 
Tncome-tax v. Calcutta Agency Ltd., 
(1951) 19 ITR 191 = (AIR 1951 SC 
108) and India Cements Ltd: v 
Commr. of Income-tax. 


“Tt is for the Tribunal to decide 
questions of fact, and the High 
Court in a reference under Section 66 
of the Act cannot go behind the Tri- 
bunal’s findings of fact. The High 
Court can only lay down the law ap- 
plicable to the facts found by the 
Tribunal. The High Court and the 
Supreme Court, in an appeal against 
the judgment of the High Court 
given in a reference under Sec. 66 
of the Act, are not constituted courts 
of appeal against the order of the 
Tribunal, These courts only exer- 
cise advisory jurisdiction in such re- 
ferences, The High Court in a refer- 
ence under Section 66 of the Act 


Indian Sugar & Refineries v. 
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can, however, go into the question as 
to whether the conclusion of the Tri- 
bunal on a question of fact is based 
upon relevant evidence ...... The fact 
that the High Court on appreciation 
of evidence would have arrived at a 
conclusion of fact different from that 
of the Tribunal did not warrant in- 
terference with the finding of the 
Tribunal.” 

On the facts as found by the Tribu- 
nal the answer to the question refer- 
red under Section 66 (1) must there- 
fore be in the affirmative. As regards 
the three questions referred under 
Section 66 (2), for the reasons al- 
ready stated, the Tribunal was right 
in holding that Section 25A of the 
Indian Income-~tax Act, 1922 had no 
application in the present case and 
the answer to the first question must 
also be in the affirmative. In view of 
the affirmative answers to these two 
questions, the other two questions 
referred under Section 66 (2) do not 
really arise; we have however al- 
ready held that on the facts appear- 
ing from the order of the , Tribunal 
the onus was upon the department 
to prove that the income in question 
belonged to the Hindu undivided 
family. 

7. In the result the. appeals 
are allowed but in. the circumstances 
of the case without any order as to 
costs. 

l Appeals allowed. 


AIR 1976 SUPREME COURT 775 

(From: AIR 1970 Mys 243) 

A. N. RAY C. J. AND N. L. UNT- 
WALIA, J. , 

Indian Sugar & Refineries Ltd. 
Appellant v. Amarvathi Service Co- 
op. Society Ltd., Respondent. 

Civil Appeals Nos. 2070-2074 of 
1970, D/- 19-11-1975. 

(A) Sugar Cane Control Order 
(1966), Cl. 5(3) — Power to grant 
exemption to factories from payment 
of additional price Sugarcane 
growers are te be heard before 
granting exemption — (Constitution of 
India, Art. 226 — Natural justice). 
| The power to grant exemption to 
factories from payment of additional 
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price is intimately connected with the 
right of sugarcane growers to claim 
additional price. A duty to act judi- 
cially will arise in the exercise of a 
power to deprive a person of legiti- 
mate interest or expectation that ad- 
ditional price would be paid. “he 
factors which point to an exercise of 
powers judicially are the nature of 
the interest to be affected, the cir- 
cumstances in which the power falls 
to be exercised and the nature of the 
sanctions, if any, involved. 

(Para 20) 


The purpose and purport of the 
1966 Control Order, the scheme of 
having sugarcane growing areas re- 
served for factories and in particvlar, 
the payment of additional price point 
to the inescapable conclusion thatthe 
sugarcane growers are to be heard 
not only when additional price is fix- 
ed but also when any exemption 15S 
granted to factories from payment of 
additional price. (Para 21) 


(B) Sugareane Control Order 
(1966), Cl. 5 (1) and (3) — Power to 
grant exemption from payment of 
additional price — Is not indepen- 
dent of the power to determine ad- 
ditional price. (Para 17) 


(C) Sugarcane Control Order 
(1966), Cl. 5 (6) — The manner of 
payment of additional price does not 
affect the right and interest of 
growers to claim additional price, 

(Para. 19) 

Mr. V. S. Desai, Sf. Advccate, 
(M/s. P. C. Bhartari, J. B. Dadachan- 
ji, O. C. Mathur and R. Narain Ad- 
vocates of M/s. J. B. Dadachanji & 
Co. with him), for Appellant; Mr, A. 
K. Sen, Sr. Advocate, (M/s, $. S. 
Javali, and B, P. Singh, Advccates 
with him), for Respondent No. 1: Mr. 
S. N. Prasad and Mr. S. P. Nayar, 
Advocates, for Respondent—Union of 
India. 


Judgment of the Court was de- 
livered by 


RAY, C. J.-— These appeals are 
by certificate from the judgment of 
the High Court of Mysore dated 4 
May, 1970. The several respandent 
Co-operative Societies filed writ peti- 
tions in the High Court for cuash- 
ing orders dated 11 September, 1968 
passed by the Government of India. 
The impeached orders granted exemp- 
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tion, partially or wholly, to the ap- 
pellant under Clause 5 (3) of the Sugar 
Cane Control Order, 1966 (hereinafter 
referred to as the 1966 Control Order) 
from the payment of additional cane 
price fixed by the Price Fixation Au- 
thority under clause 5 (4) of the 1966 
Control Order. The High Court quash- 
ed the orders challenged by the res- 
pondents, 


2. The use and supply of su- 
gar cane is controlled under the pro- 
visions of the Essential Commodities 
Act, 1955. The Government of India 
promulgated the Sugar Cane Control 
Order on 27 August, 1955. The 1955 
Control Order empowered the Gov- 
ernment, inter alia, to fix the mini- 
mum price payable by the manufac- 
turer of sugar to the grower of sugar 
cane. The Government was compe- 
tent to fix different prices depending 
on the areas and qualities of sugar 
cane or on the basis of recovery of 
sugar from sugar cane, In 1962 the 
Sugar Cane Control (Additional 
Powers) Act, 1962 came in existence. 
In pursuance of powers conferred by 
the 1962 Act the Central Govern- 
ment amended the 1955 Control 
Order by introducing Clause 3A pro- 
viding for payment of additional price 
for sugarcane purchased by producers 
of sugar during each of the four suc- 


cessive years beginning from 1 
November, 1958. 
3 The 1955 Control Order 


was repealed and replaced by the 
Sugarcane Control Order, 1966 to 
which reference has already been 
made. The 1966 Control Order sav- 
ed all orders made and actions taken 
under the repealed order. Under 
Clause 6 of the 1966 Contro] Order 
the Government was competent to 
denote an area where sugarcane is 
grown as a reserved area for a fac- 
tory, The sugarcane grown in that 
area is required to be sold to the 
factory allotted. The Central Gov- 
ernment determines the quantity of 
sugarcane to be supplied by the 
growers in the reserved area and the 
quantity of sugarcane which the fac- 
tory requires for crushing during any 
year, The growers are required to 
enter into agreements with the fac- 
tory to supply sugarcane of the quan- 
tity fixed under the provisions of 
the 1966 Control Order... Restrictions 
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are placed on the growers from using 
sugarcane grown by them for other 
purposes, The Government thus con- 
trols all aspects of the use of sugar- 
cane grown in the reserved area. It 
can prohibit or restrict or otherwise 
regulate export of sugarcane from any 
area except under and in accordance 
with a permit issued in that behalf. 


4, Clause 3 of the 1966 Con- 
trol Order provides for fixation of 
minimum price of sugarcane payable 
by manufacturers of sugar to the 
growers. In determining the mini- 
mum price, the Government is re- 
quired to take into account (a) cost 
of production of sugarcane, (b) re- 
turn to the grower from alternative 
crops and the general trend of pri- 
ces of agricultural commodities; (c) 
the availability of sugar to the con- 
sumer at a fair price; (d) th) price 
at which sugar produced from |sugar- 
cane is sold by producers of |sugar; 
and (e) the recovery of sugar | from 
sugarcane. | 


5. Clause 5 of the 196), Con- 
trol Order provides for payr int of 
additional price, Sub-clause '[1) of 
Clause 5 provides that in resp ict of 
sugarcane purchased by produ ters of 
sugar during each of the four ‘ucces- 
sive years beginning from 1 . ovem- 
ber, 1958 the producer is required to 
pay an additional price in addition to 
the minimum price fixed under 
Clause 3 (1) of the 1966 Control 
Order. The additional price is fixed 
in accordance with the provisions of 
the Schedules to the Order. On de- 
termination of the price, the same 1S 
required to be intimated in writing 
to the producer of sugar, growers, 
Co-operative Societies of growers or 
the local growers association, Sub- 
clause (5) of Clause 5 of the 1966 
Control Order provides for an appeal 
to the Government of India from 
the decision determining additional 
price. 

6. The relevant provision for 
purposes of the present appeals is 
sub-clause (3) of Clause 5 of the 1966 
Control Order. Sub-clause (3) is as 
follows:— 


“Tf the Central Government is 
satisfied that during any year a fac- 
tory has made no profit or has made 
inadequate profit, that Government, 
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may by order in writing, exempt 
either wholly or partially, any pro- 
ducer of sugar from payment of the 
additional price due from him under 
sub-clause (1) in respect of sugarcane 
purchased for that factory during 
that year”. 


T: The appellant in Civil Ap- 
peals Nos. 2070-2074 of 1970 is the 
factory situate at Hospet manufactur- 
ing sugar. The appellant buys sugar- 
cane from growers in the area re- 
served for the said factory. The res- 
pondent is a co-operative society of 
growers of sugarcane who have sup- 
plied sugarcane to the appellant fac- 
tory. The members of the societies 
entered into agreement with the ap- 
pellant factory through the respon- 
dent societies for the supply of su- 
gar. The societies advanced monies 
to the grower members for their 
agricultural operations. The socie- 
ties are recognised both by the Gov- 
ernment of India and the appellant 
factory for the purpose of the 1966 
Control Order. 


8. The minimum price fixed 
by the Government of India for the 
seasons subsequent to 1958-59 was 
said by the sugarcane growers to be 
inadequate. The growers felt that 
the factories manufacturing sugar 
were making profits from the sale of 
sugar and that the minimum price 
fixed by the Government for supply 
of sugarcane did not bear any ra- 
tional relation to the market price or 
to the profits made by the producers 
of sugar. The growers experienced 
impact of increase in the cost of 
growing sugarcane and the restric- 
tions placed by the Government pre- 
venting them from selling sugarcane 
to persons or at prices of their 
choice. The growers were also pre- 
vented from converting sugarcane to 
“gur” except in accordance with the 
terms of a license to be obtained. In 
partial redress of the hardship caus- 
ed to the sugarcane growers Parlia- 
ment introduced Clause 3A to the Su- 
gar-Cane Control (Additional Powers) 
Act, 1962 for fixation of additional 
prices for sugarcane for four succes- 
sive years commencing from 1-11- 
1958. The provision was thereafter 
incorporated in the 1966 Control 
Order. l l 
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9. The relevant Authority 
under ‘the 1966 Control Order on 3 
July, 1968 fixed the additional price 
payable by the appellant to the cane 
growers for sugarcane supplied during 
the seasons 1960-61 and 1961-62 at 
Rs, 4.16 and Rs. 6.09 respectively per 
metric ton. This was made payable in 
addition to the payments made by 
the factory to the growers during the 
said seasons. No appeal was preferred 
either by the appellant factory or by 
the respondent Co-operative Societies 
under clause 5 of the 1966 Control 
Order. The additional price fixed by 
the Authority thereby became final. 

10. The appellant, however, 
did not pay the additional price. The 
respondent received copies of com- 
munication dated 1! September, 1968 
sent by the Government of India to 
the appellant exempting it from mak- 
ing payment of the aforesaid addi- 
tional price. It appears that the said 
order was made pursuant to applica- 
tions made on behalf of the appellant 
on or about 11 July, 1968 seeking 
exemption on the ground that the ap- 
pellant had made inadequate profits. 
The Government communication dated 
11 September, 1968 stated that it was 
satisfied that the profits made by the 
appellant were inadequate, The Gov- 
ernment wholly exempted the ap- 
pellant from paying the additional 
price for the season 1961-62 and re- 
duced the additional price for the 
season 1960-61 from Rs. 4.16 to 0.70 
NP per metric ton. 


li. The respondent challeng- 
ed the validity of the order of the 
Government granting exemption 
wholly or partially to the appellant. 
The High Court accepted the conten- 
tion of the respondent on the 
ground that the impugned order was 
violative of principles of natural jus- 
tice, because the Government failed 
to afford any opportunity to the 
growers to be heard in the matter. 

12. The respondent contended 
that the power of exemption affected 
the right of growers to get additional 
price for sugarcane supplied by them 
and that the Central Government 
was required to exercise the power 
judicially and in conformity with the 
principles of natural justice. 

13. Two questions arise for 
determination in these appeals. First, 
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whether in view of the 1966 Control 
Order opportunity should have been 
given to the respondent when the 
Government wanted to grant exemp- 
tion, wholly or partially, to the ap- 
pellant from paying additional price. 
second, whether the High Court was 
right in giving direction to the Gov- 
ernment to consider giving of an op- 
portunity to the respondent, 


14. The appellant sugar fac- 
tory contends that the cane growers 
were not required to be heard when 
the Government granted exemption 
to the factories from payment of ad- 
ditional price. The respondent cane 
growers contend to the contrary, 


15. Clause 5 of the 1966 Con- 
trol Order relates to additional price 
for sugarcane. Clause 5 (1) of the 
Order speaks of payment of addi- 
tional price found due in. accordance 
with the provisions of the Schedule. 
Clause 5 (3) of the 1966 Control Order 
speaks of exemption from payment of 
additional price, Clause 5 (4) speaks 
of appointment by the Central Gov- 
ernment of persons for determining 
the additional price under’ Clause 5 
(1) of the 1966 Control Order. Clause 
5 (5) states that any producer of su- 
gar or grower of sugarcane or gro- 
wers’ co-operative society who feels 
aggrieved by any decision of the per- 
son or authority referred to in sub- 
clause (4) may appeal to the Central 
Government. 


16. In the background of 
these provisions, the appellant con- 
tends that.the power to grant exemp- 
tion is where the ‚Government is 
satisfied that in any year a factory 
has made no profit or has made in- 
adequate profit and the same could 
be determined from the balance sheet 
and profit and loss accounts of a com- 
pany and there is no obligation to 
hear any party. It is also said by the 
appellant that the determination of 
additional price and the exemption 
from payment of the additional price 
are separate matters independent of 
each other. The appellant further 
contended that right to additional 
price could not vest in the cane gro- 
wers until the manner of payment 
had been decided upon by the Cen- 
tral Government under Clause 5 (6) 
of the 1966 Control Order, These 
contentions are unacceptable. 
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17. The provision: for granting 
exemption is part of the procedure 
prescribed by Clause 5 of the 1966 
Control Order, The power to grant 
exemption cannot be said to be inde- 
pendent of the provisions’: under Cl. 5 
of the Order. The object of the 1966 
Control Order is to promote sugar 
industry and to eliminate unnecessary 
impediments in the production of su- 
gar. It also ensures a fair deal to 
the growers of sugarcane, The pro- 
visions of the Control Order are in- 
tended to maintain harmony between 
the growers of sugarcane and the 
producers of sugar and to enable 
both of them to share profits rea- 
sonably. Therefore, the power con- 
ferred on the Government is requir- 
ed to be exercised having regard to 
the view points of the growers of 
sugarcane as well as the producers 
of sugar. It is necessary to give op- 

portunity to the growers of sugar- 
cane as well as the producers of su- 
gar to be heard when the Govern- 
ment exercises powers under 1966 
Control Order for determining the 
additional price and granting exemp- 
tion from payment of additional price. 


18. The grant of exemption 
from payment of price affects rights 
and interests of the growers of su- 
garcane. The Control Order contains 
elaborate machinery for fixation of 
additional price having regard to all 
relevant factors. The additional price 
fixation authority afforded opportunity 
to both the growers of sugarcane as 
well as the producers of sugar to be 
heard in the determination of the ad- 
ditional price. The subsequent order 
by the Government granting exemp- 
tion to the factories for payment of 
additional price takes away rights 
which had acerued in favour of the 
growers of sugarcane. 


19. The manner of payment 
of additional price under Clause 5 (6) 
of the 1966 Control Order does not 
affect the right and interest of gro- 
wers. In providing | for. payment of 
additional price, the additional price 
fixation authority takes into account 
the relevant considerations relating“ to 
the conditions of sugarcane ‘growers 
as-well as-the promotion of the sugar 
industry during ' the relevant period. 
The additional price fixation authority 
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also considers thse conditions and cir- 
cumstances relating to the appellant 
factory in determining the additional 
price payable. It is, therefore, neces- 
sary for the Government to invite 
the points of view or objections of 
the growers on the application made 
by the factories producing sugar 
seeking exempticn from payment of 
additional price. It is equally neces- 
sary for the Government to hear the 
growers of sugarcane in order to 
satisfy itself as to the bona fides and 
accuracy of the appellant’s claim for 
exemption, The growers should be 
given an opportunity to show whe- 
ther the claim by the appellant for 
exemption from payment of additional 
ae should or should not be grant- 
ed. 


20. The power to grant 
exemption to factories from payment 
of additional price is intimately con- 
nected with the right of sugarcane 
growers to claim additional price. 
The situations in which a duty will 
arise to act judicially according to 
natural justice cannot be exhaustive- 
ly enumerated. A duty to act judi- 
cially will arise in the exercise of a 
power to deprive a person of legiti- 
mate interest or expectation that ad- 
ditional price wceuld be paid. The 
factors which point to an exercise of 
powers judicially are the nature of 
the interest to be affected, the cir- 
cumstances in which,the power falls 
to be exercised and the nature of the 
sanctions, if any. involved. 


21. It is clear that the pur- 
pose and ‘purport of the 1966 Control 
Order, the scheme of having sugar- 
cane growing areas reserved for fac- 
tories and in particular, the payment 
of additional price point to the in- 
escapable conclusion that the sugar- 
cane growers are to be heard not 
only when additional price is fixed 
but also when any exemption is 
granted to factories from payment of 
additional price. 


. - 22...° For these. reasons, the 
judgment of the High Court is affirm- 
ed, The appeals are dismissed, Each 
party will pay and. bear its., own 
costs. }- > z 

"ys 71 a, Appeals dismissed. 
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P. JAGANMOHAN REDDY AND 
P. K. GOSWAMI, JJ. 


Narayan Debnath, Petitioner v. 
a State of West Bengal, Respon- 
ent. 


Writ Petn. No. 305 of 1974, D/- 
13-9-1974. 


(A) Constitution of India, Ar:. 32 
—- Preventive detention — Court, 
whether can examine truth of alle- 
gations mentioned in grounds — 
(Maintenance of Internal Security Act 
(1971) Section 8.) 


It is because that the act com- 
plained of cannot perhaps be satis- 
factorily proved in a Court of law or 
that the witnesses are unwilling to 
come forward being already terrified 
by the enormity of the act perpecrat- 
ed that action sometimes has to be 
taken under the Act to prevent fur- 
ther commission of offences of simi- 
lar nature, Besides, it is not the 
function of the Court to examine the 
truth or otherwise of the allegacions 
mentioned in the grounds. The 
. grounds are assumed by the Court 
to be true and the scope of inquiry 
in a case of this nature is very 
limited. (Para 3) 


(B) Maintenance of Internal Se- 
curity Act (1971), Section 3 — Arm- 
ed robbery or decoity in rumning 
train — Matter whether of law and 
order or that of public order. 


When an armed robbery or da- 
coity is alleged to be committed by 
the detenu armed with guns with 
his associates similarly armed, in a 
running train, it no longer remams a 
matter of simple law and order as 
the peaceful tempo in life of the 
community at large is also affected 
thereby. It not only puts the pas- 
sengers from various places and 
walks of life in the particular third 
class compartment in fear but the 
passengers of the entire train and 
even of other running trains in pa- 
nic, Public order and life ofthe zom- 
“munity is thereby -clearly disturbed. 
That amounts -to.. public , disorder 
. .which has to be prevented by .action 
` under the Act, AIR 1972. SC 2146; 
' AIR 1970 SC 1228 and AIR 1966 SC 
740, Followed. (Paras. 4, 6) 


| LSJAT/E593/75/SSG ` 


v. State of W. B. (Goswami J.) 


ALR. 


Cases Referred: - Chronological Paras 


sry 1972 SC 2146 = 1972 UJ (SC) 
8 4 
gar la SC 1228 = (1970) 3 ae 
AIR 1966 SC 740 = 1966 (1) SCR 

709 7 Ə 


Judgment of the Court was de- 
livered by 


P. K. GOSWAMI, J.:— The peti- 
tioner has been detained under Sec- 
tion 3ofthe Maintenance of Internal 
Security Act, 1971 (briefly the Act), 
in order to prevent him from acting 
in a manner prejudicial to the main- 
tenance of public order. The order 
was passed by the District Magistrate, 
Nadia, on 11-4-73. The 
which the order was founded is as 
follows:— 


1. “That on 16-2-73 in between 
10.08 hours and 10.14 hours you 
alongwith your other associates þe- 
ing armed with gun and other wea- 
pons committed a dacoity in a 3rd 
class compartment of running train 
s. 110 Dn. between Habibpur R. S 
and Lakinarayanpur junction Rly. St. 
in Ranaghat-Santipur section and 
snatched away cash of Rs. 30,000/- 
from Shri Ashutosh Pal of Calcutta 
causing bullet injuries to him and 
putting all passengers to fear of 
death. Your action caused confusion, 
panice and disturbed public order 
there. You have thus acted in man- 
ner prejudicial to the maintenance of 
public order.” 


2. The order was served upon 
the detenu who made a representa- 
tion which was considered by the 
Government and rejected. We have 
been taken through the time schedule 
of various orders passed by the dif- 
ferent authorities and we do not find 
any illegality in that behalf. As a 
matter of fact, the learned advocate, 
Mr. Narayana Rao, appearing as ami- 
cus curiae for the petitioner, has not 
raised any ground of illegality in 
that connection. 


3. Since, however, the District 
Magistrate in his affidavit (Para. 6) 
has’ stated that he based his subjec- 


‘tive satisfaction only on the ground 


mentioned in the detention order al- 
though other materials were placed 
before him, we examined the records 
of the case history of the detenu. 


ground on - 
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After a careful examination of the re- 
cord and the history sheet, we find 
that the District Magistrate, having 
regard to the grave nature of the 
act committed by the detenu, was 
bona fide satisfied that the said act 
was sufficient for making the deten- 
tion order, Mr. Narayana Rao, how- 
ever, submits that unless the facts 
stated in the ground are proved to 
the satisfaction of this Court, no ac- 
tion can be taken under the Act. We 
are unable to accede to this submis- 
sion. It is because that the act com- 
plained of cannot perhaps be satisfac- 
torily proved in a court of law or 
that the witnesses are unwilling to 
come forward being already terrified 
by the enormity of the act perpetrat- 
ed that action sometimes has to be 
taken under the Act to prevent fur- 
ther commission of offences of simi- 
lar nature. Besides, it is not the 
function of the Court to examine the 
truth or otherwise of the allegations 
mentioned in the grounds. The 
grounds are assumed by the Court to 
be true and it is well settled that the 
scope of inquiry in a case of this na- 
ture is very limited. 


4. The learned counsel next 
contends that this is at the worst a 
matter affecting law and order but 
not public order. We are unable to 
accept this submission, When an arm- 
ed robbery or dacoity like this is al- 
leged to be committed by the peti- 
tioner armed with guns with his as- 
sociates similarly armed, in a running 
train, it no longer remains a matter 
of simple law and order as the peace- 
ful tempo in life of the community at 
large is also affected thereby. It not 
only puts the passengers from vari- 
ous places and walks of life in the 
particular third class compartment in 
fear but the passengers of the entire 
train and even of other running 
trains in panic. Public order and 
life of the community is hereby clear- 
‘lly disturbed. That amounts to public 
disorder which has to be prevented 
by action under the Act. Besides, the 
news of this type of daring dacoity 
in a running train is even likely to 
prevent the travelling -publie from 
availing of communication by train. 
Such consequences and effects are 
bound to affect public order which is 
the opposite of.. public disorder. If 
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any authority is needed, we have one 
in AIR 1972 SC 2146 (Subal Chandra 
Ghosh v. State of West Bengal) 
wherein one of us (Jaganmohan 
Reddy J.) observed as follows:— 


“The facts set out in ground No. 
1 clearly show that the offence al- 
leged against him (detenu) is com- 
mitted in a daring manner in the 
presence of passengers which must 
have been very panicky and disturb- 
ed the public order.” 


Again in Arun Ghosh wv, State of 
West Bengal, 1970 (3) SCR 288 = 
(AIR 1970 SC 1228) this Court deal- 
ing with the question of publice order 
observed as follows:— 


“The question whether a man 
has only committed a breach of law 
and order, or has acted in a manner 
likely to cause a disturbance of the 
public order, is a question of degree 
and the extent of the reach of the 
act upon society. The test is: Does 
it lead to a disturbance of the even 
tempo and current of life of the com- 
munity so as to amount to a disturb- 
ance of the public order, or, does it 
affect merely an individual without 
affecting the tranquillity of society.” 


5. In yet another decision of 
this Court in Ram Manohar Lohia’s 
case reported in 1966 (1) SCR 709 = 
(AIR 1966 SC 740) Hidayatullah J. as 
he then was, speaking for the majo- 
rity, put in a picturesque language 
os whole concept of publie order 
thus: 


“It will thus appear that just as 
“public order” in the rulings of this 
Court was said to comprehend dis- 
orders of less gravity than those af- 
fecting “security of State’. “law and 
order” also comprehends disorders of 
less gravity than those affecting 
“public order”. One has to imagine 
three concentric circles. Law and 
order represents the largest circle 
within which is the next circle re- 
presenting public order and the smal- 
lest circle represents security of 
State. It is then easy to see that an 
act may affect public order but not 
security of the State.” 


6. We are’ Heats of the view 
that the ground on which the’ deten- 
tion order has been made in this 
ease would reasonably give rise to a 
bona fide satisfaction in the mind -of 
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the detaining authority that such in- 
cidents were likely to be repeated in 
the same manner and that those who 
are alleged to have taken part in 
even a single incident of this mag- 
nitude had to be detained in order 
that the tempo of peace in public life 
was not jeopardised. We have, there- 
fore, no hesitation in holding that 
there is no infirmity in the impugn- 


ed order. The petition fails and is 
dismissed, The rule is discharged. 


Petition dismissed. 





AIR 1976 SUPREME COURT 782 
(From: AIR 1968 Tii Pradesh 
198 
V. R. KRISHNA IYER, A. C, GUPTA 
AND S. MURTAZA FAZL ALI, JJ. 

A. Sridhara Reddy, Appellant v. 
The Conservator of Forests and 
others, Respondents. 

Civil Appeals Nos. 
1968, D/- 12-9-1975. 


(A) Constitution of India, Art. 133 
— New plea — Plea raised before 
single Judge of High Court but not 
before its Division Bench in appeal — 
Plea not allowed to be taken in Sup- 
reme Court, {Para 6) 


(B) Andhra Pradesh Forest Con- 
tract Rules, R. 29 (Framed under 
Hyderabad Forest Act (2 of 1355F)) 
— Natural justice — Right to be 
heard — Contractor not availing of 
the opportunity—Penalty under R. 29 
held not against natural justice, 


While it is. clear that in the ab- 
sence of a statutory exclusion of na- 
tural justice any exercise of power 
prejudicially affecting another must 
be in conformity with the rules of 
natural justice, when an opportunity. 
has been afforded to the Contractor 
before finally quantifying the penalty 
to be levied but he has not availed 
himself of it, there is no foundation 
for the grievance on the ground of 
netural justice. (Para 8) 

(C) Andhra Pradesh Forest Con- 
tract Rules, Rr. 29. and 30 (Framed 
lunder Hyderabad Forest Act (2 , of 
1355F)) — Termination of contract — 
May be subsequent to impost of pe- 
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nalty but must precede its realisa- 
tion. À 

The true meaning of Rr, 29 and 
30, read together, is that the forest 
authorities must move from stage to 
stage in the following manner. Once 
they detect a breach, they must in- 
vestigate to understand and estimate 
the nature and degree of damage 
caused by the breach. If it is seri- 
ous, they must proceed to ascertain 
the sum to be fixed as penalty. In 
doing this, a reasonable opportunity 
must be given to the affected party. 
Afier that the penalty shall be quan- 
tified and the contract shall be ter- 
minated, in the event of the authori- 
ties coming to the decision that the 
breach is grave enough for that dras- 
tic step. Once the contract is termi- 
nated, the last procedure is realisa- 
tion which can in no case be before 
the termination of the contract. 

(Para 10) 

Mr. R. V. Pillai, Advocate, for 
Appellant: Mr. P. Ram Reddy, Sr. Ad- 
vocate, (Mr. G. N. Rao, Advocate 
with him), for Respondents. 


Judgment of the Court was de- 
livered by 

KRISHNA IVER, J.:— A forest 
contractor — the appellant — who 
had allegedly excess felled trees be- 
yond the permitted number under 
two contracts entered into by him 
with the State of Andhra Pra- 
desh, was directed by the Conserva- 
tor of Forests — the first respondent 
— to suffer two levies. One item 
represented the loss sustained by the 
State on account of the illicit cutting 
and the other was a penalty impos- 
ed under Rule 29 of the Forest Con- 
tract Rules (for short, the rules) 
issued in exercise of the powers con- 
ferred under Sections 44 and 79 of 
the Hyderabad Forest Act, 1355F 
(for short, the Act). 

2. The factual stery out of 
which the legal controversy springs 
may be narrated in simple terms. 
Admittedly, the appellant was grant- 
ed'two forest’ contracts to fell and 
remove a specific number of trees 
from government forest,. in accord- 
ance with the Act and the Rules. The 
Contracts were of two years’ duration 
ending ‘with 31st December 1960. It 
was found by the Forest Officers that 
the appellant contractor had - felled 
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more trees and so he was given a no- 
tice calling for his explanation about 
this detected breach of condition.. 


3. In C. A. 814 of 1968 such no- 
tice was issued on 25-6-1960 but no ex- 
planation was forthcoming. So the 
Conservator determined the amount 
representing the loss caused by the 
unauthorised cutting of trees. On 
July 22, 1960 the District Forest Of- 
ficer informed the appellant that the 
Conservator of Forest, who is the 
appropriate authority under the Rules, 
had fixed Rs. 11426/- as representing 
the loss sustained by Government and 
Rs. 11,250/- under Rule 29 as pe- 
nalty. The contractor thereupon 
prayed for re-enumeration of the 
trees out from the forest by his ap- 
plication, dated July 30, 1960. He was 
informed by the forest authorities, by 
communication dated August 24, 1960 
to check the stumps in the coupe as 
desired by the petitioner before Sep- 
tember 15, 1960, This opportunity was 
also not availed of by the appellant. 
Consequently, the Conservator levied 
a penalty, as earlier proposed. Thus 
there were two items (i) the loss 
caused by illicit cutting; (ii) the pe- 
nalty imposed under the rules for 
breach of conditions of the contract. 
There were three small amounts of 
fine also, all together resulting in a 
sum of Rs. 23,088.00. Eventually, 
the contract was terminated on 
December 28, 1960 under Rule 30 of 
the Rules. Long later, in January 
1962, the amount stated above was 
sought to be realised by revenue re- 
covery process by the Tahsildar, by 
his attachment order, dated January 
8, 1962. Thereupon a writ petition 
was filed by the appellant challeng- 
ing the demand. He succeeded þe- 
fore the learned Single Judge but a 
Division Bench, in appeal carried by 
the State, reversed this order and the 
appellant has invoked the jurisdiction 
of this Court under Art. 133 (1) (a) 
and (b) of the Constitution.. 


4. In C. A, 815 of 1968 a 
similar excess felling by the same 
contractor was detected by the con- 
cerned officials and notice was issu- 
ed to the appellant to explain’ how 
he had felled 255 trees in excess of 
the contractual figure. The appellant 
denied the illicit felling, whereupon 
a date was fixed for checking the 
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coupe in his presence, as requested by 
him. .The contractor however did not 
avail himself of the opportunity 50 
afforded despite a second date for in- 
spection being fixed to suit his con- 
venience. Eventually the Conserva- 
tor of Forests fixed the loss sustain- 
ed by government on account of the 
illicit felling of trees and also the 
penalty for breach of the conditions 
of the contract. This was done on 
October 16, 1960 and the appellant 
was asked to pay the sum by notice 
dated October 28, 1960, On the same 
date, the lease was also terminated. 

5. Long later, on January 9, 
1962 proceedings for realisation of the 
amounts were initiated by the Tah- 
sildar, This step drove the contractor 
to move a writ petition, which shar- 
ed the fate, at the single Judge’s le- 
vel and in appeal, of the sister writ 
petition already adverted to. In the 
same manner he has moved this Court 
in appeal, by certificate. 

6. Two points were urged by 
Mr, R. V. Pillai, learned counsel for 
the appellant, one relating to the 
loss assessed and sought to be realis- 
ed by the State under the two con- 
tracts on account of excess felling, 
the other relating to the imposition of 
penalty under Rule 29 and its vali- 
dity. The first point does not sur- 
vive because in both the writ peti- 
tions which were disposed of toge- 
ther by a common judgment the 
learned Single Judge rejected the 
contention with the observation "I 
find no substance in the arguments 
advanced in this behalf...... No provi- 
sion was brought to my notice which 
disentitles the government to collect 
those items’. If the appellant had 
been aggrieved by the negation of 
his plea under this head he should 
have challenged it in appeal which 
he did not. Thus the matter has be- 
come final and he cannot, in this 
Court, revive it at all. There is only 
a single question that therefore de- 
serves our consideration, 


7e Was the penalty in the two 
cases imposed validly? The learned 
Single Judge held, on a study of 
Rules 29 and 31 that the impost was 
illegal for reasons which we find dif- 
ficult to accept, The Division Bench, 
in appeal, disagreed with the learned 
Single Judge for reasons which are. 
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unclear although our conclusion con- 
curs with theirs. The rules regulat- 
ing the consequence of a breach of 
the conditions of forest contracts 
were originally promulgated in 
Urdu in the Hyderabad State 
but we have been handed up the 
Manual of Civil Laws, Andhra Pra- 
desh, which contains those rules in 
English. Rule 29 (3) reads slightly 
obscurely but, in the absence of the 
original Urdu rules, we have to 
make-do with the English version. 


8. There are two types of pe- 
nalties which we may conveniently 
designate as ‘major’ and ‘minor’, in 
the contemplation of the Forest 
Rules. Rule 29 deals with the ma- 
jor penalties while Rule 31 relates to 
minor penalties. Where the breach 
of the conditions of the contract 
committed by the forest contractor is 
serious, the contract itself is to be 
terminated and a substantial penalty 
is to be imposed which ‘shall not ex- 
ceed one quarter of the total consi- 
deration paid by the contractor’. If 
the breach is of lesser significance, 
then the authority may not propose 
to terminate the contract on account 
thereof but may recover a portion of 
the ‘whole penalty provided for in 
Rule 29, not exceeding Rs, 100/-. In 
short, if the contravention is grave, 
the contract is cancelled and a heavy. 
penalty imposed but if the breach is 
inconsequential the contract conti- 
nues but a lighter penalty is imposed. 
In the present case it is apparent that 
the authorities terminated the con- 
tract and it is equally clear that the 
breach was serious. Rule 31 which 
deals with trivial breaches and ligh- 
ter penalties is inapplicable, The only 
question then is whether the exercise 
of the power to impose a penalty 
under Rule 29 has been (a) in com- 
pliance with natural justice; and (b) 
in fulfilment of the conditions prece- 
dent for the exercise of the power. 
The facts we have set out earlier 
make it clear that an opportunity 
had been afforded in the case of both 
the contracts before finally quantify- 
ing the penalty to be levied but the 
contractor did not avail himself of 
the opportunity. While it is clear that 
in the absence of a statutory exclu- 
sion of natural justice any exercise 
of power prejudicially. affecting an- 
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other must be in conformity with 
the rules of natural justice, we are 
satisfied that in the present case 
there is no foundation for the griev- 
ance of the petitioner on this score. 


9. The substantial issue is as 
to whether the termination of the 
contract for breach of conditions 
should precede the impost of pe- 
nalty. According to Shri Pillai, that is 
the meaning of Rule 29 read in the 
light of Rule 30 (3). There is seem- 
ing verbal support for this conten- 
tion but a closer scrutiny pricks the 
bubble. Rule 29 may well be read 
at this stage: 


“29. (1) Penalty on termination 
of a contract for breach of condi- 
tions — 


Every forest contract shall be in 
writing in the form annexed hereto 
and shall contain a provision where- 
by the forest contractor binds him- 
self to do all the duties and acts re- 
quired to be done by or under the 
contract, and covenants that he and 
his servants and agents shall abstain 
from all the acts forbidden by or 
under such contract. 


(2) The sums to be mentioned in 
a forest contract as payable in case 
of a breach of any such stipulation 
shall not exceed one-quarter of the 
total consideration to be paid by the 
contractor, and shall be recoverable 
in accordance with the provisions of 
the Hyderabad Forest Act 1355F and 
of this rule: 


Provided that where such consi- 
deration is not an ascertained amount 
the forest officer executing the con- 
tract shall make an estimate of the 
total amount that would be payable 
if the contract were fully complied 
with, and such estimate shall be 
deemed to be, for the purpose of this 
sub-rule, the total consideration to be 
paid by the contractor. 

(3) This sum shall be realized 
from the contractor if the contract 
has been duly terminated in accord- 
ance with the provisions of R. 30, 
and then only under the written 
order of the forest officer executing 
the contract.” 

Shri Ram Reddy, for the respondent, 
urges that ascertaining the amount 
which is to be levied as a penalty 
need not be preceded by the termi- 


- 1976 


nation of the contract. Indeed, ac- 
cording to him, it is only if ‘there is 
an investigation of the nature of the 
breach, the quantum of loss inflicted 
on the State and other circumstances 
that a decision as to whether the 
contract should be terminated or not 
can be taken. If it is found that the 
breach of condition be wilful and the 
damage substantial, the penalty will 
be imposed under Rule 29 and a deci- 
sion will be taken for termination of 
the contract. However, the sum fix- 
ed as penalty shall not be 
from the contractor until the contract 
has been duly terminated in accord- 
ance with the provisions of Rule 30. 
This is because you cannot keep a 
contract alive and claim that a grave 
breach of conditions has been com- 
mitted. That would be too inconsis- 
tent a stance for the State to adopt. 
It is true that the termination of the 
contract under Rule 30 is a condition 
precedent to realisation of the pe- 


nalty from the contractor but reali- 
sation is different from imposition. 
The forest authorities quantify and 
imposé the penalty. The revenue 
authorities as well as the forest 
authorities adopt the various steps 
prescribed in Rule 30 (3) for realisa- 
tion of the sum. In the present case 
it was the Tahsildar who sought to 
realise the penalty and he did this 
after the contract was terminated. In- 
deed, Rule 30 (3) uses the expression 
‘recover’ which is in consonance with 
‘realise’ in Rule 29 (3). 


10. We think that the ik 
meaning of Rules 29 and 30, read to- 
gether, is that the forest authorities 
must move from stage to stage in the 
following manner. Once they detect 
a breach, they must investigate to 
understand and estimate the nature 
and degree of damage caused by the 
breach, If it is serious, they must 
proceed to ascertain the sum to be 
fixed as penalty. In doing this, a 
reasonable opportunity must be given 
to the affected party. After that the 
penalty shall be quantified and the 
contract shall be terminated, in the 
event of the authorities coming to 
the decision that the breach is grave 
enough for that drastic step. Once 
the contract is terminated, the 
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the contract. The realisation of the 
penalty may be in one or other of 
the ways set out for recovery under 
Rule 30. Of course, if the breach is 
of a venial nature, Rule 31 is attract- 
ed, the contract is continued and only 
a small portion of the penalty envi- 
saged in Rule 29 is collected. 

11. The view we have taken 
of the scheme of the rules leaves us 
in no doubt that the order of penalty 
is right and the judgment of the 
Division Bench is correct in the con- 
clusion and the appeals, in the re- 
sult, must fail. The circumstances 
are such that the litigation is purely 
induced by the abscure official trans- 
lation of Rule 29 from Urdu to Eng- 
lish with an obvious omission of 
‘not’. This and the other attendant 
features of the case persuade us to 
direct that the parties shall bear 
their costs throughout. 

Appeal dismissed. 
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Shiv Charan Singh. Appellant v. 
Maharaj Kumar Shri Brijendra Pal, 
Respondent. 


Civil Appeal No. 767 of 1973, D/- 
26-8-1975. 

(A) Representation of the People 
Act (1951), Ss. 116-A and 116-C — 
Election appeal to Supreme Court — 
No interference with a finding of fact 
recorded by High Court on appraise- 
ment of evidence unless it is vitiat- 
ed by glaring infirmity. (1973) 52 
Ele LR 333 (Raj), Affirmed. (Para 6) 

(B) Representation of the People 
Act (1951), Section 77 — Election ex- 
penses — Finding about hiring char- 
ges of truck — Interference in appeal 
by Supreme Court — (Ibid Sections 
116A and 1160C). 

The fact that there are suspici- 
ous features in the respondent’s case 
about his election expenses would 


not justify interference with thë” find- ; 
ing of the High Court because ‘sus« ` 
take the’/<place of 
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picion cannot 


proof. (1973) 52 Fle LR ;j 833 (Rai), 
Affirmed. ! : ` (Para 7). 
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Mr. D.P. Singh, Sr.-. Advocate, 
(M/s, Subhag Mal Jain and R: K: 
Jain, Advocates with hiñ), for ` Ap- 
pellant; Mr. A.. K. Sen, Sr. Advocate, 
(M/s, Yogeshwar Prasad, S. K. Bagga, 
Mrs, S, Bagga and Miss Yash Bagga, 
spel alas with him), for Respon- 

ent. 


Judgment of the Court was 
livered by | 

KHANNA, J.:— This is an appeal 
by Shiv Charan Singh against the 
judgment of the Rajasthan High 
Court whereby election petition filed 
by the appellant to question the elec- 
tion of Brijendra Pal Respondent 
from the Karauli constituency to the 
Rajasthan Legislative Assembly was 
dismissed. ; 


2, The appellant and the res- 
pondent were the main candidates in 
the election to the Rajasthan Legisla- 
tive Assembly from the Karauli con- 
stituency, The result of the election 
was declared on March 12, 1972 and 
the respondent was declared elected. 
The appellant challenged the election 
of the respondent’ on the ground that 
the respondent and his election agent 
Jagdish Pal published and got pub- 
lished statements. of fact in relation 
to the personal character. and con- 
duct of the appellant which were 
false and which they believed to be 
false or did not believe to be true 
and which statements were reason- 
ably calculated to prejudice the pros- 
pects of the appellant’s election. The 
second ground on which the election 
of the respondent was assailed’ was 
that the respondent and his election 
agent deliberately failed to maintain 
regular and correct account of ex- 
penses incurred by them in connec- 
tion with the election and that they 
incurred or authorised expenditure in 
contravention of Section 77 of the 
Representation of ‘the People Act, 
1951. As regards the first ground, it 
was stated that the respondent and 
his election agent got published news 
item Ex. 1 in “Kronch”, a Hindi 
weekly, dated February 25, 1972 pub- 
lished and printed in Jaipur. Radhey 
Shyam Sharma was the editor of that 
weekly. The aforesaid news item 
was stated to contain false defama- 
tory statements of fact in relation to 
the personal character and conduct of 
the appellant, It was added that the 
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respondent and his election agent 
and -Radhey Shyam Sharma believed 
those - statements, which were calcu- 
lated to prejudice the‘ prospects of 
the appellant’s election, to be false 
and did not believe them to be true. 
Radhey Shyam Sharma was also stat- 
ed to have addressed an election 
meeting of the respondent on Febru- 
ary 27, 1972 at Chogan in Karauli 
city and read out news item Ex. 1. 
Copies of the aforesaid issue of 
Kronch were also stated to have been 
distributed in that meeting in the 
presence of the respondent and his 
election agent. According further to 
the appellant, Radhey Shyam Sharma 
got published pamphlet Ex. 2 print- 
ed at the instance of and with the 
consent of the respondent anā his 
election agent. This pamphlet was 
also as objectionable as news item 
Ex, I. The pamphlet was stated to 
have been distributed by the respon- 
dent, his election agent and Radhey 
Shyam Sharma at an election meet- 
ing at Bhudara on 2-3-1972, Radhey 
Shyam Sharma was further alleged to 
have published another issue Ex. 3 of 
Kronch containing defamatory state- 
ments of fact against the appellant. 
These statements were also stated to 
be objectionable in the same manner 
as those contained in news item Ex. 1. 
As regards the election expenses, it 
was stated, the respondent had not 
shown the expenses actually incurred 
by him in the matter of hiring of 
vehicles, purchase of petrol, arrange- 
ment of a procession and employment 
and entertainment of his workers. The 
respondent, it was claimed, had in- 
curred an expense to the extent of at 
least Rs. 35,000 over and above the 
amount shown by him in the return 
of election expenses. 


3. The petition was resisted by 
the respondent and he denied the 
various allegations made by the ap- 
pellant. According to the respon- 
dent, Radhey Shyam Sharma was 
hostile to the appellant and had as 
long ago as October 15, 1970 bitterly 
criticised the activities of the appel- 
lant in an issue of Kronch. The res- 
pondent denied that he had anything 
to do with the publication by Radhey 
Shyam ‘Sharma of the different issues 
of Kronch and pamphlet Ex. 2. It was 
also denied that the issues of Kronch 

i ) 
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or the pamphlet inquestionwere dis- 
tributed in the meetings of the res- 
pondent, The: allegation that the 
issues of Kronch and the pamphlet 
in question contained statements. .of 
fact which were false and which the 
respondent believed to be false or 
did not believe to be true and that 
those statements were calculated to 
prejudice the prospects of the appel- 
lant’s election was likewise denied. Ac- 
cording to the respondent, the alle- 
gations contained in the impugned 
issues of Kronch and the pamphlet 
had earlier been made in some other 
papers and on the floor of the Rajas- 
than Legislative Assembly. They had 
also been made by one Babulal 
Sharma, Convenor of Yuvak Congress 
Mandal, Karauli. As regards the 
election expenses, the respondent stat- 
ed that he had maintained a proper 
and correct statement of account 
and had not incurred any expendi- 
ture over and above the amount of 
Rs. 8,665.69 shown in his return. 


4. Following issues were 
framed in the case: i 
=- “1, Did the respondent and his 
election agent Mr. Jagdish Pal pub- 
lish the statement of fact in relation 
to the personal character or conduct 
of the petitioner as alleged in para- 
graphs 14, 16, 18, 19 and 20 of the 
petition? 

2, Was Mr. Radhey Shyam 
Sharma engaged by the respondent 
to carry. on his propaganda and was 
he in charge of the respondent’s pub- 
licity and did he publish the news 
item in ‘Kronch’ and read them out 
and distribute the news items, and 
the pamphlet as-stated in the election 
petition?. —_- eo ae 
' i 3. (a) Were the’ statements ‘re- 
ferred ‘to in issue No: 1 false, and did 
the respondent or his election ‘agent 
or Mr. Radhey Shyam ‘Sharma’ be- 
lieve them to be false, or did ‘not 
believe them to be true? =» a ee 

(b)' Were those statements rea- 
sonably calculated to prejudice ‘the 
prospects of the petitioner’s électión? 

.. 4, Have the respondent and -his 
election agent deliberately failed i: to 
maintain ‘a regular and correct return 
of the expenses incurred. by them in 
connection with the election ‘of the 
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respondent? ° eos ag aes Be 


= io Have the respondent and 
his election agent incurred or autho- 
rised expenditure in contravention of 
Section 77 of the Representation of 


the People Act, 1951, as alleged in 
the election petition?” 
Issues (1) and (2) were decided 


against the appellant. In view of the 
findings on issues Nos. 1 and 2, issue 
No, 3 was held not to arise. All the 
same the High Court went into the 
matter and held that neither the res- 
pondent or his election agent nor 
Radhey Shyam Sharma had reason to 
believe the impugned statements 
published in Kronch and the pamph- 
let in question to be false and not to 
be true, Issues (4) and (5) too were 
decided against the appellant. In the 
result the election petition was dis- 
missed. 


5. At the hearing of the ap- 
peal Mr. D. P, Singh on behalf of 
the appellant has assailed the find- 
ings of the High Court on the differ- 
ent issues, As regards: the election 
expenses, it has been conceded by 
Mr. Singh that even if they were 
not maintained in the prescribed 
manner, that fac: would not consti- 
tute a corrupt practice. - According 
however to the learned ‘counsel, that 
fact taken with other evidence might 
justify a conclusion that the respon- 
dent had. suppressed some items of 
expenditure. So far as this question 
is concerned, we find that the High 
Court has considered the evidence 
brought on record and has held on 
appraisement of that evidence that 
there was no cogent: material to 
show that the respondent had incur- 
red :any expenditure. over and: above 
what had been shown in his return. 
After having been taken through the 
material~on record, we find no cogent 
ground whatsoever to interfere with 
the appraisement: of ‘the, evidence by 
the High Court. Reference was made 
tothe expenses for the purchase of 
petrol... According. to return Ex. 6 fil- 
ed’ by the. respondent; he spent Ru- 
pees 3,253.27 on petrol. The correct- 
ness of that above figure is vouch- 
safed by- the statement of accounts 
‘filed by:Karauli: Auto. Stores.’ The 
petrol pump which supplied petrol 
for the- respondent belonged to that 
concern, Although the’ said concern 
was;. a family. concern of thè 
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respondent, nothing has been 
brought to our notice as to 
why the statement of account filed 
by that concern be not accepted, Dur- 
ing the pendency of the trial on ap- 
plication filed by the appellant, the 
High Court directed that the account 
books maintained by the respondent 
as well as the account books, cash 
book and ‘the credit and cash vou- 
chers of Karauli Auto Stores might 
be shown to the appellant’s counsel. 
In spite of that order the appellant 
or his counsel did not examine those 
account books and documents, Noth- 
ing was consequently brought on re- 
cord to question the correctness of 
the entries in the account books. 


6. It has also been urged that 
the appellant engaged certain vehi- 
cles for a number of days but the 
expenses incurred on that account 
were not correctly shown, As against 
that, the case of the respondent 1$ 
that only those vehicles were hired 
by him which were shown in the 
documents filed by him. According 
further to him, the number of days 
for which those vehicles were hired 
was also correctly shown, The ap- 
pellant produced oral evidence of a 
couple of witnesses in support of the 
stand taken by him, The High 
Court declined to accept that 
evidence. After hearing the learned 
counsel for the appellant, we are not 
inclined to take a contrary view. The 
evidence adduced by the appellant 
was not only not supported by any 
documents it ran counter to the 
documents which were produced by 
the respondent and some of which 


had been signed ‘by the witnes- 
ses produced by _ the appel- 
lant. It is well established 


that in an election appeal this Court 
should not interfere with a finding 
of fact recorded by the High Court 
based upon the appraisement of evi- 
dence unless such finding is vitiated 
by some glaring infirmity. No such 
infirmity has been brought ‘to our 
notice. , 


7 Mr. Singh La men. sub- 
mitted that the daily hiring charges 
of a truck was about Rs. 100 but the 
respondent in his return showed the 
daily hiring charge for.the truck to 
pe Rs. 35. The case of the respon- 
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dent in that respect is that he was 
charged Rs. 35 as daily hiring charge 
because he prevented the requisition- 
ing of those trucks by making a re- 
presentation that they were needed 
for his election ‘compaign, Evidence 
was also produced in support of the 
above stand of the respondent. The 
High Court found the above explana- 
tion of the respondent to be plausi- 
ble. Nothing cogent has been brought 
to our notice as to why we should 
take a contrary view. The fact that 
there are suspicious features in thé 
respondent’s case about his election 
expenses would not justify interfer- 
ence with the finding of the High 
Court because suspicion cannot take 
the place of proof. 


8. Coming to the question of 
the impugned issues of Kronch and 
pamphlet Ex. 2, we find that there is 
no cogent evidence on the record to 
show that Radhey Shyam Sharma 
published these issues and the pam- 
phlet at the instance of or with the 
consent of the respondent or his 
election agent. It is indeed evident 
from the issue of Kronch dated 
October 15, 1970 that Radhey Shyam 
Sharma was hostile to the appellant 
and had been criticising him since 
1970, about 14 months before the 
election, There is, therefore, nothing 
to rule out the possibility, as stated 
by the respondent, that Radhey 
Shyam Sharma published the im- 
pugned issues and pamphlet at his 
own and without the consent of ‘the 
respondent or his election agent.. 


9. The allegation that the im- 
pugned issues of Kronch and the 
pamphlet were distributed in the 
election meetings of the repondent re- 
mains unsubstantiated. The appellant 
got produced reports Exs. 15 and 16 
of the two election meetings of the 
respondent held on February 27, 


1972 and March 2, 1972. According 
to these reports, Radhey Shyam 
journalist addressed those meetings 


and asked those present to vote for 
the respondent. There is no mention 
in these reports of Radhey Shyam 
having said anything against the ap- 
pellant. There is also no reference 
to the distribution of any pamphlets 
or issues of Kronch in those meet- 
ings. Our attention has been invited 
by the learned counsel for the ap- 
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pellant to the statement of Nural 
Hasan constable (PW 4), according to 
whom some documents were distri- 
buted in a meeting held on March 2, 
1972. The witness added that he did 
not know as to what were the con- 
tents of those documents because he 
saw the whole thing from a distance. 
The evidence of Nural Hasan, in our 
opinion, is too slender a basis for re- 
cording a finding that the impugned 
pamphlet and issues of Kronch were 
distributed in the meeting of the res- 
pondent. It is in the evidence 0 
Sub Inspector Bhopal Ram (PW 18) 
that if any newspaper is distributed 
in an election meeting and acopy of 
it becomes easily available to the 
constable present in that meeting, he 
sends it along with his report. The 
witness also produced some pamph- 
lets which were distributed in an 
election meeting against the respon- 
dent. If as is the case of the appel- 
lant, the impugned issues of Krone 

and pamphlet in question were wide- 
ly distributed in the election meet- 
ings of the respondent, it 1s not clear 
as to why the policeman on duty In 
those meetings could not secure even 
one copy of those issues or pamph- 
lets. The fact that no such copy was 
sent with any of the police reports 
shows that the alleg ation of the ap- 
pellant in this respect 1s not well- 
founded. 


10. In view of our finding that 
it is not proved that Radhey Shyam 
got published the impugned issues 
of Kronch and pamphlet at the ins- 
tance of or with the consent of ar 
respondent or his election agent an 
in view of our further finding that it 
is not proved that the copies of the 
impugned issues of Kronch or pam- 
phiet were distributed in the elecnon 
meetings of the respondent, we nee 
not go into the question as to whe- 
ther the finding of the High Court on 
issue No. 4 is correct or not, We con- 
sequently neither affirm nor soon 
firm the finding of fact or law uncer 


this issue. 


11. The appeal fails and is 
. dismissed but in the circumstances 


wi costs. ; 
ene és Appeal dismissed. 


meen: rv nina Sesame 
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Hukam Chand Shyam Lal, Ap- 
pellant v. Union of India and others, 
Respondents. 


Civil Appeals Nos. 1848 and 1849 
of 1974, D/- 17-12-1975. 


(A) Telegraph Act (1885), S. 5 (1) 
— Power under — Conditions for 
exercise of — ‘Public emergency’ — 
Meaning —— Economic emergency whe- 
ther covered by the expression. 


Section 5 (1}, if properly con- 
strued, does not confer unguided and 
unbridled power on the Central Gov- 
ernment/State Government/Specially 
Authorised Officer to: take possession 
of any telegraph. Firstly, the occur- 
rence of a public emergency is the 
sine quanonfor the exercise of power 
under this section. As a preliminary 
step to the exercise of further juris- 
diction under this section the Govern- 
ment or the authority concerned 
must record its satisfaction as to the 
existence of. such an emergency, Fur- 
ther, the existence of the emergency 
which is a pre-requisite for the exer- 
cise of power under this section, 
must be a ‘public emergency’ and 
not any other kind of emergency. 

(Para 13) 


A ‘public emergency’ within the 
contemplation of this section is one 
which raises problems concerning the 
interest of the public safety, the 
sovereignty and integrity of India, 
the security of the State, friendly re- 
lations with foreign States or public 
order or the prevention of incite- 
ment to the commission of an offence. 
It is in the context of these matters 
that the appropriate authority has to 
form an opinion with regard to the 
occurrence of a ‘Public emergency’ 
with a view to taking further action 
under this section. ‘Economic emer- 
gency’ is not one of those matters 
expressly mentioned in the statute. 
Mere ‘economic emergency*. may 
not necessarily amount to a ‘public 
emergency’ and justify action under 
this section unless it raises problems 
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relating to' the matters indicated: ‘in 
the section. - (Para 13) 


(B) Civil P. C. (1908), Sec. 115 — 
Power — Drastic power —- Exercise 
of, in mode other than the one pro- 
vided — Is. violative of principles of 
natural justice — (Natural justice). . 

It is well settled that where a 
power is required to be exercised by 
a certain authority in a certain way, 
it should be exercised in that .man- 
ner or not at all, and all other mo- 
des of performance are necessarily 
forbidden. It is all the more neces- 
sary to observe this -rule where 
power is of a drastic nature and its 
exercise in a mode other than the 
one provided will be violative of the 
fundamental principles of natural jus- 
tice. (Para 18) 


(C) Telegraph Rules (1951), Rule 
422 — Scope — Order disconnecting 
telephones on ground of misuse — 
Order suffers from apparent defect 
of jurisdiction and is vitiated — Mis- 
use is not a ground germane to action 
under R. 422 — (1974) 76 Pun LR (D) 
154, Reversed. (Natural justice). 


Rule 422 empowers the Divisional 
Engineer to disconnect any subscriber 
in the event of any emergency with 
or without notice. The existence `of 
tany emergency” to the satisfaction 
of the Divisional Engineer, appears 
to be a necessary pre-requisite to the 


exercise of the power under this 
rule. =~ (Para 15) 
The scope of the words “any 


emergency” in Rule 422 is apparent- 
ly wider than the expression . “‘pub- 
lic emergency” used in Sec.-5, Tele- 
sraph Act. It follows that the satis- 
faction in -regard to the existence of 
tany- emergency” under Rule 422 , is 
to be of the Divisional Engineer.-. He 
has to arrive at such satisfaction ra- 
tionally on relevant- material which 
may include any certificate or report 
of the appropriate Government asto 
the occurrence cf a ‘public _emer- 
gency’. "The requirement of. record- 
ing such satisfaction by the Divisional 
Engineer, with reasons therefor, is 
implicit in the Rule. . That will be:a 
minimal safeguard against arbitrary 
exercise of:this drastic power... . : 

ra E A g (Para 15) 
Where the „General Manager, 
Telephones, Delhi, made orders ‘pur- 
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porting to act under Rule 422, dis- 
connecting certain telephones on the 
ground that illegal forward trading 
(Satta) in agricultural. commodities 
was being practised in a large scale 
through the ‘telephones in question 
(in other words, for making improper 
or illegal use of .those telephones), 
assuming that the General Manager 
was competent to make an order 
under Rule 422, the power has been 
exercised mainly on a ground which 
is not a relevant consideration under 
that Rule. The appropriate course to 
be followed was that laid down in 
Rule 427 read with Rr. 416 and 421. 
(Paras 16, 17) 

If the telephones of the appel- 
lants (subscribers) were to be 
disconnected on the ground of mis- 
use, then they had to give, in con- 
sonance with the principles of natu- 
ral justice, opportunity to the appel- 
lants to explain their conduct before 
taking action under Rule 427 read 
with Rules 416 and 421. Resort to the 
wrong and more drastic course pro- 
vided in Rule 422, on a ground which 
was not germane to an action under 
that Rule, vitiates the impugned 
order, particularly when it is mani- 
fest that in making the impugned 
order, the General Manager’ was in- 
fluenced more by this ground and 
less, if at all; by ‘the existence of 
‘public emergency’ certified by the 
Delhi Administration. (1974) 76 Pun 
LR (D.) 154, Reversed. ' (Para 18) 


Mr. Hardayal Hardy, Sr. Advo- 
cate, (M/s. S. K. Mehta, K. R. Naga- 
raja and P. N. Puri, Advocates with 
him), for . Appellant; .Mrs. Shyamla 
Pappu, .Sr. Advocate, Mr. Girish 
Chandra, Advocate with him), (for 
Nos.: 1, 3). and Mr. H. N. Sachthey, 
Advocate,. (for Nos, 4-5), for Respon- 
dents. ' aaa : hat i i 

_ Judgment of the Court was: de- 
livered by > 7%) U ee. 

- SARKARIA J.:— This judgment 
will: govern. the, disposal of these two 
appeals which arise out cf a common 
judgment of the High Court of Delhi 
dismissing the writ-petitions filed by 
the. ampetlents and others, under Art. 
226 of the Constitution .. ., 
~--2,- ` On November 27, 1972, the 
Administrator of Delhi, made an order 
under Section 5~ of the Indian Tele- 
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graph Act, 1885 (for short, the Act) 
authorising the’ Superintendent,’ of 


Police, North District to take tempo- 


rary possession “uatil further orders” 
of certain specified telephones install- 
ed in rooms and cabins of the building 
known as Coronation Hotel, Fateh- 
puri, Delhi, The order reads as under: 


“Whereas the Administrator of 
Delhi is satisfied that illegal forward 
trading (satta) in agricultural commo- 
dities is being practised on a large 
scale through the following telephones 
installed in the rooms/cabins in the 
premises of the Coronation Hotel, 
Fatehpuri, Delhi, thereby affecting 
adversely the price of the supply es- 
sential to the life of the community. 

Whereas public emergency exists 
and the Administrator, Delhi is satis- 
fied that the continuation of satta at 
the aforesaid premises through the 
telephones given above is prejudicial 
to public interest and as ‘such it is 
necessary to take temporary posses- 
sion of all the aforesaid telephones 
from the premises In question.” 

3. Another order in similar 
terms was made on December 4, 1972 
by the Administrator for taking over 
certain other telephones. 


4. Four subscribers who were 
affected by these orders challenged 
their validity by writ petition in the 
High Court, A Bench of the High 
Court allowed those petitions and 
quashed the orders in question on 
the ground that resort cannot be had 
to Section 5 (1) of the Act for tak- 
ing temporary possession of the sub- 
scribers’ telephones. 


5. The General Manager, Tele- 
phones, Delhi also made orders on 
November 28, 1972 and December 5, 
1972, purporting to act under R. 422 
of the Indian Telegraph Rules, 1951, 
(for short, the Rules) for disconnect- 
ing the telephones and non-exchange 
lines. One of those orders, dated 
November 28, 1972, may be extracted 
as a specimen. 

“The Delhi Administration has 
certified vide order No. F5/20/72/C-HG 
dated 27-11-1972 that public emer- 
gency exists and that continuation of 
“satta” at the premises of Coronation 
Hotel, Fatehpuri through the tele- 
phones is prejudicial to public inte- 
rest. l 


The undersigned in exercise of 
the powers conferred under Rule 422 
of Indian Telegraph. Rules, 1951 here- 
by orders to disconnect the telephones 
and Non-exchange Lines mentioned 
in the list supplied by Delhi Admin- 
istration {copy attached).” 

6. Thereupon, the appellants 
filed C. W. 470 of 1973 in the High 
Court praying for a writ to quash 
these orders of the General Maganer 
and for restoration of their telephone 
connections, This writ petition was 
heard by learned single Judge of the 
High Court who allowed the same 
and quashed the impugned orders and 
further directed that the telephones 
be restored to the appellants. 

7. Aggrieved, the Union of 
India and other respondents carried 
a special appeal to the appellate 
Bench of the High Court. Before the 
appellate Bench it was contended 
that the impugned action was bad be- 
cause (a) no prior notice in regard to 
the same was given to the appellants; 
(b) the Divisional Engineer did not 


apply his mind and record his own 


satisfaction about the existence of 
any emergency and as such there was 
a contravention of Rules 421 and 422 
which had to be read together: (c) 
the reason given in the impugned 
order, to the effect, that the appel- 
lants were making illegal and im- 
proper use of their telephone inas- 
much as they were transmitting mes- 
sages and information in regard to 
satta business which had been ban- 
ned, was irrelevant and extraneous to 
Rule 422 under which the impugned 
action has been purportedly taken; 
(d) the emergency contemplated by 
Rule 422 is not the same as a ‘public 
emergency’ declared under Section 5, 
but is an emergency arising out of 
the breakdown of the tele-communi- 
cations due to a technical defect, la- 
bour trouble, vis major, fire or the 
like, the existence of which was to 
be established to the satisfaction of 
the Divisional Engineer and not any 
extraneous authority. Stress was 
laid, in this connection, on the fact 
that the word “emergency” in Rule 
422 is not qualified by the prefix “pub- 
lic’; instead, tha words used are 
“any emergency.” | 


8. The High Court negatived 
these contentions. In its opinion, the 
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requirement of notice could be dis- 
pensed with under Rule 422 if the 
General Manager, Telephones, was 
satisfied that the telephones were be- 
ing used by the subscribers for ille- 
gal forward trading and that such 
use was contrary to public interest in 
view of the existence of “economic” 
emergency. It further held that the 
words “any emergency” in Rule 422 
include an ‘economic emergency’ and 
on the basis of the certificate in re- 
gard to the existence of an “economic 
emergency” issued under Sec 5, by 
the Delhi Administration, the Divi- 
sional Manager was competent in 
exercise of his powers under Rule 422 
to pass the impugned orders. In the 
result, it set aside the decision of the 
learned Single Judge and dismissed 
the writ petition with the observation 
that "the telephone authorities should 
treat these disconnections as tempo- 
rary and allow the petitioners to get 
back their connections, if the Gene- 
ral Manager is satisfied that the 
emergency caused by the shortage in 
supply of the commodities on which 
the forward trading was banned, was 
over.” 


9. Hence these appeals. 


10. The contentions canvassed 
before the High Court have been re- 
peated before us. Before dealing with 
the same, it will be worthwhile to 
have a look at the relevant statutory 
provisions. 

11. Section 5 of the Act pro- 
vides: 

(1) On the occurrence of any 
public emergency, or in the interest 
of the public safety, the Central 
Government or State Government or 
any officer specially authorised in 
this behalf by the Central Govern- 
ment or a State Government may, if 
satisfied that it is necessary or expe- 
dient so to do, take temporary pos- 
session (for so long as the public 
emergency exists or the interest of 
the public safety requires the taking 
of such action) of any telegraph 
established, maintained or worked by 
any person licensed under this Act. 


(2) On the occurrence of any pub- 
lic emergency or in the interest of 
the public safety, the Central Gov- 
ernment or a State Government or 
any officer specially authorised in 


A.I. R. 


ihis behalf by the Central Govern- 
ment or a- State Government may, if 
satisfied that it is necessary or expe- 
dient so to do in the interest of the 
sovereignty and integrity of India, 
the security of the State, friendly re- 
lations with foreign States or public 
order or for preventing incitement to 
the commission of an offence, for 
reasons to be recorded in writing, by 
order, direct that any message or 
class of messages to or from any per- 
son or class of persons or relating to 
any particular subject, brought for 
transmission by or transmitted or re- 
ceived by any telegraph, shall not be 
transmitted, or shall be intercepted or 
detained, or shall be disclosed to the 
Government making the order or an 
n thereof mentioned in the 
order: 


Provided that press messages in- 
tended to be published in India of 
correspondents accredited to the Cen- 
tral Government. or a State Govern- 
ment shall not be intercepted or de- 
tained, unless their transmission has 
eae prohibited under this sub-sec- 
ion.” 


12, The material rules 
these: 


“421. Disconnection of tele- 
phones.— Where the Divisional En- 
gineer is satisfied for reasons to be 
recorded in writing that it is neces- 
sary to do so, he may, after giving 
the subscriber a notice in writing for 
a period which shall not except in 
emergent cases be less than 7 days, 
disconnect the telephone, and in such 
case, the subscriber shall be entitled 
to refund of rent for the unexpired 
portion of the period for which the 
connection or service was given. 


422. Right of disconnection in 
emergency.— The Divisional Engi- 
neer may, in the event of any emer- 
gency, disconnect any subscriber, with 
or without notice, In case such dis- 
connection exceeds a period of seven 
days, the subscriber shall be entitl- 
ed to proportionate refund of rent. 


427. Ilegal or improper use of 
telephones.—— A subscriber shall be 
personally responsible for the use of 
his telephone. No telephone shall be 
used to disturb or irritate any per- 
son or for the transmission of ‘any 
message or communication which is 


are 
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of an indecent or obscene nature or 
is calculated: to annoy- any person OF 
to disrupt the maintenance of pub- 
lic order in any other manner con- 
trary to any provision of law.” 


13. Section 5 (1), if properly 
construed, does not confer unguided 
and unbridled power on the Central 
Government/State  Government/Spe- 
cially Authorised Officer to take pos- 
session of any telegraph. Firstly, the 
occurrence of a public emergency 1s 
the sine qua non for the exercise of 
power under this section. As a pre- 
liminary step to the exercise of fur- 
ther jurisdiction under this _ section 
the Government or the authority con- 
cerned must record its satisfaction as 
to the existence of such an emer- 
gency. Further, the existence of the 
emergency which is a pre-requisite 
for the exercise of power under this 
section, must be a ‘public emergency’ 
and not any other kind of emergency. 
The expression ‘public emergency’ 
has not been defined in the statute, 
but contours broadly delineating its 
scope and features are discernible 


from the section which has to be 
read as a whole. In sub-section (1) 
the phrase ‘occurrence of any pub- 


lic emergency’ is connected with and 
is immediately followed by the phrase 
tor in the interests of the public 
safety.” These two phrases appear to 
take colour from each other, In the 
first part of sub-section (2) these two 
phrases again occur in association with 
each other, and the context further 
clarifies, with amplification that a 
‘public emergency’ within the contem- 
plation of this section is one which 
raises problems concerning the inter- 
est of the public safety, the sove- 
reignty and integrity of India, the 
security of the State, friendly rela- 
tions with foreign States or public 
order or the prevention of incitement 
to the commission of an offence. It is 
in- the context of these matters that 
the appropriate authority has to form 
an opinion with regard to the occur- 
rence of a ‘public emergency’ with a 
view to taking further action under 
this section. Economie emergency is 
not one of those matters expressly 
‘Imentioned in the statute. Mere ‘eco- 
nomic emergency’ — as the High 
Court calls it may not necessarily 
amount to a ‘public emergency’ and 
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justify action under this section a 
less it raises problems relating to the 
matters indicated in the section, 


14, Rules 421 and 422 occur 
in serial order in a section of Part V 
under the group caption “Telephone 
connections and other services” Rule 
421 requires the Divisional Engineer 
to record his satisfaction supported by 
reasons, for the proposed disconnec- 
tion of the telephone. It further re- 
quires that authority to give a notice 
in writing to the subscriber. Such no- 
tice shall ordinarily be of not less 
than seven days. In emergent cases, 
the period of this notice can be less 
than seven days. But even in emer- 
gent cases under this Rule, the notice 
cannot be dispensed with altogether. 


15. Rule 422 empowers the 
Divisional Engineer to disconnect any 
subscriber in the event of any emer- 
gency with or without notice. The 
existence of “any emergency” to the 
satisfaction of the Divisional Engi- 
neer, appears to be a necessary pre- 
requisite to the exercise of the power 
under this rule. It is significant that 
while Section 5 speaks of the occur- 
rence of a ‘public emergency’ satis- 
faction with regard to the existence 
of which is to be recorded by the 
appropriate authority mentioned in 
that section, Rule 422 purports to em- 
power the Divisional Engineer to take 
action thereunder in the event of 
“any emergency”, The scope of the 
words “any emergency” in Rule 422 
is apparently wider than the expres- 
sion “public emergency” used in Sec- 
tion 5. It follows that the satisfaction 
in regard to the existence of “any 
emergency” under Rule 422 is to be 
of the Divisional Engineer. He has 
to arrive at such satisfaction rational- 
ly on relevant material which may in- 
clude any certificate or report of the 
appropriate Government as to the 
occurrence of a ‘public emergency’. 
The requirement of recording ` such 
satisfaction by the Divisional Engi- 
neer, with reasons therefor, is impli- 
cit in the Rule. That will be a mini- 
mal safeguard against arbitrary exer- 
cise of this drastic power. In this con- 
nection, it will not be out of place to 
mention here, that sub-section (2) of 
Section 5 which made the Certificate 


of the Central/State Government con- - 
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clusive proof as to the existence caf a 
‘public emergency’, stood deleted and 
replaced by a different provision, : at 
the time when the impugned action 
was taken in this case. That is an 
additional reason for holding that it 
was the Divisional Engineer who had 
to form his own opinion as to the 
existence of an emergency, before 
taking action under Rule 422. 


16. Having heard the Coun- 
sel on both sides we are of opinion, 
that the impugned order suffers at 
least from one apparent defect of 
jurisdiction, 

17. Assuming that the General 
Manager was competent to make an 
order under Rule 422, the power has 
been exercised mainly on a ground 
which is not a relevant consideration 
under this Rule. This ground as re- 
cited in the Delhi Administration 
Notification of December 4, 1972 and 
reproduced in the impugned order of 
the General Manager, Telephone, 15 
that illegal forward trading (satta) in 
agricultural commodities is being 
practised in a large scale through the 
telephones in question at the prem-ses 
of Coronation Hotel, Fatehpuri. In 
other words, the impugned action has 
been taken chiefly on the ground that 
the appellants have been making -m- 
proper. or illegal use of these tele- 
phones. This being the position, the 
appropriate course to be followed was 
that laid down in Rule 427 read with 
Rules 416 and 421. But this was not 
done. 


18. It is well settled that 
where a power is required to be exer- 
cised by a certain authority in a cer- 
tain way, it should be exercised in 
that manner or not at all, and all 
other modes of performance are neces- 
sarily forbidden, It is all the more 
Inecessary to observe this rule where 
power is of a drastic nature and its 
jexercise in a mode other than the 
one provided, will be violative of the 
fundamental principles of natcral 
justice. Now, in the present case, if 
the telephones of the appellants were 
to be disconnected on the ground of 
misuse, then they had to give, In cn- 
sonance with the principles of natu- 
ral justice, opportunity to the appel- 
lants to explain their conduct before 
taking action under Rule 427 read 
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under that Rule, vitiates the impugn- 
ed order, particularly when it is 
manifest that i 


and less, if at all, by the existence of! 


‘publice emergency’ certified by the 


Delhi Administration. 

19. For the foregoing reasons 
we accept these appeals, allow the 
writ petitions, quash the impugned 
orders and direct the respondents to 
restore the telephone connections to 
each of these appellants. However, 
in the circumstances of the case we 
make no order as to costs. 

Appeals allowed. 
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Navneet Lal alias Rangi, Appel- 
lant v. Gokul and others, Respon- 
dents. ; 

Civil Appeal No. 914 of 1968, D/- 
9-12-1975. ' 

(A) Will — Construction of — 
Principles —- Established principles 
stated. l 

From the earlier decisions of the 
Supreme Court the following princi- 
ples, inter alia, are well establish- 
ed:— 4: 

(1) In construing a document 
whether in English or in vernacular 
the fundamental rule is to ascertain 
the intention from the words used; 
the surrounding circumstances are to 
be considered; but that is only for 


the purpose of finding out the intend- | 


ed meaning of the words 
have actually been employed. 

(2) In construing the language of 
the will the court is entitled to put 
itself into the testator’s armchair and 
is bound to bear in mind also other 
matters than merely the words used. 
It must consider the surrounding cir- 


*(First Appeal No. 283 of 1950, D/- 
9-4-1962—-All.) | 
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cumstances, the position of the testa- 
tor, his family relationship, the pro- 
bability that he would use words in 
a particular sense. But all this is 
solely as an aid to arriving at.a right 
construction of the will, and to as- 
certain the meaning of its language 
when used by that particular testator 
in that document. 

(3) The true intention of the tes- 
tator has to be gathered not by 
attaching importance to isolated ex- 
pressions but by reading the will as 
a whole with all its provisions and 
ignoring none of them as redundant 
or contradictory. l 

(4) The court must accept, if 
possible, such construction as would 
give to every expression some effect 
rather than that which would render 
any ofthe expressions inoperative. The 
court will look at the circumstances 
under which the testator makes his 
will, such as the state of his property, 
of his family and the like. Where 
apparently conflicting dispositions 
can be reconciled by giving full ef- 
fect to every word used in a docu- 
ment, such a construction should be 
accepted instead of a construction 
which would have the effect of cut- 
ting down the clear meaning of the 
words used by the testator. Further 
where one of the two reasonable con- 
structions would lead to intestacy, 
that should be discarded in favour of 
a construction which does not create 
any such hiatus. 


(5) To the extent that it is legal- 
iy possible, effect should be given to 
every disposition contained. ‘in. the 
will unless the law prevents effect 
being given to.it. Of course, if there 
are two- repugnant provisions. confer- 
ring successive interests, if the, first 
interest created is valid the.. subse- 
quent interest cannot take effect but 
a Court of construction will proceed 
to the farthest.extent to -avoid , re- 
pugnaney,.so that effect could... be 
‘given as far as: possible». jlo every 
‘testamentary. intention contained .in 


the wilh =. 4 cu, . (Para,.8) 
= (B) Will — Construction of Tora 
“Malik” — ‘Meaning of -— : Meaning is 


qualified by circumstances. and, other 
swords in will —-Held that only, life 
estate ‘passed - though . word. |: 'tmalik” 
was: used in ‘will = .(Words.-and 
Phrases —*''Malik.”y. .. ee 


ela See 


del iia 
n . tJ wt 
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ou „The term ‘malik’ when used in 
a’ will or other document: as descrip- 
tive of the position which a- devisee 
or donee is intended to hold, has been 
held apt to describe an ‘owner pos- 
sessed of full proprietary rights, in- 
cluding a full right of alienation, un- 
less there is something in the context 
or in-the surrounding circumstances 
to indicate that such full proprietary 
rights were not intended to be con- 
ferred, but the meaning of every 
word in an Indian will must always 
depend upon the setting in which it 
is placed, the subject to which it is 
related, and the locality of the testa- 
tor from which it may receive its 
true shade of meaning. (Para 14) 


In the instant case, the testator 
was residing with his wife J and a 
relative G. G was held in great love 
and affection by the testator who 
was keenly anxious for the welfare 
both of J and of G.' There was yet 
another feature which was promin- 
ent in the will. The testator was ap- 
prehensive of his only brother and 
his nephew, who “might trouble his 
wife and G after his death”. It was 
stated in the will that J was to þe 
the “malik”. of the testator’s entire 
estate and she was to have all the 
proprietary powers, The transfer of 
absolute estate to her was, however, 
inconsistent with some. other terms 
used in the will. Thus, under the 
will, in the event of J predeceasing 
the testator, G was to be the abso- 


lute owner and have the “power of 


making all sorts of transfers.” “In 
contrast to this, though J was made 
malik ,after the testator’s. death no- 
thing, was stated about. her “power 
of making all.sorts of.transfers”. The 
transfer of only the life estate ` was 
aiso consistent with the description of 
G,-in' ‘the’ will, ‘as’. testator’s heir 
(waris) after “his. death. In. the light 
of entire tenor: of. the will . and ac- 
companying-' circumstances - it >. was 


held that the intention: of the testa- 


tor would: best ‘be’ achieved by hold- 


ing- that there was a-devise of a life 


estate’:to his wife and -an ‘absolute 


estate ‘thereafter to'G.. 3t 


> (Paras 19. and. 23) 


Ea es si ” ee a 
i+ dC), Words..and: Phrases —— ‘Ma- 
{Tik mustaki? — The expression’ can 


be. qualified. by. other :wọrds. and , cir- 
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cumstances appearing in the same 


document, (Obiter) (Para 17) 
Cases Referred: Chronological Paras 
oe 1971 SC 1041 = 1971 Supp SCR 

‘ 


AIR 1964 SC 1323 = 
122 


6 

(1964) 2 SCR 

8 

AIR 1963 SC 1703 = 1963 Supp 2 
SCR 834 8 


AIR 1953 SC 7 = 1953 SCR 232 8 
AIR 1952 SC 145 = 1952 SCR 478 


16 
AIR 1951 SC 103 


= 1950 SCR 94¢ 8 

AIR 1951 SC 139 = 1950 SCR 766 8 
AIR 1922 PC 63 = 49 Ind App 25 
14 

(1913) 41 Ind App 51 = ILR 37 Mad 
8 


199 (PC 
(1908) 35 Ind App 17 = ILR 30 All 
84 (PC) 15 


Mr. Naunit Lal, Mr. K. G. Bhar- 


gava and Miss Lalita Kohli, Advo- 
cates, for Appellant; Mr. G. 8S. 
Pathak, Sr. Advocate, Mr. D. P. 


Singh, Sr. Advocate, Mr. M. G. Go- 
swami Advocate with them, for Res- 
pondents Nos, 1 (a) to 1 ($. 


Judgment of the Court was de- 
livered by 


GOSWAMI, J:.— This appeal by 
certificate from the judgment and 
decree of the Allahabad High Court 
raises an important question with re- 
gard to the construction of a will. 
The respondent Gokul (whose heirs 
have been impleaded after his death) 
was the original plaintiff in a suit 
for declaration that he was the abso- 
lute owner under a will of the pro- 
perty-in suit and for possession of 
certain of them. He also claimed zer- 
tain movable properties with which 
we are not concerned in this appeal. 


2. The property in suit was 
originally in exclusive ownership and 
possession of Bhola Chaubey, the 
testator. Bhola Chaubey, was govern- 
ed by the Mitakshra School of Hindu 
Law. He belonged to the class of 
priests and was an old man of 67 
years at the time when he executed 
the will on September 21, 1916.. He 
had then a legally wedded wife, Smt. 
Jarian, approaching nearly her forty- 
fifth year and they had no issue in 


wedlock. The only person whom the . 


testator appeared to have . almost 
. treated like a son was the respon- 


. muafi zamindari property in 
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dent Gokul, doubly related to the 
testator, being his sisters son and 


also his wife’s brother’s son. Gokul 
had been with him since childhood 
and the testator got him married. Go- 
kul in return had been serving the 
testator to his satisfaction and was in 
enjoyment of his full confidence and 
affection till the testator’s death in 
1918. Gokul was then aged about 23 
years, It was directed in the will 
that Smt. Jarian would get the obse- 
quies and other religious rites of the 
testator performed by Gokul. 

3. After the death of the tes- 
tator Smt. Jarian and Gokul con- 
tinued to live in cordiality for near- 
ly 18 years. Feelings, however, got 
estranged some time after that and 
there was even litigation, criminal 
and civil, between Smt. Jarian and 
Gokul, It appears Smt, Jarian, who 
died in March, 1948, had executed a 
gift deed and a will in respect of 
certain properties in suit in favour of 
the appellant, Navneet Lal. All this 
led to the institution of the present 
suit out of which this appeal has 
arisen. 

4. The case of the appellant 
was that Bhola Chaubey had piven 
an absolute estate under the will to 
his wife, Smt. Jarian, and she was, 
therefore, entitled to deal with the 
property as she liked and hence the 
deed of gift and the will in favour 
of the appellant were perfectly va- 
lid. According to the appellant the 
respondent had no right to file the 
suit basing upon the will executed by 
Bhola Chaubéy. 

aos According to the respon- 
dent the will conferred on Smt. 
Jarian only a life estate during her 
life and after her death an absolute 
estate of the testator’s entire property 
on the. respondent. 

. 6, The Civil Judge, Mathura, 
decreed the respondent’s suit except 
with reference to the movable pro- 
perty mentioned in Schedule C to the 
plaint as well as in respect of certain 
Sche- 
dule A to the plaint. The appellant 
appealed to the High Court at Alla- 
habad and when the matter came up 
for disposal by a Division Bench of 
that court, there- was a difference of 
opinion between the Judges. Srivas- 
tava, J. held that the testator. had no 
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intention of conferring a limited life 
estate only on his wife and that she 
acquired an absolute estate by virtue 
of the will, On the other hand, B. 
Dayal, J. took a contrary view hold- 
ing that Bhola Chaubey intended to 
give merely a life estate to Smt. 
Jarian and to make Gokul full owner 
of the property after her. death. The 
appeal was then set down for hear- 
ing before a third Judge, (Dhawan, 
J.) who agreed with B, Dayal, J. re- 
sulting in dismissal of the appeal. 


4. We are concerned in this 
appeal only with the construction of 
the will executed in the year 1916. 


8. From the earlier decisions 
of this Court the following principles, 
inter alia, are well established:— 


. (1) In construing a document 
whether in English or in vernacular 
the fundamental rule is to ascertain 
the intention. from the words used; 
the surrounding circumstances are to 
be considered; but that is only for 
the purpose of finding out the intend- 
ed meaning of the words which have 
actually been employed. (Ram Go- 
pal v. Nand Lal, 1950 SCR 766 at 
p. 772 = (AIR 195r SC 139 at page 
141)). 

(2) In construing the language of 
the will the court is entitled to put 
itself into the testators armchair 
(Venkata Narasimha v. Parthasarathy) 
(1913) 41 Ind App 51 at p. 73 (PC) 
and is bound to bear in . mind also 
other matters than merely the words 
used, It must consider the surround- 
ing circumstances, the position of the 
testator, his family relationship, the 
probability that he would use words 
in -a particular sense ............ But all 
this is solely as an.aid to arrving at 
a right construction of the will, and 
to ascertain the meaning of its lan- 
guage when used by that particular 
testator in that document. (Venkata 
Narasimha’s case (supra) and Gnanam- 
bal Ammal v, T. Raju Ayyar, 1950 
SCR 949 at p. 955 = (AIR 1951 SC 
103 at pp. 105-6).  ~ o 


- .(3) The true intention of the tes- 
tator has to: be gathered not by attach- 
ing importance to isolated expressions 
but by reading the will.as a whole 
with all its provisions and 
none of them as redundant or con- 
tradictory (Raj... Bajrang Bahadur 
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ignoring . 


[Prs, 6-9] S.C. 797 


Singh v. Bakhtraj Kuer), .1953- SCR 
232 at p. 240 = (AIR 1953 SC 7 at 
p. 9)). 

(4) The court must accept, if 
possible, such construction as would 
give to every expression some effect 
rather than that which would render 
any of the expressions inoperative. 
The court will look at the circum- 
Stances under which the testator 
makes his will, such as the state of 
his property, of his family and ‘the 
like. Where apparently conflicting 
dispositions can be reconciled by giv- 
ing full effect to every word used in 
a document, such a construction 
should be accepted instead of a con- 
struction which would have the ef- 
fect of cutting down the clear mean- 
ing of the words used by the testa- 
tor. Further, where one of the two 
reasonable constructions would lead 
to intestacy, that should be discard- 
ed in favour of a construction which 
does not create any such hiatus. 
(Pearey Lal v. Rameshwar Das), 1963 
Supp 2 SCR 834 at pp. 839-842 = 
(AIR 1963 SC 1703 at pp, 1705-1706)). 

(5) It is one of the cardinal prin- 
ciples of construction of wills that to 
the extent that it is legally possible 
effect should be given to every dis- 
position contained in the will unless 
the law prevents effect being given 
to it. Of. course, if there are two 
repugnant provisions conferring suc- 
cessive interests, if the first interest 
created is valid the subsequent inte- 
rest cannot take effect but a Court 
of construction will proceed to the 
farthest extent to avoid repugnancy, 
so that effect could be given as far 
as possible to every testamentary in- 
tention contained in the will. (Rama- 
chandra Shenoy v. Mrs. Hilda Brite 
(1964) 2 SCR 722 at p. 735 = (AIR 


1964 SC 1323 at pp. 1328-1329)). 


9. Bearing in mind the above 
principles we may now look at the 
will in question as a whole. This will 
is written in the urdu language, An 
official translation is placed on the 
record. From the contents of the 
will we find the. background and the 
exact position of relationship of the 
parties set out earlier. Gokul was 
residing with -Bhola Chaubey and 
Smt. Jarian. It may bear repetition 
that Gokul was held in . great _ love 


-and affection by.the-testator who. was 
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keenly anxious for the welfare both 
of his wife and of Gokul. There is 


yet another feature which is pro- 
minent in the will. The testator was 
apprehensive of his only brother, 


Ram Raj, and his nephew Kishnu, 
who “might trouble his wife and Go- 
kul after his death.” | 


10. From such of the afore- 
said prefatory recitals as appear in 
the will, two objects stand out, 
namely, that he was deeply interest- 
ed in the enjoyment of his property 
movable and immovable after his 
death by his wife and after her death 
by Gokul. The second object was 
that he intended that his proparty 
should not fall into the hands of his 
brother and nephew who had been 
separate from him since long efter 
some arbitration and even bore ill- 
will against him and his wife. 


11, After the above revelation 
of his mental attitude in the will 
there follows the following recitals:— 


“So long as I, the executant, am 
alive, I myself shall remain the 
owner in possession (malik wa qeébiz) 
of my entire movable and immovable 
property and of the income from 
Birt Jijmani. After my death Mst. 
Jarian, the wedded wife of me, the 
executant, shall be the owner (ma- 
lik) of my entire estate, movable and 
immovable, and of the income from 
Birt Jijmani and shall have all the 
proprietary powers (aur uskc jamiya 
akhtiyarat malikana hasil horge). 
After the death of Mst.’ Jarian, Go- 
kul, aforesaid shall be the owner of 
the entire estate left by’ me (malik 
kemil juidad matruka meri ka hoga), 
‘and he shall have ‘all the ‘pro- 
prietary powers and the peower- of 
‘making transfer of all sorts (aur vsko 
jamiya akshtiyarat -malikana wa in- 
tekalat har qism. hasil ` honge}, If per 
chance, Mst. Jarian dies: in my life 
time, then Gokul aforesaid will be 
the absolute:..owner {malik kamil); of 
the estate left by me (matrukd meri) 
and he shall ‘have power of making 
all sorts of transfers (aur... usko har 
aism ke. akhtiyarat -inteqalat 'hasil 
honge). Gokul aforesaid should go. :.to 
Jijmans and. should continue to. give 
to'Mst; Jarian during her. life time 
the- charitable gifts. (dann . daksh=na) 
which: he brings ‘from ‘there. "After her 
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death he might continue to be bene- 
fited thereby. Mst. Jarian should get 
my obsequies, Barsi (annual death 
ceremony), Chhamchhi etc, performed 
through Gokul aforesaid according to 
the custom’ prevalent in the brother- 
hood, It will be the duty of Gokul 
aforesaid to obey and serve my wife 
Mst. Jarian. It will be necessary for 
Mst. Jarian to keep my heir (waris) 
Gokul aforesaid and to act in consul- 
tation with him. At present I have 
the following immovable properties 
and the Birt Jijmani, If in addition 
to these I purchase or get any pro- 
perty: the aforesaid persons shall be 
the owners of that also according to 
the aforesaid conditions.” 


12. 
of the appellant, submits that since 
the testator stated in the will that 
after his death Smt. Jarian “shall be 
the owner (malik) of my entire es- 
tate...... and shall have all the pro- 
prietary powers (aur usko jamiya 
akhtiyarat malikana hasil honge)”, it 
is absolutely clear that he intended 
to confer upon his wife an absolute 
estate to his entire property. Mr. G. 
S. Pathak, on behalf of the respon- 
dents, contests the proposition. 


13. In support of his conten- 
tion, Mr. Naunit Lal draws our at- 
tention to several decisions wherein 
the word ‘malik’ has been noticed 
and explained. * 


14.. -The term: ‘malik’ when 
used in a will or other document’ as 
descriptive of the position which a 
devisee or donee is intended to hold, 
has been held apt to describe an 
owner possessed ‘of .' full proprietary 
rights, including a full right of ali- 
enation, -unless there is something in 
the. context or in the surrounding 
circumstances to indicate that -such 
full proprietary ` rights. were-not in- 
tended'to be ‘conferred,' but the mean- 
ing of- every. word in: an ‘Indian will 
must always depend upon the: setting 
in- which it is placed, the subject to 
which it is related,’’and ‘the. locality 
of the.testator from which it -may 
receive its. true shade of ` meaning. 
(Sasiman .v. Shib Narain, .49 Ind App 
25 at p. 35 = (AIR, 1922 PC ‘63 at 
page 68). ne pe 

. 15. -We find «observations . to 
the same effect in Mst. Surajmani v; 


Mr. Naunit Lal, on behalf . 
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Babi Nath Ojha, (1908) 35 Ind. App 
17 (PC)... It is, approved therein that 
in order to cut-down the full pro- 
prietary rights that the word malik 
imports something must- be found in 
the context to qualify it. 


16. Similarly counsel ‘has re- 
ferred to the expression ‘malik mus- 
takil’ which was noticed in a deci- 
sion of this Court in Krishna Bihari- 
lal v. Gulabchand, 1971 Supp SCR 27 
= (AIR 1971 SC 1041) and this 
ikea observed at page 31 as fol- 
ows:— 


“The meaning of the expression 
‘malik mustakil. an urdu word, has 
come for consideration before this 
Court in some cases. In Dhiyan Singh 
v. Jugal Kishore, 1952 SCR 478 = 
(AIR 1952 SC 145), this Court ruled 
that the words ‘malik mustakil’ were 
strong, clear and unambiguous and 
if those words are not qualified by 
other words and circumstances ap- 
pearing in the same’ document, the 
courts must hold that the estate 
given is an absolute one.” 

17. We are, however, not re- 
quired to consider the words ‘malik 
mustakil’ in this case, But it is clear 
that even “those words can be quali- 
fied by other words and circumstan- 
ces appearing in the same document. 


18. Tt is, therefore, abundant- 
ly clear that the intention of the 
testator will have to be gathered 
from all the relevant and material 
contents in the entire will made in 


the situation in which the testator. 


was placed in -life in the background 
of his property, his inclinations, 
wishes, desires and attitudes as can- 
be clearly and unambiguously found 


either from the recitals from the in-. 


strument or from absolutely undoubt- 
ed contemporaneous legally admissi- 
ble evidence. 


19. Reading ‘the present will 


as a whole and if every disposition’ 


has to be rationally harmonised, we 
find that the testator intended a life 
estate for his wife so long as she 
lived, This is consistent with his 
description of Gokul as “my heir 
(waris)? after his death. It is further 
consistent with the recital that “if 
per chance, Mst. Jarian dies in my 
life time, then Gokul aforesaid will 
be the absolute owner (malik kamil) 
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of, the. estate left by me (matruka 
meri) and he shall have. power of 
making all sorts of transfers: (aur usko 
her qism ke akhtiyarat integalat 
hasil honge).” In obvious contrast 
even though Smt. Jarian was made 
the malik of his entire estate after 
his death “having all the proprietary 
righ ” nothing is stated about her 
power of making all sorts of trans- 
fers” which power is expressly men- 
tioned as belonging to him and also 
exclusively conferred upon Gokul 
after Smt, Jarian’s death. While des- 
cribing his own “proprietary powers” 
the testator made reference to his 
“power of making transfers of all 
sorts’, This power of transfer which 
Was prominent in the mind of the 
testator at the time of execution of 
the will is conspicuous by total omis- 
sion in relation to Smt, Jarian’s 
enjoyment of the property, 

20. We have to give due im- 
portance to the lexicon in the will 
and we find that the testator has 
made a definite distinction between 
mere- ownership of property and 
ownership of the same coupled with 
powers of transfer “in every way.” 

21. Ordinarily, however; with- 
out such clear evidence from the re- 
citals in the will itself it may not be 
possible to hold that ownership of 
property, which is devised, without 
an g more, would not connote ab- 
solute ownership of the same with 
the power of alienation. 


22. There is another signifi- 
cant feature in the recitals, when re- 
ference is made in the will to aequi- 
sition of future property. Says the 
testator “if in addition to these T 
purchase or get- any property the 
aforesaid persons shall be the owners 
of thaf also according to the afore- 
said conditions.” The testator thus 
unerringly conceives of any future 
property being owned by both, by the 
widow during her lifetime and by Go- 
kul after her death in the same manner 
as the property that had already- 
been bequeathed. The expression “ac- 
cording to the aforesaid conditions” 
is, therefore, very significant in the 
context. We also find that during 
her lifetime Gokul would be collect- 
ing “daan dakshina” of the jijmani 
and give to Smt. Jarian and after 
her death Gokul would enjoy the 


- 


ae 


event. . 
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the enjoyment of the property in any 


23. All the above features run 
counter to the theory of an absclute 
estate in favour of Smt. Jarian. Tnere 
is still another clinching factor, It 
is clear from the will that the testa- 
tor had misunderstanding and quar- 
rels with his brother regarding an- 
cestral property and the matter had 
to be settled by arbitration leading to 
partition and separate enjoyment of 
property as far back as 1889. It also 
appears from the recitals in the will 
that he had grave apprehension that 
after his death his only reversioners, 
his brother and nephew, “might trou- 
ble and harass my wife Mst, Jarian 
and my sister's son Gokul’, One 
thing was, therefore, clear that the 
testator never intended that his pro- 
perty should pass to his brother and 
nephew. This intention of the testa- 
tor would best be achieved by hold- 
ing that there was a devise of a life 
estate to his wife and an absclute 
estate thereafter to Gokul indicsting 
a different line of inheritance in the 
will. On the other hand, if any ab- 
solute estate would have been zon- 
ferred on the widow, then on her 
death the property would have pass- 
ed on by inheritance to hər hus- 
band’s heirs who were none else than 
the brother and the nephew of the 
testator, There was no other heir of 
Mst. Jarian to inherit the property 
after her death. 


24. A plenitude of absolute 
estate in favour of the wife will 
make the absolute bequest to Gokul 
void in law. No such repugnant in- 
terpretation detrimental to the inte- 
rest of Gokul can be made in the 
light of the entire tenor of the in- 
strument. 


25. Having regard to the eon- 
text and the circumstances apparent 
from the will, we are clearly of 
opinion that the testator intended to 
bequeath in favour of his widow only 
a life estate and after her death an 


absolute estate to Gokul, That being. 


the position the will by Smt. Jarian 
in favour of the appellant fails and 
her gift in favour of the appellant 
also similarly fails on her death. The 
respondent’s suit is rightly decreed 


State of T. N. v. Pyare Lal Malhotra 


There isno contemplation of. 
any possibility to -deprive Gokul of 


A.L R. 


by the courts below. The appeal fails 
and is dismissed. We will, however, 
make no order as to costs. 

~ Appeal dismissed. 


AIR 1976 SUPREME COURT 800 
(From Madras: (1970) 26 STC 416) 
A. N. RAY C. J., M. H. BEG, 

R. S. SARKARIA AND 
P. N. SHINGHAL, JJ. 

State of Tamil Nadu, Appellant 
v. M/s. Pyare Lal Malhotra ete., Res- 
pondents. 


M/s. Durga Steel, Intervener. 


Civil Appeals Nos. 58-59 and 
880-883 of. 1971. D/- 19-1-1976. 


(A) Central Sales Tax Act (1956), 
Section 14 CI. (fiv), (as amended 
by Act 61 of 1972) ‘Tron and 
Stee]? — Interpretation of — Object 
is to tax sales of goods of each variety 
and not the sale of substance out of 
which they are made — (1970) 26 
STC 416 (Mad), Reversed. 


The more natural and normal in- 


terpretation which follows plainly 
from the fact of separate specifica- 
tion and numbering of each item in 


Section 14 is that, each item so spe- 
cified forms a separate species for 
each series of sales although they 
may all belong to the genus: “Iron 
and Steel”, Hence, if iron and steel 
“plates” are melted and converted 
into “wire” and then sold in the mar- 
ket, such wire would only be tax- 
able once so long as it retains its 
identity as a commercial goods be- 
longing to the category “wire” made 
of either iron or steel, The mere fact 
that the substance or raw material 
out of which it is made has also 
been taxed in some other form, when 
it was sold as a separate commercial 
commodity, would make no differ- 
ence for purposes of the law of sales 
tax. The object appears to be to 
tax sales of goods of each variety 
and not the sale of the substance 
out of which they are made. AIR 
1966 SC 1546, Dist. . 


In the law dealing with the sales 
tax, the taxable event is the sale and. 
not the manufacture of goods. Never- . 
theless, if the question is whether a 
new commercial commodity has: 
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come into existence or not, so that 
its sale is a new taxable event, in 
the sales tax law, it may also be- 
come necessary to consider whether a 
manufacturing process, which has al- 
tered the identity of the commercial 
commodity has taken place. The law 
of sales tax is also concerned with 
“soods” of various descriptions. It, 
therefore, becomes necessary to de- 
termine when they cease to be goods of 
one taxable description and become 
those of a commercially different cate- 
gory and description. AIR 1967 SC 
1895, Applied. (Para 13) 

Section 14 amended by Act 61 of 
1972 now clearly shows that each of 
the categories falling under “Iron and 
Steel” constitutes a new species of 
commercial commodity. It follows that 
when one commercial commodity is 
transformed into another, it becomes 
a separate commodity for purposes of 
sales tax. (1961) 12 STC 590 (Puni), 
Approved; (1970) 26 STC 416 (Mad), 
Reversed, (Para 14) 


(B) Interpretation of Statutes — 
Definition clause — Whether exhaus- 
tive or not. 


A definition is expected to be 
exhaustive, Its very terms.may, how- 
ever, show that it is not meant to be 
exhaustive. For example, a purported 
definition may say that the term 
sought to be defined “includes” what 
it specifies, but in that case, the de- 
finition itself is not complete. (Para 5) 


(C) Words and Phrases — Expres- 
sion ‘that is to say’ — Implication of. 


Ordinarily, the expression "that 
is to say” is employed to make clear 
and fix the meaning of what is to be 
explained or defined. Such words are 
not used, as a rule, to amplify a 
meaning while removing a possible 
doubt for which purpose the word 
‘includes’ is generally employed. In 
unusual cases, depending upon the 
context of the words “that is to say,” 
this expression may be followed by 
illustrative instances, The precise 
meaning of the words“thatisto say” 
must vary with the context. Strouds’ 
Judicial Dictionary, 4th Edn. Vol. 5 
P. 2753 and AIR 1947 PC 72 Rel. 
on (Para 7) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1895 = (1967) 20 ee 
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AIR 1966 SC 1546 = (1966) 17 STC 
- 313 10,.11, 15 
(1961) 12 STC 590 (Puni) 15 
AIR 1947 PC 72 = 74 Ind App 12 7 
(1614) Hob 168 = 80 ER 316 7 


Mr. P. Ram Reddy, Sr, Ad- 
vocate, (In. C. As. Nos. 58-59 of 
1971), (Mr. A. V. Rangam and 
Miss A. Subhashini, Advocates with 
him), for Appellant; Mr. Sachin 
Chandra Chaudhury, Sr. Advocate, 
(Mrs. S. Gopalakrishnan Advocate 
with him), for Respondent; (M/s. 
Durga Steel), Mr. Gobind Das Sr. Ad- 
vocate, (Mr. P. H, Parekh and Miss. 
Manju Jetley, Advocates with him), 
for Intervener,. 


Judgment of the Court was. de- 
livered by 


BEG, J.— The two Civil Appeals 
Nos. 58-59 of 1971 arise out of a 
judgment of a Division Bench of the 
Madras High Court dismissing two 
Writ Petitions filed against notices 
issued by a Commercial Tax Officer 
showing institution of Sales Tax As- 
sessment proceedings in respect of 
certain iron and steel goods for the 
assessment year 1965-66 in Writ 
Petition No. 437 of 1967 and for the 
assessment year 1966-67 in Writ 
Petition No, 520 of 1968. The High 
Court of Madras had certified the 
cases as fit for appeal to this Court 
under Articles 132 and 133 (1) (a) 
and (c) of the Constitution, Although, 
the Writ Petitions had been dismiss- 
ed on the ground that they involve 
an investigation into the question cof 
fact whether the iron and steel scrap, 
out of which the manufactured gocds, 
sought to be subjected to Sales Tax, 
had been made, were already taxed 
or not, yet, the State of Tamil Nadu 
was aggrieved by the decision of the 
Madras High Court, holding that the 
manufactured goods, said to consist 
of a “steel rounds, flats, angles, pla- 
tes, bars” or similar goods in other 
forms and shapes, could not be tax- 
ed again if the material out of 
which they were made had already 
been subjected to sales tax once as 
iron and steel serap as both were 
“Iron and steel”. It was possible to 
leave the assessing authorities free 
to decide all the’ questions. which 
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they had jurisdiction to consider. 
But, it appears that the Madras High 
Court thought it proper to decide the 
question as the Sales tax authorities 
had already adopted the view, in 
other cases, that such goods, though 
covered by the broad genus . “Iron 
and. Steel”, were separately taxable 
commodities because each kind of 
“Tron and Steel” goods was a com- 
mercially different and separately 
taxable species or category. More- 
over, this very question was also be- 
fore the High Court in regular revi- 
sion petitions under the Tamil Nadu 


Sales Tax Act (hereinafter referred 
to as ‘the Tamil Nadu Act’). 
2. Civil Appeals Nos. 880- 


883 of 1971 arise out of four peti- 
tions for revision under the provi- 
sions of the Tamil Nadu Act for the 
years 1964-65 and 1965-66, which 
were allowed by the Madras High 
Court setting aside assessment orders 
by following its Judgment and deci- 
sion mentioned above given on 24-6- 
1970 on Writ Petitions Nos, 437 of 
1967 and 520 of 1968. The Madras 
High Court had also granted certi- 
ficates of fitness for appeal to this 
Court under Article 132 read with 
Art, 133 (1) (a) and (ce) in ‘the four 
eases before it on revision petitions. 
Hence, six cases were connected and 
heard together by us, The same ques- 
tion of law, decided by the Madras 
High Court on grounds contained in 
one judgment under appeal in Civil 
Appeals. Nos. 58-59 of 1971 before 
this Court, arise’ in all of them. 


3. All the six cases before us 
relate to what are known as “de- 
elared goods” under Section 14 of 
the Central Sales Tax Act (herein- 
after referred to as “the Central 
Act’), It was claimed, on behalf of 
the dealers, sought to be assessed in 
each case, that by reason. of the res- 
trictions imposed by Section 15 of 
the Central Act, the levy . of tax 
under the Tamil Nadu Act was not 
permissible. 


4, Section 14 of -the Central 
Act declares certain goods enumerated 
there to be “of: special importance in 
inter-State trade or commerce.” The 
list of goods given there at No, (iv), 
as it stood in 19638, was; 


“(iv) iron and steel, that is to 
say,— 


(a) pig iron and iron scrap; 


(b) iron plates sold in the same 
form in whi they are directly 
produced by the rolling mill; 


(c) steel scrap, steel ingots, steel 
‘billets, steel bars and rods; 


(d) (i) steel plates. (ii) Steel 
sheets, (ili) Sheet bars and tin bars, 
(iv) rolled steel sections, (v) tool alloy 
steel; sold in the same form in 
which they are directly produced by 
the rolling mill:” 


By the Central Sales Tax (Amend- 
ment) Act 61 of 1972, Clause (iv) was 
redrafted. It now reads as follows: 


“(iv) iron and steel, that is to 
say— . 


, (i) pig iron and cast iron includ- 
mg ingot, moulds, ‘bottom plates, 
iron scrap, cast iron scrap, runner 
scrap and iron skull serap: ' 

(ii) steel semis (ingots, ` slabs, 
blooms and billets of | al] qualities, 
shapes and sizes); : 


(iii) skelp bars, tin bars, sheet 
bars, hoe-bars and sleeper bars; 
(iv) steel bars (rounds. 
Squares, flats, octagons 
gons, plain and ribbed 
coil form as 

lengths); 


= (v) steel — structurals (angles, 
Joists, channels, tees, . sheet . piling 
sections, section or any other rolled 
sections); 


(vi) sheets, hoops, strips and 
skelp, both black and galvanised, hot 
and cold rolled plain and corrugated, 
in all qualities, in straight lengths 
and in coil form, as rolled and in 
rivetted condition: 


(vii) plates both plain and che- 
quered in all qualities; 

(viii) disc, rings, 
steel castings; 

(ix) tool alloy, and special steels 
of any of the above categories: 

(x) steel melting scrap in ‘all 
forms including steel skull, turnings 
and borings; 

_ (xi) steel tubes, both welded and 
seamless, of all diameters ‘and lengths, 
including tube fittings: | 


rods, 
and hexa- 
or twisted, in 
well as straight 


forgings and 
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(xii) tin-plates, both hot dipped 
and electrolytic and tin~-free plates; 


(xiii) fish plate bars, bearing 
plate bars, crossing sleeper bars, fish 
plates, bearing plates. crossing sleepers 
and pressed steel sleepers, rails-heavy 
and crane rails; 


(xiv) wheels, 
wheel sets; 


(xv) wire rods and wires-rolled, 
drawn galvanised, alumanised, tinned 
or coated such as by copper; 


(xvi) defectives, rejects, cuttings 
or end pieces of any of the above 
categories.”’ 


5. It will be seen that “Iron 
and steel” is now divided into 16 
categories which clearly embrace 
widely different commercial commo- 
dities, from mere scrap iron and left 
overs of processes of manufacturing 
to “wires” and “wheels, tyres, axles, 
and wheel sets”. Some of the enu- 
merated items like “melting serap” 
or “tool alloys” and “special steels” 
could serve as raw material out of 
which other goods are made and 
others: are definitely varieties of 
manufactured goods, If the subse- 
quent amendment only clarifies the 
original intentions of Parliament, it 
would appear that heading 4 in Sec- 
tion 14, as originally worded, was 
also meant to enumerate separately 
taxable goods and not just to illus- 
trate what is just one taxable sub- 
stance: “Iron and steel”, The rea- 
son given, in the Statement of Ob- 
jects and Reasons of the 1972 Act, 
for an elucidation of.the “definition” 
of ircn and steel, wasthat the “defi- 
nition” had led to varying interpre- 
tations ‘by pressing authorities and 
the Courts so that a comprehensive 
list of specified declared iron and 
steel goods would remove ambiguity. 
The select Committee, which recom- 
mended the amendment, called each 
Specified category “a sub-iter” fall- 
jing under “Iron and Steel”. . Ap- 
parently, the intention was to consi- 
der each “sub-item”’ as a‘ separate 
taxable commodity for purpose of 
sales tax. Perhaps some items could 
overlap, but no difficulty arises in 
cases before us due to this feature. 
As we have pointed out, the ` state- 
ment of ‘reasons 'for amendment 
spoke of Section 14 (iv) as a “defini- 


tyres, axles and 


State of T. N. v, Pyare Lal Malhotra (Beg J.) 


{[Prs, 4-7] S.C. 803 


tion” of “Iron and steel”, A defini- 
tion is expected to be exhaustive. 
Its very terms may, however, show 
that it is not meant to be exhaus- 
tive. For example, a purported de- 
finition may say that the term 
sought to be defined “includes” what 
it specifies, but, in that case, the de- 
finition itself is not complete. 


6. Although, we have looked 
at the subsequent amendment of 
1972 in order to find an indication of 
the original intention, because subse- 
quent history of legislation is not 
irrelevant, yet, we think that, even 
if we confine our attention to S. 14 
as it originally stood at the relevant 
time, with which we are concerned 
in the cases before us, the object 
was not to lay down that all the 
categories or sub-items of goods, as 
specified separately even hefore the 
amendment of 1972, were to beview- 
ed as a single saleable commodity 
called “Iron and Steel” for purposes 
of determining a starting point for a 
series of sales, On the other hand, 
the note against the brackets in front 
of the five smaller sub-divisions of 
(d) makes it clear that even each 
sub-category of a  sub-item retains 
its identity as a commercially sepa- 
rate item fer purposes of sales tax 
so long as it retains the sub-division. 
The more natural and normal mean- 
ing of such a mode of listing special 
or declared kinds of. goods seems 
to us to be that the object of specifi- 
cation was to enumerate only those 
categories of items, each of which 
was to serve as a new starting point 
for a series of sales, which were to be 
classed as “declared” goods, If one 
were to. state the meaning in different 
words, it would seem to us to be: 
“Tron and Steel goods of various 
types enumerated below.” ` 


"7. What we have inferred 
above also appears to us to be the 
significance and effect of the use of 
words “that -is to say” in ‘accordance 
with their normal connotation and 
effect. Thus in Strouds’ Judicial Dic- 
tionary, 4th pan, Vol, 5, at page 2753, 
we find: 


“That is to say, P ‘That is to 
say’ is the commencement of an an- 
cillary clause which explains the 
meaning of the principal clause. It has 
the following properties: (1) it. must 
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not be contrary to the principal 
clause; (2) it must neither increase nor 
diminish it; (3) but where the princi- 
pal clause is general in terms it may 
restrict it; see this explained with 


many examples, Stukeley v, Butler 
(1614) Hob, 171”. 

The quotation, given above, from 
Stroud’s Judicial Dictionary shows 


that, ordinarily, the expression “that 
is to say” is employed to make clear 
and fix the meaning of what is to 
be explained or defined, Such words 
are not used, as a rule, to amplify a 
meaning while removing a _ possible 
doubt for which purpose the word 
“includes” is generally employed. In 
unusual cases, depending upon the 
context of the words “that is to sav”, 
this expression may be followed 3y 
illustrative instances. In Megh Kaj 
v. Allah Rakhia, AIR 1947 PC 72, 
the words “that is to say”, with re- 
ference to a general category “land” 
were held to introduce, “the most 
general concept” when followed, in- 
ter alia, by the words, “Right in or 
over land”. We think that the pre- 
cise meaning of the words “that isto 
say” must vary with the context. 
Where, as in Megh Rai’s case (supra), 
the amplitude of legislative power to 
enact provisions with regard to 
“land” and rights over it was meant 
to be indicated, the expression was 
given a wide scope because it comes 
after the word “land” and then fol- 
lowed “rights over land” as an ex- 
planation of “land”, Both were wide 
classes. The object of using them 
for subject-matter of legislation, was 
obviously, to lay down a wide power 
to legislate, But, in the context of 
single point, sales tax, subject to 
special conditions when imposed n 
separate categaries of specified goods, 
the expression was apparently meant 
to exhaustively enumerate the kinds 
of goods on a given list. The pur- 
pose of an enumeration in a statute 
dealing with sales tax at a single 
point in a series of sales would, very 
naturally. be to indicate the types of 
goods each of which would cons- 
tute a separate class for a series of 
sales. Otherwise, the listing itself 
looses all meaning and would be witn- 
out any purpose behind it. 


8. Learned counsel appearing 
for an intervener- argued that tne 
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chemical composition of iron and 
steel affords a clue to the meaning 
of “Iron and Steel” as used in Sec- 
tion 14 of the Central Act. We are 
unable to agree that this could be 
what Parliament or any legislature 
would be thinking of when enume- 
rating items to be taxed as commer- 
cial goods. The ordinary meaning 
to be assigned to a taxable item in 
a list of specified items is that each 
item so specified is considered as a 
separately taxable item for purposes 
of single point taxation in a series 
of sales unless the contrary is shown. 
Some confusion has arisen because 
the separate items are all listed 
under one heading: “Iron and Steel”. 


If the object was to make iron 
and steel taxable as a substance, the 
entry could have been: “Goods of 
Iron and Steel”, Perhaps even this 
would not have been clear enough. 
The eniry, to clearly have that 
meaning, would have to be: “Iron 
and Steel irrespective of change of 
form or shape or character of goods 
made out of them.” This is the very 
unusual meaning which the respon- 
dents would like us to adopt. If that 
was the meaning, sales tax law it- 
self would undergo a change from 
being a law which normally taxes 
sales of “goods” to a law which taxes 
sales of substances out of which 
goods are made. We, however, pre- 
fer the more natural and normal in- 
terpretation which follows plainly 
from the fact of separate specification 


and numbering of each item, This 
means that, each item so specified 
forms a separate species for each 


series or sales although they may 


all belong to the genus: “Iron and 
Steel”. Hence, if iron and steel 
“plates” are melted and converted 


into “wire? and then sold in the 
market, such wire would only be 
taxable once so long as it retains its 
identity as a commercial good be-~ 
longing to the category “wire” made 
of either iron or steel. The mere 
fact that the substance or raw mate- 
rial out of which it is made has also 
been taxed in some other form, 
when it was sold as a separate com- 
mercial commodity, would make no 
difference for purposes of the law 
of sales tax. The object appears to 
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us to’ be totax sales of goods of each 
variety and not the sale of the sub- 
stance out of which they are made. 


9. As we all know, sales tax 
law is intended to tax sales of differ- 
ent commercial commodities and not 
to tax the production or manufacture 
of particular substances out of which 
these commodities may have been 
made. As soon as separate commer- 
cial commodities emerge or come 
into existence, they become separate- 
ly taxable goods or entities for pur- 
poses of sales tax. Where commer- 
cial goods, without change of their 
identity as such goods, are merely 
subjected to sorme processing oF 
finishing or are merely joined toge- 
ther, they may remain commercially 
the goods which cannot be taxed 
again, in a series of sales, so long as 
they retain their identity as goods 
of a particular type. 


10. In State of Madhya Bha- 
rat v. Hira Lal, (1966) 17 STC 313 
at p. 315 = (AIR 1966 SC 1546 at 
p. 1547) this Court held that a dea- 
ler, who bought some scrap iron lo- 
cally and imported some iron plates 
from outside and then converted the 
material into bars, flats, and plates, 
by rolling them in his Mills, and 
then sold them, was still entitled to 
exemption given to iron and steel 
from sales tax. But, in that case, 
the language of the provision giving 
the exemption justified this interpre- 
tation. The exemption was given to 
a sale by either an importer or a 
purchaser of “goods prepared l from 
any metal other than gold or silyer”. 
In other words, the question was 
whether exemption was given to the 
substance out of which goods were 
made. In that context, it had be- 
come necessary to examine whether 
the exemption from sales tax was 
meant for all goods made out of a 
particular substance. or for goods _as 
separate commercial commodities. 
This Court held that the raw mate- 
rial from which the goods were made 
was decisive for the purposes of the 
exemption given. This Court said 
(at p. 315 of STC) = (at p. 1547 of 
AIR} > 


“A comparison of the said two 
Notifications brings out the distinc- 
tion between raw materials of iron 
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and steel and the goods prepared from 
iron and steel: while the former is ex- 
empted from tax, the latter is tax- 
ed, Therefore, ircn and steel used as 
raw material for manufacturing other 
goods are exempted from taxation. 
So long as iron and steel continue to 
be raw materials, they enjoy the ex- 
emption. Scrap iron purchased by 
the respondent was merely re-rolled 
into bars, flats and plates. They 
were processed for convenience of 
sale. The raw materials were cnly 
re-rolled to give them attractive 
and acceptable form. They did not 
in the process lose their charecter as 
iron and steel. The dealer sold ‘iron 
and steel’in that shape, the shape of 
bars, flats and plates and the custo- 
mer purchased ‘iron and steel’ in 
that shape. We, therefore, hold that 
the bars, flats and plates sold by the 
assessee are iron and steel exempted 
under the Notification”. 


11, The law to be interpreted 
in Hiralal’s case (AIR 1966 SC 1546) 
(supra) was entirely different, In 
interpreting it, this Court did ob- 
serve that a mere change of the form 
of a substance exempted from sales 


tax did not matter. The language 
of the notifications involved there 
made it clear that the exemption 


was for the metal used, In the cases 
before us now, the object of single 
point taxation is the commercial 
commodities and not the substance 
out of which it is made, Each com- 
mercial commodity here becomes a 
separate object of taxation in a se- 
ries of sales of that commercial 
commodity so long as it retains its 
identity as that commodity. 


12. We think that the correct 
rule to apply in the cases before us 
is the one laid down by this Court 
in Devi Dass Gopal Krishnan v. 
State of Punjab, (1967) 20 STC 430 
at p. 447 = (AIR 1967 SC 1895 at 
page 1905) where Subba Rao, C. d. 
speaking for a Constitution Bench of 
this Court said (at p. 447 of STC) 
=(at p. 1905 of AIR): 

“Now coming to Civil Appeals 
Nos. 39 to 43 of 1965, the first addi- 
tional point raised is that when iron 


scrap is converted into rolled steel 
it does not involve the process of 
manufacture. It is contended that 


the said conversicn does not involve 
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any process of manufacture, but the 
scrap is made into a better marke- 
table commodity.’ Before the High 
Court this contention was not Dressed. 
That apart, it is clear that scrap iron 
ingots undergo a vital change in the 
process of manufacture and are con- 
verted into a different commodity, 
viz., rolled steel sections. During the 
process the serap iron loses its iden- 
tity and becomes a new marketable 
commodity. The process is cartainly 
one of manufacture.” 

13. It is true that the question 
whether goods to be taxed have been 
subjected to a manufacturing process 
so as to produce a new marketable 
commodity, is the decisive test in de- 
termining whether an excise duty 15 
leviable or not on certain goods. No 
doubt. in the law dealing with the 
sales tax, the taxable event is zhe sale 
and not the manufacture of goods. 
Nevertheless, if the queszion 1s 
whether a new commercial commodity 
has come into existence or not, so that 
its sale is a new taxable event, in the 
Sales Tax law, it may also become 
necessary to consider whether a 
manufacturing process, whieh has 
altered the identity of the commer- 
cial commodity, has taken place. The 
law of sales tax is also concerred with 
“soods” of various descriptions, It, 
therefore, becomes necessary to de- 
termine when they cease to b2 goods 
of one taxable description and be- 
come those of a commercialty dif- 
ferent category and description. 


14. It appears to us that the 
position has been simplified by the 
amendment of the law, as indicated 
above, so that each of the categories 
falling under “Iron and Steel”, con- 
stitutes a new species of commercial 
commodity more clearly now. It fol- 
lows that when one’ commercial com- 
modity is transformed into. -ancther, it 
becomes a separate. commodity for 
purposes of sales~tax. ` i 


' ‘45. "We think that the Madras 
High Court had ‘committed an error 
in applying Hiralal’s case, (AIR 1966 
SC 1546) (supra) to the decision of 
cases now before’ us which turns 
really on a-corréct interpretation of 
Section 14 of the Central ` Aet. On 
the auestion now before us. we ap- 
prove of the reasoning adopted y-a 
Division Bench of-the Punjab High 
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Court in Devgun Iron & Steel Roll- 
ing Mills v. State of Punjab, (1961) 
12 STC 590 (Puni). 


16. Section 15 of the Central | 
Act places certain restrictions and 
conditions upon State enactments im- 
posing sales tax. It says: 


“Every sales tax law of a State 
shall, in so far as it imposes. or 
authorises the imposition of a tax 
on the sale or purchase of declared 
goods, be subject to the fol- 
lowing restrictions and conditions. 
namely: 


(a) the tax payable under that 
law in respect of any sale or purchase 
of such goods inside the State shall 
not exceed three per cent of thesale 
or purchase price thereof, and such 
tax shall not be levied at more than 
one stage; 


(b) where a tax has been levied 
under that law in respect of the sale 
or purchase inside the State of any 
declared goods and such goods are 
sold inthe course of inter-State trade 
or commerce, and tax has been paid 
under this Act, in respect of the sale 
of such goodsin the course of inter- 
State trade or commerce. the tax le- 
vied under such law shall be reim- 
bursed to the person making such 
sale in the course of inter-State trade 
or commerce in such manner and 
subiect to such condition as may be 
provided in any law in force in that 
State.” 


17. |. It has not been shown to 
us that any provision of the Tamil 
Nadu Sales Tax Act violates Section 
15 of the Central Act enacted in ac- 
cordance with Article 286 (3) of the 
Constitution. Section 3 of the Tamil 
Nadu Act levies taxes on sales and 
purchases of “goods” as defined in 
Section 2 (j) of the Act: . 

“(i), ‘goods’ means all kinds of 
movable | property. . (other than 
newspapers, , actionable. claims, 
stocks and» shares and secu- 
rities) and includes all . materials, 
commodities, and articles. (including 
those to be used,in the fitting out; 
improvement: or repair..of moveable 
property): and all growing crops, 
grass or things attached to, or form- 
ing’ part of, the land which are ag- 
reed to be severed before sale .or 
under the contract of sale,” +`. r, 
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Section 4 of the Tamil Nadu Act 
lays down: ; 7 

“4, Tax in respect of declared 
goods.— «Notwithstanding anything 
contained in Section 3, the tax under 
this Act shall be payable by a dea- 
ler on the sale or purchase inside the 
State of declared goods at the rate 
and only at the point specified against 
each in the Second Schedule on the 
turnover in such goods in each year, 
whatever be the quantum of turn- 
over in that year.” 


Item 4 of the second schedule speci- 
fies the rates of tax in accordance 
with the Central Act. It reproduces 
Section 14 (iv) of the Central Act. 
On an amendment of Section 14 (iv) 
of the Central Act, serial No. 4 of 
the second schedule of the Tamil 
Nadu Act was also correspondingly 
amended so as to reproduce the six- 
teen items found in Section 14 (iv) 
of the Central Act. Hence, the deci- 
sion of these cases really depends on 
an interpretation of Sec. 14 of the 
Central Act which we have already 
given above. Other provisions only 
fortify our conclusion. 


18. The result is that we al- 
low these appeals, We set aside ‘the 
orders of the High Court and restore 
the orders of the assessing authori- 
ties in cases giving rise to Civil Ap- 
peals Nos. 880-883 of 1971. In cases 
out of which Civil Appeals Nos. 58- 
59 of 1971 arise, we- set aside the 
Judgment of the High Court. but 
maintain its order dismissing the 
Writ Petitions and order that the as- 
sessing authorities will now proceed 
to determine such questions of fact 
and law as still survive for -determi- 
nation after the decision given above 
of the question considered by us. The 
parties will bear their own costs. 


Order accordingly. 
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(A) Hindu Law — Family Settle- 
ment — Principles — Necessity of 
registration — Party to a settlement 
— Antecedent title —- Special Appeal 
No. 640 of 1965, D/- 17-5-1966 (All, 
Reversed. AIR 1961 Pat 79 and AIR 
1963 Pat 62, Overruled. ((1) Contract 
Act (1872), Ss. 2(d) and 10; (2) T. P. 
Act (1882), Ss. 5 and 9; (3) Registra- 
tion Act (1908), Section 17; (4) Evi- 
dence Act (1872), Section 115), 


The family settlement must be a 
bona fide one so as to resolve family 
disputes and rival claims by a fair 
and equitable division or allotment 
of properties between the various 
members of the family. 

(Paras 10, 27, 28) 


The said settlement must be 
voluntary and should not be induced 
by fraud, coercion or undue influ- 
ence, (Paras 10, 29). 


The family arrangement may be 
even oral in which case no registration 
is necessary. The registration would 
be necessary only if the terms of the 
family arrangement are reduced into 
writing, Here also, a distinction should 
be made between a document contain- 
ing the terms and recitals of a family 
arrangement made. under the docu- 
ment and a mere memorandum pre- 
pared after the family arrangement 
had already been made either for the 
purpose of the record or for informa- 
tion of the Court for making neces- 
sary mutation, In such a case the 
memorandum itself does not create or 
extinguish any rights in immovable 


*(Note:-— The judgments are 
printed in the order in which they 
are given in the certified copy). 


(Special Appeal No. 640 of 1965, D/- 
- 47-5-1966—AlIL) 
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properties and is, therefore, nct com- 
pulsorily registrable. AIR 1928 All 641 
(FB), AIR 1933 Oudh 347, AIR 1944 
Oudh 49 (FB), AIR 1926 ALI 173: 
AIR 1962 Pat 400, Approved, 
(Paras 10, 25) 
The members who may be parties 
to the family arrangement must have 
some antecedent title, claim or interest 
even a possible claim in the property 
which is acknowledged by the parties 
to the settlement. Even if one of the 
parties to the settlement has no titie 
but under the arrangement th= other 
party relinquishes all its claims or 
titles in favour of suchaperson ard 
acknowledges him to be the sole 
owner, then the antecedent tite 
must be assumed and the family ar- 
rangement will be upheld and the 
Courts will find no difficulty in giv- 
ing assent to the same. AIF 1961 
Pat 79 and AIR 1963 Pat 62, Over- 
ruled. (Paras 10, 27, 35, 37) 


Even. if bona fide disputes, pre- 
sent or possible which may not in- 
volve legal claims are settled by a 
bona fide family arrangement which 
is fair and equitable the fami-y ar- 
rangement is final and binding an 
the parties to the settlement. 

(Para 10} 


Where the family arrangement 
‘was oral and the mutation petition 
was merely filed before the Court of 
the Assistant Commissioner for ir- 
formation and for mutation in pur- 
suance of the compromise, 


Held, that the compromise wes 
not required to be registered. Even 
if the family arrangement was not 
registered it could be used for a col- 
lateral purpose, namely, for the pur- 
pose of showing the nature and cha- 
racter of possession of the parties in 
pursuance of the family settlemen:. 
Special Appeal No. 640 of 1965, D/- 
17-5-1966 (All), Reversed, AIR 1973 
All 382, Approved. 

(Paras 38 and 47) 


Held further (Sarkaria J. re- 
serving opinion) that assuming, thet 
the said . document was compulsorily 
registrable the family arrangemert 
being binding on the parties to it 
would operate as an estoppel ky pre- 
venting the parties after having 
taken advantage under the arrange- 
ment to resile from the same pvr try 
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to revoke it, Case law discussed. 
AIR 1947 All 177 and AIR 1972 
Delhi 171 (FB), Distinguished. 

(Paras 39, 44) 
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. M/s, R. K. Garg, S. C. Agarwala 
and V.J. Francis, Advocates for M/s. 
Ramamurti & Co, Advocates, for Ap- 
pellants; Mr. B. D. Sharma, Advo- 
eate, for Respondents Nos. 4 and 5. 


FAZL ALI, J. (for himself and 
on behalf of Krishna Iyer . J.):— 
This is an appeal by special leave 
against the judgment of the Allaha- 
bad High Court dated May 17, 1966 
by which the appeal against the 
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decision of a Single Judge of the 
High Court rejecting the writ peti- 
tion of the appellants had been dis- 
missed. An application for granting 
a certificate for leave to appeal to 
this Court was made by the appel- 
lants before the High Court which 
was also dismissed by order of the 
High Court dated August 7, 1967. 


2. The case had a rather 
chequered career andthe disputes be- 
tween the parties were sometimes 
settled and sometimes re-opened. 
In order, however, to understand the 
point involved in the present appeal, 
it may be necessary to enter into 
the domain of the contending claims 
of the respective parties put forward 
before the Revenue Courts from 
time to time. To begin with the ad- 
mitted position is that one Lachman 
the last propositor was the tenant 
and the tenure holder of the pro- 
perty in dispute which consists of 
19.73 acres of land contained in Kha- 
tas Nos. 5 and 90 and 19.24 acres of 
land comprising Khatas Nos. 53 and 
904. Lachman died in the year 1948 
leaving behind three daughters, 
namely, Musamat Tikia, Musamat 
Har Pyari and Musamat Ram Pyari. 
Musamat Tikia was married during 
the lifetime of Lachman and the 
appellant No. 1 Kale is the son of 
Musamat Tikia, Thus it would ap- 
pear that after the death of Lach- 
man the family consisted of his two 
unmarried daughters Har Pyari and 
Ram Pyari and his married daughter’s 
son Kale. Under the U. P. Tenancy 
Act, 1939 which applied to the par- 
ties only unmarried daughters inhe- 
rit the property. The first round of 
dispute appears to have arisen soon 
after the death of Lachman in the 
year 1949 when Panchayat Adalat of 
the village was asked to decide the 
dispute between Prem Pal nephew 
of Lachman and the appellant Kale 
regarding inheritance to the property 
left by Lachman, Har Pyari and 
Ram Pyari appear to have been par- 
ties to that dispute and the Pancha- 
yat Adalat after making local enqul- 


ries held that Har Pyari having 
been married had lost her right in 
the estate and Ram Pyari was also 
an heir so long as she was not marri- 
ed and after her marriage the legal 
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heir to the property of Lachman 
would be the appellant Kale, In the 
year 1952 the U. P. Zamindari Abo- 
lition and Land Reforms Act, 1950 
was made applicable to the tenure 
holders also. This Act was further 
amended on October 10, 1954 by Act 
20 of 1954 by which, amongst the 
list of heirs enumerated under the 
statute, “unmarried daughters” was 
substituted by “daughter” only, Ac- 
cording to the appellant in this 
Court as also in the High Court Ram 
Pyari respondent No, 5 was married 
on February 25, 1955 and thereafter 
the appellant filed a petition before 
the Naib Tahsildar,, Hasanpur, for 
expunging the names of respondents 
4 and 5 from the disputed Khatas 
because both of the daughters having 
been married ceased to have any in- 
terest in the property. It was there- 
fore prayed that as the appellant 
was the sole heir to the estate of 
Lachman under Section 36 of the 
U. P. Tenancy Act, 1939, he alone 
should be mutated in respect of the 
property of Lachman. By order dated 
December 5, 1955 the Naib Tahsil- 
dar,’ Hasanpur, accepted the conten- 
tion of the appellant and expunged 
the names of respondents 4 and 5 
from the Khatas in dispute and sub- 
stituted the name of the appellant 
Kale. Soon thereafter on January 
11, 1956, respondents 4 and 5, ie. 
Musamat Har Pyari and Ram Pyari 
daughters of Lachman, filed an ap- 
plication before the Naib Tehsildar 
for setting aside his order dated 
December 5, 1955 which had been 
passed behind their back and with- 
out their knowledge, While this ap- 
plication of respondents 4 and 5 was 
pending adjudication, the Revenue 
Court was informed that talk of 
compromise was going on between 
the parties which ultimately culmi- 
nated in a compromise ora family ar- 
rangement under which the appellant 
Kale was allotted Khatas Nos. 5 and 
90 whereas respondents 4 and 935 
were allctted Khatas Nos. 53 and 204 


as between them. A petition 
was filed on August 7, 1956 
before the Revenue Court in- 


ferming it that a compromise had 
been arrived at and in pursuance 
thereof the names of the parties 
may be mutated in respect of the 
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Khatas which had been allotted to 
them. . This’ petition was signed by 
both the parties and ' ultimately ‘the 
Assistant ` Commissioner, I Class, 
passed an order .dated March 3], 
1957 mutating the name of the ap- 
pellant Kale in' respect of Khatas 


Nos. 5 and 90 and the names of res- 


pondents 4 and 5 in respect of Kha- 
tas Nos. 53 and 204. Thereafter it is 
not disputed that the parties remain- 
ed in possession of the properties al- 
lotted to them and paid land reve- 
nue to the Government, Thus if 
would appear that the dispute be- 
tween the parties was finally settled 
and both ‘the parties accepted the 
same and took benefit thereunder. 
This state of affairs continued until 
the year 1964 when proceedings for 
revision of the records under Section 
8 of the U. P. Consolidation cf 
Holdings Act, 1953 were started in 
the village Hasanpur where the pro- 
perties were situated in the coursa 
of which respondents 4 and 
5 were entered in Form C. E. 
5 as persons: claiming co-tenure- 
holders to the extent of 2/3rd share 
with the appellant Kale who was en- 
tered in the said form as having 
1/3rd share in all the Khatas. In 
view of this sudden change of tha 
entries which were obviously contrary 
to the mutation made in pursuance of 
the family arrangement entered’ in- 
to between the parties in 1956, the 
appellant Kale filed his objections 
before the Assistant Consolidation Of- 
ficer for changing the entries in res- 
pect of those Khatas. ‘As the ` Assis- 
tant Consolidation Officer found that 
the dispute was a complicated one he 
by his order dated May 7, 1964 re- 
ferred the matter to the. Consolida- 
tion Officer, It might be mentioned 
here that when the proceedings for 
revision of the records were started, 
while the appellant filed his objec- 
tions, respondents 4 and 5 seem to 
have kept quiet and filed no cbjec- 
tions at all. In fact under Sec. 9 (2) 
of the U. P. Consolidation of Hold- 
ings Act, 1953, the respondents could 
have filed their objections, if they 
were aggrieved by the entries made 
on the basis of the compromise. 
Sub-section (2) of Section 9 of the 
U. P. Consolidation of Holdings Act 


runs thus: 


ALR: 


“Any person to whom a notice 
under sub-section (1) has been sent; 
or. any other person interested may, 
within 21 days of the receipt of no- 
tice, or of the publication under sub- 
section (1), as the case may be, file, 
before the Assistant Consolidation 
Officer, objections in respect thereof 
disputing the correctness or nature 
of the entries in the records or in 
the extracts furnished therefrom, or 
in the Statement of Principles, or the 
need for partition.” 


This is a very important circum- 
stance which speaks volumes against 
the conduct of the respondent which 
will be referred to in detail in a la- 
ter part of our judgment and seems 
to have been completely brushed 
aside by all the Courts. 


- 8. The Consolidation Officer to 
Whom the dispute was referred; by 
his order dated July 27, 1964, fram- 
ed a number of issues, and after try- 
ing the suit; removed the name of 
the appellant Kale from XKhatas 5 
and 90 and ‘substituted the-names of 
appellant No. 2 Musamat Tikia and 
those of respondents 4 and 5. We 
might also mention here that for the 
first time respondents 4 and 5 raised 
a dispute before the Consolidation 
Officer denying that the appellant 
Kale was the grandson of Lachman. 
The Consolidation Officer framed an 
issue on this question and after tak- 
ing evidence clearly found that the 
əbjection raised by respondents 4 
and 5 was absolutely groundless and 
that the appellant Kale - was un- 
doubtedly the grandson of Lachman. 
The Consolidation Officer pointed out 
that even before the Panchayat Ada- 
lat as also in the mutation petition 
which was filed before the Naib 
Tahsildar respondents 4 and 5 never 
disputed that the appellant- Kale 
was the grandson of Lachman being 
the son of his daughter Musamat 
Tikia who is appellant No. 


4, Thereafter the appellant 
and the respondents 4 and 5 filed an 
appeal before the Settlement Officer 
who by his order dated November 
28, 1964, restored the mutation made 
by the Naib Tahsilder on the basis 
of the compromise, namely the ap- 
pellant was mutated in respect’ of 
Khatas Nos. 5 and 90 and respon- 
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dents 4 and 5 in respect of Khatas 
Nos. 53 and 204. 


5. Thereafter respondents 4 
5 and filed a revision petition before 
the Deputy Director of Consolidation 
who by his order dated January 22, 
1265, reversed the order of the Settle- 
ment Officer and expugned the 
name of the appellant Kale from Kha- 
tas Nos. 5 and 90 and recorded the 
name of respondent No. 5 Musamat 
Ram Pyari in respect of these Kha- 
tas on the ground that she was the 
sole tenure holder in respect of 
those Khatas, 


6. Thereafter the appellant 
Kale and his mother Musamat Tikia 
appellant No. 2 filed a writ petition 
in the Allahabad High Court against 
the order of the Deputy Director of 
Consolidation. The writ petition was 
heard in the first instance by a Single 
Judge who dismissed the petition up- 
holding the order of the Deputy 
Director of Consolidation, The ap- 
pellant then filed a special appeal to 
the Division Bench of the Allahabad 
High Court which also affirmed the 
judgment of the Single Judge and 
dismissed the appeal — hence this 
appeal by special leave. 


T. In support of the appeal 
Mr. Garg appearing for the appellants 
submitted two points of law before 
us. In the first place he argued that 
the grounds on which the Courts be- 
low have not given effect to the 
family arrangement arrived at .be- 
tween the parties in 1956 culminat- 
ing in the mutation in 1957 are not 
legally sustainable, -The- High Court 
took an erroneous -view' of the ‘ law 
in: rejecting the compromise on’ the 
ground that it was not registered. It 
was argued that an oral family ar- 
rangement had already taken place 
earlier and a petition before the Naib 
Tahsildar was'‘merely for’ the infor- 
mation: of ‘the Court for the purpose 
of rautation of the names of the- ‘par- 
ties ‘in’ pursuance ‘of the- compromise 
and, therefore, no ‘question of’ regis- 
tration: of the compromise | ‘in ' this 
case arose. 
ed that even. if the ‘eémpromise’ was 
unregistered - it would -undoubtedly 
operate’ as a- clear’ estoppel against 
the respondents 4'and' 5 who having 
taken benefit: thereunder: and having 
remained- in-spossession of- ‘the .Jands 


Secondly it was contend- 
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for more than seven years cannot 
be ‘allowed to revoke the comprosie. 


8. Mr. Sharma learned coun- 
sel appearing for the respondents 
raised the following contentions be- 
fore us: 

(1) that the appellants never 
pleaded any oral family arrangement; 


(2) that the family arrangement 
relied upon by the appellants was 
not bona fide and was fraudulent as 
the consent of respondents 4 and 5 
was obtained by fraud or undue in- 
fluence; 


(3) that the appellants themsel- 
ves gave a complete go bye to the 
family arrangement in the case which 
they made out before the Revenue 
Courts and have merely taken ad- 
vantage of a stray observation made 
by the Deputy Director of Consolida- 
tion; 

(4) that the petition filed before 
the Naib Tahsildar embodied the 
terms and conditions of the compro- 
mise and as such was compulsorily 
registrable under the Registration Act, 
and being unregistered it was inad- 
missible in evidence; 


(5) that at any rate the family 
arrangement was not proved by the 
appellants as a fact; 


(6) that the doctrine of estoppel 
would not apply because the’ family 
arrangement being compulsorily re- 
gistrable there can be no estoppel 
against the statute; and ' 


(7) that. the nds. of the Re- 
venue Courts being essentially find- 
ings of' fact, this Court would not in- 
terfere,-:unless there was--a sufficient 
error: of, law apparent on the face of 
the record. 


9, ‘Before. dealing ‘with the 
respective: contentions put forward by 
the parties, we would ‘like to . discuss 
in’ general the ‘effect and“ value of 
family arrangements } entered. into 
between’ thé parties ‘with a view to 
resolving - disputes. once for all. By 
virtue ofi a “family™: settlement’ or 
arrangément members of a' family des- 
cending from ‘a common ancestór or a 
near relation seek to sink their diffe- 
rences and disputes, Sed ae resolve 
their:conflicting claims? disputed 
titles"once for -'‘all’ in Seder to buy 
peace of mind’ and bring: about com- 
plete. harmony © and goodwill;in the 
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family. The family arrangements are 
governed by a special equity peculier 
to themselves and would be enforced 
if honestly made, In this connection, 
Kerr in his valuable treatise “Kerr on 
Fraud” at p. 364 makes the following 
pertinent observations regarding tke 
nature. of the family arrangement 
which may be extracted thus: 


“The principles which apply to 
the case of ordinary compromise þe- 
tween strangers, do not equally apply 
to the case of compromises in the 
nature of family arrangements, Family 
arrangements are governed by a spe- 
cial equity peculiar to themselves, and 
will be enforced if honestly made, al- 
though they have not been meant as a 
compromise, but have proceeded from 
anerrorof all parties, originating in 

istake or ignorance of fact as to what 
their rights actually are, or of the 
points on which their rights actually 
depend.” 


The object of the arrangement is t3 
protect the family from long drawn 
litigation or perpetual strifes whica 
mar the unity and solidarity of th= 
family and create hatred and bad 
blood between the various members 
of the family. To-day when we ar2 
striving to build up an egalitarian so- 
ciety and are trying for a complet= 
reconstruction of the society, 19 
maintain and uphold the unity and 
homogeneity of the family which ul- 
timately results in the unification of 
the society and, therefore, of the en- 
tire country, is the prime need of 
the hour. A family arrangement by 
which the property is equitably divi- 
ded between the various contenders 
so as to achieve an equal distribution 
of wealth instead of concentrating the 
same in the hands of a few is un- 
doubtedly a milestone in the admin- 
istration of social justice. That is 
why the term “family” has to be 
understood in a wider sense so as to 
include within its fold not only close 
relations or legal heirs but even 
those persons who may have some 
sort of antecedent title, a semblance 
of a claim or even if they have a 
spes successionis so that future dis- 
putes are sealed for ever and the 
family instead of fighting claims 
inter se and wasting time, money 
and energy on such fruitless or futile 


litigation is able to devote its atten- 


A.I. R. 
tion to more constructive work in 
the larger interest of the country. 


The Courts have, therefore, leaned in 
favour of upholding a family ar- 
rangement instead of disturbing the 
same on technical or trivial grounds. 
Where the Courts find that the fami- 
ly arrangement suffers from a legal 
lacuna or a formal defecttherule of 
estoppel is pressed into service and is 
applied to shut out plea of the per- 
son who being a party to family ar- 
rangement seeks to unsettle a settled 
dispute and claims to revoke the 
family arrangement under which he 
has himself enjoyed some material 
benefits. The Jaw in England on this 
point is almost the same. In Hals- 
bury’s Laws of England, Vol. 17, 
Third Edition, at pp. 215-216, the fol- 
lowing apt observations regarding the 
essentials of the family settlement 
and the principles governing the 
existence of the same are made: 


“A family arrangement is an 
agreement between members of the 
same family, intended to be general- 
ly and reasonably for the benefit of 
the family either by compromising 
doubtful or disputed rights or by 
preserving the family property or the 
peace and security of the family by 
avoiding litigation or by saving its 
honour. 

The agreement may be implied 
from a long course of dealing, but it 
is more usual to embody or to effec- 
tuate the agreement in a deed to 
which the term “family arrangement” 
is applied. 


Family arrangements are govern- 
ed by principles which are not ap- 
plicable to dealings between stran- 
gers. The court, when deciding the 
rights of parties under family ar- 
rangements or claims to upset such 
arrangements, considers what in the 
broadest view of the matter is most 
for the interest of families, and has 
regard to considerations which, in 
dealing with transactions between 
persons not members of the same 
family, would not be taken into ac- 
count. Matters which would be fa- 
tal to the validity of similar transac- 
tions between strangers are not ob- 
jections to the binding effect of 
family arrangements.” 


10. In other words to put the 
binding effect and the essentials of 
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a family settlement in a  concretised 
form, the matter may be reduced 
into the form of the following pro- 
positions: 

(1) The family settlement must 
be a bona fide one so as to resolve 
family disputes and rival claims by 
a fair and equitable division or al- 
lotment of properties between the 
various members of the family; 

(2) The said settlement must be 
voluntary and should not be induced 
bv fraud. coercion or undue influ- 
ence; 

(3) The family arrangements may 
be even oral in which case no regis- 
tration is necessary; 


(4) It is well settled that regis- 
tration would be necessary only if 
the terms of the family arrangement 
are reduced into writing. Here also, 
a distinction should be made be- 
tween a document containing the 
terms and recitals of a family ar- 
rangement made under the document 
and a mere memorandum prepared 
after the family arrangement had al- 
ready been made either for the pur- 
pose of the record or for information 
of the court for making necessary 
mutation. In such a case the memo- 
randum itself does not create or 
extinguish any rights in immoveable 
properties and therefore does not fall 
within the mischief of Section 17 (2) 
(sic) (Sec. 17 (1) (b)?) of the Regis- 
tration Act and is, therefore, not 
compulsorily registrable; 


(5) The members who may be 
parties to the family arrangement 
must have some antecedent title, 
claim or interest even a _ possible 
claim in the property which is 
acknowledged by the parties to the 
settlement, Even if one of the par- 
ties to the settlement has no title 
but under the arrangement the other 
party relinquishes all its claims ` or 
titles in favour of such a. person and 
acknowledges him to be the sole 
owner, then the antecedent title 
must be assumed and the family ar- 
rangement will be upheld and the 
Courts will find no difficulty in giv- 
ing assent to the same; 


(6) Even if bona fide disputes, 
present or possible, which may not 
involve legal claims are settled by a 
bona fide family arrangement which 
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is fair and equitable the family ar- 
rangement is final and binding on 
the parties to the settlement. 


11. The principles indicated 
above have been clearly enunciated 
and adroitly adumbrated in a long 
course of decisions of this Court as 
also those of the Privy Council and 
other High Courts, which we shall 
discuss presently, 


12. In Khunni Lal v. Gobind 
Krishna Narain, (1911) 38 Ind App 
87, 102 (PC) the statement of law 
regarding the essentials of a valid 
settlement was fully approved of by 
their Lordships of the Privy Coun- 
cil. In this connection the High 
Court made the following observa- 
tions which were adopted by the 
Privy Council: 


“The learned judges say as fol- 
lows: 


“The true character of the tran- 
Saction appears to us to have been a 
settlement between the several mem- 
bers of the family of their disputes, 
each one relinquishing all claim in 
respect of all property in dispute 
other than that falling to his share, 
and recognizing the right of the 
others as they had previously assert- 
ed it to the portion allotted to them 
respectively, It was in this light, 
rather than as conferring a new dis- 
tinct title on each other, that the 
parties themselves seem to have re- 
garded the arrangement, and we 
think that it is the duty of the 
Courts to uphold and give full effect 
to such an arrangement.” 


Their Lordships have no hesita- 
tion in adopting that view.” 


This decision was fully endorsed by 
a later decision of the Privy Council 
in Mt. Hiran Bibi v. Mt. Sohan Bibi, 
AIR 1914 PC 44. 


13. In Sahu Madho Das v. 
Mukand Ram, (1955) 2 SCR 22, 42. 
43 = (AIR 1955 SC 481, 490, 491) 
this Court appears to have amplified 
the doctrine of validity of the fami- 
ly arrangement to the farthest possi- 
ble extent, where Bose, J., speaking 
for the Court, observed as follows: 


“It is well settled that a com- 
promise or family arrangement is 
based on the assumption that there 
is an antecedent title of some sort in 
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the parties and the agreement ack- 
nowledges and defines what that title 
is, each party relinquishing all claims 
to property other than that falling 
to his share and recognising the 
right of the others, as they hed pre- 
viously asserted it, to the portions 
allotted to them respectively. That 


explains why no conveyance is re- 
quired in these cases to pass the 
title from the one in whom it resl- 


des to the person receiving it under 
the family arrangement. It 1s as- 
sumed that the title claimed by the 
person receiving the property under 
the arrangement had always resided 
in him or her so far as the property 
falling to his or her share is con- 
cerned and therefore no conveyance 
is necessary. But, in our opinion, 
the principle can be carried further 
and so strongly dc the Courts lean 
in favour of family arrangements 
that bring about harmony in a fami- 
ly and do justice to its various mem- 
bers and avoid in anticipation, future 
disputes which might ruin them all, 
and we have no hesitation in taking 
the next step (fraud apart) and up- 
holding an arrangement under whic 
one set of members abandons all 
claim to all title and interest in all 
the properties in dispute -and ack- 
nowledges that the sole and absolute 
title to all the properties resides in 
only one of their number (provided 
he or she had claimed the whole and 
made such an assertion of- titla) and 
are content to take such properties 
‘as are assigned to their. shares as 
gifts pure and simple from him or 
her, or as a conveyance for. conside- 
ration when consideration is pre- 
sent.” 


14. . In Ram Charan. Das v. 
Girjanandini Devi, (1965) 4 SCR $841 
at pp. 850-851 = (AIR.1966 SC 323 
at p. 329) this Court observed as fol- 
lows ee OS K z5 

O “Courts: give. effect.: to- a., family 
‘settlement, upon .the. broad and ,gene- 
ral. ground that-its object is to settle 
existing or future disputes regarding 
_property amongst .members of a ‘fami- 
ly, The: word ‘family’ in the context 
is not to be understood ina rarrow 
‘sense Of being a ‘‘group~ of! persons 
‘who 'arerecognised in-law ‘as having 
‘a tight of succéssicri or‘ having’ a 
“claim: to'a ‘share-in the’ “property in 
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ISPU Eira aia ase. ASS Seek: The 
consideration for such a settlement, 
if one may put it that way, is the 
expectation that such a settlement 
will result in establishing or ensur- 
ing amity and goodwill amongst per- 
sons bearing relationship, with one 
another. That consideration having 
been passed by each of the dispu- 
tants the settlement consisting of 
recognition of the right asserted by 
each other cannot be permitted to 
be impeached thereafter.” 


15. In Tek Bahadur Bhujil v. 
Debi Singh Bhujil, AIR 1966 SC 292, 
295 it was pointed out by this Court 
that a family arrangement could be 
arrived at even orally and registra- 
tion would be required only if it 
was reduced into writing, It was also 
held that a document which was no 
more than a memorandum of what 
had been agreed to did not require 
registration. This Court had observ- 
ed thus: 


| “Family arrangement as such 
can be arrived at orally. Its terms 
may be recorded in writing as a 
memorandum of what had been ag- 
reed upon between the parties. The 
memorandum need not be prepared 
for the purpose 6f being used as a 
document on which future title of 
the parties be founded, It is usually 
‘prepared as'a record of what had 
been agreed upon so that there be no 
hazy notions about it in future. It is 
only when the ‘parties reduce’ the 
family arrangement in writing with 
the purpose of;using that writing as 
proof of. what. they .had_ arranged 
and, where the arrangement is 
brought about by-..the document as 
such, that the document. .would re- 
quire registration as it is then that 
it would be ‘a document of. title de- 
claring';for future ,;what rights. in 
what: properties the parties possess.” 


fatter, 


held: that even. the’ ‘disputes . based 
‘upon ‘ignorance: of: the parties: as to 
their ‘rights were- sufficiént fo sustain 


the ‘family. arrangement. -In this. con- 
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nection this Court observed as fol- 
lows: kin l 


‘It will be seen from the’ said 


passage that a family arrangément 
resolves family disputes, and ~ that 
even disputes based upon ignorance 


of parties as to their rights may af- 


ford a sufficient ground to sustain 


it. 


x x x x x 

Briefly stated, though conflict of 
legal claims in praesenti or in futuro 
is generally a condition for the vali- 
dity of a family arrangement, it is not 
necessarily so. Even bona fide dis- 
putes, present or possible, which may 
not involve legal: claims will suffice. 
Members of a joint Hindu family may, 
to maintain peace or to bring about 
harmony in the family, enter into such 
a family arrangement, If such an ar- 
rangement is entered into bona fide 
and the terms thereof are fair. in the 
circumstances of a particular case, 
Courts will more readily give assent to 
such an arrangement than to avoid it.” 


17. In Krishna Biharilal v. 
Gulabchand, (1971) Supp. SCR 27, 34 
= (AIR 1971 SC 1041) it was pointed 
out that the word ‘family’ had a very 
wide connotation and could not be 
confined only to a group of persons 
who were recognised by law as having 
a right of succession or claiming to 
have a share. The Court then observ- 
ed: 

“To consider a settlement as a 
family arrangement, it is not neces- 


sary that the parties to the compro- ` 


mise should all belong to one family. 


‘“As observed by this Court in 
Ram Charan Das v. Girjanandini 
Devi, (1965) 3 SCR 841 at pp. 850 
and 851 = (AIR 1966 SC 323 at 
p. 329) — the word “family” in the 
context of a family arrangement is 
not to -be understood in a narrow 
sense of being a group of persons 
who are recognised in law as hav- 
ing a right of succession or having a 
claim to a share in the property in 
dispute, If the dispute which is set- 
tled is one between near relations 
then the settlement of such a dis- 
pute can be considered as a family 
arrangement — See Ramcharan 
Das’s case. 


- The ‘courts lean strongly in fa- 
vour of family arrangements to bring 
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about harmony in a family and do 
justice ‘to ‘its. various’ members and 
avoid in anticipation future disputes 
which might ruin them all.” 


© B: In a recent decision of 
this Court in S. Shanmugam Pillai, 
v. K. Shanmugam Pillai, (1973) 2 
SCC 312 = (AIR 1972 SC 2069) the 
entire case law was discussed and this 
Court observed as follows: 


“If in the interest of the family 
properties or family peace the close 
relations had settled their disputes 
amicably, this Court will be reluc- 
tant to disturb the same. The courts 
generally lean in favour of family 
arrangements. 

x x x x x 


Now turning to the plea of fami- 
ly arrangement, as observed by this 
Court in Sahu Madho Das v. Mukand 
Ram, (1955) 2 SCR 22 = (AIR 1955 
SC 481) — the courts lean strongly 
in favour of family arrangements 
that bring about harmony in a 
family and do justice to its various 
members and avoid, in anticipation, 
future disputes which might ruin 
them all. As observed in that case 
the family arrangement can as a 
matter of law be inferred from a 
long course’ of dealings between the 
parties, 


In Maturi Pullaiah v, Maturi 
Narasimham, AIR 1966 SC 1836 — 
this Court held that although con- 
flict of legal claims in praesenti or 
in futuro is generally a condition for 
the validity of family arrangements, 
it is not necessarily so, Even bona 
fide disputes present or possible, 
which may not involve legal claims 
would be sufficient, Members of a 
joint Hindu family may, to maintain 
peace or to bring about harmony in 
the family, enter into such a family 
arrangement, If such an agree- 
ment is entered into bona fide and 
the terms thereto are fair in the cir- 
cumstances of a particular case, the 
courts would more readily give as- 
sent to such an agreement than to 
avoid it.” 


19, Thus it would appear from 
a review of the decisions analysed 
above that the Courts have taken a 
very liberal and broad view of the 
validity of the family settlement and 
have always tried to uphold it and 
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maintain it, The central idea in the 
approach made by the Courts is that 
if by consent of parties a matter has 
been settled, it should not be allow- 
ed to be re-opened by the parties to 
the agreement on frivolous or un- 
tenable grounds. 


20. A Full Bench of the Alla- 
habad High Court in Ramgopal v. 


Tulshi Ram, AIR 1928 All 641, 649 
has also taken the view that a 
family arrangement could be oral 


and if it is followed by a petition in 
Court containing a reference to the 
arrangement and if the purpose was 
merely to inform the Court regard- 
ing the arrangement, no registration 
was necessary. this connection 
the full bench adumbrated the fol- 
lowing propositions in answering the 
reference: 

. "We would, therefore return the 
reference with a statement >f the 
following general propositions: 

With reference to the first ques- 
tion: 

(1) A family arrangement can be 
made orally. 

(2) If made orally, there b2ing no 
document, no question of registration 
_ arises, 

With reference to 
question: 

(3) If though it could hawe been 
made orally, it was in fact reduced 
to the form of a “document” regis- 
tration (when the value is Rs, 100 
and upwards) is necessary. 


(4) Whether the terms have 
been “reduced to the form of a 
document” is a question of act in 
each case to be determined upon a 
consideration of the nature and 
phraseology of the writing and the 
circumstances in which and tne pur- 
pose with which it was written. 


(5) If the terms were not “reduc- 
ed to the form of a document”, re- 
gistration was not necessary (even 
though the value is Rs. 100 or up- 
wards); and, while the writing can- 
not be used as a piece of evidence 
for what it may be worth, e.g. as 
corroborative of other evidence or 
as an admission of the transaction or 
as showing or explaining conduct. 

(6) If the terms were “reduced 
to the form of a- document” and, 
though the value was Rs, 10€ or up- 


the second 


wards, it was not registered, the ab- 
sence of registration makes the docu- 
ment inadmissible in evidence and is 
fatal to proof of the arrangement 
embodied in the document.” 

21. Similarly in Sitale Baksh 
v. Jang Bahadur, AIR 1933 Oudh 347 
348, 349 it was held that where a 
Revenue Court merely gave effect to 
the compromise, the order of the 
Revenue Court did not require regis- 
tration, In this connection the fol- 
lowing observations were made: 


“In view of this statement in 

Para. 5 of the plaint itis hardly 
open to the plaintiffs now’ to urge 
that Ex. 1, the compromise, requir- 
ed registration when they themselves 
admit that it was embodied in an 
order of the Revenue Court and 
that it was given effect to by the 
Revenue Court ordering mutation in 
accordance with the terms of the 
compromise, x x x 
We hold that as the Revenue Court 
by its proceedings gave effect to this 
compromise, the proceedings and 
order of the Revenue Court did not 
require registration.” 
Similarly in a later decision of the 
same Court in Mst. Kalawati v. Sri 
Krishna Prasad, ILR 19 Luck 57 at 
page 67 = (AIR 1944 Oudh 49 at 
p. 54) (FB) it was observed as fol- 
lows: 

“Applying this meaning to the 
facts of the present case, it seems 
to us that the order of the mutation 
court merely stated the fact of the 
compromise having been arrived at 
between the parties and did not 
amount to a declaration of will. The 
order itself did not cause a change of 
legal relation to the property and 
therefore it did not declare any right 
in the property.” 


22. The same view was taken 
in Bakhtawar v. Sundar Lal, AIR 
1926 All 173 at p. 175 where Lindsay, 
J., speaking for the Division Bench 
observed as follows: 


“It is reasonable to assume that 
there was a bona fide dispute be- 
tween the parties which was even- 
tually composed, each party recog- 
nizing an antecedent title in the 
other. In this view of the circum- 
stances I am of opinion that there 
was no necessity to have this peti- — 
tion registered. It does not in my 


1976 
opinion purport to create, . assign, 
limit, extinguish or . declare within 
the meaning of these expressions as 
used in Section 17 (1) (b) of the Re- 
gistration Act. It is merely a recital 
of fact by which the Court is in- 
formed that the parties have come 
to an arrangement.” 


23. Similarly the Patna High 
Court in Awadh Narain Singh v. 
Narain Mishra, AIR 1962 Pat 400 
pointed out that a compromise peti- 
tion not embodying any terms of 
agreement but merely conveying in- 
formation to the Court that family 
arrangement had already been arriv- 
ed at between the parties did not re- 
quire registration and can be looked 
into for ascertaining the terms of 
family arrangement. This is what 
actually seems to have happened in 
the present case when the mutation 
petition was made before the Assis- 
tant Commissioner. 


24. This Court has also clear- 
ly laid down that a family arrange- 
ment being binding on the parties 
to the arrangement clearly operates 
as an estoppel so as to preclude any 
of the parties who have taken ad- 
vantage under the agreement from 
revoking or. challenging the ` same. 
We ‘shall deal with this point a lit- 
tle later when we consider the argu- 
ments of the respondents on the 
question of the estoppel. In the light 
of the decisions indicated above, we 
shall now try to apply the princi- 
ples laid down by this 
the other Courts to the facts of the 
present case. 


25. It would be seen that 
when the name of the appellant No.1 
Kale was mutated in respect of the 
Khatas by the Naib Tahsildar by 
his order dated December 5, 1955 
which is mentioned at p. 4 of the 
Paper Book respondents 4 and 5 filed 
an application for setting aside that 
order on the ground that they had 
no knowledge of the ‘proceedings. 
Subsequently a compromise was en- 
tered into between the parties a re- 
ference to which was made. in the 
compromise. petition filed before the 
Revenue Court on August 7, 1956. A 
perusal of this compromise petition 
which appears at pp. 15 tó 18 of the 


_,Paper. Book would clearly show two 
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things — (1) that the petition clear- 
ly and explicitly mentioned that a 
compromise had already been made 
earlier; and (2) that after the al- 
lotment of the Khatas to the respec- 
tive parties the parties shall be per- 
manent owners thereof. The opening . 
words of the petition may be ex- 
tracted thus: 


“It is submitted that in the above 


suit a compromise has been made 


mutually between the parties.” 

It would appear from the order of 
the Assistant Commissioner, Ist 
Class, being Annexure 4 in Writ 
Petition before the High Court, ap- 
pearing at page 16 of the Paper Book 
that the parties sought adjournment 
from the Court on the ground: that 
a compromise was being made, In 
this connection the Assistant Com- ' 
missioner, Ist Class, observed as fol- 
lows: 

_ “On 1ith January 1956 Mst. Har 
Piari and Ram Piari gave an appli- 
cation for restoration in the . court 
of Naib Tahsildar on the ground that 
they were not informed of the case 
and they were aggrieved of his order 
passed on 5th December 1955. On 
this application he summoned the 
parties and an objection was filed 
against the restoration application. 
The parties sought adiournment on 
the ground that a compromise was 
being made. 


The parties filed compromise þe- 
fore the Naib Tahsildar according to 
which two lists were drawn, one of 
these is to be entered in the name of 
Kale and the other in the name of 
Har Piari and Ram Pjiari.” 

This shows that even before the 
petition was filed before the Assis- 
tant Commissioner informing him 
that a compromise was being’ made, 
the parties had a clear compromise 
or a family arrangement in contem- 
plation for which purpose an ad- 
journment was taken, These facts 
coupled together unmistakably show 
that the compromise or family ar- 
rangement must have taken place 
orally before the petition was filed 
before the Assistant Commissioner 
for mutation of the names of the 
parties in pursuance of the compro- 
mise. The facts of the present case 
are therefore clearly covered by the 
authorities of this. Court and the 
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other High Courts which laid -lown 
that a:document which is in: the na- 
ture ‘of a memorandum of an ‘earlier 
family arrangement. and. which is fil- 
ed before the Court for.its informa- 
tion for mutation of names is’ not 
compulsorily registratle- and therefore 
can used in evidence of the tami- 
ly arrangement and is ‘fmal ‘and 
binding on the parties, The Deputy 
Director of- Consolidation respondent 
No. 1 as also the High. Court were, 
therefore, wrong in taking the view 
that in absence of ' registration the 
family’ arrangement. .could . not be 
sustained, ..We. might mention here 
that in taking. this view, the High 
Court of Allahabad completely over- 
looked its own previous. decisiors. on 
this point which were definitely 
binding on it, This, therefore, dis- 
posés of the ‘first contention ‘of . the 
learned counsel for the respondents 
that as the famiy arrangement. hav- 
ing „peen reduced into the formi of a 
document which. was presented _ be- 
fore “the Assistant. ‘Commissioner “was 
unregistered it’ is nct admissible ‘and 
should be a aea from! _, considera- 
tion, 


26. it was Sue E > 
the respondents- that the family 'ar- 
rangement was not -bona a -for 
two reasons:. : 


(1) that it sought:'to give’ pró- 
perty to the appellent No, -1- Kale 
who ‘was nota ‘legal: heir to: the 
estate of ‘Lachman, because in view 
of the U, P. Land Reforms (Amend- 
ment) Act ‘20 of.1954° Mst; Ram Piari 
even after being married. coul re- 
tain the property, and ‘so -long :as 
she was there the pias lak no 
right, and 


(2Y that - the family arran renent 
was brought about by fraud. or, un- 
due - influence. 


27, As’ regards the first ` pirit 
it appears’ to us to be wholly unten- 
able in‘law. From the principles en- 
unciated by us and the case law dis- 
cussed above, it. is absolutély clear 
that’ the word ‘family’ cannot, be con- 
strued in a narrow sense so as to 
confine the parties to the family ar- 

rangement only to sersons who have 
a legal title to-the property. Even 
so it cannot be disputed that the 
appellant Kale being the grandson 
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of. Lachman and therefore a rever- 
śioner at the time when the talks 
for compromise took place was un- 
doubtedly a- prospective heir and 
also: a member of the family. Since 
respondents 4 and 5 . relinquished 
their claims in favour ‘of:the appel- 
lant Kale in respect of Khatas 5 and 
90 the appellant, according to the 
authorities mentioned above, would 
be deemed to have : antecederit title 
which was “acknowledged | by respon- 
dents 4 and 5. Apart from this there 
is one, more important consideration 
which: clearly shows that the family 
arrangement was undoubtedly a 
bona fide. settlement of . disputes. 
Under the family arrangement as 
referred to in the mutation petition 
the respondents 4 and 5 were given 
absolute and permanent rights in 
the lands in’ dispute. In 1955 when 
the compromise is alleged to have 
taken place the Hindu Succession 
Act, 1956, was not passed and res- 
pondents ° 4 and 5..would have only a 
limited, interest. even if they, had : gab 
the entire property. -which. would 
ultimately pass:to.the appellant Kale 
after. their death, . The respondents | 4 
and 5-thought, that it would be .a 
good bargain if by dividing. the pro- 
perties equally they could retain part 
of the properties as absolute: owners. 
At that ‘time they did not -know 
that the . Hindu Succession Act 
would be passed-a few months later. 
Finally. the compromise. sought to 
divide. the - properties between ‘the 
children of Lachman,-. namely; | his 
two daughters and his daughter’ s son 
the appellant Kale in equal .shares 
and was, therefore, both fair and 
équitable. In fact ie ‘respondents 4 
and .5’ would’ have got all the tands 
the total area of which would > be 
somewhere about’ 39 acres they 
might ‘have to give away ‘a’ substan- 
tial portion in view of the. ceiling 
law, We have, therefore to see “the 
circumstances prevailing not ‘after 
the order of the Assistant ‘Commis- 
sioner was passed on the mutation 
petition but at the time,-when ° the 
parties’ sat’ down together ‘to iron 
out their differences. - Having regard 


to the. circumstances indicated above, 
we cannot conceive of a more just 
and ‘equitable division of the proper- 
ties a what appears to have’ ‘been 
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done by the family arrangement. In 
these circumstances,. : .therefore,! 1t 
cannot be. said that: the family.. set- 
tlement was not bona fide. Moreover 
respondents 4 and 5 had. at no stage 
raised the issue before the Revenue 
Courts or even before the High Court 


that the settlement - was not 
bona fide. The High Court as 
also respondent No. 1 have both 


proceeded on the footing that the 
compromise was against the statutory 
provisions of law or that it was not 
registered although-it should have 
been registered under the Registra- 
tion Act. 


28. There is yet one more in- 
trinsic circumstance which shows 
that the compromise was an abso- 
lutely bona fide transaction. It would 
appear that at the time of the com- 
promise respondent 5 Ram Pyari 
was faced with a situation when her 


marriage in 1955 was not so far 
proved, If she was absolutely cer- 
tain that her marriage. had taken 


place in 1955 she would, not have 
agreed to the terms at all. On the 
other hand if she. thought that she 
might not be able.to prove that her 
marriage took place in 1955 and if 
it was shown that she had married 
before 1955 then she would be com- 


pletely. disinherited and would get 
nothing at. all with the result, . that 


the appellact Kale would get the en- 
tire property, On the.other hand the 
appellant must have similarly 
thought that a bird in hand is worth 
two in the bush. So long’ as Ram 
Pyari was alive he ‘would ‘not be 
able: to enjoy the’ property and 
would -have to wait till- her death. 
It was, therefore, better ‘to take half 
of the property immediately: as a 
permanent ‘tenure holder and ‘'give 
the half-to the daughters of Lach- 
man, ‘namely, “Har Pyari and: Ram 
Pyari. “Thus under: ‘the ‘terms : of 
the ‘compromise both, the parties got 
substantial benefits and ‘it was -on 
the ‘whole’ a ‘very fair and’‘equitable 
bargain. In these” ' circumstances, 
therefore, the parties struck a; just 
balance and,,a..fair .and beneficial 
settlement which put: an end to their 
disputes, por ty T Po a, 

= 29;.: Coming oto «they second 
plank cf attack: against.: the family. 
settlement. that-it was brought about 


by. duress or. undue -influence or 
fraud, there. is not an iota of evi- 
dence. or a.whisper: of an allegation 
by respondents 4 and 5 either in the 
Revenue .Courts or in the High 
Court, Even before respondent No. 
1, where. respondents 4 and'5 were 
the petitioners they never questioned 
the compromise on the ground that it 
was fraudulent on a point of fact. It 
is well-settled that allegations of 
fraud: or undue influence must first 
clearly be pleaded and then proved 
by clear and cogent evidence, There 
was neither pleading nor proof of 
this fact by respondents 4 and 5. 
Moreover, it may be mentioned that 
even in their objections before the 
Assistant Commissioner for setting 
aside the previous mutation made in 
favour of the appellant Kale the 
only ground taken by the respon- 
dents 4 and 5 was that the order 
was passed without their knowledge. 
Lastly the petition filed . before the 
Assistant. Commissioner for mutating 
the lands in pursuance of the com- 
promise was signed by both the par- 
ties who were major and who knew 
the consequences thereof, In these 
circumstances, therefore, the argu- 
ment of the learned counsel for the 
respondents that the compromise was 
fraudulent appears to be a pure 
after-thought and is not at all justi- 
fied by any evidence, This contention 
must therefore be overruled, 


- 30. It was also suggested by 
Mr. Sharma that before the Revenue 
Courts -the appellant Kale tried to 
show by producing a false Kutumb 
Register.that respondent No, 5 Ram 
Pyari was married before 1955 so 
that being a married daughter she 
may be deprived of. her inheritance 
and: the Revenue, Courts -found .that 
this register was not proved to.. be 
genuine, This, however, .does.:. not 
amount to a plea of fraud but. is a 
matter of evidence., On the. other 
hand- even the. respondents 4 and 5 
had taken ‘the: stand before the Re- 
venue Courts when they .filed their 
joint written statement in 1965 that 
the appellant was not the grandson 
of Lachman a.fact which they. ad- 
mitted :clearly. before the Panchayat 
Adalat as. also ‘before: the - Assistant 
Commissioner when. they. filed the 
mutation - petition, The. - Revenue 
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Courts clearly held that this -plea 
was totally unfounded and was com- 
pletely disproved. Thus even assum- 
ing the argument of Mr. Sharma to 
be correct, both parzies being in pari 
delicto none of them could be al- 
lowed to take advantage of their 
wrong, In fact Mr. Garg counsel 
for the appellants was fair enough 
to give up this plea and clearly 
conceded before the High Court as 
also in this Court that Musamat Ram 
Pyari was married ‘n 1955 as found 
by the Revenue Courts. 


. $821. Another contention that 
was advanced before us by counsel 
for the respondents was that an 
oral family arrangement was never 
pleaded before the Revenue Courts 
and that the appellants relied main- 
lv on the mutation petition as em- 
bodying the terms and conditions of 
the compromise. In our opinion this 
contention, apart from being unten- 
able, is not factually correct. The 
disputes between the appellant Kale 
and respondents 4 and 5 arose only 
after the Naib Tahsildar had, on 
the application of the appellant, 
mutated his name in respect of the 
Khata Numbers in dispute. An ap- 
plication was filed by respondents 4 
‘and 5 for setting aside that order. 
Thereafter both the parties, namely, 
the appellant and respondents 4 and 
5 obtained adjournment from the 
Court on the ground that they were 
going to compromise the dispute. 
Subsequently the mutation petition 
was filed which was signed by bath 
the parties, In the Revenue Courts 
therefore it was the mutation peti- 
tion alone which formed the plead- 
ings of the parties and therefore it 
was obvious that the family arrange- 
ment was pleaded by the appellant 
at the’ first possible opportunity. The 
family arrangement was again reli- 
ed upon before the Consolidation Of- 
ficer in Annexure-5 to the writ peti- 
tion the relevant portion which’ ap- 


pears at page 25 of the Paper Book 


and runs thus: 


. “The parties contested .-the ‘suit 
in the panchayat. They contested. it 
in tahsil also, The plaintiff. produc- 
ed a copy thereof. He produced. a 


copy. of. a compromise in which. the - 


. defendant:-gave half. of. the land.. to 


Kale, treating him as  dheota of 
Lachman, although no party now re- 
members about that compromise.” 


In the final Revenue Court i.e. be- 
fore the Director of Consolidation as 
also before the High Court the com- 
promise was very much relied upon 
by the appellant and a finding against 
the appellant was given both by res- 
pondent No. 1 and by the High 
Court as a result of which this ap- 
peal has been filed before this Court. 
It was suggested by the respondents 
that Respondent No. 1 had merely 
made a stray observation in his 
order. This does not appear to be 
correct, because respondent No. 1 has 
proceeded on the footing that a 
compromise was there but it could 
not be given legal effect because it 
contravened some provisions of the 
law. In this connection the order of 
respondent No. 1 reads thus: 


“Even the orders passed in the 
mutation proceedings on the basis of 
compromise could not maintain as 
Since the mutation proceedings were 
of summary nature and the compro- 
mise of the parties, even if accept- 
ed, was against the provisions. of 
law, as either Smt. Ram Pyari could 
succeed or Kale alone could be deem- 
ed to be the successor of Laxman, 
the last male tenant. There was no 
question of both the parties sharing 
the land in between them on the 
basis of a compromise. made against 
the provisions of law.” 


Respondent No. 1 also indicated in 
his order that the compromise had 
taken place before the . Naib Tahsil- 
dar as alleged by the appellant. 
Lastly both the Single Judge and the 
Division Bench also have proceeded 
on the basis that there was in fact a 
compromise . between the parties but 
have refused to give -effect to the 
compromise because the same was 
not registered. In these circumstan- 
ces, therefore, the contention of the 
respondents 4 and 5 on this score 
must be overruled. wo 


32. ° It was then argued. that - 
the: appellants have -adduced no evi- 
dence to prove that there was. actual- 
ly. a family arrangement between the 
parties. We are, however, ‘unable . to 
agree with this. contention. There are 
four.;important .. circumstances. from 
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which the family arrangement can 
be easily inferred. These are:' . 

(1) that the parties took adjourn- 
ment from the Court intimating to it 


that a compromise was under con- 
templation: 
(2) that a petition for mutation 


was filed before the Court of Assis- 
tant Commissioner clearly alleging 
that a compromise or a family ar- 
rangement had already taken place 
and that mutation should be made 
accordingly; 

(3) that in pursuance of the 
compromise both the parties took 
benefit under the same and continu- 
ed to remain in possession of the 
properties allotted to them for full 
seven years and did not raise any 
objection at any .stage before any 
authority during this period regard- 
ing the validity of the compromise: 
and 

(4) that even though the U. P. 

Consolidation of Holdings Act, 1953 
contained an express provision for 
filing of an objection under Section 
9 (2) when the proceedings for cor- 
rection of the entries were taken 
respondents 4 and 5 filed no objec- 
tion whatsoever and filed their ad- 
ditional written statement at a much 
later stage. 
Thus from the actings and dealings 
of the parties in the course of seve- 
ral years a family arrangement can 
Clearly be-inferred in this case. 

33. Finally the respondents 
never took any objection before any 
of the Courts that no family ar- 
rangement had as a matter of fact 
taken place between the parties. The 
only objection centred round: the ad= 
missibility of the document said to 
have embodied the.. terms of the 
compromise, - This- contention, there- 
fore, cannot be accepted. - 


. 34. ` It was then submitted that 
even .the appellant had given a go- 


bye to the compromise and seems to | 


have forgotten all about. it. This is 
also factually incorrect.’ As indicat- 
ed earlier right from.the Court of the 
‘Consolidation Officer -upto the. High 
Court. the appellant. has always been. 
relying: mainly. -on. the 
‘entered. into between the parties. ..- 
c 35. Another -`. argument. -ad~- 
‘yanced. ‘by: -counsel for -the ` respori- 


compromise. 


denis was that the family arrange- 
ment was not valid because the ap- 
pellant had absolutely no title to 
the property so long as Mst. Ram 
Pyari was in lawful possession of the 
property as the sole -heir to Lachman, 
and if under the family arrangement 
any title was conveyed to the ap- 
pellant, the said conveyance can 
only be by a registered instrument 
under the provisions of the Registra- 
tion Act and the Transfer of Pro- 
perty Act. This argument also, in 
our opinion, suffers from a serious 
misconception. We have already 
pointed out that this Court has 
widened the concept of an antecedent 
title by holding that an antecedent 
title would be assumed in a person 
who may not have any title but who 
has been allotted a particular pro- 
perty by other party to the family 
arrangement by relinquishing his 
claim in favour of such a donee, In 
such a case the party in whose fa- 
vour the relinquishment is made 
would be assumed to have an ante- 
cedent title. In fact a similar argu- 
ment was advanced before this Court 
in Tek Bahadur Bhujil’s case, (AIR 
1966 SC 292) relying on certain ob- 
servations made by Bose, J., in Sahu 
Madho Das’s case, (AIR 1955 SC 481) 
but the argument was repelled and 
this Court observed as follows: 


_ “Reliance is placed on the foliow- 
ing in support of the contention that 
the brothers, having no right in the 
property purchased by the mother’s 
money, could not have legally entered 
into a family arrangement. The obser- 


_vations are: 


It is, well settled that a compro- 
mise or family arrangement is based 
on the assumption that there is an 
antecedént title of some sort in the 
parties and the agreement acknowled- 
ges and defines what that title is, each 
party relinquishing all claims to pro- 
perty other than that falling to his 
share and recognizing the right of the 
others, as they had previously. assert- 
ed it to the portions allotted to them 
respectively, x x x Xo X 

These observations do- not mean 
that some title must exist as a fact in 
the persons: entering into a family 
arrangement, They simply mean ‘that 
it:- is‘to be assumed that the parties 


'. to the-arrangement“had -an ‘aritecedent - ~ - 
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title of some sort and that the agree- 
ment clinches. and cefines what that 
title is.” i 


The observations of this ` Court in 
that case, therefore, afford complete 
answer to the argument of the learn- 
ed counsel for the respondents — ‘on 
this point. 


36. Furthermore the | -rivy 
Council in somewhat identical cir- 
cumstances upheld fhe family set- 


tlement in Ramgouda Annagouda v. 
Bhausaheb, 54 Ind App 396 = (AIR 
1927 PC 227). In that case there 


were three parties +o the settlement: 


of a dispute concerning the property 
of the deceased person. These were 
the widow of the deceased, the bro- 
ther of the widow and the scn-in- 
law of the widow. It was obvious, 
therefore, that in presence of the 
widow neither her brother nor her 
son-in-law could be regarded as the 
legal heirs of the d2ceased, Yet hav- 


ing regard to the near relaticnship 
which the brother and the  son-in- 
law bore to the widow the Privy 


Council held that the family . settle- 
ment by which the . properties were 
divided between these three © rarties 
was a-valid one, In the-instant case 
also putting the case of respondents 
4 and 5 at the highest,. the, pesition 
is that Laehman died leaving i.a 
grandson and two.. daughters. Assum- 
ing that the grandson had no - legal 
title, ‘so long * as the daughters ‘were 
there, still as the. Settlement was 
made to end the- ‘disputes ard tò 
benefit all the, near relations of the 
family it would ` be sustained as 
a valid and pinding 
settlement, In the’ instant (case 
also it would: appear’ that the appel- 
lant Kale ‘and Mst. Har, Pyari had 
no ‘subsisting interest in the property 


so long aš: Mst: Ram Pyari’ was 
alive.. Ram Pyari in , view" . oz the 
amendment,in law “by” ‘the’: U; P. 


Land Reforms (Amendment) ‘Act, ' ‘20 
of ' 1954,’ ‘continued: to ‘be an heir even 
after her- marriage but’ Mst.” Har 
Pyari ceased tobe the heir after her 
marriage which hai taken ‘place be- 
fore the ' amendment, 
the three children’ of Lachman - 


order. to bring complete harmony i 

the family and to put.an end to’ all: 

future: disputes decided. to -divide 

the. property each: vetting a -share in. 
ei 


family i 


D 
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the same.. The appellant Kale. got 
Khatas Nos,:-5cand 90 and Mst.. Har 
Pyari’s share was placed along: with 
Mst. Ram Pyari in the other Khatas. 
Thus the appellant and Har .Pyari 
and Ram Pyari also enjoyed full be- 
nevolence under the family arrange- 
ment, We cannot think of a fairer 
arrangement than this by which not 
only the property was divided 
amongst the children of Lachman 
but even the spirit of the law, which 
wiped out the invidious distinction 
between the married and unmarried 
daughters by the U. P.. Act 20 of 
1954, was followed. The facts of the 
present case, therefore, as we have 
already indicated, are on all fours 
with the facts in Ramgouda Anna- 
gouda’s case (AIR 1927 PC 227). The 
Privy Council further held in Ram- 
gouda Annagouda’s case that Ram- 
gouda being a party to benefit by 
the transaction was precluded from 
questioning any part of it. On a 
parity of reasoning, therefore, the 
respondents 4 and 5 who were par- 
ties to the family arrangement and 
having been benefited thereunder 
would be precluded from. assailing 
the same. For these reasons, there- 
fore, the contention of the learned 
counsel for the respondents on this 
point also. must be overruled. 


- ‘34, We might. mention here 
that the learned counsel for the res- 
pondents ‘relied on two decisions of 
the Patna High Court in Brahmanath 
Singh-v. Chandrakali Kuer, AIR 1961 
Pat 79 and Mst. Bibi Aziman. v.--Mst. 
Saleha, AIR-1963 Pat, 62- for, the pro- 
position that unless. a ..party: to; a 
settlement: had ^an , antecedent title 
the family. settlement. would. not be 
valid. In view, however, of the deci- 
sions of this Court and of the. Privy. 
Council the authority, of -the . Patna 
High Court.on this point. is conside- 
rably’ “weakened and cannot be: treat- 
ed as”a”good ‘law, The Patna High 
Court ‚also held’ that, ‘where the docu- 
meńt itself contains ‘or embodies the 
terms’ of ‘the - family ` settlement it 
will -be compulsorily registrable ‘but 
not when’ it’ speaks’ of the past.” In’ 
view of! our finding: that: the: muta- 
tion: petition before ` the - “Assistant 
Commissioner: was`’ merely'a memo- 
randuni--of' the family ‘arrangement, 
the authority of the ` Patna ` High’ 
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Court. doés not appear to be -of. any 
assistance. to the respondents. 


"38. -’ Rebutting the © afguments 
of the learned. counsel for the appel- 
lant, Mr. Sharma for’ the ‘réspondents 
contended that ‘no question of- estop- 
pel would arise in the instant ‘case 
inasmuch as if the docunient Was to 
be compulsorily registrable there can 
be no estoppel against the statute. In 
the first place in view of the fact 
that the ‘family arrangement . was 
oral’ and the mutation petition was 
merely filed before the Court'‘of the 
Assistant Commissioner for ‘informa- 
tion and for mutation in pursuance 
of the compromise, the document 
was not required to. be registered, 
therefore, the principle that 
there is no - estoppel § against 
the statute does not apply to. the 
present ‘case, Assuming, . however, 
that the said document’ was compul- 
sorily registrable the Courts have 
generally held that a family arrange- 
ment being binding on the parties. to 
it would operate as an estoppel .by 
preventing the parties after having 
taken -advantage under the arrange- 
ment to resile from the same or try 
to revoke it. This principle has: been 
established by several decisions- of 
this Court as also of the Privy Coun- 
cil, .In Kanhai Lal.v. Brij Lal,. 45 
Ind App 118 at p. 124 = (AIR 1918 
PC 70 at.p, 74) the Privy Council 
applied the principle of estoppel to 
the facts of the case and observed as 
follows: 


“Kanhai Lal. was a. party. ‘to’ that 
compromise. He was one , of. those 
whose’ claims to-the family property, 
or to shares in it, induced Ram Dei, 
against her own interests and those 
of her daughter, Kirpa, and greatly 
to her own detriment, to alter -her 
position by.. agreeing to, the compro- 
mise, and ‘under ; that compromise he 
obtained a’ substantial benefit, which 
he has hitherto enjoyed, In ` their 
Lordships’ opinion he is bound by it, 


and cannot now claim as a revyer- 
sioner.” . 

39, This Court in Dhiyan 
Singh v. Jugal - Kishore, . 1952 SCR 


478 = (AIR 1952 SC 145) observed 
as follows:.. 

1 "We do not think the. fact: - ‘that 
there was.:a voluntary - compromise 
whereas here there was. the -imposed 
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decision of an arbitrator makes. any 
difference because we are inot.. pro- 
cecding: on the footing of: the. award 
but on the -actings of the- parties in 
accepting it when. they. need not 
have done so if the present conten- 
poa are e : 


X . X X 
A i ihe arbitrator was whol- 


ly wrong and even if he had no 
power to decide as ‘he -did, it was 
open to both: sides to accept - the 


decision and by» their acceptance re- 
cognise the existence of facts which 
would in law.give the other an abso- 
lute estate in the ‘properties they 
agreed to divide among themselves 
and did divide. That, in our opinion 
is -a representation of an existing fact 
or. set -of facts. - Each would conse- 
quently, be estopped as against the 
other and Brijlal.in particular would 
have been estopped from denying the 
existence of facts which would give 
Mst. Mohan Dei an. absolute interest 
in the suit, property.” l t i 
In view -of the ': piibdiplë enunciated 
in the: : aforesaid case'it-is . obvious 
that, respondents :4.and 5 would be 
estopped from denying: the existence 
of the family! arrangement or from 
questioning its validity. 


: 40. - In Ram Charan’ Das’s case 
(AIR 1966 SC '323) (supra) while 
dwelling on the point of the family 
arrangement this Court obs erved as 
follows: a 


“It seems to us abundantly clear 
that this document was, in substance 
a family arrangement and, there- 
fore, was binding on all the parties 
to it, ‘Moreover’ it was acted upon 
by them. “X x x In 
our opinion the document on its face 
appears to éffect:-a compromise of 
the conflicting. claims of Gopinath 
on the one hand and the present 
Plaintiff Ram Charan Das and his 
brothers on the other. to the estate 
of Kanhaiyalal.” 


At p. 851 this Court pointed out 
that as the settlement consisted of 
recognition of the right asserted by 
each other none of the parties could 
be permitted to impeach it ` there- 
after. 


4i. 7) To: the same effect is the 


decision” of this Court in Krishna 
Biharilal’s case (AIR :1971 ‘SC , 1041) 


_ Subbu Chetty’s | 
case HARE 1961 SC 797) (supraj, thàt 


' 824:-S. C. [Prs. 41-44] Kalė v: Dy. Director of Consolidation (F. Ali J) 


(supra), where the doctrine of estop- 
pel ‘was discussed, ard while refer- 
ring to the previous cases of this 
Court, it was observed as follows: 


“In Dhyan Sinzh’s case, (1952) 
SCR 478 = (AIR 1952 SC 145) this 
Court ruled that even if an award 
made is invalid, the persons who 
were parties to that award are 
estopped from challenging the vali- 
dity of the award or from going be- 
hind the award in a subsequent liti- 
gation. In Subbu Chetty’s Family 
Charities v. Gaghava Mudaliar, (1961) 
8 SCR 624 = (AIR 1961 SC 797) — 
this Court ruled that if a person 
having full knowledge of his r-ghts 
as a possible reversioner enters into 
a transaction which settles his claim 
as well as the claim of the oppanent 
at the relevant, time, he cannot be 
permitted to go back on that ar- 
rangement when reversion actually 
opens. At the time of the compro- 
mise Lakshmichand and Ganeshilal 
were the nearest presumptive rever- 
sioners.. They must be deemec to 
have known their r-ghts under law. 
Under the compromise they purvort- 
ed to give a portion of the suit pro- 
perties absolutely to Pattobai, evi- 
dently in consideration of her: giving 
up her claim in respect of the other 
_properties, They cannot be now per- 
mitted to resile from the comprcmise 
and claim a right inconsistent with 
the one embodied in the compro- 
mise.” 


42. Finally in a recent deci- 
-sion of this Court in Shanmugam Pil- 
lais case (AIR 1972 SC 2069) (supra) 
after an exhaustive consideraticn of 
the authorities on the subject, it 
was observed as follows: 


“Equitable principles sucen as 
estoppel, election, femily settlement, 
etc. are not mere technical rules of 
evidence. They have an important 
purpose’ to serve in the administra- 
tion of Justice, The ultimate aim of 
the law is to secure justice, In the 
recent times in order to render jus- 
tice between the parties, courts 
have been liberally relying 
on those principles. We would hesi- 
tate n Sl Hi "a SCOpE, 


x 
Court in 
Charities’ 


A peered Be this 
Femily 


m + 
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if a person having full know- 
ledge of his right as a possible’ rever- 
sioner enters into a transaction which 
settles his claim as well as the claim 
of the opponents at the relevant 
time, he cannot be permitted to go 
back on that agreement when re- 
version actually falls open.” 


In these circumstances there can be 
no doubt that even if the family 
settlement was not registered it 
would operate as a complete estop- 
pel against respondents 4 and 5. Res- 
pondent No. 1 as also the High 
Court, therefore, committed substan- 
tial error of law in not giving effect 
to the doctrine of estoppel as spelt 
out by this Court in so many cases. 
The learned counsel for the respon- 
dents placed reliance upon a number 
of authorities in Rachcha v. Mt. 
Medha, AIR 1947 All 177 Chief 
Controlling Revenue Authority v. 
Smt, Satyawai Sood, AIR 1972 Delhi 
171 (FB) and some other authorities, 
which, in our opinion have no bear- 
ing on the issues to be decided in 
this case’ and itis therefore not 
necessary for us to refer to the 
same. 


43. Finally it was contended 
by the respondents that this Court 
should not interfere because there was 
no error of law in the judgment of 
the High Court or that of Respondent 
No, 1, This argument is only stated to 
be rejected, 


44, In view of our finding that 
the family settlement did not contra- 
vene any provision of the law but was 
a legally valid and binding settlement 
in accordance with the law, the view 
of Respondent No, 1 that it was against 
the provisions of the law was clear- 
ly wrong on a point of law and 
could not be sustained. Similarly 
the view of the High Court that the 
compromise required registration was 
also wrong in view of the clear fact 
that the mutation petition filed be- 
fore the Assistant Commissioner did 
not embody the terms of the family 
arrangement but was merely in the 
nature of a memorandum meant for 
the information of the Court. The 
High Court further erred in law in 
not giving effect to the doctrine of 
estoppel. which. is. always -applied 
whenever any party to the , valid 
family settlement tries to assail it. 
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The High Court further.erred in not 
considering the fact that even if the 
family arrangement was not regis- 
tered it could be used for a collate- 
{ral purpose, namely, for the pur- 
pose, of showing the nature and cha- 
racter of possession of the parties m 
pursuance of the family settlement 
and also for the purpose of applying 
the rule of estoppel which flowed 
from the conduct of the parties who 
having taken benefit under the set- 
Itlement keep their mouths shut for 
lfull seven years and later try to re- 
sile from the settlement. In Shyam 
Sunder v. Siya Ram, AIR 1973 All 
382, 389 it was clearly held 
by the Allahabad High Court that 
the compromise could have been 
taken into consideration as a piece of 
evidence even if it was not regis- 
tered or for that matter as an evl- 
dence of an antecedent title. The 
High Court observed as follows: 


“The decision. in Ram Gopal v. 
Tulshi Ram, AIR 1928 All 641 (FB) 
is clear that such a recital can be 
relied upon as a piece of evidence. 

x x x x x 

It is clear, therefore, that the 
. compromise can be taken into consi- 
` eration as a piece of evidence. X 

x x x To sum up, 
therefore, we are of the view that 
the compromise could have been re- 
lied upon as an admission of antece- 
dent title.” 


45. On a careful considera- 
tion of the facts and the circumstan- 
ces and the law discussed above, we 
are clearly of the opinion that the 
orders of the High Court as also 
that of Respondent No. 1 suffer from 
a substantial error of law resulting 
in serious injustice to the appellant 
by re-opening a dispute which had 
been settled almost seven to eight 
years before the proceedings for re- 
Opening the same were started. In 
not interfering to correct the clear 
error of law committed by Respon- 
dent No, 1, the High Court failed to 
exercise jurisdiction vested in it by 
law, and, therefore, the order of the 
High Court itself was legally errone- 
ous and cannot be sustained. The 
contentions raised‘ by the appellant 
are well founded’ and must prevail, 
while the contentions ` advanced by 
the respondent fail. — 


. 46, In these circumstances, 
therefore, the appeal is allowed, -the 
judgment of the High Court is set 
aside and by a writ of certiorari the 
order of Respondent No. 1 dated 
January 22, 1965 is hereby . quashed. 
The order of the Settlement Officer 
dated November 28, 1964 which ac- 
tually gave effect to the compromise 
is hereby restored and the . Revenue 
authorities are directed to attest the 
mutation in the names of the appel- 
lant and respondents 4 and 5 in ac- 
cordance with the family arrange- 
ment entered into between the par- 
ties referred to in this case. In the 
peculiar circumstances of the case 
there will be no order as to costs. 


SARKARIA, J.:— 47. I am at 
one with my learned Brother, that 
this appeal should be allowed with 
no order as to costs and that «the 
order dated January 22, 1965 of Res- 
pondent 1 quashed, the order dated 
November 28, 1964 of the Settlement 
Officer restored, and the Revenue 
authorities directed to attest the 
mutation in accordance with the an- 
tecedent family arrangement which 
had been orally arrived at between 
the parties and acted upon for seve- 
ral years, I further agree that the 
family settlement arrived at by the 
parties was oral, and the petition 
filed by them on August 7, 1956 be- 
fore the Assistant Commissioner 
was merely an information of an al- 
ready completed oral transaction. In 
other words, the petition was only an 
intimation to the Revenue court or 
authority that the matters in dispute! 
between the parties had been settled! 
amicably between the members of 
the family, and no longer required! 
determination and that the mutation| 
be effected in accordance with that! 
antecedent family settlement, Since: 
the petition did not itself create or 
declare any rights in immovable pro- 
perty of the value of Rupees 100 or 
upwards, it was not hit by Sec. 17 
(1) (b) of the Registration Act, and 
as such was not compulsorily regis- 
trable. The rest of the reasoning in 
the judgment of my learned Brother 
has also my concurrence except that 
I will reserve my opinion with re- 
gard to the alternative proposition, 
whether. this petition —- assuming it 
was compulsorily registrable under 
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Section 17 (1) (b) of: the Registration 
Act — could be. used to raise an 
estoppel against any: of ; the. parties 
hereto. Decision of this point, in: my 
opinion,: is unnecessary for the dispo- 
sal of this ‘case, | 

or ‘Appeal allowed 
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BHAGWATI AND R. S. BAR- 
"KARIA, JJ. > 


Prabhu Lal, Appellant v: ‘State 
‘of Raj asthan, ‘Respondent, . 
' Criminal Appeal No. 127 of 1971, 
26-9-1975. < 


-(A) Essential- Commodities.. Act 
(1955), Sections 3 and 7 — Charge- 
sheet under, for contravention of 
Clause 3 of Inter-State: Wheat. . and 
Wheat Products (Movement Control), 
Order 1964 -by :exporting 60 bags of 
wheat outside “State: —. In _ appeal 
against, acquittal; Higti Court revers- 
ing order of acquittal and convicting 
accused — Appeal by special. leave 
to Supreme Court — -Held on a. re- 
appraisal of evidence that the.. + High 
Court was right in reversing. the 
order of acquittal. and convie me the 
accused, ; ; ‘(Para 11) 


“Jemeni of ‘the: Court was de- 
livered by. ` 


BHAGWATI, J. — “This ` dea, 
by special leave, is directed, against 
an order passed by the High; Court 
of Rajasthan, reversing the. acquittal 
of the appellant by the Sub-Divisional 


P. N. 


D/- 


Magistrate, Chittorgarh, T 
2, ‘The ‘prosecution "ease 
against the appellant, ` ‘as unfolded 


in the evidence ‘of witnesses ` of ' ‘the 
prosecution was -as follows: The ap- 
pellant was connected with the firm 
of M/s. Dhanalal ‘ Shankarlal of 
Jaura and acting on., behalf of that 
firm, he applied ‘‘on 7th June, 1965 
to the’ Collector, Chittorgarh for a 
permit +o transport sixty bags of 
rice from Kanera to Chittorgarh. 
Kanera is in the State of Rajasthan 
near its' border with the State of 
Madhya Pradesh and Chittorgarh is 
also i in the State of Rajasthan, but for 
going from Kanera J. Chittorgarh 
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one has to pass through the territory 
of the. State of Madhya Pradesh for 
a few miles, . The application for a 
permit had-to: be: made -because itb 
appears - that there was a prohibition 
against -transport of food grains from 


one Part of Rajasthan to another. 


The Collector, Chittorgarh granted 
the. application: and issued a permit 
to M/s. Dhanalal Shankarlal‘on 8th 
June, 1965-to transport :sixty:‘bags. of 
rice from: Kanera:- to Chittorgarh by 
rail/road within. fifteen days from 
the date of permit. The permit was 
marked in evidence as Ex,-P-2 and 
it had: three counter-parts which 
were received in evidence as Ex, P-6, 
P-14 and P-15. It appears” that at 
some stage the permit Ex. P-2 was 
tampered with fraudulently and dis- 
honestly and instead of ‘rice’ the 
word ‘wheat’? was substituted in it 
so.as to make it appear as if it was 
a permit for transporting sixty bags 
of wheat from Kanera to Chittor- 
garh. The date of the- permit Ex. P-2 
was also’ altered from ~ “8-6- 65” to 
“18-6-1965.”. Ít does not appear, from 
the evidence as to who made these 
fraudulent and dishonest alterations 
in, the. “permit Ex. P-2. But on. the 
strength ` of . this forged permit 
Ex. P-2, the appellant loaded sixty 
bags of ‘wheat and set out in a. truck 
bearing ‘No, MPE 6466 from Kanera 
on 25th, June, 1965 ` early in the 
morning. The truck, which was: being 
driven by one Khaju Khan reached 
Eklingpura check: post at about 5a. m. 
and there a check-was made by two 
police constables, namely Ram ‘Singh 
and Nazeer Khan. The relevant en- 
tries ‘were ‘ made in the register 
maintained at the check post: showing 
that sixty bags of wheat were being 
carried in the truck from Kaneéra +0 
Chittorgarh and‘the appellant as well 
as Khaju Khan’signed those entries. 
Since the permit Ex. P-2 was in the 
name of M/s’ Dhanelal Shankarlal, 
the- appellant signed, the entry in the 
register as “Shankarlal”. The truck 
thereafter proceeded from Eklingpura 
check: post, but, instead of going to 
Jalyan Pipli check post’ and from 
there to: Nambahera and then to 
Chittorgarh, the truct went to Kesar- 
pura, a village-in the. ‘State of 
Madhya Pradesh not far. from ‘the 


Eklingpura check post, and sixty ‘bags 
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of wheat carried in the truck were 
unloaded in Kesarpura, 
truck passed through Eklingpura check 
post, Jodhkaran, -who was the Head 
Constable incharge of the check post, 
was. not present, but on his return he 
saw the entries in the register in 
respect. of the transport of sixty bags 
of wheat and after some days when 
he happened to go to Nambahera, he 
learned on enquiry that the truck 
carrying sixty bags of wheat did not 
pass through Nambahera and had 
consequently not gone to Chittorgarh. 
He, therefore, sent a letter giving 
this information to the police station 
Kanera and on the matter being fur- 
ther pursued, it came to light that 
the truck had unloaded sixty bags of 
wheat at Kesarpura. That was in 
contravention of Clause 3 of the 
Inter-State Wheat and Wheat Products 
(Movement Control) Order, 1964 
(hereinafter referred. to as the Wheat 
Movement Order) made by the Cen- 
tral Government in exercise of the 
powers conferred under Sec. 3 of the 
Essential Commodities Act, 1955, The 
police, therefore, investigated the case 
and after investigation was com- 
pleted, the police filed a charge-sheet 
against the appellant and Khaju 
Khan for an offence under, S. 3 read 
with Sec. 7 of the Essential Commo- 
dities Act, 1955. 

3. We are not concerned: l in 
this appeal with the. case against 
Khaju Khan, as he was acquitted by 
the Sub-Divisional Magistrate,, Chit- 
targarh and his acquittal was: upheld 
by the High Court;in appeal. ;- It. is 
the appellant. who is. before us „and 
so far as he is concerned;. his .de- 
fence was that he had nothing. to do 
with the transport of sixty bags- ‘of 
wheat from Kanera to Kesarpura. and 
he was not.in,,the truck which car- 
ried these goods. „He, , pleaded . an 
alibi stating. that, on.that day he in 
his: capacity as-Surpanch of. Jaura 
Panchayat attended: a. meeting of 
that Panchayat from: 8-a.m;.to,;5 ;p.m, 
and contended that he, was ‘falsely in- 
volved. in the. offence. . 


a The’ ‘learned: Sub- Divisional 
Magistrate found discrepancies in 
the prosecution ‘evidence against. the 
appellant, particularly ‘in regard '! 1.40 
the time when the- truck carrying” 60 
bags of wheat was checked at’Ekling- 


’ Prabhu Lal v. State of Rajasthan (Bhagwati J.)` 


When the 
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pura check post and’ these discrepan- 
cies,’ according to the learned) Sub- 
Divisional Magistrate,’: seriously af- 
fected the credibility of the prosecu- 
tion evidence and rendered it weak 
and infirm. So far as the plea of 
alibi put forward by the ‘ appellant 
was concerned the learned Sub-Divi- 
sional Magistrate took the view that 
it was. sufficiently established from 
the evidence led on behalf of the de- 
fence and it showed that the appel- 
lant could not have had anything to 
do with the transport of sixty bags 
of wheat from Kanera to Kesarpura. 
The learned Sub-Divisional Magis- 
trate, in this view, held that the pro- 
secution had failed to establish the 
offence charged against the appel- 
lant and he accordingly acquitted 
the appellant. 


5. The State preferred an ap- 
peal against the order of acquittal to 
the High Court of Rajasthan. The 
High Court critically analysed the 
evidence on record and held that 
the evidence established beyond rea- 
sonable doubt that ‘the’ appellant 
was closely connected with the firm 
of M/s. Dhanamal Shankarlal and it 
was he who transported sixty bags 
of wheat from Kanera to Kesarpura 
in the truck driven by Khaju Khan. 
The defence evidence in regard to 
alibi was also examined by the -High 
Court and on an appraisal of this 
evidence, the High Court came to 
the conclusion that. all that this evi- 
dence established was that at ‘about 
11 a.m. in -the morning on ‘25th 
June, 1965. the appellant — was pre- 
sent at the meeting ‘of ‘Jaura Pan- 
chayat, bit that:‘did'.not necessarily 
exclude: the’ participation by the ap- 
pellant in’ the: eee of sixty 
bagsof wheat ‘from -~ Kanera. ' to 
Kesarpura ‘because ‘it’ was. quite .pos- 
sible ‘that ‘after. unloading ` sixty bags 
of wheat? at ‘Kesarpura, the: appellant 
could’ have’ gone'‘to.Jaura:in order 
to attendi‘the’.meeting. of . thé- .Pan- 
chayat ‘and “reach there beforé. 9: a.m. 
The High . Court accordingly. set 
aside ‘the ‘acquittal of the - appellant 
and ‘convicted him «of ‘the’ offence 
under Section 3 read with Section 7 
of. the-:. Essential : Commodities Act, 
1955 ‘for--breach of Clause .(3) ‘of the 
Wheat! Movement Order and sen- 
tenced- him to suffér rigorous. impri- 
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sonment for four months and tc pay 
‘a-fine of Rs, 500/- or in default to 
undergo rigorous imprisonment for a 
further period of one month, Th= ap- 
pellant thereupon preferred the pre- 
sent appeal with special leave obtain- 
ed from this Court. - 


Now ‘it is clear from Exs. P-6, 
P-14, and P-15 which are the 
counterparts of the permit Ex, P-2 


that the permit Ex. P-2 was dated 
8th June, 1965 and it was issued for 
the transport of sixty bags o= rice 
and not sixty bags of wheat, That 
is also amply proved from the evi- 
dence of A. R. Niazi District Supply 
Officer and Harakh Lal, Accountant 
in the District Supply Office. It 
must, therefore be taken to be esta- 
blished beyond doubt that the permit 
Ex P-2 was fraudulently and dis- 
honestly tampered with after it was 
issued and the figuras ‘'18-6-65." were 
substituted for “8-6-65”" and the word 
“sehun” was substituted forriceso as 
to make it appear that the permit Ex. 
P-2 was issued on 18th June, 1965 for 
transporting sixty bags of wheat, It 
does not appear from the record as to 
who was responsible for this dishonest 
and fraudulent alteration nor was 
there any charge against the appellant 
in respect of the same and we need 
not, therefore, pursue this line of en- 
quiry. 


i: The appellant contended 
that he was not in any way cornected 
with the firm of M/s Dhanalal Shan- 
karlal, nor had he anything to do 
with the loading and transporting of 
sixty bags of wheat from Kanera to 
Kesarpura, But this contention is 
completely negatived by the. evidence 
led on behalf of the prosecution. There 
is the evidence of Madan Lal which 
clearly shows that the appellant was 
connected with the firm of M/s. Dhana- 
lal Shankarlal and that he played an 
active role in obsaining the permit 
Ex. P-2, Madan Lal stated in his evi- 
dence. that he wrote an applicazion for 
a permit for transport of Food grain 
from Kanera.to Chittorgarh on: behalf 
.of the firm of M/s,.Dhanalal Shankar- 
lal at the instance of the appellant 
and the application was signed, by 
the appellant in’ his presence for ‘and 
on behalf of the firm of M/s.. Dhana- 
Jal Shankarlal; The `~ application: for 


permit, -which is Ex, P-5 also bears 
the signature of the appellant on be- 
half of the firm of M/s. Dhanalal 
Shankarlal.. This part of the evi- 
dence of Madan Lal was not chal- 
lenged on behalf of the appellant. in 
cross-examination and it must 
accepted as correct. Kanheiya Lal, 
who was at the material time em- 
ployed by thefirm of M/s. Dhanalal 
Shankerlal, also deposed that the 
appellant worked with Shankarlal. 
It is, therefore, clear that -the ap- 
pellant was connected with the firm 
of M/s. Dhanalal Shankarlal and he 
was intrumental in obtaining the 
permit Ex, P-2. 


8. Then there is evidence to 
show that sixty bags of wheat were 
loaded in the truck at Kanera at the 
instance of the appellant. Mohammed, 
who was the coolie accompanying 
the truck, stated in his evidence that 
the appellant had fixed up in ad- 
vance for loading the truck at Kanera 
and unloading it at Kesarpura. He 
said that the truck carrying the ap- 
pellant, himself and Chhote Khan 
another coolie reached Kanera at 
about 5 a.m. or 5.30 am, it was 
stopped in front of a house and the 
then sixty bags of wheat were loaded 
in the truck at the instance of the 
appellant: thereafter the truck pro- 
ceeded on its journey to Kesarpura 
and on the way stopped at Ekling- 
pura check post for the purpose of 
checking; after the checking was 
completed, the. truck left Eklingpura 
check post at about 6 a.m. and pro- 
ceeded to Kesarpura where it un- 
loaded sixty bags of wheat in a field 
near the school, He added in cross- 
examination that it was the appellant 
who got the truck unloaded near the 
Kesarpura school, The same story 
was repeated by Chhota. Khan. who 
also gave evidence on behalf of the 
prosecution. -This evidence given by 
Mohammed and. Chhote Khan was 
accepted by the High Court and we 
are unable to say that the High Court 
was.wrong in doing so, There-is no 
reason why Mohammed and Chhote 
Khan should have . given false evi- 
dence .against the appellant, The only 
criticism. which was. levelled. on be- 
half.of the appellant. against: the evi- 
dence.’.of. .Mohammad .and Chhote 


: Khan was that. both: of them stated 
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that. while proceeding to “Kesarpura 
from Eklingpura check post they 
did not come across any ‘check post 
of the State of Madhya Pradesh on 
the route and: this according to the 
‘appellant, showed that they were 
not telling the truth when they said 
that the truck proceeded to Kesar- 
pura. We do not think any argu- 
ment can be built on such a flimsy 
foundation. It is possible that both 
these witnesses being illiterate and 
uneducated coolies, might have for- 
gotton that they passed through a 
check post of the State of Madhya 
Pradesh on way to Kesarpura or ił 
is quite likely that they might have 
given this answer because they 
thought that the question which was 
being asked to them in reference to 
a check post other than the one op- 
posite Eklingpura check post. We 
cannot be persuaded to disbelieve 
the evidence of these two witnesses 
merely on the basis of this rather 
inconsequential infirmity. The evi- 
dence of these two witnesses clearly 
shows that the appellant was res- 
ponsible for loading of sixty bags of 
wheat on the truck at Kanera, he 
was in the truck which carried the 
goods from Kanera to Kesarpura 
and it was he who unloaded the 
goods at Kesarpura. 


9, We have also the evidence 
of Nazeer Khan, who was the Con- 
stable incharge of Eklingpura Check 
post on 25th June, 1965. He stated 
in his evidence that the truck driven 
by Khaju Khan . passed through 
Eklingpura check post on 25th June, 
1965 and at that time, when it was 
checked, the appellant gave to him 
the permit Ex. P-2 on which an en- 
‘dorsement was made by the appel- 
lant in his own hand and signature 
on its back was made by him, 
though “he signed as Shankarlal. 
He also produced the register Ex. P-1 
- which contained entries: signed by 
Khaju Khan and the appellant. An 
identification parade was held by 
the police after the arrest of the ap- 
pellant and in ` this- identification 


parade, Nazeer Khan: correctly iden-' 


tified ‘the appellant. -This ` evidence 
also establishes that ‘the appellant 
was ‘in the- track transporting’ sixty 
bags of wheat when it was checked 
‘at--Eklingpura check--post, --° >03 °° 


-held-on 25th June, 
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14. The aforesaid evidence is, 
in our opinion, sufficient to establish 
beyond. reasonable doubt that the 
appellant transported sixty bags of 
wheat from Kanera to Kesarpura on 
25th June, 1965 claiming to do so on 
the basis of the permit Ex. P-2. 
The appellant, however, pleaded an 
alibi and contended that on that day 
he presided over a meeting of Jaura 
Gram Panchayat from 8 a.m. to 5 
p.m. in his capacity as Sarpanch of 
the Panchayat. To establish this alibi. 
the appellant led the evidence of three 
witnesses, namely, Badri Lal, Mohan 
Lal and Gopal Lal, The evidence of 
Badri Lal was totally useless as he 
did not say that the appellant was 
present at the meeting of Jaura Pan- 
chayat from 8. a. m. to 5 p. m. on 25th 
June, 1965. He merely produced the 
mutation register showing entries in 
regard to 13 mutation cases decided 
at the meeting of the Panchayat. He 
did not even know who was the Pat- 
wari on that day. Mohan Lal deposed 
that he was the Secretary of Gram 
Panchayat, Jaura and produced the 
minute book of the meeting of the 
Panchayat and stated that he was 
present at the meeting of the Pan- 
chayat held on 25th June, 1965, but 
in cross-examination, he was unable 
even to give the names of the per- 
sons who were present at that meet- 
ing, nor could he remember when 
the meeting commenced on that day. 
The evidence of the witness also, 
therefore, does not help to establish 
the alibi of the appellant. Gopal Lal, 
who was the Patwari incharge of 
Jaura Circle at the relevant date 
was a little more specific than the 
other two witnesses, He stated that 


he attended the meeting `of Jaura 


Panchayat on that day and he reach- 
ed the place of the meeting at 11 
am. He added that when he reached 
there, he found that the appellant 
was present at the meeting and was 
presiding over the meeting. This 
evidence would seem to suggest that 
the appellant was present at : the 
meeting of Jaura Panchayat at 
iil a.m, on 25-6-1965, but we do not 
think it is possible to accept - this 
evidence at its face value, Gopal Lal 
confessed in cross-examination that 
this meeting of the Jaura Panchayat 
1965." was. the 
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only meeting which he attended’ and 
thatvhe did not even visit Jaura be- 
fore or after the date of the meet- 
ing, It is indeed strange that he 
should have beer conveniently pre- 
sent only at this erucial meeting. He 
could not even say who were: the 
other members present at the meet- 
ing apart from the appellant, He ad- 
mitted that Shankar Lal and not the 
appellant was the Surpanch of Jaura 
Panchayat and ordinarily it is the 
Surpanch who decides the mutation 
eases. He could not explain where 
Shankar Lal was on that day or 
how the appellant happened to pre- 
side over the meeting of the Pan- 
chayat or why the mutation cases 
were all placed before the Panchayat 
for decision. It is interesting to no- 
tice — and this was admitted ‘by 
Gopal Lal — that his Circle was 
Jaura, but if this be so, it is difficult 
to understand his earlier statement 
that he did not go to Jaura before 
or after the date of this meeting. He 
also admitted that he did not re- 
member any facts. in regard to what 
happened on 25th June, 1965 and 
that whatever evidence ` he had 
given was after perusing the regis- 
ter. It will, therefore, be seen that 
the evidence ‘of Gopal Lal is thorough- 
ly unconvincing and: no reliance can 
be placed upon it, We cannot, in 
the circumstances, hold-'the plea of 
alibi established by’ the appellant,” 


. 11.. ‘We, are, dee toes. of the 
view that the High Court was. right 
in setting aside the acquittal of . the 
appellant and convicting -him of the 
offence under Section 3 read with 
Section 7 of-the Essential Commodi- 
ties Act, 1955.-for: transporting sixty 
bags of ‘wheat from’ Kanera ~: to 
Kesarpura’:in.‘breach of Clause ` (3) 
of e Nae ovement One ae 
12, ‘The: games ‘ieee eee 
fois. be ‘aismicsed ‘The: appellant bili 


Surrender to nepal pl oa a ‘as 
py 8 re : 

aa a ee "Appeal: dismissed. 
ay 2 n` ' g ry K ‘ j. 
S Pie 
SO ote 2 a , Ji # +> i ; 
‘ we 
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AIR 1976 SUPREME COURT 830- 
(From:‘Bombay)* | ' 
Y. V. CHANDRACHUD, V. CR. 
KRISHNA IYER AND Ai C: 
GUPTA JJ, > - 


Reserve Bank of India and an- 
other, Appellants v. Ramkrishna Go- 
vind Morey, Respondent.. 


Civil Appeal No. 2042 ok 1974, 
D/- 20-1-1976. 

(A) Civil P. C. (1908), Sections 
100-101 — Second appeal — Question 
of law — Whether trial Court should 
not have exercised its jurisdiction 
differently-is not a question of law 
justifying interference, (Para 2) 


(B) Civil P. C. (1908), Sec. 108 
— Court of Second Appeal when 
can remand a case to trial Court — 
Decision of High Court, D/- 18-6- 
1974 in App. No, 412 of 1964 (Bom), 
Reversed — (Ibid Order 6, Rule 17). 


Where the High Court, in second 
appeal against dismissal of suit, 
without trying to find out if the, pro- 
posed amendments .. of. . plaint were 
necessary, for ‘plaintiffs’ ‘ease took the 
view that the, applications . for 
amendment of plaint , had been’ re- 
jected without due ‘consideration and 
remanded the case to.. trial Court 
directing the latter to consider afresh 
the amendment applications, 


Held that the High Court had no 
jurisdiction: in second appeal to in- 
terfere: with. order: passed. :by . trial 
court in‘its discretion. The’ order of 
remand was set aside. . Appeal . No. 
412 of 1964, D/- 18-6-1974 (Bom), Re- 
versed, `- v (Para 2) 

Mr. B, Sen; g Advocate, (Mr: 1. 
N.: Shroff, ‘Advocate with him), ‘+ for 
Appellants,” Respondent: in ‘person, 

Judgment of ‘the. Court: was de- 
livered by © : 


‘GUPTA, “Se i! ‘The | -respondent 
was employed as.a. clerk. grade ITI in 
the Notes Cancellation Section at the 
Nagpur.,Branch of: the;appellant Re- 
serve Bank of.-India.. On Oct:: 25, 1952 
the Reserve: Bank .of: India terminated 
his service with effect .from October 27, 
1952: acting: under _régulation 22 (2),-(b) 
of’ the Reserve Bank ‘of india (Staff) 


*(Appeal: No, 412) ‘of 1964, ee 18-6- 
C 1974, Bom—at Nagpur.) ; a f 


vf? r` 
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Regulations; .1948.- On ‘October 27; 
1955 the respondent’ instituted ‘a suit 
in the ‘Court of the Civil Judge, Nag- 
pur, alleging, that the termination of 
his ‘service, without giving him ,a 
hearing ` was illegal and ‘praying, for 
a declaration that he continued to be 
an .employee: of the Reserve Bank 
and for a decree for arrears: of 
salary. On February. -5, , 1958., the 
trial court. allowed an’ ‘application, of 
the defendant Reserve Bank, of, India 
for amendment of the written state- 
ment by deleting. a paragraph thereof., 
On the 3rd and 18th of March 1958 
the respondent made two. successive 
applications for amendment of thé 
plaint. The trial court rejected .both 
these applications on March 18, 1958. 
The respondent moved. the High 
Court at Bombay. Nagpur Bench,..in 
revision against the order rejecting 
his applications for amendment; a 
learned Judge of the High Court by 
his order dated July 4,. 1958 sum- 
marily rejected the revision petition. 
Thereafter the suit was heard and 
dismissed with costs on J anuary . 23, 
1960.. The trial Court. held that the 
respondent ‘was governed by the Re- 
serve Bank of India (Staff). Regula- 
tions, , 1948 and that the. order termi- 
nating his service was legal and va-. 
lid.-,The appeal taken by the -res- 
pondent against the decision of. the 
trial Court was also dismissed by the 
District Judge at Nagpur on February 
10, 1964. The respondent. preferred 
a second appeal and the. High : Court 
in the second appeal took the. view. 
that. the applications, for amendment 
of the plaint had been rejected with- 
out due consideration;, and. remand- 
ed the case to the trial. Court direct- 
ing the latter to.consider afresh. the 
amendment; applications made: on ,the 
3rd and the,:18th of: March 1958 and 
also to dispose of another application 
for amendment of the plaint the res- 
pondent had filed in the High Court. 
The. appeal before. us is brought on 
special leave by the Reserve Bank 
of India questioning the , correctness 
of the order of remand made by ‘the 
High Court. © i 


2. From the” core ot a 
High. ‘Court’s judgment it seems that 
the learned Judge ‘thought that the 
trial: Court. should not have ‘allowed 
the written statement:to be: amended; 
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according to the learned’ Judge. the 
paragraph. of .the written’ statement 
deleted by way of. . amendment lent 
support to. the plaintiffi’s' case. But 
the plaintiff did not move . against 
the: order allowing amendment of the 
written statement which had become 
final, and the trial Court on an “exa- 
mination of the whole of the plead- 
ings and documents. on record’ found 
that the proposed améndment of ‘the 
plaint besides being: “highly ` prolix” 
was unnecessary: -The lower appel- 
late court also agreed with this find- 
ing. The High Court appears to 
have felt that the defendant’s prayer 
for amendment having been allowed, 
the plaintiffs applications should 
not have been refused and observed 


_that the amendments: sought for by 


the plaintiff might be “necessary 
from the point of view of the plain- 
tiff’ and that the lower courts ought 
to have tested “the amendment ap- 
plications of the plaintiff on that 
ground.” The High Court however 
did not try to find out if the propos- 
ed ‘ameéridments -were really ‘nécessdry 
for the plaintiff’ s.case. If the appli- 
cations for. amendment ‘made by ‘the 
plaintiff contained allegations in line 
with what was stated in the original 
plaint, the, amendments would be re- 
dundant; if they ` were. different no 
valid ‘reason is given why the plain- 
tiff should be permitted to improve 
on ‘the’ case as originally made,- The 
plaintiff's case did not depend on 
what«the defendant might sayiin the 
written statement and: if :what° he 
proposed. ‘to introduce -in the: plaint 
by” way‘ ‘of amendment wwas relevant 
to' his case;' there is: no ‘apparent rea- 
son why. this’ was: left out when the 
plaint was? filed; prima facie, there- 
fore, the order: of the trial Court re- 
jecting the plaintiffs applications for 
amendment of the plaint „was not 
arbitrary. -Whether the trial Court 
should not have exercised its discre- 
tion differently is not a question of 
law justifying interference by the 
High Court. in second appeal: . The 
learned Judge of the: High Court also 
failed to consider. the fact that a revi- 
sional application from the -order re- 
fusing amendment had earlier been 


dismissed by the High Court. For 
these reasons we hold that the High 
Court had no jurisdiction in- second 
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appeal to interfere with the order 
passed by the trial Court in its dis- 
cretion which was affirmed by the 
lower appellate court, As for the 
application for amendment that the 
respondent had filed in High Court 
about 19 years after the institution 
lof the suit, there is no compelling 
reason why this belated application 
should be allowed. We find that the 
High Court did not go into the me- 
rits of the appeal which remain to 
be considered, Accordingly, we al- 
low this appeal, set aside the judg- 
ment of the High Court remancding 
the case to the trial Court for re- 
consideration of the amendment ap- 
plications, and remit the matter to 
the High Court for disposal of the 
second appeal on merits, Except as 
directed by the order passed on 
19-12-75 there will be no order as to 
costs. 

Appeal allowed. 
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Dharamdeo Singh and others, 
Appellants v. The State of Bihar, 
- Respondent. 

_ Criminal Appeal No, 187 of 1971, 
- D/- 18-12-1975. 

(A) Criminal P. C. (1974), S. 417 
— Appeal against acquittal — Two 
conclusions possible on evidence on 
record— View taken by trial Court 
not unreasonable — High Court 
ought not to disturb finding of ac- 
quittal recorded by trial Court. 

In an appeal against an order of 
‘acquittal if two conclusions can be 
based upon the evidence on record, 
the High Court should not disturb 
the finding of acquittal recorded by 
the trial Court. It follows as a cor- 
rollary from that that if the .view 
taken by the trial Court in acquittirg 
the accused is not unreasonable, the 
occasion for reversal of that view 
would not arise. AIR 1974 SC 1857 
Rel. on. ; 

. Held on facts that the -view 
taken by the trial Court was not un- 
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A. I. R. 


reasonable’one and ought: not to 
have been disturbed by the High 
Court. (Para 6} 
Cases Referred: ` Chronological Paras 


AIR 1974 SC 1857 = 1974 Cri LJ 
1279 6 


Judgment of the Court was de- 
livered by 


GUPTA, J.:— The seven appel- 
lants before us were among the six- 
teen accused who were tried in the 
court of the Second Additional Ses- 
sions Judge at Chapra_ variously 
charged under Sections 302/34. 302/ 
149, 147, 148, 324. 326 and 379 of 
the Indian. Penal Code. The Addi- 
tional Sessions Judge by his order. 
dated November 21, ‘1966 acquitted 
all the accused giving them the be- 
nefit of doubt of the view that the 
prosecution had not “come with clean 
hands” and there were indications of 
gradual improvement in the prosecu- 
tion case. On appeal preferred by 
the State of Bihar, the Patna Hich 
Court by its order dated February 2, 
1971 affirmed the order of the Ad- 
ditional Sessions Judge as regards 
nine of the accused but set aside the 
acquittal in the case of these seven 
appellants. Each of the Seven ap- 
pellants was convicted under Sections 
302/149 of the Indian Penal Code 
and was sentenced to undergo rigo- 
rous imprisonment for life. All of 
them were further convicted under 
Section 148 of the Indian Penal 
Code but no separate sentence 
passed under that section. Appellant 
Rameshwar Singh was further çon- 


victed under Section 326 of the 
Indian Penal Code and appellants 
Birjhan Dhanuk, Goberdhan Bind, 


Satan Keori and Dwarika Singh were 
also convicted under Section 324 of 
the Indian Penal Code but no sepa- 
rate sentence was passed against 
them under these sections. _ 


2. There is no dispute that on 
the morning of November 24, 1965 
there was an occurrence in village 
Bamo in police station Beikunthpur in 
the District of Saran resulting in the 
death of the two persons named Bal- 
deo Singh and’ Brahma Singh. It is. 


` also admitted that there was ill-feel- 


ing between the appellants and the | 
deceased’ and their people, described 
in the judgtnent of the Additional 


was - 
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Sessions Judge as the prosecution 
party — which description we shall 
adopt for the sake of convenience, 
over plot No. 283 in the aforesaid 
village. There had been proceedings 
under Sections 144 and 145 of Cri- 
minal P. C. over this land as a re- 
sult of which Baldeo had been de- 
clared to be in possession of 11 
kathas 1r dhurs of land on the eas- 
tern side of the plot out of 14 kathas 
11 dhurs. The possession of appel- 
lant Dharamdeo was declared in res- 
pect of 3 Kathas forming the western 
portion of the plot. The feelings be- 
tween the parties were further em- 
bittered when the appellant Dharam- 
deo who was a candidate for mukhia- 
ship in the gram Panchayat election 
in 1962 was defeated as a result of 
the prosecution party helping the ri- 
val candidate, The situation became 
so grave that proceedings under 
Section 107 of Criminal P. C., had to 
be started against both the parties. 
This was followed by another pro- 
ceeding under Section 144 of Crimi- 
nal P. C. over the possession of plot 
283 but ultimately the respective 
possessions of the parties as before 
were upheld. In this tense atmos- 
phere of rivalry, the occurrence out 
of which the appeal arises took 
place. 


3. The prosecution version of 
the incident is like this. On Novem- 
ber 24, 1965 in the morning Baldeo 
Singh along with his son Hirdaya 
Singh, brother Brahma Singh and 
Brahma’s son Bhagwat Singh went 
to harvest the paddy standing on 
plot 283. They started the harvest- 
ing when all of a sudden the sixteen 
accused persons variously armed ap- 
peared and began assaulting the pro- 
secution party. Baldeo, Brahma, Hir- 
daya and Bhagwat fled towards the 
east but were overtaken when they 
reached field of one Sheo Lochan 
Nonia, There appellants Dharam- 
deo gave a bhala blow in the abdo- 
men of Brahma and appellant Rajin- 
der Singh struck him with a pharsa 
Baldeo and Brahma fell down when 
the other accused persons also as- 
saulted them, Appellant Rameshwar 
dealt a pharsa blow to Bhagwat. Ap- 
pellant Dwarika assaulted Hirdaya 
with pharsa, One Tapi Singh who 
sought to intervene was struck by 
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‘Baldeo and Brahma and 


Birjhan with a pharsa and appellants 
Gobardhan and Saten with bhalas. 
The accused persons before leaving 
the place removed the harvested 
paddy lying on the plot 283 and also 
cut away the paddy still standing on 
the land. 


4, At 10.35 A.M. Muneshwar 
Pathak the officer-in-charge of Bai- 
kunthpur police station (P. W. 19) 
had the first report that some inci- 
dent had taken place when Ram 
Adhar Singh (P. W. 1) son of Tapi 
Singh (P. W. 18) came to the police 
station and made a statement, This 
statement of course contained no par- 
ticulars, On the statement of Ram 
Adhar Singh, P. W. 19 made a sta- 
tion diary and left for the place of 
occurrence where he found Baldeo 
and Brahma lying seriously injured. 
On the spot P. W. 19 recorded two 
statements made by Baldeo, the first 
of which is exhibit 10 and the other 
made after some interval of time is 
exhibit 10/1, P. W. 19 then sent 
also their 
sons Bhagwat and Hirdaya who 
were also injured to hospital. The 
formal F. I. R. was drawn up on the 
basis of exhibit 10. Both Baldeo and 
Brahma died in the hospital, P. W. 17, 
the Assistant Surgeon at the hospital 
who performed the post-mortem exa- 
mination, found 11 marks of exter- 
nal injury on the body of Baldeo of 
which 3 were incised wounds and 
the rest caused by some hard and 
blunt substance like lathi —Brahma 
Singh had 12 injuries on his body of 
which 8 were either incised or 
punctured wounds and the remaining 
4 were caused by some hard and 
blunt substance like lathi. 


5. The prosecution examined 
19 witnesses to prove its case out of 
whom 8 were supposed to be eye- 
witnesses of the occurrence, Accord- 
ing to the Additional Sessions Judge 
the evidence raised doubts about the 
genesis of the occurrence, He held 
that exhibits 10 and 10/1 which he 
described as the “sheet anchor’ of 
the prosecution case were suspicious 
and unreliable documents, He gave 
the following reasons why he declin- 
ed to rely on exhibits 10 and‘ 10/1: 
(i) in view of the evidence of P. W.5. 
the doctor of the hospital where 
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Baldeo and Brahma were’ admitted, 
that they were not in a position. to 
speak when they were brought to 
the hospital, it was doubtful whe- 
ther Baldeo was in a ft condition 
to make the statements alleged to 
be his (ii) in spite of Baldeo Singh 
having on his person 8 injuries 
caused by lathis, the statement, Ex- 
hibit 10 did not mention that any 
of the accused was armed with a 
lathi and contained no reference to 
the lathi blows given either to Bal- 
deo himself or to Brahma; and (iii) 
exhibit 10 did nct also mention 
that the prosecution party were chas- 
ed by the accused and overtaken in 
the field of Sheo Lochan; the story 
of the chase, absent in exhibit 10, 
was introduced in the other state- 
ment, exhibit 10/1, supposed to have 
been made by Baldeo a little ‘later. 
The gradual improvement in the 
prosecution story as evidenced by 
exhibits 10 and 10/1 along with cer- 
tain other circumstances . appearing 
in evidence made the Additional Ses- 
sions Judge doubt the truth of the 
prosecution case. Some of these 
other circumstances are as follows, 
P. W. 19, the investigating officer, 
found plot 283 harvested without in- 
dication that paddy on any part of 
the plot was cut away in a hurried 
and haphazard manner. This is not 
quite consistent with the prosecution 
story that the accused after the as- 
sault came back to plot 283 and cut 
away the paddy still standing on a 
part of the land. Further, there 
were no blood or marks of trampling 
on the plot as one would have ex- 
pected ifthe occurrence really started 
on this land. Another circumstance 
which heightened the doubt was the 
presence of blood and marks of 
trampling on the land belonging to 
the accused Dharamdeo Singh which 
was to the east of plot 283, P. W., 19 
also found cut paddy scattered over 
the land belonging to Dhaiamdeo. 
The admitted fact that two of the 
accused, Dharamdeo Singh and Rajin- 
der Singh, had also sustained injuries 
was another circumstance which 
weighed with the Additional Sessions 
Judge, Dharamdeo had ‘a grievous 
injury. on his right hand | described 
by the doctor as an “incised wound 


on the back of the. right wrist joint 
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4x1” x2”: the head of the right 
ulna has been removed.” Rajinder 
Singh had also a “sharp penetrating 
wound on the upper part of the 
posterior left axillary 61/2” x H2” x 4.” 
The prosecution version gives no ex- 
planation how these injuries could 
be caused if the occurrence had 
taken place in the manner suggested 
by the witnesses for the prosecu- 
tion. The Additional Sessions Judge 
also examined the evidence of P, W.7 
Bhagwat Singh, P. W. 10 Hirdaya 
Singh and P, W. 18 Tapi Singh all 
of whom had received injuries. It 
appears that FP. W. 7 had named only 
cne of the accused namely Ramesh- 
war Singh to the police though in 
court he mentioned the names of 
all the other accused persons, PW 16 
in explanation of the absence of any 
blood on plot 283 stated in court 
that on this plot Dharamdeo had 
dealt a blow on Baldeo with the 
lathi portion of his bhala. Apart 
from the improbability that Dharam- 
deo in spite of being armed with a 
Bhala which he ultimately used 
should use its lathi portion only so 
long as they were on plot 283, this 
is a version which is absent in his 
staternent to the police. P. W. 18 
Tapi Singh, who claimed to be. an- 
other eye-witness, said that neither 
Baldeo and Brahma nor Bhagwat 
and Hirdaya had received any injury 
on plot 283. This is a version whieh 
is different from that given by the 
other eye-witnesses whose story is 
that injuries were caused to all of 
them on that plot. In view of the 
circumstances referred to above and 
having regard to the fact that the 
witnesses -for the prosecution were 
inimiecally disposed towards accused, 
the Additional Sessions Judge did: not 
fmd it possible to accept the version 
of the incident as narrated in court 
by the witnesses for the prosecution 
and gave the benefit of doubt to all 
the 16 accused, The Additional Ses- 
sions Judge considered the evidence 
against each accused separately be- 
fore coming fo the conclusion that 
the charges against them had not 
been proved beyond doubt, 


6. The High Court on a re- 
ERSE of the evidence held that 
there was sufficient and cogent mate- 
rial -to prove the charges levelled 
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against the 7 appellants before us. . It 
does not appear from the judgment of 
the High Court that it relied on any 
piece of evidence which the Additional 
Sessions Judge had overlooked to take 
note of or that the High Court thought 
that the Additional Sessions Judge 
relied on any circumstance which did 
not appear in the evidence on re- 
cord. The only reasons that we 
could see why High Court reversed 
the decision of the court of session 
is that the High Court was inclined 
to take a view on the evidence dif- 
ferent from that taken by the Addi- 
tional Sessions Judge. We do not 
say that the view which the High 
Court took was not a possible view 
on the evidence, but so also was the 
view that the Additional Sessions 
Judge had taken. It is well settled 
|that in an appeal against an order 
‘of acquittal, if two conclusions can 


ifollow as a corollary from that that 
if the view taken by the trial Court 
in acquitting the accused is not un- 
jreasonable, the occasion for the re- 
jversal of that view would not arise. 






jan unreasonable one, and no occasion 
{for the reversal of that view ‘had 
{therefore arisen, Accordingly we al- 
low the appeal, set aside the .judg- 
ment of the High Court and restore 
the order of acquittal passed by the 
trial Court. The appellants are 
directed to be set at liberty .forth- 
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R. S. SARKARIA AND 
S. MURTAZA FAZL ALI, JJ. 


Nanchand Gangaram Shetji, Ap- 
pellant v. Mallappa Mahalingappa 
Sadalge and others, Respondents. 

Civil Appeal No. 1896 of 1968, 
D/- 30-1-1976. 

(A) Constitution of India, Article 
136 — Finding as to partition of 
joint Hindu family — Concurrent 
findings of two lower Courts based 
on good documentary evidence rein- 
forced by admission of defendants 1 
and 2 as also adverse inference 
drawn from non-production of ac- 
count books by deft. 1 held’ was juas- 
tified and as it did not suffer from 
any legal infirmity or gross error of 
law could not be interfered with in 
appeal by special leave. 

` (Paras 16, 18, 21, 38) 

(B) Hindu Law — Joint family 
business and partnership business — 
Distinction between. 


In a joint Hindu family business, 
no member of the family can say 
that he is the owner of one-half, 
one-third or one-fourth. The essence 
of joint Hindu family property is 
unity of ownership and community 
of interest, and the shares of the 
members are not defined, Similarly, 
the patterns ofthe accounts of a joint 
Hindu family business maintained by 
the Karta is' different from those of 
a partnership. In the case of the 
former the shares of the individual 
‘members in the profits and losses 


‘are not worked out, while they have 


the case of 


(Para 37) 


(C) Limitation Act (1908), S. 21 
—. Acknow- 
ledgment . made by karta of erst- 
while joint Hindu Trading family 
after its severance — Whether binds 
former members so as to save limi- 
tation, ‘AIR 1945 Bom 511, Overrul- 
ed —- (Partnership Act (1932),’Ss, 4, 
5 and 45). . | 3 | 
_. . Disruption of the joint family 
status puts an end to the represen- 
tative capacity of the karta and any 
ta a 


*(Appeal (B) No. 287 of 1956 D/- 
7 24-9-1962— Mys.) » ir s 


1 19 
J Paor 


to be worked out in 
partnership accounts. 
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acknowledgment of a debt made by 
him after such disruption cannot save 
the creditors’. claim from beccming 
time-barred against the other mem- 
bers. The principle underlying Sec- 
tion 45 of the Partnership Act can 
have no application because Secs. 4 
and 5 Partnership Act clearly ex- 
clude the Joint Hindu trading fami- 
lies from the operation of the Part- 
nership Act. Moreover, the question 
whether an acknowledgment made 
by the karta of an erstwhile joint 
Hindu family after its severance, 
would extend limitation against all 
the former members of that family, 
turn primarily on an interpretation 
of Cl, (b) of sub-s. (3) of S. 21 read 
with S. 19 of the Limitation Act, 1908. 
(Paras 41, 44) 

It is therefore the duty of the 
creditor to ascertain after due en- 
quiry whether the person making the 
acknowledgment still holds his ‘re- 
presentative capacity as karta of the 
family. The law. does cast any duty 
upon the members of the family who 
do not figure in the endorsement or 
writing admitting the debt to inform 
the creditor by a general petice 
about the disruption of the family. 
If the creditor fails to make an en- 
quiry and satisfy himself about the 
capacity of the executant to repre- 
sent the family at the time of mak- 
ing the acknowledgment, he does so 
at his own peril. AIR 1945 Bom 511, 
Overruled. AIR 1953 Orissa 179 and 
AIR 1941 Mad 925 (FB) end AIR 
1940 Mad 339, Approved. (Para 44) 
Cases Referred: Chronological Paras 
AIR 1953 Orissa 179 = ILR (1953) 
Cut 221 40, 45 
AIR 1945 Bom 511 = 47 Bom LR 


39, 4C, 41 
ILR ae) haere 
251 (FB). 45 
AIR 1940 Mad 339 = 1939 Mad IN 
927 4C, 45 
. Mr. H. B. Datar, Sr. <Advorate, 
(Mr. P. C. Bhartari, Advocate for 
M/s. J.. B.. Dadachanji and Co., Advo- 
cate with him), for Appellant;. M-. S. 
T. Desai, Sr.. Advocate, (Mr. Neunit 
Lal, ' Advocate with him), for Respon- 
dents Nos. 3.and 4. 
Judgment of the Court was de- 
livered by 
SARKARIA, J.:—— This is a deine 
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" The plaintiffs’ accounts were 
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against a judgment of the High 
Court of Mysore. The following pe- 
digree table will be helpful in under- 
standing the facts leading up to this 
appeal: 


MAHALINGAPPA 
(died in 1922) 


i 
Appa Saheb Nealkanth 


Mallappa : 
Deft. No. 1 Deft. No 2 (dled on 8-7-46) 

{ i 
Chandrakant Smt. Balabai 
Deft, No, 3 (wife of ea 

Deft, No, 4. 
2. The respondents are Hindus 
governed by Mitakshara School of 


Hindu Law, Mahalingappa, the pro- 
positus of the joint family died in 
1922, survived by three sons, namely, 
Mallappa, Defendant 1, Appasaheb, 
Defendant 2, Neelkanth. (The sons 
are hereafter referred to as ‘M’, ‘A’ 
and '‘N’.) Mahalingappa and his sons 
constituted a joint Hindu family. The 
family was trading in tobacco, 
Mahalingappa, as Karta was manag- 
ing the joint family business. After 
his death, his eldest son Neelkanth, 
father of Chandrakant, Defendant 3, 
began to look after the management 
of the family business, 'N’ also start- 
ed C. N. Tennis Bidi Factory in the 
name of his son Chandrakanth in 1942 
or thereabout. 'N’ died on July 8, 
1946. Thereafter ‘A’ (Defendant 2) 
continued and managed the joint 
family business and the family con- 
cerns with the consent of the other 


members, After 1951, the family 
business was managed by ‘M’ (De- 
fendant 1). 


3. | The appellant had business 
dealings in tobacco and money deal- 
ings with the Defendants’ joint fami- 
ly. There used to be periodical veri- 
fication of accounts and acknowledg- 
ments were made from time to 
time by the manager of the family. 
burnt 
in fire on October 22, 1949 and he 
had to reconstruct the accounts from 
available information and documents. 


4.. On April 15, 1953, accounts . 
were taken, and the amount due 
from: the defendants’ family to the 
plaintiff was worked out and veri- 
fied. The accounts thus stated were 
acknowledged and signed by: Defen- 
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dant. 1 and by Defendant 4, as guar- 
dian of her ‘minor son, Defendant 3. 
A balance of Rs. 69 ,465/15/- was 
found due to the plaintiff from the 
defendants. 


5. With the preceding allega- 
tions, the plaintiff, on January 28, 
1954, instituted the suit for the re- 
covery of Rs. 75,000/-, comprising of 
Rs. 69,465/15/-, as principal, plus in- 
terest at 12 per cent per annum. 
Subsequently, by an amendment of 
the plaint, he added an alternative 
ground that if the Defendants prov- 
ed that there had been a partition in 
the family, they were still liable for 
the dues pertaining to the ancestral 
business carried on by all the defen- 
dants either as members of the joint 
ee family or as partners of a 

rm 


6. Defendants 1 and 2 in 
their joint written statement, admit- 
ted that there was an ancestral to- 
bacco business of the family manag- 
ed by ‘N’ till his death in 1946; that 
after N’s death. the family business 
was managed by them (M & A) and 
that all the defendants were jointly 
liable for the plaintiffs claim. The 
defendants denied that there was 
ever a partition of the joint family. 
They however conceded that a deed 
of partnership, an agreement and a 
partition award had been brought in- 
to existence from time to time with 
the sole object of lessening the bur- 
den of income-tax, and they were 
not intended to be acted upon. It 
was added that after the interim at- 
tachment of the property, Defendant 
3, taking advantage of these bogus 
documents, obtained an ex parte de- 
cree to show that there had been 
division of the joint family, and that 
this `- decree was not opposed by the 
answering defendants because they 
were assured that it would not be 
executed. They admitted that the 
appellant’s claim was partially true, 
but denied correctness of the total 
balance claimed as due. They fur- 
_ ther averred that the suit was time- 
barred as the acknowledgment relied 
on by the plaintiff was not legal and 
could not extend limitation, that in- 
terest was wrongly. calculated, that if 
they (Defendants 1 and 2) were’ held 
liable, they should be aia to pay 
in easy instalments. P 
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7. Defendant 3 filed a separate 
written statement. He resisted the 
plaintiffs claim, traversed the allega- 
tions in the plaint, and denied that 
there was any acknowledgment made 
on his behalf on April 15, 1953 by his 
mother, Defendant. 4. In the alterna- 
tive, he pleaded that she had no au- 
thority to acknowledge the debt so 
as to bind him as he was then a minor. 
Defendant 3 further stated that there 
was a disruption of the joint family 
status on November 4, 1945 when 
M, A and N unequivocally expressed 
their intention to separate and divided 
the movables, and thereafter, a decree 
for partition of the immovable pro- 
perty of the family was passed in 
1949 on the basis of an arbitration 
award, Defendant 3 asserted that this 
decree had been acted upon by’ the 
parties. He denied that Defendants 
land2had ever acted as manager cf 
the joint family with the consent of 
the other members, and added that 
this question could not arise because 
of the earlier division of the family. 


8. Defendant 4 in her writ- 
ten statement denied the  plaintiff’s 
claim and supported the contentions 


raised in his written statement by 
Defendant 3. She stated that Defen- 
dants 1 and 2, had taken her thumb- 
impressions on certain papers on the 
representation that they had been 
properly managing the Tennis Bidi 
Factory which had fallen to the 
share of her husband, She was never 
informed of the contents of the docu- 
ments by the Defendants, who took 
undue advantage of her illiteracy. 


9. The trial court held that 
the joint family had disrupted in 
1945 and the plaintiff was aware of 
this fact; that the acknowledgments 
of the debt had been made by De- 
fendants 1 and 2 and not by Defen- 
dant 3, and on ne account the suit 
was within time only as against De- 
fendants 1 and 2, that Defendant 3 
had on attaining majority repudiated 
his liability as partner; that the 
thumb-impressions of Defendant 4 
on the acknowledgment had been 
taken by practising fraud; that in 
any case Defendant 4 had no autho- 
rity to acknowledge the debt on be- 
half of her minor son. The - Court, 
however, upheld the appellant’s con- 
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tention that the old accounts had 
been destroyed in fire and that ‘the 
plaintiff was entitled to interest at 
12 per cent per annum, On these 
findings, the trial court decreed the 
plaintiff’s claim in toto against De- 
fendants 1 and 2 but dismissed it 
against Defendants 3 and 4. : 

19. Against that judgment and 
decree of the trial court, the plaintiff 
preferred an appeal to the High 
Court. The High Court has affirm- 
ed the findings of the trial couzt and 
dismissed the appeal. 

11. Hence this 
by the plaintiff. 

12. Defendants 1 and Z2 did 
not appeal against the decree 2f the 
court which hed consequently þe- 
come final against them. 


13. It is common ground be- 
tween the parties that during the 
life-time of Mahalingappa, the fami- 
ly consisting of Mahalingappa and 
his sons, was a joint Hindu family 
trading in tobacco, It is further not 
disputed that after the deach of 
Mahalingappa, the surviving co-par- 
ceners continued to be joint. and 
Neelkanth, the eldest son of Mahal- 
ingappa managed the family business 
as Karta till November 4, 1945. 


14. The first matter in contro- 
versy is, whether on November 4, 
1945, on account of an unequivocal 
declaration of an intention to sepa- 
rate made by the three sons of 
Mahalingappa, there was a disruption 
of the joint family status. The 
courts below have concurrently ans- 
wered this question in the EA 
tive. 


15. -Mr. Datar, appearing for 
the appellant contends that this find- 
ing of the courts below that there 
was a division in the family on Nov- 
ember 4; 1945, was not based on 
any evidence whatever and -is .conse- 
quentiy unsustainable in law. 


16. - We are unable to accept 
this contention. The'‘finding is bas- 
ed on good evidence which has been 
found creditworthy after due consi- 
deration by the two courts, Firstly, 
there is a recital of the fact oŽ divi- 
sion on November ‘4, 1945, in the 
‘partnership. deed, Ex. 197, | ‘dated 
‘October 25, 1946. This ‘deed has been 
written on a general stamp ‘paper of 
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the value of Rs. 30/-. The date of 
the purchase of the stamp paper ac- 
cords with the date of the execution 
of the deed, This document there- 
fore, could not have been brought 
into existence subsequently. Second- 
ly, there was an endorsement on the 
Income-tax Return Ex. 309, relating 
to the previous year ending on 
November 4, 1945 that at the end 
of the year there has been a change 
in the status of the family. Thirdly, 
there is the Arbitration Award (Ex. 
294) dated November 3, 1948, fol- 
lowed by the decree (Ex, 295). This 
award is a registered document. The 
material recitals in this document are 
as under: 

“The plaintiff (Chandrakant Nil- 
kanth) and the defendants Nos, 1, 2 
and 3 (Mallappa, Appasaheb and 
Basawabai, widow of Mahalingappa) 
were members of joint family. During 
the lifetime of the plaintiff’s father, 
he and the defendants Nos. 1, 2 and 
3 were living joint and all the three 
persons carried on the business of 
the joint family. Thereafter, as the 
minds of the plaintiff's father and 
of the defendants Nos 1 and 2 were 
prejudiced on account of some domes- 
tic reasons, they began to live sepa- 
rately in the year 1945. Thereafter 
they took accounts of the transac- 
tions, with desire to get their im- 
movable and movable properties and 
other business partitioned and got 
the capital amount in that business 
partitioned on 4th November 1945. 
So also they effected, partitions in 
the other movables ` and the orna- 
ments ètc., of the family......... 


Now the defendants Nos, 1 and 
2 are objecting about the mainten- 
ance to be given to the defendant 
No. 3 (widow of Mahalingappa) as 
per agreement deed...... | 


The .contentions. of the defen- 


dants Nos 1 and 2 are as follows: 


We: and our deceased eldest bro- 
ther Sri Nilkanthappa were living 
joint, - It is true that on 4th Novem- 
ber 1945 we all three together’ have 
taken the accounts ‘of the business 
‘and have made divisions in the: capi- 
tal of the- business. It is true that 
accordingly we have . proportionately 
‘divided ‘the remaining: moveable arti- 
cles ‘and the ornaments- ec ~and 
have taken the same:..:...”° 
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17. The award bears the sig- 
natures of the three arbitrators, and 
on its basis, the court passed a de- 
cree on August 9, 1949. That suit was 
instituted by Chandrakant, and 
Basawwa widow of Mahalingappa, 
Suryakant, illegitimate son of Nil- 
kanth, Mallappa Mahalingappa 
Sadalge and Appasaheb were im- 
pleaded as defendants. Under the 
award, provision was made for the 
maintenance of Smt. Basawwa and 
the residence of Suryakant, the ille- 
gitimate son of Nilkanth, 

18. The conclusion based on 
the above documentary evidence was 
reinforced by the courts below with 
admissions made by Defendants T 
and 2, in cross-examination, and also 
with an inference drawn against the 
plaintiff and Defendant 1 on account 
of the non-production of the account- 
books. In our opinion, the courts be- 
low were justified in drawing the in- 
ference because Defendant 1, as is 
apparent from his written statement, 
is colluding with the plaintiff and 
all circumstances suggest that ` these 
account-books must be with defen- 
dant 1. 

19. The case of Defendant 3 
is that on November 4, 1945, the ac- 
counts of the joint family were 
worked out and closed. It was found 
that there was a capital balance of 
Rs, 64,023/11/- which was equally 
divided among the three brothers 
and the fact of this division was not- 
ed in the account books which were 
in the possession of Defendant 1. In 
the witness-box, Defendants 1 and 2 
admitted that on 11-11-1945 each of 
the brothers got Rs. 21,340/3/9 and 
credit entries to that effect 
were made in the khata of each bro- 
ther in the aecount-books of the 
shop. ; 


20. Defendant 3 by an appli- 
cation (Ex, 169) called upon Defen- 
dant 1 to produce in court the ac- 
count-books, in his possession. Notice 
of this application was received by 
Defendant 1’s Counsel on July 18, 
1955. Despite this notice defendant 1 
did not produce the account-books 
when he appeared in the witness-box 
on July 21, 1955. He made a lame 
excuse that the account books had 
been given to Javali pleader after 
the service of summons in this suit 
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on him (defendant 1) because that 
pleader had asked him to bring the 
books containing the plaintiffs ac- 
counts. But the defendant gave hira 
the books of the Bidi Factory and 
not of M. B. Sadalge shop. Defen- 
dant 1, in cross-examination, clearly 
admitted that he had given to Javali 
pleader only those account-books 
which contained the plaintiffs Khata 
“and not of previous years’, By any 
reckoning, this means that he did 
not hand over the account-books re- 
lating prior to the years 1949 to 
Javali Pleader, Admittedly after the 
death of Nilkanth, he was managing 
the business upto 1950, and as such, 
was supposed to be in possession of 
the account-books, The courts be- 
low were therefore, right in reject- 
ing the explanation given by him 
for non-production of the account- 
books. The explanation regarding 


the non-production of the books, 
given by defendant 2, who had 
managed the business after 1951, 
was equally unsatisfactory and was 


rightly discarded. 


2i. In the light of what has 
been said above, it cannot be held 
that there was no legal evidence be- 
fore the courts below to base the 
finding that the joint family’ had 
disrupted on November 4, 1945, 


22. It is next contended by 
Mr, Datar that'even if there was 
some declaration of separation in 1945 
and subsequently a decree for parti- 
tion based on an award was passed 


- in 1949, then also, such declaration, 


award and decree were never acted 
upon., It is submitted that in hold- 
ing to the contrary, the High Court 
has committed several errors of re- 
cord and misconstrued importent 
documentary evidence. 


23. According to Mr. Datar, 
the under-mentioned documentary 
evidence unmistakably shows that the 
declaration of 1945, the award of 
1948 and the partition decree of 
1949 were not acted upon: 


(1) Affidavits Exts, 221, 247 and 
248 sworn on July 20, 1946, before a 
Magistrate by Defendants 2, 4 and 1 
stating that they are members of a 
joint. Hindu family and Defendant 2 
is the manager of the family.. In the 
affidavit Ex. 247, Smt, Balabai. gave. 
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her consent. to the management of 
the affairs of the joint family ky de- 
fendant 2. - 


(2} Application dated Augus: 13, 
1946 (Ex, 182), by Defendant 1 te 
Sales-tax Officer for transfer and re- 
pistration of the licence, and’ appli- 
cation Ex, 208, dated September 30, 
1946 made by defendants 1 and 2 
on their behalf and on behalf of 
Chandrakant Defendant 3 informing 
the City Surveyor about the death 
of Neelkanth and requesting him to 
enter the Khata in the names of all 
the three defendants I to 3. 


(3) Income-tax returns Exhs. 309 
to 314 filed after the death of Neel- 
kanth. 


(4) Resolution, Ex. 335, passed 
by the Board of Directors in the 
meeting held on July 30, 1946 per- 
mitting defendant 2 to redeem, in 
the capacity of Karta of the joint 
family, goods pledged with the Ni- 
pani Branch of the Bank by Neel- 
kanth deceased. 


(5) Ex, 147, statement, dated 
September 26, 1953, by defendant 3 
requesting the City Surveyor, N-pani 
that his joint share in Nipani 
Revision Survey Nos, 1254 and 1264 
may be cancelled and the name of 
defendant 1: may be entered again 
for both the numbers, Emphasis is 
on a sentence in this statement to 
the effect: “Two months have pass- 
ed since the said partition’. 


24, In accordance with this 


statement, the mutation Ex. 263, 
was attested. 
25. Both the courts below 


have fully considered this evicence, 
along with other evidence, and come 
to the conclusion that these docu- 
ments do not discount or alter the 
fact that the joint family had dis- 
rupted on November 4, 1945, The 
High Court has given reasons why 
the evidence furnished by the deed 
of partnership (Ex. 197) and the 
Arbitration Award (Æx. 294) can be 
safely accepted. 

26. In regard to. Exs. 221, 247 
and 248, the High Court has said 
that there is no evidence as to for 
what purpose these affidavits were 
sworn to:and has rightly emphesised 
that in the absence of such evidence, 
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it is difficult -to draw any. inference 
about the implications of their con- 
tents. Regarding the affidavit Ex. 
247, purporting to have been sworn by 
Smt. Balabai, the High Court has said 
that she must have been .mentally de- 
pressed being in mourning on account 
of the death of her husband which oc- 
curred only 12 days earlier; that she 
was an illiterate woman who thumb- 
marked. whatever documents were 
presented to her, without under- 
standing their contents, In this 
connection, the High Court referred 
to the statement of defendant 1, 
wherein he has admitted that during 
defendant 3’s minority, defendant 1 
and defendant 2 were the only per- 
sons who looked after the business and 
defendant 4 never objected to what- 
ever they did, and that they used to 
take defendant 4's thumb-impression 
whenever they thought it necessary 
in connection with the dealings of 
M. B. Sadalge shop. 


27. As regards the applications 
Exs. 182 and 208, the High -Court 
said, there was nothing inconsistent 
in the recitals of these documents, to 
show that there was no partition of 
the joint family. The. recital in Ex. 
208 was found to be too technical to 
spell out the full legal implications 
of the words “in the joint family.” 


28. Referring to the Income- 
tax returns Exs. 310, 31% and 314, 
submitted on March 15, 1948, Nov- 
ember 12, 1949 and February 13, 
1954, respectively, the High Court 
noted that these refer to the accounts 
of the two concerns and contain 
somewhat different description in 
the management, In Ex. 310, relating 
to the year ending October 24, 1946, 
it is stated that ‘N’ and defendants 1 
and 2 were Kartas of the family. In 
Ex. 311, defendant 2 is mentioned 
as the manager of the ‘old Hindu 
Undivided Family’, Similarly, Ex. 
314, purports to have been filed by 
the H. U. F. relating to the year 
1949-50 but this was filed on Feb. 
13, 1954 after the institution of this 
suit. The income-tax -returns, Exs, 
312 and 313, relate to the previous 
years ending on -12-11-1947 and 
22-12-48 Ex. 312 was submitted -on 
December 26, 1949 and Ex. 313 on 
December, 22, 1953, both by defen- 
Gant 2. The status of the assessee in 
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these two: returns is mentioned as 
“Firm”, 

29, Ex. 315, is the income-tax 
return sian to the income-tax 
year 1948-49, the previous year of 
which ended on November 12, 1947. 
It was filed by defendant 4 as guar- 
dian of her minor son, defendant 3, 
on December 22, 1949. The status of 
the assessee therein is shown as ‘In- 
dividual’, It relates to the business 
which was being run under the 
style of M/s. M. B. Sadalge. It is 
mentioned in this return that each 
of the three defendants 1, 2 and 3 
has 1/3 share in the business, Ex. 316 
is the order of the Income-tax Offi- 
cer passed on June 20, 1950 wherein 
it is stated that 1/3 share of defen- 
dant 1 in the profits of this firm 
was assessed on that date. 


34. Ex. 309 is the income-tax 
return relating to the previous year 
ended on November 4, 1945. It was 
filed by defendant 2 in 1946, after 
Neelkanth’s death. The High Court 
has attached great weight to an en- 
dorsement on this return, which is 
to the effect, that there had been a 
change in the family status at the 
end of the year, This endorsement 
has been omitted from the printed 
copy of Ex. 309. Consequently, at 
one stage, it was maintained by the 
counsel for the appellant that in re- 
peatedly referring to this endorse- 
ment the High Court had committed 
an error of record. We therefore, 
sent for the original, We find that 
this endorsement is very much there 
in the original. This endorsement 
was a valuable piece of evidence to 
show that, in fact, there had been a 
disruption of the joint family status 
at the end of the previous year, 
1944-45, on November. 4, 1945. 

ai. Thus the evidence fur- 
nished by the income-tax returns 
was conflicting. But the aforesaid 
endorsement on Ex. 309 was a clin- 
cher. It was a statement made ante 
litem motam. It confirmed the testi- 
mony of Def. 2 that the partition had 
taken place in 1945 and this tilted 
the balance against the contention of 
the plaintiff. In such evidentiary 
value, it out-weighs the income-tax 
returns, Exs, 310, 311 and 314, in 
which the status of the assessee is 
shown as: H. U, F. The High Court 
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was therefore, not. wrong in holding 
that all these documents taken toge- 
ther do not show “that the family of 
the defendants had continued to be 
joint.” . 

32. Discussing the resolution 
(Ex. 335) of the Board of Directors 
passed on 30-7-1946, the High Court 
said that this resolution’ was pass- 
ed only 22 days after the death of 
Neelkanth and therefore, there was 
nothing unusual if all the members 
authorised defendant 2 to redeem 
the pledged goods as manager ofthe 
joint family. 

33. In our opinion, it was not 
unreasonable to hold that the recital 
in this resolution with regard to de- 
fendant 2 being the authorised mana- 
ger of the joint family, was made as 
a matter of expediency, did not dis- 
count the case of defendant 4 that 
the joint family had disrupted on 
November 4, 1945. 


34. The High Court found 
that the recital in Ex: 143, that- the 
partition had taken place two months 
prior to this application, was obvi- 
ously a mistake, as it was nobody’s 
case that. the partition had taken 
place in 1953, This inference also 
was not implausible, This document 
contains other palpable errors of a 
similar nature, For instance, there- 
in the age of defendant 3is mention- 
tioned as twenty years, while he was 
hardly eighteen. 


35. The High Court found 
that the documentary evidence fur- 
nished by the partnership deed (Ex. 
197) dated 25-10-1946, the award (Ex. 
294) dated October 30, 1948, and 
the decree (Ex. 295) dated Septem- 
ber 15, 1949, passed on its basis was 
entirely reliable. -It further found 
that these documents had been acted 
upon, In this connection, the High 
Court, rightly relied upon the ad- 
missions of defendant 1 in cross~-exa- 
mination. In the witness-box, de- 
fendant 1 had conceded that all the 
immovable property that had been 
allotted to defendant 2 under. the 
award had been sold away by’ him, 
and that pursuant to the award, 
Rs. 7000/- had been paid to Heerabai 
and her son Suryakant. Defendant 1 
further significantly admitted that on 
October 25, 1946 Rs. 16000/- and odd 
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were to the credit of defendant 3 in 
the account-books of M. S. Sadalge 
Shop. By virtue of the receipt, Ex. 
167, dated August 9,°1949, defendants 
1 and 2 acknowledged the deposit of 
Rs, 16005-15-0 in favour cof the mi- 
nor Defendant 3, payable with inte- 
rest at Rs. 6/~ per cent per annum. 
Defendant 1 admitted the correctness 
of the contents of this receipt, It is 
undisputed that subsequently, defen- 
dant 3 has not only obtained a de- 
cree on the ,basis of this receipt 
against defendant 1, but has taken 
out its execution. 


36. The High Court has also 
discussed the effect of the agreement 
(Ex, 99) which was executed between 
defendants 1,. 2 and defendant 4 as 
the guardian of the minor, defendant 
3 on April 12, 1950. The main ob- 
ject of this agreement was to safe- 
guard the interests of the minor in 
the management of the two partner- 
ship businesses, namely, M. B. Sadalge 
Shop and Tennis Bidi Factcry in the 
name ` of Chandrakant Neelkant 
Sadalge. By this agreement, defen- 
dants 1 and 2 were called upon to 
credit to the business whatever 
amounts they had spent from ‘out of 
the partnership assets. The power of 
each of the defendants with regard 
to withdrawal of funds from part- 
nership chest for personal expenses, 
was also restricted. This arrange- 
ment continued to be in force till 
the partnership was dissolved by an- 


other registered deed on April 20, 
1951, 
37. Reference has already 


been made to Ex. 316, an order dated 
June 20, 1950, of the Income-tax Of- 
ficer showing that defendants i, 2 
and 3 were being assessed on the 
basis that each of them had 1/3rd 
share in the business. In a- joint 
Hindu family business, no member 
of the family can say that he is the 
owner of one-half, one-third or one- 
fourth. The essence of joint Hindu 
family property is unity of owner- 
ship and community of interest, and 
the shares of the members are not 
defined. Similarly, the patterns , of 
the accounts of a joint Hindu family 
business maintained by the Karta 1s 
different from those of a partnership. 
In the case of the former the shares 
of the individual members in the pro- 
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fits and losses are not - worked out, 
while they have to be worked out 
in the case of partnership accounts. 
38. In view of all that has 
been said above, we are of opinion 
that the concurrent finding of the 
courts below to the effect, that the 
joint Hindu family of the defendants 
had disrupted on November 4, 1945, 
does not suffer from any legal infir- 
mity or gross error which would 
justify our interference in this ap- 
peal by special leave. We therefore, 
take it that no joint Hindu family 
of the defendants, nor any joint 
business of such a family was in 
existence either on October 15, 1949 
when the last dealing (vide Ex. 394) 
of the plaintiff with defendants i 
and 2 took place, or when on April 
15, 1953 the accounts were stated 
and admitted, Indeed, on the date, 
April 15, 1953, on which the plain- 
tiffs cause of action arose, even the 
partnership was not in existence, 
the same having stood dissolved since 
April 20, 1951. 
39. Mr, Datar next contends 
that even if the joint status of the 
family stood disrupted from Novem- 
ber, 1945, then also, on the principle 
of Section 45, Partnership Act, the 
acknowledgments made by defen- 
dants 1 and 2, representing them- 
selves, jointly or serverally, as Karta 
of the joint Hindu trading family, 
would, in the absence of. publie notice 
to the traders in general or particular 
notice to the plaintiff be binding on 
all the erstwhile members of the joint 
family. Reliance for this - contention 
has been placed on a single Bench 
judgment of the Bombay High Court 
in Kashiram -Bhagshet v. Bhaga 
Bhaushet, AIR. 1945 Bom 511. 


49. As against this, Mr, Desai 
submits that Kashiram’s `case,. (AIR 
1845 Bom 511) (supra) does not lay 
down the law correctly. Counsel main- 
tains that the contrary view taken by 
the other High Courts in these cases 
is sound, Pramod Kumar v. Damo- 
dar Sahu, ILR (1953) cut 221 = (AIR 
1953 Orissa 179); Rangaswami v, Siv- 
prakasam, ILR (1942) Mad 251 = 
(ATR 1941 Mad 925 FB); : Ramchand- 


rappa v. Narayanappa, AIR 1940 
Mad 339. i 
4i. Kashiram’s case AIR 1945 


Bom-511.{(supra) decided by ari emin- 
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ent single Judge certainly supports 
the proposition propounded by Mr. 
Datar. Applying the principle of 
Section 45 of the Partnership Act, 
1932, the learned Judge held that un- 
less intimation of the severance of 
joint status between the members of 
the joint family is given to the out- 
side creditors who had dealings with 
the joint family through its karta, 
either by public notice or individual 
notice in that behalf, the karta 
would be deemed to continue to re- 
present the family and to have 
power to incur debts for family 
necessity and to make acknowledge- 
ments or part-payments in respect of 
the same so as to extend the period 
of limitation. With great respect to 
the learned Judge, we do not think 
that this is a correct enunciation of 


the law on the point. Firstly, the’ 
legislature has, in its wisdom, ex- 
cluded joint Hindu trading families 


from the operation of the Partner- 
ship Act. Section 4 of that Act de- 
fines ‘partnership’ as “the relation 
between persons who have agreed to 
share the profits of a business cecar- 
ried on by all or any of them acting 
for all’. Section 5 further makes it 
clear that this Act governs only that 
relation of partnership which arises 
from contract and not from status 
such as the one obtaining among the 
members of a joint Hindu family 
trading partnership. Secondly, the 
question whether an acknowledge- 
ment made by the karta of an erst- 
while joint Hindu family after ‘its 
severance, would extend limitation 
against all the former members of 
that family, turn primarily on an in- 
terpretation of Clause (b) of sub-s. (3) 
of Section 21 read with Section 19 
of the Limitation Act, 1908. Clause 
(b) of Section 2r (3) provides: | 


“Where a liability has been . in- 
curred by or on behalf of a Hindu 
undivided family as such, an .ack- 
nowledgement or payment ‘made by 
or by the duly authorised agent . of, 
the manager of the family for the 
time being, shall be deeméd..to have 
been made on Donan of the whole 
family”... a 


- 4Z,- . The 2 spore Hino this 
clause aref'the' manager of.:thefami- 
ly for the time being’,’ These words 
unerringly indicate that at the -time 
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when the acknowledgement is made 
and signed, the person making and 
Signing it, must be the manager of a 
subsisting joint Hindu family, If at 
the relevant time the joint Hindu 
family as such was no longer in ‘exis- 
tence because of division or disrup- 
tion of its joint status, any acknow- 
ledgement made by ‘the erstwhile 
karta of such family cannot keep the 
debt alive and extend limitation as 
against all the members of the fami- 
ly, his representative capacity as 
karta being conterminous with the 
joint status of the family. 


43. Explanation (II) to S. 19 
lays down that for the purpose of 


this section “signed” means signed 
either personally or by an agent 
duly authorised in this behalf. Sec- 


.tion 21 (1) provides that the expres- 


sion “agent duly authorised in this 
behalf” in Sections 19 and 20 shall 
in the case of a person under disabi- 
lity include his lawful guardian or 
manager or an agent duly authoris- 
ed in this behalf. It is well settled 
that coparceners do not derive their 
title through the karta of the co- 
parcenary. Defendants 1 and 2 do 
not fulfil the requirements of this 
sub-section. 


åå. It is' therefore the duty of] 
tħe creditor to ascertain after due 
enquiry: whether the person making 
the acknowledgement. still holds his 
representative capacity as karta of 
the family, The law does not cast 
any: duty ‘upon the members of the 
family“ who do not figure in the en- 
dorsement or writing admitting the 
debt to inform the creditor by a 
general notice about the disruption 
of the family. If the creditor fails to 
make an, enquiry and satisfy him- 
self about the capacity of: the execu- 
tant to represent the family at the 
time of making. the acknowledge- 
ment, he does so at his own peril. 
Disruption of the joint family status 
as already noticed, puts an end to 
the representative . capacity. of the 
karta and any acknowledgement: of a 
debt made by him after such disrup- 
tion cannot save the creditors’ claim 
from becoming time-barred” ‘against 
the othér i:members. > cs lyo o Hw 


45.-- The above “ enunciation of 
the law is in accord’ with’ the «view 
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taken by a Full Bench of the Mad- 
ras High Court in Rangaswamy v. 
Sivprakasam, (AIR 1941 Mad 925 
FB) (supra) and by a Division Eench 
consisting of Varadachariar and Abdur 
Rahman JJ. in Ramachandrappa v. 
Narayanappa, (AIR 1940 Mad 339) 
(supra), and by a Division Bench of 
the Orissa High Court in Pramod 
Kumar v. Damodar Sahu, (AIR 1953 
Orissa 179) (supra). 

46 We approve of the law 
enunciated on the point by the High 
Courts in these cases. 

47. No other point has been 
argued before us in this appeal which 
fails and is dismissed with costs. 

Appeal dismissed. 
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Ram Jivan, Appellant v. Smt. 
Phoola (dead) by L. Rs. and others, 
Respondents. 

Civil Appeal No. 
D/- 30-1-1976. 

(A) U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), 
Sections 172 and 174 — Applicability 
— Distinction between the two con- 
tingencies in which they are to ap- 
ply — Scope and ambit of words 
“inherited an interest in any holding” 
in Section 172 — Spl. Appeal No. 97 
of 1965, D/- 5-10-1966 (All), Revers- 


901 of 1968, 


In order to determine the appli- 
cability of Section 172, the Court 
must go to the origin of the title of 
the’ bhumidhar or the main source 
from which the bhumidhar has de- 
rived interest in the holding, The 
statute uses the words “the holding 
or the part shall devolve” to denote 
that if it is found that a widow has 
inherited an interest in the hold- 
ing from her husband then it is the 
holding that devolves and not inte- 
rest of the widow which ceased after 
her death. Thus the statute seeks to 


#(Special Appeal No. 97 of 1965, D/- 
5-10-1966—All.) . 
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make a clear-cut distinction be- 
tween a widow who has inherited an 
interest from her husband which is 
dealt with by Section 172 and a 
widow who has acquired an inde- 
pendent interest in the holding 
which is covered by Section 174. 
(Para 10) 
The words used in Sec. 172 are 
“inherited an interest”, The statute 
has not defined the word “interest” 
and therefore it must be deemed to 
be of the widest possible amplitude. 
It will include not only an absolute 
interest but also a limitedinterest, a 
precarious interest and an | inchoate 
interest or the like (Para 10) 


: The tenant R died in 1916 leav- 
ing behind him his widow M. On 
his death, M occupied the suit lands 
as tenant, became a statutory ten- 
ant under the Oudh Rent. Act as 
amended by U. P. Act 4 of 1921, a 
hereditary tenant under U. P, Ten- 
ancy Act, 1939 and finally she ac- 
quired the status of a Bhumidar 
under the U, P, Zamindari Abolition 
and Land Reforms Act, 1950 which 
came into force on 1-7-1952. M died 
some time in September 1952 leav- 
ing behind her, her daughter P and 
her husband’s brother’s son J. The 
controversy was as to who would 
succeed to the tenancy left by M. 


Held: The expressions “heir of a 
tenant” and “shall be entitled to re- 
tain occupation” in Section 48 of the 
Oudh Rent Act of 1886 before. 
amendment clearly postulate that the 
right to retain the occupation of the 
lands in dispute is given only to the: 
heirs of the deceased tenant which 
clearly indicates that the person who. 
retains occupation would inherit or’ 
succeed to a limited right which the 
deceased tenant possessed under the 
Act. Since M continued to retain oc- 
cupation of the lands on the death 
of her husband, she did so only as’ 
the heir of her husband and not 
otherwise, In these circumstances, 
therefore, there can be no doubt that 
M’s occupation of the tenancy on- 
the death of R was by way. of inheri- 
tance only. It cannot be said . that 
the occupation of the lands by M on 
her husband’s death was purely in 
her individual or independent. capa- 
city or that the possession -of. the 
lands. amounted to her self-acquired. 
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lay in inheritance of the estate of 
her husband however limited or pre- 
carious ‘it may have been. This þe- 
ing the position, the succession to 
the estate of M will be governed by 
the provision of Section 172 which 
has applied the provisions of Sec. 171 
regarding the order of succession, In 
the order of succession given in Sec- 
tion 171 brother’s son J is a prefer- 
ential heir, AIR 1952 All 852, Ap- 
proved, Spl. Appeal No. 97 of 1965, 
D/- 5-10-1966 (All), Reversed. 
(Para 13) 
(B) Precedents ~-- Division Bench 
ruling — Binding effect of. 


Whether a Division Bench deci- 
sion is given in an appeal from an 
original suit or in a writ petition the 
ratio is binding on the subsequent 
Division Bench, Merely because the 
previous Division Bench judgment 
was given in a suit the subsequent 
Division Bench cannot refuse to fol- 
low the same because it was hearing 
the proceeding in a writ petition. 

(Para 8) 
Cases Referred: Chronological Paras 
AIR 1952 All 852 = 1952 All LJ 


(1948) Second Appeal No, 421 of 
1943, D/- 20-12- 1948 (All) 12 


M/s. J. P. Goyal and A. G. 
Ratnaparkhi, Advocates, for Appellant; 
Mr. G. N. Dikshit, Sr. Advocate, 
(Mr. M. V. Goswami, Advocate with 
him), for Respondents. 


The Judgment of the Court was 
delivered by 


FAZL ALI, J. This is an ap- 
peal by special leave against the 
judgment of a Division Bench of the 
High Court of Allahabad dated Octo- 
ber 5, 1966, and raises a question of 
law regarding the applicability of 
Sections 172 and 174 of the U, P. 
Zamindari Abolition and Land Re- 
forms Act, 1950 (Act No. 1 of 1951). . 


2. It appears that the case 
had a chequered career: and the dis- 
pute - between the parties passed 
through several phases both ~ before 
the Revenue Courts and in the High 
Court. In order to appreciate the 
point of law involved in this appeal, 
it may be necessary to-give a re- 


sume’. of the facts which culminated. 
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in the judgment of the High Couré 
under appeal, The dispute refers to 
lands comprised in Khata Nos, 1002, 
1344 and 1411 of village Bishunpur 
in the District of Rae Bareli (U. P.), 
It is not disputed that these Khatas 
originally belonged to one Harbans 
who died leaving behind three sons, 
namely, Gurdin, Ramcharan and 
Ramadhin. Ramacharan appears to 
have died issueless but Rama- 
dhin died leaving a widow Smt. 
from her 
Smt. Phoola who was respondent 
No. 1. The other son Gurdin died 
leaving a son Jit who had contested 
the present proceedings against Smt. 
Phoola, During the pendency of the 
present proceedings Jit also died and 
the proceedings have been continu- 
ed by his son Ram Jivan alias Lallu. 
The District of Rae Bareli fell in 
what was previously known as the 
Oudh Area of the United Provinces. 
The dispute between the parties ap- 
pears to have arisen on the death 
of Ramadhin one of the sons of Har- 
bans who died in 1916 leaving be- 
hind his widow Smt. Menda. At the 
time of the death of Ramadhin in 
1916 the tenancy of the lands in dis- 
pute was governed by the provisions 
of the Oudh Rent Act, 1886 — here- 
inafter referred to as ‘the Rent Act 
of 1886’, Under the provisions of 
the Rent Act of 1886 Smt. Menda 
was to continue in possession of the 
lands as an heir of Ramadhin but 
only during the fixed period of the 
tenancy on the rent payable to. the 
landlord and was not entitled to 
renewal of the same, The terms and 
conditions of the tenancy at the 
time of the death of Ramadhin were 
governed by Section 48 of the Rent 
Act of 1886 which applied to the 
Oudh Area where the lands in dis- 
pute were situate. Under Sec, 48 of 
the Rent Act of 1886 it is obvious 
that on the death of a tenant ' his 
widow was to continue in occupation 
of the lands for the unexpired: por- 
tion of the period for which the de- 
ceased tenant might have held the 
holding, Accordingly Smt. Menda 
continued ‘to occupy the lands: after 
the death of her husband in 1916. 
Meanwhile five years later the Rent 
Act of 1886 was amended by U. P. 
Act 4 of 1921 under which the sta-. 
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tus of a statutory tenant was con- 
ferred on a person who was in pos- 
session of the lands on the date when 
the amendment came into force, The 
amendment introduced a substantial 
change in Section 48 of the Rent 
Act of 1886 and added Clause (18) to 
Section 3 which runs thus: 


(18) “Statutory tenant” means 
a tenant to whom Section 36 or Sec- 
tion 37 applies. 


Explanation.—A person who 
succeeds as an heir of a statutory 
tenant under Section 48 shall not be 
deemed to be a statutory tenant un- 
less he has obtained a patta from 
the landlord or has remained in oc- 
cupation of the holding for three 
years after the expiration of the 
period for which he is entitled to re- 
tain occupation of the holding under 
Section 48: 


"Provided that when a holding is 

held by two or more co-tenants no 
person who succeeds as an heir of any 
such co-tenant under Sec, 48 shall 
be deemed to be a statutory tenant of 
the holding unless he has obtained a 
patta from the landlord, or has- re- 
mained in occupation of the holding 
for three years after the expiration of 
the period for which the heir of the 
last surviving co-tenant is entizled to 
retain occupation of the holding ' un- 
der Section 48.” . 
By virtue of the Explanation extract- 
ed above, a tenant to whom Sections 36 
and 37 applied would be deemed ‘to 
be a statutory tenant. Section 26 of 
the Rent Act of 1886 runs thus: 


“Every. tenant, not being a ten- 
ant with a right of occupancy. or a 
sub-tenant, shall be entitled to re- 
tain possession of the holding occu- 
pied by him at the . commencement 
of the Oudh Rent (Amendment) Act, 
1921, at the rent then - payable . by 
him, for a period of ten vears from 
the date of the last. change in ` his 
rent or the last. alteration in the 
area of the holding, or where no such 
change or alteration has. teken place, 
from the date on which the tenant 
was admitted to the gecupation of 
the holding.” ake 


As Smt, Menda: was in. ‘possession | “of 
the holding at the date.. when ‘the 
amendment care - into: farce, ‘ she 
would . be’ -clearly governed -by Sec- 
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tion 36 and not Section 37 of the 
Rent Act of 1886 which deals with 
tenants who were admitted to the 
occupation of the holding after the 
coming into force of the amendment. 
Under Section 36 the widow was en- 
titled to retain possession of the 
holding acquired .by her for a period 
of ten years from the date on which 
she was admitted to the occupation 
of the holding. Thus the combined 
effect of Section 3 (18) and See. 36 
of the Rent Act of 1886 would be to 
clothe Smt. Menda with the status 
and the rights of a statutory tenant. 
Section 48 made the status of a sta- 
tutory tenant heritable and provided 
as follows: 


“(1) When a statutory tenant 
dies, his heir shall be entitled to re- 
tain occupation of the holding at the 
rent payable by the deceased for a 
period of five years from the date of 
the tenant’s death, and to receive 
compensation under the provisions of 
this Act for improvements, if any, 
made on the holding by his predeces- 
sor in interest, but shall not be en- 
titled to a renewal of the tenancy: — 


Provided that a person who suc- 
ceeds as an heir of a deceased ten- 
ant to whom Clause (e) of sub-s. (1) 
of Section 62A applies shall be en- 
titled to retain occupation of the 
holding at the rent payable by the 
deceased: only for the unexpired 
portion of the statutory period of 
the deceased tenant. 


(2) Subject to any rights which 
he may have under Section 22 as a 
representative of the deceased, a 
collateral relative who . did not at 
the date of the death of the- deceas- 
ed, share in the cultivation of : the 
holding, shall not be deemed to be 
an heir’ of the deceased within the 
meaning of this section.” 


In the instant.case as Smt, Menda 
had succeeded as an heir to her hus- 
band -before the amendment of S. 48 
her case will be governed by the 
provisions of ‘Section 48 and - she 
would be entitled: to: retain = possession 
of the tenancy but' not: to a- renewal 
thereof. It appears that soon after 


the death of Ramadhin the Court: of 


Wards’ claimed that ‘the tenancy had 
escheated: to the ~- State -because 
Ramadhin ‘had ‘left no heirs and that 


‘Ramadhin was only- atenant ‘at will. 
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Smt, Menda appears to have resisted 
the claim of the Court of Wards 
which resulted in proceedings before 
the Revenue Courts which ultimately 
found that Smt, Menda had acquir- 
ed the independent rights of a sta- 
tutory tenant and was, therefore, 
not liable to be ejected at the ins- 
tance of the Court of Wards, This 
order was passed by the Assistant 
Collector on June 4, 1926 and there- 
after Smt. Menda continued in pos- 
session of the holding as a statutory 
tenant under the amended Rent Act 
of 1921. 


3. We might mention here 
that previous to the passing of the 
U. P, Tenancy Act, 1939 the areas of 
Oudh and Agra in the United Pro- 
vinces were governed by two sepa- 
rate Actsso far as the tenancies were 
concerned, The areas in Agra were 
governed by the Agra Tenancy Act 
and those in Oudh by the Oudh 
Rent Act. The U. P. Tenancy Act 
17 of 1939 appears to have consoli- 
dated the tenancies in the whole of 
the Province and the legislature 
passed one Act which would govern 
all the tenancies in ‘the entire Pro- 
vince. The U, P. Tenancy Act 17 
of 19389 was passed on December 16, 
1939 and by Section 2 thereof the 
Agra Tenancy Act, 1926 and the 
Oudh Rent Act, 1886 were repealed. 
Section 29 of the Tenancy Act con- 
ferred the status of a heredi- 
tary tenant on any person who 
was a tenant of the land at the 
commencement of the Act. Thus 
Smt. Menda who continued to be in 
possession as a statutory tenant ac- 
quired the status of a _hereditary 
tenant, under Section 29 (a) of the 
Tenancy Act which runs thus: 


“29. Every person belonging to 
One or another of the following 
classes shall be a hereditary tenant, 
and subject to any contract which is 
not contrary to the provisions of 
Section 4 shall be entitled to all the 
rights conferred, and be subject to 
all the liabilities imposed on heredi- 
tary tenants by this Act, namely: 


(a) every person who is, at the 
commencement of this Act, a tenant 
of land otherwise than as a perman- 
ent tenure-holder, a.. fixed-rate -ten- 
ant, a tenant. holding on special 
terms in Oudh,,. an . ex-proprietary 
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tenant, an occupancy tenant, or ex- 
cept as otherwise provided in this 
Act as a. sub-tenant. or a tenant of. 
sir;” - 


The Tenaney Act having conferred 
heritable rights on the tenants to 
which Section 29 applied also laid 
down an order of succession in which 
the rights of the tenants would pass 
after the death of the tenant. Sec- 
tions 36 and 37 of the Tenancy Act 
provided two different modes of de- 
volution in the case of the death of 
a ae tenant, Section 36 runs 
thus: 


“36 (1) When a female tenant, 
other than a tenant mentioned in 
Section 34, who either before or 
after the commencement of this Act 
has inherited an interest in a holding 
as a widow, as a mother, as a step- 
mother, as a father’s mother, or, as 
a daughter dies or abandons such 
holding, or surrenders such holding, 
or a part of such holding or, in the 
case of a tenant inheriting as a 
widow or as a daughter, marries such 
holding or such. part of such hold- 
ing shall, notwithstanding any- 
thing in Section 45, devolve in aec- 
cordance with the order of succession 
laid down in Section 35 on the heir 
of the last male tenant, other than a 
tenant who inherited as a father’s 
father under the | provisions of that 
section. = 


x X x. x ” 


Section 37 of the Tenancy Act runs 
thus: 


"When a female tenant, other 
than a tenant mentioned in Sec, 34 
or Section 36 dies, her interest in 
the holding shall devolve in accor- 
dance with the order of succession 
given below: — 


(a) male lineal descendants in 
the male line of descent: 


Provided that no member of this 
class shall inherit if any male des- 
cedant between him and the deceas< 
ed is alive; 

(b) husband; | 

(c) unmarried daughter; 

(d) daughter’s son; 
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(e) brother; 
(f) brother’s son.” 


It will be seen that under Section 36 
of the Tenancy Act the heirs of the 
husband ‘get precedence over the 
daughter or the unmarried daughter, 
whereas in the case of a female ten- 
ant falling under Section 37 of the 
Tenancy Act the unmarried daughter 
gets precedence over the brother or 
brother’s son. In other words, the 
policy of the law was that where a 
female tenant died having inherited 
an interest in the property from her 
husband then the male heirs of the 
husband should get preference over 
the female heirs. Where. however, 
the female tenant had died having 
an independent and self~acquired in- 
terest in the holding, her property 
was to pass in a different manner. 
We are not concerned in this appeal 
with either Section 36 or Section 37 
of the Tenancy Act, because Smt. 
Menda had died some time in Sep- 
tember 1952 when the U, P. Tenancy 
Act, 1939 had been replaced by the 
U. P. Zamindari Abolition and Land 
Reforms Act, 1950 (U. P. Act 1 of 
1951) hereinafter to be referred to 
as ‘the Abolition Act’. 

A. In short, therefore, Smt. 
Menda who originally oceupiec the 
lands in suit as a tenant on the death 
of her husband became a statutory 
tenant under the Rent Act of 1921, 
a hereditary tenant under the Ten- 
aney Act and finally she acquired 
the status of a bhumidhar under the 
Abolition Act which came into force 
on July 1, 1952. The relevant por- 
tion of Section 18 of the Abolition 
Act may be extracted thus: 

“18. (1) Subject to the provisions 
of Sections 10, 15, 16 and 17. all 
lands — 

fa) in possession of or deemed to 
be held by an intermediary as Sir, 
khudkasht, or an _ intermediary’s 
grove —— 

(b) held as a grove by, or in the 
personal cultivation of a permanent 
lessee in Avadh, 

i (c) held by a fixed-rate enant 

or a rent-free grantee as such, or 

(d) held as such by— possessing 

(i) an occupancy tenant, [the right to 

(ii) a hereditary tenant, Mtransfer zhe 

(iii) a tenant on patta [holding by 
dawami or instamrari |sale. 

referred to in S. 17. 
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(e) held by a grove-holder, 

on the date immediately preceding 
the date of vesting: shall be deemed 
to be settled by the State: Govern- 
ment with such intermediary lessee, 
tenant, grantee or gprove-holder, 
as the case may be, who shall, sub- 
ject to the provisions of this Act, 
be entitled to take or. retain posses- 
sion as bhumidhar thereof.” 


As Smt. Menda had already become 
a hereditary tenant under the Ten- 
ancy Act she automatically acquired 
the status of a Bhumidhar under the 
Abolition Act and by virtue of the 
legal fiction created by Sec, 18 (1) of 
the Abolition Act, the lands, having 
been vested in the State Govern- 
ment, were deemed to have been per- 
manently settled with the bhumi- 
dhar, namely, Smt. Menda in this 
case, It is the admitted case of the 
parties that Smt. Menda died some 
time in September 1952, ie. only a 
few months after coming into force 
of the Abolition Act. The contro- 
versy between the parties now cen- 
tres round the question as to who 
would succeed to the tenancy left by 
Smt. Menda, In other words, the 
matter to be decided is whether 
Section 172 or Section 174 of the 
Abolition Act would apply to the 
present case. It is not disputed that 
Smt. Menda died leaving a daugh- 
ter Smt. Phoola and her hus- 
band’s brothers son Jit, These 
were the two contending heirs for 
the property left by Smt. Menda. 


5, Sections 172 and 174 of the 
Abolition Act, insofar as they are 
relevant, may be extracted as fol- 
lows: 


"172, (1) When a bhumidhar, 
sirdar or asami, who has after the 
date of vesting, inherited an interest 
in any holding — 


(a) as a widow, widow of a male 
lineal descendant, in the male line of 
descent, mother or father’s mother 
dies, marries, abandons or surrenders 
such holding or part thereof; or 


(b) x x x x x X 
the holding or the part shall devolve 


upon .the nearest surviving ‘heir (such 
heir being ascertained in accordance 
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with the provisions of Section 171) or 
the. last “male bhumidhar, sirdar or 


- asami. 
X x x x x” 
"174, When a bhumidhar, sirdar 


or asami {other than a bhumidhar, 
sirdar or asami mentioned in Section 
171 or 172} who is a woman dies, 
her interest in the holding shall de- 
volve in accordance with the order 
of succession given below: 


(a) son, son’s son, ‘son’s son’s son, 
predeceased son’s widow and prede- 
ceased son’s predeceased son’s widow 
in equal shares per stirpes: 


Provided firstly that the 
shall exclude the remoter 
same branch: 


nearer 
in the 


l Provided secondly that a widow, 
who has remarried, shall be exclud- 


ed; 
x x x x 
(d) daughter; 
x x x x 
- (£) brother’s son; 
x x x x x” 


Tt is, therefore, clear that the mode 
of succession to the property of 
Smt. Menda would depend on the 
determination of the question whe- 
ther Smt. Menda had inherited an in- 
terest in any holding or had an in- 
dependent interest in the holding. 
This matter appears to. have been 
canvassed before the Revenue Courts 
which upheld the plea of Smt. 
Phoola. 


6. To. begin with on the death 
of Smt. Menda Jit was successful in 
getting his name mutated in respect 
of the Khattas in dispute as being 
the nearest heir to Smt. Menda, The 
mutation was made by the Tahsildar 
‘Maharajgunj on July 30, 1954, This 
mutation appears to have been chal- 
lenged by Smt. Phoola who claimed 
to be the daughter of Smt. Menda 
and therefore a preferential heir to 
the property as compared to Jit. In 
1957 Smt. Phoola filed a suit under 
Section 209 of the Abolition Act for 
the ejectment of Jit from the dis- 
puted lands, on the ground that she 
was the sole legal heir of the pro- 
„perty left by Smt. Menda.: In the 
meanwhile in 1961 a notification 
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under. Section 4 of: the Consolidation 
Act was issued bringing: village 
Bishunpur in which the lands in dis- 
pute were situate under the consoli- 
dation operations, Accordingly Smt. 
Phoola filed an application during 
the consolidation operations. before 
the Consolidation Officer, Bachhra- 
wan, for correction of the = records 
under Section 10 (1) of the U. 

Consolidation of Holdings Act and 
prayed that the name of Jit in the 
Khattas in dispute may be struck off 
and Smt. Phoola’s name. may be mu- 
tated therein. The’ Consolidation Of- 
ficer accepted the ` plea of Smt. 
Phoola and he accordingly struck off 


the name of Jit from the Khattas 
and directed that ‘Smt. Poola . be- 
ing the legal heir of Smt. Menda 


her name be mutated in respect of 
the Khattas. Thereafter Jit filed an 
appeal against the order of the Con- 
solidation Officer before the Settle- 
ment Officer (Consolidations), Tahsil 
Mahrajgunj, District Rae Bareli. The 
Settlement Officer by his order dated 
December 26, 1961 dismissed the ap- 
peal and upheld the order of the 
Consolidation Officer. Thereafter Jit 
filed a second appeal before the Dis- 
trict Deputy Director of Consolida- 
tion, Rae Bareli, which was permit- 
ted under the U. P. Consolidation of 
Holdings Act as it was in force 
then. The District Deputy Director 
of Consolidation upheld the plea of 
Smt. Phoola and held that she was 
entitled to inherit the property of 
Smt. Menda being her legal heir in 
preference to Jit who was . merely 
her husband’s brother’s son and re- 
lied upon Section 171 of the Aboli- 
tion Act, and accordingly dismissed 
the appeal. Thereafter Jit filed a 
revision before the Joint Director of 
Consolidation who also dismissed the 
revision as being concluded by a 
finding of fact. Thereafter Jit filed 
a writ petition before the Allahabad 
High Court on December 21, 1962 
and the writ petition was allowed by 
the. single Judge on August 6, 1965. 
Smt, Phoola then filed a special ap- 
peal before a Division Bench of the 
Allahabad High Court which’ revers-. 
ed the decision of the single Judge 
and dismissed the writ petition filed 
by Jit upholding the plea of Smt. 
Phoola. Thereafter Jit- moved the 
High Court for granting leave to ap- 
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peal to this Court and the same hav- 
ing’ been refused the present .appeal 
by special leave has -been filec in 
this Court. ' 


T. In support of the appeal 
Mr. J. P, Goyal has submitted thət 
the Division Bench as also the Re- 
venue Courts had taken a wrong 
view. of the law in holding that 
Smt. Phoola was entitled to succeed 
to the property left by Smt. Menda. 
The learned. counsel submitted that 
the present case squarely fell within 
the ambit of Section 172 of the 
Abolition Act since Smt. Menda had 
originally inherited the property 
from her husband Ramadhin and, 
therefore, according to the order of 
succession provided in Section 171 
of the Abolition Act which applied 
to Section 172, Jit who was the son 
of the brother of Ramadhin would 
succeed in preference to the deugh- 
ter of Smt. Menda. The respon- 
dents despite service did not appear 
and we requested. Mr. G. N. Dikshit 
to assist the Court amicus curiae and 
and we are grateful to him for the 
valuable assistance he rendered to 
us in deciding. the complicated ` issues 
of law involved in this appeal. Mr. 
Dikshit ‘submitted that at’ the time 

when Ramadhin died the tenancy’ was 
not heritable and therefore the ques- 
tion of Smt, Menda having inherited 
the estate of’ her. husband. did - not 
arise and the tenancy held by Smt. 
Menda must therefore’. be’ regardéd 
as having been acquired by her, in 
her own right as hber self- 
acquired property. and, therefore, the 
Division Bench of the | High ‘Court 
and the Revenue Courts were right 
in upholding the plea of Smt: Phoola. 


8. We have gone through the 
entire record as also the judgment of 
the single Judge and the Division 
Bench and. we think that the Division 
Bench ‘of the High Court has taken 
an erroneous view: ‘cf the law: in’ the 
present case, The Division “Bench 
found that although it was establish- 
ed that Smt. Menda had’ inherited 
the property from': her husband 
Ramadhin yet the finding. of the Re- 
venue Courts was that she ‘had. ac- 
quired the status. of a statutory ten= 
ant: independently and since there 
was no error of law in this finding 
of the Revenue Courts there ‘was: no 
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reason for the single Judge to set 
aside the order of the Joint Director 
of Consolidation and allow the peti- 
tion. It was argued before. the 
High Court that the matter was 
concluded .by a Division Bench deci- 
sion of the Allahabad High Court in 
Mst. Jaini v. Ram Prasad, AIR 1952 
All 852 and the High Court appears 
to have brushed aside this decision 
on a strange process of reasoning 
which does not appeal to us at all. 
The High Court observed as follows: 


“Mr. Misra has strenuously con- 
tended that Mst. Jaini v. Ram Pra- 
sad (supra) is clear authority for the 
proposition that even in the case of 
a.statutory tenant succession would 
devolve under Section 36 which, ac- 
cording to Mr, Misra is a counter- 
part of Section 172 read with Sec- 
tion 171 of the U. r.: Zamindari 
Abolition Act. Mst, Jaini v, Ram 
Prasad (supra) is clearly distinguish- 
able because that case came up in 
appeal before this Court and not in 
the form of: a writ: or an: appeal 
agcinst the decision of a learned 
single Judge in a writ petition.” 
it is obvious that whether a Division 
Bench decision is given in an appeal 
from an original suit or in a writ peti- 
tion, the ratio is binding on the sub- 
sequent Division Bench, and merely 
because the previous Division Bench 
judgment was given in a suit the 
subsequennt Division Bench cannot 
refuse to follow the same -because it 
was hearing the proceeding. in.a writ 
petition. The rule of judicial precedent 
is a very salutary one and is aimed 
at achieving finality.and homogeneity 
of judgments, In case the Division 
Bench under appeal wanted to differ 
from the previous decision of the Divi- 
sion Bench-of the same Court it 6ught 
to have referred the matter to a lar- 
ger Bench but it was not open to ‘it 
to ignore completely the previous 
decision on. illogical and unintelligi- 
ble grounds as given by. the High 
Court. 


; 9. We are further of the 
opinion that the Division Bench-having 
found .as‘‘a’ fact. that Smt. Menda had 
inherited the property initially from 
her husband erred in law in not ap- 
plying .the provisions of Section 172 
read with Sectidn 171 of the Abolition 
Act -as’ a result of: which: Jit i her 
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husband’s brother’s son was entitled 
to succeed to the estate left by Smt. 
Menda in preference .to. Smt. Phoola 
the daughter. We now proceed to give 
reasons for this conclusion, 


10, - Section 172 of the Aboli- 
tion Act as extracted above provides 
that when a bhumidhar who has 
after the date of vesting inherited 
an interest in any holding dies the 
holding would devolve upon the heirs 
in accordance with the order of suc- 
cession mentioned in Section 171 of 
the Abolition Act. It: is manifest 
therefore that in order to determine 
the applicability of Section 172 of 
the Abolition Act we must go to the 
origin of the title of the bhumidhar 
lor the main source from which the 
bhumidhar has derived interest in 
the holding. It may be pertinent to 
note here that the statute uses the 
words “the holding or the part shall 
devolve” to denote that if it is found 
that a widow has inherited an inte- 
rest in the holding from her husband 
then it is the holding that devolves 
and not interest of the widow which 
ceased after her death, Thus the 
statute seeks to make a clearcut dis- 
tinction between a widow who has 
inherited an interest from her hus- 
band which is dealt with by Sec. 172 
of the Abolition Act and a widow 
who has acquired’ an independent in- 
terest in the holding which is cover- 
ed by Section 174 of the Abolition 
Act. The High Court appears to 
have overlooked the fact that mere- 
ly because Smt. Menda having ini- 
tially inherited possession or occupa- 
tion of the holding from her hus- 
band acquired other ‘types of inte- 
rests merely by operation | .of law, 
that could not’. destroy the origin 
or the source of her title which was 
inheritance ‘from her husband, ‘Nor 
cdn, we regard the conferment of the 
status of a statutory `| tenant or’ a 
hereditary | tenant or a bhumidhar 
under the various, l laws passed ` by 
the’ U.P. Legislature as’ amowunting 
to an. acquisition of a self-acquired 
interest by- the widow. , It was; how- 
ever; argued, .by Mr. Dikshit that 
under the Rent Act of 1886 . before 
its amendment by. Act 4 of 1921. .the 
estate which: was held by Ramadhin 
was not: heritable at all and, there- 
fore, Smt. : Menda could’ not: have in- 
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herited anyinterestin the tenancy on 
her husband’s death, In this connection 
the learned counsel sought to draw a 
distinction between the provisions of 
the Agra Tenancy Act which had 
made the tenancies heritable and the 
provisions of the Oudh Tenancy Act 
which did not make the tenancies 
heritable, Although the argument 
appears to be extremely attractive, 
on closer scrutiny it is not tenable. 
The words used in Section 172 of the 
Abolition Act are “inherited an in- 
terest”, The statute has not defined 
the word “interest” and therefore it 
must be deemed to be of the widest 
possible amplitude. It will include 
not only an absolute interest but also 
a limited interest, a precarious inte- 
rest and an inchoate interest or the 
like. Section 48 of the Rent Act of 
1886 before its amendment by Act 4 
of 1921 stood as follows: 


“48. (1) The heir of a tenant 
who dies during the currency of the 
tenaney of a holding shall be entitl- 
ed to retain occupation of the hold- 
ing at the rent payable by the de- 
ceased for the unexpired portion of 
the period for which the deceased 
tenant might have held without lia- 
bility to enhancement or  ejectment, 
and to receive compensation under 
the provisions of this Act for im- 
provements, if any, made on the 
holding by himself or his predeces- 
sor-in-interest, but shall not be en- 
titled to.a renewal of the tenancy. 

x x x a 1K n 
The expressioñs “heir of a tenant” 
and “shall be entitled to retain oc- 
cupation” in S, 48 of the Oudh Rent 
Act of 1886 before amendment. clear- 
ly postulate that ‘the right to. retain 
the occtipation of the lands in dis- 
pute is*’given only to the’ heirs - of 
the deceased tenant which clearly 
indicates that the person who retains 
occupation ' would: inherit or succeed 
toa limited right which the ‘deceas- 
ed tenant -possesséd: under. the.:~Act. 
In the instant case-‘since Smt. Menda 
continued ‘to retain occupation of the 
lands on the death ‘of her’... husband, 
she did ‘so only as the heir’ of - her 
husband: -and::not otherwise, : for: .if 
that was.: not so-then'‘she . could not 
have“ beeni' entitled: td. rètain :occupa- 
tion. The- word-! “entitled” clearly 
Signifiés that’ ‘the occupant must -have 
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some right, however, precarious or 
limited it may be. In these circum- 
stances, therefore, there can bə no 
doubt that Smt. Menda’s occupation 
of the tenancy on the death of Rama- 
dhin was by way of inheritance only. 
There was no other method by 
which she could have a righ; or 
claim to retain occupation of the 
holding. It is true that the irterest 
of Smt. Menda was a very Lmited 
one and she-could have been 
ejected by the landlord under cer- 
tain circumstances. But Section 48 
of the Rent Act of 1886 undoubted- 
ly conferred two important rights on 
the heir of the deceased tenant — 
(1) the right to retain occupation of 
the holding on the rent payable: and 
(2) to receive compensation for the 
improvements made. In these cir- 
cumstances, therefore, it cannot be 
said that the occupation of the lands 
by Smt. Menda on her husband’s 
death was purely in her individual 
or independent capacity or that the 
possession of the lands amounted to 
her self-acquired property. Section 
174 of the Abolition Act would na- 
turally apply only to such cases 
where a widow does not inherit an 
interest from her husband but would 
include cases where the female ten- 
ant had an independent interest, 
namely, an interest which she pos- 
sessed in the holding as her self-ac- 
‘lquired property, her stridhan or the 
like. That is why Section 174 of 
the Abolition Act provides that it is 
the interest in any holding which 
devolves and not the holding, Thus 
the language used in. Sections 172 
and 174 of the Abolition Act vomis- 
takably brings forth the > distinction 
of the ‘two contingencies in which 
the two sections are to apply. The 
Revenue Courts have also held as a 
fact that initially Smt. Menda had 
inherited the property from her hus- 
‘band but they have construed the con- 
ferment of the various kinds of status 
on Smt. Menda after she had already 
inherited the property as amounting 
to her self-acquired property. It seems 
to us that the Revenue Courts were 
wrong in misconstruing the scope and 
ambit of the words “inherited an in- 
- terest in any holding”, as mentioned 
. in Section 172 of the Abolition Act. 
11. Section 172-A. of the Abo- 
lition Act was introduced by an 


‘Ram Jivan- v..Phoola (Fazl Alt J.) 
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amendment of the Act in. 1954 . 
which makes .the position absolutely. 
clear, by declaring that.where a sir- 
dar or adhivasi who had inherited. 
any interest in any holding as a 
widow, it would be deemed to be an. 
accession to the. holding of the last 
male holder thereof. We are, how- 
ever, not at all concerned with Sec- 
tion 172-A of the Abolition Act, be- 
cause Smt. Menda had died two 
years before the amendment came 
into force and the question of suc- 
cession to her estate would be gov- 
erned by Section 172 or Section 174 
of the Abolition Act. 


12. In the Division Bench 
decision in Mst. Jaini’s case (supra) 
the Allahabad High Court had taken 
the same view. Malik, C. J., speak- 
ing for the Court observed thus: 


‘Section 36 does not 
that the tenancy as such 
have been inherited by the widow. 
All that it provides is that. the 
widow should have inherited an in- 
terest in the holding. The mere fact 


that she had to remain in possession 
for a further period of eight years 
before she could become the statu- 
tory tenant of the. holding does not 
mean that she acquired no interest 
in the holding as a widow. - We fail 
to see how it could be said, in view 
of the language of Section 36, that 
her acquisition of statutory rights 
had nothing todo with the fact that 
she had inherited “an interest in the 


require 
should 


holding as widow of Bhau. Sec, 36 
was thus clearly applicable.” | 
The Division Béench also relied in 


the aforesaid case on an earlier un- 
reported decision of a single Judge 
of that Court in Sital v. Suraj Din, 
Second Appeal No. 421 of 1943 de- 


‘cided on 20-12-1948 (All) where ex- 


actly the same view was taken as 
the one we have taken in the instant 
ease, The observations of the learned 
Single Judge have been quoted by the 
Division. Bench in the case referred to 
above thus: : 


“We can assume that she. acquired 
on the passing. of the new Act (Act 4 
of 1921) a fresh statutory period and a 
renewal of the tenancy but that. does 
not take away the origin of her title. 
PE S AE It is only when a 
female tenant.. acquires tenancy rights | 
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which do not have their origin in in- 
heritance that- the case could þe 
taken out of the ambit of Section 36 to 
be governed by Section 37.” 


It would, be seen that in this case 
the husband of the appellant had 
died in 1916 .as in the instant case 
and yet the Court held that it is 
really the origin of the title that has 
to be seen and if the tenancy rights 
had their origin in inheritance then 
Sections 36 and 37 would not ap- 
ply. 


13. ‘For these reasons, there- 
fore, we are satisfied that the origin 
of the title of Smt. Menda lay in 
inheritance of the estate of her hus- 
band however limited or precarious 
it, may have been. This being the posi- 
tion, the succession to the estate of 
Smt. Menda would have to be govern- 
ed by the provisions of Section 172 of 
the Abolition Act which has applied 
the provisions of Section 171 regard- 
ing the order of succession. In the 
order of succession given in Sec- 
tion 171 of the Abolition Act brother’s 
son is a preferential heir. It might be 
mentioned here that by virtue of the 
amendment of the Abolition Act in 
1954 the married daughter was also 
introduced as an heir before brother’s 
son, But this was not the position 
prior to 1954 when the married daugh- 
ter was completely excluded from in- 
heritance, It is also not disputed that 
Smt, Phoola was a married daughter 
on the death of Smt. Menda. In these 
circumstances, therefore, the holding 
held by Smt, Menda would devolve 
on Ramadhin’s brother’s son, name- 
ly, Jit and thereafter on his heir 
who is now continuing the present 
proceedings, Thus the Tahsildar 
Maharajgunj was fully justified in 
mutating the name of Jit in respect 
of the lands in dispute instead of 
Smt. Phoola. The Revenue Courts 
as also the Division Bench. of the 
High Court had taken a legally er- 
roneous view in holding that the 
mode of succession would be gov- 
erned by Section 174 of the Aboli- 
tion Act as the interest left by Smt. 
Menda was her self-acquired pro- 
perty... . 


14. The result is that the ap- 
peal is allowed, the judgment of 
the Division Bench is set aside and 
that of the ‘learned ‘single Judge is 


State of Mysore v. K: C: Adiga 


C. 853 


hereby restored, In the peculiar cir- 
cumstances of this case, and particu- 
larly having regard to the fact that 
the respondents have not appeared to 
contest the appeal before: this Court, 
we make no order as to costs in this 
Court, 

Appeal allowed. 


AIR 1976 SUPREME COURT 853 . 
(From: Mysore)* 
R, S. SARKARIA AND S. MURTA- 
‘ZA FAZL ALI, JJ. 


State of Mysore and others, Ap- 
pellants v. K. Chandrasekhara Adiga 
and another, Respondents. 

Civil Appeal No, 2444 of 1968, 
D/- 28-1-1976. 


(A) Madras Forest Act (5 of 
1882), Section 26 —- Rules framed 
under, Land Grant Rules, R. 7 (A)— 
Madras Board of Revenue Standing 
Orders, Paras 40 (4) and (6); 10, 14— 
Kumki lands in South Kanara —~ 
— Rights in — Condition abridging 
such rights in assignment—By execu- 
tive order — Condition is violative of 
Articles 19 and 31 of the Constitu- 
tion — Assignment without the con- 
dition held valid — (Constitution of 
India, Arts. 19 and 31 — Property). 


Respondent 1, a registered holder 
of Kadim Warg lands, purchased 
some plots along with its appurtenant 
Kumki land. His application for as- 
signment of that Kumki land was 
sanctioned “subject to the condition 
that 20 per cent of the timber grown 
in the Kumki land (value of which 
exceeded Rs, 5000/-), limiting the 
value of timber to Rs. 1000/-, shall 
be allowed to the petitioner and the 
rest of the timber will be removed 
by the Forest Department”. The 
condition was in accordance with the 
general order, dated 17-3-1964 issued 
by the State. Government. Respon- 
dent. 1’s request to the Deputy Com- 
missioner for deletion of the condi- 
tion was not allowed. Thereafter, 
Respondent 1 filed a petition under 
Art. 226 of the Constitution, chal- 
lenging the- validity of the condition, 


*(Writ Petn, No. 2381 of 1965, D/- 
27-5-1968—Mys.) > 
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Held (i). that the condition with 
respect to the trees in the assign- 
ment was invalid and void. fe 

(Para 26) 


Although styled as ‘privileges’, 
kumki rights are recognised by statu- 
tory Rules (viz., Land Grant Rules) 
and the Standing Orders. They are 
property rights within the contempla- 
tion of Arts. 19 and 31 of the Consti- 
tution, notwithstanding the fact that 
their scope is restricted and their 
exercise is subject to these statutory 
Rules. Therefore, these rights could 
be curtailed, abridged or taken away 
only by law and nct by an executive 
fiat. (Para 23) 


The general order, dated March 
17, 1964, issued by the Government 
whereby a Kumkidar’s right to re- 
ceive timber was unconditionally re- 
duced to 20 per cent of the trees 
limited to the value of Rs. 1000/-, 
was an executive order. It is rot a 
law. The condition attached, pur- 
suant to that executive order, to the 
assignment of the kumki plct in ques- 
tion in favour of Respondent 1. was 
thus violative of Arts. 19 and 31 of 
the Constitution. (Para 24) 


(ii) As the illegal condition in 
the order of assignment was not an 
integral part of the assigmmeni,. In 
the sense, that its deletion could not 
render the rest which had been 
found to be valid, truncated, and in- 
effective. Hence, the order of. ‘as- 
signment need not be quashed in toto 
but. only the illegal part of it. AIR 
1957 SC 628 Disting; AIR 1960 ‘SC 
321, Rel. on. ' (Para 27) 


. A-kumkidar has a preferential 
right to the; assignment. of |. Kumki 
land, Once the competent authority 
chooses to assign the -land -to the 
kumkidar, it must do'so in accord- 
ance with law. If some illegal con- 
dition is. attached to ‘the assignment, 
then the asignment would be. good 
but. the- condinon would be bad. 

+ (Para 30) 
Cases Referred.. Chronological Paras 
AIR 1960 SC" 321 |= (1960) “2° a 


"146 9 
AIR 1957 SC 628 ¢ -1957 SCR -930 
k Mr. Na an eee i adeecate, 
for Appellants; Mr. M. Natesan, Sr. 


Advocate, (Mr. K: N: Bhatt: ‘Advo- 


A.T.R. 


cate, for Mr. K. L, Hathi with ‘him), 
for Respondent No. 1. .. 


Judgment of the Court was de- 
livered by 


SARKARIA, J.:— This appeal on 
certificate is directed against a judg- 
ment of the High Court of Mysore 
allowing a petition filed under Article 
226 of the Constitution by the res- 
pondent whereby the impugned con- 
dition attached to the assignment of 
‘kumki’ land made in favour of Res- 
pondent 1, was quashed. 


2. The District of South 
Kanara was, before the re-organiza- 
tion of States in 1956, a part of the 
State of Madras. There are peculiar 
land tenures in that District. Wargs 
formed prior to Fasli year 1276 (cor- 
responding to 1886 A. D.) are termed 
as ‘Kadim Warg’ lands and the Gov- 
ernment-owned waste lands within 
100 yards of such Wargs, are called 
“kumki lands”, Owners of the Warg 
lands enjoy certain privileges in res- 
pect of ‘kumki’ lands. Such privile- 
ges include the use of ‘kumki’ lands 
for grazing cattle, cutting and collect- 
ing leaves, timber and other forest 
produce for agricultural and domes- 
tic purposes of the Kumkidar. These 
privileges are regulated by Rules 
framed under Section 26 of the Mad- 
ras Forest Act (hereafter referred to 
as the Rules). They are not alien- 
able except with the land to which 
they are attached. No trees of the 
kind declared ‘reserved’ trees (ex- 
cepting of Mango and Tamarind) can 
be cut by the Wargdar from the 
Kumki land without a permit issued 
by ‘the Forest Officer or ‘other per- 
son authorised’ by the Collector, 
Under these Rules, the, Collector may 
on occurrence of’ abuse or violation of 
the rules, -by order in writing, | for 
reasons to’ be recorded,’ suspend | or 
withdraw all or any of the privileges 
of ‘Kumki’ ‘from individuals or from 
whole,’ villages, If an‘‘offence is com- 
mitted” ‘in a 'Kumki’ land’ by reason 
of any ‘negligence or default ' on ‘the 
part of Kunikidar,; the ‘Collector’ may, 
after recording -reasons, impose a‘ pe- 
nalty by way of fine, ‘not exceeding 
Rs. 200/-, on the Kumkidar. Rule "5 
(ay: provides; inter alia, that the: Kum- 
kidar.. ‘has a preferential. claim’ for 
assignment ‘of the’ Kumki: and: sub- 
ject to: predominant. public. interest, - 
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3. Respondent No. 1, herein 
was a registered holder. of’ Kadim 
Warg Lands Survey Nos. 90/8, 90/9, 


8, 22; 24 ete? of Kakkunji_ village 
under Kadim Kumki Right.’ Subse- 
quently, land in Survey No, 91/9 
along with its appurtenant kumki 


rights, was purchased by him from 
one K, Y. Adiga, The plots in Sur- 
vey Nos. 134/2 and 134/3, are adja- 
cent to the Warg Lands of Respon- 
dent 1, and the -latter had kumki 
rights in these plots. 

-4,. On August 2, 1961, Respon- 
dent 1 made an application to. the 
Tehsildar, Udipi for assignment of 
this kumki land, admeasuring ` 7.34 
acres, in Survey Nos. -134/2 and 134/3. 
Since the seigniorage value‘: of the 
trees grown in this kumki land ex- 
ceeded Rs, 5,000/-, it was beyond the 
powers of the Divisional Commis- 
sioner, to make the order of assign- 
ment. He therefore recommended 
the case to the Government for sanc- 
tion. . During the pendency of those 
proceedings, the State Government 
passed Order No, RD 263 LMD 62, 
dated March 17, 1964, the.. material 
part of: which reads as follows: 


> ORDER 


‘The Yecommendations of the Divi- 
sional ‘Commissioners are accepted 
with the modification that the per- 
centage value of the timber to be 
allowed to the kumkidars may be 
fixed to 20 per cent of the value of 
the timber available on ‘the land; 
limiting the value of timber to Rupees 
1,000/- (Rupees one thousand: ` only). 
The timber may. be removed by the 
authorities . of-the Forest: Department 
as:-in. the ease of any other lands.” 

oie Accordingly the Tehsildar, 
Udipi on’ September 9, 1964. commu- 
nicated this order of assignment to 
Respondent t: , 

.NO T I c E 


Sub: Assignment-Land-Udipi Ta- 
luk-Kakkunje village : S. -No. 134/2 
and 3— grant: ad ho -right —< 
sanctioned. < 


.“The lands S. No. “1394/9 and 3 
measuring 4. 75 and 2.50 acres res- 
pectively are sanctioned, in favour - of 
Sri, Chandrashekar Adiga’ -under 
Kurnki rules subject to the condition 
that 20 per cent of the timber limit- 
ing, ‘the value-of Rs, .1000-shall be al- 
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lowed to the petitioner and rest of 
the ‘timber will be removed. by the 
forest Department. He is therefore 


requested to give his consent to the 
removal of tree growth within 7 
days from the date of receipt of 
this notice failing which the petition 
will be rejected. 
Sd/-Illegible 
For Tehsildar, Udipi.” 


6. Respondent 1, then address- 
ed a letter to the Deputy Commis- 
sioner requesting him to reconsider 
and delete the condition (underlined 
by us) in the order of assignment. By 
an endorsement of February 6, 1965, 
the Deputy Commissioner informed 
Respondent '1 that his request could 
not be acceded ‘to, 


7. © Pursuant to the said con- 
dition, the Forest Department. on 
October 18, 1965, issued a notice for 
the ‘sale of the’ right to cut and remove 
frees from the kumki land in ques- 
tion, At the auction sale held on 
November 4, 1965, Respondent 2 here- 
in purchased the tree growth for 
Rs. 22, 000/-. 


8. Thereafter, on November 
22, 1965, Respondent 1 filed a peti- 
tion under Article 226 of the Consti- 
tution in the High Court challenging 
the validity of the condition attach- 
ed to the order of assignment in res- 
pect of trees in the kumki ldnds, con- 
tending that the Kumkidar’s right to 
take leaves, trees and timber from 
the kumki lands in question is ‘pro- 
perty? within the contemplation, of 
Articles.19 and 31 of the Constitution 
and this right could not be abridged, 
curtailed or taken away by an execu- 
tive fiat.. Since the Government 
Order dated March 17, 1964, was not 
a ‘law’ within the contemplation of 
‘Articles 19 and 31, the condition at- 
tached .to the order of assignment 
dated May 12, 1964, was violative of 
these ` Articles and as. such was- void 
and liable to be quashed. i 
9. In the counter-affidavit fil- 
ed by the appellant hereinbefore the 
High Court, .it was denied that kumki 
privileges constitute a fundamental 
proprietary .right.., It was .averred 
that the ownership ‘of tree growth 
on the kumki lands vests. with the 
Government and in the “mutter . of 
assignment the kumkidar has only ` 2 
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preferential claim. The-privileges of 
. the kumkidar to. remove forest pro- 


duce is subject to Rule 7-A 
of the Rules and also to 
the Government Order. It was as- 


serted that the Government was per- 
fectly competent to attach the im- 
pugned condition to the order of as- 
signment. It was further stated that 
the assignment of Government lands 
was governed by Land Grant (Madras 
Area and Bellary District) Rules, 1960 
and not by the Madras’ Boards 
Standing Order. ` | 

10. A Division . Bench of the 
High Court accepted the contentions 
of Respondent 1. It held that the as- 
signment of Kumki lands is not re- 
gulated by the Grant Rules, 1960, 
but by the Madras Board’s Standing 
Orders which constitute “a complete 
and exhaustive law with regard to 
kumki lands.” In the result, it al- 
lowed the writ petition and quashed 
the condition in the assignment order 
with respect to trees. It was further 
made clear that “the assignment in 
favour of the petitioner bestows on 
him the right to all the trees on the 
kumki land of which there was an 
assignment.” “_ 

11. Hence this appeal by the 
- State on a certificate, granted by the 
High Court under Article 133 (1) (b) 
of the Constitution. | 
- Mr, Narayan Nettar appearing 
for the appellant has canvassed these 
points before us: os 

(i) The High Court was wrong in 
holding that the assignment of kumki 
lands in South Kanara District is not 
governed by the Land Grant Rules 
1960. ` ! 


_ (ii) A Kumkidar has no indefea- 
sible right of property in the kumki 
lands which vest in the State Gov- 
ernment, The kumkidar is only 
pranted certain privileges including 
.the right to collect leaves, manure, 
and to cut and remove timber for 
his domestic and residential require- 
ments. Even the exercise of these 
privileges is subject to the control of 
the Collector. These privileges can- 
not be equated with a right of pro- 
perty. for the purpose of Articles 19 
and 31 of the Constitution and the 
Government was competent to cur- 
tail or take them away by a simple 
executive order. i l 


ALR. 


Gii) If the Government. order 
dated, March 17, 1964. was an execu- 
five order, so were the Standing. 
Orders -of the Revenue Board under 
which the kumki rights are claimed. 
Consequently, the Government could 

y. a subsequent order supersede or 
modify its earlier order. . 


(iv) In any case, the order dated 
March 17, 1964, does not take away 
or abridge any property -rights of 
Kumkidar, It only decides by a 
general order what are to be consi- 
dered the requirements of kumkidar 
for agricultural or domestic purposes 
within the meaning of Rule 7 (A) of 
the Rules. 


g (v) (a) Even if the condition res- 
tricting the right of the kumkidar to 
the trees on the assigned land was 
invalid, the High Court should have 
quashed the entire order of assign- 
ment and remitted the case to the 
Tehsildar for reconsideration. The 
High Court was not right` in quash- 
ing only the condition, and in main- 
taining the order of assignment sans 
condition, _ This condition was an in- 
tegral part of the order of assign- 
ment which could be maintained or 
quashed as a whole. ) , 

(v) (b).The High Courts order 
quashing only the condition and ` not 
the entire order of assignment, was 
not in accord with the relief prayed 
for in the writ petition. Reference 
has been made to the decision of this 
Court in R. M. D, Chamarbaugwalla 
v. Union of India, 1957 SCR 930 = 
(AIR 1957 SC 628). 


12. As against the above, Mr. 


Natesan appearing for Respondent 1, 


reiterates the grounds taken in the 
writ petition. The sum’ and substance 
of his argument is that a kumkidar 
has a substantial interest and rights 
in the kumki lands, These rights 
though described as ‘privileges’ in the 
Standing Orders of the Madras Board 
of Revenue and the Rules framed 
under Section 26 of the Madras Fo- 
rest Act, are rights of ‘property’ with- 
in the contemplation of Articles 19 
and 31 of the Constitution. The Gov- 
ernment therefore, could not curtail, 
abridge or take them away by a 
mere executive order, as distinguished 
from a valid law. According to 
Counsel, the Government Order -dated 
March -17, 1964 pursuant “to ` which 
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‘the “impugned: condition’ was inserted 


“in the*‘order’.of assignment, was ad- 


-‘mittedly an‘-administrative order of a 
non-statutory : character. On- these 
premises, it is urged, that the im- 
“pugned condition attached to the as- 
-signment, being violative of Articles 
19 and 31 of the Constitution, was 
‘invalid,. It is pointed out that the 
High Court was right in holding that 
kumki rights are not governed by 
-Land Grant Rules, 1960. 


~ 133 As regards the contention 
‘that the High Court should have 
quashed the entire order of assign- 
ment and not only the impugned con- 
dition, it is submitted that it was 
this condition and this condition only 
‘which was assailed in the writ peti- 
tion and it was severable from the 

rest of the order. 


14. Mr. Natesan further sub- 
mits that although the prayer clau- 
ses of the writ petition were inartis- 
tically and loosely drafted, it was 
clear from the body of the petition 
that the challenge was confined only 
to. the validity `of the condition that 
had been. attached’ to the assignment. 
In these circumstances, it is argued, 
the High Court was right in not 
quashing the assignment in its en- 
tirety, but only the impugned condi- 
. tion attached thereto. i 

15. It appears to us that the 
conteùtions of Mr. Natesan must pre- 
vail. 

16. The rights of kumkidars 
in respect of kumki lands and the 
‘grant of such lands for occupation 
are matters dealt in the Orders of 
the Board of Revenue, Madras. A 
copy of these Orders has been plac- 
ed before us. Para 40 (4) describes 
what is ‘kumki land’ in South Kanara 
District. According to it, all Govern- 
ment -waste land within 100 yards of 
assessed land included in a holding 
formed prior to Fasli 1276 (corres- 
ponding to 1886 A. D.) is kumki land. 
Kumkidar is a.person who is entitl- 
ed to enjoy the kumki privileges, A 
kumkidar is necessarily either. the re- 
pistered holder, walawargdar or mul- 
penidar of the land to which the 
-_kumki ‘privilege is attached. 

: 17. Sub-para (4) of the Order 
. says. “A  kumkidar’s. privileges -in 
«the ‘land*are grazing his cattle, -cutting 


State of Mysore v. K. C. Adiga (Sarkaria J.) [Prs. 12-22} S.C. 857 


and collecting leaves; timber and other 
forest produce for his agricultural and 
domestic purposes”, ae p5 

_ 18. | Sub-para (6) further makes 
it clear that within -kumki limits. `a 


‘kumkidar can temporarily cultivate dry 


crops on Government waste land. If 
he so cultivates land- within kumki 


limits, he is not liable to pay an 
Hakkal. a a 
19. . Para. 10 lays down that 


‘any registered holder or walawargdar 
or mulgenidar ‘who is a kumkidar of 
the land applied for should be given 
preference over all other applicants 
to the extent- of those privileges, - 

A. Para. 14 provides that 
when kumki land is assigned on Dar- 
khast to a kumkidar the value- of 
the trees (except sandalwood) which 
stand on the land will be foregone 
and no compensation for sandalwood 


- need be paid to persons having kumki 


privileges, 


21, The High Court has held 
that the provisions of the Standing 
Order are statutory in character. 
Counsel for . the - appellant disputes 
that finding, It is however not neces- 
sary to resolve the question whether 
these Standing Orders have the sta- 
tus of a ‘law’ or of mere administra- 
tive Rules because substantially simi- 
lar provisions, which are admittedly 
Statutory in character, have been 
made by the Rules framed under 
Section 26 of the Madras Forest Act. 
An outline of these Rules has al- 
ready been set out in an earlier part 
of this judgment. 

22. Rule 7 (A) of the Rules 
expressly provides that the holder of 
land to which kumki privileges are 
attached may enjoy in the kumki 
land, free of charge, such privileges 
as he has hitherto enjoyed in the 
way of grazing cattle or of cutting, 
converting, collecting and removing 
trees, timber and other forest produce, 
subject to the conditions laid down 
in that Rule. One of these conditions 
is that trees, timber and other forest 
produce shall be used for agricultu- 
ral or domestic purposes in the vil- 
lage in which kumki land is situated 


or in such other villages in - which 
the Collector may permit in 
writing. This Rule  further’says 
that it- shall be open to 


the Collector to decide either’ gene- 
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rally or in special cases what shall 
be considered agricultural or domes- 
tic purpose within the meaning -of 
these Rules. ; 

23. Although styled as ‘privi- 
leges’,. kumki rights are recognised by 
these statutory Rules and the Stand- 
ing Orders aforesaid, They are pro- 
perty rights notwithstanding the fact 
that their scope is restricted. and 
their exercise is subject to these sta- 
tutory Rules. Therefore, these rights 
could be curtailed, abridged or taken 
away only by law and not by an 
executive fiat. . 

24. Tt is common ground’ that 

the general order, dated March 17, 
1964, issued by the Government 
whereby a kumkidar’s right to receive 
timber was unconditionally _ reduced 
‘to 20 per cent of the trees limited to 
‘the value of Rs, 1000/-, is an execu- 
‘tive order, Ht is not a law, The con- 
dition attached, pursuant to that exe- 
‘cutive order, to the assignmert of 
‘the kumki plot, Survey Nos. . 134/2 
land 134/3, in favour of Respondent 1, 
was thus violative of Articles 19 and 
31 of the Constitution. 
' 95 - Mr. Nettar has not shown 
us any copy of the Madras _Land 
Grant Rules 1960 which according to 
him, govern the assignment of kumki 
land also. Counsel explains thet de- 
spite efforts, he has not been able to 
get a copy of those Rules from any- 
where, We are therefore unable to 
hold that the finding of the High 
Court, that the assignment of, kumki 
land is not governed by the Land 
Grant Rules, 1960, is incorrect. |, 

26, In the light of the above 
discussion, we have no hesitation in 
affirming the finding of: the: 
Court.that the condition with respect 
to trees in the assignment, was m- 
valid and void. or 

27. The only question that re- 
mains to be considered is, whether 
the High Court should have quashed 
the order of- assignment in ‘foto or 
only the illegal part of’ it. This 
question depends on the exigencies of 
each case: beeause this Court is not 
fettered in the exercise of its discre- 
fion by the technical rules relating to 
the issue of writs: by the English 
Courts. “The first point to be consi- 
dered in: 'the context of making an 


t 
t 
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appropriate order or direction in such 
cases, is, whether the valid.and. the 
invalid portions: of the .order are 
severable, and if so, whether- -after 
excision of the invalid part, the rest 
remains viable and self-contained, In 
the instant case the illegal condition 
in the order. of assignment is not an 
integral part of the assignment; in 
the sense, that its deletion cannot 
render the rest which has been found 
to be valid truncated, ineffective. 


. 28. The ease of R. M. D. 
Chamarbaugwala v, Union of India 
(AIF, 1957 SC 628) cited by Mr. Net- 
tar is not in point. o 

. 29, The ease of Mahabeob 
Sheriff v. Mysore State Transport 
Authority, (1960) 2 SCR 146 = (AIR 
1960 SC 321) referred to by Mr. 
Natesan is more in line with the one 
before us, There, the Regional 
Transport Authority in violation of 
Section 58 (1) (a) of M. V. Act which 
laid down that a temporary permit 
issued under Section 62 shall be. ef- 
fective without renewal for such pe- 
riod not Tess than three - years and 
not more than five years —' ‘the 
Authority renewed the permit of the 
petitioner for a period far Iess: than 
one year, The question arose. whe- 
ther the order. of the Authority 
should be quashed in toto or anty 
with respect. to its illegal part which 
related to the period of renewal 
which was severable from the part 
which was legal viz., the grant of the 
renewal, The Court by a majority 
quashed the illegal part of the order; 
allowing the rest to stand FH is 
noteworthy that the renewal’ of': a 
stage carriage permit. in that: case 
also — as is the’ assignment of thé 
kumki.land in the instant case — 
was a matter within the ` discretion 
of the ‘Authority. In spite of it, only 
the illegal part of the order was ex- 
cised and- quashed: In this context, 


Wanchoo J. speaking for the ` Court 
observed: ` | 2 
“It is...open to us to issue a 


direction in the. nature of mandamus 
requiring the Authority to. follow the 
law as laid down by this Court in 
respect to the order of renewal grant- 
ed by it in accordance with Section 
58 (1) (a). Tt is true that wherelit is 
ā` case of discretion. of an authority, 
this Court will only quash -the order 
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and ask the authority to. reconsider 
the matter if the discretion has not 
been properly exercised, But in this 
case, the discretion is not absolute; it 
is circumscribed by the provision’ of 
Section 58 (1) (a), which lays down 
a duty on the Authority which grants 
a renewal to specify a period which 
is not less than three years and not 
more than five years.” 


30. In the case before us, also, 
it is common ground that a kumki- 
dar has a preferential right to the 
assignment of kumki land. Once the 
competent authority chooses to as- 
sign the land to the kumkidar, it 
must do so in accordance with law. 
If some illegal condition is attached 
to the assignment then the assign- 
ment would be good but the condition 
would be bad. The fall of illegal 
condition does not lead to the fall of 
the assignment sans that condition. 


31. For these reasons, we dis- 
miss this appeal. In ‘the peculiar cir- 
cumstances of the case, we leave the 
parties to pay and bear their own 
costs, 

Appeal dismissed 
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Criminal Appeal No. 118 of 1971: 

S. Abdul Karim, Appellant v. M. K 
Prakash and others, Respondent, 

' Criminal Appeals Nos. 195° and 
196 of 1971: K. P. Ramaswami (In 
C. A. No. 195 of 1971); A. P. Paru- 
kutty Moopilamma and another (In C. 
A, No. . 196 of, 1971), Appellants 
v. M. K. Prakash and others, A 
dents. 


. Criminal “Appeals: Nos. 118, 195 
and 196 of 1971,, D/- 30-1-1976. . 
(A) Contempt’ of. Courts Act 


(1952), Section 3 —-. Criminal’ Con- 
tempt committed by’ judicial officer 
— Standard of proof — Requirement 
of — Punishment of contemner; when 
not ‘open — AIR oo ira 248, bag 
versed on facts, gS ee 

- The ‘standard of prose required 
to` establish a charge’ of ‘criminal cori- 
tempt; i is the same, as iù any other 
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criminal proceeding, It. is all the 
more necessary to insist upon ` strict 
proof of such charge when the act 
or omission complained of is com- 
mitted by a person under colour of 
his office as a judicial officer, Wrong 
order or even an act of usurpation of 
jurisdiction committed by a judicial 
officer, owing to an error of judg- 
ment or to a misapprehension of the 
correct legal position, does not fall 
within the mischief of “criminal con- 
tempt”. So long as a judicial Officer 
in the discharge of his official duties, 
acts in good faith and without any 
motive to defeat, obstruct or inter- 
fere with the due course of justice, 
the courts will not, as a rule, punish 
him for a “criminal contempt”, AIR 
1969 SC 189, Followed. (Para 23) 

R-1 is the owner of certain forest 
which was managed for and on her 
behalf by her son, R-2, On 28-3- 
1968, R-1 presented a petition 
through R-2, to the Superinten- 
dent of Police alleging that the ac- 
cused persons (P and his men) were 
likely to trespass into the forest to 
remove her timber. The Superinten- 
dent of Police forwarded this petition 
to the Police Station concerned 
where, on its basis, a case under Sec- 
tions 143, 447 and 506, Penal . Code 
was registered against P and others. 
The Magistrate on 28-4-1969, passed 
an order, directing the Forest Range 
Officer to keep the logs in his custody 
pending further investigation by the 
Police. While P’s Revision applica- 
tion against the order of the Magis- 
trate was pending in the High Court, 
the Police. Officer, , R. 4,. after com- 
pleting the investigation, submitted 
a Final Report on 24-9-1969. to the 
Magistrate (R-3), In pursuance of 
an order dropping action against the 
accused, the Magistrate issued a let- 
ter 26-9-1969, to the Forest Range 
Officer directing him that the- logs 
seized by the Inspector of Police 
then in ‘his custody, be urgently re- 
leased to R. 1, In: compliance’ with 
the-order of the’ Magistrate, the 
Range Officer ' symbolically. handed 
over the charge of the timber to R-i: 
P.:on 26-11-1969,. made a petition in 
the: ‘High. ‘Court. ‘complaining s that 
R:1,. R-2;') R-3,,. R4 © and:: R=5 
had committed contempt. of the High 
Court within the meaning of Section 
3.of the Contempt: ‘of:: Courts .: ‘Act 
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1952 and prayed that the respondents 
be punished for committing that con- 
tempt. The High Court found them 
(including R-3, the Magistrate) 
guilty .of contempt of Court, Qn ap- 
peal to Supreme Court: 

Held (1) that the reply given by 
the Magistrate was sufficient to dis- 
pel the suspicion that in making the 
order, in regard to the delivery oi 
the timber to R-1 he was actuated 
by a motive to impede or obstruct or 
defeat the course of justice. 

(Para 27) 

(2) that in making the wrong 
order regarding delivery of the tim- 
ber, the Magistrate was not actuated 
by any improper motive or deliberate 
design to thwart, impede, obstruct 
or interfere with the course of jus- 
tice or to circumvent or defest the 
proceedings in revision pending be- 
fore the High Court. (Para 32) 

(3) that since the Magistrate had 
at the most committed only a tech- 
nical contempt of High Court, in ab- 
sence of any mens rea penal action 
was not called for, AIR 1971 Ker 
248, Reversed on facts. (Para 33) 
Cases Referred: Chronological Paras 
AIR 1969 SC 189 = 1969 Cri LJ 401 


Da 20, 24, 33 

Mr. A. S. Nambiar, Advocate, 
for Appellant (In Cri. A. No. 118 
of 1971); M/s. Kunhiraman Menon 
and A. S. Nambiar, Advocates, for 
Appellants In Cri. A. Nos. 195 and 


196 of .1971. 


Judgment of the Court was de- 
livered by ` 


R. S. - SARKARIA, J.:— These 
three appeals arise out of a common 
judgment of the High Court of 
Kerala holding the appenants guilty 
of contempt of court. 


2. ° S, Abdul Karim, the sonal 


lant in Criminal Appeal 118 of 1971, 
was, at the material time, a Munsif- 


Magistrate posted at Perambra. He 
was Respondent No.3 in the con- 
tempt ‘petition filed in the High 


Court and will hereafter be referred 
to. as R. 3. 

3. A. P, Parukuty iion 
a and A. P. Achuthankutty Nair, 
appellants in Cr.. Appeal No. 193 of 
1971 were- respondents 1 and 2 in the 
original petition before the High 


Court,: and ‘will -be- hereafter be. calls- 


A.LR. 


ed R-l- and R-2.- The appellant K: 
P. Ramaswami in Criminal Appeal 
No. 195 of 1971 was Respondent 4 
before the High ‘Court, He will, for 
short, be called R-4. 


4, M. K, Prakash, Respon- 


dent No. 1 in all these appeals be- 
fore us, was the petitioner in the 
contempt petition before the High 


Court. He will hereafter be called 
as ‘P’, 

5. The facts are these: 

R-1 is the owner of the Olathooki 
Arivalakkan Malavaram in Kayanna 
Amsom which is managed for and 
on her behalf by her son, R-2. On 
March 28, 1969 R-1 presented a 
petition through R-2, to the Superin- 
tendent of Police, Kozhikode alleging 
that the accused persons (P and his 
men) were likely to trespass into the 
Olathukki Arialakkam Malavaram to 
remove her timber. It was alleged 
that ‘P’ had collected a large num- 
ber of persons and equipped them 
with dangerous weapons, unlicensed 
guns, swords etc; that the sheds con- 
structed by the petitioner and occupi- 
ed by his workers and watchmen 
were being attacked and there was 
an apprehension that P and his men 
would demolish the sheds, The 
Superintendent of Police appears to 
have forwarded this petition to the 
Police Station. Kayana where, on its 
basis, a case under Sections 143, 447 
and 506, Penal Code was registered 
against ‘P’ and others. 


6. The Sub-Inspector in- 
charge of the Police Station, went to 
the spot and took into possession 
the disputed timber comprising of 
587 logs and entrusted the same on a 
kychet to two strangers, On April 22, 
1969, R-1 made an application, Ex. 
P-3, before the Magistrate (R-3) 
praying that the seized logs be hand- 
ed over to him, Thereafter, ‘P’ also 
made an application to the Magis- 
trate claiming the timber to be his 
property and prayed for delivery of 
its possession to -him,.. The Magis- 
trate thereupon issued notice to the 
Police who made- a report, After 
hearing the Counsel of the rival 
claimants and perusing the police re- 
port (Ex. P-17) and other material, 
the Magistrate on April - 28; 1969, 
passed an order, directing: the Forest 
Range Officer to: keep: the logs: in: his 
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custody pending further investigation 
‘by the Police. Against this order, 
P’ filed Cr. Revision Petition’ No. 176 
of 1969 in the High Court. No inte- 
rim order directing the. Magistrate to 
stay further proceedings or defer 
further action regarding the delivery 
of the disputed timber was issued by 
the High Court.. 


7. While P’s Revision applica- 
tion was pending in the High Court, the 
Police Officer, R-4, after completing 
the investigation, obtained the opinion 
of the Assistant Public Prosecutor on 
September 20, 1969 and submitted a 
Final Report on September 24, 1969 
to the Magistrate (R-3). The mate- 
rial part of this Final Report runs as 
under: . 


“On 16-7-69 a petition from the 
complainant was received alleging 
. that the investigation conducted by 
my predecessor was one-sided and 
biased against him and he had pro- 
duced certain documents to support 
his contention that the property be- 
longs to him and which were not 
considered by my predecessor. Based 
on this petition I continued the in- 
vestigation and in the course of my 
investigation, I questioned the Divi- 
sional Forest Officer, Calicut and the 
Forest Range Officer, Kuttiady. They 
stated that the permit issued to M. 
K. Prakash in Kalpaidiyan Thirumu- 
diyan Malavaram was stayed by the 
Government and hence not operated 
upon till now, They also stated that 
the 587 logs of timber seized by my 
predecessor were from Olathukku 
Arialakkan Malavaram in the pos- 
session and ownership of the mother 
of the complainant and those logs 
were cut by Smt. A, R. Parukutty 
Amma’s workmen and for which pro- 
ceedings have been taken against 
them under the M. P. P, F. Act. To 
the same effect the Range Officer 
Kuttiady had filed an affidavit before 
the High Court in O. P. 2045/69 filed 
by the accused in this case. In the 


said O. P, the accused had questioned. 


the validity of- the Government 
Order allowing Smt, Parukutty Amma 
to .remove timber cut from the per- 
mitted and non-permitted ‘area of 
Qlakhukki Ariakakkan Malavaram 
and the High Court. had upheld the 
‘order of the Government and_ the 
complainant’s -mother- was ‘allowed. to 
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transport all ‘timber cut from the 
Malavaram, both from the permitted 
and non-permitted area. According 
to the Divisional Forest Officer there 
is no Malavaram known as Kalpaidi- 
yan Thirumudiyan Malavaram in Pil- 


liperuvanna Amsom as per the Re- 
gistration Manual. I also questioned 
the complainant and his workmen 


and they stated that there was no 
trespass as such by the accused or 
his henchmen, They did not enter 
the Malavaram, nor have they intimi- 
dated any of them and as such no 
offence has been made out under 
Section 447 or 506 (1) IL P. C. 


Under the above circumstances, it 


is clear that Shri M. K. Prakash ac- 


cused in this case was not allowed 
to operate his permit and the 587 
logs of timber seized by my predeces- 
sor were cut by the complainant’s 
mother and the same belong to her. 
These logs are now in the custody of 
the Range Officer, Kuttiady as per 
the order of the Munsiff Magistrate 
Perambra and the same may be 
ordered to be released to the mother 
of the complainant and the case is 
referred as mistake of fact.” 


8. Upon this report the Magis- 
trate (R, 3) passed this order: 

“Notice given. - Case referred as 
mistake of fact. Further action 
dropped, Return timber logs to com- 


plainant.” 
Sd/- M. M. 26-9-1969.” 
9. In pursuance of this: order, 
the Magistrate issued a letter (Ex. 
P-10) dated September 26, 1969, to 
the Forest Range Officer Kuttiady, 
directing him that 587 logs seized by 
the Inspector of ` Police, Quilandy, 
then in his custody, be urgently re- 


leased to R-1 (the mother of. the 
complainant). 

10. In compliance with the 
order of the Magistrate, the Range 


Officer symbolically handed over the 
charge of the timber to R. 1. 

On the preceding facts, 
‘P’ on November 26, 1969, made a 
petition in the High Court complain- 
ing that R-1, R-2, R-3, R-4 and R-5 
(Sri P. K. Appa Nair, Advocate) had 
committed contempt of the .. High 
Court within the meaning of Section 
3:of the Contempt of Courts Act, 
1952 and prayed that the respondents 
be punished for committing that con- 
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tempt, The High Court issued notice 
to R-1 to R-5 who filed affidavits. in 
reply. 


ed that he had passed the order 
directing delivery of possessior of 
the disputed timber to R-1 in the 
bona fide discharge of his official 
duty, after accepting in good faith, 
the final report made by the police in 
which it was indicated that its no- 
tice had been given to the complain- 
ant, and a copy of such notice was 
also enclosed. He further averzed: 


“The purchase of the petitioner’s 
rights by the ist Respondent referred 
fio in the F. I. R. and Ex. P-3 beti- 
tion was not denied by the petitioner. 
On the other hand, his counsel dur- 
ing the hearing of Exts. P-3 and P-4 
petitions had admitted the same aven 
though he had a case that the veti- 
tioner was duped to sign the same 
and receive part of the consideration. 
Under the circumstances, I had no 
reason to reject P-6 report, it was ac- 
cepted in its entirety and final orders 
were passed bona fide directing re- 
turn of the logs to the complainant. 
The criminal revision 176 of 1969 it- 
self is only against Ext. R order 
directing entrustment of the logs to 
the Forest Range Officer pending fur- 
ther investigation. The order in re- 
vision that may be ultimately pass- 
ed by the Hon’ble Court can have 
reference only to what should be 
done with the logs pending inv2sti- 
gation, The order in revision “would 
not and cannot relate to the.-disposal 
of the logs after the completion of 
the investigation. It is therefore 
wrong to suggest ‘that the final order 
is calculated to overreach the possible 


orders in the pending Ch an 
Petition. as 

13. In‘, his affidavit,” ' the 
Magistrate ‘emphasised that in Cr. 


Revision 176 of 1969, the High Court 


had not issued any ` interim order 
staying further’ proceedings, l 
14. R-1,-.R-2, R-4.. and R- 5 


also, in their reply ‘affidavits denied 
the. allegations made against them by, 
P in the.. contempt petition. ts 


© 15. « The Adv octe- General as- 
sisted iE High Court’ and? filed. `a 
statement of- facts:: ‘on. ee 16, 
1970: © -e the 7 FS is 


M. K. Prakash (Sarkaria J.) 


12. ‘The Magistrate (R-3) stat- 


AIR. 


16. After considering the re-. 
plies, a memoranda of charges was 
drawn up against R-1 to R-5. on 
February 10, 1970. The material part 
of the charges served on R-3 ran as 
under: 

“That you, on receipt of the final 
report, even without giving notice to 
the petitioner, not only passed an 
order on 26-9-69 on the final report 
directing the return of the timber logs 
to the complainant but also wrote a 
letter (copy of which is Ext. P-10) to 
the Forest Range Officer, Kuttiadi, 
directing him urgently to release the 
timber logs to the 1st respondent — 
thereby effectively defeating what- 
ever order the Honourable High 
Court may finally pass in Criminal 
Revision Petition 176 of 1969 and 
Criminal Miscellaneous Petition 309/ 
69, and that in consequences of your: 
order the timber logs were actually 
handed over to the lst respondent; 

That in so doing: 

(a) you have acted unjustly, op- 
pressively and irregularly in the exe- 
cution of your duties, under colour 
of judicial proceedings, wholly un- 
warranted by law and procedure; 


(b) you have also permitted the 
process of your court to be abused by 
the other respondents . and thereby 
A Ee the due course of justice 
an. 

(c) you have also impeded ‘the 
course of justice by defeating the fi-, 
nal orders that are liable to be. pass- 
ed by the High Court in Criminal 
Revision Petition 176/69 and Cr. Misc. 
Petition’ 309/69; thereby committing 
gross contempt of ‘the Honourable 
High Court, to which you are subor- 
dinate.” `` 


I7. ' The Magistrate (R-3) sub- 
mitted a further counter-affidavit 
denying the charges, 


- IB. The High Court ejected 
the -Magistrate’s. explanation and 
found him - -suilty, of contempt, on 
grounds which se bè summarised as 
Pee are 2 

(1). “The case Dewe the: pees 
Pai and the ist: and the second 
respondent had gained certain amount 
of notoriety not only in the.area but 
also’ in .the State”. . Allegations were 
being made. “that.. even:: fhe.: then 
Minister. of Forests. was unjustly fa- 
vouring R-1l-.and- R-2%..: The:case:.be~ 
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fore the Munsiff-Magistrate would na- 
turally. have attracted quite a good 
deal of public attention. l 

(2) R-3 permitted R-r' and R-2 to 
approach and influence him, This 
inference was available from the cir- 
cumstance that in his affidavit, R-3 
has .said that an order dated May 2, 
1969, passed by the High Court in 
C.M.P. 5869/69 in O.P, 2405/69 was 
shown to him and the certified copy 
of this order was obtained from the 
High Court only by R-l. The copy 
must ‘therefore have been shown to 
the Magistrate by R-i or her Advo- 
‘cate or by R-2 or his agents, “This 
could not have been in’ the open 
court, There was no posting of the 
ease to 26-4-1969.” 

(3) (a) R-3 was aware that Cri- 
minal Revision 176/69 and Cr. M. P. 
309/69 against his earlier order, was 
pending in the High Court which was 
“seized of the matter of determining 
the question of custody of the tim- 
ber. His explanation that he felt that 
he was free to pass an order because 
only the question of interim custody 
was involved in Cr. Rev. Petition No. 
176 of 1969...... was puerile”. 

(3) (b) R-3 passed the order on 
the Final Report, directing the re- 
lease of the logs, without caring to 
issue notice to the petitioner (P). 


(4) In the letter Ex. P-10, dated ` 


26-9-1969, the Magistrate wrote to 
the Range Officer that the logs should 
be released to R-1, urgently. “This 
is a very strange procedure, unheard 
of, and reveals an anxiety on the 
part of the Munsiff-Magistrate to help 
R-1 and R-2, The urgency can only 
be to circumvent any possible orders 
of stay that may be passed’ by (the 
High) Court’, | 
19. . We have, heard ` R-1 and 
the Counsel for the other appellants. 
R-1 has argued his ‘case’ in person 
because, according to him, he has: no 
funds to engage a Counsel, His sub- 
missions are straight and simple, He 
‘has reiterated what he had stated in 
his further affidavit filed in reply to 
the memorandum of charges in the 
High Court. 
20. In sum, his -defence is 
that in all the proceedings. relating 
to the- disposal of the ‘disputed tim- 
ber:‘including the making. of the 
order: dated September 26, 1969, the 
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issuing of the letter, Ex. 10, of the 


Same date, and in failing. to issue no- 
‘tice to ‘P’, 


i he acted in the bona fide 
discharge of his duties; that even if 
what he did or omitted, was wrong, 
it was no more than an honest error 
of judgment on his part. In particu- 
lar, it is submitted that ground No. 
1(1)} is not based on any cogent or 
legal evidence but on mere rumours 
and’ hearsay and it is too vague and 
general; that even so, it was not in- 
corporated in the charges against 
him. It is further maintained that 
the inferences of ulterior motives on 
the part of the appellant vide grounds 
(2) and (4) drawn by the High Court 
were wholly unjustified. It is con- 


-~ tended that the approach of the High 


Court, is not in consonance with the 
law laid down by this Court in De- 
babrata Bandopadhyay v. State of 
West Bengal, AIR 1969 SC 189, 


21, Before dealing with the 
contentions canvassed by.the appel- 
lant, it will be useful te: recall the 
law on the point. 


22, Clause (c) of See, 2 of the 
Contempt of Courts Act, 1971 merely 
codifies the definition of “crimimal 
contempt” which had previously been 
crystallised by judicial decisions. It 
defines ‘criminal contempt? to mean 
publication of any matter, or the do- 
ing of any other act which— 


“(i) scandalises or tends to scan- 
dalise, or lowers or tends to lower 
the authority of any court; or 

(ii) prejudices, or interferes or 
tends to interfere with, the due 
course of any judicial proceedings; 
' (iii) interferes or tends to inter- 
fere, or obstructs or tends to obstruct, 
the administration of justice in ary 
oa manner.” 


23. The broad test to be ap- 
plied in such cases is, whether the 
act complained of was calculated to 
obstruct or had ‘an intrinsic tendency 
to interfere with the course of justice 
and. the due administration of law. 
The standard of proof required to 
establish a charge of ‘criminal con- 
tempt? is the same as in any other 
criminal proceeding, It is all the 
more necessary'to insist’ upon strict: 
proof of such charge when the act -or| 
omission complained ‘of is ‘committed, 
by the respondent under colour of his 
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office as a judicial officer, Wrong 
order or even an act of usurpation of 
jurisdiction committed by a judicial 
Officer, owing to an error of judg- 
ment or to a misapprehension of the 
correct legal’ position, does not fall 
within the mischief of ‘criminal con- 
tempt”, Human judgment is fallible 
and a judicial Officer is no exception. 
Consequently, so long as a judicial 
Officer in the discharge of his official 
duties, acts in good faith and with- 
out any motive to defeat, obstruct or 
interfere with the due course of jus- 
tice, the courts will not, as a rule, 
punish him for a “criminal contempt”. 
Even if it could be urged that mens 
rea, as such, is not an indispensable 


ingredient of the offence of contempt, ~ 


the courts are loath to punish a con- 
temner, if the act or omission com- 
plained of, was not wilful. 


` 24, In Debabrata Bandopa- 
dhyaya’s case AIR 1969 SC 189 
(supra), Hidayatullah C. J. speaking 


for the Court elucidated the position, 
thus: 

“A question whether there is 
contempt of court or not is a serious 
one. The court is both the accuser as 
well as the judge of the accusation. 
It behoves the court to act with as 
great circumspection as possible mak- 
ing all allowances fer errors of judg- 
ment and difficulties arising from in- 
veterate practices in courts and tribu- 
nals, It is only when a clear case of 
contumacious conduct not explain- 
able otherwise, arises that the con- 
temner must be punished. It must 
be realised that our system of courts 
often results in delay of one kind or 
another. The remedy for it is reform 
and punishment departmentally. 
Punishment under the law of con- 
tempt is called for when the lapse 1s 
deliberate and is in disregard of one’s 
duty and in defiance of authority. To 
take action in an unclear case is to 
make the law of contempt do duty 
for other measures and is not to be 
encouraged.” 

25. The judgment of the High 
Court is to be tested in the light of 
the above enunciation. 

26. The main ground, as al- 
ready noticed, which greatly influ- 
enced the decision of the High Court, 
was that this case between the par- 
ties had gained a certain amount of 


notoriety and allegations were be~- 
ing openly made that the then ‘Minis- 
ter for Forests was out to favour R-1 
and R-2 against ‘P’, This. was a very 
vague, indefinite and nebulous cir- 
cumstance which had no better sta- 
tus than any other general rumour, 
gossip or talk in the town.. Courts 
have to guard against cognisance of 
such rumours and general allegations 
as they prejudice an objective treat- 
ment and a fair determination of the 
problems before them, In the ins- 
tant case the prejudice generated by 
this creeping circumstance has un- 
mistakably vitiated the approach of 
the High Court. It has hindered a 
correct appreciation of the submis- 
sions made by R-3 in reply to the 
charges, In his counter-affidavit R-3 
stated: - 


“In the final report filed by the 
4th respondent which is marked in 
these proceedings as P-6, there isre- 
ference to an order passed by this 
Honourable Court allowing the ist 
respondent to remove the cut timber. 
The order aforesaid is the order dated 
2-5-1969 in C. M. P. 5869/1969 in O. 
P. 2405/1969, wherein it is said that 
it is necessary that the timber should 
be removed from the place as early 
as possible. A certified copy of this 
order was also shown to me and that 
was the reason why I wrote Ext. 
P-10 letter to release the cut logs 
without delay, The reason that pro- 
mpted me to pass the final orders 
are therefore (1) there was no stay 
of further proceedings pending 
Cr]. R. P. 176/1969: (2) the Cri. R. P. 
itself related only to Ex. R. order 
for custody pending further investi- 
gation, and can have no reference to 
the ultimate result of investigation; 
(3) it was admitted before me that 
the 1st respondent had purchased the 
alleged rights of the petitioner and 
part of the consideration was already 
paid, even though he had the case 
that the assignment is not valid, and 
(4) this Honourable Court had in 
C. M. P., 5869/1969 aforesaid directed 
the speedy removal of the timber 
from the place by the Ist respondent.” 


. 27. In our opinion, the above 
reply given by the Magistrate was 
at least sufficient to dispel the sus- 
picion that in making the order, 
dated September 26, 1969 in~ regard 
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to the delivery of the timber to R-1 
he was actuated by a motive to im- 
pede or obstruct or defeat the course 
of justice, The notoriety of the case 
looming large in their minds, the 
‘learned Judges of the High Court 
without due consideration rather 
hastily rejected the explanation of the 
Magistrate that he had directed (vide 
his letter Ex. P-10), urgent delivery of 
the timber to R-1 because on seeing 
the copy of the High Court’s order, 
dated May 2, 1969, which was shown 
tc him, he was of the opinion that 
such a course was indicated therein. 
The point of substance was, whether 
such an order was made by the High 
Court and had been shown to the 
Magistrate before he made the order 
for urgent delivery of the timber. It 
was immaterial if certified copy of 
that order was shown to the Magis- 
trate by R-1 or her Counsel or her 
agent, . 


28. Ex, R-1 is a certified copy 
of that order dated May 2, 1969 which 
was passed by the High Court in 
C. M. P. No. 5869 of 1969 in O. P. 
2405 of 1969, M. K. Prakash v, R-t 
to R-4. C, M. P. 5869/69 was a peti- 
tion made by ‘P’ before the High 
Court praying that the operation of 
the order of the then Respondent 1 
be stayed and the other respondents, 
including the Magistrate, be directed 
not te cause the removal of the fell- 
ei trees pending disposal of the ori- 
ginal ptition. 


29. After hearing arguments 
of the Counsel for the parties, the 
High Court made an order, the mate- 
rial part of which reads as under: 


“As the rainy season is fast ap- 
proaching it is necessary that the 
timber should be removed from the 
place as early as possible, Other- 
“wise, the same would be lost to all 
concerned, It is seen from the coun- 
ter-affidavit of the 4th respondent 
that she had already given an under- 
taking to the Government to pay the 
compounding fee, if any that may be 
fixed by the Forest Authorities, In 
the circumstances it appears to be 
only just to vacate the order of in- 
terim injunction passed on this peti- 
tioa, Accordingly the order of inte- 
rim injunction passed on this peti- 
tion is vacated and this petition is 
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trate was aware that P’s 
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dismissed but ir the circumstances 


without costs.” 


30. On reading a copy of this 
order, and hearing the persuasive 
arguments of the party or her Coun- 
sel, the Magistrate might have honest- 
ly, albiet wrongly, formed the opinion 
that there was no need to give no- 
tice to the other party (‘P’) and that 
it was necessary to direct the Ferest 
Officer to deliver the timber in ques- 
tion urgently to R-1. We are there 
fore unable to agree with the High 
Court that by his letter Ex. P~10, 
the Magistrate directed urgent deli- 
very of the logs to R-i because 
“there was an anxiety on his part 
to help R-1 and R-2 and to circum- 
vent any possible orders of stay 
that may be passed by the High 
Court”, If the Magistrate had read 
the High Court’s order, dated May 2, 
1969, before making this order of 
urgent delivery and this fact has not 


been disputed then his explanation 
cannot be dubbed as wholly ‘“pue- 
rile.” < 

31. Rather, the order dated 


May 2, 1969, whereby P’s request for 
ad interim stay or injunction with 
regard to these logs was declined by 
the High Court, could have induced 
the Magistrate to go ahead with the 
making of the ex parte final order in 
oo to the delivery of the logs te 
~l, 


32. It is true that the Magis- 
criminal 
revision petition against his interim 
order, dated April 28, 1969, was then 
pending in the High Court, In such 
a situation, the prudent course tor 
him was to postpone the making of 
any final order in regard to the de- 
livery of this timber till the final 
disposal of the revision petition by 
the High Court, ft would also have 
been proper for him to issue notice 
to ‘P’ and give an opportunity of be- 
ing heard before making any order. 
That would have been the ideal, Px 
the point for consideration is whe- 
ther tha Magistrate deliberately did 
not follow this prudent course or 
whether he misdirected himself owing 
to an error of judgment. The stark 
circumstances viz. — that the High 
Court had declined to issue any in- 
terim injunction or stay order in fa- 


-vour of ‘P' in-the criminal revision 
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pending before it; that there was an 
observation in the High Court’s order; 
dated May 2, 1969, stressing the need 
for speedy removal of the cut timber. 
and the possibility of its bsing 
damaged by: the incoming rainy sea- 
son; that he was labouring under 
the impression, though wrongly, that 
the order, dated April 28, 1969, was 
merely an interim order which had 
exhausted itself on the completion of 
the police investigation and the pre- 
sentation of the Final Report by the 
police in which there was a positive 
finding that the timber belonged to 
R-1 and R-2 and they were entitled 
to its restoration — taken in their 
totality, go to show that in making 
the wrong order regarding delivery 
of the timber, the Magistrate was not 
actuated by any improper motive or 
deliberate design to thwart, impede, 
obstruct or interfere with the course 
of justice or to circumvent or defeat 
the proceedings in revision pending 
before the High Court. 

33. In the absence of any 
mens rea, the Magistrate had at the 
most committed only a technical con- 
tempt of the High Court. In such a 
case, as was pointed out by this 
Court in Debabrata Bandopadnyay’s 
case AIR 1969 SC 189 (supra), penal 
action was not called for. 

34. We therefore allow R-3’s 
appeal and set aside his conviction 
and sentence, 

35. No conviction for contempt 
of court has been recorded against 
the appellants in the companion ap- 
peals by the High Court. All that 
we would say in their (R-1 and R-2) 
eases is that the High Court has 
made rather sweeping observations 
with regard to their civil rights 
which might prejudice them in esta- 
blishing their claims by a regular 
suit. ‘They shall therefore not be 
‘taken into account by any court be- 
‘fore which the dispute with regard 
‘to this timber may come up for ad- 
-judication in due course. Similarly, 
‘any., adverse remarks made against 
the Police Officer (R-4) will not by 
themselves be taken conclusive as 
to his conduct in handling this case. 
Subject to these observations we dis- 
miss Criminal Appeals Nos, 195 and 


196 of 1871. 
‘Order accordingly: 
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- AIR 1976 SUPREME: COURT 866: 
(From: PATN.4)* 
H. R. KHANNA AND 
P. K. GOSWAMI, JJ. 
Bechan Pandey and others, Appel~ 


lants v. Dulhin Janki Devi and others, 
Respondents. 


Civil Appeal No, 1432 of 1968, Dý- 
9-3-1976. 


(A) Constitution. of India, Art. 133. (1) 
(2) -— Plea as to remand of case — Suit 
for declaration of title and possession 
partly decreed by trial Court — Suit dis- 
missed in its entirety by High Court — 
Appeal te Supreme Court — Prayer for 
remand of case — Final curtain held 
should be drawn on long drawn litigation. 
(Civil P. €C. (1908), O. 41, R. 23). 


Praver was made before the Supreme 
Court for the remand of the case to the 
trial Court as the plaintiff-appellants were 
labouring under the impression that the 
defendant-respondents had not disputed 
that the land in dispute was the same as 
had been purchased by M. The contest- 
ing defendants clearly stated in their 
written statements that. M was not. the 
auction purchaser of the land in dispute. 


Held that in view of the unequivocal 
averment in the written statement. there 
was no valid basis for the assump~ 
tion or the impression under which 
plaintiff-appellants were stated to have 
laboured. Apart from that, the suit out. 
of which the appeal has arisen was. filed. 
as long ago as January 1950. The original 
plaintiffs and defendants had during this. 
period of more than a quarter of century 
departed. They were now represented 
by their legal representatives. To remand 
the suit to the frial Court would necese 
sarily have the effect of keeping alive the 
strife between the parties and prolonging 
this long drawn litigation by another round 
of legal battle in the trial Court and there~ 
after in appeal. It is time, that the finall 
curtain is drawn and this long meandering 
course of litigation between the parties 
is put an end to. The Courts should be 
loth to entertain. a plea which would have 
the effect of condemning succeeding gene- 
ration of families to spend major part. of 
their livés in protracted litigation. AIR 
1974 SC 2241, Rel on. (Para 9) 


Cases Referred: Chronological Paras 
AIR 1974 SC 2241= (1975) 2 SCR 188 9. 


*(A. F. O. D. No. 280 of 1953, D/~ 286-10- 
1959 — (Pat)). 
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Mr. Sarjoo Prasad Sr, Advocate (Mr. 
D. Geburdhun Advocate with him), for 
Appellants; Mr. V. B. Desai Sr. Advocat? 
(Mr. D. P Mukherjee Advocate with hin}, 
for Respondents Nos. 3. 4, 5, 6 4a), 14 and 
25; Respondents Nos. 1, 2%, $, 7 tọ 13 and 
06-17, Ex Parte, 


The Judgment of fhe Couri was de- 
divered by 


KHANNA, J.:— The plaintiff-appel- 
lants filed a suit in the Court of Sub- 
ordinate Judge Arrah against 41 defen- 
dants for a declaration of their title to 
land measuring 142 bighas, 17 kathas des- 
ribed tn the schedule to the plaint situat- 
ed in village Shiypur Disr in District 
Shahbad. Prayer was also made for de- 
livery of possession of the land and for 
meme profits amounting to Rs. 4,100. 
‘Nhe trial Gourt dismissed the suit In res- 
pect of jand measuring 28.36 acres out of 
plot No. 3863/41. Suit in respect of the 
remaining land was decreed. The plain- 
‘iffs were also held entitled to recover 
mesne profits from defendants who might, 
þe found in possession of the land de- 
creed. Gn appeal by defendants 3, 7, 12 
and 14 the Patna High Court accepted the 
appeal and dismissed the suit in its en- 
irety. The plaintiffs have come up in ap- 
peal to this Court against the judgment 
and decree of the High Court on certifi- 
‘cate granted uncer Article 133 1) (a) of 
the Constitution, 

2. Village Shiypur Diar consists 
of five Mahais, Shivpur Diar Nambari, 
Shivpur Diar Gangbarar Shumali, Shiv- 
wer Diar Gangbarar Janubi, Shivpur Diar 
Sarju Barar and Shivpur Diar Naubarar, 


Bach of the two Mahals Shivpur Diar 
Gangosrar Shumeli and Shi:cur Diar 
Nambari has 18 pattis. Proprit corship 


tights in each patti were calculated a3 
16 annas. Qne Brahmdeo Singh had a 
share of 5 annas 4 pies in patti Bhrighu- 
nath Singh in the abcve Mahals. He also 
‘held different shares in the other pattis 
of ‘the two Mahals. Branmdeo Singh 
mortgaged with possession his share in 
‘the said lands in- favour cf Sitaram Sahu 
‘and Sheogulzm Sahu by means of several 
.mortgage deeds. As the mortgagees were 
‘dispossessed from some -of:the lands mort- 
gaped in their favour, they filed a suit for 
recovery of thé mortgape amounts. inal 
decree was awarded in that suit on June 
13, 1925.‘ In execution cf that Jecree-pro- 
-prietary interest of Brahmdeo Singh in 
‘Mahal Shivpur Diar Nambari and Mahal 
‘Shivpur Diar “Gangbarar Shumali: was 
“auctioned -on June 1'5,‘1932 and was pur- 
‘chased by Maina Kuer, widow of Sitaram 
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Sahu mortgagee. Sale certificate was 
granted to Maina Kuer auction purchaser 
on February 26, 1935. She got delivery 
of possession of the land sold in her fav- 
our on March 19 and 20, 1935. On Novem- 
ber 9, 1936 Sheo Prasad Singh, who held 
general power of attorney from Maina 
Kuer, executed a patta (lease) for seven 
years in respect of 135 bighas, 15 kathas 
out of the land purchased by Maina Kuer 
ir favour of Mahadeo Rai and others. On 
September 27, 1940 Sheo Prasad Singh 
executed on behalf of Maina Kuer a deed 
for perpetual isase of land measuring 134 
bighas, 17 kathas out of the land pur- 
chasal by her in favour of plaintiffs 1 
to 3, 14, 18 to 18 and father of plaintiffs 
10 to 13. Three days later on September 
30, 1940 Sheo Prasad Singh executed an- 
Other deed for perpetual lease in respect 
of the remaining land measuring 8 bighas 
in favour of plaintiff No. 15. On May 16, 
1941 Mahadeo Rai and others, in whose 
favour lease’ deed of the lend had been 
executed for seven years, relinquished 
their rights under the lease in favour of 
the plaintiffs. On July 18, 1942 Maina 
Kuer sold her proprietary interest which 
Sne had acquired under the auction sale 
to Rajendra Prasad Singh and others. 


3. ‘The piaintiffs in whose favour 
deed for perpetual lease of the land pur- 
chased by Maina Kuer had been executed 
tiled the present suit in January 1950 
against the defendants, on the allegation 
that defendants 1 to 18 had taken wrong- 
ful possession of the land, Prayer was 
also made, as mentioned above, for re- 
covery of Rs. 4,100 as mesne profit. It 
was also mentioned by the plaintiffs that 
proceedings under Section 145 of the Code 
of Criminal Procedure in respect ot the 
Jand in dispute had been mitiated but as 
those proceedings were, dropped the plain- 
tiffs had to szek redress by means of the 
present suit, 

å. The suit was resisted by the 
defendants who denied the title of the 
plaintiffs or Maina Kuer to the land in 
dispute. . [t was also stated that the said 
Jand had not been partitioned. -Plea was 
also taken that the defendants had all 
along remained in possession of the land 
oe the plaintiffs suit was barred by limi- 

tion. 


5, The trial Court dismissed the 
suit in respect of 28:36 ‘acres of land on 
the ground that the defendants had built 
fheir houses on that land. The plaintiffs 
suit was-held to-F- barred in respect of 
that land on account of the doctrine of 
Waiver and’ acquiescence. The suit in res- 
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pect of the remaining land, as already 
mentioned, was decreed. 


6. On appeal the High Court held 
that the plaintiffs had failed to prove 
their’ title to the land in dispute. The 
land in dispute, ‘it was held, was not 
shown to be the same as had been pur- 
chased by Maina Kuer in auction sale, 
The plaintiffs’ suit for possession of the 
land was also held to he barred by limita- 
tion. 

4. In appeal before us Mr. Sarijoo 
P-asad.on behalf of the appellants has 
made a nui ver of contentions, but in our 
opinion, it is net necessary to go into all 
of them for the appeal is liable 70 be dis- 
missed on the short ground that the plain- 
tiffs-appellants have failed to establish 
that the land in dispute is the same as 
had been purchased in auction by Maina 
Kuer as per sale certificate dated Febru- 
ary 26, 1935 and was thereafter leased on 
her behalf in favour of the appellants as 
per two lease deeds dated September 27 
and 30, 1940. It is not disputed that if 
on the above view of the matter the ap- 
pellants are found to have not proved 
their title to the land in dispute, the cues- 
tion of going into other contentions would 
not arise. Mr. Sarjoo Prasad, however, 
submits that the defendant-responcents 
Gid not dispute in the trial Court that the 
land in dispute was the same which had 
been purchased by Maina Kuer in auction 


sale ‘and had been leased in faveur of the . 


plaintiffs. We find. it difficult to accede 
to this submission. In paragraph 15 
of their written statement defendanis 2, 
3, 12 and 14 stated as under: 


“That Maina Kuer was not at all 
auction purchaser of the property in dis- 
pute nor was she a proprietor nor Zamin- 
dar nor was she at any time in posses- 
sion and occupation of the lands in dis- 
pute. The allegation of the plaintiff in 
respect of these facts are altogether 
wrong.” 

In the same language is couched para, 15 
of the written statement of defendant 
No. 7 who filed a separate written szate- 
ment. It was incumbent in view of the 
averments in para. 15 of the. wr-tten 
statements for the plaintiff-appellants to 
establish by clear evidence that the land 
in dispute was the same which had been 
purchased in auction sale by Maina Kuer 
and had been subsequently leased by her 
in favour of the appellants. The learned 


Judges of. the High Court discussed the. 


oral and documentary evidence which had 


been. adduced in the case and came te the . 
. conclusion that there was no, cogent mate- `. 
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rial. to show that the land in dispute was 
the same which had. been purchased by 
Maina Kuer and had been leased by her 
in favour of the appellants. After hear- 
ing Mr. Sarjoo Prasad we find no suffi- 


‘cient ground to take a different view. The 


land which had been purchased by Maina 
Kuer in the auction sale as per sale certi- 
ficate dated February 26, 1935 was situat- 
ed in Balia district in the State of Uttar 
Pradesh on the left bank of the Ganges, 
The land which is the subject-matter of 
the present litigation is situated in Shah- 
bad district in the State of Bihar on the 
right bank of the Ganges. Although the 
land is subject to river action, the onus 
to prove that the land in dispute in Shah- 
bad district represents the land which got 
submerged as a result of the river action 
in Balia district was upon the plaintiff- 
appellants. The appellants have failed, as 
held by the High Court, to discharge this 
onus, 


8. Mr. Sarjoo Prasad took us 
through the evidence of Ram Pachisa Lall 
(D. W. 33 and Nanku Lall Singh (D. W. 5), 
but the evidence of these witnesses is far 
from proving that the land in dispute is 
the same as was purchased by Maina 
Kuer. The evidence of Raghunath Prasad 
(P. W. 6), to which also passing reference 
was made, is not sufficient to connect the 
land in dispute with sale certificate dated 
February 26, 1935. 


9. Prayer has also been made by 
Mr, Sarjoo Prasad for the remand of the 
case to the trial Court as the plaintiff-ap- 
pellants were labouring under the impres- 
sion that the defendant-respondents had 
not disputed that the land in disput: was 
the same as had been purchased by Maina 
Kuer. It is urged that because of that im- 
pression, material which could have clearly: 
proved that the land in dispute was the 
same as had been purchased by Maina Kuer 
could not be brought on the record. We find 
it difficult to accede to this prayer. As -al- 
ready pointed out above, the contesting 
defendants clearly stated in their. written 
statements that Maina Kuer was not th 
auction purchaser of the land-in dispute. 
view of that unequivocal averment, there 
was no valid basis for the assumption or 
the impression under which plaintiff-ap- 
pellants are stated to have laboured. 
Apart from that, we find that the suit out 










was filed as long ago as January. 1950. 
From the title of the appeal we find that 
many of the original plaintiffs and defen- 
dants have during this period of .more 
than a. quarter of century departed, and] 
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are‘no more m the land of the living, hav- 
ing bowed as-it were to the inexorable 
law of nature. They are now represent- 
ed by their legal representatives. To re- 
mand the suit to the trial Court would 
necessarily have the effect of keeping alive 
the’ strife between the parties and pro- 
longing this long drawn litigation by an- 
other round of legal battle in the trial 
Court and thereafter in appeal. It is 
time, in our opinion, that we draw the 
final curtain and put an end to this long 
meandering course of litigation between 
the parties. If the passage of time and 
the laws of nature bring to an end the 
lives of men and women, it would per- 
haps be the demand of reason and dictate 
of prudence not to keep alive after so 
many years the strife and conflict started 
by the dead. To do so would in effect be 
defying the laws of nature and offering 
a futile resistance to the revage of time. 
If human life has a short span, it would 
be irrational to entertain a taller claim 
for disputes and conflicts which are a 
manifestation of human frailty. The 
Courts should be loath to entertain a plea 
'n a case like the present which would 
have the effect of condemning succeeding 
generation of families to spend major part 
of their lives in protracted litigation. It 
may be appropriate in the above context 
to reproduce what was said in the case of 
Sant Narain Mathur v. Rama Krishna 
Mission, AIR 1974 SC 2241: 


“It is time, in our opinion, that we draw 
the final curtain on this long drawn litiga- 
tion and not allow its embers to smoulder 
for a further length of time, more so when 
the principal contestants have all depart- 
ed bowing as it were to the inexorable 
law of nature. One is tempted in this 
context to refer to the observations of 
Chief Justice Crewe in a case concerning 
peerage claim made after the death with- 
out issue of the Earl of Oxford. Said the 
learned Chief Justice: : 


‘Time hath its revolutions; there must 


be a period and an end to all temporal - 


things — an end of names, and dignities 
atid whatsoever is terrene, and why not of 
De Vere?: For’ where is Bohun.? Where 
is Mowbray ? Where is Mortimer? Why, 
which is more and: most of all, where is 
Plamvagenet? They are all entombed in 
the urns and sepulchers of mortality.’ 
What was said about the inevitable end 
of all mortal beings, 
they may. be, is equally true of the ‘affairs 
of mortal beings, their disputes and con- 


- flicts, their ventures in the field of love’ 
‘and sport,: their achievements and- failures: 


` Puwada Venkateswara v. C. V. Ramana 


however erinent ` ; : 
(CLR. P. No. 2190 of 1968, D/- 19-8-1969 


a dome of many coloured glass stains the 


- white radiance of eternity, so do the do- 


ings and conflicts of mortal beings till 
death tramples them down. 

10. The appeal fails and is dismis- 

sed but in the circumstances without costs. 

Appeal dismissed. 





AIR 1976 SUPREME COURT 869 
(From: Andhra Pradesh)* 
A. N. RAY, C. J., M. H. BEG AND 
i JASWANT SINGH, JJ. 
Puwada Venkateswara Rao, Appellant 
v. Chidamana Venkata Rarnana, Respon- 
dent. 
Civil Appeal No. 2534 of 1969, D/- 
3-3-1976. 
(A) Andhra Pradesh Building (Lease, 
Rent and Eviction) Control Act (15 of 
1960), Section 10 — Petition for eviction 


under — Prior notice under Section 106, 


T. P. Act not necessary — (T. P. Act , 
(18??), S. 106). i 


The Andhra Pradesh Building Control -. 
Act is a complete code providing proce- -` 
dure for eviction and a prior notice under 
Section 106, T. P. Act terminating - the 
lease is not necessary before filing-a peti- 
tion for eviction under Section 10 of the 
Andhra Act. AIR 1974 SC 818 and ILR 
(1955) Punj 36, Approved; AIR 1965 SC . 
101, Dist, (Paras -4, 7) 

(B) Evidence Act (1872), Section 114, ` 
Clause (f) — Notice sent by registered 
post — -Presumption of service — Rebut- 
tal of, l ` i 

Where a notice -sent by a registered 
post is returned with endorsement as 're- 
fused’ it is not always necessary to ‘pro- 
duce the postman who tried to effect ser- 
vice. A denial of service by a party may 
be found to be incorrect from its own ad- 
mission or conduct. AIR 1968 Bom 387 
and (1948) 52 Cal WN 659, Considered. 

: Sa (Para 10) 
Cases Referred: ` Chronological Paras 
AIR 1974 SC 818 = (1974) 2 SCR.629 5 
(1969) 2 Andh LT 268 = ILR (1970) Andh 


` 


Pra 412 i 4 
AIR 1968 Bom 387 = 70 Bom LR 253 8 


.AIR 1965 SC 101 = (1964) 5 SCR 239 


. 6, 7 
in aea me 


(Andh Pra)). 
CT/CT/A823/76/MNT :... . 
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for essentially they all have, a stamp of - 
‘mortality on them.” - = GB 
‘One feels tempted to.add that if life like 


870 S.C, [Prs. 1-7] 
ILR (1955) Punj 36 5 
(1948) 52 Cal WN 659 9 


Mr. P. P. Juneja, Advocate, for Ap- 
pellant; G. N. Rao, Advocate, for Respon- 
dent. 


The Judgment of the Court was de- 
livered by 


BEG, J.:— The defendant-appellant 
had taken a house on rent under a regis- 
tered lease dated 10tn February, 1958, on 
a monthly rent of Rs. 250/- for a period 
of five years for running a lodging house. 
Tt is admitted by both sides that in Febru- 
ary, 1963, the lease had expired. Accord- 
ing to the landlord respondent, the defen- 
dant-appellant had continued to hold 
over as a tenant “on the same terms” by 
which he, presumably, meant that it was 
a month to month tenancy. 

2. The Andhra Pradesh Building 
(Lease, Rent and Eviction) Control Act, 
1960 (hereinafter referred to as ‘the Act’) 
came into operation before the lease ex- 
pired, 

3. The appellant seemed to be con- 
stantly making defaults in payments of 
rent. The landlord respondent had, there- 
fore, to file a suit for arrears of rent in 
the Court of District Munsif, Visakha- 
patnam, which was decreed on 4th April, 
1962. The landlord respondent had to file 
a petition on 21st April, 1962, under Sec- 
tion 10 of the Act before the ‘Rent Con- 
troller, Visakhapatnam for the eviction of 
the appellant as no rent was paid from 
ist December, 1961 to 31st March, 1962. 
There was a compromise on 12th October, 
1962. The appellant agreed to clear ar- 
rears and to pay rents regularly. The ap- 
pellant, however, wilfully defaulted again 
in payments of rent from September, 1963 
to April, 1964. A notice dated 8th April, 
1964, was sent by registered post by the 
landlord respondent to the appellant ter- 
minating his tenancy and calling upon him 
to pay up the arrears of rent and vacate 
the house by the end of April, 1964. This 
came back with the endorsement that the 
appellant was refusing to accept it. On 
Sth April, 1964, the respondent filed an- 
other petition. under Section, 10 of the Act 
before the Rent Controller of Visakha- 
patnam who ordered the eviction of the 
appellant after holding all the flimsy de- 
fences of the appellant to be unsubstan- 
iated. The Subordinate Judge of Visakha- 
patmam dismissed the tendnt’s appeal on 
93rd October, 1968. The appellant’s revi- 
sion application to the High :-Court was 
also rejected on 19th August, 1969. 

4, The only question raised by the 
appellant before us, in this appeal by spe- 
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cial leave, is that no notice under Sec- 
tion 106 of the Transfer of Property Act 
had been served upon the appellant ac- 
cording to the finding of the Andhra Pra- 
desh High Court itself. It was, therefore, 
urged that the petition under Section 10 
of the Act could not succeed. The Andhra 
Pradesh High Court had, however, relied 
upon Ulligappa v. S. Mohan Rao, (1969-2 
Andh LT 268), where a Division Bench 
of that High Court had held that the Act, 
with which we are now concerned, pro- 
vided a procedure for eviction of tenants 
which was self-contained so that no re- 
course to the provisions of Section 106 of 
the Transfer of Property Act was neces- 
sary. 

5. We may also refer here to the 
observations of this Court in Ravel and 
Co. v. X. C. Ramachandran, (1974) 2 SCR 
629 at p. 634 = (AIR 1974 SC 818 at 
p. 821). There, this Court noticed Shri 
Hem Chand v. Smt. Sham Devi, ILR 
(1955) Punj 36 and pointed out “that it was 
held there that the Act under considera- 
tion in that case provided the whole pro- 
cedure for obtaining the relief of eject- 
ment, and, that being so, provisions of 
Section 106 of the Transfer of Property 
Act had no relevance’. No doubt the de- 
cision mentioned with approval by this 
Court related to another enactment. But, 
the principle indicated by this Court was 
the same as that applied by the Andhra 
Pradesh High Court. 

6. It is true that, in Mangilal v. 
Sugan Chand Rathi, AIR 1965 SC 101 
(Deceased) ete., this Court has held that 
the provisions of Section 4 of the Madhya 
Pradesh Accommodation Control Act of 
1955 do not dispense with the require- 
ment to comply with the provisions of 
Section 106 of the Transfer of Property 
Act. In that case, however, Section 4 of 
the Madhya Pradesh Act merely operated 
as a bar to an ordinary. civil suit so that 
service of a notice under Section 106 of 
the Transfer of Property Act became rele- 
vant in considering whether an ordinary 
civil suit filed on a ground which consti- 
tuted an exception to the bar contained 
in Section 4 had to be preceded by a notice 
under Section 106 of the Transfer of Pro- 
party Act. In the context of the remedy 
of ejectment by an ordinary civil suit, it 
was held that the usual notice of termi- 
nation of tenancy under Section 106 of 
the Transfer of Property Act was neces- 
sary to terminate a tenancy as a condi- 
tion precedent to the maintainability of 
Such a suit. ° 
7. -In the case before us, the res- 
pondent landlord relied upon a provision 
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for special summary proceedings for evit- 
tion of tenants under an Act which con- 
tains all the requirements for those pre- 
ceedings. We, therefore, think that the 
learned Judge of the Andhra Pradesh High 
Court had correctly applied the principle 
laid down by a Division Bench decision of 
that Court. He rightly distinguished such 
a case from Mangilal’s case AIR 1965 SC 
101 (supra) where an entirely different 
kind of provision of another Act in an- 
other State was being considered by this 
Court. The Division Bench decision of 
the High Court, applied by the learned 
Judge, had, we think, enunciated the cor- 
rect principle, 


8. A question raised before us by 
learned Counsel for the respondent ix 
whether the notice sent by the respon- 
dent-landloré could be held not to have 
been served at all simply because the 
Postman, who had made the endorsement 
of refusal, had not been produced. The 
Andhra Pradesh High Court had relied 
upon Meghji Kanji Patel v. Kundanmal 
Chamanlal, AIR 1968 Bom 387 to hold 
that the notice was not served. There, a 
writ of summons, sought to be served by 
registered pest, had been returned with 
the endorsement “refused”. The Bom-< 
bay High Court held that the presumption 
of service had been repelled by the de- 
fendant’s statement on oath that he had 
not refused it as it was never brought to 
him. In this state of evidence, it was 
held that, unless the postman was pro- 
duced, the statement of the defendant on 
oath must prevail. An ex parte decree, 
passed on the basis of such an alleged ser- 
vice was, therefore, set aside. On facts 
found, the view expressed could not be 
held to be incorrect. 


9. In Nirmalabala Debi v. Provat 
Kumar Basu, (1948) 52 Cal WN 659 it was 
held, by the Celcutta High Court, that a 
letter sent by registered. post, with the 
endorsement “refused” on the cever, could 
be presumed to have been duly served 
upon the addressee withcut examining 
the postman who had tried to effect ser- 
vice. What was held there was that the 
mere fact that the letter had come back 
with the endorsement “refused” could not 
raise a presumption of failure to serve. 
On the other hand, the presumption under 
Section 114 of the Evidence Act would be 
that, in the ordinary course of business, it 
was received by the addressee and ac- 
tually refused by him. This is also a cor- 
rect statement of the law. 


10. The two decisions are reconcil- 


able. The Calcutta High Court. applied. 
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à rebuttable presumption which' had not 
been repelled by any evidence. Tn” the 
Bombay case, the presumption had been 
held to have been rebutted by the evi- 
dence of the defendant on oath so that it 
meant that the plaintiff could not succeed 
without further evidence. The Andhra 
Pradesh High Court had applied the ratio 
decidendi of the Bombay case because the 
defendant-appellant before us had de- 
posed that he had not received the notice. 
It may be that, on a closer examination 
of evidence on record, the Court couid 
have reached the conclusion that the de= 
fendant had full knowledge of the notice 
and had actually refused it knowingly. It 
is not always necessary, in such cases, to 
produce the postman who tried to effect 
service. The denial of service by a party 
may be found to be incorrect from its own 
admissions or conduct. We do not think 
it necessary to go into this question any 
further as we agree with tae High Court 
on the first point argued before us. 


11. Consequently, 
dismissed, with costs, 


Charity Commr., Bombay 


this appeal is 


Appeal dismissed, 





AIR 1976 SUPREME COURT 871 
(From:— Bombay)* 
P. K. GOSWAMI AND S. MURTAZA 
FAZL ALI, JJ. 

Dhaneshwarbuwa Guru Purshottam- 
buwa owner of &nri Vithal Rukhamai 
Sansthan, Appellant v. The Charity Com- 
missioner, State of Bombay, Respondent. 

Civil Appeal No, 1231 of 1968, D/- 
1-3-1976. 

(A) Bombay Public Trusts Act (29 of 
1950), S. 2 (13) — Public trust — Expres- 
sion in Sanad, if determinative of nature 
of temple as public trust. 

It is not correct to say that the ex- 
pression in the Sanad (an ancient Royal 
grant) cannot be in any way determina- 
tive of the nature of the temple or religi- 
ous endowment as a public trust, In the 
absence of anything to the contrary of a 
convincing nature, a grant by the Govern- 
ment in‘favour of the temple (a Devas- 
than) describing the property to be .in 
charge of a manager leads to an unerring 
inference that the property.is a public re- 
ligious endowment, (Para 15) 


*Civil Appeal No. 151 of 1960, D/- 20-12- 
1962, (Bom.), 


CT/CT/A809/76/SSG. 
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, (B) Bombay Public Trusts Act (29 of 
1950), S. 2 (13) — Public trust — Whether 
or not a temple is public trust — Deter- 
mination — Test. 


It is not always possible to have all 
the features of a public trust in a given 
ease. Even some of the tests laid down 
by Supreme Court may, in a given case, 
be sufficient to enable the court tc come 
to a conclusion about the character of the 
trust. (Fara 40) 


When the origin of an endowment is 
obscure and no direct oral evidence is 
available, the Court will have to resolve 
the controversy about the character of the 
trust on documentary evidence, if any, 
the object and purpose for which the trust 
was created, the consistent manner in 
which the property has been dealt with or 
managed by those in charge, the manner in 
which the property has long been used by 
the public, the contribution of the public, 
to all intents and pv pose, as a matter of 
right without the least interference o1 
restriction from the tample authorities, to 
foster maintenance of the worship, the ac- 
eretion to the trust property by way of 
grants- from the State or gifts from out- 
siders inconsistent with the private na- 
ture of the trust, the nature of devolution 
of the property, are all importart ele- 
ments in determination of the question 
whether a property is a private or a pub- 
lic religious endowment. (Para 44) 

Held after consideration of documen- 
tary and oral evidence the features found 
in certain Vithal Rukhmai Sansthan at 
Amalner lead to inescapable conclusion 
that it is a public trust within S. 2 (13). 
Civil Appeal No, 151 of 1960, D/- 20-12- 
1962 (Bom.), Affirmed. (Para 46) 


(C) Bombay Public Trusts Act (29 of 
1950), S.2 (13) — Public trust — In a 
temple others cannot perform puja with- 
out permission of Maharaj — That by it- 
self cannot lead to conclusion that the 
temple is a private temple, more so when 
multitude of public go to temple for dar- 
shan of deity and for offerings, (Para 43) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2057 = (1971) 3 SCR 680 37 
AIR 1970 SC 2025 = (1970) 2 SCR 275 36 
AIR 1963 SC 1638 = (1964) 1 SCR £61 35 
AIR 1960 SC 100 = (1960) 1 SCR 773 33, 

34 

AIR 1959 SC 1002 = 1959 Supp (2) SCR 
601 31 
AIR 1957 SC 133 = 1956 SCR 756. 30 
AIR 1940 PC 7 = 67 Ind App 1 32 
~ Mr. B. D. Bal, Sr, Advocate, (Mr. A. G. 
Ratnaparkhi, Advocate, with him), fo. 


' A. I. R. 


Appellant; Mr. V. S. Desai, Sr. Advocate, 
(Mr. M. N. Shroff for S. P. Nayar, Advo- 
cates with him), for Respondent, 


' Judgment of the Court was delivered 
y 


banditi 





~~ 


P. K. GOSWAMI, J.:— The question 


. that arises in this appeal by special leave 


is whether Shri Vithal Rukhamai Sans- 

than at Amalner (East Khandesh) was a 

Poe Devasthan or a public religious 
ust. 


2, There was a saint endowed with 
spiritual powers by the name of Sakharam 
Maharaj at Amalner, The deity of his wor- 
Ship was Shri Vithal Rukhamai, Although 
the origin of the Sansthan is dipped some 
what in antiquity and direct testimony 
was lacking, it has never been disputed 
that Sakharam Maharaj constructed 4 
temple in the year 1817 at Amalner and 
installed the aforesaid deity accordiag to 
religious rites, He also acquired certain 
properties and the said temple with the 
properties constituted Shri Vithal Rukha- 
mai Sansthan of Amalner. The sansthan 
had movable property of the value of 
Rs. 19,164 and immovable properties of 
the value of Rs, 1,06,000 and the average 
gross annual income as well as the ave- 
rage annual expenditure was Rs. 11,000. 


3. After the passing of the Bom- 
bay Public Trusts Act, 1950 (No, 29 of 
1950) (briefly the Act) an application un- 
der Section 18 of that Act was filed by 
three persons Bhaskarrao Chimanrao De- 
shmukh, Ramrao Sahebrao Deshmukh and 
Ramkrishna Tryambak Deshpande, as con- 
stituted attorneys of Vasudeobuwa who 
was described in the application as the 
‘owner’ of the property. The word ‘Buwa’ 
means saint. The application was made on 
May 29, 1952, to: the Assistant Charity 
Commissioner, Poona, under protest and 
without prejudice to the claim made 
therein that the Sansthan was not’a pub- 
lic trust. In view of the penal provision 
under Section 66 of the Act in the case of 
non-compliance with Section 18 (1) of the 
Act the said application was made ex 
abundanti cautela. The Assistant Charity 
Commissioner after requisite notice made 
an enquiry into the matter in accordance 
with the provisions of the Act, On behalf 
of the applicants representing the Sans- 
than evidence of the attorney Ramkrishna 
Deshpande was recorded and he was cross- 
examined by the assessors as- well as by 
the Assistant Charity Commissioner. Some 
documents were also produced on behalf 
of the Sansthan. Three -witnesses were 
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- examined on behalf of the Assistant Cha- 
rity Commissioner and were accorded an 
Opportunity to the applicants’ pleader for 
cross-examination, At the close of the 
enquiry the Assistant Charity Commis- 
Sioner by his order of August 25, 1956, 
held the Sansthan to be a public. trust 
and ordered its registration as a public 
trust under the Act. 


4, The applicants thereupon filed 
` an appeal under Section 70 of the Act be- 
fore the Charity Commissioner, Bombay, 
who by his order of August 31, 1957, 
affirmed the decision of the Assistant 
Charity Commissioner. 

5. That led to an application under 
Section 72 of the Act to the District Judge 
of West Khandesh at Dhulia which was 
duly filed on behalf of Purshottambuwa 
who meanwhile succeeded Guru Vasudeo- 
buwa as ‘owner’ of the Sansthan. The 
learned District Judge reversed the deci- 
sion of the Charity Commissioner by his 
order of October 16, 1959, and declared 
the Sansthan to be a private property and 
not a public trust. 

6. The Charity Commissioner then 
appealed under Section 72 (4) of the Act 
to the High Court of Bombay, The High 
Court by ite order of 19/20th December, 
1962, set aside the order of the District 
Judge and held the Sansthan to be a public 
trust under the Act and restored the order 
of the Charity Commissioner. Hence this 
appeal by special leave which was ob- 
tained on March 29, 1968, after condona~ 
tion of delay im the peculiar circumstan- 
ees of the case arising out of revocation 
by the High Court of its earlier certifi- 
cate in favour of the appellant on account 
of default of deposit of security. 


7. As noted earlier there was both 
oral and documentary evidence adduced 
in this case. The learned District Judge 
relied mostly on the documentary evi- 
dence for his conclusion in favour of the 
appellant. The High Court took note of 
both oral as well as documentary evi- 
dence, The High Court particularly relied 
upon an admission of the appellant’s wit- 
ness, Ramkrishna Deshpande, when he 
stated that “we cannot prevent people 
from going to the temple as the temple is 
meant for the Darshan by the public.” 

8. It is not disputed by Mr. Bal 
appearing on behalf of the appellant that 
the Sansthan in question is an endowment. 
His only contention is that it is a pri- 
vate religious endowment and not a pub- 
lic one. He submits that there is no evi- 
dence of long-:user of this temple by the 
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public as a matter of right. Mr. Bal further 
contends that the High Court failed to 
consider all the material documents filed 
on behalf of the appellant except only 


_ Ex, 35 and that the conclusion was highly 


erroneous being contrary to the one that 
had been reached by the District Judge 
on appraisal of the entire documentary 
evidence, 


9. Before we proceed further, it 
may be appropriate to note the definitions 
of ‘public trust’ and ‘temple’ in Section 2 
(13) and Section 2 (17) respectively of the 
Act which read as follows:— l 

“S, 2 (13): ‘Public trust?’ means an 
express or constructive trust for either a 
public religious or charitable purpose, o1 
both and includes a temple, a math, a 
wakf, church synagogue, agiary or other 
place of public religious worship, a dhar 
mada or any other religious or charitable 
endowment......... ý 


“S. 2 (17): ‘Temple’ means a place 
by whatever designation known and used 
as a place of public religious worship and 
dedicated to or for the benefit of or used 
as of right by the Hindu community. or 
any section thereof as a place of public 
religious worship.” 


10. Relying upon the above defi- 


. nitions Mr. Bal submits that there is abso- 


lutely no evidence in this case about de- 
dication to the public or public user of the 
temple as a matter of right, 


11. Since the grievance of the ap- 
pellant is directed against the High Court’s 
absolute failure to consider all the docu- 
mentary evidence, we may deal with that 
aspect first. 


12. The earliest document produc- 
ed in this case is a ‘Sanad’ (Ex. 42) of 
November 1, 1863. This Sanad was grant- 
ed by the then British Government during 
the reign of Queen Victoria in favour of 
‘Devasthan Shri Vithal Rukhamai’. The 
Sanad refers to the entry in the village 
accounts. The entry mentioned therein’ is 
in the village accounts in the Khandesh 
Collectorate for the year 1860-61, field 
Nos, 623 and 624 measuring 14.5 acres of 
land in the name of the holder as Devas- 
than Shri Vithal Rukhamai, Manager Bal- 
krishnabuwa, Guru Govindbuwa, Amal- 
nairker, There are significant recitals in 
the Sanad to the following effect: 


“It is hereby declared that the said 


._ land shall be continued for ever by the 


British Government as -the endowment 
property of Shri Vithal Rukhamai of Ka- 
Sabe Amalnair Talooka Amalnair on the 


874 S. C.. [Prs. 12-20] Dhaneshwarbuwa v. Charity Commr., Bombay 


following conditions, that is to say, ‘that 
the managers thereof shall continue faith- 
ful subjects of the British Government 
ANG. ....ce0- the said land shall be continued 
for ever as endowment Inam without in- 
crease of land tax over the said fixed 
amount,” 


13. The amount fixed was Rupess 
17/4/0 per annum. 

14. ït is true that the High Court 
has not referred to this Sanad ‘but the 
District Judge did. The District Judge 
held that— 


4... the expression in the Sanad 
cannot be in any way determinative of 
the nature of the tempie or religious en- 
dowment as a public trust.” 


15. It is, however, difficult to ac- 
cept the conclusion of the District Judge. 
The Samad being an ancient Royal grant 
is a very important piece of evidence to 
show that although Sakharam Maharaj, 
the founder of the temple, had already 
been succeeded by Guru Govindbuwa and 
the latter by Balkrishnabuwa, the land 
had been held in the year 1860-61 in the 
name of the Devasthan, It is in the: name 
of the Devasthan alone that the grant was 
continued by the Government. This would 
go to show that the Government recognis- 
ed the Sansthan with the temple as a pub- 
lic religious endowment and only on that 
basis the grant was continued. Apart from 
that the temple was shown to have a 
Manager and not an owner as such, In the 
absence of anything to the contrary of a 
convincing nature, a grant by the Govern- 
ment in favour of the temple describing 
the property to be in charge of a manager 
leads to an unerring inference that the 
property is a public religious endow- 
ment. i 

16. From the evidence of Ram- 
krishna Deshpande, one of the constituted 
attornies, we find the origin and the de- 
volution as follows:— 

“The originator of this Sansthan is 
Sakharambuwa, After Sakharam there 
came Govindbuwa. He was followed by 
Balkrishnabuwa, Then came Prahladbuwa, 
Thereafter Tukarambuwa came to Gadi 
After him there was Krishnabuwa and 
after him there ‘was Balkrishna, Then 
came Vasudeo. After him the present 
Buwa Purshottam came to Gadi. This Gadi 
goes to Shishya from the Guru.” 

17. ‘This evidence of Ramkrishna 
Deshpande stands corroborated by the 
Sanad which shows in the year’ 1850-61 
the Manager of the Sansthan as Balkrish- 
nabuwa Guru Govindbuwa, Guru Govind- 
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buwa was the second in the line of suc- 
cession after Sakharam, the founder, and 
Balkrishnabuwa being the third in the 
line, It is clear from the Sanad that the 
Government treated the temple as a pub- 
lic religious endowment. 

18. ‘The next document in sequence 
is a Varaspatra of February 28, 1869 (Ex. 
35) executed by Guru Govind Balkrishna- 
buwa in favour of Prahladbuwa. This is a 
document which was relied upon both by 
the District Judge as well as by the High 
Court, Varaspatra is a deed of nomination 
by which an Adhikari for the Sansthan 
was nominated in order to take charge of 
the property, maintain and continue the 
religious worship of the deity as per tradi- 
tion as well as of the celebration of the 
festivals in accordance with the customary 
practice of the Sansthan. The appellant 
draws our attention to the following reci- 
tals in the above deed:— 

“I have been carrying on the Malaki 
of Shri Sansthan Amalmer.....,...” 


19. According te the appellant this 
would go to show that the executant of 
the document Balkrishnabuwa described 
himself as ‘Malak’ (owner) of the Sans- 
than, It is further pointed out that while 
nominating Prahlad as Adhikari, Balkri-~ 
shnabuwa stated in the said document as 
follows:— 

“You are entitled to the ownership of 
all the.incomes that will come before the 
Deity, Shri Samarth and during the 
Swari (procession) as well as the income 
of Inam Najrana and the income of mov- 
able and eee Property. 4 
x x 
- “The ee ownership “of the Sans- 
than and all the movable and immovable 
property etc. pertaining to the Sansthan is 
of yours, That ownership is of your own. 
Your Bhauband and others have no right 
whatsoever over the same, You are free to 
give and take as per the Shishya-sampra~ 
daya as has been done previously.” 

20. From the above, the appellant 
contends that the Sansthan was a private 
property and it was also transferred to 
the Shishya Adhikari to maintain it as his 
own property, We are unable to accept 
this submission as we find some other sig« 
nificant recitals in the document itself 
warranting a contrary conclusion. Al- 
though it is stated in the document ‘that 
Balkrishnabuwa was “carrying on the 
Malaki”, he at the same time states with 
regard to the Sansthan thus: 

. the same was entrusted to me 
my Shri Guru ERRE d 
Ro: x 
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“Í, therefore, thought that I should 
entrust the work of the Sansthan to you 
and have appointed you to the said Sans- 
than.” 


21. The nature of devolution is 
explicit in the above extract. 

22. Although there is use of the 
words owner and ‘Malaki’ in the above 
recitals, the entire tenor of the document 
read as a whole goes to show that the 
property has always been treated as trust 
property even by the Adhikari saints and 
the Adhikaris or the disciples who suc- 
ceeded one after the other were not ewn- 
ers but trustees of the property. This an- 
cient document read as a whole daes not 
admit of any other interpretation consis- 
tent with the nature of the property and 
the avowed object and purpose of the 
founder cleariy revealed therein which 
has been carried into effect by successive 
loyal and devoted disciples. The words 
Malak? and ‘owner’ im the context, are 
not used in the broad sense to indicate an 
absolute character of personal ownership. 

_ 23. The next document is Vyavas- 
thapatra (Ex. 41) of April 25, 1897. We 
find from the evidence of Ramkrishna 
that the Shishya is appointed. by the 
Maharaj who happens to be holding the 
Gadi at the relevant time. This fact 1s 
borne out by the recitals in Ex. 41. This 
document may be described as a deed of 
nomination or will whereby it appears 
Krishnabuwa whose Guru was Tukaram 
Maharaj nominated Balkrishna Gangadhar 
Dhanurker as the Devadhikari of the 
Gadi to succeed him. The appellant sub- 
mits that Balkrishna was bestowed a ‘Ma- 
laki’ as the term appears in this document. 

24. Although the High Court has 
not dealt with this document, there is.a 
reference in its judgment to the contents 
of the same as being similar to Ex: 35. The 
principal emphasis. on both these docu- 
ments Ex. 35 and Ex. 41 is that the words 
‘owner’ and ‘Malaki’ were used in the re- 
citals. As stated above’ we are unable. to 
hold that recitals in these documents 
takem as a whole can reasonably lead to 
the conclusion that the -Sansthan is a pri- 
vate property. s Oh. 

"25. After the turn of the’ century, 
coming now to comparatively recent 
times, there are four documénts Exs, 40, 
‘37, 39 and 38 dated September 10,’ 1929, 
July 15, 1936, July 2,1946 and January 
28, 1949, respectively. -In Ex. 40 the party 
taking the gift'is described as Vahiwatdar 
Panch of’ Shri»Sakharam' Maharaj Sans- 
han, Vithalwadi;-Amalner, The donor, an 
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old agriculturist of a different Taluka viz. 
Erandole, writes: 

“J give the gift deed in writing a» 
follows:— 

With the object of giving possible 
help through me to the above sansthan I 
have given in gift my ancestral immov- 
able property...... ave 
x x. x x 

I have given in gift the above men- 

tioned property as aforesaid of my free 
will for the purpose of religious work in 
order that my life may be of bliss as I 
have no male issue and wife. 
x x x X 
The said field should be used for the 
sansthan from generation to generation. 
The above sansthan has become full own- 
er thereof.” 


26. In the gift deed Ex. 37 exe- 
cuted by three businessmen of Amalner 
there are recitals to the similar effect: 


“When we were joint, the said field 
was given as a gift to you for the service 
of the sansthan, viz., Shri Vithal Rukha- 
mai Sansthan, Amalner and was given in 
your possession. Now all our movable and 
immovable estate is partitioned orally. 
Hence the gift deed of the ‘said field, 
which had remained. unexecuted, has been 
executed today......... >” 


27. The said gift deed was ‘in fav- 
our of Archak (worshipper) Vasudeobuwa 
Guru Balkrishnabuwa, Again, in the gift 
deed Ex, 39 the donee is described as ‘Shri 
Rukhmini Pandurang Sansthan, Sansthan 
Amainer Sakharam Maharaj at present 
Vasudev Buwa Guru Balkrishna Maha- 
raj’. The following recitals in the said 
document are eloquent: 


“This land is given to you in charity 
as. per the order of (my) mother with a 
religious view and with an intention of 
benefiting others with the object of achi- 
eving happiness in this world and in - the 
mext world according to the shastras and 
the above land is given-in your possession 
this day. Hence you are the full.owner of 
the land and you are free as full owner 
thereof to manage and carry on the Vahi- 
wat of the said land by right of owner- 
ship perpetually from generation.to gene- 
ration on the strength of this writing. 
, ne ee: ae > a ae x 
The Dindi, of the.said Sansthan from 


Amalner, remains at Shivgaon on the 30th 


of Jeshta vadhya or on the ist of Ashad 
Shudha according to practice every -year. 
You should spend the income of the said 
property. for the purpose of Naivedya for 
the Déity Pandurang at night that day,” 
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The beneficiaries of this gift are clearly 
the unascertained Hindu public and not 
ascertained individual and the donee is a 
trustee accepting the gift on behalf of the 
Sansthan. 


28. The last deed of gift is Ex, 38 
and the donee is “Shri Vasudey Buwa 
Guru Balkrishna Buwa” deser:bed as the 
worshipper carrying on the Vahiwat of 
Shri Vithal Rakhmai Sansthan”, The deed 
goes on to say: 


“I have full faith in Shri Sakharım 
Maharaj. Hence with the intention (ob- 
ject) that some service may be rendered 
by me for his Devasthan, I have given in 
gift out of love the below mentioned pro- 
perty valued at Rs. 600 (six hundred) 
without taking any consideration from 
you for the purpose of expenses of per- 
forming worship and offering Naivedya 
food”. 


29. All the above gifts were do- 
nated to the Devasthan and for the main- 
tenance of worship therein, These gifts 
were not made in favour of individuals as 
such in order that the beneficiaries of the 
gifts will be only those individuals. It is 
clear that the beneficiaries of the deeds are 
the deity and the Sansthan and the gifts 
were made with the object of mainten- 
ance of the worship of the deity for the 
benefit of the Hindu public as a whole 
The expréssion in the recitals that “you are 
free as the full owner thereof” does not 
convert the gift which is expressly in fav- 
our of the deity or Sansthan into that in 
favour of an individual as private pro- 
perty. The appellant relies on all these 
documents for the purpose of showing 
that the endowment is private only be- 
cause ownership of the donor is transfer- 
red to the donee. We are, however, unable 
to accede to this submission, It is very 
significant that in the last gift ceed Ex. 38 
of January 28, 1949, there is a most re- 
verential reference to Shri Sakharam 
Maharaj and his Devasthan when Sakha- 
ram Maharaj had departed in the past 
. century. Not much can be made therefore 
from the expression “His Devasthan” to 
convert the property into a private en- 
dowment, The reference to Sakharam 
Maharaj Sansthan, wherever it appears, is 
only for the purpose of identification and 
commemoration of the hallowed saint who 
had admittedly founded the same, 


30. The principles of law for de- 
termination of the question whether an 
endowment is public or private are fairly 


“e well-settled. This Court observed in. Deoki 


A.I R. 


Nandan v. Murlidhar, 1956 SCR 756 = 
(AIR 1957 SC 133) as follows:— 


“The distinction between a private 
and a public trust is that whereas in the 
former the beneficiaries are specific indi- 
viduals, in the latter, they are the general 
public or a class thereof, While in the for- 
mer the beneficiaries are persons who are 
ascetraimed or capable of being ascertain- 
ed, in the latter they constitute a body 
which is incapable of ascertainment”. 


31. This Court further held: 


“When once it is understood that the 
true beneficiaries of religious endowments 
are not the idols but the worshippers, and 
that the purpose of the endowment is the 
maintenance of that worship for the bene- 
fit of worshippers, the question whether 
an endowment is private or public pre- 
sents no difficulty, The cardinal point to 
be decided is whether it was the intention 
of the founder that specified individuals 
are to have the right of worship at the 
shrine, or the general public cr any speci- 
fied portion thereof. In accordance with 
this theory, it has been held that when 
property is dedicated for the worship of 
a family idol, it is a private and not a 
public endowment, as the persons who 
are entitled to worship at the shrine of the 
deity can only be the members of the 
family, and that is an ascertained group of 
individuals. But where the beneficiaries 
are not members of a family or a specified 
individual, then the endowment can only 
be regarded as public, intended to benefit 
the general body of worshippers’, 

(See also the State of Bihar v. Sm, Charu- 
sila Dasi, 1959 Supp (2) SCR 601 at p. 613 
= (AIR 1959 SC 1002 at p. 1008). 

32. Distinguishing the decision of 
the Privy Council in Bhagwan Din v. 
Gir Har Saroop, 67 Ind App 1 = (AIR 
1940 PC 7) on the ground that the proper- 
ties in that case were granted not in fav- 
our of an idol or temple but in favour of 
one Daryao Gir who was maintaining the 
temple and to his heirs in perpetuity, this 
Court further held in the above decision: 

“But, in the present case, the endow- 
ment was in favour of the idol itself, and 
the point for decision is whether -it was 
private or: public endowment. And in 
such circumstances, proof of user by the 
public. without interference would be co- 


gent evidence that the dedication was in 


favour of the public.”. 
33. This Court also distinguished 


‘the aforesaid Privy Council decision of 


Babu Bhagwan Din’s case (supra) in Nara-. 
yan Bhagwantrao Gosavi Balajiwale’ v. - 


1976 


Gopal Vinayak, (1960) 1 SCR..773 = (AIR 
1960 SC 100). bye 

34. This Court also observed -in 
Narayan Bhagwantrao Gosavi Balajiwale’s 
case (AIR 1960 SC 100) (supra) that.it is 
also unusual for rulers to make grants to 
a family idol. 

35. In Govindlalji v. State of Ra- 
jasthan, (1964) 1 SCR 561 = (AIR 1963 SC 
1638), this Court had to consider about a 
Hindu temple being a private or public 
and observed as follows:— 

“Where evidence in regard to the 
foundation of the temple is not clearly 
available sometimes, judicial decisions 
rely on certain other facts which are 
treated as relevant. 

x x x X 

Are the members of the public entitl- 
ed to an entry in the temple? Are they en- 
titled to take- part in offering service and 
taking Darshan in the temple? Are the 
members of the public entitled to take 
part in the festivals and ceremonies ar- 
ranged in the temple? Are their offerings 
accepted as a matter of right. The parti- 
cipation of the members of the public ia 
the Darshan in the temple and in the daily 
acts of worship or in the celebrations of 
festival occasions may be a very import- 
an. factor to consider in determining the 
character of the temple.” 

36. In Goswami Shri Mahalaxmi 
Vahuji v. Ramnchhoddas Kalidas (1970) 2 
SCR 275 = (AIR 1970 SC 2025), | this 
Court observed as follows:— 

‘In brief the origin of the temple. the 
manner in which its affairs are managed, 
the nature and extent of gifts received by 
it, rights exercised by the devotees in 
regard to worship therein, the conscious- 
ness of the manager and the consciousness 
of the devotees themselves as to the pub- 
lic character of the temple are factors 
that go to establish whether a temple is 
a public temple or a private temple.” 


37. The learned counsel for the 
appellant relied upon the decision in 
Bihar State Board Religious Trust, Patna 
v. Sri Biseshwar Das, (1971) 3 SCR 680 = 
(AIR 1971 SC 2057) and drew our atten- 


tion to the following observations therein: 


“Thus, the mere fact of the public 
having been freely admitted to that tem- 
ple cannot mean that courts should readi- 
ly infer therefrom dedication to the pub. 


lic. The value of such publie user as evi- ` 


dence of-~dedication depends on the cir- 
cumstances which give strength to the in- 
ference that the:user was as of right”, l 
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“Examples do occur where the foun- 


‘der may grant property to his spiritual 


preceptor and his disciples in succession 
with a view to maintain one particular 
spiritual family and for perpetuation of 
certain rights and ceremonies which are 
deemed. to be conducive to the spiritual 


.welfare of the founder and his family. In 


such cases it would be the grantor and 
his discendants who are the only person. 
interested in seeing that the institution is 
kept up for their benefit, Even if a few 
ascetics are fed and given shelter, such a 
purpose is mot to be deemed an indepen- 
dent charity in which the public or a sec- 
tion of it has an interest, Such charities, 
as already stated earlier, appertain to a 
private debutter also.” 


39, We do not find that there is 
any difference in the ratio of the princi- 
ples followed in the above decision. The 
case went against the Board in the above 
decision in the absence of “evidence of a 


reliable kind” of public user as “evi- 


dence of dedication”. 


40. It is not always possible to 
have all the features of a public trust in 
a given case. Even some of the tests laid 
down by this Court may, in a given case, 
be sufficient to enable the court to come 
to a conclusion about the character of the 
trust, 


41. We cannot agree that the 
High Court was not right in giving due 
importance to the admission of the consti- 
tuted attorney Ramkrishna Deshpande 
that they “cannot prevent people from 
going to the temple as the temple is 
meant for the Darshan by the public.” 
The consciousness of the constituted at- 
torney about the nature of the property, 


which has been held out for more than a` 


century as a public religious endowment, 
adds to the effect of the documentary evi- 
dence produced by the appellant in this 
case in favour of the same conclusion. It 
has to be remembered that the founder 
Sakharam Maharaj was a celibate and -the 
Successive disciples who succeeded as 
Adhikaris of the Gadi were also celibates. 


From Ex, 35, the first Varaspatra of Feb- 


ruary 28, 1869, one gets a full picture of 
the working of the Sansthan: - 


“The service and Bhajan etc, of the 
Deity have to be made as per the order of 
the Guru according to the Sampradaya”. 
x x x x 

. ““seeeee YOU should perform the Bhajan 
as was being done as per the Shishya Sam- 
pradaya and perform the Bhajan’ in‘ Cha- 


teste 
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turmas at Shrikshetra Pandharpur regu- 
larly and thereafter you should come to 
Amainer and keep up the practice of cele- 
brating the festivals ete, of Shri Sakha- 
ram Maharaj regularly as was being done. 
You should maintain the Mandali (Com- 
mittee) of the Sansthan and continue the 
whole Mandali (Committee) with unanim- 
ous opinion, You know the Vahiwat of the 
Sansthan as is going on, You should con- 
tinue the same accordingly in future...... i 
x x x x 
“That ownership is of your own, Your 
Bhauband and others have no right what- 
soever over the same. You are free to give 
and take as per the Shishye-Sampradaya 
as has been done previously. The Desh- 
mukhs and Deshpandes at Kashav-Amal- 
ner have been rendering service to the 
said Sansthan faithfully. You should make 
arrangement to accept service from them 
as being done accordingly and go on ren- 
dering service and performing Bhajan ete. 
faithfully as mentioned herein as per the 
Vaishnavasampradaya as being done froru 
before”, 
x. x x x 
42. We have also seen from the 
evidence of Ramkrishna Deshpande: 


“All the Buwas are saints. People go 
for darshan ‘because these people were 
saints. This Sansthar. is based on the prin- 
ciple of Shishya parampara. This property 
goes from Guru to his Shishya.” 

x x x x 

“The residents of the place where the 
Bhajans are performed attend these Bha- 
jans. In the days of Pandharpur fair the 
Maharaj remains present, He stays there 
for about 4 months, During his stay at 
Pandharpur Bhajans are performed daily. 
During the fair his Shishyas perform the 
Bhajans. While returning from the pil- 
grimage also he performs Bhajans. Maha- 
raj also attends other fairs at Nasik ete. 
At that time also his Shishyas accompany 
him. By Shishyas I mean the disciples as 
well as followers. Shishyas ere few but 
the followers are in large numbers, In tne 
utsava at Amalner many saints of other 
places, Shishyas and followers take part. 
The persons who attend this year besides 
shishyas and followers are about ten 
thousand, The followers and saints are 
paid their. cost of journey. All their ex- 
penses of boarding and lodging are met by 
this Sansthan. The Bhajans at Pandhar- 
pur performed by Maharaj are attended 
by the public.” 


Ramkrishna Deshpande concludes his evi- 
dence ‘by stating: 


A.I. E. 


“I contend that this is a private tem- 
ple because others cannot perform puja 
without permission of Maharaj.” 


43. The oral and documentary evi- 
dence leave no room for doubt whatso- 
ever that the Sansthan and the temple are 
public religious endowments, Even in ac- 
knowledged public temples any and 
everybody cannot perform puja in the 
sense in which the head pujari daily per- 
forms at various stages, Public is not and 
may not be allowed to the innermost sanc- 
tum where the deity is installed except 
under special circumstances with special 
permission. That would, however, not lead 
to the conclusion that the temple is a pri- 
vate temple. Worshippers are not merely 
the accredited daily pujaris but also the 
multitude of the public who go to the 
temple for Darshan of the deity and for 
offerings. The contention of Ramkrishna 
Deshpande in his evidence, therefore, is 
without any force. 


44. When the origin of an endow- 
ment is obscure and no direct oral evi- 
dence is available, the Court will have to 
resolve the controversy about the charac- 
ter of the trust on documentary evidence, 
if any, the object and purpose for which 
the trust was created. the consistent man- 
ner in which the property has been dealt 
with or managed by those in charge, the 
manner in which the property has long 
been used by the public, the contribution 
of the public, to all intents and purpose, 
as a matter of right without the least in- 
terference or restriction from the temple 
authorities, to foster maintenance of the 
worship, the accretion to.the trust pro- 
perty by way of grants from the State or 
gifts from outsiders inconsistent with the 
private nature of the trust, the nature of 
devolution of the property, are all impor- 
tant elements in determination of the 
question whether a property is a private 
or a public religious endowment. We are 
satisfied that in this case all the above 
tests are fulfilled. 


45. To sum up from the documen- 
tary and oral evidence produced, the fol- 
lowing features are present in the pre- 
sent case: 

(1) The deity installed in the temple 
was intended by the Founder to be canti- 
nually worshipped by. an indeterminate 
multitude of the Hindu public.,, - l 

(2) In order to facilitate worship by 
the public, the- Founder also intended that 
regular Bhajan, kirtan and worship shall 
be maintained and annual ceremonies and 
processions for pilgrimage shall be con- 
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ducted by the saints in succession nomi- 
nated by the reigning saint. l 

(3) There has been no evidence of 
any hindrance or restriction in the mat- 
ter of continuous worship by the public 
extending over a long pericd. 

(4) More than a century ago the tem- 
ple in its own name was recipient of land 
by Royal grant and the same has beea 
managed by the saints in succession as 
Manager not as personal or private pro- 
perty. 

(5) Gifts of land by members of the 
public from the Taluka and ontside it in 
favour of the temple or of the Sansthan 
for the purpose of maintenance of the 
worship. 

(6} Collection of subscriptions were 
made from house to house by taking 
Maharaj and alse for ‘Gulal’ ceremony. 

(7) Holding out of the Sansthan to all 
intents and purpose as a public temple. 

(8) Treating of the Sansthan by those 
who are connected with the management 
as intended fer user by the public with- 
out restriction. 

(9) Absence of any evidence in the 
long history of the Sansthan to: warrant 
that it had any appearance of, or that it 
was ever treated as, a private property. 

46. While each case of endow- 
ment as to its character depends on the 
particular history, tradition and facts, the 
presence of the above features in the in- 
stant case lead to the inescapable conclu- 
sion that Shri Vithal Rukhamai Sansthaa 
at Amalmer is a public trust within the 
meaning of Section 2 (12) of the Act. 

47. In the result the appeal fails 
and is dismissed, We will, however, make 
no order as to costs. i 
Appeal dismissed 
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of Contract Act not superseded—-( (i) Cen- 
stitution of India, Art. 299 — (ii) Rail- 
ways Act (1890) (as amended in 1961) Sec- 
72.) 3 
It is well settled that while the Con- 
tract Act merely provides certain elemen- 
tary conditions under which the contract 
becomes binding on the parties, it does 
not provide any particular form or condi- 
tion of a contract, It is, therefore, clear 
that the parties to the contract may agree 
to a particular form or condition or of 
mode in which the contract is to be 
executed, where the Government enters 
into a contract with a person or vice 
versa a particular form in which the con- 
tract is to be executed has been provid- 
ed for by the Constitution. Railways Act 
(1890), Section 72 also provides for a par- 
ticular mode or a form in which the con- 
tract has to be entered into. This does 
not mean that the provisions of the Con- 
tract Act stand superseded either by the 
Constitution or by the Railways Act. 
(Para 7) 
(B) Railways Act (1890) (as amended 
by Act 39 of 1961), Sections 76, 78 (d) and 
73 — Scope and applicability — Word 
“deterioration” in Sec. 76 — Meaning of 
— Delay in delivery of goods consigned 
due to negligence of railway — Breach of 
contract — Suit for damages — Case not 
falling under Section 76 — Suit held not 
barred — Damages calculated by way of 
interest on locked up capital — Plaintiff 
if claimed interest attracting Interest Act. 
( (i) Contract Act (1872), Sec. 73 — (ii) In- 
terest Act (1839), Sec. 1 — (iii) Words & 
hrases — “Deterioration”), AIR 1930 
All 132 and AIR 1963 Grissa 68, Overrul- 


The words used in Section 76 of the 
new Act, namely, “loss, destruction, da- 
mage or deterioration” must be read as 
ejusdem: generis so as to indicate the ac- 
tual and physical loss or change in the 
goods contemplated by Section 76. In this 
view of the matter, it is clear that the 
word “deterioration” used in Section 76 
referred to the physical and actual dete- 
rioration of the goods, AIR 1925 Lah 255, 
Approved; AIR 1930 Ali 132 and AIR 1963 
Orissa 68, Overruled, (Para 12) 


Section 76 has a very limited scope- 
it contemplates those’ cases which fall 
within the contingencies contemplated by 
the section. These contingencies refer to 
actual and physical loss, destruction da- 
magé or deterioration of goods. In such a 
case the plaintiff can claim only the ec- 
tual loss in the value of the goods caused 
by destruction, damage or deterioration 


. ticular market. 
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and not loss of profit. Section 78 (d) 
which flows out of Section 75 clearly pro- 
vides that the railway administration shall 
not be responsible for any indirect or 
consequentia] damages or for loss of par- 
In fact Section 78 (d) 
merely incorporates the measure of dama- 
ges as contemplated by Section 73 itself. 
(Paras 9, 10) 

The plaintiff firm dealing in iron 
goods booked a consignment with the de- 
fendant on December 15, 1961, at Bhilai 
to be carried to Poona and to be deliver- 
ed therein to the consignee. After a long 
delay the consignment was delivered at 
Poona on 21-7-1962, The plaintiff alleged 
that the delay in the delivery was due to 
gross negligence of the defendant Railway 
which instead of sending the goods direct 
from Bhilai to Poona diverted them to 
Aurangabad without any reason, Accord- 
ing to plaintiff as the defendant had com- 
mitted an inordinate delay in delivering 
the goods it was liabie to pay damages to 
the plaintiff. The plaintiff, calculated the 
damages by way of interest at the rate of 
12% per annum on the locked up capital 
of Rs. 332.34 which due to rise in prices 
has swelled to Rs. 35,476.27 nP. The trial 
court accepted the plaintif’s case. It, 
however, found that the figure of Rupees 
27,332.44 the original amount deposited 
by the plaintiff in the Bank against the 
goods should be taken as the basis for cal- 
culation of damages and after calculating 
interest at the rate of 6% per annum the 
plaintiff was awarded a sum of Rs. 1,250/- 


Held (1) that in the instant case, the 
plaintiff had not claimed loss of market 
‘ or remote damages, Moreover, if there 
was no physical deterioration of the 
goods at all which were delivered to the 
consignee at Poona, the case of the plain- 
tiff was clearly taken out of the ambit of 
Sections 76 and 78 and his suit for dama- 
ges also could not be defeated on the 
ground that it was barred by Section 76 
or Section 78. In view of the finding of 
fact arrived by the Courts below the 
plaintiff was undoubtedly entitled to da- 
mages for the loss occurred to him be- 
cause of the amount of money deposited 
in the Bank being locked up Zor more than 
six months, (Paras 10, 12 and 18) 


(2) that there was no question of 
Section 73 of the Contract Act overriding 
the provisions of the Interest Act, because 
in the instant case the Interest Act had 
No application at all inasmuch as no inte- 
rest was claimed by the plain- 
tiff at all but interest had been 
used as. a measure to deter- 


mine the compénsation which the ` plain- 
tiff could seek agains{- the. defendant for 
its negligence in causing inordinate delay 
in the delivery of the goods. AIR 1966 
SC 275 and AIR 1938 PC 67. Distinguish- 
ed; AIR 1946 All 12 and AIR 1962 Pat 155, 


Rel. on. (Para 16) 

Cases Referred: Chronological Paras 
AIR 1966 SC 275 = (1967) 1 SCJ 304 

13. 14 

AIR 1963 Orissa 68 = ILR (1962) Cut 690 

il 


AIR 1962 Pat 155 = 1962 BLJR 225 15 
AIR 1946 All 12 = 1945 All LJ 459 15 
AIR 1938 PC 67 = 65 Ind App 66 14 
AIR 1930 All 132 = 1930 All LJ 297 11 
AIR 1925 Lah 255 = ILR 5 Lah 523 12 


Mr. Lal Narain Sinha, Solicitor-Gene- 
ral for India, Mr. S. N. Prasad, Advocate 
and Girish Chander, Advocate (Not pre- 
sent), for Appellant; Mr, M. N. Phadke, 
Sr. Advocate, Mr. P. C. Bhartari, Advo- 
cate, M/s. J. B. Dadachanji, C. C. Mathur 
and Ravinder Narain, Advocate (Not pre- 
sent), for Respondent, 

5 Judgment of the Court was delivered 
h Jae 
FAZL ALI, J.:— This is a defen- 
dant’s appeal by special leave against the 
judgment and decree of the High Court 
of Bombay dismissing its second appeal 
T oe by its order dated August 24, 

7. 


2. The appeal raises important 
and interesting questions of law relating 
to the interpretation of some of the pro- 
visions of the Indian Railways Act per- 
taining to the liability of the Railways 
for breach of contract, The plaintiff/res- 
pondent brought a suit for recovery of an 
amount of Rs, 2,378.65 nP, being the da- 
mages for breach of contract resulting 
from delayed delivery of the goods con- 
signed by the plaintiff through the defen- 
dant Railways to be delivered at Poona. 
The plaintiff which is a firm carrying on 
its: business dealing in iron goods booked 
a consignment with the defendant on 
December 15, 1961 at Bhilai to be carried 
to Poona and to be delivered therein to the 
consignee, safely and in good condition. 
The defendant Railways accepted the 
offer under a Railway Receipt dated 
December 15, 1961. It appears that there 
was some delay in the delivery of the 
goods at Poona and on enquiries made by 
the plaintiff it appeared that till May 9, 
1962 the goods had not been delivered at 
all. Thereafter the - plaintiff served a 
notice of claim and of suit dated May 9, 
1962 on the Railway Administration, Soon 
after the service of the .notice the.. con- 
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interconnected: ‘'sHowever,. the plaintiffs 
roughly ‘divided. the figure of Rs. 25,000, 
claimed under rélief 4, as follows:— 

_ Rs, 10,000 on account of loss of com- 
mission. 

Rs. 10,000 for non-registration of the 
firm for the purpose of income-tax. 

Rs. 5,000 for the loss on account of 
not carrying out the resolution for the 
anon of the burnt portion of the 
mills, 


13. Even in the better particulars 
supplied, the plaintiffs have not given any 
basis how the loss of Rs. 5,000 was occa- 
sioned on account of not carrying out the 
resolution for the restoration of the burnt 
portion of the mills. So far as the evi- 
dence on this point is concerned, Sri 
Deoki Nandan Agrawal made a reference 
to the statement of Raghunath Prasad, 
the plaintiff, In the statement-in-chief, 
Raghunath Prasad did not say a word 
about the loss on that account, In cross- 
examination, however, he deposed to the 
effect that in 1942, a portion of the mill 
was burnt. A Sum of Rs. 2,00,000 was re- 
ceived from.the insurance company, No 
new machinery was purchased from that 
amount. On that account, there was a 
decrease in the production. Previously, 40 
bales of cloth were prepared in two shifts, 
but, later on, only 20 bales of cloth were 
prepared and so there was loss, At page 
61 of the typed paper book, he admitted 
that he could not say whether there was 
a profit of Rs. 1,88,000 in 1941 and Rupees 
4,97,000 in the year 1942 and Rs, 7,45,000 
in 1943 because if there had been any 
profit, he would have got a share. In the 
next sentence, he, however, admitted that 
he had already received the profits for 
the years 1942 and 1943, but he could not 
Say how much profits he got for those 
years. That profit was less, but he could 
mot say how much it was. The deposition 
of Raghunath Prasad does not categori- 
cally show whether there was any loss 
and, if so, what was the amount of loss. 


Rather, on the other hand, according to- 


his deposition, he had already received 
the profits for the years 1942 and 1943. 


14, Gur Dayal Prasad (D.W. 1) in 
his deposition stated that on 21st May, 
1942, and on 3rd January, 1943, there was 
a fire in the mill. On account of the fire in 
the mill in these two years, a sum of 
Rs 2,380,000 was received from the insur- 
ance company. The fire was in the Gari 
Khata Mule Department, that is, in the 
machinery which used to prepare yarn of 
less twist. Twelve sets of machines were 
burnt in those fires. A resolution dated 
16th August, 1942, was passed in the 
meeting for replacing those machines and 
that work was entrusted to Rai Bahadur 
Sheo Prasad, but he did not purchase the 
machines in spite of reminders, No spe- 
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cial damage was occasioned on account of 
non-replacement of the machines because, 
at that time, the demand was for high 
count yarn which was prepared by ring 
press. Out of the twelve machines, which 
were burnt, three had been repaired. 
From the deposition of D.W. 1, it is evi- 
dent that no loss was occasioned to the 
firm on account of non-replacement of 
the burnt machines. The reason given by 
him was that the quality of the fabrics in 
demand was not the one prepared by 
those machines, which were burnt. It is 
further clear from his deposition that, in 
any case, he was not liable for any dama- 
ges on that account, as by a resolution 
dated 16th August, 1942, the work of pur- 
chasing the new machines had been en- 
trusted to Rai Bahadur Sheo Prasad. This 
is clear from resolution No, 7, at page 214 
of the typed paper book. Resolution No. 
7 is in the following terms:— 


(9) fas ẹ atra amet ara at awa 
aĝa az frarez— (0) at mat ered 4 
a wa A fe ag fae at at cra dar 
ardt X age gee VaR mia aña aT 
HARA asl g nay Aracra PAE HT ag wa 
ge fe asta ata $ aed Tt. ar. fit. sare 
am arate feat aad g saat FAS Taare 
adit aA a area fea ma g ag faa 
avg à ana ata wel ard a aia az 
S| 
This resolution was passed by majority 
and if this duty of purchasing the machi- 

nes was cast on Rai Bahadur Sheo Prasad 
and he failed to purchase the same in time 
despite reminders how could the Manager 


be held liable for the omission of Rai 
Bahadur Sheo Prasad. 


15. Shri Swami Dayal, appearing 
for the plaintiffs, however, contended that 
the power of the General Management 
was with the Managers, as contemplated 
in the deed of Partnership and that power 
could not be varied even by a resolution 
of majority. He referred to Proviso (4) to 
Section 92 of the Evidence Act. Section 
92 in so far as it is material for the pur- 
pose of the present case reads: 

"92. Exclusion of evidence of oral 
agreement:— 

When the terms of any such contract, 
grant or other disposition of property, or 
any matter required by law to be reduced 
to the form of a document, have been 
proved according to the last section, no 
evidence of any oral agreement or State- 
ment shall be admitted, as between the 
parties to any such instrument or their 
representatives in interest for the purpose 
of contradicting, varying, adding to, or 
subtracting from, its terms, 
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(4) The existence of any distinct sub- 
. sequent oral agreement to rescind or 
modify any such contract, grant or dis- 
position of property, may be proved, ex- 
cept in cases in which such contract, 
grant or disposition of property is by law 
required to be in writing, or has ‘been 
registered according to the law in force 
for the time being as to the registration of 
documents.” 

16. We feel difficulty in acceding 
to this argument of Sri Swami Dayal. 
Section 11 of the Indian Partnership Act 
provides : 

“11 (1). Subject to the provisions of 
this Act, the mutual rights and duties of 
the partners of a firm may be determined 
by contract between the parties, and such 
contract may be expressed or may be im=- 
plied by a course of dealing. 

Such contract may be varied by con- 
sent of all the partners, and such consent 
may be expressed or may be implied by 
a course of dealing. 


(2) Notwithstanding anything con- 
tained in Section 27 of the Indian Con- 
tract Act, 1872, such contracts may pro- 
vide that a partner shall not carry on any 
business other than that of the firm while 
he is a partner,” 

17. Section 11 of the Indian Part- 
nership Act makes it obvious that the 
mutual rights and duties of the partners 
of the firm are to be determined by con- 
tract between the partners, of course, 
subject to the provisions of this Act, This 
section further contemplates that the con- 
tract may be varied by consent of all the 
partners. As the responsibility cf the part- 
ners is joint and several, it was fully com- 
petent to the partners by an agreement to 
entrust Rai Bahadur Sheo Prasad with 
purchase of the new machinery. The re- 
solution authorising Rai Bahadur Babu 
Sheo Prasad to purchase the machinery 
was passed by all the partners except Sri 
Shanti Swarup. Even Babu Shanti Swarup 
raised only a technical objecticn that the 
amount received from the insurance com- 
pany could not be utilised for the pur- 
chase of machines. He had no objection 
to the conferment of power on Rai Baha- 
dur Babu Sheo Prasad to purchase the 
machines. Even his subSequent conduct 
shows his tacit consent to empower Rai 
Bahadur Babu Sheo Prasad to purchase 
the machinery. Sri Shanti Swarup did nof 
raise his little finger even at a later stage 
against the enforcement of the resolution 
empowering Rai Bahadur Babu Sheo Pra- 
sad. to purchase the machines, Thus, it can 
be safely concluded that there was an mm- 
plied. consent even of Sri Shanti Swarup 
and there was express consent of the re- 
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maining partners. Even if the Manager 
had the power of the General Manage- 
ment under the terms of the agreement, 
such an agreement could be varied by the 
consent of the partners and, indeed, by 
the resolution dated 16th August, 1942; 
the partners authorised Rai Bahadur Babu 
Sheo Prasad to purchase the machinery. 
This was fully warranted by Section 11 
of the Indian Partnership Act. Section $2 
of the Evidence Act, in these circumStan- 
ces, can have no application to the facts 
of the present case and the transaction of 
the business of the partnership will he 
governed by the Indian Partnership Act 
or by the partnership deed. 


18. There is yet another aspect 
from which the case can be considered. 
Section 13 of the Indian Partnership Act 
deals with the rights and liabilities of the 
ae ers, Amongst others, Section 13 pro- 
vides: 

“13. Subject to contract between the 


a 

(e) the firm shall indemnify a part- 
ner in respect of payments made and lia- 
bilities incurred iby him— 

(i) in the ordinary and proper con- 
Guct of the business, and 

(ii) in doing such act, in an emerg- 
ency, for the purpose of protecting the 
firm from loss, as would ‘be done by a per- 
son of ordinary prudence, in his own case, 
under similar cireumStances: and 


(E) a partner shall indemnify the firm 
for any loss caused to it by his wilful 
neglect in the conduct of the business of 
the firm,” 


19. In view of Section 13 of the 
Indian Partnership Act, either the firm 
shall indemnify a partner in respect of 
the payments made and liabilities incur- 
red by him or, alternatively, a partner 
shall indemnify the firm for any Joss 
caused to it by his wilful neglect in the 
conduct of the business of the firm. The 
section does not contemplate of a suit by 
one partner for damages against another 
partner, The liability of a partner is to 
the firm and not to one particular part- 
ner, We are doubtful whether in face of 
Section 13 of the Indian Partnership Act, 
a suit by some of the partners against 
some other partners is at all maintain- 
able, As at present advised, we do not ex- 
press any firm opinion on this question, 
but the lurking doubt about the main- 
tainability of such a suit for recovery of 
damages by some partners against some 
other partners is there. This is coupled 
with the fact that there is no definite evi- 
dence or basis alleged by the plaintiff for} 
the recovery of Rs, 5,000 as damages from 
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the defendants on account of the Mana- 
gers’ omission to purchase the machines. 
‘20. From the statement of Gur 
Dayal Prasad (D.W. 1), the Manager, at 
page 93 of the typed paper book, it is evi- 
dent that there was no loss on account of 
the omission to replace the new machines 
in place of the burnt machines, He de- 
posed that the machines, which were 
burnt, used to prepare fabrics of less 
twist, which were not in demand, and, 
therefore, there was no particular loss on 
that account. Further, the purchase of 
machines was entrusted to Rai Bahadur 
Babu Sheo Prasad by consent of all the 
partners and if Rai Bahadur Babu Sheo 
Prasad omitted to purchase the machines 
despite reminders by the Manager, the 
Manager could not be held responsible for 
the fault of Rai Bahadur Babu Sheo Pra- 
sad, For the foregoing discussion, we are 
reluctant to endorse the finding of the 
trial Judge on issue No. 11 (b) and we 
hold that the plaintiff is not entitled to a 
sum of Rs. 5,000 aS damages against de- 
fendants Nos. 1 and 2. 

21. This leads us to the other ap- 
peal (First Appeal No. 92 of 1959). The 
contention of Sri Swami Dayal was that 
he was entitled to the entire damages 
claimed by him and the court below 
wrongly refused to grant him the relief in 
respect of the entire damages. His next 
contention was that the plaintiffs were 
entitled to a decree for dissolution, which 
has been wrongly refused to them by the 
trial court. 

22, We first take up the question 
of damages. The plaintiffs have claimed 
damages on various counts, They claimed 
damages to the tune of Rs. 25,000 against 
defendants Nos. 1 to 5 on account of the 
negligence of the Managers. The total 
amount claimed under this head was 
Rs. 25,000 consisting of the following:— 

(1) Rs. 5,000 for the loss on account 
of non-carrying out the resolution for the 
restoration of the burnt portion of the 


Q) Rs. 10,000 for non-registration of 
the firm for the purpose of income-tax, 


and, 

(3) Rs. 10,000 for the loss of commis- 
sion on account of not purchasing the raw 
materials through Sri Makhan Lal. 


23. This part of the claim was re- 
jected by the trial Judge on the ground 
that the plaintiffs failed to prove the ac- 
tual amount of loss which they had suf- 
fered for want of registration of the firm 
for the purpose of income-tax. Under the 
Income-tax Act, if a firm is registered 
then the share of the profits of the part- 
ners is added to their personal assessment 
and then it is computed according to the 
rate prevailing in the particular year. If 
the firm is unregistered, then a greater 
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amount of tax is likely to be assessed on 
the total income of the firm. 


24. In order to calculate the amount 
of loss suStained on that account, the pre- 
sent assessment of the plaintiff has to be 
seen. The plaintiffs have claimed arbitra- 
rily a sum of Rs. 10,000 on this count, but 
they have not been able to show that ac- 
tual loss suffered by them on that ac- 
count, as they have not shown their per- 
sonal assessment. The other count for 
which a damage of Rs 5,000 was claimed 
was on account of the non-restoration of 
the burnt portion of the mill despite the 
resolution of 16th August, 1942. This part 
of the claim has already been dealt with 
while dealing with First Appeal No. 2 of 
1959 filed by the defendant and it is not 
necessary to deal with the same twice 
over. For various reaSons, the claim for 
recovery of Rs. 5,000 for damages on that 
account was wrongly accepted by the trial 
court and that finding has been set aside 
org dealing with First Appeal No. 2 of 


25. Another sum of Rs. 10,000 was 
claimed by the plaintiffs as damages for 
the loss by way of commission. According 
to the plaintiffs, raw cotton for the mills 
was not purchased through the plaintiffs 
nor the finished yarn was Sold through 
them at Agra, as per clause 11 of the 
partnership deed. So, whatever purchases 
and sales be found from the mill’s books, 
the plaintiffs were entitled to the com- 
misSion on such amounts with interest 
from the date as damages. This relief was 
also refused to the plaintiffs’on the con- 
struction of clauses 9, 10 and 11 of the 
partnership deed, The relevant clauses 9, 
10 and 11 of the partnership deed are 
quoted below: 

“9, The work of selling yarn at Hath- 
ras shall be entrusted to Lala Makhan Lal 
or his sons, who shall have to come there 
and work but the said Lala Sahib or his 
son shall have to work in consultation 
with Lala Bankey Lal, Manager and shall 
not be entitled to any commission. 

10. If Lala Makhan Lal or his son 
does not come to Hathras, in that case or 
in their absence, the managers shall be 
in charge of the sale of the yarn. 

11. The purchase of cotton at Agra 
for the factory when necessary and the 
sale of yarn shall be conducted by the 
firm styled MAKHAN LAL RAM SARUP 
and commission at the rate of 12 annas 
per cent shall be paid to the said Lala 
Sahib.” 

26. In view of Clause 10 of the 
partnership deed, it was obligatory that 
Makhan Lal or his sons had to go to Hath- 
ras and if they failed to do so then the 
Managers had the authority to sell the 
yarn. It has not ‘been established that 
Makhan Lal or his sons went to Hathras 
and the specified amount was claimed by 


148 AlL . [Prs, 26-32] Gur Dayal v. L. Raghunath (R. B. Misra J.) 


them on that account and the claim of 
Rs. 10,000 on this account is simply arbi- 
trary. We are fully satisfied that the claim 
of the plaintiffs for damages on this count 
was rightly rejected by the triel Judge. 

27. An additional amount of Ru- 
pees 50,000 was claimed by the plaintiffs 
against such of the defendants as were 
found liable for not putting up the notice 
of the plaintiffs under clause 18 of the 
partnership deed regarding the transfer 
of their shares in the mills. According to 
the plaintiffs, finding the unhappy state 
of affairs in the management of the firm, 
they gave a notice dated 14th March, 1944 
(Ext. 1) in the following terms:— 

“Notice under clause 18 oz the part- 
nership deed— 

Please take notice that we want > to 
transfer our share in the aforesaid mills 
at the price already fixed by you as per 
clause 28 of the partnership deed, Please, 
arrange accordingly and let us have your 
decision.” 

28. This notice was served on the 
firm on 15th March, 1944, The receipt of 
the notice was also acknowledged by Gur 
Dayal Prasad, defendant No. 1 by his let- 
ter dated 16th March, 1944 (Ext. 4}, He 
intimated thereby tha: the notice would 
be put up in the general meeting to be 
held on 31st March, 1944. The agenda for 
the meeting of 3ist March, 1944, was 
issued on 13th March, 1944. This agenda 
included an item to consider over the sale 
of the mills The notice could not be put 
up before the meeting although several 
adjournments were made and in order to 
harm the plaintiffs, a resolution for the 
sale of the mills itself was put on the 
agenda to reduce the value of the shares 
of the plaintiffs. 

29. Charges and counter-charges 
were levelled against each other. Accord- 
ing to one party, the notice of 14th March 
1944, or the agenda of the meeting of 31st 
March 1944, was antedated. In paragraph 
90 of the plaint, it has been alleged that 
on receipt of the Said notice dated 14th 
March, 1944, the defendant issued an 
agenda antedating it as having been issu- 
ed on 13th March, 1944, including in the 
said agenda an item regarding the sale of 
the mills for consideretion in the meeting. 
The defendants, on the other hand, made 
a counter-charge. According to them, 
after the receipt of the agenda, the plain- 
tiffs wanted to create some confusion and 
put some obstacles in the way of carrying 
out of the pe of the partners to sel 
away the mills. 

is 30. The proceeding book of the 
minute book of the mills (Ext, A-5) shows 
that the meeting of 3ist March, 1944, was 
attended, amongst others, by Amar Nath 
(P.W. 3), the brother of the plaintiff, and 
was his nominee for that meeting. The 
meeting was adjourned to 14th May, 1944, 
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for want of quorum and a notice to that 
effect (Ext. 33) was given, By the said 
notice, it was also intimated that the 
agenda of the adjourned meeting would 
remain the same as per notice dated 13th 
March, 1944. The main objection on the 
irregularity of the meeting of 31st March, 
1944, on behalf of the plaintiffs was that 
the plaintiffs’ notice dated 14th March, 
1944, was not included in the supplemen- 
tary agenda, In view of the terms of the 
partnership deed, it was not at all neces- 
sary to issue a supplementary agenda. 
The Managers were, therefore, not to he 
‘blamed for not issuing a supplementary 
agenda, Gur Dayal Prasad ‘stated that the 
matter could be discussed and considered 
with the permission of the chair and he 
had intimated it to the plaintiffs that the 
notice of 14th March, 1944, would be con- 
sidered in the meeting of 31st March, 
1944, It was, therefore, not considered ne- 
cessary by him to issue a supplementary 
agenda. This explanation offered by Gur 
Dayal Prasad is quite plausible. 


31. In the agenda of 13th March, 
1944 (Ext. A-12), there is an item to the 
effect “to consider over any other matters 
put up by the Manager with the consent 
of the chair”. This would have certainly 
entitled the Manager to put up the notice 
for consideration with the permission of 
the chair. There was thus no irregularity 
or impropriety till 3lst March 1944. The 
meeting of 31st March, 1944, was, how- 
ever, adjourned to 14th May, 1944, and 
it included only the agenda of the last 
meeting, Naturally, therefore, the plain- 
tiffs’ notice for selling their shares could 
not be included therein. Gur Dayal Pra- 
sad was quite alive to the provisions of 
clause 14 of the partnership deed and an 
emergent meeting was called for 16th 
April, 1944, by issuing an agenda on 31st 
March, 1944. In the agenda, the first item 
was “F.P.T.” and the second item was the 
plaintiffs’ application for selling their 
shares. After the issue of the agenda, a 
requisition dated 4th April, 1944, was re- 
ceived from five partners for calling a 
meeting to consider the advisability of 
selling the mills and if the share holders 
did not come to an unanimous decision to 
sell the mills, to refer that matter to the 
board of arbitrators to decide whether the 
Managers should be given such directions 
for its Sale, as may be deemed fit and pro- 
per, Due intimation of the requisition was 
given to the partners, vide Ext. 34,-dated 
7th April, 1944 The plaintiffs sent a reply 
dated llth April, 1944, and asserted that 
it was moved to affect the application for 
the purchase of shares already made. 


32. The meeting fixed for 16th 
April, 1944, was adjourned due to the 
death of Laxmi Narain, one of the part- 
ners, The meeting fixed for 14th Mary, 
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1944, was also adjourned to 30th June, 
1944, with the agenda already issued on 
lth March, 1944, due to the marriage 
celebrations of Ram Khilawan, 


33. On 9th May, 1944, three noti- 
ces for emergent meetings to be held at 
12 noon and 1-00 P.M. were issued sepa- 
rately. In the first meeting only two items 
were included for consideration, They 
were (1) to offer condolence on the death 
of Laxmi Narain, one of the partners, and 
(2) to confirm the registration of Shanti 
Swarup, partner in place of his father. In 
the second méeting, the appointment of 
the Manager and the requisition for the 
sale of the mills was included. The third 
meeting was fixed for consideration of the 
notice of the plaintiffs for sale of their 
shares. The first two meetings were held 
and the resolution were adopted, A reso- 
lution with regard to the sale of the mills 
was passed, When the third meeting was 
going on, some news about the fire in the 
New Ramchand Cotton and Spinning 
Mills, Hathras, was received and so the 
meeting was dispersed. Ultimately, the 
plaintiffs’ notice was considered im the 
meeting of 30th June, 1944, and it was 
resolved that since the mill would: be sold, 
the company would not purchase the 
share and the plaintiffs might sell the 
same to anybody. 

34. The grievance of the plaintiffs 
was tbat grave irregularities had been 
committed in the holding of the meeting 
and there was absolutely no reason for 
the Manager to put off the consideration 
of his notice to the last meeting of 28th 
May, 1944, and, in any case, there was no 
reason to make a distinction between the 
various meetings. All these businesses 
could have been transacted in one meet- 
ing of 28-5-44, but some unusual practice 
was adopted by the Manager in holding 
the three meetings for three different pur- 
poses. The explanation offered by Gur 
Dayal Prasad was that the item of the sale 
of the mill was considered important and, 
therefore, he placed it in the second meet- 
ing and left the consideration of the 
plaintiffs’ notice for the third meeting. He 
further said that the item for the sale of 
the mill had already been included in the 
earlier meeting and, therefore, he tried to 
put it before the time for the considera- 
tion of the plaintiffs’ notice. 


35. There might be some irregula- 
rity in the procedure adopted by Gur Da- 
yal Prasad, but it may be on account of 
an error of judgment as he thought that 
the sale of the mill was a most important 
item, which might precede other items in 
the agenda, Gur Dayal Prasad further 
stated that he had sought the legal advice 
from Mr. Ayar and Mr. K. M, Munshi and 
Mr. Pen about the advisability of selling 
the mill, without being affected by the 
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income-tax on the sale price, This fact is 
supported by the evidence on the record - 
that some expenses had to be incurred in 
seeking the advice of the legal experts. 
Gur Dayal Prasad stated that he met the 
plaintiff and requested him to wait for a 
couple of months and not to file the suit 
so that the mill might be sold. 

36. The attitude of the plaintiffs 
also seems to be unco-operative, If the 
plaintiffs were keen after the passing of 
the resolution in 1944, they could have 
raised some protest or vindicated their se- 
rious disapproval, If they had really been 
prejudiced or apprehended pecuniary loss 
by way of fall in the price of the share, 
it was but natural that they would have 
been very vigilant. When the resolution 
of 30th June, 1944, was passed and the 
Company did not desire to purchase the 
share of the plaintiffs then a notice by 
telegram dated Ist July, 1944, was given 

the plaintiffs. The plaintiffs could have 
sold away the shares privately if the firm 
was not prepared to purchase the shares 
within a particular period. Assuming that 
there was some irregularity in the various 
meetings, it did not in our opinion, pre- 
judice the plaintiffs’ right. 

37. Besides, the plaintiffs have not 
been able to show that somebody was pre- 
pared to purchase the shares at a lesser 
price, They sought to prove that Loon- 
karan Sethia was prepared to purchase 
and had made an offer of Rs. 2,00,600, but 
that version has not been accepted by the 
court below and for cogent reasons, It is 
not necessary to reiterate the reasons 
with which we agree, which weighed with 
the trial court in arriving at that finding. 
The triail court on a consideration of the 
materials and circumStances of the case 
was fully satisfied that the plaintiffs were 
not entitled to a decree for damages for 
Rs. 50,000. 


38. Now, we come to the last point 
raised by Sri Swami Dayal. The conten- 
tion of Sri Swami Dayal was that the 
trial court should have decreed the suit 
for dissolution of the firm. Articles 16 to 
20 of the Partnership Deed prescribed the 
procedure for withdrawal or retirement of 
any partner and for sale of his share. 
Articles 16 to 20 of the Partnership Deed 
provide : 


“I6. No partner or his heir or repre- 
sentative shall have power to sell his 
Share or to withdraw from the partner- 
ship, in any other manner than that men- 
tioned below. 

17, It shall be the duty of the partner 
desiring to withdraw himself from the 
partnership of the factory to sell his share 
in the manner given below. In case tha 
company is not in a position to purchase 
the said share or to have it sold in any 
way the partner desiring separation shall 
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have power to have the partnership dis- 
solved and thus withdraw himself from 
the partnership. i 


18, The partner desiring to transfer 
his Share shall have to give a registered 
notice to the company allowing three 
months’ time, so that it may either pur- 
chase his share itself at the price fixed by 
if according to paragraph No. 28 or may 
get the same sold in any other way. On 
receipt of the notice an emergent meeting 
of the company will be held within 30 
days in which it will be decided whether 
the Company is ready to purchase the 
share or not. If it is decided by opinion of 
the majority that the company should 
purchase the share, it shall purchase it- 
self, otherwise it shall allow those part- 
ners to purchase it who might be willing 
to do so at the price mentioned above, If 
no partner is ready to purchase the said 
Share, the company shall get it sold in any 
way it thinks proper. If the company fails 
to have it sold within three months the 
partner seeking separation or the partner 
making the sale shall have power to 
transfer his share to anyone, 

19. If any partner contrary to the 
conditions of this agreement, shall trans- 
fer his share to any person who is a part- 
ner or stranger the company and its part- 
ner have the right to pre-emption and the 
price fixed according to paragraph No. 38 
of this agreement shall ibe paid. 


20. Any of the partners willing to 
purchase the share of another partner 
shall be duty bound to attend the general 
or emergent meeting of the partners to be 
held according to the conditions mention- 
ed above and show his readiness for pur- 
chase in the meeting. If the intention of 
purchase is not expressed (by any part- 
ner) in the meeting ke shall have no right 
of purchase as against the other partners, 
In case there are more than one partner 
willing to make the purchase, the said 
share shall be transferred to them in pro- 
portion to the shares held by them in the 
company.” 

39. On a consideration of the vari- 
jous articles of the partnership deed, it is 
evident that it was open to the plaintiffs 
to have sold their shares privately if the 
firm did not purchase their shares. The 
partnership deed stipulated about all con~ 
tingencies and provided for the with- 
drawal of the partner who considered his 
rights to have been prejudiced or desired 
to sell his share for some reason. It took 
away the right of any partner to dissolve 
the partnership and to bring the business 
of the mills to a standstill Thus, the 
Tight of dissolution which was available 
to a partner on the ground of Section 44 
of the Indian Partnership Act would not 
be available in the present cese in view of 
the terms of the partnership deed, Bae- 
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sides, the claim for the dissolution of the 


partnership is not maintainable in view 
of the decision of Suit No. 35 of 1935, 
Smt. Dropadi Devi v. Bankey Lal. It was 
held by the court that the intention of 
the executants of the deed of partnership 
was that the firm should not be dissolved 
on the happening of the contingencies 
mentioned in the partnership deed. 

— 40. For the foregoing reasons, the 
claim for dissolution of the partnership 
is not maintainable and the court below 
has rightly rejected this claim. 

41. We, accordingly, allow First 
Appeal No, 2 of 1959 and set aside the 
judgment and decree of the court below 
against defendants Nos. i and 2 for a sum 
of Rs. 5,000 claimed as damages with the 
result that the suit of the plaintiff shall 
stand dismissed in respect of this amount. 
First Appeal No. 92 of 1959 has no force. 
It is, accordingly, dismissed. In the cir- 
cumstances of the ease, we direct the par~« 
ties to bear their own costs. 

Ordered accordingly, 
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v. Smt. Baikunthi Devi and others, Respond- 
ents. 

Second Appeal No. 1467 of 1966 and 
Civil Revn. No. 653 of 1972, D/- 28-10-1975.° 


(A) U. P. Consolidation of Holdings Act 
(5 of 1954, S. 30 — Contract for sale of 
land or decree for its specific performance 07 
the contract — Whether creates “interest” in 
land. 1972 All LJ 549, Overruled. 

A person who has got only a contract 
for sale or has got a decree for the specific 
performance of the contract, has got no in- 
terest in the land. He can only enforce the 
contract compelling the other side to execute 
a sale deed failing which the Court might 
execute a sale deed for the defendant, but the 
rights and liabilities under the contract do 
not attach to the land. The question of ceas- 
ing of the interests would arise only when the 
plaintiff had an interest in the land but till the 
sale deed was executed, the plaintiff could not 
get any right in the land. AIR 1954 SC 44, 
Rel. on; AIR 1974 All 358, Approved. 1972 
All LF 549, Overruled. Case law discussed. 

(Para 19) 

(B) Specific Relief Act (1963), S. 20 — 
Agreement hit by rule of frustration — Duty 
of Court, 

“(Against judgment and decree of Civil and 

S. J., Farrukhabad in Civil Appeal No, 42 

of 1965, D/- 5-1-1966). 
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The court in a suit for specific perfor- 
mance of a contract for sale has to ‘specifi- 
cally enforce the contract, if possible. If 1 
is not possible the agreement would be hit by 
the rule of frustration and such a contract 
could not be enforced nor a decree passed on 
the basis of such a contract could be execut- 
ed. (Para 21) 
Cases Referred: Chronological Paras 
AIR 1974 All 358 = 1974 At WR (HCO) 

213 1, 14, 19 
1972 RD 275 = 1972 All LJ 549 1, 15, 22 
1969 All LJ 189 18 


1966 RD 410 = 1966 All LJ 1004 17 
(1963) Second Appeal No. 153 of 1961, D/- 
1-10-1963 (Al) 16 


AIR 1954 SC 44 = 1954 SCR 310 20, 22 

S. D. Pandey and Shanti Bhushan, for 
Appellants; G. N. Singh, for Respondents. 

MISRA, J.:— The present second Ap- 
peal and the revision application arising out 
of two different suits came up for hearing be- 
fore a leamed Single Judge of this Court. 
The two cases involved the interpretation of 
Section 30 of the U. P. Consolidation of Hold- 
ings Act as the main point. The single 
Judge finding a conflict of judicial opinion m 
the two Division Bench decisions, namely, 
Shri Ram v. Dhani Ram Gupta, 1974 All 
WR (HC) 213 = (AIR 1974 All 358) and 
Shanti Prasad v. Akhtar, 1972 RD 275 (AID 
referred the two cases to a larger Bench. This 
is how these cases have come up before us. 

2. Though the pattern of facts in the 
two cases is similar yet the details differ. It 
will, therefore, be convenient to give the 
material facts of the two cases to bring out 
the point involved therein. 

3. In the Second Appeal No. 1467 of 
1966, Mahendra Nath and his uncle Jeewa 
Ram were the co-tenants of certain plots, 
measuring 6.04 acres. By a deed of apree- 
ment dated 16th June, 1960, Jeewa Ram 
agreed to sell his half share in the plots as 
also his house to Mahendra Nath for a con- 
sideration of Rs. 3,000/-. Mahendra Nath 
paid Rs. 2,200/- by way of advance and the 
balance was to be paid on the date of sale 
within three years after the consolidation of 
holdings was over in the village. As a re- 
sult of consolidation, a joint chak No. 10 with 
an area of 6.01 acres was formed. All the 
original plots of the co-tenure holders, mer- 
tioned in the agreement, were included in 
their joint chak except plot No. 172. In Heu of 
plot No. 172 (06 acres), a new plot No. 164 
(area .03 acres) was included in the chak. 

4 It appears that Jeewa Ram died in 
the meantime leaving behind him his heirs 
and, legal representatives, Mahendra Nath 
sought to enforce the agreement dated 16th 
June, 1960, by means of a suit against the 
heirs and legal representatives of Jeewa Ram. 
The. claim was resisted by defendants Nos. 1 
to 5 on the grounds, inter alia, that Jeewa 
Ram never executed any deed of agreement 
nor did he receive any advance, that Jecwa 
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Ram had also executed a will in their favour 
and thus they ‘were the rightful’ owners’ of 
the properties, that defendant No. 6 was not 
the heir of Jeewa Ram and she had no con- 
cern with the disputed property. She had also 
lost her claim before the consolidation autho- 
rities. 

5. The trial court decreed the suit 
on the finding that Jeewa Ram did enter into 
an agreement with the plaintiff to sell his 
house and his half share in the plots and 
had received Rs. 2,200/- by way of advance. 
On appeal by the defendants, the Civil and 
Sessions Judge reversed the decree of the trial 
court. He took the view that Section 5 (c) 
GÐ of the U. P. Consolidation of Holdings 
Act, 1953 prohibits the transfer by way of 
sale or gift or exchange any part of the hold- 
ing in the consolidation area without the per- 
mission of the Settlement Officer (Consolida- 
tion) and as an agreement to sell is included 
in the definition of sale, it stands on the same 
footing as a sale and so it is hit by Sec- 
tion 5 (©) (id) of the U. P. Consolidation of 
Holdings Act. He further held that as. the 
plaintiff wanted the enforcement of the entire 
agreement, it could not be enforced even 
in respect of the house. On other issues, the 
findings of the trial court were, however, up- 
held. The plaintiff has now come up in se- 
cond appeal to this Court. 

6. Out of the several pleas raised by 
the defendants, only one survives now— 

“Whether the agreement to sell dated 
16th June, 1960, can be specially enforced 
in respect of chak No. 10 which includes some 
new plots not included in the deed of agree 
ment.”? 

7. In Civil Revision No. 653 of 1972, 
one Khawani Singh was the sirdar of certain 
plots, measuring 8 Bighas 18 Biswas, situate 
in village Chanda Turk. He entered into an 
agreement to sell his plots to Ghasita for a 
consideration of Rs. 2,136/- on 21st June, 
1958. Khawani Singh deposited ten times 
rental on Sth February, 1960, to become a 
bhumidhar and on 6th February, 1960 he 
transferred 3 Bighas 4 Biswas of the land to 
his wife under a gift deed and the remaining 
area to Shamsuddin, father of opposite par- 
ties Nos. 2 to 4, in defiance of the agreement 
dated 2ist June, 1960. Ghasita, therefore, 
filed a suit in the court of Munsif to enforce 
the agreement of 1960. The suit was, later on, 
transferred to the court of the Civil Judge. 
~ 8 The trial Judge rejected the plain- 
tiffs claim for specific performance of the 
contract. He, however, decreed the suit 
for recovery of Rs. 800/-. On appeal by the 
plaintiff, the suit was decreed and the ap- 
pellant was asked to deposit the balanee of 
sale consideration within ten days. Defend- 
ants feeling aggrieved by the appellate judg- 
ment came up in second appeal to this Court 
and this Court dismissed the appeal on 1ith 
March, 1964, and confirmed the judgment and 
decree of the first appellate court. The viagi 
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where the plots are situate was brought under 
consolidation operations. As a result of 
consolidation, the plots, mentioned in the 
plaint were lost to the tenure holder and in- 
stead new plots were allotted to his chak. 


9, Ghasita filed an application under 
Section 151, Civil P. C. for the amendment 
of the decree by including the substituted 
plots in place of the old plots. It was num- 
bered as Misc. Case No. 21 of 1964. The 
Civil Judge allowed the application by his 
order dated 14th September, 1964, ordering 
the -necessary amendments in the decree. 
Khawani Singh and cthers filed a revision 
against the order dated 14th September, 1964, 
which was, later on, numbered as Revision 
No. 40 of 1970. This Court allowed the revi- 
sion and set aside the impugned order on 6th 
October, 1966, on the ground fhat Sec. 152, 
Civil P. C. is meant for correcting a clerical 
or arithmetical error. The amendment of the 
decree by substituting new plots in place of 
the plots given in the plaint could not be 
allowed in exercise of the power under Sec- 
= tion- 152, Civil P. C. It may be pointed out 
that this Court was under the impression that 
the application for amendment was under Sec- 
tion 152, Civil 
tion 151, Civil P. C. Phe record of the case, 
however, indicates that the application for 
amendment was, in fact, made under 
Section 151, Civil P. C. and not under Sec- 
tion 152, Civil P. C. H was further observed 
by this Court that the remedy of the plain- 
tiff decree holder was either to file another 
suit in respect of the new plots or to file 
a review application. The plaintiff decree- 


_ holder did not file any fresh suit or a review.. 


application. He, however, made a fresh ap- 
plication under Section 15 i; Civil P. C. for 
the amendment of the decree by adding the 
new plots. The application was resisted by the 
defendant opposite parties on the grounds, 
inter alia, that the application. was not main- 
. tainable in view of the earlier order of this 
Court, that the same was barred by time, bar- 
red by Section 11, Civil P. C. and barred by 
Section 49 of the U. P. Consolidation of 
Holdings Act. 


10. The Civil Judge overruled the 
-© various objections raised by the defendants 
and allowed the application under Sec. .151, 
Civil P. C. by substituting the new plots in 
place of the old ones. Khawani Singh and 
others went up in revision before the Dis- 
trict Judge, who allowed the same and set 
aside the order of the Civil Judge dated 5th 
October, 1970, by his order dated 14th April, 
1972. Ghasita has now come up in revision 
to this Court. 


‘11. Only two points survive for con- 
sideration in this revision :— 


_@~ Whether the application ander S. 151, 
Civil P. C. is maintainable in view of 
the earlier order dated 6th October, 
1966, of this Court? 
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P. C. and not under Sec- . 


reveals that the rights, 
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(ii) Whether the decree for specific per- 
formance of the contract. in respect of 
the plots included -in the agreement 

= could be enforced in respect of the 
substituted plots as a result of con. 
Ssolidation scheme in view of Sec, 30 
x oe U. P. Consolidation of Holdings 


12. The decision of the main point 
involved in the two cases hinges on the inter- 
pretation of Section 30 of the U. P. Con- 
solidation of Holdings Act. Section 30 reads. 

“30. Consequences which shall ensue on 
exchange of possession.— 

With effect from the date on which 2 
tenure-holder enters, or is deemed to have 
entered into possession of the chak allotted 
to him, in accordance with the provisions of 


this Act, the following consequences shall 
ensue— 
(a) the rights, title, interests and liabi- 
lities — 


(i) of the tenure-holder entering, or deem- 
ed to have entered into possession, and 
Gi) of the former tenure-holder of the plots 
comprising the chak in their respec- 
tive original holdings shall cease; and 


(b) the tenure-holder entering into posses- 
sion, or deemed to have entered into 
possession, shall have in his chak the 
same rights, title, interests and liabilities 
as he had in the original holdings to- 
gether with such other benefits of irriga- 
tion from a private source, till such 
source exists, as the former tenure- 
holder of the plots comprising the chak 
had in regard to them; 


(c) lands vested in the Gaon Sabha, or 
any local authority, and allotted to 
the denure-holder shall be deemed to 
have been resumed by the State Gov- 
ernment under the provisions of Sec- 
tion 117 or Section 117-A, as the case 
may be, of the Uttar Pradesh Zamin- 
dari Abolition and Land Reforms Act, 
1950 (U. P. Act 1 of 1951), and settled 
with the tenure-holder; 


(d) the right of the public as well as all 

individuals in or over land included in 

a chak following a declaration made 

ander the proviso to sub-section (2) of 

S. 19-A shall cease, and be created in 

fhe land specified for the purpose in 
the final Consolidation Scheme; and 

(e) the encumbrances, if any, upon the 

original holding of the tenure-holder 

entering or deemed to have entered 

into possession, whether by way of 

lease, mortgage or otherwise, shall, in 

respect of that holding, cease, and be 

created on the holdings,-or on such 

part thereof, as may be specified in 
the final Consolidation Scheme.” -` 

13. A bare perusal ‘of. the section 

title, interests" and 
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liabilities of the tenure-holder in his original 
holding cease. ‘The tenure-holder acquires the 
same rights, title, interests and liabilities in 
the chaks allotted to him. It is the rights, 
title, interests and liabilities of the tenure- 
holder which stand transferred to the chak 
allotted to him. 


14. Now, the question arises whether 
the decree-holder in a suit for specific per- 
formance of an agreement had any interest 
or liability in the disputed plots. In Shri 
Ram v. Dhani Ram Gupta, AIR 1974 All 
358 (supra), a Division Bench of this Court 
consisting of R. L. Gulati and C. S. P. Singh, 
JJ. held: -` 

“When a suit for specific performance is 
decreed, all that the decree can direct to ask 
the judement-debtor to execute the sale deed 
failing which the court itself executes if......... 
After the execution of the sale deed the 
decree-holder can ask the consolidation autho- 
Tities to enforce it. In that event, the con- 
solidation authorities will have to treat the 
land to be that of the decree-holder instead 
of the judgment-debtor and proceed accord- 
ingly. But, a court cannot make out a new 
contract, For, all that can be done 
in a suit for specific performance is to en- 
force the contract specifically and nothing 
else. The result would be that if the disput- 
ed land has gone finally in the Ohak of 2 
third person, the suit for specific performance 
has to be dismissed and no question of re- 
course to Section 52 (2) anises. If, however, 
the decree is passed finalization of 
Chaks, or if the land remains with the judg- 
ment-debtor, even on allotment effect can 
given to the decree under Section 52 (2). 
EER Section 30 of the Act on which reliance 
. is placed by the respondents is also of not 


eoaeaseaeve 


assistance as it relates to right, in the land, 
as opposed to a purely personal right to’ 


, te sale .deed executed in respect of the 
land.” P 


'- 15. A contrary view was taken by an- 


other Division Bench of this Court consist-. 


ing of Satish Chandra and Gopinath, JJ. m 
Shanti Prasad v. Akhtar, 1972 RD 275 (All) 
(supra). Akhtar and another sold some plots 
of agricultural land to Shanti Prasad for 
Rs. 1,000/-. Thereafter the parties executed 
another agreement for reconveyance of the 
sold property to Akhtar within five years for 
the same sale consideration. Shanti Prasad, 
however, declined to reconvey without any 
justifiable cause. Akhtar and another there- 
fore, filed a suit to enforce the specific per- 
formance of the agreement. The plots in 
dispute, in the meantime, came under con- 
solidation operation and in lieu of the plots 
_ covered by the agreement between the parties, 
the defendant was allotted a chak consisting 
of entirely new plots. The defendant resisted 
the claim of the plaintiffs on the ground that 
he was incompetent to execute a deed of sale 
in respect of ‘the plots mentioned in ‘the 
agreement and the contract was discharged by 
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reason of supervening impossibility. 
Division Bench took the view: 

“Section 30 speaks of the liability of the 
tenure-holder. The liability should be in res- 
pect of his old holding. It need not be a 
liability which attaches ,itself to the land like 
a charge. If the tenure-holder was under 
some legal liability, he would continue to 
remain subject to it.” 


16. It may be convenient, at this 
stage, to refer to other cases cited at the_ 
bar. In Second Appeal No. 153 of 1961, 
Dasondi v. Chhajjoo Singh decided on Ist 
October, 1963 (Ail), one Chajjoo Singh had 
transferred his agricultural land to Dasondi. 
On the very day, Chajjoo Singh and Dasondi 
entered into an agreement whereby Dasondi 
was to reconvey the land to Chajjoo Singh 
within three years. The Village in question 
was, later on, brought under consolidation 
operations, but before the consolidation 
operations were completed, Chajjoo Singh filed 
a suit for specific performance of the contract 
of reconveyance. During the pendency of the 
suit, consolidation operations came to a close 
and a part of the disputed land was allotted 
to another person. In lieu of the part of 
the disputed plot allotted to the chak of an- 
other person, Dasondi and his brother got 
another plot, which was included in a joint 
chak. K. B. Asthana, J. (as he then was) 
came to the conclusion that the suit for 
specific performance of the contract must fail 
as the contract for reconveyance had become 
impossible. He also repelled the argument 
that the contract of reconveyance created any 


be ` encumbrance on the land. 


17. In Sugna v. Kali Ram, 1966 RD 
410 (All) S. S. Dhavan, J. while constru- 
ing Section 30 of the U. P. Consolidation of 
Holdings Act, laid down the following pro- 
position : 

“Section 30 provides that after a tenure- 
holder takes possession of the plots allotted to 
him, his. “rights, title interest and liabilities in 
bis original holding (my emphasis) shall be 
extinguished and-he shall have the same rights 
title, interest and liabilities in the plots allot- 
ted to him (my emphasis)” The effect of 
this section is to extinguish all rights and 
liabilities in the old plots and to create equi- 
valent rights and liabilities in the new plots. 
The word liability means legal liabilities as 
for example, the liability to pay land revenue 
and so on. Similarly, the word ‘right’ means 
legal rights in the land as for example the 
rights of a bhumidhar. Section 30 provides 
that if under the consolidation proceedings a 
sirdar is deprived of his plot and given in 
exchange a plot of a bhumidhar, his rights 
under the new plots will be those of sirdar 
and not a bhumidhar, and similarly his liabi- 
lities will be of those of a sirdar and not as 
a bhumidhar. But agreement to reconvey land 
does not create a liability. in the land but only 
personal right which can be enforced against 
the person making the agreement such a liabi- 
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lity does not attach itself to the new plots 
by virtue of Section 30.” 

18. In ‘Chetan -Singh v. Hira Singh, 
1969 All LJ 189 a learned Single Judge of 
this Court held: i 

“the decree for specific performance 
would relate to the chaks and valuations men- 
tioned in the order of the Settlement Officer 
(Consolidation) dated 28th August, 1966, in- 
stead of the holding which originally belong- 
ed to the vendor and which was mentioned 
in the agreement of sale.” 

19. On a careful consideration of the 
cases cited above, we find ourselves in agree- 
ment with the view taken in’ Shri Ram v. 
Dhami Ram Gupta, (AIR 1974 All 358) 
(supra). In view of Section 30 of the U. P. 
Consolidation of Holdings Act, a tenure-hokder 
gets the same rights, interests and liabilities 
in the chaks allotted to him which he had in 
the original holding and his interests and 
liabilities in the original holding cease after 
the allotment of the chak. But a person who 
has got only a contract for sale or has got a 
decree for the specific performance of the 
contract, has got no interest in the land. He 
can only enforce the contract compelling the 
other side to execute the sale deed failing 
which the Court might execute a sale deed 
for the defendant, but the rights and liabilities 
tunder the contract do not attach to the land. 
The key words in Section 30 of the U. P. 
Consolidation of Holdings Act are “the rights, 
title, dnterests and liabilities in their respec- 
tive holdings shall cease.” The question of 
ceasing of the interests would arise only when 
the plaintiff had an interest in the land, but 
till the sale deed was executed, the plaintiff 
could not get any fight in the land. There 
is absolutely no warrant for holding that 
the agreement for sale stands on the same 
footing as sale and the lower appellate court 
has erred in holding to the contrary. 


20. We get support for the view from 
Satyabrata Ghose v. Mugneeram Bangur and 
Co., AIR 1954 SC 44. In that case, the 
Supreme Court laid down the following pro- 
position :-— 

“According to the Indian Law, which is 
embodied in Section 54 of the F. P. Act, 
a contract for sale of Jand does not of itself 
create any interest in the property which is 
the subject-matter of the contract. The obli- 
gations of the parties to a contract for sale 
of land are, therefore, the same as in other 
ordinary contracts and consequentiy the doc- 
trine of frustration is applicable to contracts 
for sale of land in India.” 


It was further laid down that: 


“The word “impossible” has not been 
used in the sense of physical or literal impos- 
sibility. The performance of an act may not 
be literally impossible but it may be imprac- 
ticable and useless from the point of view of 
the object and purpose which the parties had 
in view, and if untoward event or change of 
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circumstances totally upsets the very founda- 
tion upon which the parties rested their 
bargain, it can very well be said that the 
promisor finds it impossible 40 do the. act 
which he promised to do.” 


21. There is yet another aspect from 
which the case can be locked into. Supposing 
‘A’ agreed to purchase plot ‘X’ from ‘P’. Sub- 
sequently, on account of certain other in- 
tervening enactment, instead of plot X? ‘B’ 
was allotted plot ‘Y’ at a different place and 
‘B’ had the same interest in plot ‘Y’ as he 
had in plot X. If ‘B’ wants to enforce the 
contract asking ‘A’ to purchase the same, it 
will really be unjust to enforce the contract 
in the changed circumstances. ‘A’ had agreed 
to purchase a particular plot situate at a par- 
ticular place which may have been important 
for him. He could not, subsequently, be 
compelled to purchase a plot at a different 
place which he never intended to purchase 
from ‘B’. The enforcement of such a contract 
by a court of law would be a substitute the 
original agreement by another which is not 
permissible. The court in a suit for specifi 
performance of a contract for sale has to 
specifically enforce the contract, if possible. 
If it is not possible, the agreement would be 
hit by the rule of frustration and such a con- 
tract could not be enforced nor a decree pas- 
sed on the basis of such a contract could be 
executed. 


22. In Shanti Prasad v. Akhtar, 1972 
RD 275 (All) (supra), the Division Bench took 
the view that Section 30 of the U. P. Con- 
solidation of Holdings Act speaks of the liabi- 
lity of the tenure-holder. It need not be a 
liability which attaches itself to the land like 
a charge. We find great difficulty in gub- 
scribins to that view. The section in clear 
and unequivocal words contemplates that the 
rights, title, interests and liabilities of the 
tenure-holder in his original holding shall 
cease, The plaintiff, therefore, before invok- 
ing the provision of Section 30 of the U. P. 
Consolidation of Holdings Act must show that 
he has an interest in the original holding. But 
in view.of the Supreme Court decision in 
Satyabrata Ghose v. Mugneeram Bangur & 
Co., AIR. 1954 SC 44 (supra) the plaintiff in 
a suit for specific performance of a contract 
does not get an interest in the land. His 
rights and liabilities are of only a personal 
character. With all respects we find ourselves 
unable to subscribe to the view taken in his 
case. 


23. Coming to the facts of the second 
appeal, it has already been pointed out that 
the old plots included in the agreement of 
sale were included in the joint chak of the 
parties except plot No. 172 with an area of 
.06 acres and in lieu thereof, plot No. 164, 
area .03 acres, was included in the chak. The 
plaintiff decree-holder was prepared to forego 
his claim in respect of the substituted plot 
No. 164 and he was prepared to purchase 
the. other plots included in the chak for the 
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same consideration even after excluding plot 
No. 164. Indeed, the plaintiff has already 
moved an application dated 17th March, 1975 
to the same effect. We, therefcre, see no 
difficulty in enforcing the decree in respect of 
the chak. This is also warranted by Sec- 
tion 12 (2) of the Specific Relief Act as well. 
Section 12 of the Specific Relief Act pertin- 
ently reads: 

“12 (1) Exospt as otherwise hereinafter 
provided in this section, the court shall not 
direct the specific performance of a part of 
a contract, 

(2) Where a party to a contract is unable 
to perform the whole of his part of it, but 
the part which must be left unperformed 
bears only a small proportion to the whole 
in value and admits of compensation in 

oney, the court may at the suit of either 
party direct the specific performance of so 
much of the contract as can be performed and 
award compensation in money for the defici- 
ency.” 

24. This is, however, not the position 
with regard to Civil Revision. There the ori- 
ginal plots included in the agreement have 
undergone a substantial change and it will not 
be possible to enforce the agreement in res- 
p of the substituted plots included in the 
c 


25. In the civil revision, it has been 
further contended for the opposite parties 
that in view of the earlier order dated 6th 
October, 1966, the application under S. 151, 
Civil P. C. was not maintainable and the same 
would be barred by Sec, 11, Civil P. C. 

26. It may be recalled that the earlier 
application filed by the plaintiff decree-holder 
for amending the decree by substituting the 
new plots was rejected by this Court in revi- 
sion on the wrong assumption that the appli- 
cation under Section 152, Civil P. C. could 
be invoked only for rectifying the clerical or 
arithmetical error and it could not be utilised 
for the purpose of amending the decree. As 
stated earlier the record shows that even the 
earlier application for amendment of the 
decree was not an application under S. 152, 
Civil P. C. but it was an application under 
Section 151, Civil P. C. Be that as it may, 
the fact remains that in the earlier revision, 
the court did not consider the point before 
us. The court did not exercise the jurisdic- 
tion conferred under Section 115, Civil P. C. 
on the simple ground that the application was 
under Section 152, Civil P. C. and not under 
Section 151, Civil P. C. In the present case 
before us, the question for consideration is 
whether by an application under Section 151, 
Civil P. C., the decree could be amended on 
account of the changed circumstances. This 
question was not considered in the order dated 
6th October, 1966. The application, there- 
fore, could not tc held to be barred by res 
judicata or even by constructive res judicata. 


27. For the foregoing discussion, we 
partly allow the second appeal and set aside 
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the judgment and decree of the Civil and 
Sessions Judge dated 5th January, 1966, and 
restore that of the trial cowrt except for plot 
No, 164. The revision application is, how- 
ever, dismissed. In the circumstances of the 
case, we direct the parties to bear their own 
costs. 


Order accordingly. 
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R. B. MISRA, J. 
‘ Rama Shanker, Appellant v. Bidhey Khan 
and another, Respondents. 
Second Appeal No. 3651 of 1966, D/- 
26-11-1975. 


(A) Civil P. C. (1908), O. 26, R. 12 — 
Suit for ejectment, arrears of rent and mesne 
profits —— Contract of tenancy, not proved — 
Decree for possession, if can be granted. 


Where in suit for ejectment, arrears of 
rent and mesne profits, the plaintiffs title to 
suit land was disputed and the title over the 
suit land was found te be with the plaintiff, 
a decree for possession could be granted on 
such a finding notwithstanding plaintiff's 
failure to prove contract of tenancy, when 
there was no question of prejudice to any 
party. AIR i966 SC 735 and (1903) ILR 
25 All 256 (FB) and (1903) ILR 25 All 498 
(FB), Followed. AFR 1971 Assam 155, Con- 


sidered. (Paras 11, 12) 
Cases Referred : Chronological Paras 
AIR 1971 Assam 155 12 


AIR 1966 SC 735 = (1966) 2 SCR 286 10 
(1903) ILR 25 All 256 = 1903 All WN 18 
(FB) 9 
(1903) ILR 25 All 498 = 1903 All WN 112 
(FB) 7 
Vishnu Sahai and B. Dayal, for Appel- 
lant; S. N. Pandey, for Respondents. 

JUDGMENT :— The present appeal by 
the plaintiff is directed against the judgment 
and decree of the 2nd Additional Civil Judge, 
Agta, dated {st November, 1966. 

2. The plaintiff filed a suit for eject- 
ment, arrears of rent and mesne profits 
against the defendants on the allegation that 
defendant No. 1 was his tenant in respect of 
the disputed open plot while defendant No. 2 
was the sub-tenant. The claim was resisted 
by the defendants on the allegation that the 
disputed plot belonged to defendant No. 2 
and defendant No. 1 had been in possession 
with his leave and licence. It was further 


"(Against decree of Rajeshwar Singh, 2nd 
Addl. Civil J. Agra, D/- 1-11-1966). 
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pleaded that he had, subsequently, surrender- 
ed his interest in favour of defendant No. 2 
and that defendant No. 1 had no interest 
whatsoever in the toll business carried on on 
this piece of land. 

3. The trial court accepted the plain- 
tiff’s case and decreed the suit. It definitely 
found that there was a relationship of land- 
lord and tenant between the parties and that 
the suit was neither barred by time nor ad- 
verse possession, that the suit was not barred 
by estoppel and acquiescence and that the de- 
fendants had not paid rent to the plaintiff. 
On appeal by the defendants, the lower ap- 
pellate court reversed the judgment and decree 
of the trial court holding that tke plaintiff 
had failed to prove the contract of tenancy, 
as set up by him. The plaintiff has now 
come up in second appeal to this Court to 
challenge the judgment and decree of the 2nd 
Additional Civil Judge, Agra. 

4. Sri K. C. Saxena, appearing for the 
appellant, raised two contentions : 

1. From the materials on the record, the 
contract of tenancy has been amply 
proved, but the lower appellate court 
has completely lost sight of the impor- 
tant documents and has illegally brand- 
ed some of the documents to be suspi- 
cious, and, 

2. In any case, even if the plaintiff has 


failed to prove the contract of tenancy, . 


he was entitled to a decree for posses- 
sion on the basis of title. 

5. As the appeal can be dispcesed of 
on a pure question of law, it is not necessary 
to probe into the first point raised by Sri 
Saxena. I, therefore, propose to decide the 
appeal on the legal point raised by Sri, Saxena. 


it is true that the plaintiff came to the Court . 


on the allegation that there was a contract 
of tenancy between him and the defendants. 
The trial court found in favour of the plain- 
tiff on the question of the contract of ten- 
ancy, but the lower appellate court reversed 
that finding and held that the plaintiff had 
failed tc prove the contract of tenancy. All 
the same, the lower appellate court found 
the title of the plaintiff over the land in dis- 
pute. The trial: court has also negatived the 
plea of adverse possession set up by the de- 
fendants and that finding of the trial court 
on the question of adverse possession has not 
been reversed or modified by the lower ap- 
pellate court with the result that the finding 
of the trial court on the question of adverse 
- possession and title will have to be accepted 
ag confirmed by the lower appellate court. 


§ Now, the question is whether the 
plaintiff can get a decree on the basis of title 
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even if he has failed to prove the contract of 
tenancy set up by him in the plaint. This is 
no more res integra and there’ are a number 
of Full Bench decisions of this Court and 
decisions of the Supreme Court as well. 


7. In Balmakund v. Dalu, (1903) ILR 
25 All 498 (FB) while dealing with the above 
question, the Full Bench held: 

“The fact that no distinct issue as to 
the plaintiff’s title had been framed could not 
be construed to the prejudice of the plaintiff 
in as much as the issue had in fact been tried, 
and it could not be said that the defendant 
had been in any way taken by surprise.” 

8. The case, in hand, stands on still 
better footing. In this case, there was a de- 
firite pleading inthe written statement denying 
the title of the plaintiff and the setting up 
of the title by the defendants themselves o2 
the basis of adverse possession. There were 
definite pleadings of the parties and the de- 
finite issue on the question of title and the 
trial court recorded findings on these issues. 
The finding of the trial court, as stated ear- 
lier, on the question of adverse possession 
was net reversed by the lower appellate court 
and in such a case, the Full Bench case will 
squarely apply and the plaintiff’s suit could 
be decreed on that basis. ` 

9, In Abdul Ghani v. Musammat 
Babni, (1903) ILR 25 Ail 256 (FB) the de- 
fendant denied the tenancy set up by the 
plaintiff and asserted that she had been in 
adverse possession for a period of seventeen 
years. The finding of the appellate court was 
that the plaintiff was the owner of the house 
and that the defendant occupied the house 
as a friend with the permission of the plain- 
tiff and that the defendant had never before 
this asserted her title to the house, and that 
her possession was permissive. On these find- 
ings, it was held by the Full Bench that the 
plaintiff was entitled to a decree for possession 
notwithstanding that ‘his case had been that 
the defendant was his tenant. 


10. In Bhagwati Prasad v. Chandra- 
maul, AIR 1966 SC 735 dealing with such a 
situation, the Supreme Court observed : 

“Undoubtedly if a party asks for a relief 
on a clear and specific ground, and in the 
issues or at the trial, no other ground is 
covered either directly or by necessary impli- 
cation, it would not be open to the said party 
to attempt to sustain the same claim on a 
ground which is entirely new. But in con- 
sidering the application of this doctrine to the 
facts of a particular case Court must bear 
in mind the other principle that considera- 
tions of form cannot override the legitimate 
considerations of substance. 
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- If a plea is not specifically made and yet 
it is covered by an issue by implication and 


the -parties knew that the said plea was in- 


volved in the trial, then the mere fact that 
the plea was not expressly taken in the plead- 
ings would not necessarily disentitle a party 
from relying upon it if it is satisfactorily 
proved ‘by evidence. The general rule no 
doubt is that the relief should be founded on 
pleadings made by the parties. But where 
the substantial matters relating to the title of 
both parties to the suit are touched, though 
indirectly or even obscurely, in the issues, and 
evidence has been led about them, then the 
argument that a particular matter was not 
expressly taken in the pleadings would be 
purely formal and technical and cannot suc- 
ceed in every case. What the court has to 
consider in dealing with such an objection is 
did the parties know that the matter in ques- 
tion was involved in the trial, and did they 
lead evidence about it? If it appears that 
the parties did not know that the matter was 
in issue at the trial and one of them has had 
no opportunity to lead evidence in respect of 
it, that undoubtedly would be a different 
matter. To allow one party to rely upon a 
matter in respect of which the other party 
did not lead evidence and has had no op- 
portunity to lead evidence, would introduce 
considerations of prejudice, and in doing jus- 
tice to one party, the Court cannot do in- 
justice to another.” 

In view of the principles laid down by the 
Supreme Court, the suit for possession was 
decreed on the basis of title although the 
plaintiff had failed to prove the contract of 
tenancy. The Supreme Court quoted with 
approval the aforesaid two Full Bench deci- 
sions. 


11. On an analysis of the various 


authorities, there is no manner of doubt that _ 


the Court can pass a decree for possession 
on the basis of title even if the plaintiff had 
failed to prove the contract of tenancy put 
up by him provided no prejudice is caused 
to the other side. In the instant case, both 
the parties led evidence on the question of 
title and there was a definite issue framed on 
the question of title. Therefore, there is no 
question of any prejudice being caused to the 
defendants. In these circumstances, the suit 
should have been decreed on the question of 
title though the plaintiff failed to prove the 
contract of tenancy. 

12. Learned counsel for the respond- 
ents, however, contended that in a suit for 
possession on the basis of a contract of ten- 
ancy, it was not at all necessary for the lower 
appellate court to record any finding on the 
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question of title or to decree the suit on the 
basis of title, and, in support of his conten- 
tion, he placed reliance on the Sibsagar Muni- 
cipal Board, Sibsagar v. Doval Chandra 
Barthakur, AIR 1971 Assam 155. There is 
no quarrel with the proposition of law laid: 
down in that case. In a suit on the basis of; 
the contract of tenancy, all that need be gone’ 
into is whether there is a contract of tenancy 
between the parties and if the plaintiff hadi 
failed to prove then the court could dismiss. 
the suit on that basis and it is not necessary 
to go further in, but in a case where the 
question of title has also been gone 
into and the parties were at issue on 
the point and the parties had led evi- 
dence, it is not necessary to direct the 
plaintiff to file another suit for possession on 
the basis of title and the suit can be decreed 
on the basis of the findings recorded by the 
courts below. The only guiding consideration 
is that no prejudice should be caused to the 
other side. In the instant case, I have already 
observed that there is no question of prejudice 
to any party. Law courts always abhor the 
multiplicity of suits. 

13. For the reasons giver. above, the 
appeal must succeed. It is, accordin gly, 
allowed. The judgment and decree of the 
lower appellate court is set aside and the 
plaintiff’s suit stands decreed, on the basis of 
title, only for possession over the disputed 
plot with costs. But as the suit is being 
decreed on the basis of title and the plaintiff 
has not been able to give definite evidence 
about the actual damages suffered by him, 
therefore, the plaintiff’s suit for the relief of 
mesne profits cannot be decreed and is dis- 
missed. The defendants may remove the con- 
struction set up by them on the disputed 
land within two months. 

Appeal allowed. 
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Nanak and others, Appellants v. Basanta 
and others, Respondents, 
Second Appeal No. 3627 of 1965, DJ- 
14-7-1975. 
(A) Civil P. C. (1908), S. 109 — Concar- 
rent finding of fact not disturbed in second 
appeal. AIR 1958 All 335, Dist. 


(Para 10) 


tt tt ee 
*(Against decree of T. N. Saxena 3rd Addl. 
Civil J., Meerut in Civil Appeal No. 301 

of 1965, D/- 28-8-1965). 
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(B) Civil P. C. (1908), S. 160 —— New piea 
tha¢ the plaint saffered from want of neces- 
sary €etails was not entertained: 

(Para 13) 

(€) Civif P. C. (1908), S. 47 — Decree 
directing restoration: of mali — Extent not 
being specife? im the decree, the Executing 
Court shoui¢ restore to the minimum extent 
mnecrssary. (Para 13) 
Cases Referred: Chronological 
ATR 1958 All 335 =: 1957 All LJ 822 11 


N. L. Gangoli, for Appellants; Standing 
Counsel, for Respondents. 


JUDGMENT :— This is a second appeal 
against the order dated August 28, 1965, of 
‘Shri T. N. Saxena, DT Additional Civil Judge, 
Meerut, dismissing the appeal of the appellants 
after confirming the decree of the trial court. 

2. The dispute between the parties re- 
ated to a nali; a rasta and a pulia detailed 
in the plaint. The case of the plaintiffs-res- 
pondents Nos, 1 ĉo 3 was that they used to 
irrigate their fields from the nali afcresaid 
but the defendants without any right had. 
demolished that nali and raised certain con- 
structions over it, with the result that plain- 
tiffs Nos, 1 to 3 were deprived of their right 
of irrigating their fields. It was also alleged 
that the rasta in dispute was a common testa 
which was enjoyed by the plaintiffs also but 
the defendants without any right had narrow- 
ed that rasta by making constructions over it. 
It was further alleged that the defendants 
without any right had demolished the pulia in 
dispute which had resulted in damage to the 
plaintiffs. On these allegations the plaintiffs 
claimed possession over the aforesaid nali and 
rasta and wanted the defendants to restore 
the status quo ante. They also wanted restora- 
tion of the pulia. They further wanted a 
permanent injunction restraining the defend- 
ants from interfering with the plaintiffs’ right 
of the use of the nali, rasta and pulia. Plain- 
tiffs Nos. 1 and 2 claimed Rs. 200/- each as 
damages from defendants Nos. 1 to 3 af 
other defendants founé Hable while plaintiif 
No. 3 claimed dameges to the extent cf 
Rs. 20/- from defendants Nos. 1 to 3 or other 
defendants found liable. 

3. The suit was filed against the pre- 
sent appellants defendants Nos. 1 to 3 and 
the present respondents Nos. 4 to 32. 

4. The suit was contested by defend- 
ant No. 2 alone. His defence was that the 
defendants had not demolished any nali or 
pulia as alleged in the plaint nor had the 
defendants narrowed any rasta of the plain- 
tiffs. It was also alleged that the nali in 
dispute had heen demolished by the Consoli- 
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dation authorities and the State of U. P.iwas 
a necessary party. The jurisdiction of the 
trial court was also challenged and it was fur- 
ther pleaded that none of the plaintiffs was 
entitled to any amount of damages. 

5, The trial court after taking evi- 
dence of the parties came to the conclusion 
that it had jurisdiction to try the suit, It 
was further held that plaintiffs-respondents 
Nos. 1 to 3 had failed to prove that the 
defendants had demolished any rasta or pulia 
or they had curtailed or narrowed down any 
rasta. It was further held that the State of 
U. P. was not a necessary party to the suit 
and the plaintiffs had failed to make out any 
case of damages. On these findings the trial 
court decreed the suit with respect to the 
restoration of the nali and dismissed the rest 
of the claim. 

6. Against the above decree defend- 
ants Nos. 1 to 3, the present appellants, filed 
an appeal in the Court below while plaintiffs- 
respondents Nos. 1 to 3 filed a cross-objec- 
tion against the portion of the aforesaid 
decree which had dismissed the plaintiffs’ 
claim. After hearing the learned counsel 
for the parties the Court below confirmed all 
the findings of fact arrived at by the trial 
Court and dismissed both the appeals of de- 
fendants-appellants Nos. 1 to 3 and the cross- 
objection of plaintiffs-respondents Nos. 1 to 
3. 


7. Against that order the appellants- 
defendants Nos. 1 to 3 have come up in 
second appeal before me. 


8. Nobody has appeared on behalf of 
the plaintiffs-respondents to contest this ap- 


9. I have gone through the record of 
the case with the assistance of the learned 
counsel for the appellants alone. After going 
through the record and giving the matter my 
anxious consideration I have come to the 
conclusion that the decree of the lower ap. 
pellate Court cannot be interfered with. 

10. The first contention raised be- 
fore me was that it has not been proved in 
the case that the plaintiffs-respondents Nos. 1 
to 3 had suffered any substantial damage 
and, therefore, no decree should have been 
passed by the Courts below with respect to 
the nali in dispute. There is a concurrent 
finding of fact of both the Courts below 
that the rali was in existence from which 
plaintiffs-respondents Nos. 1 to 3 used to 
irrigate their fields. There is further the 
concurrent finding of fact that this nali had 
been demolished by the defendants the pre- 
sent appellants and respondents Nos. 4 to 32. 
The above findings of fact cannot be challeng- 


1976 


ed in this second appeal, When the nali, 
Which used to irrigate the plaintiffs fields, 
had -been demolished by the present appel- 
tants -and respondents Nos.:4 to 32, it cannot 
be said that the plaintiffs respondents Nos. 1 
to 3 have not suffered any damage. ‘The 
plaintiffs have been deprived of their right of 
irrigating their fields from a nali which had 
been demolished by the appellants and res- 
pondents Nos. 4 to 32 and the Courts below 
were perfectly right in restoring the status 
quo ante. 

11. My attention was drawn to the 
tuling reported in Raj Singh v. Ch. Gajraj 
Singh, (1957 All LJ 822) = (AIR 1958 All 
335). This ruling is distinguishable on facts. 
The case in that ruling related to the nuisance 
caused by the starting of a bhatta and the 
smoke from the bhatta adversely affected the 
plaintiff's grove and caused damage to its trees 
and fruits. The present case is not a case of 
private or public nuisance. In the present 
case the defendants had demolished the nali 
from which the plaintiffs used to irrigate their 
fields and for which they had no right. The 
above ruling is, therefore, inapplicable to the 
facts of the present case. 

12. The second contention raised be- 
fore me was that the State of U. P. has not 
been impleaded. The plea taken by the ap- 
pellants in the written statement was that the 
nali had been demolished or changed by the 
Consolidation authorities and not by the ap- 
pellants and, therefore, the State of U. P. was 
a necessary party. It has been found as a 
fact by both the Courts below that the nali 
in dispute had been demolished by the ap- 
pellants and respondents Nos. 4 to 32 and 
not by the Consolidation authorities or any 
other public servant of the U. P. State. The 
U. P. State was, therefore, not a necessary 
party in the case and the contention on this 
point was rejected. 

13. The third contention raised before 
me was that the plaintiffs-respondents Nos. 1 
to 3 have not given the extent of the breadth 
of the nali whose restoration they want and, 
therefore, the decree was inexecutable. No 
such plea: was taken in the written statement 
filed by the appellants nor was any such plea 
taken by the appellants in the Court below. 
It is, therefore, not open to the appellants to 
raise an entirely new plea without taking it 
in the written statement. Further # will be 
open to the Courts below to see the extent of 
the nali to be restored in the execution pro- 
ceedings and the Court below will restore 
the nali to the minimum extent necessary in 
the case. This point is, therefore, also 
decided against the appellants. 
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14, There is no. force in this appeal 
and it is accordingly dismissed, but as nobody 
has. appeared on behalf of the respondents 
there will be no order as to costs, 
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T. S. MISRA, J. 

Sohan, Appellant v. Abdul Hameed Khan, 
Opposite Party. 

Second Appeal No. 59 of 1975, DJ- 11-9- 
1975.* 

(A) Limitation Act (1963), S. 5 — Ap- 
plication for condoning delay in filing ap- 
peal — Applicant must show not only suffi- 
cient cause for delay but also explain whole 
period of delay, day by day. (Para 2) 

(B) Limitation Act (1963), S. 5 — Ap- 
plication under S. 5 for condoning delay in 
filing appeal — Important considerations tc 
be borne in mind in dealing with application 
indicated, 

In dealing with an application under 
Section 5 for condoning delay in filing appeal 
beyond the prescribed period it is relevant 
to bear in mind two important considerations 
namely (1) the expiration of Hmitation for 
making appeal gives rise to a legal right in 
favour of the decree-holder to treat the decree 
as binding between the parties and this legal 
Tight should not be light-heartedly disturbed 
and (2) if sufficient cause for excusing delay 
is shown the applicant is not entitled as a 
matter of right to condonation of delay but 
discretion is given to the court to condone 
delay and admit appeal. AIR 1962 SC 361, 
Rel. on. (Para 2) 

(C) Limitation Act (18963), S. 5 — Proof 
of sufficient cause is condition precedent for 
exercising jurisdiction under S. 5 — ‘Scope of 
enquiry after proof of sufficient cause indi- 
cated. l 

The proof of a sufficient cause is a con- 
dition precedent to the exercise of jurisdic- 
tion under Section 5 and this aspect natu- 
rally introduces the consideration of all rele- 
vant facts and it is at this stage that the 
diligence of the party or its bona fides may fall 
for consideration but the scope of enquiry 
while exercising discretionary power after 
sufficient cause is shown would naturally be 
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“(Against decree of Dist. Judge, Bahraich, 

in Civil Appeal No. 136 of 1972, Dj- 
6-12-1974). . 
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limited only to such facts as the court may 
regard as relevant. (Para 2) 

{D) Limitation Act (1963), S. 5 and S. 14 
-—~- Combined effect of when to be considered 
indicated — Application to be decided only 
under S. 5 — Considerations material and re- 
levant under S. 14 cannot to same extent and 
manner be invoked. 

Considerations of bana fides and due dili- 
gence are always material and relevant when 
dealing with applications under Section 14 
and in dealing with such applications the 
court is called upon to consider the effect of 
the combined provisions of Sections 5 and 14 
and therefore considerations which have been 
expressly made material and relevant by the 
provisions of Section 14 cannot to the same 
extent and in the same manner be invoked 
in dealing with applications which fall to be 
decided only under Section 5 without refer- 
ence to Section 14. (Para 4) 

(Œ) Civil P. C. (1908), S. 166 — Limita- 
tion Act (1963), S. 5 — Exercise of discretion 
under S. 5 by appellate Court — High Court 
in second appeal when would interfere mdi- 
cated. 

Where the discretion under Section 5 has 
been exercised by the appellate court in a 
sound and reasonable way the High Court will 
not interfere in second appeal but if the 
court below does not exercise its discretion 
at all or exercises it capriciously or arbitrarily 
or without proper material to support iis 
decision the High Court will interfere in se- 
cond appeal. (Para 4) 

(Œ Civil P. C. (1908), S. 100 and O. 21, 
R. 32 — Limitation Act (1963), S. 5 — 
ÐDecree-holders execution application under 
R. 32 against B allowed by Mounsif — In- 
competent revision to High Court by B with- 
grawn for filing appeal before District Judge 
-— Copy of Mumnsif’s order for filing appeal 
pot obtained promptly — Appeal filed after 
timitation —- Discretion by appellate Court in 
refusing to condone delay under S. 5 held 
was properly exercised — High Court would 
not interfere in second appeal. 

@aras 1, 4) 
Cases Referred : Chronological Paras 
AIR 1962 SC 361 = (1962) 2 SCR 762 2 

U. C. Srivastava, for Appellant; Akhtar 
Husain, for Opposite Party. 

JUDGMENT :— This appeal arises in 
the following circumstances. The plaintiff- 
opposite party filed an application under 
` Order 21, Rule 32 of the Code of Civil Pro- 
cedure praying that Sohan the present appel- 
lant be imprisoned and his property be attach- 
ed for disobeying the decree for permanent 
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injunction passed against him in Suit No. 27 
of 1955 on 6th July, 1965. That applicatio 
was allowed by a learned Munsif Bahraich on 
25th October 1971. Against that order a 
revision (No. 262 of 1971) was filed on 23-11- 
1971. That revision was disposed of by an 
order dated 5th September 1974. The coun- 
sel for the revisionist stated before this Court 
on 5th September 1974 that he may be per- 
mitted to withdraw the revision petition and 
that he would file later an appeal in the 
Court of the District Judge. Permission to 
withdraw the revision petition was given sub- 
ject to payment of the cost of the opposite 
party. It was made clear that the order 
would not affect the rights of the decree- 
holder to agitate the plea of limitation when 
the appeal before the District Judge was filed. 
The memo, of revision was returned to the 
applicant on Sth November, 1974. He 
applied for a certified copy of the order 
of the learned Munsif on 6th November, 
1974 but the application was returned to him 
on the same date. He then applied for the 
certified copy on 30th November, 1974. That 
copy was ready for delivery on 2nd Decem- 
ber, 1974 and was actually delivered to the 
applicant on 3rd December, 1974. The ap- 
peal was then filed on 4th December, 1974. 
Along with the memo. of appeal an applica- 
tion under Section 5 of the Limitation Act 
was also filed praying for the condonation 
of the delay in filing the appeal alleging that 
on legal advice he had preferred a revision 
before the High Court but during the course 
of arguments in the revision on 5th Septem- 
ber, 1974 when it was objected that an appeal 
should have been filed against the order the 
applicant’s counsel made the statement with- 
drawing the revision petition and advised the 
applicant that he should obtain a certified 
copy at Bahraich and file the appeal there. 
The applicant, therefore, made an application 
for certified copy but the folio was returned 
to him on ‘the ground that the record had 
not been received back from the High Court. 
The learned District Judge rejected this ap- 
plication on the ground that the applicant 
could have obtained a copy of the original 
order of the Munsif from the High Court 
where the file was pending but he did not 
do it. He also observed that the applicant 
was adopting dilatory tactics by getting the 
execution proceedings stayed by filing a revi- 
sion in the High Court whereas under law 
only an appeal could lie. Having rejected 
the application under Section 5 of the Limi- 
tation Act the appeal was also summarily 
rejected as being barred by time. Aggrieved, 
the appellant has now come up to this Court 










-on Second Appeal. 
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inasmuch as the applicant had made out suf- 
ficient grounds for condoning the delay in 
filing the appeal before the District Judge 
the appellate court below erred in not con- 
doning the delay and in rejecting the appeal 
as being barred by time. The submission was 
that the appellant had been acting under legal 
advice and, therefore, the time spent in pro- 
secuting the revision before this Court and 
in obtaining the certified copy in the manner 
stated above should have been taken to be 
sufficient ground for condoning the delay. I 
find no merit in this contention. It is a settled 
law that the applicant had to show sufficient 
cause not only for not filing the appeal within 
the period of limitation prescribed by law but 
to explain the delay made thereafter day by 
day. The explanation must therefore cover 
the whole of the period of delay. It is equal- 
ly settled that in construing Section 5 of the 
Limitation Act it is relevant to bear in mind 
two important considerations, namely, (1) the 
expiration of the period of limitation presc- 
ribed for making an appeal gives rise to a 
right in favour of the decree-holder to treat 
the decree as binding between the parties and 
this legal right which has accrued to the 
decree-holder by lapse of time should not be 
light-heartedly disturbed, and (2) if sufficient 
cause for excusing delay is shown discretion 
is given to the court to condone delay and 
admit the appeal. It is pointed out in Ramlal 
v. Rewa Coalfields Lid., (AIR 1962 SC 361) 
that even after sufficient cause has been shown 
a party is not entitled to the condonation of 
delay in question as a matter of right. The 
proof of a sufficient cause is a condition pre- 
cedent for the exercise of the discretionary 
jurisdiction vested in the court by Section 5. 
This aspect of the matter naturally introduces 
the consideration of all relevant facts and it 
is at this stage that diligence of the party 
or its bona fides may fall for consideration: 
but the scope of the enquiry while exercising 
the discretionary power after sufficient cause 
is shown would naturally be limited only to 
such facts as the court may regard as rele- 
vant. It cannot justify an enquiry as to 
why the party was sitting idle during all the 
time available to it. Considerations of bona 


fides or due diligence are always material and. 


relevant when the court is dealing with ap- 
plications made under Section 14 of the Limi- 
tation Act. In dealing with such applications 
the court is called upon to consider the effect 
of the combined provisions of Sections 5 and 
14. Therefore, considerations which have 
been expressly made material and relevant by 
the provisions of Section 14 cannot to the 
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same extent and in the same manner be ia- 
voked in dealing with applications which fall 
to be decided only under Section 5 without 
reference to Section 14. 


3. In the case in hand, the appellate 
court below found that the applicant was 
negligent in obtaining the certified copy of the 
order passed ‘by the trial court. It was ob- 
served that the applicant could have obtained 
a certified copy of that order by making a 
proper application to that effect in this Court 
where the original file had been received in 
connection with a revision petition. 


4. The other ground on which the 
appellate court below refused to exercise the 
discretion was that the applicant had adopt- 
ed dilatory tactics by getting the execution 
proceedings stayed by filing the revision peti- 
tion in the High Court. The bona fides of 
the applicant were also thus doubted. The 
appellate court below, therefore, refused ro 
exercise the discretion in favour of the ap- 
pellant. If the appellate court below refused 
to admit the appeal holding in exercise of its 
discretion that there was no sufficient cause . 
for not preferring the appeal within the time 
prescribed that would be no ground in second 
appeal. The principle is that where the dis- 
cretion has been exercised by the court below 
in a sound and reasonable way, the High 
Court would not interfere in second appeal. 
But if the court below does not exercise its 
discretion at all or exercises its discretion 
capriciously and arbitrarily or without proper 
legal material to support its decision, this 
Court would interfere with that order in se- 
cond appeal. In the instant case, it could 
not be made out that the appellate court 
below had exercised the discretion arbitrarily 
or capriciously. JI, therefore, find no reason 
to interfere with the same. The appellant 
having failed to make out a sufficient ground 
for condoning the delay the application under 
Section 5 of the Limitation Act was tichtly 
rejected. That being so, the appeal filed by 
him before the learned District J udge was 
obviously barred by time and was correctly 
rejected summarily. 


_5. There is no merit in this appeal, 
It is accordingly dismissed with costs. 


Appeal dismissed. 
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Chandradhan Singh and „others, Peti- 
tioners v. Regional Transport Authority, 
Varanasi and others, Respondents.. 


Civil Mise Writ No. 10770 connected with 
Nos. 10791 and 10769 of 1975, DJ- 27-11- 
1975, ‘ 


(A) Motor Vehicles Act (1939), S. 48 — 
Refusal to grant permit — Issue of permit 
refused after granting temporary permit for 
mini-buses and asking applicant to produce 
documents for the vehicles for issuing permit 
— Validity — Estoppel. á 

Temporary permit was granted to A 
for running mini-buses and he wa asked te 
produce valid documents for the vehicles for 
issuing the permits. On the faith of the 
grant of the permit A purchased vehicles for 
a large sum of money and submitted the 
documents. In the meanwhile the R. T. A. 
resolved as a matter of policy to issue no 
permits to anyone and issue of permit were 
refused to A. Held: the refusal to issue per- 
mit after granting it was invalid, firstly, as 
the resolution not to grant further permits 
did not apply to A to whom permits had al- 
ready been granted, and secondly, the issue 
of a permit after granting it is merely minis- 
terial matter. It is well settled that the 
R.: T. A. in the matter of grant of permits 
exercises judicial powers and a judicial order 
once passed cannot’ be reviewed by him un- 
less there is specific power in that: behalf. 
AIR 1975 SC 1805, Rel. on. - (Para 4) 

' Tt is very doubtful if the policy resolu- 
tion of the type passed by the R. T. A could 
be validly passed by it. The R. T. A while 
dealing with the applications for grant of per- 
mits acts as a’ quasi-judicial authority. It 
has to deal with each application according 
to its own merits as and when it is made. 
The R. T. A cannot say that it will not en- 
tertain any application for reason of policy 
decision. The policy may be decided by the 
Government but certainly the quasi-judicial 
body like the R. T. A cannot lay down as a 

matter of policy not to entertain any applica- 
tion for permit. 


A having changed his position, after 
the grant of permit, by incurring expenses im 
purchasing vehicles, after the grant of the 
permit, the R. T. A. would be estopped from 
saying that no permit should be issued to 
him. AIR 1971 SC 1021, Rel. on. 

(Para 5-A) 

The same principle will apply where the 
R. T. A. informed B that permits can be 
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granted-to him if the bus is produced before 
the R. T. A: and B purchased the bus and 
produced the relevant papers. ‘-* (Para 6) 
Cases Referred : Chronological Paras 
AIR 1975 SC 1805 = 1975 UJ (SC) 687 4 
AFR 1971 SC 1021 = (1970) 3 SCR 854 5-A 
AIR ‘1969 SC 329 = (1969) 1 SCR 868 8 
AIR 1968 SC 718 = (1968) 2 SCR 366 5-A 


R. A. Sharma, for Petitioners; Standing 
Counsel, for Respondents. 

ORDER :— In this and in the connected 
writ petitions a common question arises on 
similar facts and hence they are being dis- 
posed of by this common judgment. 

2; In this writ petition there are feur 
petitioners. The facts of the cases of peti- 
tioners Nos. 1 and 2 Chandradhan Singh and 
Bhagwati Prasad are identical while the facts 
of the cases of the remaining two petitioners 
Vinod Kumar Goel and Sobhnath Singh are 
slightly different. The petitioners Nos. 1 and 
2 shall hereinafter be referred to as the peti- 
tioners first set and the petitioners Nos. 3 and 
4 shall be referred to as the petitioners second 
set, : 

3. Dealing with the cases of the peti- 
tioners first set, it appears that the: Regional 
Transport Authority (hereinafter referred to 
as the R. T. A.) in its meeting held on 17/21 
September, 1973 decided to grant mini~-bus 
(contract: carriage) permits for Varanasi 
Region. It decided to grant 10 permits for 
Varanasi district and 5 contract carriage per-. 
mits for each of the four districts, viz. Mirza- 
pur, Ghazipur, Ballia and Jaunpur. In its 
meeting held on 23rd April, 1975 the R. T. A. 
granted permits to certain applicants who had 
already mini-buses in their possession. AS 
such applicants were not sufficient in number, 
the full quota of the permits was not ex- 
hausted. After that meeting the petitioners 
applied for the grant of temporary mini bus 
(contract carriage) permits on 17th June and 
28th June, 1975. They in their applications 
mentioned the chassis number, the engine 
number and the model of the mini-buses, 
which they had arranged to purchase. Two 
temporary permits were granted to them for 
Varanasi Region from Ghazipur Centre of 
operation. Later on 9th July, 1975 the peti- 
tioners were asked to produce valid docu- 
ments of vehicles registration in their names 
so that the necessary permits should be issu- 
ed to them. Before, however, the documents 
could be produced the R. T. A. in its meeting 
held on 6th August, 1975 considered the 
policy regarding the issue of contract carriage 
permits for mini-buses and resolved that no 
further permits should be granted to any. 
one. The petitioners thereafter submitted the. 
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documents in respect of the vehicles registered 
in their names but because of the resolution 
passed by the R. T. A. on 6th August, 1975 
the permits were not issued to them. The 
petitioners are aggrieved and have prayed for 
a writ of mandamus commanding the res- 
pondents to issue necessary permits to them. 
They have also prayed for a writ of certiorari 
quashing the resolution passed by the R. T. A. 
on 6th August, 1975. 


4, Now it is not disputed that tem- 
porary permits had been granted to the peti- 
tioners. This is clear from the letter of the 
R. T. A. dated 9th July, 1975 issued to the 
petitioner No. 1 Chandra Dhan Singh, which 
is in the following words :— 


“Please refer to your application dated 
13-6-1975 in connection with issue of tem- 
porary mini-bus permit for 4 months. In 
this connection you are hereby informed that 
a temporary permit for 4 months has been 
sanctioned to you as such you are hereby 
directed to produce the documents of the 
vehicle duly registered in your name so that 
permit be issued accordingly.” 

What remained was only the formal issuance 
ef a permit and that could be done only on 
the production by the petitioners of the re- 
levant documents with regard to the mini-bus 
yehicles duly registered in their names. No 
time limit was fixed for the production of the 
documents. The petitioners have stated that in 
pursuance of the sanction of permits in their 
favour they have purchased mini-buses from 
TATA Mercedez Benz cosfing them over a 
Jac of rupees each including the bus bodies 
constructed on the chasis. It has been further 
stated by them that on or about August 25, 
1975 the petitioners approached the Secre- 
tary, R. T. A. for the issue of temporary 
permits to them but the’ Secretary gave an 
evasive reply and kept on postponing the issue, 
without issuing the permits or giving a reply 
in writing. These averments have not been 
denied. What is stated in the counter-affi- 
davit is that because of the resolution passed 
by the R. T. A. placing a ban on the issue of 
permits, no permits could be issued to them. 
In my opinion, the stand taken by the ‘respond. 
ents is highly unreasonable and illegal. The 
permits had already been sanctioned in favour 
of the petitioners and what was left was only 
the ministerial ‘act of issuing ‘the permits. 
Therefore, the case of, the petitioners, would 
not -be covered by’ thé ‘policy résolution pas- 
sed by the R. T. A. on 6th” August, ‘1975, 
banning the, grant of further permits.. So far 
as the petitioners are concerned, the, permits 
had already been granted to them and the 
order granting permit had! not been ‘cancelled: 
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Indeed, an order cancelling the permits could 
not be passed because that- would amount to 
review of the order, which power the R. T. A. 
did not possess. Jt is well settled that the 
R. T. A. in the matter of grant of permits 
exercises judicial powers and a judicial order 
once passed cannot be reviewed unless there 
is specific power in that behalf. The ban 
imposed by the R. T. A. was on the grant of 
permits and not on the issue of permits al- 
ready granted. The Supreme Court in 
Kundur Rudrappa v. Mysore Revenue Appel- 
late Tribunal, (AIR 1975 SC 1805) has ob- 
served in paragraph 5 :— 


“Issuance of the permit is only a minis- 
terial act necessarily following the grant of 
the permit.” 


The R. T. A. having already granted the per- 
mit could not withhold the-issuance of permit 
because of the policy resolution of 6th 
August, 1975. 


5. So far as the question of the policy 
resolution of 6th August, 1975 is concerned, 
it is very doubtful if the policy resolution of 
the type passed by the R. T. A. could be 
validly passed by it. The R. T. A. while deal- 
ing with the applications for grant of permits 
acts as a quasi-judicial authority. It has to 
deal with each application according to its 
own merits as and when it is made. The 
R. T. A. cannot say that it will not entertain 
any application for reason of policy decision. 
The policy may be decided by the Govern- 
ment but certainly the quasi judicial body 
like the R. T. A. cannot lay down as a matter 
of policy not to entertain any application for 
permit. However, I do not propose to ex- 
press any final: opinion on this question be- 
cause the petitioners have’ succeeded on the 
ground that in spite of the policy resolution, 
they were entitled to permits. 

S-A. ‘That apart, the petitioners acting 
on the sanction order had acquired vehicles 
at a huge cost which could not be put to any 
other use except for plying on hire. The’peti- 
tioners have therefore, definitely changed their 
position to their prejudice -acting on the re- 
presentation made by the respondents, namely; 
that a permit to each had been sanctioned 
and they were, threfore, estopped from saying 
that no permit' could be issued to them be- 
cause of any policy decision. In’ Union of 
India v. Anglo Afgari ‘ Agencies, (AIR 1968 
SC 718) the Supremé ‘Court has ‘held that 
where a person has acted upon the’ represen- 
tations made in an Export Promotion’ Scheme, 
that- import licence upto ‘the value of the 
goods exported would be issued ‘and ‘had im- 
ported 'godds, his claim-for: impoit licence ‘for 
the maximum value permissiblé“by“the- Schem3 
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could not be arbitrarily rejected. This view 
has recently been affirmed by the Supreme 
Court in Century Spinning and Weaving Co. 
Ltd. v. Ulbasnagar Municipal Council, (AIR 
1971 SC 1021) where it has been held in 
paragraph 11 :— l 

“Public bodies are as much bound as pri- 
vate individuals to carry out representations 
of facts and promises made by them relying 
on which other persons have altered their 
positions to their prejudice.” 

6. So far as the case of the petitioners 
second set is concerned, unlike the case of 
the petitioners first set, permits were not 
actually sanctioned to them but in response 
to their applications, the following Jeiter was 
sent to them on 16th May, 1975: 


“With reference to your application dated 
13-5-1975 regarding issue of Mini Bus permit 
you are hereby informed that a Mini Bus 
permit can be issued if you produce the Mini 
Bus in our office for inspection along with 
the papers.” 3 
The petitioners’ case is that acting on this 
representation they acquired one mini bus each 
and produced them for inspection in the 
office of the R. T. A. but because of the 
policy decision taken in the meantime permits 
were not granted to them. In my opinion, 
that is also a case of clear estoppel. They 
had been, as it were, assured that if they pro- 
duce the mini-buses in the office of the 
R T. A. for inspection along with the papers, 
a permit will be granted to them. Acting on 
this representation, the petitioners have spent 
a huge sum of money on the purchase of 
mini-bus chasis and setiing up bodies thereon. 
The R. T. A, in my opinion, was clearly 
estopped thereafter from going back on its 
representation. 

T For the reasons already indicated 
in the case of the petitioners first set, in my 
opinion, they are also entitled to permit as- 
much as the petitioners first set. 

8. It was then argued on behalf of 
the respondents that the petitioners had ap- 
plied for a temporary permit for a period of 
four months only and that period having been 
expired, those applications have become in- 
fructuous. This stand is again incorrect. The 
period of four months for which the permit 
was sought would, in my opinion, commence 
from the date when the permit was actually 
issued and not from the date of the applica- 
‘tion or the date of the grant of permit. This 
view finds full support from a decision of 
the Supreme Court in Maharashtra State Road 
Transport Corporation v. Balwant Regular 
Motor Service Amravati, (AIR 1969 SC 329) 
where it. has been. heki :-~ =>, 


Santosh Kumari v. Ashok Kumar - 


ALR. 


“In the absence of any express statutory 
provisions it must be taken that the date of 
the commencement of the period of the per- 
mit would be the date from which the permit 
is actually issued.” 


9, For all these reasons the petitions 
succeed and are allowed. The respondents 
are directed to issue permits to the petitioners 
after satisfying themselves with regard to the 
roadworthiness of the vehicles and the rele- 
vant documents of registration etc. In the 
circumstances, however, I make no order as 
to the costs, 

Petition allowed. 
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Smt. Santosh Kumari, Applicant v. Ashok 
Kumar and another, Opposite Parties. 

Civil Revn. No. 1336 of 1975, D/- 25-11- 
1975.9 

(A) Special Marriage Act (1954), S. 25 — 
Civil P. C. (1908), Order 1, Rule 10 — 
Hindu Marriage Act (1955), S. 11 — Applica- 
tion by C against A under S. 11 for decree 
of nullity on ground that on date of marriage 
A had already wife living — Application by 
A against B under S. 25 for decree of nullity 
on ground that on date of marriage B was 
pregnant by other person — C held was not 
necessary party to proceeding under S. 25. 

Where the wife C filed an application 
against A under Section 11 for a decree of 
nullity on the ground that on the date of their 
marriage A had already a spouse living and 
subsequently C made an application to be 
impleaded as a party to the application filed 
by A against B for a decree of nullity on the 
ground that on the date of their marriage .B 
was pregnant by some'person other than A 
it was held that C was not a necessary party 
to the proceeding under Section 25 because 
as the marriage of A and B was voidable the 
status of A vis-a-vis C on the date of their 
marriage would not be affected by a sub- 
sequent decree of annulment under Section 25 
and under Section 44, Evidence Act it would 
be open to C to challenge the decree of nullity 
under Section 25 as obtained by fraud or 
collusion while prosecuting her application 
under Section 11. . (1939) 4 All ER 260 and 
(1953) 2 All ER 1381, Rel. on. 
i (Paras 1, 2, 3, 4) 
Cases Referred : Chronological Paras 
(1953) 2 All ER 1381 = (1954) 1 QB 279 3 


°(Against order of Umesh Chand, Ist 
Addi. Dist. J., Meerut, D/- 28-7-1975). 7 
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(1939) 4 All ER 260 = 56 TLR 110 3 


A. K. Yog, for Applicant; S. N. Agarwal, 
for Opposite Party. 

ORDER :— The opposite party No. 1 
Ashok Kumar Anand made an applicatton 
under Section 25 of the Special Marriage Act 
against opposite party No. 2, Smt. Salma, 
praying for a decree of nullity on the ground 
that the opposite party No. 2 was married to 
apposite party No. 1 on the 14th February, 
1975, and that at the time of marriage she 
was pregnant by some person other than op- 
posite party No. 1. During the pendency of 
the aforesaid application Smt. Santosh Kumari 
the applicant in the present revision made an 
application for being impleaded as a party in 
the case. Her case was that she had been 
married according to Hindu rites to opposite 
party No. 1 on 14th February, 1975. She 
too has filed an application under Section 11 
of the Hindu Marriage Act for being granted 
a decree of nullity on the ground that on 
14th February, 1975, when the opposite party 
No. 1 married her he had already a spouse 
living on that date. The case of Smt. Santosh 
Kumari for being impleaded was that since 
she had already made an application under 
Section 11 of the Hindu Marriage Act on the 
ground referred to above, the decree that may 
be passed in proceedings under Section 25 of 
the Special Marriage Act was likely to affect 
her interest and as such it was desirable that 
before passing any decree she may be given 
an opportunity of being heard. This applica- 
tion was dismissed by the I Additional District 
Judge Meerut, by his order dated 28th July, 
1975. The present revision has been directed 
against this order. 


2. It was urged by learned counsel for 
the applicant that the application under Sec- 
tion 25 of the Special Marriage Act has been 
filed by opposite party No. 1 in order to ob- 
tain a collusive decree and if such a decree 
is allowed to be passed behind the back of 
the applicant, it is likely to affect prejudicial- 
ly her own application made under Section 11 
of the Hindu Marriage Act which is pending 
at Budaun. Reliance was placed on the fact 
that opposite party No. 2 was not putting any 
contest in the application. My attention was 
invited to clause (c) of the first proviso to 
Section 25 of the Special Marriage Act which 
is to the effect that the court shall’ not grant 
a decree in the case specified in clause (ii) 
of that section unless it is satisfied that mari- 
tal intercourse with consent of the petitioner 
has not taken place since the discovery by the 
petitioner of the existence of the grounds for 
a decree. My attention was also invited to 
Section 34 (1) (d) of the Special: Marriage Act 
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which provides that in any proceeding under 
Chapter V or Chapter VI, whether defended 
or not, if the Court is satisfied that the peti- 
tion is not presented or prosecuted in collu- 
sion with the respondent, then and in such a 
case but not otherwise the court shall grant 
the decree prayed for. It was urged that if 
the applicant is made a party to the applica- 
tion of opposite party No. 1, she would be in 
a position to bring these facts to the notice 
of the Court so that no decree may be passed 
in favour of respondent No. 1. I am not 
very much impressed by this line of submis- 
sion inasmuch as clause (c) of the first pro- 
viso to Section 25 as well as Section 34 (1) (@ 
of the Special Marriage Act enjoins a duty 
upon the court to be satisfied in respect of 
the requirements referred to therein before 
passing a decree and I have no manner of 
doubt that the Court below before passing a 
decree will certainly look into the relevant 
provisions even though the applicant is not 
there to bring them to its notice. 


3. Coming to the question as to whe- 
ther the applicant was a necessary party to 
those proceedings, it was urged that since an 
application under Section 11 of the Hindu 
Marriage Act filed by her was already pend- 
ing it was expedient in the ends of justice 
that she may be added as a party in the ap- 
plication filed by opposite party No. 1 under 
Section 25 of the Special Marriage Act. In 
my opinion, this submission too cannot be ac- 
cepted. The application which has been made 
by opposite party No. 1 is not under Sec- 
tion 24 of the Special Marriage Act but 
under Section 25 of the Act. It would be 
seen that Section 24 deals with a decree of 
nullity in respect of void marriages whereas 
Section 25, in respect of voidable marriages. 
The distinction between a void and voidable 
marriage is obvious. In Re Raves: Eaves v. 
Eaves, (1939) 4 All ER 260 it was held :— 


“Be that as it may, the marriage is valid 
until it is annulled by a decree of the Court, 
and transactions which have taken place dur- 
ing the marriage on the footing that .it is. 
subsisting, or in direct contemplation of a 
marriage which afterwards takes place, cannot 
be affected by a subsequent decree of annul- 
ment. I need hardly add that quite different 
considerations would apply were the marriage 
void, and not merely voidable.” 

Similarly, in R. v. Algar, (1953) 2 All ER 
1381 it was held :— 


“But impotence only makes a marriage 
voidable. Until it has been avoided at the 
suit of the aggrieved party it will be regarded 
by every court as valid and subsisting. The 
parties are husband and wife till, a decree has 
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been pronounced, and if one party dies before 
or without one-being obtained the other is the 
widow or widower of the deceased.” 


4. The question which would be re- 
levant in the application made by Smt. 
Santosh Kumari under Section 11 of the 
|Hindu Marriage Act would be whether on 
14th February, 1975, when she was married 
to opposite party No. 1 the said opposite 
lparty had a spouse living. Even if in the 
application under Section 25 of the Special 
Marriage Act the applicant is not made a 
party and a decree is passed, the status of op- 
posite party No. 1 vis-a-vis the applicant on 
{4th February, 1975, would in view of the 
aforesaid decisions, be not different. That 
apart, Section 44 of the Evidence Act, in 
my opinion, completely safeguards the inter- 
est of the applicant. The decree that may 
ultimately be passed under Section 25 of the 
Special Marriage Act would be one as con- 
templated by Section 41 of the Evidence Act. 
Section 44 of that Act provides that any party 
to a suit or other proceeding may show that 
any judgment, order or decree which is rele- 
vant under Section 40, 41 or 42, and which 
has been proved by the adverse party, was 
delivered ‘by a Court not competent to deliver 
lit, or was obtained by fraud or collusion. 
On a decree being passed under Section 25 
of the Special Marriage Act if the case of the 
applicant be that the said decree was obtain- 
ed by fraud or collusion, it would always be 
open to her to establish it while prosecuting 
her own application under Section 11 of the 
Hindu Marriage Act. For all these reasons 
{ am of opinion that the court below cannot 
be said to have committed ary error such 
as contemplated by Section 11£ of the Civil 
P. C. which may justity interference with its 
order. 























5. In the result, the revision fails and 
is accordingly dismissed but in the circum- 
stances of the case there will be no order as 
to costs. The record of the Court below 
shall be sent down forthwith. 

ey Revision dismissed. 
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(A) Land Acquisition Act (1894), Ss. 6, 
17 — U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S$. 122-C — U. P. 
Zamindari Abolition and Land Reforms Rules 
1952, R. 115-L — Requirements under the 
U. P. Act and Rules are not conditions pre- 
cedent to the acquisition under the Land 
Acquisition Act. 


Where land .is acquired under the Land 
Acquisition Act, for a purpose envisaged by 
Section 122-C of the U. P. Zamindari Aboli- 
tion and Land Reforms Act 1951, the pro- 
visions of the Land Acquisition Act alone 
will apply. The requirements of the said Sec- 
tion 122-C or of the Rule 115-L of the U. P. 
Zamindari Abolition and Land Reforms Rules 
are not conditions precedent to the acquisition 
under the L. A. Act. AIR 1963 SC 1077; AIR 
1964 SC 1217; AIR 1968 SC 1223, Rel. on. 

(Para 8) 

Though there may be provisions relating 
to acquisition of land in a statute, they do 
not affect or control the acquisition of land 
under the Land Acquisition Act, even if the 
acquisition is for purpose under that statute. 
The provisions of the statute cannot be con- 
strued as imposing a condition precedent to 
the acquisition under the Land Acquisition 
Act. (Para 10) 

(Œ) Land Acquisition Act (1894), S. 6 — 
Declaration that land is needed for a public 
purpose — Conclusiveness. 


The question whether the land sought to 
be acquired is or is not genuinely needed for 
the public purpose can only be examined by 
the Court, if it is established that the action 
of the Government was fraudulent or in 
colourable exercise of power or mala fide. 

(Para 13) 


(C) Land Acquisition Act (1894), S. 17 — 
Object and effect of. AIR 1974 Kant 158, 
Dissented. 


The application of S. 17 has the result 
of depriving the petitioners of the opportunity 
of filing objections to the acquisition of their 
land under Section 5-A. (Para 14) 

The question of urgency is a matter for 
the subjective satisfaction of the Government 
and it is not open to the Courts to examine 
the propriety or correctness of the satisfaction 
of an objective appraisal. of facts. Opinion of 
the Government can be challenged “as ultra 
vires in a Court of law, if. it can. be.shown 
that the Government never applied- its mind 
to-the ‘matter or that: action of the Govern- 
ment ne fide... AIR 1967 SC- 1081, Rel. 
om. . 4 7°: soi ++ {Para 15) 

: The conclusion of the Government: that 
thére--is: urgency, ‘though -not conclusive, is 
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entitled to great weight. AIR 1971 SC 1033, 
Rel. on. tg (Para 15) 


Providing of house sites fo houseless 
members of the weaker section of the society 
is surely a matter of urgency in a welfare 
state. AIR 1974 Kant 158, Diss. from. 

(Para 16) 

The object of both sub-sections (1) and 
(1-A) is to enable the Government, in cases 
of urgency, to direct the Collector to take 
possession of the land acquired even before 
the award of compensation has been made. 
Once the Government is satisfied that the case 
is one of urgency, it can, under sub-sec. (1), 
direct the Collector to take possession of waste 
or arable Jand and, under sub-section (1-A) 
direct the Collector to take possession of other 
than waste or arable land if the land is 
acquired for on in connection with sanitary 
improvement or planned development. 

(Para 17) 

A notification saying that, in the opinion 
of the Government, the provisions of sub- 
sections (1) and (1-A) are applicable to the 
land cannot be struck down on the ground 
of non-application of the mind merely be- 
cause Government has not examined and 
determined the nature of each plot or parcel 
of land. (Para 17) 

(D) Land Acquisition Act (1894), S. 17 
— Arable land — Meaning of Bhumidasi plot 
— Presumption. 

Arable land means land which is main- 
ly used for cultivation and for raising crops. 
It includes not only land capable of cultiva- 
tion but also land actnally cultivated. AIR 
1968 SC 870; AIR 1967 SC 1081, Rel. on. 

(Para 19) 

The normal presumption is that a Bhumi- 

dari plot is arable piece of land. (Para 20) 


Cases Referred: Chronological Paras 
AIR 1974 Kant 158 = (1974) 2 Kant LJ 134 
16 


AIR 1971 SC 1033 = (1971) 3 SCR 871 15 
AIR 1970 SC 984 $2 
AIR 1968 SC 870 = (1968) 2 SCR 267 19 
AIR 1968 SC 1223 = (1968) 3 SCR 207 9 
AIR 1967 SC 1081 = (1967) 1 SCR 373 15, 
17, 19 

AIR 1964 SC 1217 = (1964) 3 SCR 425 8 
AIR 1963 SC 151 = (1963) 2 SCR 774 12 
AIR 1963 SC 1077 = (1963) Supp 2 SCR 
812 8 


S. K. Verma, B. D. Tripathi, for Peti- 
tioners; Standing Counsel, for Respondents. 
MATHUR, J. :— In both these writ peti- 
tions, acquisition of plots of the petitioners 
under the Land Acquisition Act, 1894, for 
purposes of providing house sites to landless 
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agricultural labourers of the Scheduled Castes 
and ‘Tribes is challenged. Identical questions 
arise in the two petitions and it is desirable 
to dispose them of by one judgment. 

2. Writ Petition No. 7586 has been 
filed by three petitioners who are the tenure- 
holders of plot or chak No. 910 in village 
Phulli, Pargana Zamania, district Ghazipur. 
A notification under Sections 4 (1) and 17 (4) 
of the Land Acquisition Act dated Novem- 
ber 20, 1974, was published in the official 
Gazette. The notification mentioned fhe plot 
or chak No. 910 also. In the body of the 
notification, it was stated that the land was 
needed for a public purpose, namely, for 
Rural Housing Scheme. At the bottom of 
the notification, the purpose, for which the 
land was required was stated thus:— 


“Free allotment of house sites to land- 

less agricultural labourers of Scheduled castes/ 
tribes, village artisans ete. in the aforesaid 
“village of District Ghazipur.” 
A notification under Sections 6 and 17 (1) of 
the Act dated November 26, 1974, was then 
published in the official Gazette. The writ 
petition was filed on July 22, 1975. 


3. Writ petition No. 7658 has been 
filed by two petitioners who claim to be-the 
Bhumidhats of plot No. 77 in village Mansur- 
pur, Pargana and Tahsil Baghpat, District, 
Meerut. A notification under Sections 4 and 
17 (4) of the Land Acquisition Act dated 
February 14, 1975, mentioning the plots of 
the petitioners, was published in the official 
Gazette. The purpose mentioned was exactly 
the same as in the notification in the other 
writ petition. A notification under Sections 6 
and 17 (1) of the Act dated February 21, 
1975, was then published in the official 
Gazette. These petitioners also filed the writ 
petition on July 22, 1975. At the time of 
the admission, it was directed that these two 
writ petitions be listed for hearing before a 
Division Bench at an early date. That is how 
these writ petitions have come up before us. 

4. In both the petitions, the acquisi- 
tron has been challenged on the following 
grounds :— 

(1) That the ‘acquisition is in contraven- 
tion of the provisions of Section 122-C 
of the U. P. Zamindari Abolition and 
Land Reforms Act and of Rule 115-L 
of the U. P. Zamindari Abolition and 
Land Reforms Rules, 1952; 

(2) that the land of the petitioners was not 
needed for the purpose set out in the 
notifications as there was sufficient land 
available in the villages for house sites 
for members of the Ses Castes 
and Tribes; . 
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(3) that there was no urgency and the pro- 
visions of Section 17 of the Land 
Acquisition Act could not be legally 
invoked; and 


(4) that the land belonging to the peti- 
tioners was neither waste nor arable 
land and, consequently, the provisions 
of Section 17 of the Land Acquisition 
Act could not be applied to it. 


5. Section 122-C was introduced in 
the Zamindari Abolition Act by U. P. Act 
No. 21 of 1971. It provides for the allotment 
of land for house sites for members of the 
Scheduled Castes, agricultural labourers etc. 
Sub-sections (1) and (2), which are relevant 
for purposes of these cases, read thus :— 


122-C. Allotment of land for housing sites 
for members of Scheduled Castes, agricultu- 
ral labourers etc.— (1) The Assistant Collector 
Incharge of the Sub-division, of his own or 
on the resolution of fhe Land Management 
Committee, shall ear-mark any of the follow- 
ing classes of land for the provision of abadi 
sites for the members of fhe Scheduled Castes 
and the Scheduled Tribes and agricultural 
labourers and village artisans— 

(a) Land referred to in CL (i) of sub- 
sec. (1) of S. 117 and vested in the 
Gaon Sabha urder that section; 

(b) lands coming into possession of the 
Land Management Committee under 
Section 194 or under any other provi- 
sion of this Act; 

(c) any other land which is deemed to be 
or becomes vacant under Section 13, 
S. 144, S. 163, 5. 186 or S. 211; 


(d) Where the land ear-marked for the 
extension of abadi and reserved as 
abadi site for Harijans under the U. P. 

> Consolidation of Holdings Act, 1953, 
is considered by him to be insufficient, 
and land ear-marked fer other public 
purposes under that Act is available 
then any part of the land so available. 


(2) Notwithstanding anything in Sec- 
tions 122-A, 195, 197 and 198 of the Act, or 
in Sections 4, 16, 19, 28-B and 34 of the 
United Provinces Panchayat Raj Act, 1947, 
the Land Management Committees may, with 
the previous approval of the Assistant Collec- 
tor Incharge of the Swb-division, allot, for 
purposes of building of houses, to persons 
referred to in sub-section (3)— 

(a) any land ear-marked under sub-s. (1); 

_ (b) any land ear-marked for the exten- 
sion of abadi sites for Harijans under 
provisions of the U. P. Consolidation 
of Holdings Act, 1953; 
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(c) any abadi sites referred to in Cl. (vi) 
of sub-section (1) of-S. 117 and vested 
in the Gaon Sabha; 


(d) any land acquired for the said pur- 
poses under the Land Acquisition Act, 
1894.” 


Sub-section (3) onwards provides the pro- 
cedure for making the allotment of land. 
Rule 115-L, in its present form, was intro- 
duced on March 16/17, 1972. Sub-rules (1) 
and (2), which are relevant, are in these 
words :— 


“115-L. (1) The Assistant Collector In- 
charge of the sub-division may, wherever land 
ear-marked for the extension of abadi for 
Harijans under the provisions of the Uttar 
Pradesh Consolidation of Holdings Act, 1953, 
and any other land of abadi site vested in 
Gaon Sabha is insufficient to meet the hous- 
ing requirement of persons referred to in sub- 
section (3) of S. 122-C, proceed to ear-mark 
land for abadi sites in accordance with sub- 
section (1) of the said section. 


(2) -In case the land enumerated in Cis. (a), 
(b) and (©) of sub-section (2) of S. 122-C 
available in a village is insufficient, the Col- 
lector may prepare a proposal for acquisi- 
tion of land under the Land Acquisition Act 
1894, and forward the same to the State Gov- 
ernment for their orders.” 


Sub-rule (2) was deleted with effect from 
January 17, 1975. This sub-rule was in force 
at the time when the notifications in Writ 
Petition No. 7586 were published but had 
been deleted by the time the notifications in 
Writ Petition No. 7658 were published. 


6. So far as the first ground is con- 
cerned, there does not appear to be any con- 
travention of the provisions of S. 122-C of the 
Zamindari Abolition Act or of R. 115-L of 
the Rules. Cl. (d) of S. 122-C (2) and sub-r. (2) 
of Rule 115-L clearly contemplate acquisition 
of Land under the Land Acquisition Act for 
purposes of providing housing sites for the 
members of the Scheduled Castes and Tribes. 
That being so, the acquisition of land under 
the Land Acquisition Act for this purpose 
can hardly be said to contravene the provi- 
sions of Section 122-C or of Rule 115-L. ` It 
is urged by the learned Counsel for the peti- 
tioners that Sub-rule (2) of Rule 115-L lays 
down a condition precedent to the acquisi- 


_ tion of land for this purpose under the Land 


Acquisition Act. According to the learred 
Counsel the condition precedent is that the 
land available in the village of the classes enu- 
merated in clauses (a), (b) and (c) of sub- 
section (2) of S. 122-C should be insufficient 


= for the purpose. They further say that the 
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insufficiency of the land has to be determined 
objectively by the Collector before he for- 
wards a proposal for the acquisition to the 
State Government and that this determination 
is justiciable. 

7. We are unable to agree that 
Rule 115-L (2) prescribes any condition pre- 
cedent to the acquisition of land under the 
Land Acquisition Act for the purposes of Sec- 
tion 122-C (2). The requirement of R. 115-L 
(2) is no more a condition precedent than is 
the requirement in every case of acquisition 
under the Land Acquisition Act to consider 
whether there is need or not to acquire the 
‘land for the public purpose. In the present 
case the need is to be judged by the Collector 
and by the Government after taking into con- 


sideration the land already available for the | 


purpose under the provisions of clauses (a), 
(b) and (c) of Section 122-C (2). Rule 115-L 
(2) can only be said to provide a guideline 
to the Collector for forwarding the necessary 
proposals to the Government for acquisition 
of the land. 

8. When the acquisition is under the 
Land Acquisition Act for a public purpose, 
though that purpose may be the purpose under 
Section 122-C (2), Zamindari Abolition Act of 
providing housing sites to the members of the 
Scheduled Castes and Tribes, the provisions 
of the Land Acquisition Act alone will apply 
to the acquisition. No condition precedent 
to such acquisition can be spelled out of 
the provisions of either Section 122-C of the 
Zamindari Abolition Act or of Rule 115-L. 
This conclusion is borne out by the decisions 
of the Supreme Court. In Patna Improve- 
ment Trust v. Lakshmi Devi, (AIR 1963 SC 
1077) the Supreme Court held that even though 
the Bihar Town Planning and Improvement 
Trust Act 1951, itself provided the procedure 
for the acquisition of land, the power of the 
State Government to acquire land for the 
Improvement Trust under the Land Acquisi- 
tion Act was not affected. In Nandeshwar 
Prasad v. U. P. Government, (AIR 1964 SC 
1217) notifications under Sections 4 and 6 of 
the Land Acquisition Act were published by 
the State Government for acquiring land for 
a development scheme of the Kanpur 
Development Board. It was argued that the 
acquisition for the Board could only be made 
under the Land Acquisition Act as amended 
by Section 114 of the Kanpur Urban Area 
Development Act, 1945, and as this was not 
done, the acquisition proceedings were bad. 
The Supreme Court held that if the Board 
decided under Section 71 of the Development 
Act to acquire the land for the Board, Sec- 
tion 114 came into play and the Land Acqui- 
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sition Act with the modifications mentioned in 
the Schedule applied, but if the acquisition 
was by the Government under the Land 
Acquisition Act for a public purpose, though 
the purpose was the purpose of the Board, 
the Development Act had no application at 
all. and the Government proceeded to acquire 
under the provisions of the Land Acquisition 
Act alone, , 


9, A question similar to the one which 
we are considering arose ‘before the Supreme 
Court in Ambalal v. Ahmedabad Munici- 
pality, (AIR 1968 SC 1223). The Bombay 
Municipal Boroughs Act, 1925, empowered 
the Municipality to acquire land for its pur- 
pose by private negotiation and Section 52 
thereof authorised the State Government, 
when there was any hindrance to the acqui- 
sition by the Municipality, to acquire the land 
under the Land Acquisition Act. Notifica- 
tions under Sections 4 and 6 of the Land 
Acquisition Act were published by the Gov- 
ernment acquiring the land in dispute for the 
purposes of the Municipality. It was con- 
tended before the Supreme Court that the 
power to acquire the land could only be ex- 
ercised by the State Government, when there 
was a hindrance to the acquisition by the 
Municipality and since there was no proof 
of such hindrance, the proceedings for acqui- 
sition were void. The Supreme Court repelled 
this contention observing :— 


“In any case, the power of the appro- 
priate Government under Section 4 of the 
Land Acquisition Act to notify land needed 
or likely to be needed for a public purpose 
is not subject to the restriction that when the 
public purpose is of the municipality, the 
municipality has attempted to purchase the 
land by private treaty and has failed in that 
attempt. The scheme of the Land Acquisi- 
tion Act is that whenever the land is needed 
for a public purpose or is likely to be needed 
for a public purpose, the Government may 
resort to the machinery provided under the 
Act for acquiring the land. When the public 
purpose is the purpose of a local authority 
and the provisions of the Land Acquisition 
Act are put in force for acquiring land at the 
cost of any fund controlled or managed by 
a local authority. Section 50 of the Land 
Acquisition Act provides that the charges of 
and incidental to such acquisition shall be de- 
frayed from such fund. There is no other bar 
statutory or otherwise to the acquisition of 
the land for purposes of a municipality. {n 
issuing notification under Section 4 of the 
Land Acquisition Act, the. appropriate Gov- 
ernment is therefore not prevented, merely 
because the municipality has not attempted to 
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acquire the land by private treaty. There 
was, therefore ‘condition precedent to the 
acquisition of the land before a notification 
under Section 4 of the Land Acquisition Act 
was issued, which was not complied with.” 


10. These decisions establish that 
though there may be provisions relating to 
acquisition of land in a statute, they do not 
affect or control the acquisition of land under 
the Land Acquisition Act, even if the acqui- 
sition is for purpose under that statute. The 
provisions of the statute cannot be construed 
as imposing a condition precedent to the ac- 
quisition under the Land Acquisition Act. In 
the cases before us also the acquisition is by 
the Government under the Land Acquisition 
Act for a public purpose, which is a purpose 
contemplated by Section 122-C of the Zamin- 
dari Abolition Act. To such an acquisition 
the provisions of the Land Acquisition Act 
alone will apply. The provisions of R. 115-L 
(2) cannot be held to prescribe a condition 
precedent to such an acquisition. 


- Hi. From the counter-affidavits filed 
on behalf of the State. Government it is clear 
that in both cases the Collector had sent his 
proposals for the acquisition of certain land 
for this purpose and, after considering these 
proposals and satisfying itself as to the neces- 
sity to acquire the land, the State Govern- 
ment issued the notifications. The Collectors 
in both cases must be presumed to have con- 
sidered the question of the insufficiency of the 
land available for the purpose nd to have 
forwarded the proposals for the acquisition 
on that basis. The main argument of the 
learned Court for the petitioner is that suf- 
ficient land, in fact, of the classes mentioned 
in Section 122-C and surplus land acquired 
under the U. P. Imposition of Ceiling on 
Land Holdings Act is available in each village 
and housing sites can be provided to the mem- 
bers of the Scheduled Castes and Scheduled 
Tribes out of this land. This is really the 
second ground raised by the petitioners. 

12. The second ground is that since 
Section 122-C of the U. P. Zamindari Aboli- 
tion Act makes certain lands available for this 
purpose and since this land is sufficient to 
meet the requirement there is no need to 
acquire the petitioners’ land. Such an argu- 
ment, in our opinion, is not open. The dec- 
laration under Section 6 (1) of the Land 
Acquisition Act in each case states :— 

ETT the Governor is pleased to dec- 
lare under Section 6 of the said Act that he 
is satisfied that the land mentioned in the 
schedule below is needed for a public pur- 
pose, namely, Rural Housing Scheme.” 
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Sub-section (3) of S. 6 provides that this decz 
laration shall be conclusive evidence that the, 
land is needed..for a public purpose. This 
provision shuts out all enquiries by the Court 
into the question of genuineness or otherwise 
of the need. The question whether the need 
for an acquisition can be examined by a Court 
or not arose before the Supreme Court in 
Ratilal v. State of Gujarat, (AIR 1970 SC 
984). The Supreme Court answered the ques- 
tion in the negative observing :— 


“It was also urged that there was no need 
for acquiring any land for the scheme in ques- 
tion. Section 6 (3) of the Land Acquisition 
Act provides that a declaration under Sec- 
tion 6 shall be conclusive evidence that the 
land proposed to be acquired is needed for a 
public purpose. Therefore this Court cannot 
go into the question whether the need was 
genuine or not unless we are satisfied that the 
action taken -by the Government was a frau- 
dulent one. We are also unable to concede 
to the proposition that the need of a section 
of the public cannot be considered as a public 
purpose. Ordinarily the Government is the 
best authority. to determine whether the pur- 
pose in question is a public purpose or not 
and further the declaration may it be under 
Section 6 is a conclusive evidence of the fact 
that the land in question is needed for public 
purpose — see Smt. Somavanti v. State of 
Punjab, (1963) 2 SCR 774 = (AIR 1963 SC 
151). That decision lays down that conclu- 
siveness in Section 6 (3) must necessarily 
attach not merely to a ‘need’ but also to the 
guestion whether the purpose was a public 
purpose. $3 

13. Thus, the question whether the 
land sought to be acquired is or is not genui- 
nely needed for the public purpose can only 
be examined by the Court, if it is established 
that the action of the Government was frau- 
dulent or in colourable exercise of power or 
mala fide. Though there is a bald assertion. 
in the writ petition that “the acquisition pro- 
ceedings are colonrable exercise of jurisdic- 
tion,” there are no averments in that writ peti- 
tion io support this assertion and no materials 
have been provided in support thereof. It is 
nobody’s case that the land is being acquired 
for.a collateral purpose or that it will not be 
used for the purpose set out in the notifica- 
tion. There is no reason, whatever, to doubt 
that the land is being acquired for the pur- 
pose mentioned in the notifications and that 
it will be utilized for that purpose. That 
being so, this is not a case where it can be 
said that the action of the State Government 
in acquiring the land of the petitioner is 
fraudulent, mala fide or a colourable exercise 
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of power. The declaration that the land is 
needed for the public purpose is conclusive 
and the Court cannot go behind it. Ht is, 
therefore, not open to the petitioners to chal- 
lenge the acquisition on the ground that suf- 


ficient land is available in the village and it 


is not necessary to acquire their plots. 

14, The next two grounds relate to 
the applicability of Section 17 of the Land 
Acquisition Act to the acquisitions. The ap- 
plication of Section 17 has the result of depriv- 
ing the petitioners of the opportunity of filing 
objections to the acquisition of their land 
under Section 5-A of the Act. The relevant 
provisions of Section 17, as applicable to 
Uttar Pradesh, are as follows:— 

“17 (1) In cases of urgency, whenever the 
appropriate Government so directs, the Col- 
lector, though no such award has been made, 
may, on the expiration of fifteen days from 
the publication of the notice mentioned in 
Section 9, sub-section (1) take possession of 
any waste. or arable land needed for public 
purposes or for a company. Such land shall 
thereupon vest absolutely in the Government, 
free from all encumbrances. 


- (1-A) The power to take possession under 


sub-section (1) may also be exercised in the, 


case of other than waste or arable land, 
where the land is acquired for or in connec- 
tion with sanitary improvements of any kind 
or planned development. 


(4) In the case of any land to which, in 
the opinion of the appropriate Government, 
the provisions of sub-section (1), sub-sec- 
tion (1-A) or sub-section (2) are applicable, 
the appropriate Government may direct that 
the provisions of Section 5-A shall not apply, 
and, if it does so direct, a declaration may 
be made under Section 6 in respect of the 
Jand at any time after the publication of the 
notification under Section 4, sub-sec. (1).” 


Para 2 of the notifications under Sec. 4 
of the Land Acquisition Act in each of the 
wo petitions reads thus :— 

“The Governor being of opinion that the 
case is one of urgency and, as such, the pro- 
visions of sub-section (1) and sub-sec. (1-A) 
of S. 17 of the said. Act are applicable to the 
land, is further pleased under sub-section (4) 
of the said section to direct that the provi- 
sions of Section 5-A of the said Act shall 
not apply.” | es RO 

15. The third ground urged on behalf 
of the petitioners.is that really there was no 
urgency for fhe acquisition and that the State 
Government has: formed ‘ifs opinion: without 
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applying its mind to the matter. It is well 
settled that the question of urgency is a matter 
for the subjective satisfaction of the Govern- 
ment and it is not open to the Courts to 
examine the propriety or correctness of the 
satisfaction on an objective appraisal of facts. 
Opinion of the Government can be challeng- 
ed as ultra vires in a court of law, it can 
be shown that the Government never applied 
its mind to the matter or that action of the 
Government is mala fide. (See Raja Anand 
Brahma Shah v. State of U. P., (AIR 1967 
SC 1081). The conclusion of the Govern- 
ment that there is urgency, though not con- 
clusive, is entitled to great weight. (See Jage 
Ram v. State of Haryana, AIR 1971 SC 1033). 

16. The purpose of the acquisition is 
to provide free house sites to landless agri- 
cultural labourers of the Scheduled Castes/ 
Tribes, village artisan ete. Providing of house 
sites to houseless members of the weaker sec- 
tion of the society is surely a matter of 
urgency in a welfare State. Strong reliance 
was placed by the learned Counsel for the 
petitioners on the following observations of a 
learned Single Judge of the Karnataka High 
Court in Thimme Gowda v. State, (ATR 1974 
Kant 158) :— 

“On a perusal of the records, I find that 
there was absolutely no material before the 
Government for the formation of their opinion 
that the matter was so urgent as to invoke the 
power conferred under Section 17 (4). The 
Statement of objections does not give the basis 
or the circumstances justifying the dispensing 
of the enquiry. It is now well settled that 
the Government could dispense the enquiry 
under Section 5-A only in exceptional cases 
when the case is so urgent that the time that 
is likely to be spent over the hearing direct- 
ed by Section 5-A, would produce great harm 
or public mischief. The acquisition proposed 
is only to provide sites to siteless people, and 
that purpose ordinarily cannot be regarded 
as an urgent purpose so as to invoke the pro- 
visions of Section 17 (4) of the Act the pre- 
ic case cannot be an exception to that 

e.” 3 
With respect we are unable to subscribe to 
this view. 

17. It was then argned that the men- 
tion of both sub-section (1) and sub-sec. (1-A) 
of Section 17 in the notification showed that 
the Government had not. applied its mind to 
the question whether the land sought to be 
acquired was waste or arable or other than 
waste or arable and. that this vitiated the noti« 
fication... Reliance: was placed on‘ the :follow: 
ing observations of the Supreme Court in 
Raja, Anand Brahma Shah v.,State of: U. P., 
AIR -1967,;SC 1081 :— so ga. In 
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“If, therefore, in a case the land under 
acquisition is not actually waste or arable land 
but the State Government has formed the 
opinion that the provisions of sub-section (1) 
of- 5. 17 are applicable, the Court may legiti- 
mately draw an inference that the State 
Government did not honestly form that 
opinion or that in forming that opinion the 
State Government did not apply its mind to 
the relevant facts bearing on the question at 
issue.” 

The object of both sub-sections (1) and (1-A) 
is to enable the Government, in cases of 
urgency, to direct the Collector to take pos- 
session of the land acquired even before the 
award of compensation has been made. Once 
the Government is satisfied that the case is 
one of urgency, it can, under sub-section (1), 
direct the Collector to take possession of waste 
or atable land and, under sub-section (1-A) 
direct the Collector to take possession of other 
than waste or arable tand if the land is 
acquired for or in connection with sanitary 
improvement or planned development. In the 
present cases, the notifications are not only 
in respect of the plots of the petitioners but 
they cover a large numter of plots belonging 
to many different persons and lying in several 
villages. Some plots may be waste, some 
arable and others neither waste nor arable. 
Government having been satisfied in the pre- 
sent cases that the matter was of urgency, 
jt may well have decided that the Collectors 
should be directed to take possession over all 
the plots before the award of compensation 
was made, whether they be waste or arable 
or other than waste or arable. Since the 
acquisition was for Rural Housing Scheme, 
it was for or in connection with planned 
development and the provisions of sub-sec- 
tion (1-A) could be applied to the acquisi- 
tion. Sub-section (1) could also be applied 
in respect of the waste or arable plots. Since 
the Government had reached the subjective 
satisfaction about the urgency and had decid- 
ed to direct the Collectors to take possession 
óf all the land, it could very well take the aid 
of sub-section (1) as well as of sub-sec- 
tion (1-A). The conditions necessary for the 
application of both the sub-sections were satis- 
fied in the case. In such a case, when direc- 
tions were being issued to take possession of 


all lands and plots, whether waste or arable or © 


other than waste or arable, it was unmeces- 


sary for the Government, at the stage of 


issuing the notification, to determine the 
nature of each plot or parcel of Iand and to 
find out whether it was waste or arable or 
other than waste or arable. If the conditions 
for the applicability of both the sub-sections 
were satisfied, it was open to the Government 
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to make use of both of them and to make 
mention of them in the notification. There iS 
no bar or illegality to the adoption of such a 
course. A notification saying that, in the 
opinion of the Government, the provisions of 


 sub-sections (1) and (1-A) are applicable to 


the land cannot be struck down on the ground 
of non-application of the mind merely because 
Government has not examined and determin- 
ed the nature of each plot or parcel of land. 
If the Government was satisfied that the pro- 
visions of sub-sections (1) and (1-A) were ap- 
plicable, it could legitimately exclude the 
operation of the provisions of Section 5-A. 
That is precisely what has been done in these 
cases, In our opinion, there is no illegality 
in the notifications on account of the use of 
the provisions of swb-sections (1) and ‘(1-A) of 
S. 17 therein. 


18. The fourth and the last ground 
urged by the petitioners is that the land, which 
was sought to be acquired, was neither waste 
nor arable and, therefore, the Collector could 
not take possession thereof in pursuance of 
the directions given under sub-section (1) of 
S. 17 in paragraph 2 of the notification under 
Section 6. Paragraph 2 reads thus:— 


“The Government, being satisfied that the 
case is one of urgency, is further pleased 
under sub-sections (1) and (1-A) of S. 17 
of the said Act, to direct that the Collector 
though no award under Sec. 11 
has been made, may on the expiration of 
fifteen days from the publication of the notice 
mentioned in sub-section (1) of S. 8, take 
possession of any waste or arable land form- 
ing part of the land mentioned in the schedule 
for the said public purpose.” 

It will be noticed that the Collectors have 
been directed only to take possession of waste 
or arable land. The objections of the two 
sets of petitioners in the two petitions are that 
their plots are neither waste nor arable and 
that no direction could have been issued in 
respect of their lands. The case of each set of 
petitioners will have to be examine separately. 


19. In Writ Petition No. 7586 of 
1975, the three petitioners have claimed that 
they are the tenure-holders of Plot of Chak 
No. 910 in village Phulli, Pargana Zamania, 
district Ghazipur. According to the peti- 
tioners, the area of this land is more than 7 
bighas but only one bigha and 10 biswas out 
of it have been acquired. These petitioners 
have alleged in paragraph 11 of the petition 
that there is abadi of the petitioners in this 
land. In the counter-affidavit filed on behalf 
of the State, it was stated that the entire 
land’ was cultivatory and that there was no 
abadi therein. In the  rejoinder-affidavit; 
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the petitioners stated that the petitioners had 
erected their “madai” (temporary thatched 
shed) in which they and their cattle were 
living and that they had dug a well and in- 
stalled a pumping set thereon. Even if all 
these assertions of the petitioners are accept- 
ed, it will not help them. The plot is a big 
plot measuring over 7 bighas and only 1 bigha 


and 10 biswas out of it have been acquired. © 


There is no assertion made by petitioners that 
their “madai” or well stands on that part of 
their land which has been acquired. The noti- 
fications under Sections 4 and 6 of the Land 
Acquisition Act mention that a plan of the 
land may be inspected in the office of the Col- 
lector. The petitioners have apparently not 
inspected that plan and have not stated any- 
where that the part of their land, which has 
been acquired, is not waste or arable land. 
They have. also not stated that the portion 
of their land other than that on which the 
“madai” and the well stand is not cultivable. 
In this state of the pleadings, it is not pos- 
sible to hold that the land of the petitioners, 
which has been acquired, is not arable land. 
‘The land is cultivated land. In Raja Anand 
‘Brahma Shah’s case AIR 1967 SC 1081 the 
Supreme Court has held that arable land 
means land which is mainly used for plough- 
ing and for raising crops. In Ishwarlal 
Girdhar Lal Joshi v. State of Gujarat, AIR 
1968 SC 870 it was held that by arable land 
is meant not only land capable of cultiva- 
tion but also land actually cultivated. The 
land of the petitioners, which was acquired, 
was thus arable land and the direction to take 
possession thereof was validly given. 


20. In Writ Petition No. 7658, the two 
petitioners claim to be Bhumidhars of Plot 
No. 77. They have alleged that they have 
raised a boundary wall round this plot and 
that they also use this plot for manure-pits 
and cattle troughs and have put up some sort 
of roof over it. They have also alleged that, 
during consolidation operations, this plot was 
left for abadi purposes of the petitioners at 
their request. All these allegations have been 
denied in the counter-affidavit and it has been 
asserted that the plot is a cultivatory one on 
which crops are grown. In their rejoinder- 
affidavit, the petitioners have filed a certified 
copy of C. H. Form No. 41. It shows that 
the plot is irrigated from a well. In the 
remarks column the word “Abadi” is writ- 
ten. This document cannot eStablish that the 
plot was reserved in consolidation proceedings 
as abadi of the petitioners. C. H. Form 
No. 41 is merely a “Khasra Mutabiqat” and 
there is no Occasion to mention in it whether 
a plot. has been: reserved for abadi or not. 
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Further, under the Consolidation of Holdings 
Act, plots are reserved for the extension of 
the village abadi but not for the abadi of 
any particular tenure-holder. The plot being 
a bhumidhari plot, the normal presumption 
is that it is an arable piece of land. The 
petitioners have not shown that any such’ 
structures have been erected on it as would 
change its nature. The plot is cultivable and 
is arable and the direction to the Collector 
to take possession of it under sub-section (1) 
of S. 17 is perfectly legal. 


21. The four grounds of attack 
against the acquisitions having failed, the 
two petitions are dismissed. There will be 
no order as to costs. 

Petitions dismissed. 
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M. N. SHUKLA AND 
K. C. AGARWAL, JJ. 


Shri Mahraj Narain Khanna, Petitioner 
v. The: Additional District Judge, Moradabad 
and others, Respondents. 


Civil Misc. Writ No. 3555 of 1973, DJ- 
10-11-1975. 

(A) U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 1972), 
S. 3 (ím) and M@M) — Effect of repeal -—~ Revi- 
sion filed under S. 3 of old Act standing trans- 
ferred fo District Judge under S. 43 (m) — 
Revision has to be disposed of in terms of 
old Act and not the new Act — Section 21 
of new Act held did not apply. 

The provisions would show that the Legis- 
lature maintained a distinction between two 
classes of cases: One, where an application 
was pending under Section 3 of the Act be- 
fore the Rent Control and Eviction Officer 
under Section 3 of the Old Act, the same 
stood converted by legal fiction incorporated 
in clause (a) of sub-section (2) of S. 43 and 
had to be tried as an application under Sec- 
tion 21 of the New Act. But such a fiction 
was not provided for in the Act in respect of 
revisions which were pending before the Com- 
missioner under Section 3 (2) of the Old 
Act. Therefore, the revision filed under the 
Old Act has to be decided under the provi- 
sions of the Old Act. (Para 7) 

The general principle. of. law is that a 
suit must be tried on the original cause of 
action. This principle does not only govern 
suits but also appeals. However, sometimes 
the original relief claimed becomes inappro- 
priate if the law changes, affecting rights of 
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the parties. In such circumstances, it be- 
comes necessary to consider the changes 
brousht about by the circumstances coming 
into existence after the delivery of judgment 
by the court against which the appeal is 
pending. But where, as in the case in ques- 
tion, the New Act itself provides that rights 
of the parties would be decided in accordance 
with the Old Act, the question of deciding 
the same in accordance with the provisions 
of the New Act, does not arise. (Para 9) 


(B) U. P. (Temporary) Control of Rent 
and Eviction Act (3 of 1947), S. 3—Jurisdic- 
tion of Court to pass decree for eviction — 
Finding of fact — Interference in writ peti- 
tion — (Constitution of India, Art. 226). 


The Legislature has imposed a restriction 
upon the jurisdiction of the Court to pass a 
decree for ejectment against a tenant. Such 
a decree, however, can be passed only when 
one of the conditions mentioned in Section 3 
of the Act has been established. The same 
could also be filed on the ground of require- 
ment or need of the building by a landlord. 
But in that event the burden of proving that 
he genuinely requires the accommodation lies 
upon the landlord. Whether in a given case 
that burden has been discharged by a land- 
ford is a question of fact. The same has 
to be decided on the basis of evidence pro- 
duced by the parties. Mere assertion on the 
part of a landlord that he requires for his use, 
the premises in occupation of his tenant, does 
not raise any presumption of his genuine re- 
quirement. Where a finding is given that 
the landlord had sufficient accommodation for 
his need the finding being one of fact the 
High Court..has no jurisdiction to set aside 
the conclusion reached by the authority. 


(Para 10) 
Cases Referred: Cionaiogicn Paras 
AIR 1976 SC 49 = 1975 Pun LJ 454 9 


AIR 1975 SC 1297 = 1975 UJ (SC) 220 ‘11 
AIR 1975 SC 1409 = 1975 UJ (SC) 327 9 
AIR 1974 SC 396 = (1974) 2 SCR 530 8 
AIR 1974 All 86 = 1973 All WR (HC) 489 
7, 8 
AIR 1941 FC- 5 = 1940 FCR 84 9 
AIR 1927 PC 252 = (1928) 54 Mad LJ 88 9 
(1934) 294 US 600 = 79 Law Ed 1082 9 
(1885) 16- QBD 178 © 9 
Shri H. S. Joshi, for Petitioner; Standing 
Counsel, ‘for Respondents. 


KC ‘AGARWAL, J. :—, This writ petition 
came to us on a reference ‘made by a: Divi- 
sion Bench at. the time of..its admission .in 
view , of a substantial question of Jaw as to 
the interpretation of Explanation (iv) of Sec- 
tion 21 (1) of the New Rent. Control Actin- 
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"volved therein. The facts necessary for ap- 


preciating the question are as follows: 

. House No. 83/B-12 situate in Mohalla 
Chauraha Gali, Moradabad, belonged to a 
joint family consisting of the petitioner, his 
father Har Govind Singh and three brothers 
viz. Hari Shankar, Sri Shankar and Jag 
Mohan. A partition took place between the 
members of the joint family in 1968. As a 
result of the aforesaid partition the property 
shown by yellow colour in the sife plan 
attached with the partition deed came to the 
share of Mahraj Narain Khanna, the peti- 
tioner. This portion comprised of shops and 
godowns on the ground floor as well as a 
residential portion on the first floor. Mesho 
Saran, respondent No. 3, was a tenant of a 
portion shown in yellow colour which had 
fallen to the share of the petitioner. The 
accommodation in his possession consists of 
a room facing east, a tin-shed and a roof. 
Two rooms facing towards west were in use 
and occupation of the petitioner. There was 
one more room in the portion given to the 
petitioner in the partition and that was in 
the tenancy of one Abdul Sayeed. 

2. The petitioner filed an application 
under S. 3 of the U. P. (Temporary) Control 
of Rent and Eviction Act, hereinafter referred 
to as the Old Act, for permission to bring a 
suit for ejectment against respondent No. 3, in 
respect of the portion in his occupation as 
tenant on the ground that the said portion 
was bona fide required by him for occupa- 
tion by himself. He alleged that there were 
eight members in his family including his 
father and sister but he had only two rooms 
in his occupation which were quite insuffi- 
cient to meet his requirement. He also alleg- 
ed in the application that the portion in which 
he was living had come to the share of his 
brother Hari Shankar and as the said portion 
was in dilapidated condition his brother was 
pressing upon him to vacate the same so that 
his brother could reconstruct the same after 
demolition. The petitioner further alleged in 
the application that after obtaining possession. 
of the premises in occupation of respondent 
No. 3, he would also get the same demolished 
and construct a new building in its place. 


-3.-. The. application: was contested by 
respondent No. 3 and allegations made by 
the petitioner about ‘his need were denied. 
Respondent: No. 3 -alleged that neither . the 
need of the: petitioner was bona fide nor 
genuine and-that he had more than enough 
accommodation for purpose of his residence. 
Respondent ‘No. 3: also’ denied that the sister 
of the petitioner was. living with him. He 
alleged .that. she had ‘been -married some time 
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back and that, since then she was living yi 
her husband. 


4 The Rent Control and Eviction 
Officer rejected the application, holding that 
neither the need of the petitioner was genuine 
nor bona fide on 1-4-1972. Agegrieved, the 
petitioner filed a revision under Section 3 (2) 
of the Old Act. During the pendency of this 
revision before the Commissioner, the U. P. 
Urban Buildings (Regulation of Letting, Rent 
and Eviction) Act, 1972, hereinafter referred 
to as the New Act, came into force with 
effect from 15-7-1972. Consequent upon the 
enforcement of the said Act the revision filed 
by the petitioner stood transferred to the 
District Judge under Section 43 (m) of the 
New Act. The said revision was dismissed 
by the learned District Judge on 11-1-1973 
with the finding that the accommodation in 
possession of the petitioner was quite suffi- 
cient and his need, therefore, could not be 
considered to be genuine. After having given 
the said finding the learned Additional Dis- 
trict Judge considered. the argument of the 


petitioner based on Explanation (iv) of Sec-. 


tion 21 of.the New Act and found that as 
the requirement of the aforesaid. Explanation 
had not been satisfied by the petitioner, he 
was not entitled to get its benefit. Feeling 
aggrieved, the. petitioner has filed the present 
Writ petition. - 

. S The first question that-needs deter- 
mination is whether the revision filed by the 
petitioner before the Commissioner under 
Section 3 (2) of the Old Act, could be decid- 
ed in accordance with the provisions of the 
New Act. The submission made by Sri H. S. 
Joshi, counsel for the petitioner was that as 
the old Act has been repealed by S. 43 (1) 
of the New Act, the rights of the panties 
should be decided on the basis of the New 
Act. He submitted that as an appeal is by 
way of the rehearing, the appellate court was 
bound in law to have taken into considera- 
tion all the changes introduced by the New 
Act and to have. decided the rights of the 
parties on its basis. He also submitted that 
revisional jurisdiction of a Court emanates 
from appellate jurisdiction. Therefore, there 
is no distinction between the appellate and 
revisional jurisdiction in the application of 
principles submitted by him. 


6. It may be worthy of note that the 
U. P. (Temporary) Control of Rent and Evic- 
tion Act was a temporary Act. The duration 
of the Act was extended from time to time 
by frequent amendments till at last it was to 
expire on September 30, 1972. Some time 
before the expiry of the life of- this Tempor- 
ary Act, a permanent Statute was put on the 
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Statute Book. By Section 43 of this New Act 
the U. P. Act No: -111 of 1947 was: repealed. 
Sub-section (2) of S. 43'deals with savings of 
the repeal of the Old Act: Section 43 (2) (a) 
provided that an application or’ proceeding 
pending before the commencement of the New 
Act before the District Magistrate under Sec- 
tion 3 of the Old Act, shall stand transfer- 
red to the Prescribed Authority and shall ‘be 
deemed to be an application under Section 21 
of the New Act. Clause (h) of S. 43 (2) 
provides for the amendments to be made in 
the pleadings im consequence of the provi- 
sions of the New Act. Clause (m) of this 
sub-section lays down that any revision relat- 
ing to the grant of permission under Sec. 3 
of the Old Act pending immediately before 
the commencement of this Act before the 
Commissioner shali stand transferred to the 
District Judge and that his decision shall be 
final. Clause (r) {as it originally stood) pro- 
vided for the enforcement of the permission 
entitling a person who. gets-it after the com- 
mencement of the New Act to institute a suit 
for ejectment on the basis of the pemnission 
obtained by him. s 

7. The provisions noted above would 
show that the Legislaturé maintained a dis- 
tinction between two classes of cases. ‘One, 
where an application was pending: under. Séc- 
tion 3 of the Act before the Rent Control 
and Eviction Officer under Section 3 oaf. the 
Old Act, the same stood ‘converted by legal 
fiction : incorporated. in'clause {a) of sub- 
section (2) of S. 43 and had to ‘be tried as 
an application under S. 21 of the New Act. 
But ‘such a fiction was-not provided for in the 
Act in respect of revisions which were pend- 
ing ‘before the Commissioner under S. 3 (2) 
of the Old Act. The Legislature only creat- 
ed a new machinery for the decision of these 
revisions and only laid down -that all the 
revisions ‘pending before the Commissioners' 
would stand transferred ‘tothe District Judge 
and they would be decided by them. It did: 
not provide for the conversion of a revision! 
transferred to the District Judge to be tried as; 
an appeal filed under the New Act. The 
provision made under clause. (m) to S? 43. (2) 
has thus a limited scope. ‘This, as it appears' 
to us, was deliberate inasmuch as the rights, 
of the parties had already been decided by 
the Rent Control and Eviction Officer and the 
Legislature in its wisdom did not think it 
proper to undo those judgments by directing! 
them to decide in accordance ‘with the provi- 
sions of the New Act. A scrutiny of Sec- 
tion 21 of the New-Act and its comparison 
with its counter-part contained in Section 3 
of the Old Act, would indicate that there is 
a marked difference in the scheme provided 
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. 21. The Legislature has laid 
aber of things in Section 21 for 
wse of dealing with an application 
‘under this provision which were not 
< found in the Old Act. Requirement of 
„eVision filed under the Old Act, to be decid- 
ed in accordance with the provision of the 
New Act, would have caused enormous legal 
difficulties. Taking these aspects into con- 
sideration, the Legislature purposely content- 
ed itself by directing that the revisions would 
stand transferred to the District Judge. As 2 
result of the above discussion it would be 
found that the revision filed in the instant 
case should have been decided by the learned 
District Judge, in accordance with the pro- 
visions of the Old Act. The above view ex- 
pressed by us is fully supported by a ruling 
of this Court reported in Sibte Hasan V. 
State of U. P., (AIR 1974 All 86). 

8. Counsel for the petitioner, how- 
ever, urged that the law laid down by this 
Court in Sibte Hasan v. State of U. P., (AIR 
1974 All 86) (supra), being in conflict with 
the decision of the Supreme Court in Qudrat 
Ullah v. Municipal Board Bareilly, (AIR 1974 
SC 396) was liable to be ignored. He urged 
that in Qudrat Ullah’s case the Supreme 
Court ruled that an appeal is by way of a 
rehearing and that the court is bound to 
consider any change, either in fact or in law, 
which has supervened since the judgment wes 
delivered. On the above premise the sub- 
mission made by the counsel was that the 
rights of the parties in the instant case were 
rightly decided by the learned District Judge 
on the basis of the provisions of the New 
Act. We have given our consideration to the 
` argument made by counsel for the petitioner 
but are unable to accede to the same. 

9, The general principle of law is that 
a suit must be tried on the original cause of 
action. This principle does not only govern 
suits but also appeals. However, sometimes 
the original relief claimed becomes inappro- 
priate or the law changes, affecting rights of 
the parties. In such circumstances, it becomes 
necessary to consider the changes brought 
about by the circumstances coming into exis- 
tence after the delivery of judgment by the 
court against which the appeal is pending. 
But where, as here, the New Act itself pro- 
vides that rights of the parties would be 
decided in accordance with the Old Act, the 
question of deciding the same in accordance 
with the provisions of the New Act, does 
not arise. The Supreme Court had an occa- 
sion recently to deal with the similar con- 
troversy in Rameshwar v. Jot Ram, (In Civil 
Appeal Nos. 817 to 819 = (Reported in AIR 
1976 SC 49) Krishna Iyer, J. speaking for the 
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Court enunciated the law in the following 


words: 


‘The impact of subsequent happenings 
may now be spelt out. First, its bearing on 
the right of action, second, on the nature of 
the relief and third, on its impotence to 
create or destroy substantive rights. Where 
the nature of the relief, as originally sought, 
has become obsolete or unserviceable or a 
new form of relief will be more efficacious on 
account of developments subsequent to the 
suit or even during the appellate stage, it is 
but fair that the relief is moulded, varied or 
reshaped in the light of updated facts. 
Patterson ({ (1934) 294 US 600) illustrates this 
position. It is important that the party claim- 
ing the relief or chance of relief must have 
the same right from which either the first or 
the modified remedy may flow. Subsequent 
events in the course of the case cannot be 
constitutive of substantive rights enforceable 
in that very litigation except in a narrow 
category (later spelt out) but may influence 
the equitable jurisdiction to mould reliefs. 
Conversely, where rights have already vested 
in a party, they cannot be nullified or negated 
by subsequent events save where there is a 
change in the law and it is made applicable 
at any stage. Lachmeshwar Prasad Shukul 
v. Keshwar Lal Chaudhury, (AIR 1941 FC 5) 
falls in this category. Courts of justice may, 
when the compelling equities of a case oblige 
them, shape reliefs — cannot deny rights — 
to make them justly relevant in the updated 
circumstances. Where the relief is discre- 
tionary, courts may exercise this jurisdiction 
to avoid injustice. Likewise, where the right 
to the remedy depends, under the statute 
itself, on the presence or absence of certain 
basic facts at the time the relief is to be ulti- 
mately granted the Court, even in appeal, can 
take note of such  supervening facts with 


fundamental impact. Venkateswarlu (AIR 
1975 SC 1409) read in its statutory setting 
falls in this category. Where a cause >of 


action is deficient but later events have made 
up the deficiency, the Court may, in order to 
avoid multiplicity of litigation, permit amend- 
ment and continue the proceeding, provided 
no prejudice is caused to the other side. All 
these are done only in exceptional situations 
and just cannot be done if the statute, on 
which the legal proceeding is based, imhibits 
by its scheme or otherwise, such change in 
cause of action or relief. The primary con- 
cern of the court is to implement the justice 
of the legislation. Rights vested by virtue of 
a statute cannot be divested by this equitable 
doctrine (see Chokalingam Chetty v. Seethai 
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Ache, (1928) 54 Mad LJ 88 = 
PC 252). The law stated in Ramji 
v. The State of Punjab is sound: 


“Courts do very often take notice of 

events that happen subsequent to the filing of 
suits and at times even those that have oc- 
curred during the appellate stage and permit 
pleadings to be amended for including a 
prayer for relief on the basis of such events 
but this is ordinarily done to avoid multi- 
plicity of proceedings or when the original 
telief claimed has, by reason of change in 
the circumstances, become inappropriate and 
not when the plaintiff’s suit would be wholly 
displaced by the proposed amendment (see 
Steward v. The North Metropolitan Tram- 
ways Company, (1885) 16 QBD 178) and a 
fresh suit by him would be so barred by 
limitation.” 
The above enunciation of law made by the 
Supreme Court makes it crystal clear that the 
rights of the parties in the instant case had 
to be decided in accordance with the provi- 
sions of the Old Act and not the New. 

10. Coming to the merits, the sub- 
mission made by the counsel for the peti- 
tioner was that the learned Additional Dis- 
trick Judge committed an error in holding that 
the need of the petitioner was not genuine 
as he had sufficient accommodation in his 
possession. He urged that the said finding of 
the learned Additional District Judge is er- 
roneous and on a correct appraisal of the evi- 
dence, the District Judge should have found 
that the need of the petitioner was not only 
bona fide but was greater than that of res- 
pondent No. 3. We do not find any substance 
in this submission of the learned counsel for 
the petitioner. The Legislature has imposed 
a restriction upon the jurisdiction of the 
Court to pass a decree for ejectment against 
a tenant. Such a decree, however, can be 
passed only when one of the conditions men- 
tioned in Section 3 of the Act has been esta- 
blished. The same could also be filed on 
the ground of requirement or need of the 
building by a landlord. But in that event the 
burden of proving that he genuinely requires 
the accommodation lies upon the landlord. 
Whether in a given case that burden has been 
discharged by a landlord is a question of fact. 
The same has to be decided on the basis of 
evidence produced by the parties. Mere asser- 
tion on the part of a landlord that he re- 
quires for his use, the premises in occupa- 
tion of his tenant, does not raise any pre- 
sumption of his genuine requirement. In the 
instant case, the learned Additional District 
Judge looking into the entire evidence of the 
parties as well as the circumstances emerging 


1976 AlL/12 IV -G—15 


(AIR 1927 
Lal 


Narain Khanna v. Addl. Dist. Judge, Moradabad 


[Prs. 9-14] AH. 177 


from the record found that the petitioner 
failed to establish that he genuinely required 
the premises in question. The finding given 
by him was that the petitioner had sufficient 
accommodation for his need. The said find- 
ing is one of fact and the High Court has no 
jurisdiction to set aside the conclusion reach- 
ed by the learned Additional District Judge 
on that question of fact. 


11. In Babhutmal v. Laxmi Bai, (AIR 
1975 SC 1297), the Supreme Court consider- 
ing the ambit of jurisdiction of the High 
Court while dealing with an application under 
Articles 226 and 227 of the Constitution, held 
that the High Court cannot interfere with the 
findings of fact recorded by a subordinate 
court or tribunal. Its function is limited to 
seeing that the subordinate courts function 
within the limits of their authority. The 
Supreme Court held that the High Court can- 
not correct mere errors of fact by examining 
the evidence and reappreciating it. The sub- 
mission made by learned counsel for the peti- 
tioner was to the effect that the learned Addi- 
tional District Judge committed an error in 
appreciating the evidence given by the peti- 
tioner. As it is not within our jurisdiction to 
reassess the evidence given by the parties in 
this proceeding, we cannot set aside the find- 
ing of the learned Additional District Judge 
assuming that the argument advanced by the 
counsel for the parties is correct. 


12. We may, however, also indicate 
that we have examined the findings given by 
learned Additional District Judge and in our 
opinion they cannot be called erroneous. In 
the circumstances and on the materials pro- 
duced by the parties, it appears to us that 
the learned Additional District Judge rightly 
found that the petitioner did not need the 
premises in the occupation of respondent 
No. 3 for his personal use. 


13. As observed above, the revision 
filed by the petitioner was to be decided in 
accordance with the provisions of the Old 
Act. Accordingly, the argument made by 
counsel for the petitioner on Explanation 
(iv) of Section 21 of the New Act, does not 
arise for consideration in this case. This pro- 
vision will apply only to an application which 
is filed under Section 21 of the New Act. 
The present ‘application having been filed 
under Section 3 of the Old Act, can be decid- 
ed only in accordance with the provision of 
the said Act. 


14. As in our opinion the question Te- 
ferred by the Division Bench does not arise 
for consideration in this writ petition, we do 
not consider dt necessary to answer the same. 


ow 
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15. In the result, the writ petition fails 
and is dismissed with costs payable by. the 
petitioner to respondent No. 3. 


Petition dismissed. 
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M/s. Prem Potteries, Petitioner v. District 
Industries Officer, Bulandshahr and others, 
Respondents. 


Civil Mise. Writ No. 4643 of 1975, D}- 
22-10-1975, 

(A) Constitution of India, Art. 226 — 
Natural justice — Non-statrtory Scheme in 
U. P. dering wagon scarcity to recommend to 
the Railway authorities to allot wagons to 
Coal consumers in U. P. on priority basis — 
Recommendation for allotment to coal con- 
samer petitioner and subsequently withdraw 
— Writ petition by Coal consumer chalfeng- 
ing withdrawal — Whether maintainable — 
Recommendation whether confers statutory 
right — Consumer whether entitled to oppor 
hmity to be heard before withdrawal. 

On account of the scarcity of railway 
wagons the U. P. Government had devised a 
scheme under which the Director of Indus- 
tries, Kanpur, made recommendations to the 
Director of Rail Movements, Calcutta, for the 
allotment of wagons for transportation of 
steam coal to certain industrial units in the 
State, on priority basis. The petitioner firm 
which carried on business in Bulandshahr in 
U. P., imported coal from outside. The 
Director of Industries had recommended cer- 
tain wagons for transporting coal to the peti- 
tioner on priority basis. But later on he 
cancelled the recommendation on receiving 
the report of the Development Authorities 
to the effect that the petitioner did not really 
need all the coal that he imported. The peti- 
tioner challenged the cancellation order by 
Writ petition : 

Held (i) that the scheme was not a statu- 
tory scheme inasmuch as it had not been 
formulated under any statutory provisions of 
law mor were the recommendations made by 
the Director of Industries, Kanpur, statutory 
orders. They were merely recommendations 
which did not confer any right upon the per- 
son in whose favour the recommendation was 
made, so that if the recommendation was 
withdrawn or cancelled, it did not deprive the 
person concerned, of any statutory right so 
as to entitle the aggrieved person to file i a 
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petition under Article 226 of the Constitu- 
tion. The import, possession and consump- 
tion of coal was regulated by the provisions 
of U. P. Coal Control Order, 1972. That 
order did not contain any provision for the 
allotment of wagons to the coal consumers, 
This being the position no right of the peti- 
tioner statutory or otherwise had been in- 
fringed and the directions issued by the 
Director of Industries, Kanpur withdrawing 
his recommendation with regard to the allot- 
ment of wagons to the petitioner, was not 
open to challenge. (Para 2) 


Gi) Nor had there been any violation of 
the principles of natural justice. The order 
withdrawing the recommendation was not 
passed behind the back of the petitioner 
inasmuch as the report by the Development 
Authorities had been made after an open 
inspection of the petitioner’s industrial unit. 
At that time he had full opportunity to pro- 
duce materia] before those authorities to 
show that the coal, imported by him, was 
genuinely required by him and was being 
properly supplied. He failed to convince 
those authorities that the coal imported by 
him was in conformity with his genuine re- 
quirements. In those circumstances the prin- 
ciples of natural justice, if applicable at all, 
were fully complied with. There was no 
principle of natural justice which required 
that a copy of the report should have been 
supplied to the petitioner or that he should 
have been given a further notice of hearing 
by the Director of Industries before cancel- 
ling his recommendation. (Para 3) 

@) U. P. Coal Control Order (1972), 
Cl. 7 — Presentation of Railway Receipts by 
petitioner for countersignatore of District 
Industries Officer, before taking delivery of 
coal — Imposition of condition at the time 
by the Authority that the petitioner will not 
utifise the coal without his prior permission 
is wholly unauthorised and unwarranted by 
any provision of Coal Control Order — Nor 
could the seizure be made, of the coal already 
imported by the petitioner by the District 
Industries Officer under directions of the 
Director of Industries under Cl. 11 (2) (©. 

(Para 5) 


S. N. Agarwal, for Petitioner; Standing 
Counsel, D. Sanyal, for Respondent. 


ORDER :— The petitioner, M/s. Prem 
Potteries, is a firm carrying on the business 
of manufacture and sale of potteries and fire 
bricks made of china clay in district Buland- 
shahr, which requires steam coal for manu- 
facture of these goods. The steam coal is 
imported from collieries outside U. P. Ac- 
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cording to the petitioner, the coal is supplied 
by the Calcutta Coal Mines authorities and 
for that purpose railway wagons are allotted 
by the Director of Rail Movements, Calcutta. 
The Director of Industries, Kanpur, who is 
also the State Coal Controller, sponsors the 
movement of coal wagons on priority basis in 
respect of the industries in the State and, such 
recommendations are sent to the Director of 
Rail Movements Calcutta for allotment of 
wagons on priority basis. Taking into con- 
sideration the requirement of the petitioner 
and the availability of railway wagons, the 
Director of Industries, Kanpur had recom- 
mended for the allotment of 45 wagons to the 
petitioner during the year 1975 at the rate of 
3 wagons for the first three months and four 
wagons for the remaining 9 months. It ap- 
pears that on 28th February, 1975, an inspec- 
tion of the industrial unit of the petitioner was 
conducted by a team consisting of Pottery 
Development Officer and Assistant Financial 
Controller of Industries Meerut. They found 
that the consumption of coal as shown by the 
petitioner was much in excess of the raw 
material used by him. They also found that 
the petitioner did not maintain the records 
properly and did not produce any bank pass 
book or current account slip. On the basis 
of this inspection they submitted a report to 
the Director of Industries, U. P. Kanpur. In 
the meantime the petitioner made a repre- 
sentation against the proposd report on 18th 
March, 1975 and the Director of Industries 
Kanpur on a consideration of the report and 
the representation made by the petitioner 
came to the conclusion that the petitioner 
was importing coal much in excess of its 
genuine requirement and was probably mis- 
using the extra coal. He accordingly by a 
letter dated 25th March, 1975 cancelled the 
recommendation for allotment of wagons to 
the petitioner on priority basis. The petitioner 
is aggrieved and has moved the present writ 
petition under Article 226 of the Constitu- 

2. The first contention of the peti- 
tioner is that the impugned order was passed 
behind his back without affording him any 
opportunity of showing cause or of being 
heard, and, as such, the order being in viola- 
tion of the principles of natural justice, was 
a void order. In my opinion, this grievance 
of the petitioner is wholly misconceived. The 
petitioner being a consumer of coal and there 
being no statutory restriction on his right 
to import coal from outside U. P., is free to 
import coal by road transport or through 
railway. On account of the scarcity of rail- 
way wagons, however, the Government had 
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devised a scheme to recommend to the Direc- 
tor of Rail Movements Calcutta for the allot- 
ment of wagons for transportation of coal to 
certain industrial units in the State on prio- 
rity basis. The scheme is not a statutory 
scheme inasmuch as it has not been formulat- 
ed under any statutory provisions of law nor 
are the recommendations made by the Direc- 
tor of Industries Kanpur statufory orders. 
They are merely recommendations which may 
or may not be accepted. Any such recom- 
mendation does not confer any right upon 
the person in whose favour the recommenda- 
tion is made so that if the recommendation 
is withdrawn or cancelled it does not deprive 
the person concerned, of any statutory right. 
The import, possession and consumpticn of 
coal is regulated by the provisions of U. P. 
Coal Control Order, 1972. That order does 
not contain any provision for the allotment 
of wagons to the coal consumers. From the 
facts set out by the petitioner himself it is 
clear that the recommendations made by the 
Director of Industries Kanpur were not strict- 
ly complied with by the Director of Rail 
Movement Calcutta inasmuch as for the 
months of January, February and March, 
1975 he should have been allotted 9 wagons 
whereas he received only one wagon on 31st 
March, 1975 and another wagon on 4th April, 
1975. This being the position no right of the 
petitioner — statutory or otherwise — has 
been infringed and the directions issued by 
the Director of Industries, Kanpur withdraw- 
ing his recommendation with regard to the 
allotment of wagons to the petitioner, in my 
opinion, is not open to challenge. As al- 
ready pointed out above, the petifioner’s right 
to import coal has not been curtailed. He is 
free to import coal without the assistance of 
the Director of Industries Kanpur either by 
road or by rail. 


3. That apart, there has been no 
violation of the principles of natural justice 
also. The order dated the 25th March, 1975 
cannot be said to have been passed at the 
back of the petitioner inasmuch as the report 
by the Pottery Development Officer and the 
Assistant Financial Controller, Meerut was 
made after an open inspection of the peti- 
tioner’s industrial unit in his presence. He 
failed to convince those officers that the coal 
imported by him was in conformity with his 
genuine requirement.- The petitioner had at 
that time full opportunity to produce material 
before those Officers to show. that the coal 
being imported by him was genuinely -requir- 
ed by. him and was being properly applied. 
Moreover, the -impugned order was passed 
by the Director of Industries, Kanpur after! 
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taking into consideration the report as also 
the representation made by the petitioner. In 
these circumstances, the principles of natural 
justice, if applicable at all, were fully compli- 
ed with. There is no principle of natural jus- 
tice which requires that a copy of the report 
should have been supplied to the petitioner or 
that he should have been given a further 
notice of hearing by the Director of Indus- 
tries before cancelling his recommendations. 
This contention of the petitioner, therefore, 
fails. 


4. The second limb of the dispute re- 
lates to the seizure of two wagons of coal 
already imported by the petitioner. The peti- 
tioner furnished the indemnity bonds and pre- 
sented the Railway Receipts in respect of the 
two wagons of coal already imported to the 
District Industries Officer for counter- 
signature as required by the U. P. Coal Con- 
tro! Order, 1972. The District Industries 
Officer, Bulandshahr imposed a condition that 
the petitioner shall not utilise the coal with- 
out his prior permission. The petitioner 
made several requests for permission to utilise 
the coal but no such permission was granted 
and ultimately the coal was seized. The peti- 
tioner has also challenged this seizure order. 


5. Under clause 7 of the U. P. Coal 
Control Order, 1972 all licensees and other 
persons dealing in or obtaining or holding 
stocks of coal shall submit the Railway Re- 
ceipts of arrivals thereof either to the Licens 
ing Authority or in his absence to any other 
Officer authorised by him in this behalf far 
countersignature before actually taking delt- 
very of the coal from the Railways. It is in 
accordance with this provision that the pet 
tioner presented the Railway Receipts fer 
countersignature of the District Indus- 
tries Officer, Bulandshahr. That Officer im- 
posed a condition that the petitioner will not 
utilise the coal without his prior permissic2. 
That condition is wholly unauthorised and is 
not warranted by any provisions contained in 
the Coal Control Order. Not only that, utti- 
mately the District Industries Officer actually 
seized the coal. The order of seizure has 
been filed as Annexure I to the rejoinder- 
affidavit. The seizure has been sought to be 
justified under clause 11 (2) (c) of the Ccal 
Control Order. This clause provides :— 


“The State Coal Controller or the Licens- 
ing Authority or any person authorised 3y 
them in this behalf may seize or Authorise 
the seizure of any coal in respect of which 
he has reason to. believe that a contravention 
of this Order has been, is being or about to 
be committed.” 
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Now no indication whatsoever has been. given 
in the impugned order as to how this pro- 
vision became applicable nor has anything 
been said in the counter-affidavit in that be- 
half. It has not been alleged that the peti- 
tioner had contravened any provision of the 
Coal Control Order or he was about to 
commit any such contravention. The only 
reason disclosed in the impugned order is that 
in compliance of the instructions of the Direc- 
tor of Industries (Raw Material Section) 
U. P. Kanpur, as communicated by the Joint 
Director of Industries (Wastern Zone) Meerut, 
the steam coal wagons imported by the peti- 
tioner are seized under clause 11 (2) (c), of 
the U. P. Coal Control Order, 1972. In the 
first place, the Director of Industries, U. P. 
Kanpur had no jurisdiction to ask the Dis- 
trict Industries Officer to seize the coal al- 
ready imported by the petitioner and second- 
ly, the seizure could be made under clause 11 
(2) (c) of the Coal Control Order only if 
the Licensing Authority had reason to believe 
that a contravention of that order had been 
or was about to be committed by the peti- 
tioner. In fact, the learned Standing Counsel 
very fairly and frankly conceded that the 
seizure of the coal could not be defended. 
The grievance of the petitioner with regard 
to the seizure of the coal appears to be fully 
justified and the seizure is clearly arbitrary 
and cannot be sustained. I, therefore, direct 
the respondents to release the seized co 
forthwith in favour of the petitioner. 


6. In the end the petition is partly 
allowed. J, however, make no order as to 
the costs, 













Petition partly allowed. 
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Badri Barai, Appellant v. Bishwa Nath 
Bajpai and others, Respondents. 


Second Appeal No. 2044 of 1967, Dj- 
8-5-1975. 


(A) Civil P. C. (1908), O. 21, Rr. 92, 
58 (both rules as amended by Allahabad High 
Court) and R. 63; O. 38, R. 8 — Orders 
passed under O. 21, R. 92 or under O. 38, 
R. 8 are subject to decision of objection under 
R. 58 and ultimately to decision of suit under 
R. 63. 

Reading the provisions of O. 21, Rr. 92 
and 58 (both as amended by Allahabad High 
Court) and Rule 63, together, it follows that 
the confirmation of a sale under Rule 92 
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is subject to the decision under Rule 58 and 
Rule 63. Although Rule 92 refers to only 
Rule 58 and makes no mention of Rule 63, 
yet Rule 63 automatically comes into play, as 
an order passed under Rule 58 is subject to 
the ultimate decision under Rule 63. If no 
suit is filed under Rule 63 against order 
deciding objections under Rule 58 or a suit 
is filed beyond limitation then only the order 
under Rule 58 becomes final and absolute. 
(Paras 6, 7) 
Further, provisions of Rule 58 are at- 
tracted in a case under Order 38, Rule 8 and 
a decision under the provisions of Order 38, 
Rule 8 does not become final and is subject 
to filing of a suit under Order 21, Rule 63. 
So provisions of Order 21, Rule 92 are ap- 
plicable in the case of a decision made under 
Order 38, Rule 8. AIR 1937 All 635; AIR 
1961 Andh Pra 385, Rel. on; AIR 1967 SC 
608, Dist. (Para 8) 


(B) Civil P. C. (1908), S. 100 — Finding 
of fact by lower court when can be disturbed. 

The conclusion on facts arrived at by 
the lower court is a cumulative effect of the 
approval of the evidence on record. Such 
findings cannot be assailed in second appeal 
except on the ground of the existence of a 
legal error. (Para 14) 


Cases Referred: Chronological Paras 


AIR 1967 SC 608 = (1967)2 SCR 77 4,9 
AIR 1961 Andh Pra 385 = (1961) 1 Andh 


WR 209 8 
AIR 1937 All 635 == 1937 All WR 587 8 
(1959) Suit No. 878 of 1959 (All) 13 


Rama Shanker Misra, S. P. Srivastava, 
for Appellant; Radhey Shyam, for Res- 
pondents. 

JUDGMENT:— This is an appeal by one 
of the defendants in the suit. Bishwanath 
Bajpai plaintiff filed a suit for the declara- 
tion that the suit plots belonged to defendant 
No. 3 Chhedi Barai and they are liable to 
be attached in execution of the decrees of 
the plaintiff and other creditors against Chhedi 
Barai. The plaintiff also prayed for the relief 
of cancellation of a gift deed dated Ist March, 
1954 executed by Chhedi Barai in favour of 
the defendants Nos. 1 and 2. 


2. Plaintiff's case was that he had filed 
suit No. 456 of 1964 against defendant No. 3 
Chhedi Barai on the basis of a promissory 
note executed by the latter. The suit plots 
were attached before judgment in that suit. 
Objections were filed by defendants Nos. 1 
and 2 and the plots in suit were released in 
their favour. These defendants claimed that 
they were the owners of the plots in dispute 
by means of the gift deed dated Ist March, 
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1954 executed in their favour by Chhedi 
Barai. The order releasing the suit plots in 
favour of defendants Nos. 1 and 2 was chal- 
lenged in the suit and it was further stated 
that the gift deed dated ist March, 1954 in 
favour of defendants 1 and 2 was a fictitious 
document and it was executed to practise 
fraud on creditors of defendant No. 3. It 
was also pleaded that Chhedi was not the 
bhumidhar of the plots in suit on the date 
of the execution of the gift deed and as 
such he could not convey any rights to the 
defendants Nos. 1 and 2. Defence was a 
denial of the plaint case and it was further 
pleaded that the gift deed was (not?) executed 
in order to defeat the claims of the creditors 
and the suit was barred by res judicata and 
the provisions of Order 38, Rule 8 of the 
Civil P. C. hereinafter referred to as the Code. 


3. The trial court dismissed the suit 
holding that the gift deed in suit was not a 
fictitious document and not liable to be can- 
celled and that the plaintiff (defendant?) could 
validly transfer the plots as he was the bhumi- 
dhar thereof. The trial court also held that 
the suit was maintainable and the plaintiff had 
a right to sue. The suit was not barred by res 
judicata nor by the provisions of Order 38, 
Rule 8 of the Code. An appeal was filed by 
the plaintiff. The appeal was allowed and 
the judgment and decree were set aside and 
the plaintiff’s suit for the declaration and 
the relief of cancellation was decreed. The 
lower appellate court affirmed the finding ot 
the trial court that the defendant No. 3 was 
a bhumidhar on 1st March, 1954 and was 
competent to execute the gift deed but it was 
held that the gift deed was not acted upon 
and was not a genuine deed. The deed of 
gift was held to be a fictitious and sham 
transaction. 


4. A preliminary objection to the 
maintainability of the appeal has been taken 
by the learned counsel for the respondent. 
He has also moved an application under 
Order 41, Rule 27 of the Code seeking to 
bring on record a certified copy of dakhal- 
nama and certified copies of two orders pas- 
sed by the executing court showing that the 
execution was struck off in full satisfaction. 
He had alleged in the above application that 
the suit plots were sold in execution of the 
decree in suit No. 456 of 1964 and that one 
Prem Kumar Tiwari had purchased the pro- 
perty in auction sale and that the sale had 
been subsequently confirmed and the execu- 
tion case was struck off in full satisfaction 
on the 8th April, 1972. Learned counsel for 
the appellant (respondent?) contended that in 
view of the fact that the sale in favour. of 
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Prein Kumar ‘Tiwari had been confirmed the 
present appeal had become infructuous and 
was not maintainable. In support of his con- 
tention he relied on the decision of Janakrai 
y. Gurdayal Singh, AIR 1967 SC 608 and 
particularly on a passage from the aforesaid 
judgment at p. 610 which reads as follows : 


“It does not seem ever to have been 
doubted that once a sale is confirmed the judg- 
ment debtor is not entitled to get back the 
property even if he succeeds thereafter in 
having the decree against him reversed.” 
Learned counsel for the respondent contend- 
ed that a confirmation of sale takes place 
under Order 21, Rule 92 of the Code. That 
Rule has undergone a change introduced by 
the Allahabad High Court and makes the 
confirmation subject to Rule 58 (2) of O. 21 
of the Code. He further contended that a 
decision under Rule 58 (2) becomes final but 
is subject to the provisions of Rule 63 of 
Order 21 of the Code. The plaintiff filed a 
suit under Order 21, Rule 63 of the Code and 
the present appeal arises out of that suit. 
Consequently, he contended that the matter 
had not become final and the appeal could 
not be said to have become infructuous. 
Learned counsel for the respondent thereupon 
contended that Rule 92 as amended by this 
Court only refers to Rule 58 (2) of Order 21 
of the Code and does not make any reference 
to Rule 63. He also contended that there 
was no order under Rule 58 (2) in the pre- 
sent case as the order was passed under 
Order 38, Rule 8 of the Code and the provi- 
sions of Rule 92 bad no application to R. 8 
of O. 38 of the Code. 


5. Having heard the learned counsel 
for the. parties I am satisfied that the pre- 
liminary objection has no merits. Order 21, 
Rule 92 of the Code as amended by this court 
reads as follows: 


“Order 21, Rule 92 (1). Where no ap- 

plication is made under Rule 89, Rule 90 or 
Rule 91, or where such application is made 
and disallowed, the Court shall. subject to 
the provisions of Rule 58 (2) make an order 
confirming the sale, and thereupon the sale 
shall become absolute.” 
The words “subject to the provisions of 
Rule 58 (2)” were added after the word 
“shall” in Rule 92 (1) by the High Court of 
Allahabad. It, therefore; makes it clear tkat 
the confirmation of the sale under Rule 92 is 
subject to the provisions of Rule 58 (2) of 
Order 21, Rule 58 (2) has also been amended 
by the High Court. The sub-rule 58 (2) as 
amended reads as follows:, ade H 

“58. Postponement of Sale (f)......... mv 
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(2) Where the property to which the 
claim or objection applies has been advertised 
for sale, the court ordering the sale may post- 
pone it pending the investigation of the claim 
or objection, or may in its discretion make an 
order postponing the delivery of the property 
after the sale pending such investigation. And 
in no case shall the sale become absolute 
until the claim or objection has been decid- 
ed.” 


What is significant in the present case is the 
last sentence of this Rule. It states in ab- 
solute terms that the sale shall not become 
absolute until the claim or objection has been 
decided. It gives a wide discretion to the 
Court to postpone the sale but makes it clear 
that the sale shall not become absolute until 
the claim or objection has been decided. 
Thus, any confirmation of sale under Rule 92 
is subject to the provisions of Rule 58 (2) 
of Order 21 which in turn means that any 
claim or objection in respect of the sale has 
to be decided by the Court. The words of 
Rule 63 are also explicit. It makes it clear 
that where a claim or objection is decided 
against a party he may institute a suit to esta- 
blish his claims to the property in dispute 
but subject to the result of the suit, if any, 
the order shall be conclusive. It will thus be 
seen that if any suit is filed under the pro- 
visions of Rule 63 within the period of limi- 
tation then the order passed under Rule 58 
shall not become final until the decision of 
the suit itself. 

6. Therefore, reading the provisions 
of Rules 92, 58 and 63 of Order 21 of the 
Code I conclude that the confirmation of sale 
under Rule 92 is subject to the decision under 
Rule 58 and Rule 63 of Order 21 of the Code. 
If there is a decision under Rule 58 then 
in that event it will be subject to the deci- 
sion of the suit under R. 63, provided such a 
suit is filed against the order under O. 21, R. 58 
within the period of limitation provided for. 
The claim was decided on the 28th February, 
1965 and the present suit was instituted on 
3rd. May, 1965. The sale took place on 7th 
March, 1972 and was confirmed on 8th April, 
1972. Obviously, therefore, the confirmation 
of the sale on 8th April, 1972 would be sub- 
ject to the decision in he suit. The suit is 
still pending, for the appeal is only a con- 
tinuation of the suit. 

7. .. The contention that Rule 92 refers 
to only 58 (2) and not to Rule 63 and con- 
sequently will not be subject-matter of the 
final outcome of the suit. under Rule 63 of 
the O. 21 cannot be countenanced. If the 
order passed under Rule 58 does become final 
and is’ subject to the ultimate decision -under 
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Rule 63 then the provisions of Rule 63 auto- 
matically come into play. It was not neces- 
sary to mention Rule 63 also along with 
Rule 58 (2) in Rule 92. This contention has 
no substance at all. The underlying principle 
for introducing the amendment in Rule 92 or 
Rule 58 (2) was to make all such sales sub- 
ject to the final outcome of a suit under 
Order 21, Rule 63 of the Code. If of course 
no suit was filed after the objections were 
decided under Rule 58 or the suit was filed 
beyond the period of limitation the order 
‘passed under Rule 58 would become final and 
absolute. In that event there would be no 
question of the order being then subservient 
to the decision of a suit, but such a situation 
does not arise in the present case. As stated 
above, in the present case the confirmation of 
sale was done 7 years after the suit had al- 
ready been instituted. It was during the pen- 
dency of this second appeal in this Court that 
the sale was confirmed. 


8. The contention is that in the present 
case there was no order under Rule 58 but 
an order under Rule 8 of Order 38 of the 
Code. The contention that since Rule 92 
does not refer to Order 8, Rule 38 of the 
Code it has no application to a decision 
under the latter Rule is not acceptable. The 
provisions of Rules 58 to 63 of Order 21 
of the Code are made applicable to the pro- 
ceedings under Order 38, Rule 8. Rule 8 
reads as follows :— 


“QO. 38, R. 8. Investigation of claim to 
property attached before judgment. 


Where any claim is preferred to property 
attached before judgment, such claim shall be 
investigated in the manner hereinbefore pro- 
vided for the investigation of claims to pro- 
perty attached in execution of a decree for 
the payment of money.” 


The provisions for the investigation of claim 
in execution of a decree are Rules 58 to 63 
of Order 21. The procedure to be followed 
in the investigation of the claim under 
Order 38, Rule 8 is that provided for the 
investigation of claims to property attached 
in execution of a decree. In the case of 
Hafiz Ahmad Ali Khan v. Anand Sarup, ATR 
1937 All 635 a Division Bench of this Court 
has held that where an objection is raised to 
attachment before judgment of certain pro- 
perty the objection is to be investigated in ac- 
cordance with the provisions of Order 21, 
Rule 58 of the Code. The Division Bench 
also held that the decision of the Court under 
Rule 8 of Order 38 as regards the claim 
preferred to property attached before judgment 
is, however, not final and can be assailed by 
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means of a separate suit instituted within the 
period of limitation. 

In the case of S. Pullamma v. S. Madhu- 
ram, AIR 1961 Andh Pra 385 it was held that 
in a case of attachment before judgment any 
objection by a third party to such attachment 
was not appealable under Order 43, Rule 1 
of the Code but a separate suit under O. 21, 
R. 63 of the Code was maintainable. If was 
further held that the order on the claim or 
objection being not a final one the only way 
in which an aggrieved party could assail that 
order was by instituting a suit under Rule 63 
of Order 21. It was further held that if he 
did not take recourse to the filing of a suit 
in accordance with the provisions of law he 
would be precluded from attacking it in sub- 
sequent proceedings. In support of this state- 
ment of law the Division Bench of the 
Andhra Pradesh relied on the decision of this 
Court in the case of Hafiz Ahmad Ali Khan 
yv. Anand Sarup, AIR 1937 All 635 (supra). 
J, therefore, conclude that the provisions of 
Rule 58 are attracted in a case under O. 38, 
R. 8 and a decision under the latter provi- 
sion does not become final and is subject to a 
filing of a suit under Order 21, Rule 63 filed 
within the period of limitation, I further hold 
that the provisions of Rule 92 of Order 21 
of the Code are applicable in the case of a 
decision made under Order 38, Rule 8 of the 
Code. 

9, I am of the opinion that the deci- 
sion in the case of Janak Raj v. Gur Dayal 
Singh, AIR 1967 SC 608 (supra) will not be 
applicable for several reasons. Firstly, the 
case arose from Punjab where the Code of 
Civil Procedure has not been amended in the 
like manner as by this Court to the provi- 
sions of Rule 92 and Rule 58. Secondly, the 
question that was being considered in that 
case was whether a sale must be confirmed 
even where the reversal of the decree takes 
place before the confirmation of sale. Third- 
ly, the facts of that case were different from 
that in the present case. The principal reason 
why the decision in the Supreme Court case 
is inapplicable to the present case is a difi- 
erence in the provisions of Rule 92 and 
Rule 58 of Order 21 of the Code, existing 
in the States of Punjab and Uttar Pradesh. 
Their Lordships of the Supreme Court ‘were 
not considering the provisions of Rule 92 and 
Rule 58 as amended by this High Court. 
The language of Rule 92 and Rule 58 is 
specific and makes the confirmation of sale 
subject to proceedings under Rule 58 and to 
a suit filed under Rule 63. Consequently, the 
enunciation of law by the Supreme Court 
Which has been quoted earlier in this judg- 
ment is inapplicable. 
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10. For the reasons stated above I 
‘do not find any substance in the preliminary 
objection raised by the learned counsel for 
the respondent. The preliminary objection is 
overruled. 


11. On the merits learned counsel 
contended that the lower appellate Court was 
in error in holding that the gift deed was 
collusive or that it was a sham transaction for 
no such case was pleaded. The finding by 


the court below that it was a fictitious trans- - 


action was also erroneous for there was no 
evidence to show that there were any creditors 
against Chhedi Barai in the year 1954. In 
other words, the learned counsel contended 
that the finding by point No. 2 formulated 
by the lower appellate Court was erroneous 
and contrary to law. 


12. The trial court bad framed issues 
Nos. 1 and 2 in the following words : 

1. Whether the gift deed dated 1-3-1954 
in suit is liable to be cancelled for the 
reasons that it has been executed in 
order to defraud the plaintiff? Is the 
gift deed liable to be cancelled for the 
reasons stated in para S of the plaint? 

2. Whether the defendants Nos. 1 and 2 

e are the Bhumidhars of the plots ir 
suit? 


13. It will be relevant to state here 
' that on the 27th February, 1965 an order was 
passed under Rule 8 of Order 38 of the Code. 
Jt was decided against the present plaintiff so 
that he had to file the present svit. In para- 
graph 5 of the plaint it was stated that the 
gift deed executed by Chhedi m favour of 
defendants Nos. 1 and 2 on ist March, 1954 
was fictitious and was not binding on the 
plaintiff and was liable to be cancelled. Five 
reasons were given. In the first place it was 
stated that the defendant No. 3 Chhedi was 
not a bhumidhar on the Ist March, 1954 
and being a sirdar he could not execute a sale 
.deed. Secondly, that in order to defraud the 
creditors the fictitious gift deed was executed 
and the defendants Nos. 1 and 2 never came 
in possession nor mutation of names took 
place on the basis of the gift deed. Thirdly, 
in Suit No. 878 of 1959 (AID, Kudai Misir 
v. Chhedi an objection had been filed by the 
defendants 1 and 2 but it had been decided 
there that the gift deed was a fictitious docu- 
ment and Chhedi’s possession was recognised 
and this decision was binding on the contest- 
ing defendants.. Fourthly, Chhedi defendant 
No. 3 had never given possession over the suit 
‘and. Fifthly, the suit plots were liable to 
attachment and sale. It is true that there is 


nothing in this pleading as regards collusion: 
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but it is equally true that this gift deed was 
being impeached on the ground that it was a 


fictitious document, never acted upon and that 


Chhedi has never left his possession over the 
suit plots. 


The lower appellate court was, therefore, 
perfectly justified to formulate the question 
No. 2 namely, whether the gift deed was a 
fictitious document and never given effect to. 
The lower appellate court found that Chhedi 
was a bhumidhar on the day of execution 
of the gift deed and he could transfer his 
bhumidhari plots but it held that the gift deed 
was a fictitious document and never acted 
upon. The court below has given cogent 
reasons for taking this plea. In the first 
place it has held that defendant No. 3 Chhedi 
continued to be recorded in possession for 
more than 9 years after the execution of the 
gift deed, and had been recorded in the re- 
venue papers to be in possession even in the 
year 1372F. That was long after the execu- 
tion of the gift deed. If he remained in pos- 
session of the property, where was the ques- 
tion of gift deed haying been acted upon. 
Chhedi had asserted his possession over the 
disputed property on the 26th August, 1954. 
Secondly, the lower appellate court has stated 
that the gift deed in dispute was challenged 
by Chhedi in Suit No. 5206 of 1956. Defend- 
ants Nos. 1 and 2 had filed objection to the 
attachment of the plots in Suit. No. 878 of 
1959 of the Court of Munsif H, Deoria and 
this objection was decided against . them. 
Chhedi had himself filed a suit for cancella- 
tion of gift deed. The lower appellate court 
has also recorded that Chhedi had admitted 
the genuineness of the deed for the first time 
on the 15th January, 1960 and before that he 
was challenging the gift deed. 

The court below was right in concluding 
that this was done in order to defeat the claim. 
of the plot of Suit No. 878 of 1959 (All). The 
court below ultimately concluded that the gift 
deed was not acted upon and it was not a 
genuine deed and that it was a fictitious and 
sham transaction. I see no error in this con- 
clusion by the lower appellate Court. If the 
gift deed was not meant to be acted upon and 
the name of Chhedi continued for a long 
period of time even after the execution of 
the gift deed, the fact that Chhedi filed a 
suit for the cancellation of the gift deed are 
all indicative of the fact that the gift deed 
was a fictitious document executed for some 
purpose. It was not necessary for the plain- 
tiff to establish that Chhedi was indebted at 
the time of the execution of the gift deed or 
that some of the creditors had filed a suit 
against him at that time. This was one of 
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the grounds taken for assailing the gift deed. 
If the deed itself was not a genuine transac- 
tion then no sanctity could be attached to 
such a deed. In my opinion, the ultimate 
conclusion to be drawn is that the gift deed 
did not have the effect of transferring the 
property from Chhedi to defendants Nos, 1 
and 2 and it was, therefore, liable to be 
cancelled. 


14, The findings arrived at by the 
court below are findings on the questions of 
fact. The conclusion arrived at by the court 
below is a cumulative effect of the appraisal 
of the evidence on record. The findings arriv- 
ed at by the court below cannot, therefore, 
be assailed in second appeal except on the 
ground of the existence of a legal error. 
No such legal error has been pointed out 
which can be said to have vitiated the findings 
arrived at by the court below. I, therefore, 
find no good reason to interfere with the 
findings arrived at by the court below. 


15. No other point was argued. 


16. in the result, therefore, the appeal 
fails and is dismissed with costs. 


~ Appeal dismissed. 
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K. B. ASTHANA, C. J. 
Asad Yar Khan, Petitioner v. The State 
Transport Appellate Tribunal, Uttar Pradesh, 
Lucknow and others, Opposite Parties. 


W. P. No. 484 of 1973, DJ- 30-1-1975. 


` (A) Motor Vehicles Act (1939), S. 59 (1) 
— Application for transfer of permit on 
ground tbat permit holder was benamidar for 
petitioner — Regional Transport Authority, 
if can decide question of benami — (Con- 
stitution of India, Art. 226). 

Where X applies for transfer in his name 
of permit standing in the name of Y on the 
ground that Y was a benamidar for him (X) 
the R. T. A. is not legally debarred from going 
‘into the question of benami and decide it. 
Although the R. T. A., has no power to ex- 
amine witnesses on oath and cannot summon 
Witnesses to depose before him he can act 
on information and on affidavits filed by the 
parties. {Paras 5, 7) 

The R. T. A. in granting permits acts 
as a quasi-judicial authority and has to hear 
the parties and on the information, before he 
arrives at a conclusion or finding. The ver- 
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dict of the R. T. A. may not be final as it 
is only an incidental question to be decided 
in order to grant a permit or transfer it. It 
will be open to the party to go to a Civil 
Court for a declaration that he is the owner 
of the vehicle. The R. T. A., being a quasi- 
judicial authority must give reasonable op- 
portunity to the parties to meet the case 
against them. AIR 1969 SC 493, Rel. on. 
(Para 6) 
Cases Referred ; Chronological Paras 
AIR 1971 SC 1804 = 1971 SCD 706 5 
AIR 1969 SC 493 = (1969) 2 SCR 896 5 
AIR 1963 All 383 5 
AIR 1956 All 258 = 1956 Cri LJ 679 6 
S/s. A. J. Fanthume, S. K. Srivastava and 
Mohd. Zaheer Hasan, for Petitioner; S/s. 
R. N. Trivedi and K. S. Bajpai, for Opposite 
Parties. 
ORDER :— This is a petition under Arti- 
cle 226 of the Constitution questioning the 
validity of an order passed by the U. P. State 


Transport Appellate Tribunal dated 21st April, 


1973 by which a revision. filed by Srimati 
Afsari Begum respondent No. 3 to this peti- 
tion was allowed and the order of the Regio- 
nal Transport Authority, Lucknow dated 2nd 
January, 1973 transferring the permit No. 381 
of Vehicle No. USD-583 from the name of 
Srimati Afsari Begum to the name of Asad 
Yar Khan, the petitioner in this writ petition, 
was set aside, 

2. It appears that in 1958 a permit 
was granted by the - Regional Transport 
Authority, Lucknow in the name of Srimati 
Afsari Begum for plying a private stage car- 
riage on Barabanki-Ganeshpur route. Later 
on the route was changed and the permit held 
Hardoi-Beniganj-Sandila route. 
During the period appropriate endorsements 
were made in the permit. In 1972 the said 
permit stood for the Vehicle No. USD-583. 
Srimati Afsari Begum is the widowed sister 
of the petitioner Asad Yar Khan. On 14-8- 
1972 the petitioner applied under Sec. 59 (1) 
of the Motor Vehicles Act to the Regional 
Transport Authority, Lucknow for transfer of 
the said permit in his name. On 12-9-1972 
Srimati Afsari Begum filed an objection. On 
26-11-1972 the petitioner filed a detailed affi- 
davit amplifying the allegations made in the 
original application for the transfer of permit. 
On 27-11-1972 the Regional Transport Autho- 
rity ‘heard the parties and reserved orders. 
Then on 2-1-1973 the Regional Transport 
Authority allowed the application of the peti- 
tioner and transferred the permit in his name. 
It appears that -in the final part of the order 
instead of the word “permit” the word “vehi- 
cle” was mentioned. On 4-1-1973 the peti- 
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tioner went before the registration authority 
under the Motor Vehicles Act and got the 
Vehicle No. USD-583 ‘registered in his name. 
Then the petitioner made an application be- 
fore the Regional Transport Authority for 
correction of the order. The Regional Trans- 
port Authority by its order dated 17-1-1973 
corrected the mistake by substituting the word 
“permit” for the word “vehicle” in the final 
order. Srimati Afsari Begum being aggriev- 
ed filed a revision before the State Transport 
Appellate Tribunal which as said above, 
allowed the revision on 24-1-1973, and set 
aside the order of the Regional Transport 
Authority. 


3. The main controversy between the 
parties before the transport authorities relat- 
ed to the ownership of the Vehicle No. USD- 
583 to which the permit in question related. 
The petitioner’s case was that his widowed 
sister Asfari Begum was living with him and 
in 1958 he acquired a vehicle and got the 
permit No. 381 issued benami in the name 
of his sister Srimati Afgsari Begum as the 
petitioner had already several other permits in 
his name, The allegation of the petitioner 
further was that on 13-2-1960 Srimati Afsari 
Begum executed a document in which she ad- 
mitted the benami nature of her status and 
gave an undertaking that whenever the peti- 
tioner wanted the permit to be endorsed in 
his own name she will not raise any objec- 
tion. However, even after this agreement 
the permit continued to remain m the name 
of Srimati Afsari Begum with the change of 
vehicles which is alleged were always pur- 
chased by the petitioner. It was alleged in 
the affidavit filed by the petitioner before the 
Regional Transport Authority on 26-11-1972 
that the Vehicle No. USD 583 was acquired 
by him for Rs. 26,000/- from one Mohammad 
Soyab. The case of the petitioner before the 
Regional Transport Authority was that Srimati 
Afsari Begum had no assets of her own and 
her name was just benami as regards vehicles 
and the permit, it was the petitioner who was 
looking after the business of running the stage 
carriage on the route endorsed on the permit 
and it was he who was keeping the accounts 
and receiving the earnings. It was alleged 
that Srimati Afsari Begum was always sup- 
ported by the petitioner and she was living in 
the house of the petitioner but some time 
after Srimati Afsari Begum had married her 
daughter to Irshad Ali, the son-in-law, having 
an evil eye on the vehicle and the permit got 
his mother-in-law shifted to his own house 
so as to cause loss and embarrassment to the 
petitioner. The petitioner thus having been 
alarmed with this attitude of his sister and 
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Irshad Ali, her son-in-law, was compelled to 
apply for.the transfer of the permit to the 
Regional Transport Authority. Srimati Afsarj 
Begum in her objection refuted the allegation 
that the permit and the vehicle endorsed in the 
permit was benami. She alleged that the 
permit was always in her name and she was 
the owner of the vehicle endorsed in the 
permit. She further alleged that the so-called 
agreement or document said to have been 
executed by her on 13-2-60 was not a genuine 
act on her part, her brother having taken a 
thumb impression on a blank paper forged 
the contents thereon. 


4. The Regional Transport Authority 
on a consideration of the entire material on 
record recorded a finding that the permit and 
the vehicle in question were benami in the 
name of Srimati Afsari Begum and the peti- 
tioner was the real owner thereof. On this 
finding the Regional Transport Authority 
transferred the permit in the name of the peti- 
tioner. In revision the State Transport Ap- 
pellate Tribunal, however, held that the ques- 
tion as to whether the permit was benami in 
the name of Srimati Afsari Begum could not 
have been decided by the Regional Transport 
Authority and the permit ought not to have 
been transferred in the name of the petitioner 
unless the petitioner had obtained a decree of 
the Civil Court as to the benami nature of 
the transaction. A perusal of the order of 
the Appellate Tribunal would show that it 
has contradicted itself. In the earlier part 
of its order the Appellate Tribunal criticised 
the Regional Transport Authority in not ex- 
amining the attesting witnesses to the agree- 
ment dated 13-2-1960 but later on it held that 
such a question could not have been decided 
by the transport authorities as it fell beyond 
their power. 

5. Sri A. J. Fanthome, learned coun- 
sel appearing for the petitioner, contended 
that in taking the view that the transport 
authorities cannot resolve a question as to 
the ownership of the permit and the vehicle 
endorsed therein or record a finding thereon 
on such a question, the Appellate Tribunal 
legally erred. The learned counsel submitted 
that the Regional Transport Authority had 
ample jurisdiction under the relevant provi- 
sions of the Motor Vehicles Act and the 
rules made thereunder to decide all questions 
of fact and law relevant to the controversy 
before it inasmuch as it is the exclusive juris- 
diction of the Regional Transport Authority 
to grant a permit or not to grant a permit or 
to transfer a permit or refuse to transfer it. 
The learned counsel pointed out to R. 45 (f) 
of the U. P. Motor Vehicles Rules which 
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empowers the Regional Transport Authority 
to call for all kind of information needed by 
it for the purpose of deciding the disputes 
relating to permits of stage carriages. My at- 
tention was drawn by the learned counsel to 
a decision of the Supreme Court in K. M. 
Viswanatha Pillai v. K. M. Shanmugham 
Pillai, (AIR 1969 SC 493) in which in para- 
graphs 12 and 13 of the reported judgment 
at page 496 the learned Judges observed as 
follows :— 


“The learned counsel for the respondent 
says that at any rate the Act does not con- 
template persons applying for permits benami. 
In India benami transactions are recognised 
and not frowned Upon .....s.s.ssssesssrsessse We 
see nothing in the Act which expressly or by 
implication bars benami transactions or per- 
sons owning buses benami and applying for 
permits on that basis.” 

Reliance was also placed on the obser- 
yations of this Court in the case of Khalil- 
ul-Rehman Khan v. State Transport Appellate 
Tribunal, (AIR 1963 All 383) in this con- 
nection. Another case of the Supreme Court 
was also cited in aid of his submissions by 
the learned counsel for the petitioner which 
is Maharashtra State Road Transport Cor- 
poration v. Mangrulpir Joint Motor Service 
Co. (P) Ltd., (AIR 1971 SC 1804) to establish 
that the Regional Transport Authority under 
the Motor Vehicles Act has full powers to 
ask for any information and call the parties 
for furnishing any information necessary 
in connection with the grant of a permit. 
The Supreme Court in the later case was 
considering the question of grant of a per- 
mit. The transfer of a permit is nothing but 
a grant of a permit. Thus, the observations 
ef the Supreme Court in that case are equally 
applicable when the Regional Transport 
Authority considers the question of transfer 
of a permit. Whenever a question arises be- 
fore the Regional Transport Authority as to 
the nature of the permit, in my judgment, it 
will be failing in its duty in not deciding 
the issues as would be necessary for the pur- 
pose of resolving the dispute relating to the 
permit between the benamidar and the real 
owner. Though J have not been referred to 
any provision under the Motor Vehicles Act 
or the rules made thereunder by the State of 
Uttar Pradesh empowering the Regional 
Transport Authority to summon witnesses and 
examine them on oath but that does not mean 
that the Regional Transport Authority can- 
not in asking for information call a person 
to furnish the information or call for any 
material document for furnishing such infor- 
mation. It is not the law that a Tribunal can- 
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not record a finding of fact on any material 
question arising before it for decision unless 
such Tribunal is empowered to examine wit- 
nesses on oath or has the power to summon 
witnesses. In this case itself as the record 
shows the petitioner had prayed before the 
State Transport Appellate Tribunal at the 
revisional stage to examine Srimatj Afsari 
Begum on an affidavit filed by her before the 
Appellate Tribunal. Srimati Afsari Begum 
objected and pleaded that the Tribunal had 
no such power to examine her on oath. 


6. Sri R. N. Trivedi, learned counsel 
for the respondent, Srimati Afsari Begum, 
contended that the appellate Tribunal was 
right in holding that the transport authorities 
could not decide the question of title as they 
had no power to summon witnesses and ex- 
amine and cross-examine them on oath. I 
do not think that this contention of the learn- 
ed counsel is sound. A reference was made 
to a decision of this Court in State of Uttar 
Pradesh v. Ratan Shukla, (AIR 1956 All 258) 
wherein it was held that unless a positive 
authorisation is conferred by law a constitut- 
ed authority though administering the laws and 
affecting the rights of the parties cannot sum- 
mon witnesses on oath and then examine or 
cross-examine them. I do not doubt the 
correctness of this proposition. The Regional 
Transport Authority not having been specifi- 
cally authorised in that regard cannot examine 
or cross-examine witnesses on oath. Even if 
it may be so, the Regional Transport Autho- 
rity having been constituted as a body to 
decide all disputes relating to permits and to 
call for any material information in that con- 
nection has to record findings in order to: 
arrive at its. decision. Nobody disputes and 
can dispute that the Regional Transport 
Authority in granting permits or transferring 
permits acts quasi-judicially. It has to give 
fair opportunity to every party interested be- 
fore it. A body which is under a duty to 
act quasi-judicially has to hear the parties 
and on the information before it arrive at 
conclusions or findings. It has to perform 
that duty though it may be that it has no 
power. to call for witnesses and examine them 
on oath. As already observed above, taking 
of benami permits under the Motor Vehicles 
Act being permitted as the verdict of the 
Supreme Court referred to above shows it 
cannot, as a matter of law be held that the 
Regional Transport Authority cannot go into 
the question of benami. In my judgment it 
cannot throw out a party only for the reason 
that it is difficult to decide the question of 
benami and then direct him to go to civil 
court. It may be observed here that the 
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Regional Transport Authority has to do its 


best in resolving such questions. But its 
verdict as to the ownership of the vehicle may 
not be final as it is only an incidental ques- 
tion to be decided in order to grant a permit 
or transfer it. I think it is always open to 
ia party to go to a Civil Court for a declara- 
tion that he is the owner of a vehicle. The 
provisions under the Act and the rules made 
thereunder do not anywhere constitute the 
Regional Transport Authority as the forum 
to decide finally the title of a vehicle. No 
doubt, as observed above, that isa relevant fact 
for the purpose of coming to a conclusion as 
to the grant of a permit or to transfer a 
permit. This incidental question has to be 
decided by the Regional Transport Authority 
in order to do its duty under the law as it 
is the exclusive forum where all questions 
relating to permits of stage carriages have 
to be determined. 

7. There is yet another difficulty in 
the way of the learned counsel for the res- 
pondent. It is not disputed that in practice 
before the Regional Transport Authority par- 
ties file affidavits. Affidavit is nothing else 
but a written statement on oath. Thus, be- 
fore the Regional Transport Authority state- 
ments on oath are being furnished by way of 
affidavits and that has become the general 
practice. This practice, to my mind, is not 
legally erroneous. Jf a party voluntarily gives 
a statement on oath it will always be en- 
tertained though of course the Regional 
Transport Authority has no power to compel 
a party to give a statement on oath. When 
affidavits between the parties are exchanged 
it becomes again the duty of the Regional 
Transport Authority to resolve the disputes 
on the information furnished by the affidavits, 
Here before the Regional Transport Autho- 
rity there were affidavits and other docu- 
ments. In my judgment in coming to a con- 
clusion on the benami nature of the ownership 
of the vehicle in order to find out as to in 
whose name the permit is to be given the 
Regional Transport Authority did not exceed 
its jurisdiction or power. The Appellate Tri- 
bunal was in error in setting aside the order 
of the Regional Transport Authority on that 
ground. 


8. However, I find from the facts 
averred in the affidavits of the parties that 
the Regional Transport Authority did not 
afford a reasonable opportunity to Srimati 
Afsari Begum to refute the allegations made 
in the affidavit which was filed in ‘the last 
stage by the petitioner on 26th November, 
‘11972. As said above, in this affidavit the 
petitioner came out with a definite case, His 
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earlier affidavit was merely an assertion that 
the ownership of the vehicle and the permit 
was benami, but it is in the later affidavit 
that he gave out all the circumstances. Srimati 
Afsari Begum ought to have been afforded an 
opportunity to reply to that affidavit. The 
Regional Transport Authority being a quasi- 
judicial authority in matters of grant of per- 
mit and transfer of permit thus erred in the 
exercise of its jurisdiction as it did not afford 
Srimati Afsari Begum a reasonable oppor- 
tunity to meet the case against her, Thus the 
order of the Regional Transport Authority 
suffered from this infirmity and ought to have 
been set aside by the State Transport Ap- 
pellate Tribunal on this score, 

9. The result is that this petition suc- 
ceeds. The impugned order of the State 
Transport Appellate Tribunal is quashed. I 
give a further direction that the order of the 
Regional Transport Authority dated 2-1-1973 
be also quashed. The Regional Transport 
Authority is directed to reconsider the matter 
in accordance with law and in the light of 
the observations made in the above judgment. 
In the circumstances of the case I make no 
order as to costs. 

10. Before I part with this case I 
direct that the interim order dated 4th May, 
1973 as confirmed subsequently by this Court 
shall remain effective with this modification 
that in future the amounts will be deposited 
with the Regional Transport Authority, 
Lucknow and they will remain in deposit. 
The party who ultimately succeeds will be 
entitled to withdraw the amount deposited in 
this court and before the Regional Transport 
Authority. 

Order quashed and 


application remitted. 
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Shri Mahendra Bal Vidyalaya Society 
and others, Petitioners v. The State of 
Uttar Pradesh and others, Respondents, 

Civil Mise, Writ No. 877 of 1973, D/- 
22-8-1975., l 

(A) Land Acquisition Act (1894), Sec- 
tion 4 (1) — Notification under — Publi- 
cation m the locality — Notification issu- 
ed on 1-1-1970 — Published in gazette on 
17-1-1970 — Publication in locality effect- 
ed on 18-3-1970 i.e, after 21 days period 
for filing objections had expired — Noti- 
fication is invalid. AIR 1966 SC 1593 and 
AIR 1975 All 202, Rel. on. (Paras 12, 13) 


JS/BT/D838/75/RSK 


1976 


(B) Land Acquisition Act (1894), Sec- 
tions 4 (1), 6 — Two separate Section 4 
(1) notifications. issued in respect of dif- 
ferent plots —. Single notification under 
Section 6 covering all the plots is not ille- 
gal. AIR 1966 SC 1593, Distinguished, 

(Para 15) 

(C) Land Acquisition Act (1894), Sec- 
tion 5-A — Recommendations of Collector 
and record of proceedings — Cannot be 
replaced by notings and jottings in the 
Secretariat — Requirement of record is 
mandatory demanding strict compliance., 


(Para 23) 
(D) Land Acquisition Act (1894), Sec- 
tion 6 — Does not contemplate any ex 


parte enquiry. 

Section 6 of the Act does not contem- 
plate any ex parte enquiry (in this case 
Government had called report of the Di- 
rector of Education who visited the loca- 
lity in the absence of the petitioners and 
submitted his report behind the back of 
the petitioners) by the Government. The 
Government has to decide whether a dec- 
laration should issue under Section 6 of 
the Act, or not, on the basis of the report 
of the Land Acquisition Officer and the 


material on the record, © (Para 24) 
Cases Referred: Chronological Paras 
AIR 1975 All 202 12 


AIR 1968 SC 432 = (1968) 1 SCR 597 20 
AIR 1966 SC 1593 = (1966) 3 SCR 557 
12, 14 
Palok Basu, for Petitioners; Standing 
Counsel, for Respondents, 


ORDER:— Mahendra Bal Vidyalaya 
Society is a registered body and Mahen- 
dra Bal Vidyalaya is a recognised institu- 
tion having about 500 students on its rolls. 
It began functioning in July 1966 and is 
now reputed as the Junior High School of 
the locality, Respondent No. 7 is the 
Varshini Maha Vidyalaya; Respondent No. 
5 is the Varshini College Society which 
runs the above Vidyalaya. Respondent 
No. 6 namely Dina Nath is the Secretary 
of this Society. 

2. Bereft of unnecessary details, 
the relevant facts are that on 5-5-1966 
respondent No. 5 at the instance of res- 
pondent No, 6 passed a resolution that 
steps be taken for acquisition of plots Nos. 
2128 to 2133, 2150, 2151, 2152, 2154 and 
2155 vide Annex, ‘E’ to the writ petition. 
Respdt, No. 7 deposited a sum of Rupees 
66,436/_ on 10-8-1966 vide treasury challan 
No. 9 of that date purporting to be a de- 
posit for the acquisition of plots proposed 
for the purpose of acquisition. On 3-3- 
1966, the Collector Aligarh respondent 
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No. 3 published a Notification purporting 
to be under Section 4 of the Land Acqui- 
Sition Act No. 1 of 1894 (hereinafter re- 
ferred to as the Act) for acquisition of 
Plots Nos, 2146, 2147, 2149, 2157, 2128 t 
2133, 2150, 2151, 2152, 2154 and 2155. It 
appears that no steps for acquisition were 
taken after the publication of this notifi- 
cation for quite a long time in spite of 
objections having been filed under Section 
5-A of the Act. It is admitted in para- 
graph 5 of counter affidavit of Sri Sukh- 
deo Pant, Deputy Secretary to the U. P. 
Government in the education section of 
the U. P. Secretariat, Lucknow that pro- 
ceedings under the Act could not proceed 
further since they became time-barred on 
19-1-69. It appears that respondent No, 6 
again approached the Government for ac- 
quiring the plots in question for the 
‘Varshini College’, Thereafter Notifica- 
tions Nos, 650/VIIt and 650 A/VIII issued 
on 1-1-1970 and purporting to be under 
sec. 4 (1) of the Act were published in 
the Gazette on 17-1-1970 Vide Annexure 
'T, for acquisition of plots specified in 
those two notifications for the Varshini 
College, Aligarh. Purpose indicated by 
the first notification was construction of 
building for N. C. C. parade, shooting 
range, play ground, stadium in addition to 
a hostel building of the Varshini College, 
Aligarh. The purpose of the second noti- 
fication was for play ground for the afore- 
said college, The petitioners’ case is that 
the respondents Nos. 5, 6, and 7 did not 
enter into any agreement with the res- 
pondent No. 1 or 3 for acquiring the ac- 
quisition of plots on their behalf and for 
their benefit, Petitioners Nos, 1, 2, 3. 4, 
5, 6, 8, 18, 20, 21. 24 and 41 filed objec- 
tions before the District Land Acquisition 
Officer respondent No, 4 under Section & 
(a) of the Act. By order dated 30-11- 
1970, the respondent No, 4 dropped the 
proceedings in both the cases vide Annex- 
ure ‘K’, He held as follows: 


“I find that the proposals for the ac- 
quisition of land are not really for a bona 
fide public purpose and the acquisition 
proceedings are unnecessary and uncalled 
for, I, therefore, allow the objections 
under Section 5-A of the Land Acquisi- 
tion Act and drop the proceedings of both 
the cases.” 


3. The petitioners’ case is that this: 
report of the District Land Acquisition 
Officer was accepted by the U, P, Gov- 
ernment which is also obvious from the 
fact that nothing happened from 20-11- 
1970 to 11-1-1973. In para, 8 of the coun- 
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ter affidavit of Sri Sukhdeo Pant referred 
to above, it is stated as follows:— 


“It is true that at one stage the State 
Government had accepted the report of 
the Collector, Aligarh but on a review be- 
ing made of all the relevant materials on 
the record and further enquiry the State 
Government felt satisfied that the land 
was in fact needed for a public purpose 
and that it was essential to ecquire the 
same,” 


4, It is submitted that the accept- 
ance of the report for dropping the pro- 
ceedings given by the Collector is admit- 
ted by Sri Sukhdeo Pant, a responsible 
Deputy Secretary to the U. P. Govern- 
ment though a plea has been taken up 
that the acceptance was subsequently re- 
viewed. 


5. The petitioner’s case further is 
that letter No, 1941/VII1 LAC dated 23-9- 
1971 was sent by the Collector, Aligarh, 
respondent No. 3 to the State of U. P. 
requesting for the cancellation of the no- 
tification of the acquisition of plots and 
dropping of the proceedings, The pelti- 
tioner alleges that on account of the 
friendly terms between Sri Dina Nath 
respondent No. 6 and Sri Kamlapat Tri- 
pathi, the then Chief Minister respondent 
No. 8 de-notification could not take place. 
Sri Kamlapat Tripathi in his counter-affi- 
davit has denied that he was on friendly 
terms with respondent No. 6 and that de- 
notification could not take place on ac- 
count of his personal intervention. It is 
clear from paragraph 5 of the counter- 
affidavit that Sri Tripathi had directed 
the Deputy Director, Education, Agra to 
visit Sri Mahendrapal Vidyalaya, Ali- 
garh and to submit his report 
with regard to the acquisition in 
question. On 6-1-1973 the afore- 
said Deputy Director visited the said Vid- 
yalaya in the absence of petitioner No. 2 
who is the Manager of the Mahendra Vid- 
yalaya and submitted his report there- 
after on 8-1-1973. The petitioner No. 2 
apprehending some trouble met respon- 
dent No. 8 at Lucknow on 10-1-1973. He 
submitted a memorandum to him explain- 
ing the real facts of the case vide Annex- 
ure ‘L’. Respondent No. 8 has stated in 
paragraph 6 of his counter-affidavit that 
he does not recollect about his meeting 
with petitioner No .2, but it appears from 
the record that a representation dated 
19-1-1973 was given fo him. 

6. It appears from the record that 
the respondent No. 8 passed an order on 
9-1-1973 for the publication of the notifi- 
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cation under Section 6 of the Act. A 
single notification No. II 205/15-73-16 (1)- 
70 dated 11-1-1973 was published in the 
gazette on 13-1-1973. The case of the 
petitioner is that the order of the respon- 
dent No. 8 directing publication of the 
notification under Section 6 has not been 
passed after considering the record of the 
Land Acquisition Officer, since the record 
of the case and the recommendations of 
the said Officer, Aligarh were despatched 
from Aligarh on 11-1-1973 and as such 
respondent No. 8 did not apply his mind 
to the facts of the case in accordance with 
law. Hence the notification under Sec. 6 
of the Act is legally vitiated. Respondent 
No. 8 has sworn in paragraphs 5 and 7 of 
the counter~affidavit that “he had seen the 
file and also the representation which had 
been made for acquiring the land for the 
College” before passing the order for pub- 
lication of the notification under Section 6 
of the Act. There is however nothing in 
the counter-affidavit of Shri Tripathi to 
show that the entire record of the Land 
Acquisition Officer Aligarh was before him 
when he passed the impugned order, 


7. I have heard learned counsel 
for the parties at considerable length and 
have also perused the record of the case 
which was specially summoned by this 
Court. I shall deal now with the various 
points which have been argued by the 
petitioner’s counsel, 


8. Under Section 4 of the Land 
Acquisition, Act, 

“Whenever it appears to the appro- 
priate Government that land in any loca- 
lity is needed or is likely to be needed 
for any public purpose. a notification to 
that effect shall be published in the offi- 
cial gazette and the Collector shall cause 
public notice of the substance of such 
notification to be given at convenient pla- 
ces in the locality.” 


9. From the narration of the facts 
mentioned above, it is clear that notifica- 
tion under Section 4 (1) of the Act issued 
on 1-1-1970 was published in the official 
gazette on 17-1-1970. But publication of 
the substance of the information in the 
locality was done on 18-3-1970. From 
Annexure ‘Q’ which is the report of the 
process server dated 18-3-1970, it appears 
that he had affixed the public notice 
in the locality on 18-3-1970. A copy of 
the same was fixed to a Neem tree and 
Manadj was also effected, All this took 
place on 18-3-1970. 

10. From a perusal of Section 5-A 
(1) of the Act, it is clear that “any person 
interested in any land which has been 
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notified under Section 4, -sub-section (1) 
as being needed or is likely to be needed 
for public purpose or for a company, may 
within 21 days after the issue of notifica- 
tion object to the acquisition of land. The 
Collector has to give an opportunity of a 
hearing to the objector. After completing 
the enquiry he has to forward his recom- 
mendations along with the record of the 
proceedings for the decision of the Gov- 
ernment, 


11, Under Section 6 of the Act 
when the Government is satisfied after 
considering the report, if any, made under 
Section 5-A that the land under acqui- 
sition is needed for the pubic purpose, a 
declaration to that effect is to be made 
by the Government, Such declaration has 
to be published in the official gazette. 


12. In the present case the notifi- 
cation was issued on 1-1-1970 and pub- 
lished in the gazette on 17-1-1970. Its 
publication in the locality was effected 
on 18-3-1970, A period of 21 days is al- 
lowed under Section 5-A of the Act for 
filing objections from the date of the 
issue of the notification, Thus at the time 
of the publication on 18-3-1970, this pe- 
riod for filing objections had already run 
out, It has been decided by the Supreme 
Court in (AIR 1966 SC 1593) State of 
Madhya Pradesh v, Vishnu Prasad Sharma 
that Sections 4, 5-A and 6 of the Act 
have to be read together, It has also been 
held in the aforesaid case that the provi- 
sions of the Act must be strictly constru- 
ed. Having regard to the facts of the pre- 
sent case mentioned above, there can be 
no doubt that the persons whose lands 
were acquired were deprived of their 
right of filing objections as a result of 
the belated publication of the notification 
in the locality. It is clear that only 12 
persons aggrieved have filed the objec- 
tions before the Land Acquisition Officer. 
There are 56 petitioners .in the present 
case whose rights have been affected. 
Thus 44 petitioners could not file their ob- 
jections under Section 5-A of the Act be- 
cause of the lacuna in publication men- 
tioned above, The view I have discussed 
above finds support from a decision of 
Brother K. N, Singh, J., reported in (AIR 
1975 All 202), Smt. Daya Vati v, Collector 
Saharanpur, It was held in that case as 
follows:— 

“The two requirements laid down in 
Section 4 (1) (viz., publication in the ga- 
zette and publication of the substance of 
the notification in the locality) are man- 
datory. Where the publication of subs- 
tance of notification was not done in the 
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locality within 21 days from the date of 


publication of gazette notification the pro-' 


visions of Section 4 (1) were not complied 
with rendering the Section 4 (1) notifica- 
tion invalid. In case of compulsory ac- 
quisition of property by the State the law 
must be strictly complied with,” 


13. In this view of the matter, I 
am of the opinion that the notifications 
Nos. 650/VIII and 650-A/VIU issued under 
Section 4 of the Act on 1-1-1970 are in- 
valid and must be set aside. 


14, It is not disputed that the two 
notifications were issued under Section 4 
(1) of the Act, One notification was with 
respect to Plots Nos. 2155, 2150, 2151, 
2152, 2154, 2128, 2129, 2130, 2131, 2132, 
and 2133, The second notification was for 
Plots Nos, 2146, 2147, 2149 and 2157, The 
owners of plots pertaining to these two 
notifications were different. However, it 
cannot be disputed that a single notifica~ 
tion under Section 4 (1) of the Act could 
be issued for both these acquisitions, but 
the counsel for the petitioner has sub- 
mitted that a single notification for both 
these acquisitions under Section 6 of the 
Act could not legally be issued, He has 
placed reliance upon the decision of the 
Supreme Court reported in (AIR 1966 SC 
1593) State of Madhya Pradesh v. Vishnu 
Prasad Sharma, which I have already re- 
ferred to above in a different connection. 
I have carefully perused the above ruling. 
The facts of the case mentioned therein 
are totally different from the facts of the 
instant case, In that case, the Supreme 
Court was dealing with the consideration 
of Section 17 (4) of the Act under which 
the Government is authorised to direct 
that in case of waste or arable land, the 
provisions of Section 5-A can be dispens- 
ed with, Their Lordships observed as 
follows:-— 


cumstances after one notification under 
Section 4 (1) comprising both lands is to 
issue one notification under Section 6 
comprising lands coming within Sec- 
tion 17 (1) and another notification under 
Sec, 6 with respect to land not coming 
within Section 17 (1) sometime later after 
the enquiry under Section 5-A is finished. 
This however, follows from the special 
provisions contained in Section 17 (1) and 
(4) and in a sense negatives the conten- 
tion based only on Sections 4, 5-A and 6,” 
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15. In my opinion, no illegality has“. Act vide Annexure 'M’,;* Learned counsel 


been committed by the State in issuing a 
single notification under Section 6 of the 
Act, 


16. It has been urged by the peti- 
tioner that since the purpose for which 
the acquisition has been made wes for 
construction of building for the N. C. C. 
parades, shooting range etec., the Central 
Government was the proper and appro- 
priate authority for issuing the notifica- 
tion. In the counter affidavit filed by Sri 
Sukhdeo Pant, it has been mentioned in 
paragraph 12 that the Centre bears the 
cost of clothing and equipment, pay and 
allowances of regular instructional staff 
and 50% of the camp expenditure, while, 
provisions of office accommodation fer the 
utensils and civilian staff, pay and allow- 
ances of N.C.C, Officers, refreshment anc 
washing allowance to cadets and 50% of 
the camp expenditure are responsibility of 
the State, The camp expenditure Zor the 
N. C. C, is in fact met by the State of 
U. P. In view of these facts alleged in 
the counter-affidavit which J have no rea- 
son to disbelieve I am of the opinion that 
there is no substance jn this contention 
of the petitioner’s counsel. 


17. Counsel for the petitioner has 
stressed that if an acquisition is being 
made for the Varshini College, the provi- 
sions of Part 7 of the Land Acquisition 
Act would be applicable. In that case the 
State has to prove that there has been an 
agreement between the Government and 
the Company in which the latter as 
agreed to the payment of compensation, 
otherwise the acquisition cannot be up- 
held, If however, there is no such agree- 
ment in existence, it is Incumbent upon 
the State to show that part of the com- 
pensation is paid out of the State reve- 
nue. From the counter-affidavit of Ghu- 
lam Nabi who is an assistant in the Shik- 
sha (II) Anubhag, U, P. Secretariat, Luck- 
now, it appears that he has sworn in 
paragraph 4 that the compensation for the 
land under acquisition is to be paid partly 
by the State Government out of the pub- 
lic revenue; in as much as a sum of 
Rs, 1,000/- has been sanctioned by the 
Governor to be paid towards compensa- 
tion for the land under acquisition. In 
paragraph 18 of the counter-affidavit of 
Sri Sukhdeo Pant, the same position is 
reiterated, It is averred therein that the 
State Government has contributed to- 
wards acquisition in question, Reliance 
wag placed by the petitioner’s counsel on 
the use of the word ‘cost of acquisition’ 
in the notification under Section 6 of the 


has argued that -cost ` can. only be given 


junder: Section’ :27° of the Act’: after: an 


“award Has been made ‘and--therefore,: the 


deposit of Rs. 1,000/- should not be taken’ 
as the compensation for the acquisition; 
but as cost payable after the award, In 
my opinion, this submission is devoid of 
merits, The use of the words ‘cost of ac- 
quisition’ may be a loose expression but 
reading the two affidavits referred to 
above along with the notification, the in- 
ference is inevitable that what was in- 
tended to be shared by the State out of 
the public revenue was not the cost but 
the compensation for acquisition, 


18. Having regard to the facts 
stated above I am satisfied that part of the 
compensation viz, a sum of Rs, 1,000/- 
has been contributed by the State Govern- 
ment, As such, the petitioner’s objection 
with regard to the applicability of Chap- 
ter VII of the Act also fails. 


19. The crucial question however 
which remains to be considered is whether 
the notification under Section 6 of the Act 
has been issued in accordance with law. 
Under Section 5-A (2) of the- Act, the 
Collector has to give an opportunity to 
the objector of being heard either in per- 
son or by pleader. After hearing such 
objections and making such further en- 
quiries if any, as he thinks necessary, he 
has to make a report to the appropriate 
Government containing his recommenda- 
tions on the objections, together with the 
record of the proceedings, held by him for 
the decision of that Government. 


20. Counsel for the petitioner has 
submitted that the record of the procee- 
dings was not before the respondent No. 
& at the time he directed issue of a noti- 
fication under Section 6 of the Act. He 
submits that the report and the record are 
both necessary to be placed before the 
authority concerned so that he can be 
satisfied as to the existence of the public 
purpose and issue a notification under 
Section 6 of the Act. A failure to do so 
vitiates the issue of notification under 
Section 6 of the Act. Reliance for this 
purpose is placed upon a decision of the 
Supreme Court reported in (AIR 1968 SC 
432) Abdul Hussain v. State of Gujarat. 
It has been held therein as follows: 


“Under Section 5-A the Collector has 
to hear the objections of the owner, take 
them on record and then submit his re- 
port to the Government. The section also 
requires him to send along with his report 
the entire record of his inquiry which 
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sound: and" good . _adrfinistration, 
_agreemént dis¢losed a tendancy’ to corrupt 
“or: influence, public ° servants tó" “ detide 


oat matters otherwise.’ ‘than on `their -own 


` merits. The agreement, was void as being 
: ‘opposed to public policy. (1966) 2 QB 633 
at p. 650; 42 Harward Law Review 76; 
1919 AC 59: 59 Law Quarterly Review 
298: 1970 (3) WLR 1021; 1918 (2} KB 241; 
(1800) 3 ESP 253 and 1902 AC 484, Fol- 
lowed; AIR 1959 SC 781; 1938 AC 1; 1969 
VR 267 and (1853) 4 HL Cas i at 151 
Ref. (Paras 25 and 27) 

(C) Contract Act (1872), S. 23 — “Op- 
posed to public policy” — AEE to 
use infiuence with Ministers of the Gov- 
ernment — Question is not whether the 
persons proposed to be approached are 
amenable to influence — Question is if 
the agreement tends to corrupt or influ- 
ence the decision-making machinery. 1918 
(2) KB 241, Followed, (Paras 25 and 28) 


(D) Contract Act (1872), S. 23 — 
Agreement opposed to public policy — 
Moneys actually advanced to defendant 
too could not be recovered — Case of a 
simple champertous agreemert distin- 
guished, AIR 1962 AP 457 and ILR. (1889) 


11 All 128, Dist. (Para 29) 
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Y. Suryanarayana, for the Appellant 
in C. C. C. A. No. 106 of 1969 and Peti- 
tioner in C. M., P. Nos. 4740 and 4824 of 
1974; Jaleel Ahmed, for Respondent 
No. 2 in Appeal and for Respondents 
1, 2, 3, 4, 5 and 7 to 12 in C. M. P. No, 
4740 of 1974: M. Ramamohan Rao, for 
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Respondent No, 3 and L, P. Sahagal, for 
Respondents 4, 5 and 9 and Hari Hara 
Rao Deshpande, for Respondents 10 to 16. 


CHINNAPPA REDDY, J.:— Nawab 
Salar Jung III, a nobleman of erstwhile 
Hyderabad State died on 2-3-1949 leaving 
behind him a vast estate but no issue. Not 
unnaturally several persons came forward 
claiming to be heirs of the 
Sajjid Yar Jung and Turab Yar Jung first 
cousins of the late Nawab were two suc 
claimants. By a notification published in 
the Jarida dated 9-5-1949 the Nizam made 
the Salar Jung Estate Administration Re- 
fulation, 1358 F. and appointed a Com- 
mittee known as the Salar Jung Estate 
Committee to administer the estate of late 
Nawab Salar Jung. The regulation pro- 
vided that no person including heirs, if 
any, of the late Salar Jung shall be en- 
titled to the possession of the estate of 
the deceased so long as it was under the 
administration of the Committee. It was 
further provided that the Committee 
should function until the Government dis- 
solved it by notification. This Committee 
was continued by the Nawab Salar Jung 
Bahadur (Administration of Assets) Ordi- 
nance 1949 made by the Governor Gene- 
ral of India on 12-11-1949, The Ordinance 
was replaced by the Nawab Salar Jung 
Bahadur (Administration of Assets) Act, 
1950 (a Central Act). The Nawab Salar 
Jung Committee was continued by this 
Act and it was provided that no suit or 
other legal proceeding for the enforce- 
ment of any right or remedy in respect 
of any asset shall be instituted in any 
Court by any person other than the Com- 
mittee save with the previous consent of 
the Central Government. 


2. On 31-5-1949 the Nizam of Hy- 
derabad appointed a Commission to en- 
quire into the question of succession to 
the estate of the late Nawab and one of 


the questions referred to the Commission ` 


was whether the Jagir of the late Nawab 
escheated to the Government. Another 
question was who were the heirs of late 
Salar Jung. The Commission was unable 
to proceed with the enquiry as some of 
the claimants filed a Writ Petition in the 
High Court challenging the jurisdiction 
of the Commission to enquire into the 
question of succession. The writ petition 
was ultimately allowed by the High 
Court of Hyderabad by its judgment 
dated 23-9-1952. The High Court held that 
the Commission was not the proper forum 
for determining the question of succession 
to the estate of the Nawab. The High 
Court, however, directed that the mana- 
gement of the estate might: remain with 
the Committee until theQuestion of suc- 
cession was settled by/thd Civil Court in 
an appropriate action} lathe < «question: an 
succession was shy ay, (a8 | 


late Nawab.. 


tg A 
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result of a compromise between the vari- 
ous claimants, including the Government. 
The compromise was embodied in the de- 
cree passed in O, S. 13/53 a suit filed by 
some of the claimants. ` 


3. We stated that Sajjid Yar Jung 
and Turab Yar Jung were two of the per- 
sons claiming to succeed to the estate of 
Nawab Salar Jung, According to the 
plaintiff’ (a businessman of Bombay), 
Sajjid Yar Jung did not have the where- 
withall to establish his claim to a share 
in the estate of Salar Jung. He, there- 
fore, approached the plaintiff for financial 
help to enable him to pursue and estaklish 
his claim. The plaintiff agreed to do so. 
Sajjid Yar Jung agreed to return all 
amounts advanced by the plaintiff from 
time to time. In addition he also agreed to 
give the plaintiff a one anna share in the 
amount received from the estate of Salar 
Jung. Sajjid Yar Jung executed an agree- 
ment to that effect on 27-6-1952. Pursu- 
ant to the agreement Sajjid Yar Jung and 
his agents were drawing large amounts 
from the plaintiff from time to time. The 
total of the amounts so drawn came to 
about Rs. 75,000. Sajjid Yar Jung was 
enabled to pursue and establish his claim. 
He however, passed away before the 
plaintiff could be paid- his share of the 
amount received from the estate of Salar 
Jung. The plaintiff estimated the amount 
due to Sajjid Yar Jung from the estate of 
Salar Jung at about Rs. 60 lakhs. He 
vlaimed that he would ‘be entitled to 
about Rs. 3 lakhs in addition to the re- 
turn of the sums advanced by him. The 
plaintiff, therefore, filed a suit against the 
heirs of Nawab Sajjid Yar Jung for ac- 
counts and for administration of the 
estate of the late Nawab. He impleaded 
as parties to the suit the sons, daughters 
and widow of Nawab Sajjid Yar Jung as 
defendants 1 to 8. The receiver of the 
_estate of Nawab Salar Jung Bahadur was 
impleaded as the 19th defendant. 

4, The heirs of the late Nawab 
who contested the suit denied that the 
plaintiff had advanced any amounts to the 
late Nawab and generally denied all that 
was said in the plaint. They also pleaded 
that the suit was barred by limitation. 
They further pleaded that the agreement 
dated 27-6-1952 was unenforceable in law 
as it was “in the nature of a champerty 
deal” which was “opposed to public policy 
and forbidden by law.” 


5. The learned Chief Judge of the 
City Civil Court found that the agreement 
was true, that it was admissible in evi- 
dence, that amounts were advanced by 
the plaintiff to late Sajjid Yar Jung as 
claimed ‘by the plaintiff and that the suit 
was not ‘barred by limitation, However, 
he found that the agreement was opposed 
to public policy as the object of the agree~ 
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ment was that the plaintiff should wield 
his influence with Central and State Min- 
isters to have Sajjid Yar Jung recognised 
as the heir of Salar Jung in return for his 
being given a one anna share in the 
amount to be received by Sajjid Yar Jung 
from the estate of Salar Jung. On that 
ground the learned Chief Judge held that 
the agreement could not be enforced, He 
also held that it was unconscionable. . He 
further held that even the amounts actu- 
ally received by Sajjid Yar Jung could 
not be recovered by the plaintiff. The suit 
was dismissed with costs. The plaintiff 
has preferred this appeal. 


6. The appeal was filed against all 
the legal representatives of Sajjid Yar 
Jung. During the pendency of the appeal, 
Askar Nawaz Jung, ist defendant in the 
appeal, died, C. M. P. No. 1990/1972 was 
filed to bring on record the legal repre- 
sentatives of Askar Nawaz Jung as par- 
ties in the appeal. Twelve persons were 
mentioned in C. M. P. No. 1990/72 as the 
legal representatives of Askar Nawaz 
Jung. Respondent No. 8 was ‘Dorothy 
Baker alias Zaibunnissa Begum alias 
Munavari Jahan Begum, wife of Nawab 
Askar Nawaz Jung. Respondents Nos. 11 
and 12 were Amirunissa alias Nazim and 
Hamidunnissa alias Baby, ‘both being 
minors were proposed to be represented 
by their mother Dorothy Baker alias 
Zaibunnissa Begum alias Munavari Jahan 
Begum, respondent No 8: It was men- 
tioned in the petition that respondents 8 
to 12 were residing opposite Dr. Kirlos~ 
kar’s Nursing Home in Bashir Bagh, Hy- 
Gerabad. C. M. P. 1992/72 was filed to ap- 
point the 8th respondent as guardian of 
respondents 11 and 12. On the ground that 
the notices sent to respondents 8, 11 and 
12 were returned unserved for the reason 
that they had vacated the house and the 
advocate for the appellant had not filed 
fresh batta with correct address though 
informed about it, the matter was posted 
first before the Deputy Registrar and: 
later before the Court for orders, On 30-1- 
1974 Gopal Rao Ekbote C. J. and Chenna- 
kesav Reddy - J. passed the following 
order: 

“Even in regard to the Ist respon- 
dent C. M. P. 1980 and 1992 of 1972 were 
filed to bring on record the legal repre- 
sentatives and to appoint R-8 as guardian 
for minor respondents 11 and 12, all the 
respondents except respondents 11 and 12, 
were served with notices. The notices 
which were sent to R-8 for self and as 
guardian for minor respondents 11 and 12 
were returned unsérved with the endorse~ 
ment ‘house vacated’. Intimation of that 
fact was given to the counsel in the first 
week of December 1973 and he was asked 
to file fresh batta with correct address 
and other costs. The ordér, however, was 
not complied with till today. The matter 
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was posted before the Deputy Registrar 
thrice. No one was present and nothing 
was done in that behalf, Even today no 
one appeared. We are therefore constrain- 
ed to dismiss the appeal even as against 
the Ist respondent on the same ground. 
Although some of the L. Rs. are served, 
but others are not served, particularly 
minors. Therefore the appeal will abate 
against R. 1 as a whole, 


Post the appeal for final hearing next 
week,” 


On 10-6-1974 when the appeal came up 
for hearing before one of us and Krishna 
Rao J. the learned counsel for the res- 
pondents raised a preliminary objection 
that the abatement of the appeal against 
the first respondent had, in law, resulted 
in an abatement of the entire appeal. At 
that stage, while going through the re- 
cords, the learned counsel for the appel- 
lant claimed to have discovered that res- 
pondents 8, 11 and 12 in C, M. P. 1990/72 
had in fact been served with notices and 
that the matter had been wrongly posted 
before the Court on 30-1-1974. At his re- 
quest we adjourned the case to enable 
him to file applications to set aside the 
order dated 30-1-1974, Thereafter the ap- 
pellant filed C. M. P. Nos, 4740 and 4824 
of 1974 to condone the delay in seeking to 
set aside the orders dated 30-1-1974 pass- 
ed in C. M. P. Nos, 1990/72 and 1992/72. 
Notice was ordered to the respondents. 
Hs appeal and the C. M. P. are now þe- 
ore us, 


T. We have looked into the original 
notices issued to respondents 8 to 12 in 
C. M. P. Nos. 1990 and 1992 of 1972. We 
find that some persons received the noti- 
ees on 26-12-1972 on behalf of respon- 
dents 8, 11 and 12. Whoever was the per- 
son that received the notices it was cer- 
tainly not the 8th respondent, The signa- 
ture of the person who has signed on the 
notices bears no resemblance whatever to 
the signature of the 8th respondent. On 
the other hand, we find that notices ap- 
pear to have been taken out once again to 
respondents 8, 11 and 12 and on 1-11-1973 
the Process server made an endorsement 
on the notices to the effect that the res- 
pondents had vacated the house and gone 
to live elsewhere. It is clear that respon- 
dents 8, il and 12 were never served with 
notices The order dated 30-1-74 cannot 
therefore be set aside on the ground of 
mistake of fact. The learned counsel for 
the appellant also argued that the Court 
was wrong in holding that the appeal had 
abated against respondent No. 1 as a 
whole. He argued that when notices had 
been served on nine out of the twelve 
legal representatives, the court acted 
without jurisdiction in declaring that the 
appeal had abated against the Ist respon- 
dent ‘as a whole’. we will consider this 
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question along with the preliminary ob- 
jection raised by the learned counsel for 
the respondents that the appeal having 
abated against the first respondent it 
must be considered to have abated as a 
whole against all the respondents. 


8. In support of his preliminary 
objection Sri Jaleel Ahmed relied on a 
catena of decisions to which we shall make 
a brief reference. In State of Punjab 
v, Nathu Ram, AIR 1962 SC 89, land be- 
longing to two brothers was acquired. 
The Arbitrator to whom the question of 
compensation was referred made an award 
against which the Government preferred 
an appeal. During the pendency of the 
appeal one of the brothers died, His legal 
representatives were not brought on re- 
cord. So the appeal abated against him. 
The Supreme Court held that the appeal 
could not proceed against the other bro- 
ther either. Raghubir Dayal J. observed 
that the Court would not proceed with an 
appeal (a) when the success of the appeal 


-might lead to the court’s coming to a de- 


cision which would be in conflict with the 
decision between the appellant and the 
deceased respondent and which would, 
therefore, lead to the court’s passing con- 
tradictory decrees with respect to the 
same subject-matter: (b) when the appel- 
lant could not have brought the action 
for the necessary relief against those res- 
pondents alone who were still before the 
court; and (c) when the decree against 
the surviving respondents would ‘be in- 
effective, 


9. In Ramswarup v. Munshi, AIR 
1963 SC 553 a pre-emption decree had 
been granted, The vendees preferred an 
appeal to the Supreme Court. Of the five 
appellants first and second appellants con- 
stituted one group and appellants 3, 4 and 
5 constituted another group. While the 
appeal was pending the first appellant 
died, but his legal representatives were 
not brought on record. The sale in the 
case was not a sale of any individual item 
of property but one of the entire set of 
properties. The Supreme Court held that 
the decree was a joint one and as part of 
the decree had become final by reason of 
abatement, the entire appeal must be held 
to be abated. 


10. In Rameswar Prasad v. Sham-~ 
behari Lal, AIR 1963 SC 1901, it was held 
that if in respect of one appellant the ap- 
peal had aba‘ed and the decree in favour 
of the respondents had become final to 
that extent. it would be against the sche- 
me of the Code of Civil Procedure to hear 
the appeal if the decree of the lower court 
proceeded on a ground common to all the 
plaintiffs or defendants. 

11. In Raghunath v. Ganesh, AIR 
1964 SC 234, Shamdass and Jaigopal had 
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purchased a property described as Lot No. 
8 under a single sale deed. Jaigopal cied 
and his legal representatives were not 
brought on record, The appeal in the Sup- 
reme Court was concerned with several 
items of property, besides lot No. 8 which 
were in the possession of other defen- 
dants. An argument was advanced that 
the failure to ‘bring the legal represerita- 
tives of Jaigopal on record resulted in the 
abatement of the entire appeal. The Sup- 
reme Court repelled the contention and 
said that the interests of the other defen- 
dants who were in possession of various 
other properties were independent nd, 
therefore, the whole of the appeal cculd 
not abate because the heirs of certain de- 
ceased defendant who was in possession 
of one property had not been brought on 
record. But so far as lot No. 8 was con- 
cerned it was held that since there was 
only a single sale deed the appeal abeted 
and could not proceed against Shamdas 
also. This case is an instructive case since 
it shows how the death of a responcent 
may not allow further proceedings in an 
appeal against some respondents while it 
may allow further proceedings in an 
appeal against other respondents depend- 
ing upon whether the interests of the 
other respondents were the same as the 
interest of the deceased respondent. 


12. In Gupta v. Murali Prasad, 
AIR 1972 SC 1181, the three tests laid 
down by the Supreme Court in State of 
Punjab v. Nathu Rem, AIR 1962 -SC 89 
were reiterated and it was further -paint- 
ed out that the tests were not cumulative 
and that even if one of them was satisfied 
the court would have to dismiss the ap- 


peal. 


. In Md. Suleman v. Md. Ismail, 
AIR 1966 SC 792 the plaintiff instituted a 
suit against persons who were not the 
only heirs of a deceased person against 
whose estate the plaintiff had a claim. 
The plaintiff had made diligent and bona 
fide enquiry and had instituted the suit in 
the genuine belief that the defendants 
were the only persons interested in the 
estate. It turned out that there were 
others also who were interested In the 
estate. The Supreme Court was of the 
view that the question whether a decree 
obtained by a creditor against the heirs of 
a deceased person was binding upon the 
entire estate or only upon those who were 
impleaded eo nomine as parties was part 
of the law of procedure which regulated 
all matters going to the remedy, The Sup- 
reme Court held that in the absenc2 of 
fraud or collusion and in the absenc2 of 
other circumstances which would indicate 
that there had not been a fair or real trial 
or that the absent heir had a special de- 
fence which was not and could not be 
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tried in the earlier proceeding, the decree 
would bind the absent heirs also. 


14. The principles deducible from 
these decisions of the Supreme Court are 
that on the abatement of an appeal 
against one respondent the Court cannot 
proceed with the appeal against the other 
respondents (1) if the success of the ap- 
peal would lead to contradictory decisions 
with respect to the same subject-matter, 
(2) if the appellant could not have 
brought the action against the remaining 
respondents only and (3) if the decree 
granted against the surviving respondents 
would be ineffective. The tests are not 
cumulative and the entire appeal will 
have to be dismissed even if one of them 
is satisfied. These principles are founded 
on the assumption that the appellant has 
allowed the appeal to abate against one of 
the respondents by his own default, But 
where the appellant after diligent and 
bona fide enquiry genuinely believes that 
some persons alone are the heirs of the 
deceased respondent and brings them on 
record, a decree passed against such per- 
sons would bind the entire estate of the 
deceased person, subject of course to the 
absence of fraud or collusion or other cir- 
cumstances which would indicate that 
there had not been a fair or real trial, or 
that the absent heirs had no special de- 
fences which were open to them, If these 
principles are applied it must be held 
that the failure of the appellant to bring 
on record respondents 8, 11 and 12 in 
C. M.P. No. 1990/72 resulted in the abate- 
ment of the appeal against Askar Nawaz 
Jung the ist respondent in the appeal, as 
was held in the order passed by Gopal 
Rao Ekbote C. J. and Chennakesav Reddy 
J. on 30-1-1974, Applying the same princi- 
ples it must be further held that abate- 
ment of the appeal against Askar Nawaz 
Jung, the 1st respondent, must also lead 
to the position that the appeal cannot ‘be 
heard against the other respondents 
either. The interests of the other respon- 
dents in the appeal are the same as the 
interests of Askar Nawaz Jung and any 
success in the appeal against the other 
respondents would lead to contradictory 
decisions. On the one hand, the agreement 
would be void against Askar Nawaz Jung 
heirs while it would be valid against the 
other respondents. is is a situation 
which the appellant has brought upon 
himself. There was no diligence at all on 
his part. It is not a case where he was not 
aware who the heirs of Askar Nawaz 
Jung were. He filed a petition to implead 
all the heirs of Askar Nawaz Jung but 
defaulted in taking appropriate steps to 
bring -all of them on record, Even afier 
the order of Gopal Rao Ekbote C. J., and 
Chennakesav Reddy, J. was passed on 
90-1-1974 he did not take any steps to 
have the order reviewed on any of the 
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grounds now mentioned, In the petitions 
filed by him he does not even state why 
he delayed in filing the petitions. We 
have, therefore, no option but to hold that 
in view of the abatement of the appeal 
lagainst the Ist respondent, it is not per- 
'missible for us to proceed with the appeal 
against the other respondents, 


15. The learned counsel for the 
appellant argued that in an action for ad- 
ministration it was not necessary that all 
the heirs of the deceased should be im- 
pleaded as parties He relied on the deci- 
sion of the Privy Council Mohammedali 
v. Safia Bai, AIR 1940 PC 215. That was a 
case where a Mohammadan heir brought 
a suit against this co-heirs for administra- 
tion. On the death of one of the defen- 
dants his legal representatives were not 
brought on record, It was held that the 
suit for administration did not come to an 
end. The Privy Council pointed out that 
the contention that the plaintiff’s suit had 
abated as a whole involved an assumption 
that the plaintiff was claiming relief 
against the deceased and that the deceas- 
ed’s heirs were entitled to resist the grant 
of such relief, No step of that reasoning 
could be justified, according to their Lord- 
ships. The situation here is completely 
different, The action is not by an heir 
against his co-heirs. The action is by a 
creditor against the heirs representing the 
estate of the deceased. Relief was claimed 
by the plaintiff against ull the defendants 
and each of the defendants had a right to 
resist the grant of relief to the plaintiff 
whether or not the others resisted the ac- 
tion. We do not think that the reasoning 
in Mohammedali v. Safia Bai, AIR 1940 
PC 215 (supra) can possibly apply to the 
facts of the present case. 


16. Assuming that our conclusion 
that the appeal has been determined by 
its abatement against the Ist respondent 
is not correct, we will proceed to consider 
the appeal on its merits, It was argued iby 
the learned counsel that the learned Chief 
Judge of the City Civil Court had invent- 
ed a new ground of public policy in de- 
ciding that the suit agreement was oppos- 
ed to public policy. This he urged, was 
impermissible and he relied on the obser- 
vations of the Supreme Court in Cherulal 
Parakh v. Mahadeo Das, AIR 1959 SC 781. 
Subba Rao J. (as he then was) after re- 
ferring to a few earlier cases on the sub- 
ject of public policy stated the position 
thus:— 

‘The doctrine of public policy may 
ibe summarised thus: Public policy or the 
policy of the law is an illusive concept; it 
has been described as “untrustworthy 
guide”, ‘variable equality”, ‘uncertain 
one’, ‘unruly horse’ ete. the primary duty 
of a Court of Law is to enforce a promise 
which the parties have made and to up- 
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hold the sanctity of contracts which form 
the basis of society, but in certain cases, 
the court may relieve them of their duty 
on a rule founded on what is called the 
public policy; for want of better words 
Lord Atkin describes that something done 
contrary to public policy is harmful thing 
but the doctrine is extended not only to 
harmful cases but also to harmful ten- 
dencies: this doctrine of public policy is 
only a breach of common law, and, just 
like any other breach of common law, it 
is governed by precedents: the principles 
have been crystallised under different 
heads and though it is permissible for 
Courts to expound and apply them to dif- 
ferent situations it should only be invok- 
ed in clear and incontestable cases of 
harm to the public; though the heads are 
not closed and though theoretically it may 


‘be permissible to evolve a new head under 


exceptional circumstances of a changing 
world, it is advisable in the interests of 
Stability of society not to make any at- 
petites to discover new heads in these 
ays,” 


It will be noticed that the Supreme Court 
did not altogether ban the evolution of a 
new head of public policy. In fact, in a 
modern progressive society with fast 
changing social values and concepts it be- 
comes more and more imperative to 
evolve new heads of public policy, when- 
ever necessary, to meet the demands of 
new situations, Law cannot afford to re- 
main static. It has, of necessity, to keep 
pace with the progress of society and 


judges. are under an obligation to evolve . 


new techniques or adapt old techniques to 
meet the new conditions and concepts, As 
was said by Danckwerts L. J. in Nagle v. 
Fielden, 1966 (2) QB 633 at p. 650: 


“The law relating to public policy 
cannot remain immutable. It must change 
with the passage of time, The wind of 
change blows upto it.” 


Professor Winfield described public policy 
as “a principle of judicial legislation or 
interpretation founded on the current 
needs of the community.” Therefore, he 
thought that public policy was necessarily 
variable and that its very variability was 
its surest foundation. In an essay on ‘Pub- 
lic Policy in the English Common Law’ 
(42 Harward Law Review P, 76) he said: 


“Public policy is necessarily variable. 
It may be variable not only from one cen- 
tury to another, not only from one gene- 
ration to another. but even in the same 
generation, Further it may vary not mere- 
ly with respect to the particular topics 
which may ibe included in it, but also with 
respect to the rules relating to any one 
particular topic......... This variability of 
public policy is a stone in the edifice of 
the doctrine, and not a missile to be flung 
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at it. Public policy would be alenost use- 
less without it.” 

17. The whole concept of Hmiting 
the heads of public policy is based on the 
concept of ‘freedom of contract’ which 
was considered so very fundamental in 
the days when laissez faire ruled the 
roost. This concept was succinctly stated 
by Jessel M. R. in 1875 as follows: 

“You have this paramount public po- 
icy to consider, that you are not lightly 
to interfere with the freedom of con- 
tract.” 

But, Laissez faire had its day and its cor- 
ner stone, ‘Freedom of contract’. has now 


ceased to have the idealistic attraction it .- 


had in the 19th century. We are now more 
and more concerned with the social and 
economic interest of the commurity ra- 
ther than individual interest. A. C Guest 
in his introduction to Anson’s Law of 
Contract (23rd Edition) says: 

“Today the position is seen in a very 
different light. Freedom of contrazt is a 
reasonable social ideal only to the extent 
that equality of bargaining power þe- 
tween contracting parties can be assumed, 
and no injury is done to the economic in- 
terests of the community at large. In the 
more complicated social and industrial 
conditions of a collectivist society it has 
ceased to have much idealistic attraction. 
It is once realised that econemic equality 
often does not exist in any real sense. and 
that individual interests have to be made 
to subserve those of the community. 
Hence there has been a fundamental 
change both in our social outlook end in 
the policy of the legislature towards con- 
tract, and the law today interferes at nu- 
merous points with the freedom of the 
parties to make what contract they like.” 


18. With this fundamental change 
of outlook on the concept of Freedom of 
contract Jussel M. R.’s concep! of miting 
‘public policy’ in the name of ‘Freedom of 
Contract’ must be considered to be on its 
way to becoming archaic, Further, in our 
view, in a developing democracy like ours 
dedicated to the establishment of a new 
social order, we cannot afford to shut the 
door firmly against new heads of public 
policy. 

19. It is true that public policy 
should not depend upon ‘the idiosyncratic 
inferences of a few judicial minds’ (Lord 
Atkin in Fender v. St, John Mild May 
(1938) AC 1) and moral indignation must 
not be mistaken for public policy (Starke 
J. in Jenkins v. Smith, 1969 VR 267). 
These are trite sayings which need not 
deter morally indignant judicial minds 
from searching for new heads of public 
policy which satisfy the test of advance- 
ment of the highest public good and the 
preven‘ion of clear and uncontestable 
public harm, As far back as 1853 in Eger~ 
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ton v. Earl Brownlow, (1853) 4 HLC 1 at 
p. 151, Lord Chief Baron Pollock said: 


“My Lords, it may be that Judges are 
no better able to discern what is for pub- 
lic good than other experienced and en- 
lightened members of the community but 
that is no reason for their refusing to en- 
tertain the question, and declining to 
decide upon it, Is it. or is it not, a part of 
our common law that in a new and un- 
precedented case where the mere caprice 
of a testator is to be weighed against the 
public good, the public good should pre- 
vail? In my judgment it is.” 


Lord Chief Baron Pollock’s speech was 
echoed by Viscount Haldane in Rodriguez 
v. Speyer Brothers, 1919 AC 59. Viscount 
Haldane expressed the view that in decid- 
mg upon questions of public policy Judges 
should be guided by the opinions of men 
of the world as distinguished from 
opinion based on legal learning. 
He also pointed out that what the law re- 
cognised as contrary to public policy turn- 
ed out to vary greatly from time to time 
end that the dictum of Lord Halsbury in 
Janson v, Driefntein Consolidated ‘Mines 
Ltd., 1902 AC 484, that courts cannot in- 
vent new heads of public policy should 
not ‘be taken too literally. Of course, as 
observed by professor Winfield in his 
essay. 


“It is not to be expected that men of 
the world are to be supposed as expert 
wi'nesses in the trial of every action rais- 
ing a question of public policy. It is the 
Judges themselves, assisted by the bar 
who here represented the highest common 
factor of public sentiment and intelli- 
gence.” 


Thus the twin touchstones of ‘public po- 
licy’ are advancement of the public good 
and prevention of public mischief and 
these questions have to be decided by 
Judges and not as men of legal learning 
but as ‘experienced and enlightened mem- 
bers of the community’ ‘representing the 
highest common factor of publie senti- 
ment and intelligence. Enunciation of 
public policy is the crystallizing of the 
opinions of Judges as men of the world. 


20. Public policy has often enough 
been described as ‘an unruly horse’ and 
this description appears to have scared 
away judicial minds from leading the 
steed into new pastures, To quote profes- 
sor Winfield again. 


“That animal has proved to be a ra- 
ther obstrusive not to say blundering, 
steed in the law reports. It would have 
been more effective if we had not heard 
so much of it. It has gone reverberating 
down the history of our law......... some 
Judges appear to have thought it more 
like a tiger and have refused to mount it 
at aul ivesc’ 


1976 


In a short note in 59 Law Quarterly Re- 
view P. 298 Dr. F. A, Mann observed: 

“Public policy may be an unruly 
horse. But this does not mean that on the 
proper occasion a Judge must not take 
his courage in his hands and mount the 
steed.” 

21. Similarly Lord Denning m 
Enderby Town Football Club v. F. A. Li- 
mited, (1970) 3 WLR 1021 said, 

“I know that over three hundred 
years ago Hobart C, J. said, ‘the public 
policy is an unruly horse.’ It has often 
been repeated since. So unruly is the 
horse, it is said (per Burrough J. in Ri- 
chardson v. Mellis, (1824) 2 Bing 229 at 
p. 252), that no Judge should try to mount 
it lest it run away with him. I disagree, 
With a good man in the saddle the unruly 
horse can be kept in control. It can Jump 
over obstacles. It can leap the fences put 
up by fictions and come down on the side 
of justice, as was done in Nagle v. Fiel- 
den, (1966) 2 WLR 1027.” 

22. We have said so much about 
‘public policy’ at the risk of being thought 
presumptuous because it is our firm belief 
that it is as fascinating a weapon in the 
judicial armoury as ‘ultra vires’, ‘natural 
justice’, ete. and certainly capable of be- 
ing put to far greater and effective use 
than at present itis. We have said so 
much in the hope that at some not too 
distant date the Supreme Court will ‘un- 
blinker the unruly horse.’ 


23. The learned Chief Judge said 
that it was against the public policy to 
enter into an agreement the object of 
which was to influence the Central and 
the State Ministers. If this is a new head 
of public policy we are ready to sponsor 
it. But it is by no means a new head of 
public policy. It comes under the head 
‘Agreements Tending to Injure the Public 
Service’ mentioned at page 325 of Anson’s 
Law of Contract, 23rd Edition. In Egerton 
v. Earl Brownlow, (1853) .4 HL Casl 
(supra), Lord Chief Baron Pollock stated: 

‘the conclusions to which I have 
arrived, from the decided cases and the 
principles they involve, are, that all mat- 
ters relating to the public welfare all acts 
of the legislature or the executive must 
be decided and determined upon their 
own merits only; and that it is against the 
public interest (and therefore not lawful) 
for any one officiously, wantonly and cap- 
riciously...... to create any pecuniary in- 
terest or other bias of any sort in the 
decision of a matter of public nature, and 
which involves the public welfare...... á 

24. In Montefoire v. Menday 
Motor Components Co, Ltd., (1918) 2 KB 
241, the defendants entered into an agree- 
ment with the plaintiff in the following 
terms: 

‘In consideration of your finding me 
the necessary capital, I am prepared to 
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pay you 10 per cent on the amount intro- 
duced either direct or indirect and also 
to allot you forty shares in the Menday 
Motor Components Company Ltd.” 
According to the plaintif, a member of 
the Imperial Air Fleet Committee he 
arranged with the Treasury to provide 
the defendant, a manufacturer of Compo- 
nents of aircraft with the sum of € 2000. 
He claimed that he was, therefore, en- 
titled to be paid £ 200 and to have allot- 
ted to him forty shares in the defendant 
Company. In the course of the trial the 
Judge thought it right to call attention to 
the question whether there was not a de- 
fence open to the defendants that the 
contract sued upon was void as being 
contrary to public policy. The Judge 
found that the plaintiff had talked to the 
defendant “airly of his acquaintance with 
a high official of the Air Board” and ihe 
defendant thought that the plaintiff had 
‘put in a good word for him’. Shearman J. 
expressed the view that it was well se‘tl- 
ed that if on the face of a contract it was 
apparent that it was unlawful, it was the 
duty of the Judge himself to take the 
objection, and that, too, whether the par- 
ties take or waive the objection. He then 
proceeded to say: 


“A contract may be against public 
policy either from the nature of the acts 
to be performed or from the nature of 
the consideration. In my judgment it is 


conirary to public policy that a person 
should be hired for money or valuable 
consideration when he has access to per- 
sons of influence to use his position and 
interest to procure a benefit from the 
Government.” 


After referring to Norman v, Cole, (1900) 
3 Esp 253 and Statute 5 and 6 Edward 6, 
C. 16, Shearman J. further stated: 


“While I do not go to the Iength of 
holding that the defendants were bargain- 
ing with the plaintiff that they should 
receive an office under the Crown, [ agree 
with the remarks of Coltman J. in the 
case of Hopkins v. Prescottl, (1847) 4 CB 
578 at p. 596 that where a person under- 
takes for money to use his influence with 
the Commissioners of Taxes to procure 
for another party the right to sell stamps 
&ec., if the contract were not void by 
statute, it would be void at common law 
as contrary to public policy. It is well 
settled that in judging this question one 
has to look at the tendency of the acts 


contemplated iby the contract +o see whe- 
ther they tend to be injurious to the pub- 
lic interest, In my judgment a contract of 


the kind has a most pernicious tendency. 
At a time when public money is being 
advanced to private firms for objects of 
national safety it would tend to corrupt. 
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the public service and to bring inta exist- 
ence a class of persons somewhat like 
those who in ancient times of corrupt po- 
litics were described as ‘carryers’, men 
who undertook for money to get titles and 
honours for those who agreed to pay 
them for their influence; see the remarks 
of Lord St. Leonards in Egerton v. Earl 
Brownlow, (1853) 4 HLC 1 at p. 234. 


It has been urged upon me in the course 
of the argument that a Judge must act 
with great caution in declaring a contract 
void as against public policy. Burrcugh J. 
in Richardson v. Mellish, (1824) 2 Beng 229 
at p. 252 said that public policy ‘is a very 
unruly horse, and when once you get as- 
tride it you never know where i will 
carry you’ and Lord Bramwell in Mogul 
Steamship Co. v. Megregor Gow & Co. 
(1892) AC 25 at p. 45, and Lord Halsbury 
in Janson v. Driefontein Conso_idated 
Mines Ltd, (1902) AC 484 at p. 491 repeat 
the warning, But, applying the words of 
Pollock C. B. in Egerton v. Earlbrownlow 
(1853) 4 HLC 1 at p. 49 I think I am 
bound to look for the principles cf for- 
mer decisions, and not to shrink from ap- 
plying them with firmness and cauczion to 
any new and extraordinary case that may 
arise.” 

In my judgment it is both in accordance 
with precedent and with public interest 
that I should declare this contract void as 
against public policy, with the result that 
both the action and the counter-claim are 
dismissed with costs.” 


25. In our view, an agre2ment, 
the object of which is to use the influence 
of a person with Ministers of the Govern- 


ment to obtain favourable decision, is des-. 


tructive of ali sound and good administra- 
tion, It discloses a tendency to corrupt or 
to influence public servants to decide and 
determine matters otherwise than upon 
their own merits, a tendency most injuri- 
ous to the public interest. We do not 
have the slightest doubt that such an 
agreement is contrary to public policy. 
We also wish to emphasise that it is irre- 
levant that the persons proposed to be in- 
fluenced are incorruptible and are persons 
‘whose ability honesty and patriotism 
are beyond all question’ as in the case of 
Montefoire v. Menday Motor Components 
Co, Ltd. (1918) 2 KB 241 (supra). It is the 
very tendency of the agreement that 
makes it contrary to public policy. 


26. The learned counsel for the 
appellant urged that this ground was not 
expressly raised in the written statement. 
As pointed out by Shearman, J. in Monter- 
foire v. Menday Motor Components Co. 
Ltd., (1918) 2 KB 241 it is the duty of the 
Judge to take the objection whether par- 
ties take or waive the objection if it comes 
to his notice that the agreement %s con- 
trary to publie policy. The learned coun- 
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sel then argued that the evidence in this 
case did not justify the finding of the 
learned Judge that the object of the 
agreement was to influence Ministers of 
the Government. 


27. Ex. A-27 is the agreement exe- 
cuted by the late Nawab Sajjid Yar Jung. 
It is as follows: 


“I, Nawab Sahud Yar Jung Bahadur, 
of Hyderabad Deccan wish that you 
Should help me and my family in pro- 
moting our cause, ie. in our being recog- 
mised as heirs to the late Nawab Salar- 
jung Bahadur’s property. 

For the regard and love and affection 
that I held for you and for the time help 
that you have rendered me and will ren- 
der me in future, I, by my free will and 
consent, promise to pay out of my pro- 
portionate share, a share of one anna in 
a rupee, within three months only after 
getting the possession of the property. 

The letter dated......... is not in addi- 
tion to this offer and on getting your full 
share that letter shall stand cancelled. 
Executed this document in favour of Seth 
Ratan Chand Hira Chand of 26, Napean 
Sea Road, Bombay and sign in confirma- 
tion whereof this 27th day of June, 1952 
at 1, B. Passa Road, New Delhi. 

od. Sajid Yar Jung. 
Witnesses : 
1. Sarfaraz Hussain, 


2 G. N, Hardas.” 


It is interesting to notice that the plain- 
tiff was required to help the Nawab and 
his family “in promoting our cause, ie. in 
our being recognised as heirs of the late 
Nawab Salar Jung Bahadur’s property”. 
The use of the expression ‘promoting’ is 
significant and it appears to us to contem- 
plate much more than mere financing. We 
do not, however, wish to stress too much 
upon the use of this expression. The evi- 
dence of the plaintiff himself, as P.W. 10, 
gives more than a clue as to the true ob- 
ject of the agreement and what was ex- 
pected of the plaintiff, He stated that he 
was an industrialist, a justice of the peace 
and the Chairman and Director of more 
than a dozen companies, He was ap- 
proached by Sajjid Yar Jung and his bro- 
ther to help them “to represent their case 
before the Union Ministers.” He stated, 
“the representation to be made was re- 
garding the estate of late Salar Jung, 
and Sajid Yar Jung and his brother want- 
ed recognition for themselves and hig 
sisters as the heirs of Salar Jung.” He 
further stated that it was requested that 
he should accompany them to the Union 
Ministers concerned for representing their 
case to the Union Government. It appears 
to be fairly clear from these statements 
that the help which Sajjid Yar Jung 
wanted from the plaintiff was to repre- 
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sent their case before the Union Ministers 
Le, to bring to bear his- influence with 
the Union Ministers. It is nobody’s case 
that the plaintiff is an adept at advocacy. 
The plaintiff added “they also made a re- 
quest that I should advance monies to 
meet their expenses...... ” This statement 
indicates that the request for financial 
help was secondary to the request to re- 
present their cause i.e. to use his influ- 
ence. The plaintiff stated that he took 
Sajjid Yar Jung to the concerned Minis- 
ters on two or three occasions at New 
Delhi and that after they learnt that the 
case was being considered favourably by 
the Union Government they came down 
to Hyderabad. Sajjid Yar Jung requested 
him to meet the then Chief Minister Sri 
B. Ramakrishna Rao, Accordingly he met 
him, He further stated that he arranged 
for Sajjid Yar Jung’s meetings with the 
Union Ministers who were seized with the 
subject-matter of Salar Jung’s estate. He 
himself met three Ministers in connection 
with the representation of Sajjid Yar 
Jung. They were late N, Gopalaswamy 
Iyyengar, Late Sardar Vallabhbhai Patel 
and Late Lal Bahadur Sastry. He had met 
Lal Bahadur Sastry earlier at Hyderabad 
along with Sajjid Yar Jung at the time 
of Congress Sessions. His meeting with 
the Ministers according to him, created a 
very favourable impression. At the time 
when he took up the assignment on be- 
half of Sajjid Yar Jung he expected an 
early disposal of the matter by the Gov- 
ernment of India, It would have ibeen so 
disposed of but for the stay orders of the 
High Court. He pursued the matter with 
the authorities at Delhi and the Union 
Government entered into correspondence 
with the local Government on the repre- 
` sentation of Sajjid Yar Jung. With a show 
of modesty he added “I am not supposed 
to know which influence weighed with 
the Union Government or the local Gov- 
ernment. I am only concerned with the 
result”. The evidence of the plaintiff can 
lead but to one conclusion namely, that 
Sajjid Yar Jung promised to give him a 
one-anna share in the amount to be realis- 
ed from the estate of Salar Jung in re- 
turn for the influence which the plaintiff 
was to bear upon the Union and State 
Ministers. One of the attestors of the 
agreement, a friend and consultant of 
Sajjid Yar Jung, was examined as P.W. 11, 
He also stated, “Sajjid Yar Jung wanted 
a representation of his case to be made to 
the Government of India and to the then 
Hyderabad Government, Sajjid Yar Jung 
wanted me to find a financier who can 
help him financially and also represent 
his case to the concerned Government”. 
Later, he stated, “the plaintiff met two 
or three Union Ministers along with 
Sajjid Yar Jung and represented the case 


Ratanchand v. Askar (C, Reddy J.) 


„and Venkataswamy v. Nagi Reddy, 


[Prs. 27-30] A. P. 121 


of the Nawab. I was present at the meet- 
ing with Mr. Lal Bahadur Sastry, who 
was then a Minister.” Again, he stated, 
“the help rendered by the plaintiff was 
the financial help as also the representa- 
tions he made to the persons concerned 
in the Union and the State Governments”. 
The evidence of the plaintiff and P.W. 11 
leave no doubt in our minds that the ob- 
ject of the agreement was to influence 
the Union and State Ministers and to ad- 
vance and expend all amounts necessary 
in that connection, We agree with the 
finding of the learned Chief Judge on this 
question. 


28. The learned counsel argued 
that late Gopalaswamy Iyengar, late Sar- 
dar Vallabhbhai Patel, late Lal Bahadur 
Sastry and late B. Ramakrishna Rao were 
incorruptible public servants and that 
there could be no question of influencing 
them. As already pointed out by us ear- 
lier, the question is not about the inte- 
grity of the persons proposed to be in- 
fluenced but about the tendency of the 
agreement, 


29. Even so, the learned counsel 
for the appellant argued that the plaintiff 
was entitled to a return of all the amounts 
advanced by him with interest. He relied 
upon the decisions in Hussain Baksh ° v. 
Rahmat Hussain, ILR (1889) 11 All 128 
AIR 
1962 Andh Pra 457. Both were cases of 
champerty. Both were cases where the 
agreements were held to be extortionate 
and unconscionable. In both cases the 
amounts actually advanced were directed 
to be refunded, The law is well settled in 
India that Champertous agreements are 
not as such opposed to public policy. They 
will not be enforced if they are extor- 
tionate and unconscionable in which event 
the persons advancing the monies will be 
entitled to get a return of the same. In 
the present case, we are not concerned 
with a plain and simple champertous 
agreement. The object of the agreement 
was to influence Ministers and to incur 
necessary expenditure in connection 
therewith. There were no two indepen- 
dent agreements one for influencing the 
Ministers and the other for advancing 
monies, The agreement was one whole 
agreement and if it could not be enforced 
in part it could not be enforced as a whole. 
The whole of the agreement was tainted 
by the vice of being opposed to public 
policy. 


30. In pdssing the learned Chief 
Judge appeared to hold that the agree- 
ment was also unconscionable. The learn- 
ed counsel for the appellant invited our 
attention to several cases where agree- 
ments to give 1/4th share, 3/32nd share, 
8/16th share had been upheld by Courts. 
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In the present case, what Sajjid Yar Jung 
agreed to give was only a 1/16th share. It 
could not, therefore, be said to be uncon- 
scionable, That, however, makes no dif- 
ference to our final conclusion. 


$81. ‘In the result, we uphold the 
judgment and decree of the lower ccurt 
and dismiss the appeal with costs. C. M. P. 
Nos, 4740, 4824/1974 are dismissed. 


Appeal dismissed. 
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RAMACHANDRA RAO AND 
RAGHUVIR, JJ. 

Government of Andhra Pradesh, Ap- 
pellant v. Mrs. K, Padma Rani and others, 
Respondents. 

A. A. O. No. 386 of 1972, D/- 23-1- 
1975.* 


(A) Motor Vehicles Act (1939), Sec- 
tion 110-AA — Workmen’s Compensation 
Act, 1523 — Motor accident — Vehicle 
owned by State —- Negligent and rash 
driving —— Death of passenger — Applira- 
tion by wife and daughter for compensa- 
tion made first under the Motor Vehicles 
Act, thereafter under the Workmen’s 
Compensation Act — Later application 
dismissed for default — Maintainability of 
the former application — Liabiiity of 
Government for torticus act of driver — 
Vehicles working at dam site. of Srisailam 
project — Project if a sovereign act — 
Quantum of compensation, 


A claim for compensation under the 
Motor Vehicles Act by the wife and 
daughter of a passenger in a State-owned 
motor vehicle whose death was caused by 
the negligent and rash driving of the 
vehicle, is not barred in view of S. 110-AA 
of the Act, by the fact that a claim was 
also made subsequently under the Work- 
men’s Compensation Act and was dismiss- 
ed for default, (Para 8) 

The Srisailam Dam Project under- 
taken by the State of Andhra Pradesh is 
not one which partakes the character of 
a sovereign act, and does not absolve the 
Government from liability for the torticus 
and negligent acts of its servants, AIR 
1974 SC 890, Rel. on. (Para 10) 


Even if the motor vehicle is to be 
owned ‘by the State Government an 
should there be any tortious act like rash 
and negligent driving by a public servant, 
the claim of the citizen cannot be resisted 


on the ground that the tortious act was 
Oe ee ee 


«(Against order of Addl. Dist. J., and 

Eor Accidents Claims Tribunal, Kur- 

nool, in M. V. O. P. No, 11 of 1969, I- 
5-1-1972.) 
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committed by the State Government em- 

ployees or the public servants, while the 

State was pursuing a sovereign function. 
(Para 13) 

In dealing with the quantum of com- 
pensation payable in cases of motor atci- 
dents, the two points to be borne in mind 
as regards the compensation are {i) the 
life expectancy of the deceased and (ii) 
the income of the deceased at the time of 
the accident, (Para 20) 

1951 AC 601, Nance v. British Colum- 
bia Electric Rly. Co, Ltd., AIR 1962 SC 1 
and 1972-1 Andh Pra LJ 47, Rel. on. 
Data for calculating the damages to be 
awarded in the case pointed out. 

(Paras 25, 26 and 27) 

(B) Motor Vehicles Act (1939), Sec- 
tion 110-D — Appeal filed under — Cross- 
objections if can be filed, 

Cross-objections are maintainable in 
an appeal filed under S. 110-D of the Act. 
ATR 1953 SC 357, Rel. on. (Para 19) 
Cases Referred: Chronological Paras 


AIR 1974 SC 890 = 1974 Lab IC 598 ill 
AIR 1974 Andh Pra 310 = 1975 ACJ 95 


14 
AIR 1974 Mad 379 = 1974-2 Mad LJ 160 


19 
1972-1 Andh Pra LJ 47 22 
1972 ACJ 403 (Delhi) 19 
(1972) A. A. O. No. 162 of 1972 (Mad.) 19 
1971 ACJ 324 (Delhi) 19 
1968 ACJ 1 = 1968 Jab LJ 189 19 


AIR 1967 SC 997 = 1967 Cri LJ 950 13 
AIR 1965 SC 1039 = 1965 (2) Cri LJ sr 


AIR 1962 SC 1 = (1962) 1 SCR 929 21 
AIR 1961 Andh Pra 283 = (1960) 2 Andh 

WR 502 9 
AIR 1960 SC 1355 = 1960 Cri LJ 1684 13 
(1955) 68 Mad LW 66 19 
AIR 1953 SC 357 = 1953 SCR 1028 18, 19 
1951 AC 601 = (1951) 2 All ER 448 21 
AIR 1948 PC 12 74 Ind App 246 16 
AIR 1947 PC 34 73 Ind App 271 13 
AIR 1916 PC 21 43 Ind App 192 17. 19 
1913 AC 546 = 82 LJK:B 1197 16 
(1888) ILR 11 Mad 309 (FB) 17 


Sardar Ali Khan, Govt. Pleader. for 
General Administration Dept. on behalf 
of Appellant; N. V. B. Sankarrao, for Res- 
pondents Nos. 1 and 2. 


RAGHUVIR, J. :— This Civil Miscel- 
laneous Appeal and Cross-Objections are 
filed against the decree and judgment of 
tae learned Additional District Judge and 
Notor Accidents Tribunal, Kurnool in 
M, V. O. P. No. 11 of 1969 dated 5th Janu- 
ary 1972. The 3rd respondent, namely, the 
Government of Andhra Pradesh, is the 
appellant herein. 

2. On 6-12-1968, M. Veer Naidu, 
the 8rd respondent in this appeal was 
driving tipper vehicle No. APV 4270, load- 
el with jelly, and was ‘proceeding to- 


ll il 
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wards Srisailam Dam site. At K. M. Stones 
3/6 and 3/5 on Ghat Road at the second 
turning he was proceeding at high speed 
and came across a jeep, APQ No. 2208. 
The 4th respondent, Shaik Salam, was at 
its wheel. In this jeep late K. Sreeram- 
murthy, a junior Engineer of the P.W.D. 
Janakiramaiah, an Assistant Engineer 
Chalasani Rangarao, a supervisor and one 
P. V. Ramaniah and some others were 
proceeding towards Srisailam colony for 
their lunch after working at the Dam site. 
The jeep was negotiating upgradient at 
that spot. 

3. After seeing the jeep, the 3rd 
respondent swerved his vehicle suddenly 
from the middle of the road to the left 
side, and in so doing, the rear side of the 
tipper hit the jeep on its rear right side. 
As a result of this collision Shri Rama- 
murthy sustained extensive injuries. One 
of his fractured bones penetrated into his 
lungs and caused his instantaneous death. 
The 3rd respondent, even after the acci- 
dent, did not stop the vehicle. However, 
te deceased was taken to the Govern- 
mit Hospital at Srisailam Project Colony, 
where he was pronounced as dead. 


4. M. V. Naidu, the 3rd respon- 
dent was prosecuted for rash and negli- 
gent driving and convicted under Section 
304-A, I P.C. in Crl. Case No. 35/69 on 
29-6-1969% and was sentenced to undergo 
R. I. for one year. 

5. Mrs. K. Padmarani. is the widow 
of late K Ramamurthy, and Miss Brama- 
rasri is his minor daughter They filed a 
claim aga:nst the respondents for dama- 
ges amoun:ing to rupees one lakh. The 
Tribunal ir, its order dated 5-1-1972 
awarded a sum of Rs. 25,000 and costs to 
the claimar.ts. As stated earlier, the State 
of Andhra Fradesh filed this appeal alleg- 
ing that the amount awarded is excessive. 
The claimants filed the Cross-Objections 
on 17-2-1973 for a sum of Re, 75.000 
against the disallowance of the claim 
made before the Tribunal. It appears, the 
claimants having filed this claim on 24-11- 
1969 under the Motor Vehicles Act also 
filed on 20-5-1970 a claim under the 
W.xmen’s Compensation Act (Act 8 of 
1923), 


6. The following three points have 
been argued before the Tribunal and the 
same contentions are reiterated before us: 
(i) It was argued that the two dependants 
of Sreeramamurthy filed Ex. B-2, the 
claim petition before the Commissioner 
for Workmen’s Compensation for a sum of 
Rs. 10.000. This claim in Ex. B-2 came to 
be dismissed for default on 26-9-1970. 
Therefore, it was argued that the present 
claim under Motor Vehicles Act is barred 
as the claimants had pursued their reme- 
dy under Workmen’s Compensation Act. 
(ii) The two vehicles APV 4270 (tipper) 


State v. K. Padma Rani 


(Raghuvir J.) [Prs, 2-9] A. P. 123 


and APQ No, 2208 (Jeep) were’ owned by 
the State of Andhra Pradesh. For rash and 
negligent driving, the State of Andhra 
Pradesh could not have been made liable 
inasmuch as for any tortious act, the State 
is immune from liabilities, This is elabo- 
rated stating these two vehicles were 
working at Dam site of Srisailam Project, 
a State Undertaking partaking the cha- 
racter of a sovereign act. (iii) the third 
contention raised was about the quantum 
of compensation, It was argued that the 
claimants were not entitled to more than 
Rs. 10,000 as contemplated under the 
Workmen’s Compensation Act, It is fur- 
ther argued that the claimants are not en- 
titled to a sum of Rs. 25,000 while the res- 
pondents in the Cross-cbijections argued 
that the Tribunal while granting Rs, 25,000 
unjustly disallowed a sum of Rs. 75,000. 


%. Regarding the accident, the Tri- 
bunal found that 3rd respondent was driv- 
ing vehicle APV 4270 (tipper) in a rash 
and negligeni manner and his negligence 
caused the collision and the death of the 
deceased, It is not seriously argued before 
us that in driving the tipper. there was 
no negligence on the nart of the 3rd res- 
pondent. Therefore, we affirm the finding 
$ the Tribunal on this aspect of the mat- 
er. 


8. About the claim under the 
Workmen’s Compensa‘ion Act, we may 
note, by Act 56 of 1969 Section 110-AA 
was introduced in the Motor Vehicles Act, 
which reads thus:— 


“110-AA, Option regarding claims for 
compensation in certain cases:— Notwith- 
standing anything contained in the Work- 
men’s Compensation Act 1923 (8 of 1923), 
where the death of or bodily injury to 
any person gives rise to a claim for com- 
pensation under this Act and also under 
tae Workmen’s Compensation Act, 1923, 
the person entitled to compensation may 
claim such compensation under either of 
those acts but not under both.” 


The two dependants of Sriramamurthy, 
first filed their claim under the Motor Ve- 
hicles Act on 24-11-69 and later filed their 
claim under Workmen’s Compensation 
Act. Realising that they cannot claim com- 
pensation under both the Acts, they did 
not pursue the matter under the Work- 
men’s Compensation Act and on 26-9-1970 
their claim in Ex. B-2 was dismissed for 
default, In view of Section 110-AA of the 
Mo'or Vehicles Act, the present claim, 
which was also earlier in point of time, 
we hold, is not barred. In this view of 
the matter, we see no force in the first 
contention of the appellants. 


9, What is seriously argued before 
us by the learned Government Pleader. in 
support of his second contention is Sri- 
sailam project is a State Undertaking, 
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which partakes the character of a sove- 
reign act. Therefore, placing reliance 
upon decisions in Krishnamurthy v. State 
of Andhra Pradesh, 1960-2 Andh WR 5302 
= (AIR 1961 Andh Pra 283) and Kasturi 
Lal v. State of U. P. (AIR 1965 SC 1039), 
it is argued that where acts are referable 
to the exercise of sovereign powers dele- 
pated to public servants and acts ccm- 
mitted by public servants in the course of 
discharging such duties even if they are 
negligent, a citizen cannot maintain a 
claim for damages against the State for 
such tortious acts, as in law, the State is 
immune from such claims. However it is 
accepted, if the tortious act has been ccm- 
mitted by a public servant in discharge of 
duties assigned to him not by virtue of 
the delegation of any sovereign power, an 
action for damages would lie. 


10. It is argued, Srisailam Hydro 
Electric Project where the deceased was 
employed as a Junior Engineer, the Sfate 
was discharging a sovereign function, Re- 
garding this Project, the Tribunal held 
‘tthe construction of Srisailam Dam site is 
not a statutory act, so as to warrant an 
inference that the construction in question 
is referable to sovereign powers’, The 
lower court further found “the construc- 
tion of the project is an undertaking (or 
activity entered into) by the Government 
in pursuit of its welfare ideal and as such 
is not an activity in which the exercise of 
sovereign power is involved.” So far as 
the character of this work is concerned, 
nothing is argued before us as to why the 
construction of Srisailam ‘Hydro Electric 
Project should be construed as a sove- 
lreign act, except merely stating the Gov- 
ernment is pursuing this project as a Gov- 
ernmental or sovereign function, In the 
absence of any material, it is not possible 
for us to disagree ith the finding given 
iby the Tribunal though we may not whol- 
ly approve the reasoning given by it. 


11. In a recent case, the Supreme 
Court had to consider the aspect of sove- 
reign function and a welfare activity in 
Shyam Sunder v, State of Rajasthan (AIR 
1974 SC 890) where the State of Rajasthan 
was engaged in famine relief work, and 
the Supreme Court stated that famine re- 
lief work is not a sovereign function of 
the State as it has been traditionelly 
understood and it is a work which can be 
and is being undertaken by private indi- 
viduals, “There is nothing peculiar about 
it so that it might be predicated that ithe 
ee alone can legitimately undertake the 
work.” 


12. That apart, we find Section 110 
(1) of the Motor Vehicles Act, states, a 
State ‘Government may, by notification in 
the Official Gazette, constitute one or 
more Motor Accidents Claims Triburals 
for the purpose of adjudicating upon 
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claims for compensation in respect of ac- 
cidents involving the death of, or -bodily 
injury, to persons arising out of the use 
of motor vehicles or damages to any pros 
perty of a third party so arising or both. 
Section 110-B in so far as it is material, 
reads thus: 


“110-B: Award of the Claims Tribu- 
al. the claims Tribunal shall, after 
giving the parties an opportunity of being 
heard, hold an inquiry into the claim and 
may make an award determining the 
amount of compensation’ which appears to 
it to be just and specifying the person or 
pons to whom compensation shall be 
pai 33 


Rules have been made pursuant to power 
under Section 110, Rule 530, clause (3) 
provides for “Appropriate action against 
the driver and the owner of the vehicle 
1s concerned” that means, the owner and 
the driver are also mentioned as being 
persons who are liable not only for dama- 
ges but also for criminal prosecution. 


13. As per Article 300 (1) of the 
Constitution of India, the Government of 
India may sue or be sued by the name of 


ezetses2e2se 


- the Union of India and likewise, the State 


Government may sue or be sued by the 
name of the State, and may, subject to 
any provisions which may be made by 
Act of Parliament or of the Legislature 
of such State enacted by virtue of powers 
conferred by this Constitution, sue or be 
sued in relation to their respective affairs 
in the like cases as the Dominion of India 
and the corresponding Provinces or the 
corresponding Indian States might have 
sued or been sued if this Constitution had 
not been enacted. Therefore, after the 
amendment of Section 110 of the Motor 
Vehicles Act by the amending Act 100 of 
1956, which came into force on 16-2-1957, 
the Parliament has, in categorical terms 
by introduction of these sections, stated 
that if, while driving a motor vehicle 
(which includes a vehicle owned by the 
State Government or by the Government 
of India} the owner of the vehicle is liable 
to pay compensation to the persons who 
are entitled to claim damages, In other 
words. Section 110 and the Rules made 
thereunder, expressly make every owner 
of the vehicle, including the Government 
liable for the tortious acts of its servants, 
while driving the vehicle. Therefore, after 
the amending Act 100 of 1956, by which 
Section 110-A of the Motor Vehicles Act 
has ‘been inserted, the distinction of sove- 
reign and non-sovereign acts of the State 
no longer exists as all owners of vehicles 
are brought within the scope of this sec~ 
tion, Whether the State is bound by the 
provisions of the Act is no longer res in- 
tegra. In earlier cases, including the case 
in Province of Bombay v. Municipal Cor- 
poration of the City of Bombay (AIR 1947 
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PC 34) it was held, unless it is specifically 
exempted, the rule of construction was 
that the State is not liable. This decision 
in Province of Bombay v. The Municipal 
Corporation of the City of Bombay (AIR 
1947 PC 34) came to be approved in Di- 
rector of Rationing and Distribution v. 
Corporation of Calcutta (AIR 1960 SC 
1355), but the Supreme Court in State of 
W. B. v. Corporation of Calcutta (AIR 
1967 SC 997) reversed this rule of con- 
struction. In that judgment, the legal po- 
sition in England was referred to as fol- 
lows: 

“The substantive rule of law is that 

the prerogative of the Crown can only 
be taken away by law. The rule of con~ 
structions evolved by the courts to ascer- 
tain the legislative intention is, that it is 
presumed that a statute has not taken 
away the prescriptive right unless it has 
expressly or by necessary implication 
done so.” 
Referring to the earlier judgments of the 
Supreme Court, Subbarao, C. J. in para- 
graph (12) of the Report observes as fol~ 
lows:— 

Seagate A careful study of these deci~ 
sions discloses that all of them related to 
particular prerogatives of the Crown and 
that the court held either that the prero- 
gative of the Crown was taken away by 
the statute or not, having regard to the 
construction placed by it on the relevant 
statute. It is true that in some of the deci- 
sions the said rule of construction was 
noticed, but as the decisions turned upon 
the construction of the relevant provi- 
sions, it could not be said that the said 
rule had been accepted as .an inflexible 
rule of construction by the Bombay High 
Court. In one of the judgments even the 
applicability of the rule of construction 
was doubted.” 

After considering some of the American 
eases, the learned Chief Justice observed 
thus:— 

“Wherever an exemption was intend- 
ed to be given to the Government it was 
expressly mentioned and wherever there 
might have been any doubt of the liabi- 
lity of the Government, it was expressly 
made liable. The rule of construction was 
not statutorily recognised either by incor- 
porating it in different Acts or any Gene- 
ral Clauses Act; at the most, it was relied 
upon as a rule of general guidance in 
some parts of the country.” 
and finally stated as follows:— 


A the normal construction, name= 


ly that the general Act applies to citizens 
as well as to State unless it expressly or 
by necessary implication exempts the 
State from its operation, steers clear of 
all the said anomalies. It prima facie ap- 
plies to all States and subjects alike, a 
construction consistent with the philoso- 
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phy of equality enshrined in our Consti- 
tution. This natural approach avoids the 
archaic rule and moves with the modern 
trends. This will not cause any hardship 
to the State, The State can make an Act, 
if it chooses, providing for its exemption 
from its operation. Though the State is 
not expressly exempted from the opera- 
tion of an Act, under certain circumstan- 
ces such an exemption may necessarily be 
implied. Such an Act, provided. it does not 
infringe fundamental rights, will give the 
mecessary relief to the State. We, there- 
fore hold that the said canon of construc- 
tion was not ‘the law in force’ within the 
meaning of Art. 372 of the Constitution 
and that in any event having regard to 
the foregoing reasons the said canon of 
construction should not be applied for 
construing statutes in India, In this view 
it is not necessary to express our opinion 
on the question whether the aforesaid rule 
of construction would not apply to the 
trade activities of the State, even if it ap- 
plied to its sovereign activities.” 
Therefore, basing upon this rule of con- 
struction even if the motor vehicle is to 
be owned by the State Government and 
should there be any tortious act like rash 
and negligent driving by a public servant, 
the claim of the citizen cannot be resist- 
ed on the ground that the tortious act was 
committed by the State Government em- 
ployees or the public servants, while thej 
State was pursuing a sovereign function. 


14. The next question that is argu- 
ed by the learned Government Pleader is 
that the award of Rs. 25,000 by way of 
damages to the claimants is excessive. 
Before we advert to the quantum of com- 
pensation, we shall advert to the prelimi- 
nary objection raised by the learned Gov- 
ernment Pleader with regard to the main- 
tainability of the cross-objections in sup- 
port of what he relied upon a judgment 
of this court in C. M. As. Nos. 493 and 494 
of 1972, D/- 6-8-1973 = (reported in AIR 
1974 Andh Pra 310), wherein the learned 
Single Judge held that cross-objections 
are not maintainable in an appeal filed 
under Section 110-D of the Motor Vehi- 
cles Act. 

15. The relevant portion of Section 
110-D of the Motor Vehicles Act is as 
follows: 


*110-D, Appeals: (1) subject to the 
provisions of sub-section (2) any person 
aggrieved by an award of a Claims Tri- 
bunal may, within ninety days from the 
date of the award, prefer an appeal to the 
High Court.” 


While there is an appeal provided to the 
High Court nothing further is stated about 
the procedure im this section. 


16. In National Telephone Co. 
Ltd. v. Postmaster General, (1913) AC 
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546 dealing with a similar objection as re- 
gards the maintainability of an appeal, 
the House of Lords held:— 


“When a question is stated te be re- 

ferred to an established court without 
more, it, in my opinion, imports that the 
ordinary incidents of the procedure of 
that court are to attach, and also that any 
general right of appeal from its decisions 
likewise attaches,” 
These observations of the House of Lords 
were relied on by the Privy Council in 
Adaikappa Chettiar v. Chandrasekhara 
Ase Nia (AIR 1948 PC 12) whereir. it was 
said:— 

“Where a legal right is in dispute and 
the ordinary Courts of the country are 
seized of such dispute the Courts are gov- 
erned by the ordinary rules of procedure 
applicable thereto and an appeal lies if 


authorised by such rules, notwithstanding - 


that the legal right claimed arises under 
a special statute which does not, in terms 
confer a right of appeal.” 


17. Under Madras Forests Act, 
when a similar question arose tha Fuil 
Bench of the Madras High Court in 
Kamaraju v. Secy. of State for India 
((1888) ILR 11 Mad 309) (FB) held, where 
an appeal was preferred to the District 
Court against the decision of the Forest 
Settlement Officer under Section 10 (2), 
the appeal is preferred to the District 
Court as one of the ordinary courts of the 
country with regard to whose prccedure, 
order and decree the ordinary rules of 
Civil Procedure Code would apply. The 
Privy Council in Secretary of State for 


India v. Chellikani Ramarao (AIR 1916 
PC 21) adverting to similar objection, 
stated thus:— 


“It was contended on behalf of the 
appellant that all further proceedings in 
courts in India or by 
appeal were incompetent, 
ing excluded by the terms of 
the statute just quoted. In their Lord- 
ships’ opinion this objection is not well 
founded. Their view is that when proceed- 
ings of this character reach the District 
Court, that court is appealed to as one of 
the ordinary courts of the country, with 
regard to whose procedure, orders and de- 
crees the ordinary rules of the Ciwil Pro- 
cedure Code apply.” 


18. In N. S. Thread Co. v, James 
Chadwick & Bros, Ltd. (AIR 1953 SC 
357) the Supreme Court construinz Sec- 
tion 76 of the Trade Marks Act. 1940 
where a right of appeal is directed to the 
High Court and nothing more is stated, 
observed : 

“That being so, the High Court being 
seized as such of the appellate jurisdic- 
tion conferred by Section 76 it has to 
exercise that jurisdiction in the same 
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manner as it exercises its other appellate 
jurisdiction and when such jurisdiction is 
exercised by a single Judge, his judgment 
ibecomes subject to appeal under clause 15 
of the Letters Patent there being nothing 
to the contrary in the Trade Marks Act.” 


A similar objection about the main< 
tainability of cross-objections arose in 
the Madhya Pradesh High Court at 
Jabalpur in Manjula Devi Bhuta v. Man- 
jusri Raha (1968 ACJ 1) where it was 
held at page 13 of the report, as follows. 


“We are of the opinion that as soon 
as this court becomes seized of an ap- 
peal, even where an appellate jurisdic- 
tion is conferred under a special statute, 
the rules of practice and procedure of this 
court applicable to a civil appeal will, in 
the absence of any specific rule to the 
contrary govern such appeal.” 

19. The decisions in Secy. of State 
for India v. Chelikani Ramarao (AIR 
1916 PC 21) and N.S. Thread Co. v. 
James Chadwick and Bros. (AIR 1953 SC 
357) were relied upon by the Madhya 
Pradesh High Court. 


In Delhi Transport Undertaking v. 
Raj Kumari (1972 ACJ 403) the Delhi 
High Court adverting to similar objection 
followed the decision of Madhya Pradesh 
High Court in Manjula Devi Bhutta v. 
Manjusri Raha (1968 ACJ 1) and held:— 


“As soon as the High Court becomes 

seized of an appeal, even where an appel- 
late jurisdiction is conferred under 4 spe- 
cial statute, the rules of practice ana pro- 
cedure of the said court become applic- 
able to the appeal unless there is any spe- 
cific rule to the contrary in the special 
statute.” 
In W. S. Bhagsingh and Sons v. Om Pra- 
kash Kaith (1971 ACJ 324) the Delhi High 
Court, following their earlier decisior, 
observed thus: 


"The learned counsel for the respon- 
dents has not been able to cite any deci- 
sion contra to the one cited by the learn- 
ed counsel for the petitioners and which 
would support his own contention. The 
practice in this court also appears to per- 
mit the filing of cross-objection when ap- 
peals are filed against judgment of the 
Tribunal. I, therefore, hold that the cross- 
objections filed by the petitioners are 
maintainable.” 

In the Union Co-operative Insurance 
Society Ltd., Madras v. Lazarammal Ra- 
vel, (1974) 2 Mad LJ 160 = (AIR 1974 
Mad 379) a Division Bench of the Madras 
High Court has taken similar view and 
held:— 

*4 Regarding the cross-objection, 
two preliminary objections were raised. 
The first is that the appeal being one aris- 
ing under a special statute, and the Civil 
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‘Procedure Code, not being applicable to 
the Tribunal constituted under the. said 
statute, viz., the Motor Vehicles Act, no 
cross-objection can be filed. It is pointed 
out that under Section 110-D though there 
is provision for any of the aggrieved par- 
ties to file an appeal, there is nothing in 
the section permitting a respondent to file 
cross-objection. 


5. In support of this contention, three 
decisions were relied on. The first is Ve- 
dantacharsami v. Sri Muthiah Chetti 
((1955) 68 Mad LW 66)...... “Under Section 
110-D. of the Motor Vehicles Act, an ap- 
peal lies to this court, It must be remem- 
bered that when once an appeal is enter- 
tained by this court, all the provisions 
relating to the appellate jurisdiction of 
this court are attracted. It is true that all 
the provisions of the Civil Procedure 
Code are not applicable to the Tribunal, 
because it is a creature of the statute, 
but the appeal against the order of the 
Tribunal is to the High Court not to any 
other Tribunal constituted under the Sta- 
tute, In Secy. of State v, Ramarao, ILR 
39 Mad 617 = 43 Ind App 192 = 31 Mad 
LJ 324 = (AIR 1916 PC 21) the question 
was whether the ordinary rules of the 
Civil Procedure Code, would apply to an 
appeal to the District Court against the 
decision of the Forest Settlement Officer 
under Section 10 (2) of the Madras Forest 
Act. The Privy Council pointed out that 
the appeal being to the District Court 
which is one of the ordinary courts of the 
country, the ordinary rules of the Civil 
Procedure Code, apply”......... 


“As we pointed out earlier, Section 
110-D of the Motor Vehicles Act contem- 
plates an appeal to the High Court. Once 
an appeal is entertained by this court, all 
the rules in the Civil Procedure Code 
would be applicable to such an appeal in- 
asmuch as no other procedure is prescrib- 
ed under the said Act. That means Order 
41, Rule 22, Civil Procedure Code would 
be applicable and the respondent in an 
appeal would be entitled to present «a 
memorandum of cross-objections as pro- 
vided under the said rules, Venkataraman, 
J. in disposing of Venkatesan v. Ranga- 
nayaki (A. A. O. No. 162 of 1972) (Mad.) 
has taken a similar view and we agree 
with the same.” 


Therefore, we are of the opinion that 
there is no substance in the preliminary 
‘objection raised by the learned Govern- 
ment Pleader and we hold following N. 5. 
Thread Co, v. James Chadwick and Bros. 
(AIR 1953 SC 357) and the other decisions 
referred to earlier that the cross-objec- 
tions are maintainable, - l 

20. The next question that is to be 
determined is the quantum of compensa- 
tion that is payable to the claimants. The 
two points to be borne in mind as regards 
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the compensation are {i) the life expect- 

ancy of the deceased ané (ii) the income 

el ae deceased at the time of the acci-| 
ent. 


21. These two aspects have been 
very lucidly stated in Nance v, . British 
Columbia Electric Rly. Co. Ltd (1951 AC 
601 at p 614) and approved by the Sup- 
reme Court in Gobald Motor Service v. 
Veluswami (AIR 1962 SC 1). 


22. In a recent judgment of this 
court in the Hindustan Ideal Insurance 
Co. v. Pokanti Ankaiah, (1972-1 Andh Pra 
LJ 47) the Division Bench consisting of 
Gopal Rao Ekbote, J. (as he then was) and 
one of us (Ramachandra Rao, J.) at page 
70 of the Report, held thus:— 


“The law on the question as to how 
in a case such as the present damages 
should be determined is clear. The plain- 
tiff is entitled to such a sum as will make 
good to him the financial loss which he 
has suffered and will suffer as a result of 
the death of his son. In calculating the 
pecuniary loss to the dependants many 
imponderables, however, enter into the 
calculations, Broadly stated the principle 
is that the pecuniary loss should tbe as- 
certained by balancing on the one hand 
the loss to the claimants of the future 
pecuniary benefits and on the other any 
pecuniary advantage which from what- 
ever source comes to them by reason of 
the death, i.e., the balance of loss and 
gain to a dependant by the death must be 
ascertained. It is, however, clear that 
future loss is necessarily conjectural, It 
is necessarily compounded of prophesy 
and calculation. If all has gone well, the 
deceased son would have earned larger 
sums for a longer period so that he could 
have maintained the father and the other 
dependants at least at their standard of 
living at the time of his death and made 
other provisions for their future. But all 
may not have gone well. Any of them 
might have died prematurally, he might 
not have been able to earn larger sums 
and other misfortunes might have occur- 
red. So allowance must be made for this. 
In such circumstances what the court can 
do best is to arrive at a figure on a rea- 
sonable balance of the probabilities avoid- 
ing undue optimism as well as undue 
pessimism.” 


23. Sri N. V. B. Shankararao, the 
learned counsel appearing for the res- 
pondents in this appeal, in support of the 
cross-obiections, states that so far as the 
life expectancy of the deceased is con- 
cerned, the lower court estimated that he 
would have ordinarily lived up to an age 
of 60 years and to this finding, he does 
not raise any objection. 


24. In view of this, the only other 
question. that is to be considered is as re- 
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gards the income of the deceased at the 
time of his death. The deceased as a 
Junior Engineer had basic pay of Rs. 265 
and was drawing Rs. 137 towards D.A. 
Since he was working at a projec: area, 
he was given an allowance of Rs, 54 by 
way of Unhealthy Locality Allowance and 
an additional sum of Rs. 30 as compensa- 
tory allowance. Thus in all he was getting 
Rs. 486. The counsel for the claimants 
would state that out of Rs, 486 it is ordi- 
marily expected that a sum of Rs. 162 


that is about one-third, would be spent - 


on the deceased himself, Therefore, the 
balance of Rs. 324 (Rs. 486 minus Rupees 
162) should be considered as his monthly 
income of the deceased’s family, Rama- 
murthy died at the age of 31 years, He 
would have served in the Gov2rnment 
Department for a period of 24 years, and 
earned ordinarily—Rs. 93,312 (i.e. Rupees 
32412 (months)x24 years and, for the 
period between 55 years and 60 years, he 
would have had a pension of one-third of 
what he would have received, that is one- 
third of Rs. 324 which is Rs. 108X12 
(months) <5 (years)=Rs, 6,480. The learn- 
ed counsel would add Rs. 93,312 plus 
Rs. 6,480 and state the claimants are en- 
titled to Rs. 99,792 by way of damages. 
That is how the cross-objections for 
Rs. 75,000 is sought to be justified over 
and above the sum awarded in the sum 
of Rs, 25,000 by the Tribunal. We have, 
in the earlier portion of this judgment, 
stated, the State Government has filed 
this appeal, stating that what is awarded 
is excessive and the claimants ought to 
have ‘been given only a sum of Rs. 10,000. 


25. In regard to the Unhealthy 
Locality Allowance of Rs. 54 and Com- 
pensatory allowance of Rs, 30 which was 
payable to the deceased as he was work- 
ing at Srisailam Dam site, it is not possi- 
ble to state, ordinarily he would have re- 
mained posted at the Dam site or long. 
Therefore we are of the opinion that the 
Unhealthy Locality Allowance and the 
Compensatory Allowance are to ‘be ex- 
cluded from the income of the deceased. 
Therefore, in ascertaining the income of 
the deceased, these two counts, totalling 
Rs. 84 will have to be excluced from 
Rs, 486. Thus, we consider the salary of 
the deceased was his basic pay of Rs. 265 
plus his D.A, of Rs. 137 that is Rs. 402 and 
ordinarily we expect him ‘to spend half of 
the amount on himself and the balance 
on his dependants, that would be about 
Rs. 200 on the dependants i.e. claimant- 
respondents, 


26. Regarding pension, it must be 
stated that under Death-cum-Eetirement 
Scheme, the wife of the deceased is being 
paid by the appellant Rs. 50 and the child 
of the deceased Rs, 13 per morth. It is 
stated by the learned counsel for the res- 
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pondents, ordinarily, one-third of the 

y would be the pension amount pay- 
able to the Government servants. If work- 
ed out that would amount to Rs, 135 and 
half of that amount is Rs. 65 which 
amount the State Government is paying 
to the claimants. Therefore, for the five 
years after retirement, that is 55 years, 
nothing is payable so far as the depen- 
dants are concerned, as the appellants are 
paying under the Death-cum-Retirement 
Scheme, 


27. Thus, out of Rs. 402 the in- 
come of the deceased half the amount the 
deceased would have spent on the claim- 
ants, and if Rs 63 are to be deducted 
from that half, it comes to roughly about 
Rs, 138 per month. Therefore, the com- 
pensation payable is Rs, 13812 (months) 
X24 years = Rs. 39,746. Out of the said 
amount, since the accelarated payment by 
way of lump sum is being made, the inte- 
rest which the amount would earn, has 
to be deducted. As a prudent man, if the 
claimant deposits the said amount in a 
Bank in a fixed deposit account for a 
long period, he would easily get interest 
thereon at 6% per annum. So calculated, 
it comes to Rs, 2,385. If this amount of 
interest is deducted the amount of com- 
pensation payable comes to Rs. 37,361. 
Rounding of this figure to Rs. 38,000 we 
consider it reasonable to award a sum of 
Rs. 38,000 as and by way of damages to 
the claimants. 


28. In the above view, the C.M.A. 
is dismissed and in the circumstances, we 
award no costs. Cross-objections to the 
extent of Rs, 13,000 over and above 
Rs. 25,000 is also allowed, but, in the 
circumstances, there will be no order as 
to costs. 

Appeal dismissed. 
Cross-objections allowed in part. 
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Letters Patent Appeal No. 100 of 1973, 
D/- 16-1-1975.* | 
(A) Guardians and Wards Act (1890), 
S.19— No guardian to be appointed 
when father is living — Mother’s mother 
of Hanafi muslim girl of six years claim- 
ing guardianship and custody — Father 
living — If and when claim not allowable. 
AIR 1963 Raj 239, Dissented from. (Mo- 


*(Against judgment of High Court in 
A. A. O. No. 498 of 1972, D/- 26-7-1973.) 
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hammedan Law — Hanafi school — Guar- 
dianship). 


l Under Mohammedan Law father is 
the natural guardian when he is living 
and not unfit to be guardian. Mother’s 
mother of Hanafi Muslim girl aged six 
years is not entitled to be appointed a 
guardian. Merely because he has married 
a second time he does not become unfit to 
be the guardian. The court also is not 
concerned with the comparative fitness of 
the father and any other person claiming 
to be appointed a guardian. The only 
question relevant is fitness or otherwise 
of the. father for being a guardian, AIR 
1916 Mad 605, Followed, (Para 10) 


But that does not mean the mother’s 
mother of the girl cannot be given the 
custody. Under Hanafi school the mother 
is entitled to the custody of a female child 
till she attains puberty. In the absence of 
the mother such custody belongs to the 
mother’s mother. S. 19 of the Act does not 
prohibit the court from dealing with the 
custody of the girl. The section only pro- 
hibits appointment of a guardian when 
father is living and is not unfit to be the 
guardian. The section is reconciled ‘with 
the personal law when the father gets the 
guardianship and the grandmother is 
given the custody of the minor. Further 
when the minor, brought up all the time 
by her grand parents, is not aware of the 
existence of her father and refers to grand 
parents as her parents, at such tender age 
it will not tbe desirable to shift her cus- 
tody from the grand parents to the father. 
AIR 1963 Raj 239, Dissented from: AIR 
1914 PC 41 and AIR 1932 All 215, Ex- 
plained: AJR 1957 Mad 563: AIR 1922 
Bom 405 and AIR 1941 Bom 103, Follow- 
ed; AIR 1935 Lah 25 and (1968) 1 Andh 
WR 433, Referred, (Para 11) 


Moreover ‘guardian’ in the section 
can be interpreted to include the right to 
custody of a minor. If the father is unfit 
to have the custody of the minor then the 
court can declare a guardian limited only 
to the custody. ‘Unfit to be the guardian’ 
in the section has to be interpreted to in- 
clude the case where the father is legally 
incapable of being a guardian. Since the 
father under the personal law is legally 
incapable of having the custody he is unfit 
to be the guardian limited to the custody 
though he is not unfit to be a guardian in 
the general sense. Hence S. 19 does not 
preclude the court from appointing the 
grandmother limited to custodv. 


{Para 15) 
Cases Referred: Chronological Paras 
(1968) 1 Andh WR 433 12 


AIR 1963 Raj 239 = 1963 Raj LW 229 14 
AIR 1957 Mad 563 = 1957-2 Mad LJ 211 


12, 14 

AIR 1941 Bom 108 = 43 Bom LR 79 12 

AIR 1935 Lah 25 12 
1976 Andh. Pra./9 IV G—17 


Khatija Begum v. Gulam Dastagir (A. Kuppuswami J.) [Prs. 1-2]. A.P. 129 


AIR 1932 All 215 = 1932 All LJ 21 13 
AIR 1922 Bom 405 = 24 Bom LR 779 12 
AIR 1916 Mad 605 = ILR 39 Mad 473 10 
AIR 1914 PC 41 = 41 Ind App 314 11 


Umakant Naik, for Appellant; Jehan- 
gir Ali, for Respondent. 


ALLADI KUPPUSWAMI, J.:—The ap- 
pellant is the grandmother (mother’s mo- 
ther) of minor girl Jameela, whose mother 
died on 25-11-1968 after undergoing a 
caesarean operation at the Railway Hos- 
pital, Lallaguda and giving birth to the 
minor who fortunately survived. The child 
was thereafter taken to the Niloufer Hos- 
pital where she was treated for about a 
month, Thereafter the child was taken 
away by her father, the respondent here- 
in, to his house. On the 5th February, 1969 
the appellant herein filed a petition under 
Section 53 of the Hyderabad Children Act 
for the custody of the minor child on the 
ground that the child was being ill-treated 
by the respondent, 


On this petition, a warrant was issued 
and the child was produced by the father 
in the Court. The father also filed a coun- 
ter challenging the allegation made 
against him by the appellant. The Magis- 
trate passed an order directing that the 
child be given to the care of the appel- 
lant, As against this order, the respon- 
dent filed Crl. R. C. 285/69 to this Court. 
The revision. petition was allowed and the 
case was remanded to the Magistrate with 
a direction to dispose of the case after 
faking oral and documentary evidence. 
This court directed that the child should 
remain in the custody of the appellant 
till the enquiry was completed and final 
order was passed. After remand, the 
Magistrate passed an order on 24-7-1970 
dismissing the petition by the appellant. 


2. Meanwhile, on the 20th Febru- 
ary, 1970 when the petition before the 
Magistrate was pending after remand, the 
appellant herein filed a petition under 
Sections 9 and 10 of the Guardians and 
Wards Act, before the Chief Judge. City 
Civil Court, Hyderabad, praying that she 
may be appointed as the guardian of the 
person of the minor. Subsequently the 
petition was amended iby including a pra- 
yer that the petitioner may have the 
custody of the minor child. In the petition 
it was alleged that the respondent beat 
his wife Ghousi Begum, the mother of 
the minor child severely and ill-treated 
her. On the night of 25-11-1968 due to 
such ill-treatment she became unconsci- 
ous and was admitted into Railway Hos- 
pital Lallaguda under a different name, 
namely Akina Bee, wife of Abdul Waheb, 
the brother of the respondent, Ghousia 
Begum underwent caesarean operation the 
next day, but the child survived. The 
appellant filed a petition before the Ma- 
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gistrate for custody of the child under 
Section 53 of the Hyderabad Children Act 
and obtained custody of the child. 

3. She was treating the child with 
love and affection. In the interests cf the 
minor the appellant was the proper per- 
son to be appointed as the guardian, be- 
ing its maternal grand-mother and <o re- 
tain the minor in her custody. The Addi- 
tional Chief Judge, City Civil Court. who 
heard the petition, after discussing the 
oral and documentary evidence, came to 
the conclusion that the interests oz the 
minor require that the appellant should 
be appointed as the guardian and retain 
the custody of the minor. She therefore, 
allowed the petition. 

In the course of the judgment it was 
observed that the respondent had married 
again, The respondent’s mother who, the 
respondent stated would be in a position 
to look after the child, had no other in- 
come ‘but was depending on the charity of 
her children. The respondent had not paid 
anything towards the maintenance of the 
child during all the three years when the 
child was in the custody of the srand- 
mother. The minor being a female child. 
under Mohammedan Law, the maternal 
grand-mother was entitled to the custody 
of the minor in the absence of the mother, 
though the father as a natural suardian 
was entitled to have control and super- 
vision of the child, Is was in evidence 
that the minor was brought up wish care 
and affection ‘by the grand-mother and 
was in good thealth, For these reasons the 
learned Chief Judge took the view that 
the petition should be allowed. 


4. The respondent herein prefer- 
red an appeal, C. M, A. No. 498 of 1972 
to this Court, Chinnappa Reddy, J. did 
not believe the story of the appellent that 
the respondent ill-treated his -wite 
that she became unconscious, On the other 
hand he was satisfied that the appellant 
herein thought of getting the custody of 
the child only when the respondent re~ 
fused to return the dower and articles of 
Jehaz. He observed that the meze fact 
that the respondent married a second wife 
is not a ground to deprive him of the 
guardianship of the child. It was mot 
shown that he was unfit to be the guard- 
ian. In the interests of the welfare of the 
child the respondent alone should be the 
child’s guardian, 

It was contended before him that in 
any event the grand-mother had the right 
to the custody of the minor girl under 
Mohammedan Law. The learned Judge 
observed that in the present case we are 
concerned only with the question of 
guardianship and mo case was made fit for 
appointing her as guardian in the place of 
the father. She could not obtain custody 
of the child in a proceeding under the 
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Guardians and Wards Act unléss the child 
was removed from her custody,. In the 
result he set aside the order of the lower 
Court and allowed the appeal with costs. 


5. The appellant herein has pre« 
ferred this L, P., A. against the judgment 
% our learned brother, Chinnappa Reddy, 


6. Sri Umakant Naik, learned 
counsel for the appellant has raised the 
following contentions: 


“1, The evidence discloses that the 
father is unfit to be the guardian of the 
child and the srand-mother has to ‘be ap~ 
pointed as a guardian. in. his place. 


2, In any event, if the maternal 
grand-mother cannot be appointed as a 
guardian she is entitled to the custody of 
the minor under Mohammedan law and 
as the application is not only for being 
appointed as guardian but also to retain 
the custody of’ the minor, the application 
could have been ordered, at least to the 
extent that the appellant’s prayer for the 
minor being retained in her custody.” 


T. The case of the maternal srand-~ 
mother is that the father of the minor had 
treated her mother cruelly with the re~ 
sult she became unconscious just on the 
day prior to the birth of the minor child. 
He did not also treat the minor properly 
after the birth of the minor and did not 
care for the minor for over three years 
after the minor was placed under the 
custody of the grand-mother. He also 
drew our attention to the fact that the 
father admitted his wife into the hospital 
under a false name, namely, Amina Bee, 
wife of Abdul Waheb, his brother, and a 
person who would go to such an extent is 
not a fit person to be the guardian. of the 
minor, We have gone through the evi~ 
dence of the case. 


We agree with our learned brother 
that it is not established that the respon~ 
dent ill-treated the minor. The child was 
only 10 or 15 days with him and it is ab- 
solutely unbelievable that he would have 
ill-treated the child during that period. 
There is no reliable evidence that he 
treated the wife cruelly. Even assuming 
that he did not treat her properly, in our 
view that conduct is not relevant in 
considering whether the appellant is fit to 
act as a guardian of the minor child. In 
regard to the admission of his wife under 
a disguised name, the explanation given 
by him was that as his brother was an 
employee of the railway he felt it was 
easier to get her admitted into the railway 
hospital. The explanation, in our view 
seems to be probable and it was not with 
any other intention that he got her ad= 
mitted under a different name, but only. 
because he was anxious that she should 
get admission, Further, even that conduct 


1976 


is not relevant to the question whether 
he is fit to be the guardian of the minor 
child. We therefore agree with Chinnappa 
Reddy, J. that it has not been proved that 
the appellant was unfit to be the guardian 
by reason of any cruelty or ill-treatment 
‘ of the child on his part. 


8. At the same time we are unable 


to agree with the finding of the learned 
Judge that the appellant sought custody 
of the child only because the respondent 
refused to return dower and the articles 
of jehaz, It is true that on 4-1-1969 when 
she caused a lawyer’s notice to be issued 
to the respondent, the notice, referred 
enly to the claim for dower and articles 
of Jehaz. But the mere fact that no mén- 
tion was made about the custody of the 
minor in that notice does not mean that 
she was not interested in the custody of 
the minor. p 

On the other hand, within a month 
thereafter she filed a petition for the cus- 
tody of the minor child before the Magis- 
trate, It is also in evidence that after she 
obtained custody she has been looking 
after the minor child with care and affec- 
tion. The minor child is in good health. 
We considered it desirable even to send 
for the minor child and we find that the 
minor child was even regarding the 
grand-mother and grand-father as mother 
and father respectively. The mother of 
the respondent also admitted in her evi- 
dence that the child was being looked 
after well by them and she was hale and 
hearty. We are of the view that the 
grand-mother is genuinely interested in 
having the custody of the minor in the 
interests of the minor’s welfare. 

9. The question then arises, whe- 
ther having regard to the above findings, 
the grand-mother is entitled to be ap- 
pointed as the guardian of the minor child 
or at any rate she is entitled to retain the 
custody of the minor child. 


10. We have no doubt that the ap- 
pellant is not entitled to ‘be appointed as 
guardian, Under Mohammedan Law the 
father is the natural guardian and we 
have already held that the story that he 
ili-treated the child is not established. 
Under Section 19 of the Guardians and 
Wards Act the court is not entitled to ap- 
point or declare a guardian of the person 
of the minor whose father is living and is 
not in the opinion of the court, unfit to 
be guardian of the person of the minor. 


In this case we have already observed 
that we cannot consider that the father 
is unfit to be the guardian of the person 
of the minor. The mere fact that he mar- 
ried a second time is no ground for hold- 
ing that he is unfit to be a guardian. Vide 
Audiappa v. Nalledran, ILR 39 Mad 473 
= (ATR 1916 Mad 605). The court is not 
also concerned with the comparative fit- 
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ness of the father andiany other person 
claiming to be appointed as guardian of 
the person, the only question being whe- 
ther the father is fit or not fit to be the 
guardian. In these circumstances the pra- 
yer of the appellant that she should be 
appointed as guardian of the minor can- 
not be granted. 

li. But it does not follow that the 
appellant cannot be permitted to retain 
the custody of the minor, which is the 
alternative prayer in the petition as am- 
ended. Under Hanafi School of Moham- 
medan Law, to which the parties belong, 
the mother is entitled to the custody (Hi- 
zanath) of her male child until he has 
completed the age of seven years and of 
her female child until she has attained 
puberty. In this case, the minor is a fe- 
male child who has not attained puberty 
as she is only six years old even today. In 
the absence of the mother, the custody of 
such a child belongs to the mother’s 
mother, namely, the appellant herein. 
There can be no doubt, therefore, under 
the personal law of the parties, the ap- 
pellant is entitled to the custody of the 
minor and not the father. 


Thus, the position under Mohamme- 
dan Law is while the father is the guard- 
ian of the minor, the custody of the minor 
should be with the grand-mother in the 
present case as the minor is a female 
child who has not attained puberty. It 
was however, contended that Section 19 
of the Guardians and Wards Act express- 
ly provides that no order appointing or 
declaring a guardian should be made for 

e person of a minor whose father is liv- 
ing and reliance was placed upon the de- 
cision of the Privy Council in Mrs. Annie 
Besant v. G. Narayaniah (AIR 1914 PC 
41) in which it was observed that no order 
declaring a guardian can tbe by reason of 
Section 19 of the Guardians and Wards 
Act be made during the lifetime of the 
father unless in the opinion of the court 
he is unfit to be their guardian. 


The section as well as the decision 
referred to above deal only with the case 
of appointment of a guardian, The section 
does not prohibit the court from dealing 
With the custody of the minor. The pro- 
per way in which Section 19 can be re- 
conciled with the personal law of the par- 
ties concerned is to hold that while the 
father should be the guardian of the 
minor, the custody should be with the 
grand-mother. As pointed out by Mulla 
in ‘Principles of Mohammedan Law’ six- 
teenth edition at page 325 the father is 
the primary and natural guardian of is 
minor children and the right of custody 
of the mother and the female relations is 
subject to the supervision of the father 
which he is entitled to exercise by virtue 
of his guardianship. The right of Hizanat 
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does not carry with it all the powers 
which a guardian of the person of a minor 
TA the Guardians and Warcs Act, 


12. There have been several in- 
stances where, in such circumstances, the 
custody thas been retained with the 
mother or the other relations enticled to 
custody while the father is recognised as 
the natural guardian. In Kumaraswami v. 
Rajammal (AIR 1957 Mad 563) if was 
held that there is an appreciable differ- 
ence between custody and guardianship 
which is a more comprehensive and more 
valuable right than mere custody, An 
order giving custody of the children to 
the mother while retaining guardianship 
in the father would ke in the best inte- 
rests of the children which should be the 
paramount consideration with the courts. 
It was found that the father had not been 
proved to be permanently unfit to be the 
personal guardian of the children and 
hence it was held that no other p2rsonal 
guardian can be appointed under Sec. 19 
of the Guardians and Wards Act. 

But it was observed that it is quite 
possible to give custody of the minor to 
the mother. It was stated that this can be 
done even in a petition by the mother to 
be appointed personel guardian 2f the 
minors where the guardianship is denied 
to her as the father is not permanently 
unfit, but where circumstances shaw that 
the custody of the minors ought ta be en- 
trusted to the mother. It was further ob- 
served that it is not necessary that the 
minors should be already in the custody 
of the mother in order to continue her 
custody. Reference was made to the deci- 
sion of the Bombay High Court’ in Bal 
Tara v. Mohanlal Lallubhai, (AIR 1922 
Bom 405) where the mother was given 
custody of a boy of seven as against the 
father. while not disturbing the father’s 
guardianship, as it was in his interests 
and for his welfare. Another decision that 
was referred to was the decision in Saras- 
wathi Bai v. Shripad (AIR 1941 Eom 103) 
where also the mother was given the cus- 
tody of the minor child as against the 
father while not disturbing the father’s 
guardianship. These decisions apply with 
greater force to the present case where 
under the Mohammedan law applicable 
to the parties, the grand-mother is entitl- 
ed to the custody of the minor child in 
the absence of the mother. 


In Mt. Ganga Devi v. Narshing Das, 
(AIR 1935 Lah 25) it was held that the 
Act is not intended to interfere with the 
personal law of the minors. In S, Fatima 
y. A. Mohiuddin, (1968-1 Andh WR 433) 
while observing that both urder the 
Hindu Law as well as Mohammedan Law, 
the responsibility of maintaining the 
minors is that of the father who is the 
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natural guardian of the. minor and his 
right to the guardianship and custody of 
the minor should not be taken away un-« 
less it is found that by his conduct he 
has made himself unfit, it was held that 
the interests of the minor is paramount, 


and other consideration must be subordi-~ 


nate to it. That was a case of a Moham-~ 
medan minor girl who had attained pub- 
erty and therefore even under the per- 
sonal law, the father was entitled to the 
custody, but it was held that in the cir- 
cumstances of the case the grand-mother 
should be given the custody of the minor. 
The minor’s views also were taken into 
account. This case stands -on a higher 
footing as the minor has not attained 
puberty and under Mohammedan law the 
grand-mother is entitled to the custody of 
the minor, 


Further, we also directed the minor 
to be brought before us, We found that 
she was not even aware of the existence 
of her father and was throughout refer- 
ring to her maternal grand-mother and 
grand-father as mother and father respec- 
tively. Though she was too young to ex- 
press her own views, it was quite clear 
that she felt at home with her grand 
parents and would find herself an abso- 
lute stranger in the house of the father. 
At such a tender age we feel it is not de- 
sirable that the custody of the minor 
should be shifted from the grand parents 
who have brought her up all these years, 
a father, whom she does not know 
at all. 


13. Strong reliance was placed by 
the, learned counsel for the respondent on 
Mt. Siddiqunnisa v. Nizamuddin (AIR 
1932 All 215) where it was held that Sec- 
tion 19 ousts jurisdiction of the court al- 
together and prevents it from appointing 
any one else as the guardian when the 
father is alive, It was further held that 
Section 19 overrides personal law and 
mere fact that a female relation is entitled 
to the custody or care of minor girl upto 
certain age would not result in the father 
not being guardian of the child, In our 
view, this is not an authority for the pro- 
position that the custody of the minor 
child cannot be given to the person en- 
titled to it under any circumstances. The 
decision is only to the effect that any per- 
son other than father cannot be appoint- 
ed as a guardian unless he is found to be 
unht. 


It is true that the court also decided 
in that case that the maternal grand- 
mother should not be given the custody, 
but that decision was based on the ground 
that the minor had been brought by the 
maternal grand-mother from the resid- 
ence of the father and she was under the 
care of the maternal grand-mother with 
the permission of the father and not by 
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virtue of any right which the grand- 
mother could claim, The hizanat accord- 
ingly terminated according to one of the 
Judges, Sulaiman, J. According to 
the other Judge Sen J. as the father took 
the girl to the maternal grand-mother and 
put the girl into her possession, it did not 
confer upon her the right of hizanat and 
the maternal grand-mother became the 
custodian of the girl by the leave and 
Heense of the father and the father was 
entitled to put an end to this constructive 
custody and to claim restoration of the 
girl to him as the legal guardian under 
the Mohammedan Law. 


It was further observed that the right 
to custody was put an end to because the 
female relative lived at a distance from 
the father, We are unable to appreciate 
how a person who has got a right to the 
custody of the minor would lose it merely 
because in the first instance, she obtained 
the custody with the permission of the 
father. The decision may however, be 
supported on the ground that under the 
Mohammedan Law itself she lost the right 
to custody because she was living at a 
great distance from the residence of the 
father. At any rate we are unable to read 
this decision as an authority for the pro- 
position that a female relation who is en- 
titled to custody of the minor under the 
Mohammedan law cannot be given cus- 
tody or allowed to retain custody when 
the father is living. 

14. Another decision relied on is 
the decision in Rafiq v. Smt. Bashiran, 
(AIR 1963 Raj 289) where it was held that 
where the father of a Mohammedan minor 
girl is living and there is nothing to show 
that he is unfit to be the guardian of the 
minor he is entitled to retain the custody 
of the minor and the maternal aunt of the 
mother of the minor cannot be given cus- 
tody of the minor on the ground that 
under Mohammedan law she has a prefe- 
rential right to the custody of the minor. 
We respectfully disagree with this deci- 
sion. 

The learned Judge arrived at the 
above conclusion in view of Section 19 of 
the Guardians and Wards Act but as we 
have already observed Section 19 pre- 
cludes only the appointment of another as 
guardian when the father is living, ‘but it 
does not prevent the custody being en- 
trusted to another person while retaining 
guardianship of the father. We pr efer to 
follow the procedure adopted in Kumara- 
swami v. Rajammel (AIR 1957. Mad 563) 
which itself is based upon a similar proce- 
- dure adopted in the decision of the Bom- 
bay High Court referred to therein and 
direct that the minor should be retained in 
the custody of the maternal grand-mother. 

15. We have till now proceeded on 
the footing that the guardianship of the 
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minor is different from custody and Sec- 
tion 19 of the Guardians and Wards Act 
prohibits’ the appointment only of a guar- 
dian when the father is living and is not 
unfit to be a guardian and does not pre- 
clude the court from giving directions as 


‘te the custody of the minor. It is possible 


to make a slightly different approach in 
the matter. The guardianship of a person 
referred to in Muslim texts as ‘hizanat 
also ‘Hadanat’ or custody, Vide Tyabji on 
Muslim Law, Fourth Edition Art. 233, 
under Hanafi Law the mother is entitled 
to the custody of a male child until he 
attains the age of seven years and of a 
female child upto puberty. In the absence 
of or disqualification of the mother, the 
custody of the child during the ages men- 
tioned above belongs to the mother’s 
mother, father’s mother etc. in order of 
priority. Even under the Guardians and 
Wards Act, guardian is defined as a per- 
son having the care of the person of a 
minor or of his pronerty, or of both his 
person and property. 


Thus, the right to guardianship in- 
cludes the right to custody of the minor. 
Section 19 of the Act provides inter alia 
that the Court shall not appoint or declare 
a guardian of the person of a minor whose 
father is living and is not unfit to be 
guardian of the person of the minor. The 
expression ‘guardian’ in Section 19 of the 
Act can also be interpreted as to include 
the right to custody of a minor. Giving 
this meaning to the word ‘guardian’ Sec- 
tion 19 can be understood as saying if a 
father is unfit to be the guardian of the 
person generally, a guardian of the per- 
son can be appointed, If he is unfit to 
have the custody of the minor then the 
court can declare a person as a guardian 
of the minor in a limited sense, namely, 
that he will have the custody of the 
minor. The expression ‘unfit to be a guar- 
dian’ has to be interpreted as also to 
include the case where a father is legally 
incapable of being a guardian. 


In this case, under Mohammedan Law 
he is legally incapable of having the cus- 
tody of the minor child as she has not at- 
tained puberty. Therefore, the can be said 
to be unfit to be a guardian of the person 


‘of the minor in the limited sense of being 


unfit to have the right to the custody of 
the minor, though he may as we have al- 
ready held, be not unfit to be a guardian 
of the person in the general sense. of the 
term. Construing Section 19 thus and 
interpreting the expression ‘guardian’ in 
the above manner, the conclusion would 
be that as the father is unfit to be the 
guardian of the person of the minor in the 
limited sense of ‘being unfit in law to 
have the custody of the minor’, Section 1%} 
does not preclude the court from appoint- 
ing and declaring the grand-mother in this 
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case as a guardian in the limited sense as 
the person having the right to custody of 
the minor. j 
16. The appeal is allowed to this 
extent, The petition in so far as it seeks 
to appoint the petitioner as guardian is 
dismissed, but it is ordered in so fer as it 
seeks permission to retain the custody of 
the minor, ' 
17. We direct that each party 
should bear his or her own costs through- 
out. 
Appeal partly allowed, 
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The Andhra Pradesh Agricultural 
University Rajendranagar, Appel-ant_ v. 
Mahmoodunnisa Begum and another, Res- 
` pondents. 

C. C. C. A. No, 19 of 1972 and ©. M. P. 
No. 8830 of 1974, D/- 18-11-1975.* 


(A) Land Acquisition Act (1894), S. 3 
(b) — ‘Person interested’ — Meaning — 
Person for whom the land has been ac- 
quired is not a ‘person interested’. 


Under cl. (b) of S. 3 only those per- 
sons who claim an interest in compensa- 
tion are brought under the head ‘person 
interested’. The word ‘claiming’ is very 
significant. Only a person, who is entitled 
to compensation, can claim an inierest in 
compensation and not a person who Is 
liable to pay it, Therefore only those who 
have an interest in the land thal is ac- 
quired and could thus claim an interest in 
compensation are ‘persons interested’ 
within the meaning of Section 3 (b), Nei- 
ther the Government nor the person for 
whom the land has been acquired is a 
‘person interested’. (Para 9) 


(B) Civil P. C. (1908), S. 146 — Per- 
son for whose benefit land is acquired 
under the Land Acquisition Act does not 
claim through Government — Not entitl- 
ed to prefer appeal against enhanred com- 
` pensation — (Land Acquisition Act (1894), 
S. 18). 


The person for whose benefit the land 
has been acquired cannot be said to be a 
person claiming under the Government 
who has been a party to the aequisition 
proceeding before the lower court. Such 
person’s rights arise only when the ac- 


*(Against decree of 2nd Addl, C. J., City 
Civil Court Hyderabad, in O. P., No. 239 
of 1969, D/. 10-12-1970.) 
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quistion has been completed. So, in the 
land acquisition proceedings he cannot be 
said to ‘be claiming under the Govern- 
ment. Section 146 does not, therefore, 
help such person in seeking leave of the 
court to file an appeal. (Para 16) 


(C) Land Acquisition Act (1894), Ss. 
16, 18 and 50 (2) — Position in the land 
acquisition proceedings of a person for 
whom land has been acquired by the 
State, AIR 1971 All 426 and AIR 1972 
Punj & Har 59, Dissented from. 


Section 16 clearly lays down that 
after making an award, the Collector may 
take possession of the land which shall 
thereupon vest absolutely in the Govern- 
ment free from all encumbrances, Be it 
for public purpose or be it for the purpose 
of a Company or a local authority, once 
the award is made on acquisition of land, 
it is the Collector alone that can take pos- 
session of the land and it is in the Gov- 
ernment only that the land vests absolu- 
tely. Maybe as per the terms of the 
agreement the land will be made over 
later to the person for whose benefit it 
has ‘been acquired by the Government. 
But the fact remains that once an award 
jis made and possession is taken it auto- 
matically vests in the Government, This 
is a very clear indication of the intend- 
ment of the Legislature that in land ac- 
quisition proceedings the lis is only be- 
tween the claimants to the land and the 
Government and nobody else has any 
place in it. (Para 10) 

The person for whose benefit the land 
has been acquired has no place in the ac- 
tual acquisition proceedings excepting to 
adduce evidence that too, for the limited 
purpose of determining the amount of 
compensation. AIR 1971 All 426 and AIR 
1972 Punj & Har 59, Dissented from. Case 
law discussed. (Paras 11, 12, 21) 


(D) Land Acquisition Act (1894), S. 54 
— Right to appeal against determination 
of compensation — Person for whose be- 
nefit land is acquired if can be granted 
leave to prefer appeal — (Civil P. C. 
(1908), O. 1, R. 10, S. 151). Judgment in 
C.C.C.A. 113/71 ete. (A. P.), Overruled. 


The person for whose benefit land has 
been acquired, the University in this 
case, could not be a party to the reference 
even if it applied to be added as one. This 
is clearly prohibited by the provisions of 
the Act. A person, who could not be made 
a party to a proceeding in the lower 
court, could not, by any stretch of imagi- 
nation, be made a party in the appeal 
against that decision, much less an appel- 
lant. The person for whose benefit land 
has been acquired is a person excluded 
from the reference proceedings ‘before 
Court and it would be preposterous in 
principle and in law to say that he could 


Pa 


1976 - A. P. Agrl. University v. Mahmoodunnisa Begum (FB) 


prefer an appeal with leave of the Court. 
An appeal is only a continuation of the 
proceeding in the court below and a per- 
son who had no place in the proceeding 
before the court, could not presume to 
prefer an appeal and the court cannot 
grant him leave, 


Further, an appeal against the award 
given by the court on a reference under 
section 18 is appealable to the High 
Court under Section 54 of the Act and 
mot under Section 96, C.P.C. Only the pro- 
visions of the Code of Civil Procedure to 
the extent that they are not inconsistent 
with anything contained in the Act are 
made applicable to such appeals. Since the 
right of appeal is conferred under the Act 
itself, it is from it alone that an answer 
as to who could prefer an appeal can be 
gathered, Since the person for whose be- 
nefit land has been acquired is excluded 
from the reference proceedings, before 
Court, it must follow that he cannot pre- 
fer an appeal to the High Court either 
with or without leave of the High Court. 
Order 1, Rule 10, C.P.C. or the imherent 
power of the court under Section 151, 
C.P.C. cannot be invoked while preferring 
those appeals, to the extent that they are 
inconsistent with the provisions of the 
Act, Thus the University for whose bene- 
fit the land was acquired has neither a 
right to prefer an appeal nor has it any 
locus standi to prefer one with leave of 
the appellate court. (1974) 1 Andh LT 332, 
Approved: Judgment in C. C. C. A, 113/71 
ete. (A. P.), Overruled. (Paras 17, 39) 


(E) Land Acquisition Act (1894), S. 54 

-— Acquisition of land for University — 
Appeal by University against award of 
compensation — Petition of Land Acqui- 
sition Officer who was made and respon- 
dent in appeal for transposition as appel- 
lant held was vitiated by gross negligence. 
(Para 44) 


Cases Referred: Chronological Paras 


AIR 1975 Ori 90 = ILR (1974) Cut 597 20 
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AIR 1974 SC 994 = (1974) 3 SCR 152 34 


AIR 1974 Andh Pra 299 = 1974 ae 
LJ 69 
(1974) 1 Andh LT 332 2, 40 


AIR 1972 SC 1973 = 1972 SCD 478 34 


AIR 1972 Andh Pra 362 =. (1972) 1 Andh 
LT 136 20 
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M. V. Ramana Reddy, for Appellant; 
Mr. B. G. Paropkari, for Respondents. 


A. SAMBASIVA RAO, Actg, C. J. :— 
Dry land of an extent of Ac. 3-11 
guntas out of Survey No 37in Pre- 
mavathipat village was acquired by 
the Government of Andhra Pradesh for 
the purpose of establishing the Agricul- 
tural University at MRajendranagar. The 
notification under Section 4 (1) of the 
Land Acquisition Act (hereinafter refer- 
red to as ‘the Act) was made on 2-11- 
1965, The Land Acquisition Officer gave 
his award determining the market value 
of the land, as on the date of notification 
at Rs. 600 per acre, though the owner of 
the land claimed at the rate of Rs. 3 per 
square yard. At the instance of the claim- 
ant, reference was made under Section 18 
of the Act to the City Civil Court, Hyde- 
rabad, and the same was numbered as 
©. P, 236/69. The second: additional Chief 
Judge of that court enhanced the rate to 
Re. 0.75 per square yard by his order 
dated 10th December, 1970. The Special 
Tahsildar, who is the Land Acquisition 
Officer, did: not prefer any appeal, but the 
Andhra Pradesh Agricultural University 
(hereinafter referred to as the University) 
sought to file an appeal against the order 
of the learned Second Additional Chief 
Judge Since it was not party to the refer- 
ence to the lower court, it applied for 
leave of this court to file the appeal. An 
ex parte leave was granted by this court 
and consequently the appeal came to be 
numbered as C, C. C. A, 19/72. The land 
acquisition officer was impleaded as 2nd 
respondent to the appeal. On 13th Sep- 
tember, 1974 C. M. P. No. 8830 of 1974 
was filed by the 2nd respondent for trans- 
posing him as the 2nd appellant in the 
appeal. 

2. When the appeal with the peti- 
tion for transposition came up for hear- 
ing before Madhava Reddy J. and Jaya- 
chandra Reddy, J. the learned Judges re- 
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ferred the entire appeal for consideration 
by a Full Bench. While doing so, they 
pointed out that the primary queszion to 
be considered would be ‘whether the An- 
dra Pradesh Agricultural University for 
whose benefit the land in question is ac- 
quired is entitled to prefer an appeal and 
if it cannot prefer an appeal as of right, 
whether leave could and ought to be 
granted to it?” The reference was occa- 
sioned by the divergence of opinicn þe- 
tween the decision of a Division Bench of 
this Court in Andhra Pradesh Agricultu- 
ral University v. Dan Reddy, (1974) 1 
Andh LT 332, and the view indicated by 
another Division Bench in C.C.C.A: No, 113 
of 1971 (Andh, Pra.) and batch. It may be 
noted that in the latter decision, though 
the learned Judges ultimately agre2d with 
the view of the earlier Division Bench, 
they indicated their preference for the 
opposite view. Madhava Reddy and Jaya- 
chandra Reddy JJ, themselves were in- 
clined to agree with the opinion ir-dicated 
by the latter Bench, This is how the ap- 
peal came up before a Full Bench. 


3. At the hearing of the ap veal the 
= ist respondent (owner of the lard) has 
raised a primary objection that tae Uni- 
versity is neither a necessary nor a pro- 
per party to the proceedings taker. by the 
Court on a reference under Section 18 of 
the Act and that it is not entitled to pre- 
fer an appeal against the comp2nsation 
fixed by the court on such a reference. It 
has been further objected to by the Ist 
respondent that it is not even open to the 
University to seek leave of the Court to 
prefer an appeal and the court cannot 
grant such leave, since the University 
was not and could not be a party to the 
reference proceedings before the lower 
court. 


4, Before us it was conceded that 
the University could not prefer an appeal 
against the decision of the lower court as 
of right. This concession is quite right for 
the reason that the University was not a 
party to the proceedings in the lower 
Court. The appeal by the University was, 
however, justified on the ground that 
though it was not a party to the -eference 
to the lower court, it is aggrieved end 
prejudiced by the high rate of compensa- 
tion fixed by the court, as it is the Uni- 
versity that should pay the compensation 
from out of its funds, Since it is the per- 
son for whose benefit the land kad been 
acquired by the 2nd respondent and since 
it is the University that is obliged to pay 
the entire compensation, it is aggrieved 
by the high rate of compensation that has 
heen fixed by the court below and it is 
consequently permissible for it to file an 
appeal with leave of the court. That leave 
has been granted and therefore the appeal 
is maintainable. 


pran 
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5. It was argued before us that the 
ex parte leave granted by this court is 
unsustainable in law. Learned counsel for 
the University did not challenge, and cor- 
rectly so in our opinion, the right of the 
lst respondent to question the correctness 
of the ex parte leave granted to the Uni- 
versity. What was granted was only ex 
parte leave without notice to the affected 
person Viz., the Ist respondent and so it 
should be open to the Ist respondent, . 
when she entered her appearance, to ques- 
tion the correctness of the leave that had 
been granted to the University to file the 
appeal But for the appeal, the decision 
of the court below became final and that 
is sought to be re-opened by the order 
made ex parte in her absence, In law and 
justice therefore, the Ist respondent 
(claimant) is certainly entitled to chal- 
lenge, at the time of the final disposal of 
the appeal, the correctness of the ex parte 
leave granted to the University. 


6. In the light of what was con- 
ceded before us and what has been stated 
above, the question whether the Univer- 
sity is entitled to prefer an appeal as a 
matter of right does not arise for conside- 
ration. The first part of the primary ques- 
tion indicated by the Division Bench, 
which has referred the appeal to a Full 
Bench, has to be answered that the Uni- 
versity for whose benefit the land in ques- 
tion had been acquired, is not entitled to 
prefer an appeal as of right. 


T. Then the questions which arose 
for decision and were debated before us 
are: (1) whether the University, for 
whose benefit the land had been acquired 
by the 2nd respondent, could seek leave 
of the appellate court to prefer an appeal 
against the decision of the court below 
determining the quantum of compensation 
and whether such leave could be granted 
by the appellate court? 


(2) Whether the petition of the 2nd 
respondent viz, the Special Tahsildar, who 
had made the land acquisition to be trans- 
p as the 2nd appellant could be grant- 


(3) If the appeal is sustainable, whe- ` 
ther the quantum fixed by the Court be- 
low is at the proper market rate of the 
value of the land. 


8. We have already indicated 
broadly what the points of view of both 
sides are on the first question. It was argu- 
ed on behalf of the claimant. Ist respon- 
dent that the University for whose bene- 
fit the land had been acquired has no place 
or locus standi in the acquisition proceed- 
ings. The lis in these matters is only be- 
tween the Government and the owner of 
the land so, the University is an outsider 
to the proceedings. In fact the Act speci~ 
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fically bars the person for whose benefit 
the land had been acquired from seeking 
any reference and limits his participation 
in proceedings only to adducing evidence. 
As such it has no locus standi to seek leave 
of the appellate court to prefer an appeal, 
nor the court could grant it. It was, how- 
ever, maintained for the University that 
the Court below on reference under Sec- 
tion 18 enhanced the amount of compen- 
sation and that has to be paid not by the 
Government but by the University. Thus, 
it is the University that is adversely af- 
fected by the decision of the court below. 
Though there is no provision, either ex- 
press or by necessary implication, autho- 
rising the person for whose benefit the 
land had been acquired to prefer an ap- 
peal, courts in India have always been 
granting leave to aggrieved persons to 
prefer appeals, though they have not been 
parties to the proceedings before the 
lower court. This practice in the Indian 
Courts is an adaptation of the well settl- 
ed English practice. That practice, as has 
always been followed in India, is well set- 
tied and enables the person aggrieved, 
though not a party to the proceedings, to 
seek leave of the appellate court to pre- 
fer an appeal and further enables the 
Courts to grant such leave in appropriate 
cases. What is of the essence, according to 
the University’s point of view, is to see 
whether the applicant for leave is aggri- 
eved and adversely affected by the deci- 
sion of the Court below. If this require- 
ment is Satisfied, then leave is automati- 
cally granted. 


9. We will first test the validity of 
the rival contentions with reference to 
the provisions of the Act, After all, that 
is the enactment under which the rights 
of the parties are affected or created, The 
preamble shows that the statute was made 
for the acquisition of land for public pur- 
poses and also for companies and for de- 
termining the amount of compensation to 
be given on such acquisition. Clause (b) of 
Section 3 gives an inclusive definition of 
the expression ‘person interested’ as all 
persons claiming an interest in compen- 
sation. If a person is interested in an ease- 
ment affecting the land, he is also deemed 
to be interested in land. Any person,< be 
it the Government or a Company, who is 
liable to pay compensation does not come 
within the purview of this definition. The 
Statute clearly states only those persons 
who claim an interest in compensation are 
brought under the head ‘person interest- 
ed’. The word ‘claiming’ is very signifi- 
cant, Only a person, who is entitled to 
compensation, can claim an interest in 
compensation and not a person who is 
liable to pay it. The idea is further rein- 
forced by the second limb of the defini- 


tion according to which a person is deem- 
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ed to be interested in land if he is inte- 
rested in an easement affecting the land. 
Again Section 5-A refers to persons inte- 
rested in any land notified under Section 
4 (1) and enables them to raise objections 
to the acquisition of the land. Section 9 
provides for notices to persons interested 
Stating that the Government intends to 
take possession of the land and that claims 
to compensation for all interests in such 
land may be made to the Collector. An 
enquiry is made into the objections raised 
by the persons interested under Section 11 
and an award is made. Section 12 declares 
that such award, excepting in circumstan- 
ces provided later in the Act, ‘becomes 
final and conclusive evidence, as between 
the Collector and the persons interested, 
of the true area and the value of the land 
and the apportionment of the compensa- 
tion among the persons interested. There 
cannot therefore, ‘be any doubt that only 
those who have an interest in the land 
that is acquired and could thus claim an 
interest in compensation are ‘persons in- 
terested’ within the meaning of Section 3 
(b). Neither the Government nor the per- 
son for whom the land has been acquired 
is a ‘person interested’, 


10. This understanding of the ‘per- 
Son interested’ becomes very material 
when we come to Section 18 which leads 
part IIT relating to ‘reference to Court 
and procedure thereon’, Under sub-section 
(1) only a person interested, who has not 
accepted the award may make an appli- 
cation to the Collector for reference of 
the matter to the court for adjudication 
on his objections to the measurement of 
the land, the amount of compensation, the 
persons to whom it is payable or the ap- 
portionment of the compensation among 
the persons interested. Neither the Land 
Acquisition Officer nor the person for 
whose benefit the land. has been acquired 
can invoke the aid of this provision and 
seek reference. That is patently for the 
reason that the Land Acquisition Officer 
being an officer of the State: could not 
have acted adversely to its interests. Fur- 
ther, the Government is bound by the 
acts and decisions of its officers. A person 
for whose benefit the land has been ac- 
quired cannot, therefore, seek any refer- 
ence to court under Section 18. In making 
the reference, the Collector. is required 
under Section 19 to send a statement for 
the information of the Court on the four 
aspects that are mentioned therein. Sec- 
tion 20 provides for notice of the refer- 
ence only to three categories of persons 
viz, the applicants, all persons interested 
in the objection excepting such of those 
who have already consented without pro- 
test to receive payment of the compensa- 
tion awarded, and the Collector-also if his 


objection is in regard to the area of the 
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land or to the amount of compensation. 
Section 21 restricts the scope of the en- 
quiry in these proceedings to a considera- 
tion of the interests of the persors af- 
fected by the objections. Under Section 
28 the Collector may be directed io pay 
interest on excess compensation. It is the 
Collector who shall tender payment of the 
compensation awarded to the persons in- 
terested entitled thereto according to the 
award. Section 16 clearly lays down that 
after making an award, the Collector may 
take possession of the land which shall 
thereupon vest absolutely in the Govern- 
ment free from all encumbrances. Be it 
for public purpose or ‘be it for the pur- 
pose of a Company or a local authority, 
once the award is made on acquisition of 
land, it is the Collector alone that can 
take possession of the land and it is in 
the Government only that the land vests 
absolutely, May be as per the terms of 
the agreement the land will be made over 
later to the person for whose ‘benefit it 
has been acquired by the Governmeni. 
But the fact remains that once an award is 
made and possession is taken it automati- 
cally vests in the Government, This is a 
very clear indication of the intendment of 
the Legislature that in land accuisition 
proceedings the lis is only between the 
claimants to the land and the Government 
and nobody else has any place in it. 


11. Let us now have a look at part 
VII of the Act which provides for ‘acqui- 
sition of land for companies’. That be- 
comes necessary in this case as the land 
in question had been acquired not for a 
public purpose undertaken by the Gov- 
ernment but for the sake of the Univer- 
sity. Even at this juncture we would like 
to make it quite clear that we are not de- 
ciding the question whether the Univer- 
sity is a Company or a local euthority 
within the meaning of the Act. A decision 
on the question has become unnecessary 
in view of the fact that none raised it be- 
fore us and both sides proceeded with the 
presentation of their arguments as if that 
Part would apply to the present acquisi- 
tion. We were informed that all the re- 
quirements of the Part including entering 
into an agreement had been gone through. 
Supposing, therefore, that Part VI ap- 
plies, we find mothing in it which would 
empower the person for whose benefit the 
land has been acquired to have any deal- 
ing with the owner of the land or to be- 
come a party to the proceeding either 
pefore the Land Acquisition Officer or be- 
fore the Civil Court, Under Section 38 it 
is only the appropriate Government that 
authorises any officer of the company to 
exercise the powers under Section 4. So, 
without the authority of the Government, 


the Company cannot proceed in the mat- 
ter. Section’ 40 prescribes that the appro- 
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priate Government shall be satisfied, after 
an enquiry, that the acquisition is needed 
for purposes useful to the public or for 
erection of dwelling houses for workmen. 
Then the company is required under Sec- 
tion 41 to enter into an agreement with 
the appropriate Government for payment 
to it of the cost of the acquisition, for 
transfer of the land on payment of the 
amount, and the terms on which the land 
could be held by the Company. We have 
already noted that the land vests absolute- 
ly in the Government on the making of 
an award and after taking possession. It is 
seen from Section 41 that the company, 
for whose benefit the land has been ac- 
quired, gets the transfer of the land from 
the Government on a payment to it the 
cost of the acquisition. Even then, it can 
hold the land only on such terms as are 
agreed upon under the agreement. It is 
thus clear that the Company’s claim to 
the land arises only after the entire acqui- 
sition proceedings are over, That is to 
say, it arises only after the lis, if any be- 
tween the owner of the land and the Gov- 
ernment has been completed and the ac- 
quisition has become final. On receiving 
an amount, which is the cost of the acqui- 
sition, the Government, which has become 
the absolute owner of the land, transfers 
it to the company. A second transfer from 
the Government to the company is made 
in which the original owner of the land 
has nothing to do. The rights of the Com- 
pany arise only after the entire acquisi- 
tion has been completed, Section 44-A 
further imposes certain restrictions on the 
Company for which the land has been ac- 
quired in transferring the land or any 
part thereof. ‘This brief re’sume’ of the 
provisions of Part VII only reinforces the 
conclusion that has been reached on an 
examination of the earlier provisions of 
the Act that the person for whose benefit 
the land has been acquired has no place 
in the actual acquisition proceedings and 
it is the Government and its officers alone 
who deal with the acquisition and parti- 
cipate in the proceedings relating thereto. 


12, In Section 50 of the miscella~ 
neous provisions in Part. VIII the position 
reaches a culmination, Sub-section (2) of 
the ,section declares : 


“In any proceeding held before a Col- 
lector or Court in such cases the local au- 
thority or company concerned may appear 
and adduce evidence for the purpose of 
determining the amount of compensation: 

Provided that no such local authority 
or company shall be entitled to demand a 
reference under Section 18.” 

Now, if there is any doubt as to the place 
of the Company in land acquisition pro- 
ceedings until one reads this provision, 
this sub-section entirely wipes out that 
doubt and puts the position of the Com~ 


1976 A. P. Agri. University v, Mahmoodunnisa Begum (FB) [Prs, 12-15} A.P. 139 


pany in a crystal clear state. The com- 
pany or local authority is only permitted 
to appear to adduce evidence in any pro- 
ceedings either before a Collector or 
Court, that too, for the limited purpose of 
determining the amount of compensation. 
The company is not permitted to do any- 
thing else even in regard to adducing evi- 
dence on any other aspect of the matter. 
To top it all, the proviso lays an embargo 
on the local authority or company from 
having any right to demand a reference 
under Section 18. This embargo is better 
appreciated when the proviso is read with 
Section 18 itself, Read together, they bring 
out the intention of the Legislature that 
the local authority or company cannot 
seek a reference to the court, What clear- 
er indication could there be of the inten- 
tion of the Legislature than this prohibi- 
tion of the right of the local authority or 
Company from demanding a reference, 
that a local authority or company is not 
and cannot be a party to a proceeding 
either before the Collector or the Court 
and. that the limited scope of its appear- 
ance is only to adduce evidence in regard 
to the amount of compensation. When the 
Section provides both ways viz., the limit- 
ed scope of the company’s participation 
and an embargo on its right to seek a re- 
ference under Section 18 the conclusion 
is inescapable that the local authority or 
Company is not a party to the acquisition 
- proceeding and has no locus standi therein 
excepting to adduce evidence. When it is 
not only not a party to the acquisition pro- 
ceeding but also its very concern with and 
participation in it is specifically limited to 
leading evidence in regard to the quantum 
of compensation alone, it must necessarily 
follow that it cannot presume to prefer an 
appeal against the decision of the Court. 


13. The scheme of the Act which 
emerges from the above consideration of 
the relevant provisions, is that when an 
acquisition of land is made either for a 
public purpose undertaken by the Gov- 
ernment or for the benefit of a local au- 
thority or company or any other person, 
the proceeding is only between the owner 
of the land and the Government. Even 
when the acquisition is made not for the 
Government but for somebody else, the 
Government alone is entitled to act and 
acquire the land. The owner of the land 
can look up to the Government only for 
payment of compensation. He has no right 
or claim against the person for whose 
benefit the land is being acquired and the 
statute does not confer any such right on 
him. When the owner of the land does not 
have any claim, right or concern against 
the person for whose benefit the land has 
been acquired, how could it be postulated 
that he could be made to fight a legal 
pattle with that person at the latter’s will 


and volition. To permit it would be going 
against all canons of jurisprudence, jus- 
tice and fair play. Likewise the person for 
whose benefit the land has been acquired 
has no claim or right against the owner of 
the land as such. Then how could he liti- 
gate against him? That is why this scheme 
of the Act makes only the owner of the 
land and the Government parties to the 
acquisition proceedings and none else, The 
local authority or the Company can only 
assist the Government in adducing evi- 
dence in regard to compensation and no- 
thing else. There is a very valid reason 
behind this scheme of the Act. Ownership 
in any property or rights therein can be 
interfered with only by the Sovereign 
power and that too for a public purpose. 
None else can even presume to interfere 
with these rights of the owner of the land. 
The Sovereign power is vested in the 
State and State alone, in exercise of its 
Sovereign power, can acquired land or 
property from its owners. The person for 
whose benefit the land is proposed to be 
acquired has no place in the exercise of 
the sovereign power by the State. This is 
the patent reason why the Act has limit- 
ed the scope of the lis in regard to ac- 
quisition between the owner of the land 
and the Sovereign State. 


14. We may close the consideration 
of the provisions of the Act with a refer- 
ence to Sections 53 and 54, Excepting in 
so far as they are inconsistent with any- 
thing contained in the Act, the provisions 
of the Civil Procedure Code are applicable 
to all proceedings before the Court under 
the Act. This is Section 53. Section 54 says 
that subject to the provisions of the Code 
of Civil Procedure an appeal lies to the 
High Court from the award or from any 
part thereof made in acquisition proceed- 
ings A further appeal is also provided to 
the Supreme Court from the judgment 
and decree of the High Court. Appeals aré 
thus provided from the awards of the 
Courts to the High Court and the provi- 
sions of the Code of Civil Procedure re- 
lating to appeals from original decrees ap- 
ply to land acquisition appeals as well. 
But that is subject to the limitation pres- 
cribed under Section 53 that the provi- 
sions of the Civil Procedure Code are ap- 
plicable only to the extent that they are 
not inconsistent with anything contained 
in the Act. To the extent of the inconsis- 
tency, the provisions of the Code of Civil 
Procedure do not apply to the land acqui- 
sition proceedings before the court. 


15. Therefore, even if there is 
anything in the Civil Procedure Code 
which enables a person to prefer an ap- 
peal with leave of the Court, though not a 
party to the proceeding in the court be- 
low, that is not applicable to the person 
for whose benefit the land has been ac- 
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quired to prefer an appeal with leave of 
the appellate court against the award, be- 
cause that right is foreclosed under the 
provisions of the Act, The Act treazs such 
a person as a stranger to the acquisition 
proceedings with whom the claimant of 
the land has no concern and has n> right 
in the entire proceedings until the acqui- 
‘sition has been completed, 


16. Even such a situation does not 
arise because the Code of Civil Procedure 
does not contain any provisions specifying 
or indicating as to who is entitled to ap- 
peal or who may seek leave of the court 
to appeal. Only Sections 4, 96, 97 and 146 
and Order 41, Rule 1, C.P.C., relate to pre- 
ferring of appeals. Section 4 of the Code 
clearly lays down: that in the absence of 
any specific provision to the contrery, no- 
thing in the Code shall be deemed to 
limit or otherwise affect any special or 
local law now in force or any special 
jurisdiction or power conferred cr any 
special form of procedure prescribed by 
or under any other law for the time being 
in force, When this saving provision of 
the Code is read with Section 53 of the 
Act, it becomes manifest that the applica- 
tion of the procedure of the Civil Proce- 
dure Code to the proceedings under the 
Act is permissible only when that is not 
inconsistent with the provisions of the 
Act, Section 96 only says that ar appeal 
shall lie from every decree passed by any 
court exercising original jurisdiction te 
the court authorised to hear appeals from 
the decisions of such court, Section 97 re- 
lates to appeals from final decrees where 
there has been no appeal from tke preli- 
minary decree. If any party aggrieved by 
the preliminary decree has not preferred 
an appeal against it, he is not prevented 
from disputing its correctness in any ap- 
peal which he may prefer from che final 
decree, It is significant that this section 
refers only to a party aggrieved. Section 
146 lays down that where any preaceedings 
may be taken or application made by or 
against any person, then the proceeding 
may be taken or the application may be 
made by or against any person claiming 
ander him, but this is subject to any law 
for the time being in force and the other 
provisions of the Code. In additicn to the 
important circumstance that the Act does 
not permit the person for whose benefit 
the land has been acquired to prefer an 
appeal, he cannot be said to be a person 
claiming under the Government who has 
been a party to the acquisition proceeding 
before the lower court. As we have seen 
from the provisions of the Act, such per- 
son’s rights arise only when the acquisi- 
tion has been completed. So, in the land 
acquisition proceedings he cannot be said 
to be claiming under the Government. 
Section 146 does not, therefore, help the 
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University in seeking leave of the court. 
Order 41, Rule 1 only prescribes the form 
of appeal and does not say who may pre- 
fer appeals. It is also pertinent to notice 
that there is no provision in the Code 
which says that appeals can be preferred 
by persons, who have not been parties to 
the proceedings before the lower court, 
with leave of the court. 


17. What emerges from the above 
consideration is that the person for whose 
benefit land has been acquired, the Uni- 
versity in this case, could not be a party 
to the reference even if it applied to be 
added as one. This is clearly prohibited by 
the provisions of the Act. A person, who 
could not be made a party to a proceed- 
ing in the lower court, could not, by any 
stretch of imagination, be made a party 
in the appeal against that decision, much 
less an appellant. The person for whose 
benefit land has been acquired is a per- 
son excluded from the reference proceed- 
ings before Court and it would be pre- 
posterous in principle and in law to sav 
that he could prefer an appeal with leave 
of the Court. It should be remembered 
that an appeal is only a continuation of 
the proceeding in the court below and a 
person who had no place in the proceed- 
ing before the court, could not presume 
to prefer an appeal and the court cannot 
grant him leave Further an appeal 
against the award given by the court on 
a reference under Section 18 is appealable!- 
to the High Court under Section 54 of the 
Act and not under Section 96, C.P.C. Only 
the provisions of the Code of Civil Proce- 
dure to the extent that they are not in- 
consistent with anything contained in the 
Act are made applicable to such appeals. 
Since the right of appeal is conferred 
under the Act itself, it is from it alone 
that an answer as to who could prefer an 
appeal can be gathered. Since the person 
for whose benefit land has been acquired 
is excluded from the reference proceed- 
ings, before Court, it must follow that he 
cannot prefer an appeal to the High 
Court either with or without leave of the 
High Court, Order 1, Rule 10, C.P.C. or 
the inherent power of the court under 
Section 151. C.P.C. cannot be invoked 
while preferring those appeals, to the ex- 
tent that they are inconsistent with the 
provisions of the Act. Thus, on principle 
and on the statute it can be concluded 
that the University has neither a right to 
prefer an appeal (which was conceded be- 
fore us) nor has it any locus standi to 
prefer one with leave of the appellate 
court. This is the conclusion we reach on 
an examination of the legal principle and 
the scheme and the provisions of the Act 
and also the material provisions of the 
Code of Civil Procedure, 

18. We will proceed to notice how 
courts in India have assessed the position 
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in the land acquisition proceedings of a 
person for whom land has been acquired 
by the State. In the Municipal Corpora- 
tion of Patna v. Jogendra Narain Raikut, 
(1909) 13 Cal WN 116 a Division Bench of 
the Calcutta High Court held that a com- 
pany or corporation for whose benefit any 
land may be acquired by the Collector is 
not a necessary party in land acquisition 
proceedings. Section 50 of the Land Ac- 
quisition Act allows such company or cor- 
poration to appear simply for the purpose 
of watching the proceedings or assisting 
the Secretary of State. Such a company 
or corporation has no power to ask for a 
reference under Section 18 of the Act nor 
has it the right to appeal against the de- 
cree made upon a reference, Learned 
Judges also held that the Secretary of 
State for India in Council was directly 
interested in the ascertainment of the 
amount of compensation and no proceed- 
ing upon a reference could be valid in 
his absence. The same High Court in 
Mahananda Roy v. Srish Chandra Tewari, 
(1910) 7 Ind Cas 10 (Cal.) considered the 
question of adding persons, who were not 
parties to the reference, as parties before 
the Civil Court, Two learned Judges held 
that the addition of parties by the Civil 
Court who have not been made parties to 
the reference by the Collector, is wholly 
inconsistent with the Land Acquisition 
Act and therefore the Civil Court cannot 
add such parties to the land acquisition 
proceedings before it. Since at that time 
Burmah was part of India, we may also 
refer to a decision of the Rangoon High 
Court in Mandalay Municipal Committee 
v. Maung, AIR 1929 Rang 115 a Division 
Bench of that court understood the ex- 
pression ‘person interested’ as a person in- 
terested by reason of his interest in the 
land acquired as owner, tenant and the 
like and not a person interested as acquir- 
ing the land through the Secretary of 
State. Such a person is not entitled to 
separate notice under Section 20 though 
he has the right to appear and adduce evi- 
dence, Rajamannar C. J, held in C. R. P. 
No 1235/54 24-9-1954 = 1954 Mad WN 
(SN) 128 the Section 50 (2) of the Land 
Acquisition Act provides that the autho- 
rity or company for whose benefit the 
acquisition was made may appear and 
adduce evidence for one particular pur- 
pose viz. the purpose of determining the 
amount of compensation and the authority 
or company cannot be permitted to take 
part in the arguments on the petition. 
Subba Rao C. J. and Bhimasankaram J. 
in Gopalacharyulu v. Rudra Veeranna, 


AIR 1955 Andhra 142 held that the inhe- 
rent power vested in courts under Section 
151 cannot be invoked where the proce- 
dure to be adopted in a particular case or 
class of cases expressly provided for by 
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the Code, Applying the principle to a per- 
son for whose benefit land has been ac- 
quired, he cannot rely on the inherent 
power of the court to enable him to be a 
party to the proceeding or to appeal 
against the award of the lower court con- 
trary to the scheme of the Act under 
which the land has been acquired. A sin- 
gle Judge of the Bombay High Court held 
in Nagpur Corporation v. Narendrakumar 
AIR 1959 Bom 297 that sub-section (2) 
supra of Section 50 expressly and in terms 
controls Section 18 and takes away the 
right from the local authority or com- 
pany for whom the land is being acquir- 
ed to demand a reference under Section 
18. The learned Judge relied on the Muni- 
cipal Corporation of Patna v. Jogendra 
Narain Raikut, (1909) 18 Cal WN 116 
(supra). In Hitkarini Sabha v. Jabalpur 
Corporation, AIR 1961 Madh Pra 324 two 
learned Judges of the Madhya Pradesh 
High Court expressed the view that the 
power of an appellate court are restrict- 
ed to the same powers which the original 
court exercises. If that is so, the High 
Court which is the appellate court, can- 
not entertain an application for leave to 
appeal sought by the University which 
had no place before the lower court ex- 
cepting to adduce evidence A Division 
Bench of the Orissa High Court expressed 
a similar view in State v. Amarendra Pra- 
tap, AIR 1967 Ori 180, Reading together 
Sections 3 (b), 18, 20, 21 and 50 the learn- 
ed Judges held that a company or a local 
authority for whose benefit the acquisi- 
tion was made is not entitled to demand 
a reference under Section 18 and is not a 
necessary party to such proceedings, 
though it can in any proceeding before 
the Collector or the Court appear and 
adduce evidence for the purpose of deter- 
mining the amount of compensation. It 
also follows, so the learned Judges hold, 
that it has no right to file any appeal 
against the judgment of the Court. It was 
further held that Section 20 makes no 
provision for the issue of a notice to the 
company and the State acquiring the land 
in question for the benefit of the company 
is to safeguard the interests of the com- 
pany and is expected to give it the neces- 
sary intimation regarding the pendency of 
the proceeding under Section 18 for addu- 
cing evidence, if any. The learned Judges 
went to the extent of observing that 
where the court’s judgment inadvertently 
mentioned the company’s name in the 
cause title, it must be held that it must be 
ignored. 


19. A local authority for whose 
benefit land had been acquired invoked to 
its aid Order 1, Rule 10, C.P.C. before the 
Gujarat High Court. A Division Bench of 
the High Court repelled this claim in 
Gautamlal v, Land Acquisition Officer, 
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AIR 1970 Guj 81 by holding that in view 
of the specific provision under Section 50 
(2) of the Act for advantage of lozal au- 
thority having right to adduce evidence 
before court, it cannot invoke the provi- 
sions of Order 1, Rule 10, C.PC. to its 
aid. It was. also laid down that by reason 
of its being directed to appear and adduce 
evidence, the local authority doss not 
become necessary or even proper party in 
the proceeding under the Act. A necessary 
or a proper party is one against whom 
there is any relief claimed or that his 
presence is so essential to enahle the 
Court to effectively decide any such claim. 
No such right is conferred on the com- 
pany or the local authority, under the 
Act. That right is given to the Govern- 
meynt through its representative, the Col- 
lector, and to no other. 


26. A Division Bench of th:s Court 
considered the aspect in great depth in 
M. M. M. M, Trust v, C, Varada Reju, AIR 
1972 Andh Pra 362. Kondaiah J. and Sri- 
ramulu, J, held that local authority or 
company is not a person interested and as 
such not entitled to be impleaded in pro- 
ceedings under the Act, that loca! autho- 
rity or company is neither necessary nor 
proper party to the proceeding under 
the Act and that Order 1, Rule 10 and 
Section 151, C.P.C. cannot be invoked by 
it in. view of Section 50 (2) of tne Act. 
Kondaiah, J. speaking for the Bench ob- 
served that the scheme of the Act appears 
to be that the State represented by the 
Collector would sufficiently safeguard the 
interests of the local authority cr com- 
pany for whose purpose the lanc is ac- 
quired and such company or local autho- 
rity may seek redress of their grievances, 
if amy, through the Collector. The Divi- 
ston Bench further held that by enacting 
the special provision of Section 5) (2) the 
general application of Order 1, Rule 10 
and Section 151, C.P.C, must be held to 
have been positively excluded, In S. M. 
Singh v. Punjab University, AIR 1975 
Punj and Har 318 land was acquired for 
the Punjab University. The claimant 
sought to prefer an appeal in regard to 
the quantum of compensation against the 
University, A Division Bench of the Pun- 
jab and Haryana High Court held that 
the acquisition was made by the Govern- 
ment for the benefit of the University 
therefore when an appeal is preferred by 
the claimant, it must be against zhe Gov- 
ernment and not the University. It, there- 
fore, held that an appeal filed making 
only the University a party was -ncompe- 
tent. A Division Bench of the Orissa High 
Court laid down in Titagarh Paper Mills 
y. State ATR 1975 Ori 90 that the com- 
pany for whom land acquisition proceed- 
ings were undertaken could not challenge 
the award by 2 writ petition under Arti- 


cle 226 of the Constitution as the right 
of the company, if any, was too slight 
and too remote for it to be treated as a 
person aggrieved by the award. The same 
view had been taken by a Division Bench 
of the Bombay High Court in H. T. & M. 
(Pvt.) Ltd. v, Francis, AIR 1971 Bom 341. 
It was held there that the party for whom. 
acquisition was undertaken had no locus 
standi to claim to set aside the award 
under Section 18 and that such party 
would not be entitled to challenge the 
same proceeding indirectly in a writ peti- 
tion, The above cases lend overwhelming 
support to the view we have taken. 


21. However, two decisions are cit- 
ed saying that they have taken a con- 
trary view, When a society for whom 
land had been acquired sought to be add- 
ed as a party in a writ petition in which 
the validity of the acquisition proceedings 
was challenged, a Division Bench of the 
Allahabad High Court, in K. B. Co-opera- 
tive Housing Society v. Satya Devi, AIR 
1971 All 426 held that the society was in- 
terested in the acquisition of the land and 
as such was a proper party within the 
meaning of Order 1, Rule 10, C.P.C. In 
H. S, & Industries v. State, AIR 1972 Punj 
& Har 59 a learned single Judge of the 
Punjab and Haryana High Court also 
took the view that a person, who had to 
pay the compensation, can be impleaded 
as a party under Order 1, Rule 10, C.P.C. 
in a proceeding before Court under Sec- 
tion 18. With respect to the learned Jud- 
ges we cannot accept this view, In our 
considered opinion, this is repugnant to 
the scheme and principle of the Act be- 
sides being opposed to decisions of this 
and several other Hish Courts. So, we 
cannot place any reliance on these two 
decisions, It is, therefore, clear that the 
person for whose benefit land has been 
acquired has no place in the acquisition 
proceedings before the Land Acquisition 
Officer or before court. 


22. The University’s learned coun- 
sel, however strongly relied on the Eng- 
lish practice which has been imported in- 
to and adopted by Courts in India. His 
submission is that though the Civil Pro- 
cedure Code does not lay down as to who 
could prefer appeals, Courts have deve- 
loped the concept of enabling the persons 
aggrieved, prejudiced or bound by the 
decision of the lower court to prefer ap- 
peals with leave of the Court. Even though 
a person was not a party to the proceed- 
ing before the court below, he could 
nevertheless prefer an appeal with the 
leave of the appellate court. That leave is 
generally granted if that person is ag- 
grieved, prejudiced or bound by the deci- 
sion. This is by way of adaptation of the 
English practice. Founding his claim on 
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this practice he asserted that the Univer- 
sity, which is aggrieved by the quantum 
of compensation fixed by the lower court, 
is free to apply to this court for leave to 
appeal and the Court is fully justified in 
having granted the ex parte leave. 


23. Let us now test the validity of 
this argument. In order to do that, we 
must first know what precisely is the 
English practice in this behalf. That is 
stated in the Annual Practice (1961 Edi- 
tion) Volume 1, at page 1658 thus:— 

“Any party.to the action may appeal 
for example, one alone of several plain- 
tiffs and also any person served with 
notice of the judgment or order under 
Order 16, Rule 40. But in addition, in ac- 
cordance with old Chancery Practice, any 
person may appeal by leave (obtained on 
ex parte motion to the court of appeal). If 
he could by possibility have been made a 
party to the action by service.” 

24. The practice is stated to a si- 
milar effect in Halsbury’s Laws of Eng- 
land (ITI Edition) Volume 30 page 461 in 
the following terms: 


"A person who is not a party and 
who has not been served with such notice, 
cannot appeal without leave, but a person 
who might properly have been a party, 
may obtain leave to appeal” 

Seton on Judgments and Orders (7th Edi- 
tion) Vol. 11 at page 824 states the prac- 
tice thus:— 

“Where the appellant is not a party 
to the record he can only appeal by leave 
to be obtained on motion ex parte from 
the court of appeal...... Leave to appeal 
will not be given to a person not a party 
unless his interest is such that he might 
have been made a party.” 

These are the basic statements of the 
practice that obtains in England and it is 
this practice that has been followed in 
India as well. Before we refer to judicial 
pronouncements, we would like to empha- 
sise the qualification contained in the 
above three statements of the practice 
that a person, who might have been pro- 
perly made a party, may obtain leave +o 
appeal, and that leave to appeal will not 
be given to a person not a party unless his 
interest is sueh that he might have been 
made a party. This is a very crucial con- 
dition to be satisfied before leave is grant- 
ed to a person who has not been a party 
to the proceeding before the lower court, 


25. Of the English cases, reference 
to In Re Securities Insurance Company’s 
case (1894) 2 Ch 410 would be sufficient, 
as learned counsel for the University 
placed very strong reliance on passages in 
it. Before we refer to the observations in 
the judgment, it is mecessary to notice the 
facts of the case, A Judge made an order 
sanctioning an arrangement under the 
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Joint Stock Companies Arrangement Act. 
Some creditors, who did not oppose the 
scheme at the meeting -of creditors nor ap- 
peared before the Judge when the sanc- 
tion was applied for, presented an appeal 
saying that their interests as creditors were 
affected by the scheme. They filed the ap- 
peal without obtaining leave. The court of 
appeal rejected the appeal holding that a 
person not a party to the proceedings 
could not appeal against the Order with- 
out the leave of the Court. It was also 
found that the case was not one in which 
leave could be given. 


26. We will now refer to the ob- 
servations of Lindley L, J. on which the 
University’s learned counsel laid great 
stress. They are at page 413 and read as 
follows:— 

“Now, what was the practice of the 
Court of Chancery before 1862, and what 
has it been since? I understand the prac- 
tice to be perfectly well settled that a per- 
son who is a party can appeal (of course 
within the proper time) without any leave, 
and that a person who without being .a 
party is either bound by the order or is 
aggrieved by it, or is prejudicially affect- 
ed by it, cannot appeal without leave. It 
does not require much to obtain leave. 
If a person alleging himself to be aggri- 
eved by an order can make out even a 
prima facie case why he should have leave 
he will get it; but without leave he is 
not entitled to appeal.” 


Relying on this passage learned counsel 
argued that if a person was bound by the 
order or was aggrieved or was prejudici- 
ally affected by it, that circumstance 
would be sufficient for him to.apply for 
and secure leave from the appellate court. 
If he makes out a prima facie case why 
he should have leave, he should get it. If 
the passage is read out of its context and 
without relation te facts, it may tend fo 
help the University’s contention, Realis- 
ing the danger of relying on passages 
taken off-hand from decision without re- 
ference to the facts and the ratio deciden- 
di of the case, we examined these obser- 
vations in the light of the facts, The 
persons, who preferred the appeal, could 
mot only have opposed the scheme at the 
meeting of the creditors but also could 
have appeared before the Judge when the 
sanction was applied, since they were 
themselves creditors. As they could have 
been parties to the proceedings before the 
Judge, they could have sought leave ‘to 
prefer an appeal as they were aggrieved 
by the order. This passage of ‘Lindley, 
L. J. is thus wholly in accordance with 
the practice which obtained in England 
and extracted above. Further light comes 
from the same opinion, We may usefully 
quote the paragraph which immediately 
succeeds the one which was relied on Dy 
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the learned counsel, Jt is in the followirg 
terms and occurs at page 413 itself: 

“In this particular class of cases, it 
appears to me that that practice ought 
not to be lightly departed from. It would 
be in the highest degree inconvenient if, 
after a Judge had sanctioned a scheme, 
persons who did not take the trouble to 
attend the proceedings could without 
leave embarrass the proceedings by giv- 
ing notices of appeal within three weeks. 
It would be a course which many people 
would be very glad to adopt, anc we are 
not disposed to facilitate such ccnduct. I 
think the rule under the old Chancery 
practice is perfectly well settled: and even 
in the winding-up of companies with 
which I was once familiar, I do not re- 
collect a case of a person who alleged 
himself to be aggrieved appealing without 
leave, unless he had in some way or other 
made himself a party to the proceedings.” 
Kay L. J. in his opinion agreeing with 
Lindley, L, J. says this at page 414: 

“These persons who now want to ap- 
peal had the opportunity of being present 
at those meetings. They were there, we 
are told, either in person or by proxy, 
and they did not oppose the scheme. They 
had the power of being present when the 
Judge sanctioned the scheme, and of op- 
posing the application for his sarction.” 


All these passages clearly show that the 
learned Judges did not in any way depart 
from the practice, which was in vogue in 
their own country by holding that any 
person, though he could not have been a 
party to the proceeding in the court 2e- 
low, could prefer an appeal with the leave 
of the court. 


27. Coming to the decisions of 
Indian Courts, we will first refer to the 
decision of Chagla, C, J. and Bhagwati, J. 
in Bombay Province v. W. I. Automobile 
Association, AIR 1949 Bom 141. There was 
a dispute between an Automobile Associa- 
tion and its workers regarding certain de- 
mands of the employees, There was a 
strike by the employees and the Govern- 
ment of Bombay issued a notification 
under the Industrial Disputes Azt consti-- 
tuting an Industrial Tribunal and refer- 
ring to it the various disputes waich were 
pending between the Association and the 
workers, The employer challenged — the 
jurisdiction of the Tribunal in a petition 
for the issuance of a writ of certiorari. A 
single learned Judge disposed of the writ 
petition holding that the Industrial Dis- 
putes Act did apply to the employer as- 
sociation but held that it was not compe- 
tent to the Tribunal to consider the ques- 
tion of reinstatement of the dismissed 2m- 
ployees and therefore issued a writ of 
‘prohibition against the Tribuna. restrain- 
ing it from entering upon any enquiry or 
giving any direction on the question of re- 
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instatement. The Province of Bombay pre- 
ferred an appeal against the order. It was 
not a party to the petition although under 
the direction of the learned Judge notice 
was served upon it and pursuant to that 
notice it appeared before the learned 
Judge and submitted its point of view. A 
preliminary objection was taken to the 
maintainability of the appeal by the Pro- 
vince of Bombay on the ground that it was 
not a party to the writ petition. Chagla 
C. J. in his opinion held that a person, 
who is not a party to the suit, may prefer 
an appeal if he is affected by the order of 
the trial court provided he obtains leave 
from the court of appeal. Whereas in the 
case of a party to a suit he has a right of 
appeal, in the case of a person not a party 
to the suit who is affected by the order 
he has no right but the court of appeal 
may in its discretion allow him to prefer 
an appeal. Bhagwati J. in his separate 
judgment observed at page 149: 


“There is no right of appeal vested in 
him by any of the provisions of the Civil 
Procedure Code or by any other provi- 
sion of law. The only remedy open to 
him, if his interests are adversely affect- 
ed or if he is aggrieved by a decision of 
the court, is to approach the appellate 
court and ask for leave to appeal which 
the appellate court would grant in proper 
eases.” 


Then the learned Judge referred to the 
observation of Lindley L. J. in In re Secu- 
rities Insurance Company’s case (1894) 2 
Ch 410. Finally the learned Judge held: 


“The Province of Bombay had not 
obtained any such leave to appeal and 
had filed the appeal as if in exercise of a 
right to do so. This position was certain- 
ly not tenable and under the circumstan- 
ces of the case we thought it proper to 
five the Province of Bombay leave to ap- 
peal but on terms that the Province of 
Bombay do pay all the costs up to the 
time when the leave to appeal was grant- 
ed by us.” 


Once again these observations will have 
to be understood in the light of the facts. 
The Province of Bombay. as the authority 
which had referred the dispute to the Tri- 
bunal, was at least a proper party to the 
writ proceeding, Jt could have easily 
brought itself on record in the writ pro- 
ceeding. In fact, notice was sent to it on 
the direction of the court and it appeared 
before the court and made its representa- 
tion. Therefore, when understood in the 
light of this clear feature of the case, the 
decision in this case would fall into line 
with the practice imported from England. 


28. The next decision relied on by 
the learned counsel for the University is 
P. Ammal v, State of Madras, ILR (1953) 
Mad 808=(AIR 1953 Mad 485), Rajaman- 
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Section 3, throughout the State of Maha- 
rashtra ceiling on the maximum limit on 
-the holding of agricultural land has been 
imposed from that date. Section 4 pro- 
vides for prohibition on holding land in 
excess of ceiling area by persons and that 
is required to be determined in the man- 
ner provided for in Chapter Il. Section 4, 
therefore, is plenary, The word ‘person’ 
includes a family [Section 2 (22)] and the 
holding has to be construed by finding 
out how much land such person was in 
actual possession as owner or as tenant of 
the land ‘Land’ is defined in Section 2 
(16), The term ‘member of a family’ is 
used to mean in the case of a Hindu un- 
divided family, a member thereof [Section 
2 (20)]. Thus for the purpose of Section 4, 
a family holding land would be prohibited 
to have land in excess of ceiling area as 
may be determined under Chapter II. 
That limit operates independently against 
the family as well as its individual mem- 
ber, if such member can be treated as an 
independent holder of agricultural lands. 
Neither the family nor the individual can 
therefore hold land in excess of the ceil- 
ing area as from January 26, 1962, the 
maximum limit having been fixed with 
reference to that date. That is the net 
result of Chapter IJ and declarations con- 
tained therein. 


Ve Then come the matters regard- 
ing alienations and acquisitions of lan 
and certain consequences that are dealt 
with and stated in Chapter III. It may be 
observed that, for the present contro- 
versy, the competing submissions call for 
consideration of Section 8, which deals 
with restrictions on transfers and parti- 
tions. By Section 9 restrictions on acqui- 
sition of land in excess of ceiling area are 
imposed, Section 10 deals with consequen- 
ces. Sub-section (2) of Section 10 shows 
the consequences against any person who 
comes to hold land on or after the ap- 
pointed day in excess of ceiling area 
which he may come to hold as a result of 
acquisition by testamentary disposition, 
or devolution on death or by operation of 
law including by, or in execution of a de~- 
cree or order of a Court having an autho- 
rity and declares that the land in excess 
of the ceiling area shall be the surplus 
land with the said person, Sub-section (3) 
of Section 10 divests the property if pro- 
visions of Section 9 are wilfully contra- 
vened by the person concerned or proper- 
ty is obtained by collusive proceedings in 
any Court. Section 11 permits computa- 
tion of ceiling area where land is con- 
verted into another class of land such as 
irrigated land because of facility of Gov- 
ernment irrigation. 

: $, Chapter II and Chapter III lay 
out thus a self-contained scheme by whic 
after the appointed day the maximum 
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extent of land is fixed that can be held 
by a person, group of persons or family. 
Those who held land in excess on the 
appointed day are subjected to restric- 
tions and those who come to hold land in 
excess are obliged to submit to the pro- 
cess of the law. Penal consequences are 
attached to stated transactions that come 
within the express contemplation of Sec- 
tions 8 and 9 of the Act. 

9. Section 8 reads as under:— 

“8. No person who, on or after the 
appointed day, holds land in excess of the 
ceiling area, shall on or after that day 


transfer or partition any land until the 


land in excess of the ceiling is determined 
under the Act: Explanation— In this sec- 
tion “transfer” means transfer by act of 
parties (whether by sale, gift, mortgage 
with possession, exchange, lease or any 
other disposition) made inter vivos: and 
partition” means any division of land by 
act of parties made inter vivos.” 
(Underlining added). 


10. This provision obviously is 

limited to transfers or effecting of parti- 
tions of the kind stated in the Explana- 
tion. By itself it imposed certain stated 
restrictions against persons holding land 
In excess of ceiling area from effecting 
transfers or partitions by personal acts 
passing interests in property inter vivos. 
That being so the normal rule of inter- 
pretation that such provisions would ‘be 
Strictly construed will be attracted. Logi- 
cally while interpreting this prohibitive 
clause which gives rise to penal conse- 
quences nothing more would ibe permissi- 
ble to be added. Both in cases of transfers 
as well of partitions which are divisions 
of lands the emphasis is on its mode. If 
the transfer and/or partition is effected by 
act of parties made inter vivos, ‘then 
clearly Section 8 is answered. It follows 
that transfers or dispositions of other 
kinds or partitions by other process are 
not spoken to by any express terms, 
though the possibility of such alienations 
and acquisitions under law is not ruled 
out, To illustrate one may consider the 
case of attachment and sale of property 
by due process of law or divisions pursu- 
ant to execution of decrees or orders. This 
has to be understood in the context of the 
legislative purposes contained herein. 


11. Tihe present enactment is emi- 
nently intended to bring about agricultu- 
ral reforms and make available the sur- 
plus land for its equitable distribution. In 
the wake of the theory and tenets for 
evolving and unfolding the era of green 
revolution and with a view to facilitate 
and effectuate felt-changes in the field of 
agrarian society of the State which is the 
backbone of national economy, -Legisle- 
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ture came out with several dynamic mea~ 
sures, Tihese have taken form of power~ 
ful laws that control, regulate and evolve 
new relationship of man with his tand, 
Attachment to land and limit of its own- 
ership as well relational activity of land- 
lord and tenant are all within the legis- 
lative ken. On the one hand tillers of the 
soil have been preferred as a class for 
much wanted statutory protection and on 
the other hand lust for land is scught to 
be limited, so as to have ‘better economic 
holdings with bona Bde cultivators and io 
achieve equitable distribution of land by 
this methodology. It would therefore not 
be out of place to take note of the com- 
panion legislations like Bombay Tenancy 
and Agricultural Lands Act, 1948 and 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958, which regu- 
late the relationship of landlord and ten- 
ant of agricultural lands and further the 
aim and objective to confer statutory 
ownership on the tillers of the land, There 
also, Legislatures have prohibited trans- 
fers and partitions by several measures. 
Provisions of Section 89 of the 1958 Act 
(Vidarbha) are illustrative to indicate that 
when Legislature wanted to restrict the 
right with regard to all sorts of transfers, 
it did not mince words and mad=2 its in- 
tent clear so that the provisions of Sec. 89 
of that Act would even affect sales or 
transfers in execution of decrees by civil 
courts, However, the provisions in Sec- 
tion 8 of the present Act under ccnsidera~ 
tion have not been made that comprehen~ 
sive; and on the other hand appear to be 
circumspect, That only restricts the acti~ 
vity of transfers and partitions, which are 
effected by act of parties mace inter 
vivos, Few of the reasons are not far to 
seek. Jt would be obvious that a person 
who is enjoined to file return uncer Sec- 
tion 12 of the Act should not be allowed 
by his own act to transfer the property 
which is the subject-matter of considera- 
tion under the return. That, however, need 
not operate against the persons who aré 
not holders of excess land and as such are 
not subject to file returns under Sec. 12. 
Those who acquire land in excess of the 
ceiling area after the appointed day will 
have to be dealt with separately. Such 
persons may be, who get the prcperty by 
any other mode, except the one restricted 
by Section 8 or Section 9 of zhe Act. 
There is no prohibition available in any 
other section, except these two, impose 

on acquisition of property. It is only in 
case of acquisition in contravention of 
Section 9.-the penal consequences are In- 
dicated by Section 10 (3). In case of ac- 
guisitions covered by Section 10 (2), the 
person who acquires land in excess of 
ceiling, is obliged to. file return; in other 
words, he is subjected to the process of 
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12. ‘The legislative intent operative 
through Section 8 will have to be gather- 
ed by keeping in view -the plain meaning 
of the words used by the legislature and 
its effect, the context of the several other 
legislations operating upon land and the 
aims and objects for which the enactment 
has been-made a law. It is impermissible 
course for the Court to add any words +o 
the provisions of the statute upon some 
plenary assumptions that the language of 
law lurehés itself and does not reflect 
some unhidden intention. There is no war- 
rant for any such proposition in the con- 
text of the present and other companion 
legislations. Section 8 is not as if a provi- 
sion bringing about total prohibition of 
transfers or partitions after the appointed 
day. Its object is to prohibit transfers and 
partitions effected by the parties inter 
vivos when once the appointed day is 
reached and such verson is holder of ex- 
cess land. Family, being the person who 
ean hold land in excess of the ceiling 
area, would not be in a position to trans- 
fer or partition property ‘by act of parties 
made inter vivos, However, persons other 
than the family who are not holding land 
in excess of ceiling area would not be af- 
fected. It fellows that holders of land 
below ceiling limit are not the objects of 
prohibition nor other modes that ‘bring 
about transfers and partitions under law 
are prohibited. There can be various illus- 
trative cases of such kind the oft conceliv- 
ed is the one of process of execution of 
decrees, Persens who have obtained de- 
crees against the family may .attach land- 
ed property subject to law and put it to 
sale without any prohibition or persons 
who have obtained preliminary decrees 
for partition may bring about division of 
the property in spite of the provisions of 
Section 8 even after the appointed day. 
Similarly. the properties with the family 
may be subjected to the process of law of 
attachment and duress under the several 
provisions of other Acts, like for recovery 
of taxes or land revenue, or dues payable 
to State or to statutory bodies like co- 
operative societies or corporations. Tt is 
inconceivable that Legislature was not 
aware of all this modality that affects the 
property in the hand of the family. Such 
processes that do effect transfers as well 
as divisions of properties in given cases 
are not transfers or partitions brough? 
out by the act of parties made inter vivos, 
There is, therefore, no reason to include 
all these transfers and partitions within 
the prohibition of Section 8 of the pre- 
sent Act. 

13. These clear considerations lead 
to following statutory statement und 
Section 3, viz—= ox 

` (1) The prohibition under Section 8 
of the Act is against the persons: which 
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term includes ‘family’ as defined by the 
Act who are holders of land on the ap- 
pointed day or thereafter in excess of -ceil- 
ing area and -the prohibition would be ope- 
rative till the surplus is determined, It 
ġs possible to treat ‘family’ as separate 
entity apart from its constituent members. 

(2) The prohibition is effective against 
fransfers or partitions of landed property 
during the said period, brought about by 
act of parties made inter vivos. 

(3) There is no prohibition against 
persons who did not hold land in excess 
of ceiling area. 

(4) There is no prohibition operative 
upon transfers or partitions if these be 
effected by any other mode except the 
one prohibited under (2) above, and 

- (5) It will be permissible for the State 

or the Ceiling Authorities to find out whe- 
ther, though the transfer or partition is 
effected in the manner not expressly pro- 
hibited, was in fact a mere device or was 
a transaction, in truth and substance, 
brought about, that should be treated as 
effected by act of parties made inter vivos 
upon evidence of collusion to defeat the 
purpose of the Act. This is not the part of 
the provision but is permissible extension 
found to further the ends of the statute 
by this Court (Pralhad’s case infra). 
To the above effect and particularly of 
No, (5) above, appears to me the decision. 
rendered by the Division Bench of this 
Court while considering the impact of 
Section 8 upon partition effected through 
Court, in the case of Pralhad Wasudeo v. 
State of Maharashtra, Special Civil Ap- 
plication No. 201 of 1967 decided on April 
25, 1968 (1968 Revenue Rulings 48). 
Therein the Court ruled that the provi- 
sions of Section 8 did not disturb the 
right of the members of a joint family to 
effect a partition by resort to law Court; 
nor did the scheme of the Ceiling Act ex- 
clude effecting of partitions through mo- 
dality of arbitration. Only ‘because the 
partition through Court eventually took 
the form of a compromise decree, that 
cannot be decisive to find out whether it 
was by act of parties made inter vivos 
within the meaning of the Explanation to 
Section 8. It was observed that 

“Action at law is certainly a permis- 
sible mode of effecting division of pro- 
perty, especially, when the claims of 
widows or minors or persons under dis- 
ability are to be settled,” 


and once the partition takes place as a re- 
sult of action in law Court, that partition 
cannot be interfered with so as to include 
property which has fallen to the share of 
other person in a partition validly made 
under the decree. The plea that such de- 
crees are collusive and could ‘be ignored 
for that reason, was treated to be an ex- 
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ception clearly to be established. The in- 
Stance of such a collusive -decree having 
not been accepted and such exception ap- 
plied is available in the case of Gajulal 
v. The State of Maharashtra, Special Civil 
Application No, 947 of 1970 decided on 
April 4, 1972 (Bom.) by the learned single 
Judge of this Court. Once the decree came 
under the cloud of collusion, this Court 
observed that it would be nothing but a 
partition effected by act of parties made 
inter vivos and as such within the prohi- 
bition of Section 8. 


14. The above decision rendered 
DY the Division Bench binds me and that 
effectively determines that the resort to 
law Courts by a member of the family to 
effect divisions or partitions of property 
is a recognised lawful activity notwith- 
Standing the provisions of Section 8 of the 
Act. If eventually the partition is effected 
through the mediation of Court or arbi- 
tration, it cannot be treated as a partition 
made by act of parties inter vivos. It is 
only when the decree obtained by such 
modality is clearly shown to be collusive 
or can be treated as nothing but taken by 
the parties in some agreement or under- 
standing so as to defeat the process of law 
such partition would ‘be treated as having 
been effected by act of parties made inter 
vivos for the purpose of Section 8 of the 
Act. This exception is not clearly enacted 
in the body of the section nor does ema- 
nate from the language of Section 8 itself. 
However, it appears that it was so carved 
out so as to effectuate the prohibition im- 
posed by Section 8 of the Act and will 
have to be applied as a rule operating 
upon such modality. Undoubtedly, it is 
debatable as te whether it is the function 
of Court interpreting and applying 
law to extend the meaning of the 
words which take forms of definite 
provisos to substantive provisions of 
the given section, left to oneself, I 
would feel disinclined to follow that 
course which in effect turns the role of 
interpreter as to that of legislator. How- 
ever that may be, that decision created an 
eminent exception to stamp out mischief 
by the persons subjected to ceiling of land, 
in an attempt to further the objects of 
Section 8 itself and binding as it is must 
be applied as was done by another learn- 
ed single Judge of this Court in Gajulal’s 
case S, C. A. No. 947 of 1970, D/- 4-4-1972 
(Bom.) (supra). 


15. The ratio and rationale of the 
judgment in Pralhad’s case 1968 Rev Rul 
48 (supra) is herein again questioned on 
behalf of the State on the authority of 
the decision of the Supreme Court in 
Raghunath Laxman Wani v. The State of 
Maharashtra (AIR 1971 SC 2137) and the 
decision of this Court in the case of Asa- 
ram Ananda Shinde v, State of Maharash- 
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tra (1973 Mah LJ 278). It was urged at the 
Bar that in fact Pralhad’s case is over- 
ruled and the observations of the Sup- 
reme Court which are binding on all 
Courts would indicate that there is no 
scope for applying the decision of Pral- 
had’s case any more. It was argued that 
the decision of the Supreme Court shows 
the total permissible limit of fluctuations 
contemplated afier January 26. 1962 with 
regard to ceiling imposed by the Act, It 
was submitted that the provisions of Sec- 
tion 8 could not be so interpreted which 
will introduce uncertainty and varying 
fluctuations, Reliance is placed on the ob- 
servations as contained in paragraphs 17 
and 18 of the report (pages 2142-43) 
wherein the scheme of the Act has been 
referred to by the Supreme Court, Parti- 
cular emphasis was added to the observa- 
tions from these two paragraphs which 
are to the following effect:— 

“The ceiling area so fixed would not 
ibe liable to fluctuations with the subse- 
quent increase or decrease in the number 
of its members, for, there is, apart from 
the explicit language of Sections 3 and 4 
no provision in the Act providing for the 
redetermination of the ceiling area of a 
family on variations in the number of its 
members” (para 17). 


“It is true that Section 12 does lay 
down an obligation on a person to furnish 
to the Collector a report containing parti- 
culars of all lands held by him if he has 
held at any time after August 4, 1959 but 
before the appointed day or has on or 
after the appointed day acquired or held 
or has come into possession of any land in 
excess of the ceiling area as envisaged in 
Section 10 (2) or whose lands are con- 
verted into any other class of lands as a 
result of the expiry of the period or date 
specified in Section 2 (5) or whose land is 
converted into any other class for the rea- 
sons given in Section 11 and the Collector 
then has to hold an enquiry and declare 
his excess land under Section 21. But 
these are the only cases contemplated 
where there would have to be a reappral- 
sal of the ceiling area, otherwise the Act, 
as aforesaid, visualises the ceiling area 
of every person with reference to the 
conditions prevailing on and the land keld 
by him as on the appointed day. Such a 
construction appears to be borne out by 
the provisions of Sections 3 and 4 as also 
of Sections 8 and 9 of the Act.” 

(Para 18). 
It was further observed that except for 
the cases contemplated by Section 12, the 
scheme of the statute was that the ceiling 
area was to be ascertained with reference 
to the state of affairs existing on the ap- 
pointed day. 


16. The controversy in Raghunath 
Laxman Wani’s case, AIR 1971 SC 2137 
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arose because of the debate regarding the 
number of persons having been born in 
the family had increased after the ap- 
pointed day and the Revenue Tribunal 
had taken the view that the children born 
in the family after the appointed day 
could not be taken into account for deter- 
mining the ceiling area to which the fa- 
mily would be entitled. The scheme of the 
Act, therefore, was being examined on 
the basis that a family held land in ex- 
cess of the ceiling on the appointed day 
and whether the ceiling area of such 
family could be allowed to fluctuate only 
because persons are born after the ap~ 
pointed day in the family, The ratio of the 
decision is clearly to lay down that the 
deaths or the births in a family will be 
of no avail while determining the ceiling 
area qua the family, who is a person sub- 
jected to the provisions of Sections 3 and 
4, since on and from the appointed day. 
That is also the view reiterated by this 
Court in the case of Asaram Ananda 
Shinde, 1973 Mah LJ 278 (supra), The 
questions of transfer and acquisitions of 
property by the family as such was not 
clearly in issue nor the dissolution of the 
status of the family and its effect on its 
property or its divisions. Chronologically 
though the Supreme Court decided Ra- 
ghunath Laxman Wani’s case AIR 1971 
SC 2137 in August, 1971 and though the 
decision of this Court that was rendered 
against the State in Pralhad’s case 1968 
Rev Rul 48 in 1968 was available in that 
regard, it does not appear that any sub- 
mission was made before the Supreme 
Court as to the correctness of that deci- 
sion. Undoubtedly. even an observation of 
the Supreme Court being in the nature of 
obiter dicta is binding on this Court. But 
every decision of a case has to be under- 
stood in the context of the controversy. 
Mere logical extensions from the ratio or 
from obiter dicta are not the part of ratio 
nor of dicta, 


17. No doubt Sections 8 and 9 of 
the Act have been referred to and per- 
missible fluctuations indicated under Sec- 
tion 10 (2) and Section 11 by that case in 
eases of persons who are subject to pro- 
ceedings but that was all for deciding the 
controversy as to whether a family which 
continued as such, could claim benefit be- 
cause of birth of an additional member in 
the family after the appointed day. Raghu- 
math Laxman Wani’s case AIR 1971 SC 
2137 was not a case where the family it- 
self was disrupted, neither was it a case 
where the prohibition against transfers or 
partitions imposed by Section 8 or 9 were 
in issue ‘because of any complaint against 
such transfer or partition. It is not possi~ 
ble, therefore, to accept that Pralhad’s 
case 1968 Rev Rul 48 (supra) has been 


impliedly overruled by these observations 
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in the decision of the Supreme Court in 
Raghunath Laxman Wani’s case. 


18. It was also urged that Pral- 
had’s case 1968 Rev Rul 48 was not cor- 
rectly decided as that opens up flood- 
gates and exposes loopholes and permits 
avoidance of the very basic purpose of 
imposing ceiling on holdings of agricultu- 
ral land. An apprehension was expressed 
that persons would get involved them- 
selves in law suits and actions so as to 
avoid the present law and the provisions 
would be rendered nugatory. Law Courts 
must therefore interpret and apply the 
provisions to stamp out all such mischief. 
It was submitted that matter be reconsi- 
dered afresh. 


19. Indeed such an appeal, in 
truth, lies to the Legislature and not to 
law Courts. Even otherwise also there are 
no good grounds to accept all these fer- 
vent submissions. 


20. It is the ‘person’ who is sub- 
jected to ceiling area with regard to hold- 
ing of land, That person may constitute ‘a 
family’ or a group of individuals or as in- 
dividual. In the case of Hindu undivided 
family or a Hindu coparcenary several 
are the recognized lawful modes by which 
partition of the property could ibe effected 
other than the one by act of parties made 
inter vivos, If the coparcenary or a joint 
Hindu family by its own act or by agree- 
ment of all those who constitute such a 
family or coparcenary brings about a par- 
tition, it appears, then alone the Legisla- 
ture intended to ignore such act of parti- 
tion and its effect. The word “partition” 
means division. That may be brought 
about by act of parties and interest trans- 
ferred inter vivos. In a given case, how- 
ever, without the volition of the parties 
P pone would be effectively brought 
about, 


21, Further, the process of "parti- 
tion” postulates under Hindu Law bring- 
ing about of a severance of joint status 
and it is a matter of individual volition of 
a member of such coparcenary. All that is 
required for bringing about such partition 
is to express unilateral and unequivocal 
intention to separate by one member 
from such Hindu joint family, A member 
of a joint Hindu family having made a 
definite declaration of his intention to se- 
parate himself from the family and to 
enjoy his share in severalty ‘brings about 
his separation from the very status o 
jointness, His intention and declaration 
has to be made known to others who are 
affected by the same. The process of such 
manifestation of intention may vary and 
would depend on the circumstances of 
each case. [See Raghvamma v. Chench- 
amma. AIR 1964 SC 136; Puttrangamma 
v., Rangamma; AIR 1968 SC 1018 and Sec- 
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tion 325 of Mulla’s Hindu Law (Four- 
teenth Edn.)}. The institution of a suit for 
such partition tantamounts to a declara- 
tion of definite and unequivocal intima- 
tion. of the intention to separate from the 
family and consequently there is sever- 
ance of the status of the suitor from the 
date when the suit is instituted. In the 
case of a minor, the severance would be 
complete when the Court passes a preli- 
minary decree for partition, It follows 
that when the suitor is a minor suing by 
a guardian, it will be for the Court to 
hold whether division is necessary in the 
interest of the minor and if a preliminary 
decree is made in such a suit, then the 
divided status of the minor would date 
back to the date of the institution of the 
suit. (See Section 325—Mulla’s Hindu 
Law, Fourteenth Edition, pages 412 and 
413). Such individual act of an individual 
that affects the status as well the property 
of the family cannot be equated as the. 
act of the family as such. In spite of the 
familiar resistance, such act may bring 
about partition according to law. Surely 
that is not inhibited, 


22. Awareness of such modality 
of effecting partition recognized by Hindu 
Law—this being a case of Hindus— must 
be attributed to the Legislature. By mov- 
ing the Court for effecting a severance 
from the family the process of partition 
ensues and results in effectuating changes 
in status followed by division of property 
which was till then joint family property. 
After such severance the joint family may 
stand fully dissolved and also the proper- 
ty would come to be held separately. The 
process would end by bringing about a 
result to have more persons holding in 
severalty their land in place of joint fa- 
mily which was and is an independent 
entity. Bringing about these results by 
recourse to law Courts has not been ex- 
pressly barred by the terms of the Ex- 
planation appended to Section 8 of the 
Act. It is only when the family is a joint 
family or a body of persons who are joint 
holders of properties bring about by their 
own act partitions and under it pass pro- 
perties inter vivos the terms of Explana- 
tion are answered and Section 8 attracted. 

23. There is undoubted difference 
between ‘transfer’ and ‘partition’ but both 
can ‘be reached by act of parties. Acqui- 
sition under each of these should be se- 
parately considered so also its various 
means. In the context of the provisions of 
Section 8 under consideration, it must be 
presumed that Legislature contemplated 
that there could be partitions effected by 
act of parties made inter vivos and res- 
tricted those types of partitions. 

24. What could be the modality of 
such partition can ‘be illustrated by refer- 
ring to the Supreme Court decision, 
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though rendered under the provisions of 


Delhi Rent Control Act, 1958. Whil2 con- 
sidering the provisions of Section 14 (1) 
(e) of that Act, question arose before the 
Supreme Court whether a share in pro- 
perty acquired on partition could be treat- 
ed as having been acquired within the 
meaning of Section 14 (6) of that Act and 
was as such ‘an acquisition iby transfer. 
In the case of V. N, Sarian v. Ajit Kumar 
Poplai, (1966) 1 SCR 349 = (AIR 1966 SC 
432), the Court held that it could not be 
so. As to the nature of partition the Court 
ruled that partition really means that 
whereas initially all the coparceners have 
subsisting title to the totality of the pro- 
perty of the family jointly that joint title 
is by partition transformed into separate 
titles of the individual coparceners in rés- 
pect of several items of properties ellotted 
to them respectively. If that be the true 
nature of partition it cannot be held that 
partition of an undivided Hindu family 
property must necessarily mean a trans- 
fer of the property to the individual co- 
parceners. The Court went on to say: 

“Community of interest and unity of pos- 
session are the essential attributes of co- 
parcenary property; and so, the true effect 
of partition is that each coparcener gets a 
specific property in lieu of his undivided 
right in respect of the totality of tne pro~ 
perty of the family. In other words, what 
happens at a partition is that in Heu of 
the property allotted to individual copar- 
eeners they. in substance, renounce their 
right in respect of the other properties 
they get exclusive title to the properties 
allotted to them and as a consequence, 
they renounce their undefined right in 
respect of the rest of the property, The 


process of partition, therefore, involves 
the transfer of joint enjoyment of the 
properties by all the coparceners into an 
enjoyment in severalty by them of the 
respective properties allotted t> their 
shares.” (emphasis provided). 


These observations as emphasised above 
are indicative of partitions brought about 
by act of parties wherein all the coparce- 
mers participate to bring about the result 
of transferring of joint enjoyment of the 
properties into enjoyment in sevezalty by 
each of them of the respective properties 
that come to the share of each. Such par- 
tition would clearly be the division of 
land by act of parties made inter vivos. 
However, when one coparcener having 
interest in the joint property or a person 
entitled to that interest is driven to the 
Court of law or is required to take action 
to bring about the result of a severance 
of status and division of property and 
partition is effected not by agreement the 
ease should be distinguishable anc would 
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not be equivalent to a partition effecting 
division of land by act of parties made 
inter vivos, 


25. The net result of such method 
of disrupting the family and its status 
would ibe division of landed property and 
if that division is reached by the modes 
which are not prohibited, different consi- 
derations, of necessity, govern the acquisi- 
tion and holding of such property, Un- 
doubtedly, on the appointed day there 
may exist a person viz, joint Hindu. 
family, holding property in excess of ceil- 
ing area and subjected to the restriction 
placed by Section 8 in that it shall not 
bring about the result of partition and 
division of landed property. That by itself 
would not affect the independent right of 
the members constituting the coparcenary 
or joint Hindu family to carve out their 
individual property by other modes per- 
missible under law. There is no indication 
that with the ceiling imposed on the joint 
Hindu family that independent right to 
bring about severance and division of pro- 
perty by lawful means as indicated above 
is taken away or put under eclipse. The 
right to bring about partition of the pro- 
perty by itself is an adjunct and indicia 
of joint property and its ownership is an 
independent proprietary right. By impli- 
cation it cannot be treated as having been 
eroded. To eclipse it, there must be clear 
legislative words available in the statute 
itself, There is no reason, therefore, to 
imply something which is not expressly 
stated in the Explanation appended to 
section 8 by the Legislature so as to 
freeze that right of a coparcener, as dis- 
tinct from that of the conparcenary, to 
bring about partition of the estate by re- 
course to law. It follows that rights valid- 
ly arising in favour of strangers to effect 
divisions through Court of such proper- 
ties would also not stand defeated or 
foreclosed by that provision, 


26. The result of such permissible 
partition as noted above, under or by the 
modality available at law not being ex- 
pressly prohibited under Section 8 would 
ibe that in place of joint family, the ini- 
tial person. there would either be pre- 
emption of persons who may be individu- 
als or who may be different families hold- 
ing property by themselves. Their hold- 
ing and estate thus having come into ex- 
istence after the appointed day may an= 
swer the terms of sub-section (2) of Sec- 
tion 10 of the Act and will have to be 
treated as such. It is noteworthy thaf 
even in the decision of Raghunath Lax- 
man Wani’s case AIR 1971 SC 2137 the 
observations of the Supreme Court do take 
into account the permissible fluctuation 
contemplated by Section 10 (2) of the Act. 
Therefore, if as a result of a decree or 
order made by the Court or Tribunal or 
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authority, and in execution of such de- 
cree or order of such authority, any per- 
son gets land which is in excess of ceiling 
area after the appointed day, there is 
ample indication ‘in the Act to subject the 
rights of property of such person to the 
ceiling limit. ‘That is indicative that every 
part of the statute can conveniently work 
even if it is held that partitions made 
otherwise than the one contemplated by 
Section 8 of the Act are permissible and 
it is not, as if, that the purpose of the Act 
itself by such construction is frustrated. 
On the other hand, the terms of Section 
10 (2) are clearly illustrative of postula- 
tions permitting acquisition of properties 
by modes mentioned therein, These j 
apply with greater emphasis for the Act 
treats ‘family’ as an independent legal 
person, apart from its members and lays 
down computation of ceiling area dif- 
ferently depending upon the number of 
its members, the maximum limit theing 
the two ceiling areas, That shows that the 
individual right of the persons who con~ 
stitute the body coparcenary, need not be 
treated as totally frozen in all cases once 
the appointed day is reached. In its own 
wisdom, it is only the partition effected 
by all those who constitute such - joint 
family or by the family as such made to 
pass property inter vivos, the Legislature 
thought, should be kept in restricted 
category. That may be ‘because such divi~ 
sions privately reached are for all pur~« 
poses and intent meant to defeat the sta- 
tute, other modes being on the other 
hand having assurance of applying either 
equity, law or good conscience. . 
27. The provisions of Chapter IV 
too shed some light by the matters that 
arise and will have to be taken into ac- 
count in the adjudication done by the Col- 
lector holding enquiry for the purpose of 
making declaration under Section 21. Sec~ 
tion 14 gives power to Collector to hold 
enquiry. Section 18 statutorily raises cer- 
tain issues and directs the Collector to 
find answers to those upon consideration 
of all relevant matters, A careful look at 
the statutory questions posed for decision 
of the Collector upon enquiry indicates 
amongst others that he thas to consider 
whether any transfer or partition of land 
is made by “the person’ in contravention 
of Section 8, whether the land so trans- 
ferred or partitioned should be considered 
in. calculating the ceiling area under the 
provisions of sub-section (1) of Section 10 
[Section 18 (d). As well he has to consi- 
der whether any land has been acquired 
or possessed on or after the appointed day 
by transfer or by partition by such person 
[Section 18 (e)] and whether any land has 
been acquired on or after the appointed 
day by testamentary disposition, devolu~ 
tion on death or by operation. of law [Sec- 
tion 18 (f)], Now among these. is the ques- 
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tion that calls for consideration by clause 
(d) whether the person whose holding is 
being considered has effected partition in 
contravention of Section 8 and whether 
sub-section (1) of Section 10 should be 
resorted to. The emphasis in the statutory 
question is on the person who acts in con- 
travention of Section 8 while effecting 
either the transfer or partition and not 
against transfer or partition as such. That 
is in keeping with the terms of the Ex- 
planation appended to Section 8 which 
prohibits ‘act of parties’ transferring pro- 
perty inter vivos. If the person was the 
family, then the partition brought about 
by the family or, in other words. by act 
of all those who constituted that family 
would furnish answer to this query to 
find out and none other and upon that 
would. depend whether sub-section (1) of 
Section 10 should be applied. Questions 
at clauses (e) and (f) indicate that such 
person can acquire or come in possession 
of property even after the appointed day 
by transfer or by partition or by other 
modes of disposition, devolution on death 
or ‘by operation of law, and those acquisi~ 
tions will have to be taken into account. 
In other words, these statutory questions 
direct the Collector to take into account 
such acquisition with regard to persons 
who either on the appointed day or even 


thereafter are or become holders of land 


in excess of the ceiling area imposed by 
section 4, Such person may be an indivi- 
dual or group of individuals or a family 
or a joint family as contemplated by law. 
‘This compulsive process of consideration 
of statutory issues would always require 
from time to time the consideration of 
the matter once any person holds land on 
or after the appointed day in excess of 
the ceiling area as determined wunder 
Chapter IJ. There is thus no indication, 
except to the limited extent available in 
Explanation to Section 8, that the agricul- 
tural lands cannot be subjected to parti- 
tion, though in the very nature of things 
partible estates are subject to partition 
and division under the law governing the 
rights of persons in those properties, As 
to why the legislature has not clamped 
down every other modality of effecting 
partitions and as to why it has limited 
that modality by the Explanation. to a 
particular type of partition, is not a ques- 
tion that calls for an answer from Court 
of law. It is for the Legislature to find out 
always appropriate modality to give effect 
to its own schemes. 

28. This is enough to indicate that 
for all purposes Division Bench decision 
in Pralhad’s case 1968 Rev Rul 48 (supra) 
is a binding good law and no reason exists 
to depart from. its dictum. 


29. _ _ Thus it was permissible course 
for Milind, who was a minor, to file a suit 
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for partition, That was not prohibited at 
all. He being a minor, the position of law 
is that it is only wher the Court makes a 
preliminary decree in such a suit filed by 
the guardian, his joint status would stand 
determined and division would follow 
under the decree of the Court. The very 
position of a minor ard the decree made 
by the Court in his interest should ordi- 
narily suffice to uphoid its validity.. If 
collusion has to be traced in cases of 
minor’s property, surely that would call 
for clear proof. Evidence that would be 
sufficient to annul or ignore such decree 
made by Court in minor’s favour will 
have to ‘be searched for. This much should 
be presumed thai the Court acted in the 
interests of the minor and if it is an act 
of the Court, it is difficult to sanction, 
without anything more being on record to 
stamp and brand those actions as collu- 
Sive. In given cases however clear and 
clinching circumstances may answer col- 
lusion. But because certain circumstances 
that agitate suspicion about the bona fides 
of the litigation would not be enough to 
. nullify the effect of such decree made in 
accordance with law. 


30. In the present case, as stated 
earlier, the minor sued by his grandfather 
and eventually the Court made a prelimi- 
nary decree in his favour, In the suit 
inter alia there were strangers joined as 
parties, and there were allegations of 
moral turpitude and waste against the 
Karta of the joint family. There were 
Similar allegations of frittering away of 
the property and thus jeopardising the 
interest of the minor. The suit was not as 
if, between minor son and the father but 
as the decree indicates, there were stran~ 
gers or alienees who were impleaded to 
that suit and they were facing the allega- 
tions that without any legal necessity and 
in a spree of wasteful amoral conduct 
the joint family property had been alie- 
nated, Under such circumstances. which 
are not taken into account by the ceiling 
authorities, it is difficult to accept that the 
preliminary decree made in favour of a 
minor coparcener by the Court should be 
dubbed as collusive. The fact that the 
mother was not joined as a party nor was 
given any share, nor the suit was defend- 
ed by the father, would not be determi- 
native that may raise a cloud of doubt. 
But doubt, however strong, may not re- 
solve in undoing an act which must be 
presumed to be consciously done by the 
Court in the interest of the minor. It was, 
therefore, not right for the ceiling autho- 


rities to hold that any- collusion had ‘been | 


established in the present case. Collusion 
like any other matter can in a given case. 
be answered by circumstantial evidence 


forthcoming from events antecedent, sur- 
rounding. and succeeding to the making 
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or obtaining of a decree, But all that must 
be clear and no other probable inference 
be available, The authorities have clearly 
omitted to take into account that it was 
the Court which must be presumed to 
have acted in the interest of the minor 
that had made decree in the presence of 
the strangers like defendants Nos. 2 to 15 
out of whom only two were absent and 
not represented by counsel. The finding 
that the partition in the suit of Milind 
was collusive is clearly erroneous and in 
fact is based on surmises and not on any 
definite evidence. 


al, As a result of this discussion, 
it will have to be held that joint family 
consisting of Wasudeo and Milind held 
on the appointed day 157 acres 19 gunthas 
of land and was thus bound to file the 
return, As a result of partition through 
Court which was a permissible mode, the 
joint family property ceased to be joint 
on October 13, 1965, ie. the date of the 


institution of Civil Suit No, 344 of 1965 . 


and on that date Milind acquired by par- 
tition half the land and the other half 
was put to the share of defendant No. 1 
Wasudeo including the property transfer- 
red to defendants Nos. 2 to 15 in that suit. 
Thus there came into existence two indi- 
vidual persons in place of family. The 
half of 157 acres 19 gunthas being more 
than the ceiling area of 78 acres, ‘both 
Milind and Wasudeo are liable to file re- 
turns under Section 12 of the Act, having 
got the property in severalty in 1967. The 
proceedings will have to be continued on 
the basis of this partition both against 
Wasudeo the petitioner No, 1 and Milind 
the petitioner No. 2, to find out the ceil- 
ing area which they are entitled to hold 
and the surplus, if any. For this purpose 
and for all other enquiries. the matter 
will have to be remitted back by setting 
aside the impugned order which cannot be 
sustained because of the permissible par- 
tition which has been ignored. 


32. There is yet another point that 
is raised by the present petition. It is con- 
tended that the provisions of the Act and 
particularly the provisions putting em- 
bargo on the right to partition the pro- 
perty which is a right according to the 
learned counsel, available because of the 
provisions of personal law, are all viola~ 
tive of the fundamental rights, particu- 
larly the rights guaranteed by Article 14, 
Article 19 (1) (£) and Article 25 of Part 
III of the Constitution of India. It is fur- 
ther submitted that there was incompet- 
ency in the State Legislature to make the 
law which would affect the personal law 
of the citizen. 


33; The first part of these submis- 
sions does not call for any consideration 
for the Act is under the protection of the 
constitutional umbrella of- 9th- Schedule, 
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item 34, read with an Article 31-B of the 
Constitution of India. 

34. As to the second part, it is dif- 
ficult to accept the contention that there 


is any inroad on personal law. It is suffice 


to observe that the law has been made to 
impose the maximum limit on the ceiling 
of the holding of agricultural land in the 
State and to provide for acquisition and 
distribution of land held in excess of such 
area. That is the purpose and substance 
of the legislation. Only because a person 
happens to be propagating or following a 
particular religion, it cannot be said that 
his right to property is also a religious 
right. Law regarding property can always 
be subject of legislation, As far as pre- 
sent legislation is concerned, it is not in 
dispute that it was reserved for the as- 
sent of the President of India and the said 
assent has been accorded. Thus there is 
no merit in the said submission too, The 
State Legislature was fully competent to 
make laws regarding the land and only 
because certain rights which were for- 
merly enjoyed by a given mode and man- 
ner indicated by personal law are regu- 
lated or modified with regard to enjoy- 
ment and holding of land, it is not a 
legislation that puts any inroad on that 
law nor is a legislation that affects religi- 
ous liberty. That submission too must fail. 

35. In the result, therefore, the 
petition succeeds and is allowed. As indi- 
cated above, the matter will have to be 
remitted to the Special Deputy Collector, 
Akot. dealing with ceiling cases, to find 
out the ceiling area held by Wasudeo and 
Milind in sevéralty. He will proceed to 
determine that question on the basis that 
they got such property by partition in 
1967. The petitioners are directed to ap- 
pear before that authority on March 24, 
1975, and file their returns on the basis 
of their property that came to them in 
the partition. If separate returns have al- 
ready been filed, the Special Deputy Col- 
lector shall hold early enquiry as pres- 
cribed by law and make the declaration, 
if necessary, under Section 21 of the Act. 

36. Though the petition thus suc- 
ceeds, there would be no orders as to 


costs, herein. 
Petition allowed. 
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(A) Maharashtra Zilla Parishads and 
Panchayat Samitis Act (5 of 1962), S. 27 — 
Election petition, filing of — Petition need 
not be filed personally with District Judge 
— Filing petition with Designated Officer 
or the competent Officer valid—AIR 1968 
Bom 259, Overruled. 


Filing of election petition under Sec- 
tion 27 (1) of the Maharashtra Zilla Pari- 
shads and Panchayat Samitis Act person- 
ally with the District Judge or with any 
designated officer is not indispensable. The 
election petition can be filed with the Dis- 
trict Judge or the designated officer or 
with the competent officer of the esta- 
blishment of his office. Further, all the 
ministerial functions of such designated 
functionary can be discharged by him 
himself or through the establishment at- 
tached to his office, 1964 Mah LJ 42; 1965 
Mah LJ (Note) No. 10 and (1960) 62 Bom 
LR 749, Approved; AIR 1968 Bom 259, 


Overruled: AIR 1961 SC 606, Ref; AIR 
1954 SC 210, Dist. (Para 13) 
Cases Referred: Chronological Paras 
1973 AC 546 


AIR 1968 Bom 259 = 1968 Mah LJ 79 


1965 Maha LJ (Note) 10 "10 
1964 Maha LJ 42 = (1963) 65 Bom LR 763 
i 0 


1 
AIR 1961 SC 606 = (1961) 1 Cri LJ 740 i 
1 

(1960) 62 Bom LR 749 = ILR (1960) Bom 
810 10 


AIR 1954 SC 210 = 1954 SCR 892 14 
AIR 1953 SC 357 = (1954) 56 Bom LR 21 
8 


V. G. Palshikar, for Petitioners; R. R. 
Deshpande, for No. 1 Respondent, 


DESHPANDE, J. :— This special civil 
application is referred to this Full Bench 
as it raises a question of some importance 
as to the competency of the Clerk of 
Court of the District Court, and its other 
officers to receive election petitions, in the 
absence of the District Judge on leave, to 
whom the aggrieved person has to apply 
for challenging the validity of election of 
any Councillor under Section 27 of the 
Maharashtra Zilla Parishads and Pancha- 
yat Samitis Act of 1961 (hereinafter re- 


; ferred to as the Act). 


2. Elections to Zilla Parishad of 
Buldana took place on 27th of May, 1972. 
The respondent No. 1 was declared elect- 
ed on 2-6-1972 from the electoral division 
No. 25. The petitioners and two others, 
the voters, challenged the validity of his 
election by application dated 16-6-1972, 
District Judge, Buldana was on leave on 
that date and for sometime thereafter. 
The petitioners therefore lodged three sets 
of separate applications, one with the 
Clerk of Court of the District Court, Bul- 
dana, another with the Civil Judge, Se- 
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mior Division, Buldana, then in charge of 
the District Court in. the absence of the 
District Judge under Section 35 of the 
Bombay Civil Courte Act of 1869, herein- 
after referred to as the Civil Courts Act, 
and the third one with the only Assistant 
Judge in the District posted at Khamgaon. 
On return from leave, the District Judge 
transferred these two applications filed in 
his Court to the Assistant Judge for trial 
under Section 27 (2). All three applica- 
tions were separately numbered and tried 
together. The same were however reject- 
ed on 28-3-1973 on the preliminary point 
that acceptance thereof by any officer 
other than District Judge was legally in- 
competent. 


3. Now candidates at the election, 
or voters, intending to enge such 
election have to “apply to the District 
Judge” under Section 27 (1) of the Act 
within 15 days of the declaration of the 
election results and enquiry thereon is to 
be held under Section 27 (2), by a Judge 
not below the rank of an Assistant Judge 
to be appointed by the Government spe- 
cially or generally. The Assistant Judge, 
Khamgaon is so appointed to try such ap- 
plications under Notification No. G, N, C. 
and R. D. D. No. 1 LVR-1062-Q dated 2-4-~ 
1962. 

4, Mr, Palshikar, the learned Ad- 
vocate for the petitioners, contends that, 
District Judge and the Assistart Judge, 
having been empowered to act under Sec- 
tion. 27 of the Act in their official. canazi« 
ties, as such District and Assistart Judge, 
both the officers and the intending appli- 
cants are entitled to avail of the esia- 
Iblishment attached to their office under 
the Civil Courts Act, for all their ministe- 
rial functions. The applications lodged 
with the Clerk of Court and Civil Judge, 
(Senior Division) in the absence of the 
District Judge thus were valid, 

5. Now Section 27 of the Act is a 
self-contained code dealing with the elec- 
tion disputes. It will be an error to identi- 
fy the District Judge or the Assistant 
Judge either with the District Court over 
which they preside or with the individuals 
who happen to hold these posts at any 
given time. That these officers aci in their 
official capacities admits of no doubt. This 
section or other pravisions of the Act do 
mot provide for any different practice, 
procedure or establishment for discharg~ 
ing their judicial or ministerial Functions 
from the one they follow as such © func~ 
tionaries under the Civil Courts Act, Elec- 
tion Rules are silent on these pcints, Ab- 
sence of any District Judge on a given 
date or for larger period than 15 days, is 
not a rare, unusual or unforeseen pheno- 
mena. Omission to provide for such con- 
tingency by the legislature cannot be said 
to be just accidental. a de 
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6. The words ‘District or Assistant 
Judge’, are not defined under the Act nor 
these’ officers are. the creature thereof. 
District Judge is appointed by the Gov- 
ernor under Article 233 of the Constitu- 
tion in consultation with the High Court. 
The Constitution of his Court is regulated 
by the Civil Courts Act which makes pro- 
visions for ministerial work, i.e, the work 
of the Court over which he presides is re- 
Sulated by the Civil Procedure Code, Le- 
gislature must be presumed to be aware 
of the manner in which such officers are 
required to discharge their official, min- 
isterial and judicial functions as also the 
practice and procedure integrally and in- 
cidentally connected with these offices. 
From the absence of such separate provi- 
sions in the Act for these matters, the Le- 
gislature must be presumed to have in- ` 
tended them to follow the same practice, 
procedure and norms while discharging 
the functions under Section 27 of the Act 
and also intended to make available to 
them the services of the same establish- 
ment placed at their disposal under the 
Civil Courts Act by virtue of their such 
offices. The said establishment is the inte- 
gral and indispensable incident of the 
very offices they hold: Having entrusted 
the election disputes to them by virtue of 
their offices, Legislature must be deemed 
as well to have considered it unnecessary 
and superfluous to make any provision 
for any separate ministerial establishment. 

4. Under Section 40 of the Civil 
Courts Act, Clerk of Court is authorised 
to receive plaint etc, subject to supervi- 
sion and administrative control of the 
District Judge, The High Court has fram- 
ed rules called ‘Civil Manual’ in exercise 
of the powers under Section 39 of the 
Civil Courts Act further elucidating how 
the ministerial functions of the District 
Judge are to be discharged. True, these 
are matters connected exclusively with 
the Civil Court work over which District 
or Assistant Judges are to preside. But 
the District Judge himself is defined, 
under Section 5 of the Civil Courts Act, 
to be the officer who presides over the 
District Court, which under Section 7 
happens to be the principal Court of Civil 
Jurisdiction in the District within the 
meaning of Section 8 (15) of the Bombay 
General Clauses Act of 1904, Such minis- 
terial staff operate as an adjunct to the 
office of the District Judge under the pro- 
vision of Civil Courts Act and the Civil 
Manual framed thereunder. One implica- 
tion, of entrusting the election dispute to 
the officer, ex officio in this set up, is to 
make the existing machinery of his office 
also incidentally available to the officers 
for their ministerial part of the so en- 
trusted election disputes work, and also 
we the litigants for reaching the said 
onicer, aa a | 
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8. In the case of National Tele- 
phone Co. v. Post Master General, report- 
ed in 1973 AC 546, the House of Lords 
held that once a matter, ordinarily not 
cognizable, is entrusted to any Court of 
records for trial, all the ordinary incidents 
of the practice and the procedure of the 
said Court including the right of appeal 
becomes applicable to the said matter 
also. Ratio of this case is approved by the 
Supreme Court in National Sewing 
Thread Co, Lid. v. James Chadwick and 
iBros. reported in 56 Bom LR 21 = (AIR 
1953 SC 357). It is true, the election dis- 
pute in the present case is entrusted to 
the District Judge and the Assistant Judge 
and not to the District Court as such and 
therefore, the question of the incidence 
of right of appeal, being applicable would 
not arise. But entrustment under Sec. 27 
jis to the District Judge ex officio and not 
to the person holding the office, There is, 
therefore, no reason why the basic princi- 
ple underlying the ratio of these cases 
should not apply to the situation here and 
ministerial establishment attached to his 
office should not be available to the Dis- 
trict Judge as also to litigants, as plain 
incidence of entrustment of work to Dis- 
frict Judge in his official capacity. 


9, Mere receipt of the election 
application does not involve any judicial 
or quasi-judicial function. Clerk of Court 
of the District Court was thus competent 
to receive the election application on 
16-6-1972 on behalf of the District as an 
officer of the establishment attached to 
his office in the same manner as he was 
competent to receive plaints etc. for his 
office, The fact that the authority is essen- 
tially meant for the ordinary Civil Court 
work is besides the point. What is rele- 
vant is that he is part of his establish- 
ment, which should be available for the 
functions of the District Judge as such 
District Judge. While discharging his 
functions under Section 27, District or As- 
sistant Judge has no independent exist- 
ence excepting as such office holders. 
Such receipt of applications must ‘be 
deemed to have been valid and legal. The 
fact that the District Judge did not hap- 
pen to return from leave before limita- 
tion expired, or otherwise took some time 
to look into the same or toe take cogniz- 
ance thereof otherwise, is wholly irrele- 
vant, once the applications are found to 
have been delivered to the officer duly 
competent to receive on his behalf as the 
indispensable process of the functioning 
of ‘his office. 


10. Our view. finds some support 
in, at any rate, three decisions of the Di- 
vision Bench of our High Court. In the 
ease of Madhaorao Tatya v. Collector, re- 
ported in 1964 Mah LJ 42, this Court held 
that Section 27 of the Act does not pre- 
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vent such applicant from sending election 
petitions by post. It is however hinted 
therein that such process involves the risk 
of application not reaching the District 
Judge in time. With respect we find our- 
selves in agreement with the former, but 
not with the latter view. In our opinion, 
application cannot become time barred: 
once it is properly addressed to the Dis- 
trict Judge and posted and applicant does 
all in his power to ensure its receipt at 
the place where District Judge is known 
to be available. Applicant cannot have 
control over District Judge or his move- 
ments and his mere absence from the 
place of his work for whatsoever reason 
cannot render the application invalid, 
even if District Judge fails to deal with 
the same or take cognizance thereof, in 
time. In the case of Vinayak v. Sixth 
Joint Civil Judge, reported in 1965 Mah 
LJ (Note) No. 10, application presented to 
the Civil Judge, Senior Division at Nag- 
pur, as per prevailing practice based on 
the Constitution of the Courts under Civil 
Courts Act and the orders thereunder, was 
found to be legal as if received by him on 
behalf of the Civil Judge, Junior Division, 
who alone was competent under the rele- 
vant enactment to receive such election 
petitions. In the case of Hambirrao Bhau- 
rao v. Balisha, reported in (1960) 62 Bom 
LR 749, receipt of election application by 
the office of the District Court for the 
District Judge was found, not to be fatal, 
though irregular. In the view we are tak- 
ing. we are unable to see any irregularity 
erein, 


11. Section 35 of the Civil Courts 
Act enables Assistant Judge, Civil Judge, 
Senior Division or Senior Civil Judge, to 
be in charge of the District Court during 
the absence of the District Judge and. also 
enables him to perform his duties in the 
matter of receiving plaints, appeals ete, 
and ‘the like’. These officers however can- 
not be said to be the part of the ministe- 
rial establishment of the District Judge as 
the Clerk of Court is. Validity, of such 
officers accepting such application, on be- 
half of the District Judge. is open to grave 
doubts. There is much force in the con- 
tention of Mr. Deshpande, learned Advo- 
cate for the respondent that power under 
this section is intended to meet the emer- 
gent needs of regular Court work as dis- 
tinguished from other statutory functions 
of the District Judge, 


12. Mr. R. R. Deshpande, however, 
strongly relied upon the judgment of the 
Division Bench of this Court reported in 
Vasudeo Genu Vartak v. Returning Of- 
eer, 1968 Mah LJ 79 = (AIR 1968 Bom 
259). There the appeals against the orders 
of the Returning Officers were required 
to be. ‘presented’ to the District Judge 
under Section 14 read with Rule 20 under 


— 
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the Act. Office of the District Juige was 
vacant on the relevant date, the incum- 
bent having ‘been transferred and succes- 
sor still having not taken the charge. As- 
sistant Judge in charge accepted the ap- 
peals, But such presentation was found 
by the District Judge while disposing of 
the appeals on merits, to be invalid. The 
High Court in exercise of the powers 
under Articles 226 and 227 reversed the 
decision on merits treating the applica- 
tions to be against the order of the Re- 
turning Officer itself, but upheld the view 
of the District Judge that Assistant Judge 
was not competent to receive the appeals, 
when appellate power was veste under 
Rule 20 in the District Judge as persona 
designata. This view slightly runs coun- 
ter to the views expressed by the other 
Division Benches in the above cases in 
which Judges were found to be acting as 
persona designata but receipt of the elec- 
tion petition by others for them, was not 
found to be faial. That had necessitated 
this reference to this Full Berch. Mr 
Deshpande naturally relies on this case 
and contends that District Judg= under 
Section 27, being a persona designata, ap- 
plications lodged with other officers than 
District Judge were incompetent. 

13. Mr. Palshikar relied on the 
judgment of the Supreme Court in the 
case of Central Talkies v. Dwarka Prasad, 
reported in AIR 1961 SC 606 and contend- 
ed that District Judge, not having been 
appointed in his individual capacity, can- 
not be said to be persona designata. The 
Supreme Court in that case approved of 
the connotation of the word ‘persona de- 
signata’ as given in Osborn’s Concise Law 
Dictionary and held that District Magis- 
trate under the previsions of the U. P. 
(Temporary) Control of Rent and Eviction 
Act, having ‘been appointed in his official 
capacity, was not a persona designata. 
Judged by this test, District Judge or for 
that matter even the Assistart Judge 
under Section 27 of the Act cannot ibe 
said strictly to be persona designata. 
However, this expression also is invari- 
ably used to distinguish specially assigned 
statutory functions from the ordinary 
functions of the officer in question and to 
emphasise their immunity from adminis- 
trative or judicial interference in appeal 
or revision by his superiors in the hier- 
archy of the set-up to which such officer 
ordinarily belongs; and also his disability 
to delegate such statutory functions to 
any one else unless so specifically em- 
powered by the said statuie. This has to 
be so, as any such process is bound to ibe 
inconsistent with the very creation of 
special Tribunal for the purpose, at the 
exclusion of the ordinary Courts. This has 
however nothing to do with ministerial 
functions being discharged by zhe. esta- 
blishment attached to the very office to 
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which such statutory work happens to be 
entrusted in the official capacity. It is dif- 
ficult to imagine of any inconsistency in 
such a situation. Inconsistency may how- 
ever arise if such machinery is availed 
of by him even when the work is entrust- 
ed to the District Judge in his individual, 
as distinct from official capacity. Entrust- 
ment of work to him in that case will be 
as a persona designata in the true sense of 
the term, Even if the District Judge under 
Section 27 is thus considered to be a per- 
sona designata in the above limited sense, 
thet by itself cannot disable him from 
availing of the establishment attached to 
his office as its adjunct, as also the liti- 
gants in availing of it for reaching the 
District Judge and lodging applications 
with him through the Clerk of Court as 
the head of the said establishment. In 
Vasudeo’s case, (AIR 1968 Bom 259) appeal 
was presented to the Assistant Judge. We 
have indicated how Assistant Judge, his 
higher rank notwithstanding, is not the 
part of the ministerial establishment of 
the District Judge Secondly the Supreme 
Court judgment in Central Talkies case 
(supra) also was not brought to the notice 
of the learned Judges and the sense in 
which such designated officers can be held 
to be acting persona designata also did 
not fall for their consideration, The ques- 
tion whether clerk of the Court could 
have accepted the appeal was not consi- 
dered. In fact consideration of this point 
in detail was not necessary in view of 
their decision on merits. Vasudeo’s case 
is thus distinguishable, Even so, the case 
does lay down that appeal could have 
been presented only to the District Judge. 
We do not think this to be correct. With 
respect, we prefer the view of the Divi- 
sion Benches referred to in earlier cases 
on this point to the view expressed in 
Vasudeo’s case (supra) and hold that filing 
of such election petitions with any such 
designated officer personally alone is not 
indispensable. It can be filed with the Dis- 
trict Judge or the designated officer or 
with the competent officer of the esta- 
iblishment of his office. We also further 
hold that all ministerial functions of such 
designated functionary can be discharged 
by him himself or through the establish- 
ment attached to his office. With respects, 
we also broadly approve of the reasoning 
of the Division Bench, expressed in the 
referring order dated 31-1-1975. 

14. Mr, Deshpande then relied on 
the judgment of the Supreme Court in the 
case of Jagan Nath v., Jaswant Singh 
(AIR 1954 SC 210) and contended that 
rights under the election are creatures of 
the Statute and petitioners cannot tbe per- 
mitted to travel ‘beyond the said law to 
enforce any such statutory rights. There 
cannot be any quarrel with this proposi- 
tion. But question of travelling beyond 
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the election law, does not arise in this 
ease once it is held that power to accept 
such applications by the Clerk of Court 
in this case is the incidence of functions 
being entrusted to District Judge in his 
official capacity, In our opinion, the As- 
sistant Judge was in error in holding that 
the election petitions were not properly 
presented. 

15. In this view of the matter, this 
application deserves to be allowed, The 
rule is made absolute, The case will now 
be remanded to the Assistant J udge, 
Khamgaon for disposal in accordance with 
law, The Assistant Judge will dispose of 
these matters as early as possible. In the 
circumstances of this case, there will ‘be 


no orders as to costs. 
Petition allowed. 
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(NAGPUR BENCH) 7 
LALIT, J. 
Gendu Bhiosan Lokhande, Petitioner 
v. Shamrao Akaji Lokhande, Respondent, 
Civil Application No. 212 of 1975, D/- 
7-8-1975. 


(A) Bombay Tenancy and Agricultu- 
ral Lands (Vidarbha Region) Act (99 of 
1958), S. 114 — Appeal — Limitation — 
Computation of — Decision given by Teb- 
sildar at a place which was not the regu- 
lar ofice — Limitation begins from the 
date of communication of decision appeal- 
ed against — Appellant entitled to exclu- 
sion of time required for obtaining certi- 
fied copies of judgment — (Limitation Act 
(1908), S. 12). (Paras 3, 4) 


A. M., Gordey, for Petitioner; V. M. 
Kulkarni, for Respondent. 


ORDER :— The respondent filed an 
application against the petitioner under 
Section 100 (2) of the Bombay ‘Tenancy 
and Agricultural Lands (Vidarbha Re- 
gion) Act, 1958, for a declaration that the 
petitioner was not a tenant. In these pro- 
ceedings an order was made on July 26, 
1973 by the Additional Tahsildar, Bala~ 
pur, holding that the petitioner was not a 
tenant of the concerned land. This deci- 
sion was communicated to the parties on 
July 31, 1973. The petitioner filed an ap- 
peal on October 9, 1973 challenging the 
decision of the Additional Tahsildar. The 
appeal filed by the petitioner came up for 
disposal before the Sub-Divisional Officer, 
Balapur, who by his order dated January 
31, 1974, held that the appeal was barred 
by limitation. He, therefore, disallowed 
the petitioner’s appeal, The petitioner fil- 
ed a revision application before the Maha- 
rashtra Revenue Tribunal. However, that 
Be ee ee 
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application also came to ke dismissed on 
September 30, 1974. The petitioner has 
filed the present application challenging 
that decision. 


2. The only question in this matter 
is whether the appeal filed by the peti- 
tioner before the Sub-Divisional Officer, 
Balapur, was within limitation or not, 

l 2. The dates relevant for the con- 
sideration of the question of limitation are 
these : The decision of the Additional 
Tahsildar was given on July 26, 1973. The 
decision was communicated on July 31, 
1973 and the appeal was filed on October 
9, 1973. In this petition the petitioner has 
made a specific averment that he required 
11 days for obtaining the certified copies 
of the judgment of the Additional Tahsil- 
dar. In the return filed on behalf of the 
respondent, there is no denial of this 
averment. When the petitioner filed a re- 
vision application before the Maharashtra 
Revenue Tribunal, he had made a specific 
statement that he required 11 days for 
obtaining the copies of the judgment. Mr. 
Gordey, the learned advocate appearing 
for the petitioner, submits that if these 
11 days required for obtaining the copies 
are excluded, the appeal is well within 
limitation. Section 114 of the Bombay 
Tenancy and Agricultural Lands (Vidar-~ 
bha Region) Act, 1958 provides a period 
of limitation of 60 days for filing an ap- 
peal, It also provides that the provisions 
of Section 12 of the Limitation Act would 
apply to the filing of an appeal and an 
application for revision. Under Section 12 
of the Limitation Act the days required 
for obtaining certified copies of the judg- 
ment against which an appeal is to be fil- 
ed are excluded while computing the days 
for limitation. It, therefore, follows that 
the petitioner is entitled to 11 days. His} 
appeal filed on October 9, 1973 cannot be 
barred by time, In view of the fact that 
the statement made by the petitioner in 
this petition are not denied and there is 
no other statement made on behalf of the 
respondent to challenge the statement of 
the petitioner, it will follow that the peti- 
tioner required 11 days for obtaining the 
copies. The appeal will, therefore, be 
within limitation. 

4. Mr. Kulkarni, the learned ad 
vocate for the respondent has argued that 
the limitation will have to be computed 
from July 26, 1973, which is the date of 
decision. He argues that the parties were 
given. intimation of the date of decision 
and, therefore, the limitation would really 
start from July 26, 1973. It is not possible 
to accept this statement of Mr. Kulkarni. 
The decision was given at Ural, which is 
not the regular office of the Additional 
Tahsildar. Even the Sub-Divisional Officer 
found that as the decision was given at 
Ural the period of limitation would start 
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from July 31, 1373, which is the date of 
communication of the result. If the limi 
tation starts from July 31, 1973 and if 
days are excluded, the appeal would ‘ba 
clearly within limitation. Mr. Kulkarni 
wanted to argue that in the judgments of 
the Sub-Divisional Officer and also of tha 
Maharashtra Revenue Tribunal there is 
foo reference to the fact that 11 days were 
required for obtaining the copies. It may. 
be that there is no such reference How-< 
ever, as already noted above, since I ac- 
cept the petitioner's statement that 11 
days were required for obtaining the 
copies, it has to be held that the appeal 
filed by the petitioner was within the sta- 
tutory period of limitation: It, therefore, 
could not be disallowed by the Sud-Divi- 
sional Officer. The decision of the Sub- 
Divisional Officer and the Maharashtra 
Revenue Tribunal is, therefore, clearly 
wrong and will have to be set aside. 

5. I, accordingly, set aside the de- 
cisions of the Sub-Divisional Officer and 
the Maharashtra Revenue Tribunal and 
send the appeal back te the Sub-D:vision- 
al Officer, Balapur with a direction that 
the appeal should be registered. The Sub- 
Divisional Officer will hear the appeal on 
merits in accordance with law. The rule is 
made absolute. In the circumstances of 
tthe case, there will be no order as to costs, 

Application allowed. 
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MASODEKAR AND DIGHE, JJ. 

Babarao Govindrao Shirbhate and 
others, Petitioners v. The Collecter, Am- 
ravati and others, Respondents. 

Special Civil Application No. 174 af 
1975, DJ- 7-7~1975. 

(A) Constitution of India, Art. 226 — 
Successive writ petitions — Earlier peti- 
tion challenging co-option of Councillors 
to Municipality dismissed by a Division 
Bench by a speaking order — Filing of 
successive petitions before the co-crdinate 
division of the same High Court — Pro- 
priety, 

Qnee the High Court by its co-ordi- 
nate division rejects a cause by a speak- 
ing order it would not be a correct exer- 
cise pf the power while sitting in equal 
authority to entertain “causes thal may 
affect the finality of the earlier orders and 
raise possibility of conflict of judicial de- 
cisions in the same Court. 

The judicial propriety in such mat- 
ters requires to uphold the orders made by 
fhe co-ordinate division of the Higa Court 
and not to permit any circumvention 
Thereof by successive writ petitions. This 
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is more so when there is identity of cause 
and similarity in the relief sought from 
the Court, Ti (Paras 11, 12} 
_ The earlier order made by the Divi- 
sion Bench of the High Court clearly indi- 
cated that the cause was the same and 
petitioners therein which included peti- 
tioner No. 1 in the fresh. petition had chal- 
lenged the process of co-option almost on 
the identical grounds. The petition was 
dismissed by a speaking order and after 
hearing, The reasons that weighed with 
the Court were that necessary parties 
were not joined and as the process of 
constitution of the council was being de= 
layed, it was not proper to permit joinder 
of parties and that request was expressly 
rejected. It was also pointed out that peti- 
tioners. could agitate their grievances in 
the forum prescribed by the statute under 
which they were claiming the relief. 

Held that entertaining fresh petition 
wherein the defect of non-joinder was re- 
moved and some other additional parties 
had arrayed themselves in the same cause 
and title would clearly lead to circum- 
venting what was held by the High Court 
earlier and to allow such attempt would 
be an abuse of the process of the Court. 
Moreover the ground that prevailed with 
the Bench that constitution of the Coun- 
cil was being delayed and that parties 
should follow the statutory remedy pro~ 
vided for when the permission to add par- 
ties was refused, would have to be annul- 
led in the later petition for entertaining 
the challenge which would tend to indi- 
cate nonetheless disharmony and conflict 

in exercise of co-ordinate jurisdiction. 
(Paras 10, 11) 


Cases Referred: Chronological Paras 


(1975) Spl. Civil App. No. 1 of 1975, D/~ 
13-2-1975 (Bom.) 

AIR 1971 SC 1005 

ATR 1970 SC 898 = (1969) 2 SCR 824 

AIR 1965 SC 1150 = (1965) 1 SCR 686 

AIR 1961 SC 1457 = (1962) 1 SCR 574 

AIR 1955 SC 481 = (1955) 2 SCR 22 

AIR 1953 Cal 542 = 57 Cal WN 421 

(1899) 1 QB 852 = 68 LJQB 599 

(1888) 13 AC 241 = 57 LJQB 313 

V. R. Manohar and J. P. Pendse, for 
Petitioners; M. M, Qazi, Addl. Govt. Plea- 
der (for Nos, 1, 10) and Advocate General; 
K. H. Deshpande (for Nos, 2 and 3); R. S. 
Padhye and R. G. Deshpande (for Nos, 4 
and 8): V. G. Gokhale (for Nos, 6 and 7); 
C. G. Madkholkar and V. C. Daga (for 
Nos 5 and 9): B. A. Udhoji (for No. 5), 
for Respondents. 

MASODKAR, J.:— By the presenf 
petition the petitioners seek reliefs inter 
alia that the co-option of Councillors to 
the Amravati Municipal Council which 
met to co-opt six Councillors on Decem-~ 
ber 30, 1974, should be declared illegal 
upon finding that the rejection of the no- 
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mination of the petitioners Nos, 2 to 5 for 
that co-option is vitiatéed being arbitrary, 
mala. fide as well lacking in authortiy.. in: 
law relevant for that purpose, We may 
mention that in the prayer there is also a 
challenge to the legality of the provisions 
of Section 9 (1) of the Maharashtra Muni- 
cipalities Act, 1965 and it is prayed that 
it should be declared ultra vires. Peti- 
tioner No, 1 seeks to approach this Court 
mainly as the elected councillor of the 
said Municipal Council while others rest 
their right upon the fact they were duly 
nominated candidates for co-option and 
feel aggrieved ‘by the decision taken ‘by 
the respondent No. 2 acting as Presiding 
Authority in rejecting their nominations 
on the ground that they lack the qualifi- 
cation or otherwise are not eligible under 
Section 9 of the Act to be the co-opted 
Councillors. The procedure with regard to 
co-option is regulated by the Maharash- 
tra Municipal Council (Co-option. of Coun- 
cillors) Rules, 1967 which prima facie per- 
mits calling for nominations, its scrutiny 
by the presiding authority and further 
voting by single transferable vote system. 
Petitioners claim that the co-option has 
been brought about in disregard and in 
violation of these rules. 


2. Now few facts which are not in 
dispute and necessary fo state for the 
punpose of our present premises are that 
the constitution of the Amravati Munici- 
pal Council was taken up by holding an 
election of 60 members in November 1974 
under the provisions of Maharashtra Mu- 
mnicipalities Act, 1965. Section 9 requires 
and contemplates co-option of. member. 
Initially a notice of meeting as required 
by Section 9 (1) of the Act to co-opt 6 
members to the Council was issued on De- 
cember 19, 1974 and process of co-option 
was completed in the meeting of Decem- 
per 30, 1974. For the purpose of this co 
option nominations were called for and 
in the scrutiny the presiding authority, 
respondent No. 2 rejected the nominations 
of Sarvashri B, S. Pund (petitioner No. 2), 
S. B, Nagar (petitioner No. 4), K. M. Joshi, 
Afsal Hussain and G. L. Mudgal (petition 
er No. 3). After withdrawal, 6 persons 
remained in the field and they were dec- 
lared without any voting to have been co- 
opted. It may be mentioned that petition~ 
ers do enge the motives of respon~ 
dent No. 2 in adjourning the meeting ear~ 
lier called and further challenge the cor- 
rectness of the proceedings as recorded, 


3. Special Civil Application No. # 
of 1975 was immediately filed in this 
Court on January 1, 1975, challenging all 
these steps and eventual process of eos 
option and we get from the record of that 
petition that as many as 25 councillors in- 
cluding present: petitioner No..1 were the 
petitioners in. that petition. That petition 
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(Snl. Civil Appin, No. i.of 1975 (Bam), 

Prabhakar v. Collector, Amravati): came 
up for hearing eventually and the. Divi- 
sion Rench of this Court (Chandurkar and 
Dharmadhikari, JJ.} by its order of 13-2- 
1975, dismissed the same holding that no 
relief could he given in the said petition. 
for m that co-opted Councillors. whe were 
entitled to justify co-option on all possi- 
ble grounds were not made parties there- 
to. It appears from that order that request 
was made to grant time to foin the to- 
opted Councillors as parties to. the peti- . 
tion ‘but the Court specifically refused the 
same. It was pomted out there that the 
said: petition has been. pending since Janu- 
ary 1975 and since the holding of elec- 
tions of the Councillors considerable time 
had elapsed and the council is not being 
duly constituted, such a belated prayer 
eannot be granted, It was alsa observed 
that aggrieved petitioners had. also am: al- 
ternate remedy of the petition as provid 
ed by Section 21 of the Maharashtra Mu~ 
nicipalities Act, In the result, therefore, 
the Division Bench of this Court discharg- 
ed the rule in that matter. which raised 
substantially the same challenge that is 
mow being agitated: before us once again 
in the present petition Hi camet be dis- 
puted that fhe present petitioners are 
seeking the same said relef which was 
substantially sought in the earlier peti- 
tion, though by 25 Councillors, the petis 
tioner No. I in the present petition being 
also the petitioner there. To the present 
petition other Councillors whe were petix 
tioners in earlier petition are not parties, 
so also all those who participated in the 
meeting of co-option. Respondents array- 
ed including the persons duly declared as 
co-opted being respondents Nos 4 te F 
As indicated above pre ieee being additional 
prayer in the present petition regarding 
the vires of Section 9 of the Act, State is 
added as party-respondent No. IO 

4. Im the return ‘an. objection is 
raised on ‘behalf of respondent No. 3 andi 
also other respondent to the tenability of 
such a petition: raising the same challenge 
under Article 226 of the Constitution be- 
cause of the earlier dismissal of the peti- 
tion filed for the same said: relief It is 
specifically stated that the petitioners Nos. 
2 to 5 were not only aware of the earlier 
proceedings but were assisting in its. pro- 
secution in this Court. It is submitted that 
in fact the earlier petition was identical 
and ‘based on same cause and title and 
sought identical reliefs and its dismissal 
wie ground is fatal to the present DE» 
Th. 


5. We will briefly indicate the ap- 
proach of the learned. counsel appearing 
for the petitioners to the question of ten 
ability of such a petition agitating inter 
aka the same sat cause.. Ma. Manohar 
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urges that the right of the petitioners Nos. 
2 to 5 to get relief and as such to file the 
' present petition is an independent right, 
not affected ‘by the right that was agitat- 
ed by the 25 Councillors and as such nei- 
ther the doctrine of res judicata nor its 
general principles are attracted. This is 
more so for the. decision of the earlier 
writ petition was not on merits but be- 
cause of the improper constitution of the 
petition itself, the defect being non-join- 
der of necessary parties. Apart from this 
the learned counsel submits that the juris- 
diction of this Court which is itself dis- 
cretionary and equitable under Article 
226 of the Constituticn is not fettered by 
rules of technicalities. The learned coun- 
sel further submits that neither there is 
any principle nor policy that should 
stand in the way of the petitioners fpe- 
cause according to him, here is a case 
where want of jurisdiction on the part of 
the Presiding Authority is patent, It is 
urged that after all, the earlier petition 
failed ‘because of a defect of technical na- 
ture and that should not be treated as an 
obstacle for entertaining the present peti- 
tion, Learned counsel suggests that by re- 
fusing to interfere we would permit ille- 
galities to penpetrate in the affairs of 
public authority and its constitution. Upon 
clear considerations it is submitted that 
the presiding authority herein has mani- 


pulated statutory process to the advantage: 


of a given party in power. It is further 
urged that there is a possibility to uphold 
the challenge that Section 9 being ultra 
vires, there being no guideline legislative- 
ly laid down to determine the so-called 
special knowledge spoken to by Section 9 
itself He submits that by a look at the 
record the arbitrariness of the decision 
brought before this Court will be fully 
demonstrable, In such cases where there 
is a lack of jurisdiction and further where 
it is possible to strike down the action as 
being arbitrary and mala fide and further 
more when the statute itself may ‘he 
found upon scrutiny to be infirm, the sub- 
mission proceeds that the rule of techni- 
eality should not stand in the way of giv- 
ing relief to the petitioners like the pre- 
sent ones. As to the conduct of the peti- 
tioners Nos, 2 to 5, ihe learned counsel 
explains that their cause was already sub 
judice in the earlier petition and i 

Court should not treat that conduct as 
either giving rise to acquiescence on their 
part or inferring lackes against them. Ac- 
cording to him, there is no case of delay 
as the petition is filed almost within few 
days after the dismissal of the earlier pe- 
tition. For the proposition that patently 
there is lack of jurisdiction in the Presid- 
ing Officer, the learned counsel has-relied 
on: two English decisions and the decision 


of the Calcutta High Court in Ahmed Hos- 
gain v. Aswani Kumar (AIR 1953 Cal 542), 
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wherein those decisions have been refer- 
red being Johan Pritchard v. Mayor, Al- 
deermen and Citizens of the Borough of 
Bangor ((1888) 13 AC 241) and MHarfoed 
v. Linskey ((1899) 1 QB 852). He has fur- 
ther relied on the decision of the Supreme 
Court on the principle of res judicata, be- 
ing Daryao v. State of U. P. (AIR 1961 
SC 1457) and Aditya Kumar Singh v. 
Principal, Medical College, Ranchi, (AIR 
1971 SC 1005), 

6. As against this, Mr. Deshpande 
learned counsel appearing for the respon- 
dent No. 3 urged that on the general prin- 
ciple applicable on the basis of the doc- 
trine of res judicata petitioners have no 
right to approach this Court once again. 
He relies on the observations of the ear- 
lier decision of the Division Bench to 
point out that it was a dismissal proper 
by a speaking order and further he relies 
on the conduct of the present petitioners 
who could have impleaded themselves as 
parties but took their chance by. waiting 
outside the arena of litigation. According 
to the learned counsel, it will neither fur- 
ther ends of justice nor any principle of 
public policy to entertain such successive 
challenges only because for submissions 
are made taking some more additional 
grounds. The learned counsel has relied 
on the decisions of the Supreme Court in 
Madho Das v. Mukand Ram (AIR 1955 sc 
481), Devilal v. Sales Tax Officer (AIR 
1965 SC 1150) and Tilokchand v. H. B 
Munshi (AIR 1970 SC 898). 


7. After giving our careful consi- 
deration to the submissions made, we feel 
it difficult to overlook the conduct of the 
present petitioners and the logical results 
likely to follow upon the propriety of 
entertaining such successive petitions hav- 
ing identical interest and same said chal- 
lenges. Undoubtedly, the jurisdiction con- 
ferred under Article 226 is an equitable 
one and its exercise discretionary. Even- 
tually the conduct of party seeking relief, 
infringement of right complained of, 
availability of alternate remedy along 
with questions of propriety do have its 
own importance, Although such fetters of 
given doctrines may not affect jurisdiction 
in appropriate cases brought before this 
Court to do justice, judicial propriety de- 
mands that we do not disrupt the pattern 
of uniform, harmonious and final adjudi- 
cation in matters brought before us, 


8. Firstly in this we feel right in 
emphasising that our processes of writs 
amongst others be not subjected to abuse 
by litigants sleeping over their rights 
quietly as the cause itself is entertained 
and is being decided. Secondly and fur- 
ther more we must not create a situation 
while exercising our co-ordinate jurisdic- 
tion with other Division Benches of this . 
Court which will have a semblance of ` 


f 
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entertaining a cause which for a given 
reason the other Bench by a speaking 
order declined to entertain. Lastly it 
should. be impermissible course in the ad- 
ministration of justice to permit parties to 
circumvent the decisions of this Court by 
resort to independent petition on the same 
cause without leave heing given therefor 
and without challenge to the same in 
higher forum, which in substance would 
. be tantamount to judicial review of the 
decision of one Bench by another Bench. 
We take these principles implicit and in- 
here in this equitable and extraordinary 
jurisdiction. Comity between co-ordinate 
divisions of Court above all commends to 
follow the collision-free course so that 
administration of justice has a real look 
of uniformity and life of unison. 


9. We feel that because of all 
these reasons and also looking to the con- 
duct of the petitioners that brings out 
purposeful laches and unexplained delay, 
it would be proper exercise of discretion 
not to entertain the challenge nor enter 
upon the merits of the present matter. 


10. Now a closer scrutiny of the 
earlier order made by the Division Bench 
of this Court (supra) clearly indicates that 
the cause was the same and petitioners 
therein which included petitioner No. 1 
herein had challenged the process of co- 
option almost on the identical grounds. 


The petition was dismissed by a speaking . 


order and after hearing. The reasons that 
weighed with the Court were that neces- 
sary parties were not joined and as the 
process of constitution of the Council was 
being delayed, it was not proper to per- 
mit joinder of parties and that request 
was expressly rejected. It was also point- 
ed out that petitioners could agitate their 
grievances in the forum prescribed by the 
statute under which they were claiming 
the relief. The total result of this order, 
to our mind is, to direct the parties to 
have the remedy provided by the Act and 
refuse to entertain a petition in spite of 
their readiness to cure the defect of non- 
joinder of parties because of the fact that 
constitution of the statutory Council was 
likely to be further delayed. 


11. Needless it is to state by en- 
tertaining the fresh petition wherein the 
defect of non-joinder is removed and 
some other additional parties have array- 
ed themselves in the same cause and title 
would clearly lead to circumventing what 
was held by this Court earlier and to 
allow such attempt would in our view be 
an abuse of the process of this Court. 
Moreover the ground that prevailed with 
the Bench that constitution of the Coun- 
cil was being delayed and that parties 
should follow the statutory remedy pro- 
vided for when the permission to add 
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parties was refused, will have to be annul- 
led in this petition for entertaining the 
challenge and that in our view would tend 
to indicate nonetheless disharmony and 
conflict in exercise of co-ordinate juris- 
diction. Question is not, what we would 
have done while presiding over that 
Bench but question is where lies the inte- 
rests of judicial harmony which must of 
necessity he zealously guarded and which 
has all its juridical roots in public policy 
in this regard, In substance we would by 
entering the controversy in the circumst- 
ances doing what could alone -be done 
only by exercise of powers of review for 
which neither there is any ground nor any 
appeal to us. Only because another Divi- 
sion Bench (Deshmukh and Lalit, JJ.) of 
this Court issued rule in this petition it 
does not follow that these principles are 
not available to us. Non-dismissal of the 
petition at that stage does not involve the 
result that the matter once decided is 
open to review on merits and must be so 
examined. We would only observe that 
once this Court by its co-ordinate division 
rejects a cause by.a speaking order it 
would not be a correct exercise of our 
power while sitting in equal authority to 
entertain causes that may affect the fina- 
lity of the. earlier orders and raise possi-| 
bility of conflict of judicial decisions in’ 
the same Court. Neither on the count of 
compunction nor because of any inbuilt 
compulsion some other approach is indi- 
cated, We would, therefore in our discre- 
tion prefer to refrain from retreading 
upon the cause which is no more virgin 
under the facts and circumstances herein 
obtaining, 


12. Though we were addressed on 
both sides on the applicability of doctrine 
of res judicata and its general principles 
and were referred to the decision stated 
supra, we are not inclined to consider the 
same as we have indicated above that 
judicial propriety in such matters require 
us to uphold the orders made by the co- 
ordinate division of this court and not to 
permit any circumvention thereof by such 
successive writ petitions. This is more so 
when there is identity of cause and simi- 
larity in the relief sought from the Court. 
Suffice it to observe that had we been 
called upon to apply the doctrine of res 
judicata upon its closer scrutiny we might 
have ‘been inclined to hold in favour of 
the petitioners that the same doctrine is 
not strictly available as far as the parties 
arrayed as petitioners ‘being Nos. 2 to 5 as 
well the newly added party-respondents, 
being Nos. 4 to 9. In the matter of asser- 
tion. of right and its cause every one of 
the petitioners now before us will have to 
be independently considered and the doc- 
trine would not be answered except as far 
as the petitioner No. 1 is concerned. Mere 
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defect in the frame of the petition such as 
that of non-joinder of necessary ‘parties 
and refusal on that count to interfere, 
would not be a decision on merit and thus 
such disposal would prima facie be out of 
the bar of res judicata or its principles in 
writ matters, We wish to make it clear 
that these observations have become ne- 
cessary only because we were addressed 
by parties in that regard, though we do 
not propose to express ourselves finally 
on this topic. 

13. In our view, the ends of judi- 
cial propriety in the matter of such suc- 
cessive petitions filed in writ jurisdiction 
would be sufficiently subserved by dis- 
charge of rule and expressly discourag- 
ing such attempts. 


14. AS We must, we may now pro- 
ceed to examine the conduct of the peti- 
tioners who seek to be the relatore of the 
writ of this Court. That question too t 
closely knit with the propriety of enter- 
taining causes in this extraordinary juris- 
diction and ends of justice in that regard. 


15. As far as petitioner No. 1 is 
concerned, his conduct with regard to the 
steps in procedure and the proceedings 
before this Court stands already adjudi- 
cated by the earlier decision of this Court 
wherein his petition along with others 
was found to be defective and Jeave to 
add additional parties was refused direct- 
ing him to the remedy of filing the peti- 
tion under Section 21 of the Maharashtra 
Municipalities Act, 1965. As far as the 
conduct of petitioners Nos. 2 to 5 is con- 
cerned, there is nothing better. In the affi- 
davits filed in reply to the petition, the 
respondents have specifically stazed that 
out of these petitiorers, petitioner No. 2 
Mr. Bhaurao Pund and petitioner No, 4 
Mr, Sheochandra Nagar had been actively 
instructing the counsel in the earler peti- 
tion and that all the petitioners Mos. 2 to 
5 were appearing in court along with 
Municipal Councillors who were the peti- 
tioners in the earlier petition. These aver- 
ments have not been denied and no coun- 
ter~affidavit has been filed on behalf of 
the petitioners Nos. 2 to 5. We, there- 
fore, take it that these petitioners Nos. 2 
to 5 were not only aware of the earlier 
proceedings but were in fact participating 
along with the petitioners therein though 
they did not think it fit to join themselves 
as the proper petitioners, Their complaint 
is in substance relating to the dezision of 
the Presiding Authority in rejecting their 
nominations on 30th of December, 1974. 
From then onwards, by themselves, they 
did not feel aggrieved and did not seek 
any relief by filing any petition before 
this Court, Though they were sa partici~ 
pating in the earlier petition, they chose 
to stand ‘by and waited and allowed that 
petition to take the course it has taken as 
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indicated above. The only inference that 
can be drawn from the -coriduct of the 
petitioners Nos. 2 to 5 is that they slept 
over their remedy all along and that they 
did not move with purpose at least in the 
process of earlier petition and allowed it 
to frustrate. Furthermore their attempt 
to file present proceedings after the dis- 
missal of earlier one is an attempt to cir 
cumvent the decision already reached. 
Similarly their conduct clearly suffers 
from laches and the present cause too is 
affected by unexplained delay. It was 
faintly suggested for the petitioners that 
they might be awaiting the decision of 
the earlier petition and the period taken 
by those proceedings should not be taken 
into account while considering the delay. 
It has to be observed that such stand is in 
fact self-contradictory on the showing of 
the petitioners themselves, On the one 
hand they are trying to assert apart from 
the earlier proceedings, their independent 
right to approach this Court and seek 
their remedy and when the question of 
delay comes, on the other they want to 
rely on the time exhausted by the earlier 
proceedings This trite antilogy speaks 
volumes as far as the conduct of these 
petitioners with regard to the present 
proceedings is concerned. The only rea~ 
sonable inference that can be drawn from 
the facts and circumstances available to 
us is that these petitioners Nes. 2 to § 
had not been zealous about their so-called 
right nor felt aggrieved by the decision 
of the Presiding Authority until the ear~ 
lier petition was dismissed. Both on the 
ground of undue delay as well because of 
laches the petitioners Nos. 2 to 5 are not 
worthy relators of any relief from this 
Court under Article 226 or Article 227 of 
the Constitution under which they have 
purported to move the present petition. 
The right to move this Court in this 
extraordinary jurisdiction is not a right of 
course. In every case that arises within 


_ this jurisdiction it will be legitimate en- 


quiry as to whether the cause suffers from 
undue and unexplained delay and what is 
the conduct of the petitioners who seek 
the remedy. In this regard we have no 
doubt that the petitioners Nos, 2 to 5 
have little to satisfy us on ‘both these 
eounts. The decision to reject their nomi- 
nation was taken as back as December 
1974 and their petition has been filed on 
17th of February 1975. But for the in- 
junction in the earlier proceedings, the 
names of the co-opted Councillors would 
have been gazetted and the Municipal 
Council would have been fully constitut- 
ed. Even the remedy under Section 21 
would have ‘been available upon the 
gazette notification to everyone concern- 
ed. That provision also requires the peti- 
tioners therein to move the election peti» 
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tion within a period of ten days from 
such -notification. That shows that even 
the policy underlying the parent statute 
under which the petitioners are asserting 
the right requires challenges to ibe 
brought before the Court within shortest 
possible time, This policy cannot be over- 
looked while considering the petition fil- 
ed after about 1 1/2 months. We should 
be loath to consider such a petition which 
ought to have been filed expeditiously. 
Looking to the provisions of the statute 
and under the circumstances, therefore, it 
would not be a proper exercise of discre- 
fion fo encourage such filing of petitions. 


16. By deciding to so discharge the 
rule issued in the present petition for the 
reasons indicated above, we do not think 
that the petitioners are being subjected to 
any grave injustice or unforeseen hard- 
ship with regard to their grievance. In 
fact under the provisions of the Maha- 
rashtra Municipalities Act, 1965, an effi- 
eacious remedy to ventilate such chal- 
lenges has itself been provided for. It is 
clear that the underlying legislative an- 
xiely under the provisions of that Act ap- 
pears to be that the process of election 
once started should as far as possible be 
allowed to take its own course without 
any judicial intervention and the chal- 
lenge should be only in the forum provid- 
ed for by the provisions of that Act. 
However, it is undoubtedly well establish- 
ed that the remedies provided by the Con~ 
stitution under Article 226 or under Arti- 
cle 227 are not nor can be barred ‘by-the 
provisions of such statute. But the Court 
called upon to exercise its constitutional 
power can always take into account the 
fact that the petitioner does have efficaci- 
ous remedy provided by the law under 
which the grievance is set up. We are not 
unmindful to the fact that before such a 
forum the petitioners may not be in a po- 
sition to assail the validity of the provi- 
sions of Section 9 of the Municipalities 
Act, but we have our doubts whether 
having asserted right under that provi- 
sion petitioners would at all be entitled to 
make such challenge, Whatever that may 
be, this is by itself no reason to hold that 
by refusing to interfere in the present 
petition petitioners are without remedy or 
are subjected to process that tends to be 
onerous or inequitable. The substantial 
relief for which the petitioners filed the 
petition is directed against the decision of 
the Presiding Authority rejecting their 
nomination and the validity of that can 
well ‘be gone into under the provisions of 
Section 21 of the said Act. In the sum, 
therefore, we hold that neither in princi- 
ple nor under any policy the present peti- 
tion can be entertained after the dismis~- 
sal of the earlier petition arising out of 
the same cause, 
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17. We thave also found that the 
conduct of the petitioners suffers from 
laches and the present petition to this 
Court is unduly delayed, Taking the view 
in this manner, we discharge the rule 
though we direct that the parties shall 
bear their own costs, 


n 18. As a result of this, the interim 
injunction granted on 18-2-1975 will stand 
vacated, p 

19. Leave to appeal to Supreme 
Court was sought by one of the petition- 
ers along with a prayer that the period of 
interim injunction should at least be ex- 
tended by three weeks. We are unable to 
grant either of the prayers. The leave is 
refused, 


Petitions dismissed. 
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(NAGPUR BENCH) 
DHARMADHIKARI AND LALIT. JJ. 


Pandurang Ganpatrao Welekar and 
others, Petitioners v. The Sub-Divisional 
Officer, Nagpur (with powers of Collector, 
under Land Acquisition Act) and others, 
Respondents, 

Civil Application No. 738 of 1970 D/- 
4-7-1975, Ü pR 


(A) M. P. Land Revenue Code (2 of 
1955), S. 226 (2) — Land acquisition pro- 
ceeding for abadi — Enquiry — Modes of 
— Enquiry of judicial nature not obliga- 
tory — Enquiry cannot be challenged on 
ground that personal hearing not given. 


In a land acquisition proceeding for 
extension of abadi under S. 226 (2) of the 
Code the State Government has only to 
find out whether an unoccupied land is 
available or not, It is not obligatory under 
S, 226 (2) that the parties should be heard 
and enquiry of judicial nature should be 
conducted. (Para 5) 


Where enquiry under S. 226 (2) start- 
ed since long time and had gone through 
various stages and necessary requirements 
of spot inspection were also gone through, 
it could not be said that the petitioners 
were not properly heard. (Para 5) 


(E) Land Acquisition Act (1894), S. 4 

—- Decision of Government that certain 

land was not suitable for acquisition — 

Decision based on evidence — Decision 

cannot be challenged in revision on 
ground that other land was available. 

(Para 6) 


V. V. Deo, for Petitioners; M. B. Mor, 
Asstt. Govt. Pleader, for Respondents. 

LALIT, J.:— This petition seeks to 
challenge the two notifications under the 
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Land Acquisition Act. The first challenge 
is to the notification which was issued on 
May 27, 1966 under Section 4 of the Land 
Acquisition Act. The other challenge is 
to the notification under Section 6 of the 
vo a Act issued on January 
14, 1969. 


2. The Gram Panchayat Fetri 
passed a resolution on September 19, 1963, 
requesting the Government to acquire 
land for construction of houses and for 
extension of the abadi, The resolution 
shows that it was proposed that khasra 
Nos. 47, 48 and 49 of village Chincholi be 
acquired for extension of gaothan. In pur- 
suance of this resolution proceedings were 
taken up by the Revenue Authorities for 
the purpose of making an enquiry under 
section 226 of the Madhya Pradesh Lane 
Revenue Code, Accordingly the enquiry 
under Section 226 (2) of the Madhya Pra- 
desh Land Revenue Code was conducted 
and ultimately on February 22, 1966, the 
Sub-Divisional Officer, Nagpur made an 
order under Section 226 (2) of the Madhya 
Pradesh Land Revenue Code holding tha= 
private land ‘be acquired for the extension 
of the gaothan. He also held that the pre- 
sent abadi is insufficient and there was 
no other land available for the extension 
of the abadi. The notification under Sec- 
tion 4 of the Land Acquisition Act was 
issued on May 27, 1966, which notified 
khasra Nos, 47 (0.56 acres), 48 (0.56 acres) 
and 49 (0.56 acres) for acquisition. Peti- 
tioner No. 1 holds khasra No. 48 and peti- 
tioners Nos. 2 and 3 jointly own khasra 
No, 47. 


3. After the notification under 
Section 4 of the Land Acquisition Act was 
issued, the petitioners submitted their ob- 
jections to the proposed acquisition. These 
objections were considered and a report 
was submitted under Section 5-A. This 
report under Section 5-A was considered 
by the Commissioner and a notification 
under Section 6 was issued on January 14, 
1969. 


4. In this petition the acquisition 
is sought io be challenged only on the 
grounds that a proper enquiry as required 
under Section 225 of the Madhya Pradesn 
Land Revenue Code was not held. It is 
argued that when the order dated Febru- 
ary 22, 1966 was passed by the Sub-Divi- 
sional Officer, the petitioners were not 
given proper opportunity of hearing. The 
notifications under Sections 4 and 6 are 
sought to be challenged on the grounds 
that there is another land in khasra No. 
67 which was available for acquisition, It 
is, therefore, submitted that the land þe- 
longing to the petiticners was not requir- 
ed for the punposes of acquisition. 

5. These are the two points on the 
basis of which this acquisition is sought 
to be challenged. The first contention, as 
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Stated above, is that the Sub-Divisional 
Officer, before passing the order on Feb- 
ruary 22, 1966, did not give a proper op- 
portunity to the petitioners of being 
heard. The order under Section 226 (2) is 
sought to be challenged on the ground of 
want of proper opportunity to the peti- 
tioners, It is to be stated that what Sec- 
tion 226 of the Madhya Pradesh Land Re- 
venue Code purports to say is that before 
the acquisition is made under the Land 
Acquisition Act, the State Government 
should be satisfied that no unoccupied 
land is available for the purposes of acqui- 
sition, Under Section 226 (2), the State] 
Government has only to find out whether 
such an unoccupied land is available or 
not. This finding could be arrived at by 
making enquiries or by consideration of 
the revenue records or ‘by spot inspection, 
or ‘by other methods, It is not obligatory 
that under Section 226 (2) of the Madhya 
Pradesh Land Revenue Code the parties 
should be heard and the enquiry of a ju- 
dicial nature be conducted. The whole 
grievance of the petitioners is that in this 
enquiry they were not properly heard. 
We feel that the nature of the enquiry 
under Section 226 (2) does not really ne- 
cessitate a personal hearing to be given 
to the parties. As such, the challenge on 
this ground must necessarily fail, Even on 
facts it does not appear to us that the 
petitioners were not given an opportunity 
of hearing. Enquiry under Section 226 of 
the Madhya Pradesh Land Revenue Code 
was in fact started in 1963-64. It had gone 
through various stages and the necessary 
requirements of making a spot inspection 
were also gone through, The nature of the 
enquiry which was being held for a con- 
siderable length of time does not support 
the statement of the petitioners that they 
were not properly heard. The challenge to 
the notification must therefore, fail. 








6. It is then submitted that there 
was other land available for the purposes 
of acquisition. In reply to this contention, 
an affidavit has been filed on behalf of 
respondents 1 and 2. The only other land 
which is shown by the petitioners to ‘be 
available is khasra No. 67. That khasra 
number measures 2.43 acres. In the affida- 
vit in reply it is stated that this is a Ban- 
jar land and it was found to be unsuitable 
as it was at a distance of 4 furlongs from 
the abadi area. It was also found that 
there was a nalla flowing in between the 
existing abadi and this land and for these 
two reasons, it was felt that khasra No. 67 
was not suitable for the purposes of ac- 
quisition. Under the Land Acquisition Act 
the question as to which land is most 
suitable for acquisition should normally 
be decided by the appropriate Govern- 
ment. The affidavit in reply clearly shows 
that khasra No. 67 was not a suitable land 
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for the purposes of acquisition. The rea- 
sons for such a decision of the Govern- 
ment have also been disclosed in the 
reply. The decision that khasra No. 67 
was not suitable for acquisition is clearly 
supported by the record. 


7. These were the only- grounds on 
the ‘basis of which the acquisition -is 
sought to be challenged. As we have held 
against the petitioners on those grounds, 
the petition is dismissed. The rule is dis- 
charged. However, there will be no order 
as to costs. 

Petition dismissed. 


AIR 1976 BOMBAY 117 
(NAGPUR BENCH) 
DHARMADHIKARI, J. 

K. K. Dabir, Applicant v. The City of 
Nagpur Corporation, Nagpur, Non-appli- 
cant. 

Civil Reyn. Application No, 428 of 
1972, D/- 4-4-1975.* 

(A) City of Nagpur Corporation Act, 
1948 (2 of 1950), S. 119 (b) — Owner oc- 
cupied house constructed before 1-4-1940 
— Revaluation — Annual letting value — 
Assessment of—Procedure— Provisions of 
C, P, & Berar Letting of Houses and Rent 
Control Order, 1949, whether applicable 
— (C, P. & Berar Letting of Houses and 
Rent Control Order (1949), Cls. 7-A & 8). 


In a case where the owner- himself is 
occupying the house, the test for deter- 
mining the annual letting value is what 
rent the premises can lawfully fetch if let 
out to a hypothetical tenant. The Munici- 
pality, therefore, is not free to assess any 
arbitrary annual value and has to look to 
and is bound by the fair or the standard 
rent which would be payable for a parti- 
cular premises under the Act in force dur- 
ing the year of assessment, No distinction 
can be made between buildings the fair 
rent of which has been actually fixed by 
the Controller (in this case, under the C. P. 
& Berar Letting of Houses & Rent Control 
Order) and those in respect of which no 
such rent has been fixed. The assessment 
of valuation of the premises must take 
into account the measure of fair rent as 
determinable under the Act, AIR 1971 SC 
353, Rel. on. (Para 10) 


Clauses 4, 5, 6, 7, 7-A, 8 and 9 of the 
Rent Control Order, clearly lay down as 
to what will be the fair rent payable by a 
tenant to a landlord for the premises 
which are governed by the said clauses of 
the Rent Control Order. The said Order is 
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*(Against judgment and decree of R. B. 
Sule, Extra Asst. J., Nagpur. in Civil 
Appl. No, 84 of 1971, D/- 18-7-1972.) 
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a complete Code in itself. In view of these 
provisions of the Rent Control Order, it 
is obviously not permissible for a landlord 
to reasonably expect more rent than the 
maximum provided ‘by these clauses of 
the Rent Control Order. (Para 12) 


Once it is held that provisions of the 


Rent Control Order provide an outer limit. 


of which a rent can be paid by the tenant 
so far as the houses governed by the Rent 
Control Order are concerned, then, that 
will be the reasonably expected rent with- 
in the meaning of Section 119 (b) of the 
Act. Therefore, in cases where either the 
building is occupied by the owner him- 
self or in cases where the fair rent has 
not been fixed, the Municipal authorities 
will have to arrive at their own figure of 
fair rent in accordance with the princi- 
ples laid down by the Rent Control Order. 
AIR 1957 Bom 244; 1958 NLJ (Note) 128; 
1960 Nag LJ 711 and 1961 Nag LJ 352, 
Disting.; AIR 1971 SC 353; 1970 Mah LJ 
866. Rel, on; 1973 Mah LJ (Note) 59, Ref. 


(Para 13) 
Cases Referred: Chronological Paras 
1973 Maha LJ (Note) 59 14 


AIR 1971 SC 353 = (1971) 2 SCR 423 4, 
10, 1 
AIR 1470 SC 1417 = (1971) 1 SCR 248 12 
1970 Maha LJ 866 11, 1 
AIR 1962 SC 151 (1962) 3 SCR 49 K 
ESE. 
63 Bom LR 765 5, 


1961 Nag LJ 352 


Il 


7, 8, 14 
1960 Nag LJ 711 = 63 Bom LR 64 a 
7, 1 


1958 Nag LJ (Note) 128 5, 7, 8 
AIR 1957 Bom 244 = 1957 Nag LJ 60 5, 
7, 8 


S. J. Chawda, for Applicant; M. L. 
Vaidya, for Non-applicant, 


ORDER :—The applicant is the owner 
of house No. 737 in Ward No, 41, situate 
in city of Nagpur. In the year 1967, all 
houses in Ward No. 41 were revalued by 
the non-applicant, Corporation for the 
purposes of assessment, as contemplated 
by Section 119 of the City of Nagpur Cor- 
poration Act, 1948, referred to hereinafter 
as the Act. On the basis of revaluation, 
the Corporation authorities assessed the 
annual letting value of the house of the 
applicant at Rs. 2,345 with effect from 
1-4-1967. Therefore, a notice under Sec- 
tion 134 of the Act was issued to him, The 
applicant raised an objection to this as- 
sessment on various grounds and contend- 
ed that his house has been wrongly valu- 
ed and assessed. According to him, the 
entire house is occupied by the owner 
himself, and therefore, the house should 
be assessed as one unit only. This objec- 
tion was rejected by the Objection Officer 
by his order dated 18-12-1968. The appli- 
cant-owner therefore, preferred Miscella- 


118 Bom. [Prs. 1-6] XK. K. Dabir v Nagpur Municipality (Dharmadhikari J.) 


neous Appeal No. 89 of 1969 ‘befcre the 
District Judge, However, the learned 2nd 
Extra Assistant Judge Nagpur, who heard 
the appeal, by his order dated 12-12-19€8 
(sic) remanded the case back with 
a specific direction that the valuation and 
assessment should be ascertained on the 
basis of oral and documentary evidence 
on record, including the declaraticn given 
by the tenants etc. It was also directed 
that the Objection Officer may collect 
some material from which he can revalue 
the portion occupied by the owner of the 
house and then fix the assessment in az- 
cordance with law. . 


2. After remand, the Objection 
Officer recorded the evidence of che par- 
ties and thereafter passed an order on 
4-5-1971 rejecting the objection raised by 
the applicant owner. He held that the 
house is liable io be assessed from 1-4- 
1967 to 31-3-1968 on the basis of 3 units. 
He further held that from 1-4-1968 on- 
wards the house is liable for assessment 
on the basis of two units and as regards 
the rate of re-valuation he adopzed the 
rate of Rs. 10 per sq. ft. and accordingly 
fixed the rented value of the remises 
occupied by the owner as well as tne 
tenants. On this basis, he held that tae 
owner is liable to pay a tax of Rs. 431.95, 
excluding the water charges. 


3. The applicant-owner then filed 
an appeal under Section 130 of the Act to 
the District Court, Nagpur against the 
aforesaid order of the Objection Officer. 
The Second Extra Assistant Judg2, Nag- 
pur by his order dated 18-7-1972 in Mis- 
cellaneous Appeal No. 4 of 1971 upheld 
the assessment made by the Objection 
Officer and dismissed the appeal Being 
aggrieved by this order passed by the 
Second Extra Assistant Judge, the pre- 
sent revision application has been filed by 
the owner of the house. 


4, Shri Chawda, the learn2=d coun- 
sel for the applicant contended be- 
fore me that the procedure followed by 
the Corporation authorities for determin- 
ing the valuation is contrary to the pro- 
visions of law. According to him, as the 
house in question was constructed in the 
year 1935, it was not open for the Corpo- 
ration authorities to decide the gross 
annual rented value arbitrarily. Accord- 
ing to him, such annual letting value 
could be determined only in the light of 
the provisions of the C. P. & Berar Let- 
ting of Houses and Rent Contro Order, 
1949, referred to hereinafter as the Rent 
Control Order. He further conter.ded that 
it was not open for the owner of the 
house to have charged more rent than one 
which is payable under the provisions of 
the Rent Control Order, and that would 
be the basis for arriving at the ann ‘lal 
rented value which the house might at the 
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time of assessment could ‘be reasonably 
expected to be let within the meaning of 
Section 119 of the Act. In support of his 
contention Shri Chawda has relied upon 
a decision of the Supreme Court in Gun- 
tur Municipal Council v. Guntur Town 
A Payers’ Association (AIR 1971 SC 


5. On the other hand, the learned 
counsel for the Municipal Corporation, 
Shri M. L. Vaidya, contended before me 
that the process of valuation followed by 
the Corporation authorities is in accord- 
ance with the provisions of Section 119 of 
the Act read with the Bye-laws framed 
under the City of Nagpur Corporation 
Act, 1948. He contended that in the pre- 
sent case though a portion of the house 
is occupied by the tenant as the fair rent 
has not been fixed or determined by the 
Rent Controller, it is open for the land- 
lord to charge a reasonable rent, which 
could be termed as ‘expected rent’ at 
which the house could be let out. The 
provisions of the Rent Control Order do 
not create any bar in accepting the rent 
higher than the fair rent in case the rent 
is not actually determined and fixed by 
the Rent Controller. Therefore, according 
to him, to such a case the provisions of 
the Rent Control Order will not apply. In 
support of these contentions Shri Vaidya 
has relied upon the following decisions of 
this Court, namely, Mst. Saraswatibai v. 
Corporation of the City of Nagpur, 1957 
NLJ 60 = (AIR 1957 Bom 244): Motilal v. 
Corporation of the City of Nagpur (1958 
Nag LJ (Note) No. 128); City of Nagpur 
Corporation v. Ramechandra Raju (1960 
Nag LJ 711) and City of Nagpur Corpora- 
tion v., Bhalchandra (1961 Nag LJ 352). 


6. For properly appreciating the 
controversy involved in this revision ap- 
plication it will ‘be necessary to reproduce 
the relevant provisions of the City of 
Nagpur Corporation Act and the Bye-laws 
framed thereunder. Section 119 (b) of the 
Act reads as under:— 


*119—-For the purpose of assessing 
dii buildings in the property tax— 
1: EESE AEAT 


(b) the annual value of any building 
shall be deemed to be the gross annual 
rent at which such building, together 
with its appurtenances and any furniture 
that may be let for use or enjoyment 
therewith, might reasonably at the time 
of assessment be expected to be let from 
year to year, less an allowance of ten per 
cent for the cost of repairs and for all 
other expenses necessary to maintain the 
building in a state to command such gross 
annual rent. 


Explanation 1— For the purposes of 
this clause it is immaterial whether the 
building and the -land let for use. or en- 
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joyment therewith are let by the same 
contract or by different contracts and if 
by different contracts, whether such con- 
tracts are made simultaneously or at dif- 
ferent times. i 


Explanation IJ— The term ‘gross an- 

nual rent shall not include any tax pay- 
able by the owner in respect of which the 
owner and tenant have agreed that it 
shall be paid by the tenant.” 
In exercise of the powers conferred by 
sub-section (1) of Section 418 of the Act 
read with Sections 415 and 416 the Bye- 
laws have been framed for the purposes 
of levy of property tax, which are known 
as Property Tax Bye-laws. The relevant 
‘provisions of Property Tax Bye-laws, 
namely, Bye-laws 3, 4, 5 and 6 are as 
under : 

"3 (a) For determining the annual 
value of land under Section 119 (a) the 
locality in which it is situated should be 
the guiding factor. 

(b) Annual value of land shall gene- 
rally ibe calculated on the basis of rents 
at which similar lands are let in the same 
locality or similar other localities, 

(c} The annual value of land which is 
exclusively used for agricultural purposes 
shall, if the State Government so directs, 
be deemed to be double the land revenue. 

4 (a) The annual value of a building 
shall generally be determined on the 
basis of gross annual rent less an allow- 
ance as prescribed under Section 119 (b) 
of the Act, for the cost of repairs, and for 
all other expenses necessary to maintain 
the building in a state to command such 
a gross annual rent. i 

(b) For purposes of this bye-law it.is 
immaterial whether the building and the 
land let for use or enjoyment therewith 
are let by the same contract or by dif- 
ferent contracts, and if by different con- 
tracts, whether such contracts are made 
simultaneously or at different times. 

(c) The term ‘gross annual rent’ shall 
not include any tax payable by the owner 
in respect of which the owner and ten~ 
ant have agreed that it shall be paid by 
the tenant. 

5. In determining the annual value of 
a building under Section 119 (b) the fol- 
lowing factors should be ‘considered:— 


(a) The location of the premises, 
(b) type of construction, (c) advantages 
and amenities offered to the occupant, (d) 
age and the present condition of the build~ 
ing, (e) advantages of the locality, (f) free 
access of light and air and open space 
available, (g) whether the locality is con- 
gested or developed area or on the out- 
skirts of the city, (h) neighbourhood and 
amenities, (i) safety and security of the 
habitation, (i) prevailing rents for similar 
buildings in the neighbourhood and {k} 
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‘Control Order there is no statutory 
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the rents actually fixed either by contract 
or law. 

6, Having regard to the general prin- 
ciples specified: in Bye-law 5 above, the 
assessment staff shall also adopt following 
procedure for determination of the annual 
value of building:— 

(i} When the buildings in any ward 
are to be revalued the ward should be 


' divided into suitable number of smaller 


blocks surrounded by main roads, bye- 
roads, lanes, etc, as the case may be. 

(ii) In each of such blocks buildings 
used for residential purposes and for busi- 
ness purposes should be separately classi- 
fied in the categories as given in the. Ap- 
pendix A. 


(iii) Information should be collected 
from the tenants according to the catego- 
ries of buildings in respect of area occu- 
pied and rents paid by them, regard þe- 
ing had to the amenities afforded to them, 
such as pipe, latrine, electricity, ete. 

(iv) The information as gathered 
above should ibe compiled in a statement 
for preparation of a rent chart for dif- 
ferent categories of houses in the block. 


(v) The average rental incidence (rent 
per 100 square feet of built-up plinth 
area) should ‘be worked out. The rental 
incidence so determined should generally 
be taken as a guide for determining 
annual value of an individual building.” 


From the bare reading of Section 119 
(b) of the Act it is, therefore, obvious that 
the annual value of a building is deemed 
to be the gross annual rent at which such 
a building may be expected to be let out 
from year to year. Clause 5 of the .Bye- 
laws then lays down the method for de- 
termining the annual value of the build- 
ing under Section 119 (b) of the Act and 
the factors which are to be taken into 
consideration. Clause 5 (a) of the Bye- 
laws requires that the rent which is actu- 
ally fixed either by the contract or law 
should also be taken into consideration 
while determining the annual value of 
he building, under Section 119 (b) of the 

ct. 


7. It is no doubt true that in the 
previous decisions reported in Mst. Saras- 
watibai v. Corporation of the City of Nag- 
pur (AIR 1957 Bom 244); Motilal v. Cor- 
poration of the City of Nagpur, 1958 Nag 
LJ (Notes) 128: City of Nagpur Corpora- 
tion v. Ramchandra Raju, 1960 Nag LJ 
711 and City of Nagpur Conporation v. 
Bhalchandra, 1961 Nag LJ 352 (all cit. 
supra) a view was taken by this Court 
that unless in fact the fair rent has been 
fixed under the provisions of the Rent 
bar 
prohibiting a landlord to charge a tenant 
a reasonable rent, In this context it was 


‘held by this Court that unless there is 
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such a determination or fixation of the 
fair rent by the competent authority 
under the Rent Control Order, the ques- 
tion of considering the hypothetical rent 
under the said provisions may not arise 
while determining the reasonable rent 
under Section 119 (b) of the Act. 


8. So far as the previous decisions 
of this Court are concerned, on which re- 
liance is placed by Mr. Vaidya, the ob-. 
servations made therein cannot be read 
torn from the context. In Mst. Saraswati- 
bai v. Corporation of the City of Nagpur, 
1957 Nag LJ 60 = (AIR 1957 Bom 244) 
the house in question was partly occupied 
by the tenants and partly by the owner 
himSelf and in this context it was observ- 
ed by this Court: 


“When the provisions of the Order 
are examined, it is clear that the Order by 
itself does not fix any fair rent. It only 
empowers the Rent Controller to fix a fair 
rent when moved either by the landlord 
or by the tenant, It is only when the Rent 
Controller is moved by either of them; 
he gets jurisdiction to fix a fair rent. It 
does not prevent the parties to amicably 
settle the rent between themselves, nor 
does this order make it illegal to charge 
and realise the agreed rent which may be 
at variance with the method indicated in 
the order for fixing a fair rant. It is only 
when such fair rent is fixed by the Rent 
Controller, the landlord is prohibited 
from claiming anything in excess of the 
rent fixed.” 

Then reference was made to Section 119 
of the Act and it was observed: 

“Reading this section ‘by itself, it 
would be seen that the powers of the non- 
applicant to assess the gross annual rent 
is in no way restricted by the provisions 
of the aforesaid Rent Control Order. Even 
assuming that Section 6 of the Act XI of 
1946 controls the mowers of the Corpora- 
tion to assess the gross annual rent, it 
cannot be said that these provisions come 
into play till the fair rent is actually d2- 
termined by the Rent Controller on being 
moved by any one of the interested par- 
ties.” 

So far as the premises which were in tne 
occupation of the landlord were concern- 
ed, it was observed bv this Court: 

“There is no substance in the conten- 
tion of the applicant that there is no basis 
for fixation of this rent. Para 5 of the 
Order of the Obiection Officer dated 10-8- 
1955 shows that the rent is fixed on the 
‘basis of the rent obtained by the landlord 
ae adjoining units Nos. 494/1 to 
494/5. 


In City of Naspur Corporation v. Ram- 
chandra Raiu. 1960 Nag LJ 711 (cit. supra) 
the auestion was considered with refer- 
ence to the premises which were in occu- 
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pation of the tenant. Same is the position 
in the case of Motilal v. Corporation of 
the City of Nagpur, 1958 Nag LJ (Note) 
128 and.-City of Nagpur Corporation v. 
Bhalchandra, 1961 Nag LJ 352 (both cit. 
supra). It is obvious, therefore, that in 
these cases the question was considered 
by this Court with reference to the houses 
which were occupied by the tenants and 
the tenants were actually paying agreed 


rent. This principle will not ap- 
ply in the case of a house 
which is occupied by the owner and 


hypothetical expected rent is required to 
be determined. In a given case so far as 
a ‘house which is in the occupation of the 
tenant is concerned, the rent actually paid 
by the tenant may represent the expected 
rent. However, the matter will stand on 
somewhat different footing when the 
question is to be decided with reference 
to a house which is in the occupation of 
an owner. 


9. From the bare reading of Sec- 
tion 119 of the Act, it is clear that the 
annual value of any building on which the 
property tax is leviable is to be fixed at a 
figure to be arrived at by finding the gross 
annual rent at which such building might 
reasonably be expected to be let out at 
the time of assessment., Therefore, a fic- 
tion is introduced for finding out the an- 
nual value of the building because in a 
given case even though the building is not 
occupied by the tenant, it is to be imagin- 
ed that the building is available for let- 
ting at the time when assessment is to be 
made, It is the duty of the assessing offi- 
cer to find out what could be a reasonable 
rent or gross annual rent for which the 
building might be let out at the relevant 
time, namely, at the time when he is as- 
sessing the building or is finding out the 
annual value of the building for the pur- 
poses of the property tax. It is no doubt 
true that the ‘basis for calculation of the 
annual value with reference to gross an- 
nual rent the ‘building is reasonably ex- 
pected to fetch at the time of assessment 
is the same, whether the building is oc- 
cupied by the owner or by the tenant. 
But in a given case when the house is in 
the occupation of a tenant, the rent actu- 
ally paid by him might represent the ex- 
pected rent. That will not be a case when 
the owner himself is occupying the build- 
ing. The Bve-laws of the Corporation fur- 
ther indicate that while deciding this 
question, apart from other things, the au- 
thorities are expected to take into consi- 
deration the relevant provisions of law. 


10. In Guntur Municipal Council 
v. Guntur Town Rate Payers’ Association 
(AIR 1971 SC 353) on which. as already 
stated. reliance is placed by Shri Chawda, 
the learned counsel for the applicant, 
while construing similar provisions of 
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Madras District Municipalities Act, 1920, 
the Supreme Court held as follows: 


“The only point which we are called 
upon to decide is whether before the fixa- 
tion of a fair rent of any -premises the 
municipality was bound to make assess- 
ment in the light of the provisions con- 
tained in the Rent Acts. A subsidiary 
question has also arisen whether the 
courts below were justified in referring to 
and passing the decree keeping in view 
the Rent Acts which were in force prior 
to the enactment of the Andhra Pradesh 
Buildings (Lease, Rent and Eviction) Con- 
trol Act, 1960, hereinafter called the ‘Act’. 
Now Section 82 (2) of the Municipalities 
Act, as stated before, makes provision for 
the fixation of annual value according to: 
the rent at which lands and ‘buildings may 
reasonably be expected to be let from 
month to month or from year to year less 
the specified deduction. The test essential- 
ly is what rent the premises can lawfully 
fetch if let out to a hypothetical tenant. 
The Municipality is thus not free to assess 
any arbitrary annual value and has to 
look to and is bound by the fair or the 
standard rent which would be payable for 
a particular premises under the Rent Act 
in force during the year of assessment. In 
Corporation of Calcutta v, Smt. Padma 
Debi, (1962) 3 SCR 49 = (AIR 1962 SC 
151), it was held that on a fair reading of 
the express provisions of Section 127 (a) 
of the Calcutta Municipal Act, 1923 the 
annual rent could not be fixed higher than 
the standard rent under the Rent Control 
Act. There the Rent Control Act of 1950 
came into force before the assessment was 
finally determined and it was observed 
that the Corporation had no power to fix 
the annual valuation of the premises 
higher than the standard rent under that 
Act. The learned counsel for the appellant 
has not made any attempt nor indeed he 
could do so to contest the above view. 
What has been stressed by him is that 
Section 7 of the Act makes it clear that 
it is only after the fixation of the fair rent 
of a building that the landlord is debarred 
from claiming or receiving the payment 
of any amount in excess of such fair rent. 
It is urged that so long as the fair rent of 
a building or premises is not fixed the 
assessment of valuation by a municipality 
need not be limited or governed by the 
measure provided by the provisions of the 
Act for determination of fair rent. Logi- 
cally such buildings or premises as are 
not let out to a tenant and are in the self 
eccunation of the landlords would also 
fall within the same principle if no fair 
rent has even been fixed in respect of 
them. 


We are unable to agree that on the 
language of Section 82 (2) of the Munici- 
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palities Act any distinction can be made 
between buildings the fair rent of which 
has been actually fixed by the Controller 
and those in respect of which no such 
rent has been fixed. It is perfectly clear 
that the landlord cannot lawfully expect 
to get more rent than the fair rent which 
is payable in accordance with the princi- 
ples laid down in the Act. The assessment 
of valuation must take into account the 
measure of fair rent as determinable 
under the Act, It may be that where the 
Controller has not fixed the fair rent the 
municipal authorities will have to arrive 
at their own figure of fair rent but that 
can be done without any difficulty by 
keeping in view the principles laid down 
in Section 4 of the Act for determination 
of fair rent. This would of course be with 
regard to the assessment of valuation for 
the period subseauent to the coming into 
force of the Act. For the prior period it 
would be the Rent Act in force during the 
year of assessment in the light of the pro- 
visions of which the figure of the fair rent 
would thave to be determined and assess- 
ment made accordingly.” 


It is clear from this decision of the 
Supreme Court that the test which is to 
be applied in such a case is to find out as 
to how much rent an owner is expected 
to get lawfully from such premises. ‘The 
test essentially is what rent the premises 
can lawfully fetch if let out to a hypo- 
thetical tenant. The Municipality, there- 
fore. is not free to assess any arbitrary 
annual value and has to look to and is 
bound by the fair or the standard rent 
which would be pavable for a particular 
premises under the Act in force during 
the year of assessment. No distinction can 
be made between buildings the fair rent 
of which has been actually fixed by the 
Controller and those in respect of which 
no such rent has been fixed, Obviously 
because of the provisions of the Rent Con- 
trol Legislation a landlord cannot law- 
fully expect to get more rent than the fair 
rent which is payable in accordance with 
the provisions of the Rent Control Legis- 
lation. Therefore, the assessment of valua- 
tion of the premises must take into ac- 
count the measure of fair rent as deter- 
minable under the Act. The Supreme 
Court further observed in this context 
that in case the Controller has not fixed 
the fair rent. the Municipal authorities 
will have to arrive at their own figure of 
fair rent, but that can be done without 
any difficulty by keeping in view the prin- 
ciples laid down in Rent Control Legisla- 
tion for the determination of the fair 
rent, In my opinion. therefore, it is obvi- 
ous from the law laid down by the Sup- 
reme Court in Guntur Municipal Coun- 
cil’s case that whether in fact the fair 
rent is fixed by the Controller or not 
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under the provisions of the Rent Control 
Order will not make any difference. 


‘IL The Division Bench of this 
Court in Filmistan Private Limited v. 
Municipal Commr. for Greater Bombay 
((1970) Mah LJ 866) had an occasion to 
consider this aspect of the matter while 
dealing with the analogous provisions of 
the Bombay Municipal Corporation Act. 
After making a reference to a decision of 
the Supreme Court in Corporation of Cal- 
cutta v. Smt. Padma Debi (AIR 1962 SC 
151) the Division Bench of this Court held 
as under: 


“Section. 154 of the Act provides that 
ratable value of a building must be fixed 
on the basis of the annual rent for which 
the building might reasonably he expeci- 
ed to let from year to year. The reason- 
able expectation of a landlord in regard 
to the rent which his property would 
fetch cannot exceed what he can lawfully 
recover from his tenant under the Rent 
Act and therefore while considering what 
a hypothetical tenant can reasonably he 
expected to pay for the property by way 
of rent, regard must necessarily be had 
to what would be the standard rent of 
the premises, The learned Chief Judge is 
therefore not right in taking the view that 
he could not consider the question as to 
what would be the standard rent of the 
premises and that therefore the agreed 
rent between the parties must be deemed 
to be the standard rent.” 


In this context this Court further held 
that the reasonable expectation of a land- 
lord in regard to the rent which his pro- 
perty would feteh cannot exceed what he 
can lawfully recover from the tenant 
under the Rent Act and this is not depen- 
dent upon whether the standard rent has 
been actually fixed under the Rent Con- 
trol Act. ‘Therefore, while considering 
what a hypothetical tenant can reasonably 
expect to pay for the property by way of 
rent regard must necessarily be had to 
what would be the standard rent of the 
premises under the Rent Control Legis 
lation. This view hss been re-affirmed in 
the subsequent decision of this Court in 
Filmistan Pvt, Ltd. v. Municipal Com- 
missioner Greater Bombay (1970 Mah LJ 
866). 


12. It is no doubt true that in the 
subsequent decision of this Court in Film- 
istan Pvt. Lid. v. Municipal Commissioner 
Greater Bombay, 1970 Mah LJ 866 fcit 
supra) the decisions of the Supreme Court 
in Corporation of Calcutta v. Smt. Padma 
-Debi (AIR 1962 SC 151), Corporation of 
Calcutta v. L.LC. India (AIR 19706 SC 
1417) and Guntur Municipal Council’ v. 
Rate Payers’ Association (ATR 1971 SC 
353) have ‘been ed im the con- 
text of the provisions of the Bombay 
Rents, Hote! and Lodging House Rates 
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Control Act. But, in my opinion, so far 
as the provisions of the €C, P. and Berar 
Rent Control Order are concerned, the 
law laid down by the’ Supreme Court in 
Guntur Municipal Council’s case (cit. su- 
pra) will apply with all force At this 
stage we might usefully refer to the rele- 
vant provisions of the Rent Control 
Order, Clauses 4, 5, 6, 7, 7-A, 8 and 9 of 
the Rent Control Order read as under: 


“4. When on a written application by 
the landlord or tenant, the Controller has 
reason to believe that the rent of any 
house within his jurisdiction. is insuffici- 
ent or excessive, as the case may ‘be, he 
shall hold such enquiry as may be neces- 
sary and record a finding. 


5. If, on a consideration of all the 
circumstances of the case, including any 
amount paid before the lst December 1952 
by the tenant by way of premium or anv 
other ike sum in addition to rent, the 
Controller finds that the rent of the house 
is insufficient or excessive, as the ease 
may be, he shall determine the fair rent 
to be charged for the house, 


6. (1} In determining the fair rent 


‘under clause 5 of a house constructed be- 


fore the Ist April 1940 and occupied whol- 
ly or mainly for purposes of residence, 
the Controller shall have due regard to 
the prevailing rates of rent for the same 
or a similar house in similar circumstan- 
ces during the twelve months immedi- 
ately before that date and to the rental 
value as entered in the Municipal or local 
Board Assessment Registers, as the case 
may be relating to that period and shall 
increase the rent so determined by 12 1/2 
per cent if he is satisfied that the house 
has been maintained by the landlord in a 
proper state of repair. 


(2) In determining the fair rent under 

use 5 of a house constructed after the 

Ist April 1940 and occupied wholly or 

mainly for purposes of residence, the Con- 

troller shall have due regard to the pre- 

vailing rate of rent for the same or a. si- 

house in similar circumstances and 

also to any general increase in the cost of 
sites and building construction. 


% (1) In determining the fair rent 
under clause 5 of a house constructed be- 
fore the Ist April 1940 and occupied whol- 
ly and mainly for non-residential purpo- 
ses, the Controller shall have due regard 
to the prevailing rates of rent for the 
same or similar house in similar circum- 
stances during the twelve months immedi- 
ately before that due date and may, after 
considering any general rise in the rental 
values for business or other similar pur- 
poses, increase the rent so determined up- 
to 50 per cent if he is satisfied that the 
house has been maintained by the Tand- 
lord in a proper state of repair: ` 
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Provided that where a house has been 
Jet for educational purposes the increase 
shall not exceed 12 1/2 per cent. 

(2) In determining the fair rent under 
clause 5 of a house constructed after the 
ist April 1940 and occupied wholly or 
mainly for non-residential purposes, the 
Controller shall have due regard to the 
prevailing rates of rent for the same or 
a similar house for similar purposes and 
also to any general increase in the cost of 
sites and building construction. 

7-A. In the case of a house construct- 
ed before the Ist April 1940 of which the 
fair rent has not been determined, the 
landlord may with the consent of the ten- 
ant increase the rent within the limits of 
the increase allowed under sub-clause (1) 
of clause 6 or clause 7, as the case may 
be, and the rent so agreed shall, subject 
to any order that may be made by the 
Controller in pursuance of clauses 4, 5, 4, 
7 and 8 be deemed to be fair rent for the 
purposes of this Order. 

8. Subject to the provisions of clauses 
9 10 and 11, when the Controller has de- 
termined the fair rent of a house— 

(a) the landlord shali not claim or 
receive any premium or other like sum in 
addition to rent, or any rent in excess of 
such fair rent: but the landlord may sti- 
pulate for the payment of such rent in 
advance each month; 

(b) any agreement for the payment 
of any sum in addition to rent or of rent 
in excess of such fair rent shall be null 
and void in respect of such addition or 
excess and shali be construed as if it were 
an agreement for the payment of fair 
rent; 

(c) any sum, paid in excess of or short 
of fair rent from the date of the filing of 
application before the Controller to the 
date on which the fair rent is determin- 
ed, shall be refunded by the landlord or 
paid by the tenant, as the case may be, 
or may otherwise be adjusted by mutual 
agreement. 


9. After an order determining a fair 
rent has been passed, the landlord may 
increase the rent so determined only 
where some addition, improvement or al- 
teration, not included in necessary repairs 
. er repairs which are usually made to 
houses in the area to which this chapter 
is extended, thas been carried out at the 
landlord’s expense: 

Provided that such increase in rent 
shall not exceed 7 1/2 per cent per annum 
on the cost of such addition, improvement 
or alteration and shall be chargeable only 
from the date such addition, improvement 
or alteration is completed.” 

s TË these provisions are read together 
it is obvious that the Rent Control Order 
provides for a complete Code for deciding 
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the fair rent which is payable by a ten- 
ant. It is no doubt true that the term ‘fair 
rent’ has not been defined in the Act, But, 
in my opinion, this will not make any dis- 
tinction. Obviously the term ‘fair rent’ 
has not been defined in the Rent Control 
Order, because the provisions of the Rent 
Control Order do clearly lay down as to 
what will be deemed to be a fair rent for 
the purposes of the Rent Control Order. 
The said provisions clearly lay down the 
procedure for fixing the fair rent and fur- 
ther make a provision indicating at which 
rate the fair rent could be fixed. In sub- 
stance, therefore, these provisions of the 
Rent Control Order clearly lay down as 
to what will be the fair rent payable. by a 
tenant to a landlord for the premises 
which are governed by the said clauses of 
the Rent Control Order. Chapter II of the 
Rent Control Order, in which these clau- 
ses appear, in terms deals with the fixa- 
tion of fair rent. In the present case we 
are dealing with a house which was con- 
structed before the ist April 1940 and 
which is wholly occupied for the purpo- 
ses of residence. What will be a fair rent 
for such a house has been clearly laid 
down by clause 6 (1) of the Rent Control 
Order. Then clause 7-A provides that even 
if no application has been filed for fixation 
of a fair rent and in case of a house con- 
structed before Ist April 1940, of which 
fair rent has not been determined, it is 
open for the landlord and the tenant to 
agree to increase the rent within the 
limits of increase allowed under sub- 
clause (1) of clause 6 or clause 7, as the 
case may be. and the rent so agreed shall, 
subject to any order that may be made by 
the Controller in pursuance of clauses 4, 
5. 6, 7 and 8 shall be deemed to be fair 
rent for the purposes of the Rent Control 
Order. In substance, therefore, in case of 
a house constructed before Ist April 1940 
this will be the reasonable rent which a 
landlord is expected to get. The same 
principle will apply in case of a house 
which is occupied by the landlord him- 
self and is not let out. The provisions of 
elause 7-A of the Rent Control Order 
clearly point out that itis open to the 
landlord with the consent of the tenant to 
enhance the rent. but obviously this could 
be subject to maximum rent which can be 
fixed under clauses 6 and 7 of the Rent 
Control Order. Therefore, if all these 
elauses of the Rent Control Order are 
read together it is quite clear that the pro- 
visions of the Rent Control Order lay 
down the maximum permissible limit for 
increase of rent. Therefore, it is obvious 


that the procedure and the guidelines for 
the fixation of the fair rent have been 
provided by the Rent Control Order. The 
said Order is a complete Code in itself, In 
view of these provisions of the Rent Con- 
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trol Order. it is obvicusly not permissible 
for a landlord to reasonably expect more 
rent than the maximum provided by these 
clauses of the Rent Control Order. Clause 
8 then provides that in case where the fair 
rent is fixed by the Controller a landlord 
cannot claim or receive any premium of 
other like sum in addition to rent, or any 
rent in excess of such fair rent. Clause 8, 
therefore. is penal in nature. Any con- 
tract or agreement contrary to the said 
provisions of the Rent Control Order, 
therefore. will not be enforceable. 


13. In this view of the matter, in 
my opinion, the contention raised by Shri 
Vaidva that no other limit has been pro- 
vided or fixed by the Rent Control Order 
for fixation of fair rent cannot be accept- 
ed. Once it is held that the provisions of 
the Rent Control Orcer provide an outer 
limit of which a rent can be paid by the 
tenant so far as the houses governed by 
concerned, 













the Municipal authorities will have to 
arrive at their own figure of fair rent in 
eecordance with the principles laid down 
by the Rent Control Order. Only because 
the fair rent has not been fixed by the 
Rent Controller, the Corporation is not 
free to assess any arbitrary annual value, 
but it will have to arrive at their own 
figure of fair rent by keeping in view the 
principles laid down in Chapter II of the 
Rent Control Order. 


14. As to what will be a ‘fair ren?’ 
or an ‘expected rent’ in a given case is 
ultimately a question which will depend 
on the facts and circumstances of each 
case. Section 119 (b) of the Act contem- 
plates fixation of annual value of a build- 
ing on the basis of the gross annual rent 
which might reasonably at the time of 
assessment be expected to be let from 
year to year. The expectation of a rent 
will obviously differ depending upon the 
facts and circumstances of each case. In 
case of houses which are occupied by the 
tenants, in a given case, it is possible to 
hold that the rent actually paid by the 
tenant is the expected rent. In another 
case, the rent which is actually being paid 
by the tenant may not represent the rea- 
sonably expected rent, depending upon 
the various circumstances, In this context 
a reference was made by Shri Vaidya to 
a decision of this Court in City of Nagpur 
Corporation v. Sheokisan (1973 Mah LJ 
(Note) 59) in which a view has been taken 
that since the units were actually occu- 
pied by the tenants since a long time that 
must be taken to be the rent for the pur- 
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poses of assessment of those units and that 
the Corporation could not launch on an 
enquiry for finding out as to what the ex- 
pected rent of those units could be unless 
the rent actually paid had been fraudu- 
lently shown. On the other hand, Shri 
Chawda has drawn my attention to an- 
other decision of this Court in City of 
Nagpur Corporation v, Bhalchandra (1461 
Dee LJ 352) in which it was observed as 
under: 


“It can be seen that there may be no 
actual rent in the cases of premises which 
are occupied by owners. On the other 
hand, actual rent may be paid at an: ex- 
orbitant rate by a tenant who may be in 
distressed circumstances and at the mercy 
of the landlord. Rackrenting is not un~- 
known even in these days. On the other 
hand, the artificial figure at which rent 
may be fixed for different reasons and 
paid by a tenant cannot again furnish the 
true basis for determining the gross an- 
nual rent at which a tenement may be 
reasonably expected to be let. What is to 
be determined if the gross annual rent 
after taking all relevant factors into con- 
sideration. If all relevant factors have to 
be taken into consideration, I do not find 
it possible to accept the extreme conten- 
tion on behalf of the Corporation that the 
effect of the Rent Control legislation or 
determination of fair rents in exercise of 
the powers under the Rent Control Order 
in respect of tenements, cannot be taken 
into consideration. This matter once came 
up before this Court and the decision is 
reported in City of Nagpur Corporation 
v. Ramchandra Raju (1960 Nag LJ 711). 
It has been held in that case that the gross 
annual rent cannot be determined only on 
the basis of actual rent paid by a tenant. 
I respectfully agree with the decision.” 
However. this is a question which will 
have to be decided having regard to the 
facts and circumstances of each case and 
oe aoe rule can be laid dewn in this 

ehalf. 


15. In the result, therefore, the 
revision application is allowed, The order 
passed by the Extra Assistant Judge is 
set aside and the matter is remitted back 
to the Objection Officer to decide it afresh 
in accordance with law and in advertence 
with the observations made hereinbefore. 
The Objection Officer will give a reason- 
able opportunity to the applicant of being 
heard and to put forward his case. He will 
also afford a reasonable opportunity io 
the applicant to adduce evidence in sup- 
port of his contentions if he so desires. 
However, in the circumstances of the case 
there will be no order as to costs in this 
revision application. 

Application allowed, 





1976 


AIR 1976 BOMBAY 125 
(NAGPUR BENCH) 
PADHYE AND DHARMADHIKARI, JJ. 
Virendrakumar Khairulal J aiswal, 
Appellant v, K. L. Aney, Respondent. 
First Appeal No. 30 of 1974, 
11-12-1974.* . 


(A) Bombay Prohibition Act (1949), 
Section 146-A — Scope — Provision does 
not exclude application of Limitation Act 
Sections 4 to 24 — Period of notice given 
under Section 80, Civil P. C. has to be ex- 
cluded, (Limitation Act (1963), Section 15 
(2).) | 

Provisions of Sections 4 to 24 of the 
Limitation Act, particularly of Section 15 
(2) thereof have not been expressly ex- 
cluded by Section 146-A of the Bombay 
Prohibition Act. Consequently in com- 
puting the period of four months pres- 
eribed by Section 146-A of the Bombay 
Prohibition Act, the period of notice given 
under Section 80 of the Civil P. C. has 
to be excluded, The words “and not 
afterwards” only lay an emphasis that the 
period of four months is an outer limit 
for bringing an action against the govern- 
ment or the Govt, Officer if no other man- 
datory requirement is to be observed, AIR 
1932- Bom 259 and AIR 1942 Cal 544 and 
AIR 1940 Cal 305 and AIR 1950 Assam 
101 and AIR 1967 Mad 109, Rel. on. 

(Paras 9 and 13) 


Cases Referred: Chronological Paras 
AIR 1967 Mad 109 = (1966) 79 Mad LW 


D/- 


496 12 
AIR 1950 Assam 101 = ILR (1950) 2 
Assam 181 12 
AIR 1942 Cal 544 = 46 Cal WN 943 ae 


AIR 1940 Cal 305 = 44 Cal WN 362 11 
AIR 1932 Bom 259 = 34 Bom LR ne 
10, 


A. M. Bapat, for Appellant; M. G. 
Rajkarne, Asst. Govt. Pleader, for Respon- 
dent. 


PADHYE, J:— The plaintiff has 
filed this appeal challenging the dis- 
missal] of his suit on the preliminary 
ground of limitation. The plaintiff filed 
this suit for damages amounting to Rs. 
15000/- against the defendant, who was 
at the relevant time a Police Sub-In- 
spector on the ground that he had 


IE Ercan OE ie RNA See cree 
*(Against order of P. D. Apshankar, Civil 
J., Sr. Division, Yeotmal, in Suit No, 2 
of 1972.) 
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illegally seized the goods of the plaintiff 
which he had purchased from the 
Hyderabad Firm. The seizure of the 
goods: was on 24-7-1971. The goods were 
seized by him purporting to act under the 
Bombay Prohibition Act. 


2. The plaintiff gave a notice to 
the defendant under Section 80 of the 
Civil P, C. on 28-9-1971 and filed the suit 
on 21-1-1972. The suit is, therefore, filed 
beyond the period of four months and 
within the period of six months from the 
date of the act complained of. The defen- 
dant, therefore, raised a preliminary 
objection before the lower Court that the 
suit not having been filed within a period 
of four months from the date of the act 
complained of, the suit was barred by 
limitation, The defendant contended 
that the suit would be governed by the 
provisions of Section 146-A of the Bombay 
Prohibition Act which specifically provi- 
des for a period of limitation of four 
months for bringing an action against the 
Government Officer and such suit has to 
be instituted within four months from the 
date of the act complained of, The plain- 
tiff, however, contended that since the 
suit was against the Government Officer, 
a two months’ notice under Section 80 of 
the Civil P. C. had to be given and, there- 
fore, the period of the said notice had to 
be excluded for computing the period of 
limitation for the suit. There is no dis- 
pute that if the two months’ period for the 
notice under Section 80 of the Civil P. C. 
is excluded, then the suit would be with- 
in limitation, 

3- Section 146-A of the Bombay 
Prohibition Act provides that all actions 
which may be lawfully brought against 
the Government or any of the aforesaid 
officers or persons, in respect of anything 
done or alleged to have been done in pur- 
suance of this Act, shall be instituted 
within four months from the date of the 
act complained of, and not afterwards. 
and any such action shall be dismissed 
etc, The officers mentioned in Section 
146-A are the officers referred to in the 
earlier sections of the Act. It has been 
contended on behalf of the plaintiff-ap- 
pellant that since a notice under Section 
80 of the Code of Civil Procedure is man- 
datory, the period of such notice will have 
to be excluded under the provision of 
Section 15 (2) of the Limitation Act. Sec- 
tion 15 (2) of the Limitation Act provides 
that in computing the period of limita- 
tion for any suit of which notice has been 
given, or for which the previous consent 
or sanction of the Government or any 
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other authority is required, in accordance 
with the requirements of any law for the 
time being in force, the period of such 
motice or, as the case may be, the time re- 
quired for obtaining such consent or sanc- 
tion shall be excluded. Tf Section 15 (2) 
of the Limitation Act, 1963, can be in- 
voked, then in that case the suit would be 
within limitation, 

A. The defendant-respondent, on 
the other hand, contends that the provi- 
sions of Section 146-A of the Bombay 
Prohibition Act pointedly show that the 
suit has to be brought within four months 
from the date of the act complained of, 
notice or no notice, The learned counsel 
for the defendant-respondent lays great 
stress on the words “and not afterwards” 
in Section 146-A of the Bombay Prohibi- 
tion Act. It is said that the words “and 
not afterwards’ used in Section 146-A 
show that the period of limitation of four 
months can in no circumstances be ex- 
tended and the suit in every case has to 
be instituted within four months from the 
date of the act complained of without 
there being any extension of any time on 
any account whatsoever, It is further 
stated the Bombay Prohibition Act being 
a Special Act must prevail over the Gene- 
ral Act and the period of limitation given 
in the Special Act must be strictly ad- 
hered to. 


5. The learned Judge of the trial 
Court has accepted the contention of the 
defendant and has dismissed the suit on 
the ground of limitation itself without 
entering into the merit of the case. 

6. Even though the Bombay Pro- 
hibition Act is a Special Act, it does not 
make any speciffic provision for giving 
of a notice to the Government or the 
Government officer before bringing an 
action against them in respect of anything 
done or alleged to have been done in pur- 
énance of the Act. In some other Acts 
there are specific provisions regarding giv- 
ing of the notice before the institution of 
a suit. Since the action is to be against 
the Government Officer a notice under 
Section 80 of the Civil P, C. is necessary 
and without such a notice the suit is lia- 
ble to be defeated. Section 80 of the Civil 
P. C.. which is considered to be a man- 
datory provision, prohibits a suit against 
the Government or a Government Officer 
unless a notice of two months is given to 
fhe Government or the Govt, Officer. 
section 80 of the Civil P. C, in terms, 
says that no suit shall be instituted 
against the Government or against a pub- 
lic officer in respect of any act purport- 
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ing to be done by such públic ‘officer in 
his official capacity until the expiration 
of the two months next after notice in 
writing has been delivered to, or left at 
the office etc. The trial Court has pro- 
ceeded on the basis that the limitation for 
the suit is four months as provided under 
Section 146-A of the Bombay Prohibition 
Act and the notice under Section 80 of 
Civil P. C. is required to be given and 
we are also proceeding on the same foot- 
Ing. If, therefore, the notice under Sec- 
tion 80 of the Civil P. C. is required to 
be given, then normally the provisions of 
Section 15 (2) of the Limitation Act must 
take effect, unless they are excluded by 
a provision in the Special Act. 


7. For this purpose, we may re- 
fer to Section 29 (2) of the Limitation Act, 
which says that where any special or 
local law prescribes for any suit, appeal 
or application a period of limitation dif- 
ferent from the period prescribed by the ` 
Schedule, the provisions of Section 3 shall 
apply as if such period were the period 
prescribed by the Schedule and for the 
purpose of determining any period of 
limitation prescribed for any suit, appeal 
or application by any special or local law, 
the provisions contained in Sections 4 to 
24 (inclusive) shall apply only in so far 
as, and to the extent to which, they are 
not expressly excluded by such special or 
local law. The effect, therefore, of Sec- 
tion 29 (2) of, the Limitation Act is that 
unless the application of the provisions of 
Sections 4 to 24 or any of them is ex- 
pressly excluded by such special law, the 
aforesaid provisions will apply and Sec- 
tion 15 (2) being one of the aforesaid pro- 
visions, the same will apply unless it is 
expressly excluded by a special law like 
the Bombay Prohibition Act, We have, 
therefore, to see whether the provisions 
of Section 15 (2) of the Limitation Act, 
with which we are concerned in this case, 
are expressly excluded by the provisions 
of Section 146-A of the Bombay Prohibi- 
tion Act, which is a Special Act. 


8. It is urged on behalf of the de- 
fendant-respondent that the words “and 
not afterwards” used to Section 146-A of 
the Bombay Prohibition Act denote un- 
ambiguously that the provisions extending 
the period of limitation beyond the period 
of four months are excluded and the pe- 
riod of four months can in nọ circum< 
stances be extended, He lays emphasis 
on the words “and not afterwards” which 
according to him, could not be taken to 
be superfluous and must be taken to read: 
only as excluding the provision of law for 
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extending this. period of four months from 
the date of the act complained of He 
urges that if the provisions of Section 15 
(2) were to be applied in a case like this 
falling under Section 146-A, then no effect 
could be given to the words “and not 
afterwards”. In a way, the contention of 
the learned counsel for the defendant-res-~ 
pondent is not without substance or force. 
However, that is not the only way to look 
at the said provision. 


9 Section 29 (2) of the Limitation 
Act in very clear terms says that the pro- 
visions contained in Sections 4 to 24 will 
apply even in respect of the limitation 
prescribed under a Special Act unless 
those provisions or any of them are ex- 
pressly excluded by such special law. The 
question is whether it can be said that 
Section 146-A of the Bombay Prohibition 
Act expressly excludes the operation of 
Sections 4 to 24 which include Section 15 
(2) of the Limitation Act. We do not find 
any such express exclusion im Section 
146-A of the Bombay Prohibition Act. We 
are unable to read into Section 146-A any 
express exclusion from the use of the 
words “and not afterwards”. If the inten- 
tion of the Legislature was to exclude the 
operation of the provisions of Section 15 
(2) or any of the provisions of Sections 4 
to 24 then the Legislature would have 
definitely mentioned those provisions 
which were sought to be expressly ex4 
cluded. The use of the words “and nof 
afterwards” only lays an emphasis that 
the period of four months is an outer 
limit for bringing an action against the 
Government or the Government. Officer if 
no other mandatory requirement is fo be 
observed, It does not say that in a case 
where a mandatory notice is required to 

e given, even then the limitation would 
be only four months and four months 
alone from the date of the act complain- 
ed of. 

10. The question about the exclu~ 
sion of the period of a notice from the 
period of limitation prescribed by a Spe- 
cial Act came up for consideration in dif- 
ferent High Courts and in fact, in res 
pect of a similar provision where the 
words “and not afterwards” have been 
employed. First we may refer to a deci~ 
sion of this Court in Chhaganlal Sakerlal 
v, Municipality of Thana, (AIR 1932 Bom 
259), which was a case under the Bombay 
District Municipal Act, Of course, the 
words “and not afterwards” were not in 
the concerned provision but the period of 
limitation was prescribed in Section 167 
of the Act, Section 167 of the said Act 
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provided that. no suit shall be commenced 
without ene months previous. notice in 
writing, nor after six. months. from the 
date ef the act. complained of. Kt. was 
contended that the suit. had toa. be brought 
within a period of six months from the 
date of the act complained of even if a 
notice is required to be given and the 
notice peried could not be excluded from 
the period of Hmitation. This contention 
was negatived by this Court, Taking re- 
course to the provisions of Section 29 (2) 
of the Limitation Act, 1908, which was 
then prevailing and which is almost simi- 
lar to the present. Section 29 (2) except 
fer the provision made applicable, it was 
held that the notice period had to be ex- 
eluded while computing the limitation for 
filing of the suit. However, in a later 
case of the Calcutta High Court in 
Commrs, of Pabna Municipality v. Nirode 
Sundari Dasya Basak, (AIR 1942 Cal 544), 
the phraseology used in the provision was 
similar to the one used in Section 146-A 
ef the Bombay Prohibition Act, That. was 
@ case under the Bengal! Municipal Act in 
which it was provided that e suit against 
the Commissioners of any municipality or 
any of its officers: shall be commenced 
within six months next: after the accrual 
of the cause of action and not afterwards 
and a similar contention was raised before 
the Calcutta High Court, but: the said. con- 
tention was negatived, 


iL. It. was observed in that. case 
that. sub-section (2) of Section 29, Limi- 
tation. Act, expressly provides. that. for the 
purpose of determining any period of li- 
mitation prescribed. for any suit by any 
special or local law, the provisions con- 
tained. in. Sections 4, 9 to 18 and 22 shall 
apply only im so far as, and to the extent 
to which, they are not. expressly exclud- 
ed by such. special or local law. From 
this the learned Judge observed that. the 
plaintiff would be entitled to the benefit 
of Section 15 (2) in computing the spe- 
cial limitation under Section 532 (2) of 
the Bengal Municipal Act. Then later 
the learned Judge observed repelling the 
argument on behalf of the defendant: 

“It may well be that. the Legislature 
by adding the words ‘and not after- 
wards” did jntend: to exclude the applica- 
bility of those provisions of the Limitation 
Act which would operate to extend time 
in various: contingencies, Unfortunately, 
however, if that was the intention of the 
Legislature, they failed to carry it out by 
using appropriate language for that: pur- 
pose, The language they used ‘and not 
afterwards’ might possibly operate in the 
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way intended, but by reason of tke terms 
used in Section 29 (2) (a), Limitation Act, 
I think it fell short of what was thereby 
required, The words ‘expressly exclud- 
ed” mean what they may. In order that 
the exclusion may be express, I think that 
the particular sections of the Limitation 


Act which are intended to be 
excluded must be specifically in- 
dicated by the special or local 


law -in question, So far as the words 
“and not afterwards” are concerned, the 
utmost that can be said is that the ex- 
clusion of those sections of the Limitation 
Act may be easily spelt out therefrom, 
but, in my opinion, they will not amount 
to an express exclusion.” 

The learned Judge then relied upon an 
earlier decision of the same High Court 
in District Board, Chittagong v. Maulvi 
Emdadal Hoque, (AIR 1940 Cal. 305). 


12. We have also another decision 
of the Assam High Court in Tinsukia 
Municipal Board v. Bankim Chandra 
Ghose, (AIR 1950 Assam 101). A similar 
question arose there also and the provi- 
sion of that Act dealt in that case was al- 
most similar to the provision here, Clause 
(2) in the section provided that every such 
action shall be commenced within three 
months next after the accrual of the 
eause of action and not afterwards. A 
similar argument was also advanced there 
to the effect that the words ‘and not 
afterwards’ would show that the Legisla- 
ture intended that the plaintiff suing a 
Municipal Board had only three months 
from the date the cause of action accrued, 
and no suit could be instituted afterwards. 
It was argued that the implication of the 
requirement would be that notice of one 
month must be given within this period 
-and that it cannot be added to the period 
of suit, Repelling the contention. the 
learned Judge held: . 


“We do not think such ar inention 
can be attributed to the Legislature. It 
cannot be gathered from the language of 
the clause under consideration., It merely 
provides a period of limitation in empha- 
tic language. It does not deal with the 
principles or rules governing the compu- 
tation of the period. It is in -ts nature 
like the clauses of Schedule I, Limitation 
Act by which periods of limitaticn for dif- 
ferent kinds of suits are laid down. The 
Assam Municipal Act is admittedly not 
exhaustive so far as the statement of the 
law of limitation is concerned. It does 
not embody a complete code cf limita- 
tion. Where therefore, it specifies or 
prescribes a period for.a suit, the method 


Virendrakumar v, K., L. Aney (Padhye J ) 


i 4 
A.I. R. 


of computing that period would be regu- 
lated by the*general rules laid down in 
the Limitation Act for that purpose.” 


The decision of this Court referred to ear- 
lier has been relied upon in that decision. 


The question again arose in Madras 
High Court in Trustees, Madras Port v. 
M. C. Industries, (AIR 1967 Mad 109). 
There also Section 110 of the Madras Port 
Trust Act provided that no suit or other 
proceeding shall be commenced against 
any person for anything done, or purport- 
ing to have been done, in pursuance of 
this Act without giving to such person one 
month’s previous notice in writing of the 
intended suit or other proceeding, and of 
the cause thereof, nor after six months 
from the accrual of the cause of such suit 
or other proceeding, The contention there 
raised was that the language of Sec. 110 
was emphatic that no suit shall be filed 
afterwards, After considering the provi- 
sions of Section 29 (2) of the Limitation 
Act, the learned Judges observed as under 
noting the contention of the learned 
counsel for the defendant; 


“Learned counsel] next contends that 
it must be considered on the language of 
Section 110 that the applicability of Sec- 
tion 15 of the Indian Limitation Act is 
expressly excluded. Learned counsel sub- 
mits that on the emphatic language (nor 
after six months) it is a compelling infer- 
ence that the suit must be filed within 
six months and that there can be no ex- 
tension of the period. It is pointed out 
that Section 110 does not say that the 
suit must be filed within six months, It 
goes further and says that it shall not be 
filed after six months, But the question 
for consideration is whether in the cir- 
cumstances, it can be said that the appli- 
cability of Section 15 (2) is “expressly ex- 
cluded” in the language of the section. In 
my view, a particular section can be con- 
sidered to be expressly excluded only if 
there are specific words to the effect ex- 
cluding the applicability of the section. 
The language and the meaning of the 
words “expressly excluded” in Section 29 
(2) cannot be whittled down. However 
imperative the time limit may be under 
Section 110, it may be necessary impli- 
cation, one has to say that Section 15 (2) 
of the Limitation Act is excluded, and an 
outer limit fixed.” 


In conclusion, the learned Judge said: 


“Section 110 only provides a period 
of Limitation different from that indicated 
under the Indian Limitation Act and it 
will be open to the plaintiffs in the ab- 
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sence of express exclusion of the applica- 
bility of Section 15 (2) of the Limitation 
Act to rely upon the provisions of Sec- 
tion 15 (2) of the Indian Limitation Act 
in computing the period.” - 


Here also the decisions of this Court in 


- tation Act have not been expressly 


t 


Chhaganlal v. Thana Municipality, (AIF 
1932 Bom 259) and in Pabna Municipality 
v. Nirode Sundari, (AIR 1942 Cal 544) 
have been relied upon. 


13. It would thus be seen that the 
use of the words “and not afterwards” 
does not make any difference as to the 
applicability of the provisions of Ss, 4 to 


24 of the Limitation Act in view of Sec.. 


29 (2) of the said Act, since the provisions, 
particularly of Section 15 (2), of the Limi- 
ex- 
cluded by Section 146-A of the Bombay 
Prohibition Act, We are, therefore, un- 
able to take the view as has been taken 
by the learned trial Judge that the period 
of notice given under Section 80 of the 
Civil P, C. cannot be excluded from the 
period of limitation of four months pres- 
cribed by Section 146-A of the Bombay 
Prohibition Act. We are in respectful 
agreement with the views expressed in 
the decisions aforestated as, in our view, 
that is the construction that can be put 
upon the provisions of Section 146-A of 
the Bombay Prohibition Act. The learn- 
ed trial Judge, therefore, was in error in 
holding the suit as barred by time with- 
out giving effect as to the provisions of 
Section 15 (2) of the Limitation Act. 


14. Accordingly the decree of the 
trial Court dismissing the suit is set aside. 
Since the trial Court did not go into the 
merits of the case in the view it has taken 
on the point of limitation, it is necessary 
to remand the case to the trial Court for 
decision of the suit on merits on all con- 
tentions that may be raised by the par- 
ties, except the point of limitation, which 
has been decided by us, 


15. The appeal, therefore, succeeds 
and is allowed. The respondent will pay 
the costs of this appeal to the appellant. 


Appeal allowed. 


r 
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AIR 1976 BOMBAY 129 
(NAGPUR BENCH) 


C. S. DHARMADHIKARI AND 
A. R. SHIMPI, JJ. 


Jamnadas Devsibhai Bhate and others, 
Petitioners v. The Commissioner, Nagpur 
Division, Nagpur and another, Respon- 
dents, 


Special Civil Applns. Nos. 1766, 1389, 
1486, 2065, 1926 of 1975 and 200 of 1976, 
D/- 2-3-1976. 


(A) Land Acquisition Act (1894), Sec- 
tions 3 (f), 4(1) and 17 — Expression 
“public purpose” —- Scope — Proper ap- 
proach, l 


The scope of the expression is obvi- 
ously not static and must change with 
varying concept, time, state of society and 
its needs. Therefore, the proper appreach 
is to consider the scheme as a whole and 
then examine whether the entire scheme 
of acquisition is for a publie purpose or 
not. It will be an entirely wrong ap- 
proach to pick up a stray item or clause 
out of the scheme and then say that the 
said clause is not actuated by public pur- 
pose. The question will have to be de- 
cided in each case on the touchstone as to 
whether the acquisition is in the inte~est 
of community of section of society as dis- 
tinguished from private interest of an in- 
dividual. AIR 1956 SC 294 and AIR 1963 
SC 151 and AIR 1966 SC 1788 and AIR 
1970 SC 984, Rel. on. (Para 15) 


l (B) Land Acquisition Act (1894), Sec- 
tion 6 (3) — Declaration under Section 6 
— When open to challenge, 


So long as it is not established that 
the acquisition is sought to be made for 
some collateral purpose or is ultra vires 
of the powers of the Government, the de- 
claration of the Government that the ac- 
quisition is for a public purpose is nor- 
mally not open to challenge. AIR 1971 SC 
1033, Rel. on. (Para 16) 


i (C) Land Acquisition Act (1894), Sec- 
tions 4 (1) and 17 (1) and 3 (f) — Acquisi- 
tion of land for providing house sites to 
landless labourers in rural areas — It is 
for public purpose. 


The scheme framed by the Govern- 
ment for providing house sites to the 
landless workers in the rural areas is 
obviously in the public interest and is, 
therefore, a “public purpose” for which 
the lands can be compulsorily acquired by 
the Government under the provisions of 
the Act. (Para 22) 
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A schéme framed for the purpose of 
securing an aim declared in the constitu- 
tion to be a matter of State policy is 
obviously for public purpose. AIR 1970 
SC 2042, Rel. on. (Para 18) 


It is not correct to say that in effect 
the result of the acquisition is merely to 
transfer the property belonging to certain 
individuals to certain others individuals. 
Though ultimately a house site will be 
allotted to an individual landless labourer 
and he will be benefited by this acquisi- 
tion, it cannot be overlooked that they 
are benefited not as individuals but in 
furtherance of a scheme of public utility. 

(Para 19) 


The powers conferred on the appro- 
priate authority by the Land Acquisition 
Act are neither controlled nor restricted 
or abridged by any of the provisions of 
the Bombay Village Panchayats Act or the 
Maharashtra Land Revenue Code. 

(Para 20) 

The expression “public porpose”’ as 
defined in the Act is merely illustrative 
and not exhaustive. The illustration 
given in the definition clause not being 
exhaustive, it is not correct to say that 
unless it is shown that it is customary for 
the Government to make a provision for 
house sites for a landless labourer in the 
already constituted village sites, it will 
not constitute a ‘public purpose.’ 

(Para 21) 

It is also not correct to say that the 
present scheme is framed by the State 
Government in colourable exercise of its 
power to implement political programme 
of the party in Dower, which is known as 
the 20 Point Programme. It cannot be 
overlooked that the directive principles 
set forth in Part IV of the Constitution 
are not merely the matters of policy of 
any particular political party . but are 
fundamental in the governance of the 
country. (Para 22) 

Once it is held that the purpose is a 
public purpose, then, the officer concern- 
ed was within his right in issuing notifi- 
cation under Section 4 (1) of the Act, as 
the said land was needed or was likely to 
be needed for the publie purpose, namely, 
for providing house sites to the landless 
labourers and their families. (Para 23) 

(D) Land Acquisition Act (1894), Sec- 
tion 17 (1) (as amended by Maharashtra 
Act No. XLII of 1973) — Interpretation — 
Rule of ejusdem generis — Not applicable. 


There is no basis for holding that the 
general words used in sub-section (1) of 
Section 17 are any way controlled by 
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particular or specific words used in sub- 
section (2) of Section 17. Both these sub- 
sections being independent of each otber 
none of them constitutes a category, 
class or genus. There is no scope for ap- 
plying the principle of ejusdem generis to 
sub-section (1) of Section 17. AIR 1971 
SC 1033, Rel. on. (Para 25) 

(£) Land Acquisition Act (1894), Sec- 
tion 17 (4) (as amended by Mah. Act 
No, XLII of 1973) — Exercise of power 
under — Relevant consideration. 

If the purpose for which the land is 
being acquired is urgent and the very 
purpose of the acquisition of the land will 
be frustrated, if the land is not urgently 
acquired, then the said purpose is very 
much relevant for forming an opinion to 
exercise the power under Section 17 (4). 

(Para 28) 

The earlier lethargy or negligence, if- 
any, of the governmental machinery is 
not relevant for deciding the urgency, if 
it existed on the date on which the power- 
was exercised by the Additional Commis- 
sioner, (Para 36) 

(F) Land Acquisition Act (1894), Sec- 
tions 5-A and 17 (4) — 30 days’ time under 
Section 5-A -— Time limit is not in res- 
pect of completion of enquiry. 

It is not correct to say that only 30 
days’ time is required for completing an 
enquiry under Section 5-A of the Act. 
Section 5-A provides 30 days’ time for 
raising objections. If the objections are 
raised, then an enquiry as contemplated 
by Section 5-A (2) of the Act is required 
to be held after giving an opportunity to 
objector of being heard. It cannot be 
said that recourse to the urgency clause 
cannot be taken unless it is demostrated 
that the delay of 30 days could not be 
tolerated. AIR 1963 Mys 255 and AIR 
1965 Ker 92 and AIR 1973 Mad 278, Dist; 
AIR 1968 SC 870, Rel. on, (Paras 31, 33) 

(G) Land Acquisition Act (1894), Sec- 
tion 17(4) (as amended by Mah. Act 
No. XLII of 1973) — Opinion formed by 
authority while exercising power under 
Section 17 (4) — Scope of reviewability is 
very limited. 

The question as to whether there is 
an urgency or not is left to the discretion 
and decision of the authorities. (Para 30) 


If after applying its mind to the pro- 
visions of the Scheme; urgency of its im- 
plementation and the period within which 
it is to be implemented, the appropriate 
authority has decided to dispense with 
the provisions under Section 5-A of the 
Act, then in the absence of anything else 
it cannot be said that the exercise of the 


1976 


power is without any authority of law. 
AIR 1967 SC 1081 and (1971) 73 Bom LR 
872, Rel. on. (Paras 30 and 36) 

(H) Land Acquisition Act (1894), Sec- 
tion 17 (as amended by Mah. Act No. XLI 
of 1973) — Acquisition — Suitability of 
land. 

So far as the suitability of the land is 
concerned, it is the appropriate authority. 
who is the best judge of the matter. It is 
for the Government to decide which land 
is most suited for the acquisition and the 
decision of the State Government in this 
behalf would be final. AIR 1976 Bom 55, 
Rel. on. (Para 41) 

(I) Land Acquisition Act (1894), Sec- 
tion 17 (as amended by Mah, Act No. 
AMALIE of 1973} — Acquisition — Allegation 
of mala fide — Proof — Nature of burden. 

The mere allegation that the power is 
exercised mala fide would not be enough, 
but in support of the said allegation speci- 
fic material should be placed before the 
Court. The burden of establishing mala 
fides is very heavy on the person who al- 
leges it. Normally, the very seriousness 
of the allegations demands a credible 
proof of high order in support of such al- 
legations, more so when the allegations 
are made against the Government or a 


Statutory Body. (Para 44) 
Cases Referred: Chronological Paras 
AIR 1976 Bom 55 4} 
AIR 1973 Mad 278 = (1973) 1 Mad LJ 408 
26 

AIR 1971 SC 1033 = (1971) 3 SCR 871 
16, 25, 34 
(1971) 73 Bom LR 872 = ILR (1971) Bom 
1515 35 
AIR 1970 SC 984 14 


AIR 1970 SC 2042 = (1970) 2 SCR 600 


18 
. AIR 1968 SC 870 = (1968) 2 SCR 267 33 
AIR 1967 SC 1081 = (1967) 1 SCR 373 


39 
(1967) 8 Guj LR 729 = ILR (1967) Guj 
620 32, 33, 34 

AIR 1966 SC 1788 = (1966) 3 SCR 885 
14 

AIR 1965 Ker 92 = 1964 Ker LJ 126 

26, 32 

AIR 1963 SC 151 = (1963) 2 SCR 774 
14 
AIR 1963 Mys 255 26 
AIR 1956 SC 294 = 1956 SCR 18 13 


AIR 1955 SC 41 = (1955) 1 SCR 777 13 
AIR 1955 SC 810 = (1955) 2 SCR 367 13 
AIR 1914 PC 20 = 42 Ind App 44 13 

, V-M. Kulkarni (In S. C A. No. 1389 
of 1975), B. A. Udhoji (in S. C. A. No. 1486 
of 1975): L. Mohta (in S. C. A. No. 1766 
of 1975}, C. G. Madkholkar (In S.C. A. No. 
2065 of 1975), J. N. Chanduricar (in 
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S. C. A. No. 1926 of 1975) and A. M. Gorde 
(In S. C. A. No. 200 of 1976), for Peti- 
tioners; M. M. Qazi, Addl Govt. Pleader 
with R. R. Deshpande, for Respondents in 
all Applns. 

DHARMADHIKARI, J.:— In Special 
Civil -Application No. 1766 of 1975 as also 
in the other petitions which were heard 
along with this Special Civil Application, 
so far as the common questions of law 
are concerned, the State Government is 
acquiring lands belonging to the peti- 
tioners as the same are needed or are 
likely to be needed for the public pur- 
pose, namely, providing house sites to 
landless labourers. It further appears 
from the notifications issued under Sec- 
tion 4 of the Land Acquisition Act, 1894, 
referred to hereinafter as the Act, that as 
the Additional Commissioner, Nagpur was 
of the opinion that the acquisition of the 
lands is urgently necessary, he directed 
under sub-section (4) of Section 17 that 
the provisions of Section 5-A of the Act 
shall not apply in respect of the said 
lands. A schedule is attached to each of 
the notifications issued under Section 4 of 
the Act giving details about the landed 
property. Thereafter in some cases notifi- 
cations under Section 6 of the Act are 
issued, whereas in Special Civil Applica- 
tion No. 1389 of 1975 a notice under Sec- 
tion 4 (1) of the Act is issued to the land- 
holder and it is at that stage he has ap- 
proached this Court under Articles 226 
and 227 of the Constitution of India pray- 
ing for a writ of certiorari for quashing 
the notification issued under Section 4 of 
the Act. In some other Special Civil Ap- 
plications notifications under Section 6 of 
the Act are issued directing the Land Ac- 
quisition Officer to take recourse to the 
provisions of sub-section (1) of Section 17 
of the Act so as to enable him to take 
Possession of the lands needed for public 
purpose, on expiration of 15 days from 
the publication of the notice mentioned 
in sub-section (1) of Section 9 of the Act. 
Therefore, in some of the petitions, which 
are pending for hearing, in pursuance of 
such a direction after issuing a notice 
under Section 9 (1) of the Act, the Land 
Acquisition Officer was taking necessary 
steps for taking possession and at this 
Stage the petitioners have approached 
this Court for a writ of certiorari or man- 
damus under Articles 226 and 227 of the 
Constitution of India. 

2. As the main questions a ee 
in- all these petitions were common. the 
Counsel appearing in all these writ peti- 
tions were heard on two main questions, 
namely, (1} As to whether the acquisition 
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house sites to the landless labourers is 
“a public purpose” as 
Section 4 (1) or Section 17 (1) of the Act? 
and (2) as to whether the Additional Com- 
missioner was right in exercising his 
powcr under sub-section (4) of Section 17 
in dispensing with tne enquiry ccntem- 
plated by Section 5-A of the Act. 


3. Shri V. M, Kulkarni, the leam- 
ed counsel for the petitioner in Special 
Civil Application No. 1389 of 1975 con- 
tended before us that giving sites tc land- 
less labourers is not a “public purpose”, 
as in substance the land is being acquired 
by the Government for providing house 
sites to named individuals. He further 
contended that the kenefit arising out of 
the present acquisition proceedings is be- 
ing given to the named individuals, name- 
ly, the landless labourers as per the list 
attached to the prcposal. The general 
public as such is neither being benefited, 
nor providing the house sites to the land- 
less labourers is in the interest of zeneral 
public or a community as a who.e. He 
further contended that the Additional 
Commissioner has further committed an 
error in exercising his power under sub- 
section (4) of Section 17 of the Acs, when 
in fact there was no real urgency for ac- 
quiring the land for providing the house 
sites to the landless labourers. 


A Shri Udhoji, the learned coun- 
sel appearing for the petitioner in Special 
Civil Application Na. 1486 of 1975. adopt- 
ed the argument advanced by Shri V. M. 
Kulkarni and contended that the present 
purpose for which the land is being ac- 
quired is not covered by the exoression 
“public purpose” as defined by Section 3 
(© of the Act. Ee further contended 
that Section 17 of the Act was emended 
by the State Legislature by Maharashtra 
Act No. XLII of 1973 whereby the words 
‘waste or arable appearing in sub-sec- 
tion (1) of Section 17 were deleted. In 
spite of such an amendment to the Act, 
the expression “public purpose” is not 
amended, nor the provisions of Bombay 
Village Panchayats Act and the Rules 
framed thereunder, which provide for a 
procedure of extension of Gaothan, are 
modified or altered by the State. There- 
fore, according to Shri Udhoji unless 
such amendments were introduced in the 
Legislation, it was not possible for the 
State to acquire the lands for providing 
house sites to the landless labourers. So 
far as application of urgency clause is 
concerned, Shri UWdhoji contended thaf 
though the- opinion of the authority con- 
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cerned .is subjective, it will have to be 
examined on the touchstone of objectivity. 
According to the learned counsel, the 
landless labourers for whom the house 
sites are being provided have already ac- 
commodated themselves in the village and 
are living in the rented houses. If this 
is so, then there was no urgency for pro- 
viding the house sites to these landless 
labourers. He also contended that under 
Section 5~A of the Act a person inte- 
rested has a right to raise an objec- 
tion within a period of 30 days after the 
issue of notification under Section 4 of the 
Act. Therefore, unless the need was so 
urgent that the State could not have wait- 
ed for a period of 30 days, it was not open 
to the Additional Commissioner to exer- 
cise his powers under Section 17 (4) of the 
Act. In substance, therefore, it is the 
contention of the learned counsel that in 
the cases before us, there was no real 
urgency. He also based his argument on 
the different phraseologies used in sub- 
sections (1) and (2) of Section 17 of the 
Act. According to Shri Udhoji, sub-sec- 
tion (1) of Section 17 deals with special 
powers in cases of urgency, whereas sub- 
section (2) of Section 17 deals with the 
powers to be exercised by the authorities 
concerned in the matters of sudden change 
in the channel of any navigable river or 
other unforeseen emergency. According 
to Shri Udhoji, the 20 point programme 
which is the basis of the scheme for pro- 
viding house sites to the landless labourers 
is a political programme and could at best 
be termed as a political urgency and not 
a real urgency as contemplated by Sec- 
tion 17 of the Act. 


5. Shri L. Mohta, the learned 
counsel appearing for the petitioner in 
Special Civil Application No. 1766 of 1975; 
after adopting the arguments advanced by 
the counsel in other petitions, contended 
that the definition -of the expression 
“public purpose” in Section 3 (f) of the 
Act clearly indicates that unless it is de- 
clared by a notification in the official 
Gazette that it is customary -for the 
Government to make ‘a provision in this 
behalf in the village sites, the acquisition 
of the lands for the-purpose of providing 
house sites to the landless labourers is not 
contemplated. According to the learned 
counsel, there is no provision in law which 
enjoins a customary duty upon the Gov- 
ernment to provide house sites to the 
landless labourers. ‘Therefore, according 
to the learned counsel, acquisition of the 
lands for the purpose of providing -house 
sites to the landless labourers being not 
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a customary obligation for which the - 


lands could’ be acquired, the acquisition 
is wholly bad. He further contended that 
so far as the exercise of the power under 
sub-section (4) of Section 17 is concerned, 
it is quite clear from the bare reading of 
the section itself that after applying his 
mind to all the relevant data before him 
the Additional Commissioner can issue a 
direction in that behalf, In the present 
cases there is no application of mind at 
all on the part of the Additional Commis- 
sioner, and therefore, the direction issued 
in that behalf is wholly bad. 


6. Shri Madkholkar, the learned 
counsel appearing for the petitioner in 
Special Civil Application No. 2065 of 1975, 
has contended before us that the power 
exercised by the appropriate authority in 
issuing the notifications for acquiring the 
lands for the purpose of providing house 
sites to the landless labourers is ultra 
vires of the power and the authority con- 
ferred by Section 4 (1) of the Act. Ac- 
cording to the learned counsel, how a 
village is to be constituted is provided by 
the Maharashtra Land Revenue Code. 
Chap, VIII of the said Code deals with the 
constitution of village as well as its local 
area. It also provides as to what provi- 
sions should be made in a village by the 
Government. There is no provision in the 
Maharashtra Land Revenue Code which 
enjoins a duty upon the Government to 
provide house sites to the ‘landless 
labourers. It is neither a customary right 
of a landless labourer-nor it is the duty of 
the Government to make a provision in 
that behalf. Therefore, according to the 
learned counsel, unless a specific provi- 
Sion is made in the Maharashtra Land Re- 
venue Code, or in any other law, it is not 
possible for the appropriate authority to 
acquire the land for the said purpose.’ He 
has also relied upon the definition of the 
expression “public purpose” in See. 3 (f) 
of the Act, and contended that- unless a 
notification in that behalf is issued by the 
Government, the powers under Section 4 
(1) of the Act cannot be exercised. 


- %- Shri J. N. --Chandurkar, the 
learned counsel for the petitioner -appear- 
ing in -Special Civil Application No. 1926 
of 1975, contended before us that the 
people, namely: landless labourers, are not 
on the street; but are already accommo- 
dated in the rented houses or otherwise 
in -the village itself. They are living 
either’ as licencees or as tenants in the 
village.’ Therefore, it cannot be said that 
the purpose for which thè land is -being 
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acquired is so urgent that the appropriate 
authority could not have followed -the’ 
procedure prescribed by Section 5-A: of 
the Act. He further contended that once 
the petitioners make out a prima facie 
case that there was no urgency in the 
matter, then the burden shifts upon the: 
Government or the appropriate authority 
to justify the urgency and this has not 
been done in the present case. 


8. Shri Gorde, the learned coun- 
sel appearing for the petitioner in Spe- 
cial Civil Application No. 200 of 1976, 
adopted the arguments advanced by the 
counsel in other cases and further con- 
tended that the provisions of sub-sec- 
tions (1), (2) and (4) of Section 17 of the 
Act should be read harmoniously. These 
provisions indicate that the need of the 
veople should be so urgent that the proce- 
dure prescribed by Section 5-A could not 
be adhered to in a given case. Therefore, 
according to the learned counsel, in each 
case very strong reasons will have to be 
given by the appropriate authority for 
applying the urgency clause. Shri Gorde 
further contended that if sub-sections (1) 
and (2) of Section 17 are read harmonious- 
ly and together, they clearly indicate that 
the power under sub-section (4) of Sec- 
tion 17 of the Act can be exercised by 
the appropriate authority in the cases 
where the land is needed for the pur- 
poses specified in sub-section (2) of Sec- 
tion 17 of the Act. The phraseology used 
in sub-section (1) of Section 17 should be 
read in the context of sub-sections (2) and 
(3) of that section and the term “public 
purpose” used in sub-section (1) of Sec- 
tion 17 should be construed accordingly 
as it takes its colour from sub-section (2), 
He further contended that the sub-sec. (1) 
of Section 17 should be interpreted by 
applying the rule of ejusdem generis. 
Read in this context, the learned counsel 
further contended that the acquisition of 
the lands for providing house sites to the 
landless labourers is not covéred by the. 
provisions of Section 17 at all, as it is not 
a public purpose similar to those men- 
toned in sub-section (2). In substance, 
therefore, it is contended by Shri Gorde 
that the learned Additional Commissioner 
has exceeded his jurisdiction in exercis- 
ing his power under sub-section (4) of 
Section 17 of the Act, and therefore, the 
him under Sec- 
tion 6 of the Act is wholly without juris- 
diction and is illegal. l 


, 3. In reply to these various con- 
tentions it is contended by Shri Qazi, the 
learned Additional Government Pleader, 
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that providing house sites to the landless 
labourers is a “public purpose” within 
the meaning of sub-section (1) of Sec. 4 
and Section 17 (1) of the Act. He further 
contended that the need of the landless 
labourers to get the house sites or a shel- 
ter over their head is so urgent that un- 
less steps are taken by the appropriate 
authority to complete the acquisition pro- 
ceedings within a specified time. it is not 
possible for the Government to provide 
the house sites or huts to the landless 
labourers at all. In support of his con- 
tention, Shri Qazi has strongly relied 
upon the scheme framed in this behalf by 
the Central Government, and adopted by 
the State Government. According to the 
respondents, such a scheme was a part 
and parcel of the Five Year Plan. How- 
ever, as it was not properly implemented, 
instructions were issued by the Central 
Government and the State Government to 
complete the scheme within a specified 
period, namely, before 3lst March 1976. 
According to the respondents, as the lands 
for providing house sites to the homeless 
and Jandless labourers are urgently re- 
quired for settlement of these landless 
labourers, after applying his mind to the 
facts and circumstances of each ease, as 
well as to the urgency of the matter, the 
urgency clause was rightly applied by the 
Additional Commissioner. He has fur- 
ther relied upon the Government resolu- 
tions issued from time to time in this be- 
half. It was also contended by Shri Qazi 
that after examining each and every case, 
submitted by the Sub-Divisicnal Officer/ 
Land Acquisition Officer with a request 
that urgency clause should be applied, the 
Additional Commissioner has issued the 
notification in exercise of the power under 
Section 17 (4) of the Act. The Additional 
Commissioner has also stated in his affi- 
davit that whenever he found that the 
material was not sufficient to justify the 
application of Section 17 (4), he has re- 
fused to exercise the power. According 
to him, he has taken every possible care 
to see that the urgency clause is applied 
only when it was thought to be absolute- 
ly necessary. Before exercising the said 
power he scrutinized each and every case 
and only when he was satisfied that the 
subordinate Revenue Officers have follow- 
ed all the instructions incorporated in 
Land Acquisition Manual and the relevant 
Government resolutions, he has exercised 
the said power, after applying his mind 
to each and every case. 


10. For properly appreciating the 
controversy involved in these petitions, it 
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is necessary to understand the scheme for 
which the lands are being acquired. It 
appears that initially a Circular letter 
was issued by the Deputy Secretary to 
Government, Revenue and Forest Depart- 
ment, State of Maharashtra, on 1st De- 
cember 1971. At that time a scheme was 
under active consideration of the Govern- 
ment by which it wanted to avail of the 
financial assistance offered by the Govern- 
ment of India for providing house sites to 
landless workers in rural areas who do 
not already have a house site or a house 
or a hut of their own. Then by another 
Circular letter dated 19th July 1972, top 
priority was given to this scheme, which 
was meant for providing house sites to 
the landless workers’ families. By this 
letter, the Government decision was com- 
municated to the officers concerned that 
the Government has now decided to pro- 
vide house sites to all landless workers in 
the State who have no house sites of their 
own. It was estimated then that about 
10 lakhs of landless workers’ families 
who do not have house sites of their own 
and would not be covered by the home- 
stead rights that can be extended under 
tenancy laws, be provided house sites 
under the scheme. It was also informed 
to the officers concerned that the Govern- 
ment of India and the State Government 
attach the highest importance to this 
scheme and would like to ensure that no 
efforts are spared to provide every family 
of landless workers a house ‘site within 
the minimum time possible. The top 
priority was given to this programme as a 
part of the celebrations of 25th Anniver- 
sary of Independence. The procedure to 
be followed in this behalf was also indi- 
cated in the said Circular. With the said 
Circular, the scheme framed by the Cen- 
tral Government was also circulated. The 
scheme was known as a scheme for mak- 
ing a provision of the house sites to the 
landless workers in the rural areas. From 
the introduction of the scheme it appears 
that it aims at assisting the State Govern- 
ment and administrations of Union Terri- 
tories to provide house sites free of cost 
to families of landless worker in the rural 
areas, who do not already own a house 
site or a built up house or a hut on the 
land of their own. With the house sites 
so provided, the workers will have to 
build thouses or huts thereon with their 
own resources and live in peace without 
being constantly threatened with eviction 
by the owner of the land on which they 
have built their houses or huts. The 
scheme was introduced as Central Sector 
Scheme and it was also made clear that 
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the benefit of this scheme will be ad- 
Missible only to such families of land- 
less workers in rural areas, who cannot 
be given house sites in terms of cl. (b) of 
para. 2 of the said scheme. So far as the 
financial assistance is concerned, the en- 
tire cost of acquiring the developing land 
for providing house sites to the families 
of landless workers in accordance with 
the approved programme was to be met 
by the Government of India as 100% 
grant assistance which will be made avail- 
able to the States and Union Territories 
outside their plan ceilings. Certain guide- 
lines were then laid down for utilisation 
of financial assistance and no family was 
to be allotted more than one house site 
and the size of the site was not to exceed 
100 sq. yards. The scheme further pro- 
vided that while allotting the house sites 
there should be no segregation of fami- 
lies belonging to scheduled castes and 
scheduled tribes. Such families should 
be suitably interspreaded along with other 
families, being allotted house sites in or 
adjoining village. Thereafter it seems 
that with the sole object of removing 
number of difficulties faced by the Gov- 
ernment in taking possession of the pri- 
vate lands, which are needed to be ac- 
quired for various public purposes, the 
State Legislature amended Section 17 of 
the Act by Maharashtra Act No. XLII of 
1973. 


1i. In furtherance of this very 
scheme, by Government resolution dated 
lith March 1975, the Government of 
Maharashtra clarified the position that the 
State Government has been implement- 
ing the Centrally sponsored scheme for 
providing of house sites to landless wor- 
kers in rural areas, as a part of the pro- 
gramme of provision of minimum needed 
to the weaker sections of the society. It 
further clarified the position that the 
State Government ygives top priority to 
the above scheme and in order to ensure 
its speedy implementation has formulated 
a time bound programme for allotment of 
house sites to the eligible landless wor- 
kers in rural areas and construction of 
houses on the sites allotted under the 
scheme. With a view to execute the time 
bound programme, certain directions 
were issued to the officers concerned. By 
Government resolution dated 19th July 
1975, the Government noticed from the 
reports received from the Collectors that 
out of 4.05 lakhs eligible families, only 
2.54 lakhs persons have been provided 
with house sites till the end of June 1975. 
It was also noticed that 14,000 families 
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were still to be granted house sites from 
out of the Government land and about 
1.37 lakhs families were to he provided 
with house sites by acquiring or purchas- 
ing suitable private lands. Then after 
considering various matters, the Govern- 
ment took some decisions which are in- 
corporated in the said resolution. Para- 
graph 4 of the said resolution further 
makes it clear that the Government has 
also undertaken a programme of construc- 
tion of huts on the plots allotted under 
the “Scheme for provision of house sites 
to landless workers in rural areas” since 
March 1975. Under the Pilot Programme 
of construction of 1000 huts per district 
sanctioned under Government resolution 
dated llth March 1975, simple houses 
measuring 10’X10’ were to be construct- 
ed by the Collector at the cost of Rs. 150/- 
each and the beneficiaries were expect- 
ed to provide walls of mud/mud stones/ 
any local material traditionally used and 
also a thatched roof. Accordingly, 25,000 
huts were completed by 31st May 1975. 
However, considering the utility and 
urgency of the programme, the Govern- 
ment decided to undertake construction 
of 1 lakh huts during the period from 1st 
June 1975 to 3lst March 1976 in addition 
to those that would be constructed by the 
Co-operative Sugar Factories. Therefore, 
in partial modification of the previous 
orders on the subject, the Government 
issued further orders laying down divi- 
Sionwise targets efc. The Government 
contribution was increased from Rs. 150/- 
to Rs. 200/~ per hut. In addition, it 
was also provided that the labour under 
Employment Guarantee Scheme at a 
rate not exceeding Rs. 60/- per hut may 
be employed for manufacture of unbaked 
bricks or collection and cutting of local 
stone etc. Empty tar drums available 
with the Buildings and Communication 
Department were also to be used and the 


. Government also observed that taking 


into account the objectives of the pro- 
gramme viz. to help the weaker sections 
of the society, the members of social and 
Philanthrophic institutions like Rotary 
Club, Lions Club ete. and organizations 
like Sugar Factories have expressed their 
desire to assist the Government in the 
implementation of the programme. It is 
further clear from the Government reso- 
lution placed on record that initially - 
Talathi was directed to prepare a list of 
all the landless workers’ families in the 
village with the assistance of village Pan- 
chayat Secretary. He was also asked to 
prepare a list of the suitable Government 
and village panchayat lands that are avail- 
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able for being assigned for the house 
sites. If such lands were not available 
then he’ was directed to prepar? a list. of 
lands proposed to be acquired for the 
sdid purpose. Government has also direct- 
ed that a meeting should be ecnvened of 
the President, Chief Executive Officers, 
Chairman of Panchayat Samities, Block 
Development Officers and Tahsildars ete. 
Then a committee should be formed at 
Taluka level, with Tahsildar, Chairman 
of Panchayat. Samiti, Block Development 
Officer and Sarpanch of the village con- 
cerned, who will be co-optec member. 
It was also made clear that while decid- 
ing the suitability of the land proposed 
for house sites and in preparing layout, 
the principles of extension of village sites 
and Regulation of Buildings Rules may be 
adhered to except in regard to the size of 
house site. In.case where Government or 
village panchayat lands are not available 
efforts should be made to obtain suitable 
private lands as gifts and possession be 
taken by negotiations. It was also made 
clear that after the list is prepared by the 
Talathi with the assistance of Village 
Panchayat Secretary, the same should be 
placed before the Taluka Coramittee for 
approval and it should also be published 
in village. For this purpose a meeting of 
the villagers in the village could be con- 
vened and list may be read out aloud in 
that meeting. The steps for acquisition 
of private land should be taken if it was 
found that suitable Government or vil- 
lage panchayat land is not available. A 
committee at district level was also form- 
ed for supervising the progress of the 
scheme. It was also realised by the Gov- 
ernment that mere providing of house 
sites to landless worker would not solve 
his teal problem of having a House of his 
own. The allotment of the house site to 
a family which has been forced to remain 
landless on account of his poor condition 
would be meaningless unless some other 
provisions are made. Therefore, suitable 
arrangements were made for levelling of 
land, contribution of funds and provid- 
ing building material. A Pilot Programme 
was also prepared. 


12. On the basis of these various 
Government resolutions it is contended 
on behalf of the respondents that the pre- 
sent scheme has been framed by the Gov- 
ernment to provide shelter to the weaker 
section of the society to achieve 
object of the welfare State. Accord- 
ing to the respondents, the said soar = 
in the interest of the public as a w a 
and to acquire land for - exectiting’ the 
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said scheme is, therefore, a public pur- 
pose within the meaning of the said ex- 
pression as defined in Section 3 (f) as well 
as Section 4 (1) and sub-section (4) of Sez- 
tion 17 of the Act. 


13. It is not necessary to refer to 
the various decisions cited at the Bar for 
finding out the real meaning of the ex- 
pression “public purpose” as used in tne 
Act. Suffice it to make a reference to 
the decisions of the Supreme Court where 
the Supreme Court has laid down the 
true scope and import of the said ex- 
pression. As back as in 1956, in State of 
Bombay v. R. S. Nanji, (AIR 1956 SC 264) 
the Supreme Court had an occasion to 
consider the true import of the expres- 
sion “public purpose”, After making’ a 
reference to the Privy Council decision 
in Hamabai v. Secretary of State, (AIR 
1914 PC 20), the Supreme Court observed 
as under: 


“The expression ‘public purpose’ has 
been considered in many. cases and it is 
unnecessary to refer to them except the 
three cases cited“ by the Attorney-Gene- 
ral. In AIR 1914 PC 20 the observa- 
tion of Batchelor, J. to the effect “Gene- 
ral definitions are, I think, rather to be 
avoided where the avoidance is possible, 
and I make no attempt to define precise- 
ly the extent of the phrase ‘public pur- 
poses’ in the lease; it is enough to say 
that, in my opinion, the phrase, what- 
ever else if may mean, must include a 
purpose, that is, an object or aim, in 
which the general interest of the commu- 
nity, as opposed to the particular interest 
of individuals, is directly and vitally con- 
cerned” received the approval of the 
Privy Council. 


Their Lordships, however, rejected 
the contention that there cannot be a 
‘public purpose’ in taking land if that 
land when taken is not in some way or 
other made available to the public at 
large. This contention has been raised 
because the Government had resumed 
lands, which had been the subject cf a 
lease and a sanad, the terms. of which 


permitted the Government to resume the 


lands for any public purpose, with a 
view to erect thereon dwelling houses for 
the use of Government officials as their 
private residence on adequate rent. The 
concluding portion of the judgment of 
the Privy Council is important and needs 
to be quoted. It stated, 

“But here, so far from holding them 
to be wrong, the whole of the learned 
Judges, who are thoroughly | conversant 
with the conditions of Indian life, say that 
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they are satisfied that the scheme is one 
which will redound to public benefit by’ 


helping the Government to maintain the 
efficiency of its servants. 
conclusion their Lordships would be slow 
to differ, and upon its own statement it 
commends itself to their judgment.” 


In AIR 1955 SC 41 the requi- 


sition was for housing a person having no 


housing accommodation. After consider- 
ing the affidavits, the facts and the cir- 
cumstances of the case, Bose, J. observ- 
ed— 


“The Constitution authorizes requisi- 
tion for a public purpose. The purpose 
here is finding accommodation for the 
homeless. If, therefore, a vacancy is al- 
lotted to a person who isin fact home- 
less, the purpose is fulfilled.” 


In AIR 1955 SC 810 the re- 
quisition was for the purpose of housing 
a member of the staff of a foreign Cop- 
sulate. This Court held that the requisi- 
tion was for a State purpose, which it is 
needless to say must be regarded as a 
public purpose. An examination of these 
and other cases leads us to the conclusion 
that ‘it is impossible to precisely define 
the expression ‘public purpose’. In each 
case all the facts and circumstances will 
require to be closely examined in order 
to determine whether a ‘public - purpose’ 
has been established. 


_ ‘Prima facie’ the Government is the 
best judge as to whether ‘public purpose’ 
is served by issuing a requisition order, 
but it is not the sole judge. The Courts 
have the-jurisdiction and it is their duty 
to determine the matter whenever a 
question is raised whether a requisition 
order is or is not for a public purpose’. 


14. Then in Somawanti v. State 
of Punjab (AIR 1963 SC 151) the Supreme 
Court had an occasion to consider the true 
import of expression “public purpose” in 
the context of the provisions of the Land 
Acquisition Act, After making a refer- 
ence to the definition clause where the 
expression “public purpose” is defined, 
the Supreme Court observed as under: 


“This is an inclusive definition and 
not a compendious one and therefore, 
does not assist us very much in. .ascer- 
taining the ambit of the expression ‘pub- 
lic purpose’. Broadly speaking the ex- 
pression ‘public purpose’ would, however, 
include a purpose in which the general 
interest of the community, as opposed to 
the particular interest of individuals, is 
directly and vitally concerned.” 


From such a 


pose or- not and further 
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The same view was reiterated by the 
Supreme Court in Arnold -Rodricks v. 
State of Maharashtra, (AIR 1966 SC 1788) 


and in Ratilal v. State of Gujarat, (AIR: 


1970 SC 984), 
after making a 


In Arnold Rodrick’s case 
reference -tọ the earlier 


decisions, the Supreme Court observed as. 


follows: 


“The main idea in issuing the im- 
pugned notifications was not to think - of 
the private comfort or advantage of the 
members of the public but the general 
public good, At any rate where a very 


large section of the community is con- 


cerned its welfare is a matter of public 
concern, and when the notifications serv- 
ed to enhance the welfare of this section 
of the community this is public purpose 
and the notifications are valid and cannot 
be impugned on the ground that they 
were not issued for any public purpose.” 


In Ratilal’s case the Supreme Court -held 
that a housing scheme for a section of .a 
public may also be for a public purpose. 
In this context in para. 7 of the judgment 
the Supreme Court observed as under: 


“We are unable to accede to the con- 
tention of the appellant that a housing 
scheme for a limited number of persons 
cannot be considered as a public purpose. 
It was said that there were hardly about 
20 members in the co-operative society in 
question and therefore the housing 
scheme for their benefit cannot be con- 
sidered as a public purpose. It was also 
urged that there was no need for acquir- 
ing any land for the scheme in question. 
Section 6 (3) of the Land Acquisition Act 
provides that a declaration under Sec- 
tion 6 shall be conclusive evidence that 
the land proposed to be acquired is 
needed for a public purpose. Therefore 
this Court cannot go into the question 
whether the need was genuine or not un- 
less we are satisfied that the action taken 
by the Government was a fraudulent one. 
We are also unable to concede to the pro- 
position that the need of a section of the 
public cannot be considered as a public 
purpose. Ordinarily, the Government is 
the best authority to determine whether 
the purpose -in question is a public pur- 
the declaration 
made by it under Section 6 is a conclu- 
sive evidence of the fact that the land in 
question is needed for a public purpose 
— See Smt. Somawanti v. State of Punjab, 
(1963) 2 SCR 774 = (AIR 1963 SC 151). 
That-decision lays down that conclusive- 
ness in Section 6 (3) must necessarily at- 
tach not merely to a “need’ but also to 
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the question whether the purpose was a 
public purpose.” 

15. Therefore, it is obvious from 
these decisions of the Supreme Court 
that the expression “public purpose” 
would include purpose in Which the gene- 
ral interest of the community as opposed 
to the particular interest of the individual 
is directly or vitally concerned. What- 
ever furthers the general interest of the 
community as opposed to the particular 
interest of the individual must be re- 
garded as public purpose. Thus scope of 
the expression is obviously not static and 
must change with varying concept, time, 
state of society and its needs. Therefore, 
the proper approach is to consider the 
scheme as a whole and then examine 
whether the entire scheme of acquisition is 
for a public purpose or not. It will be an 
entirely wrong approach to pick up a stray 
item or clause out of the scheme and then 
say that the said clause is not actuated 
by publice purpose. The phrase “public 
purpose” will have to be construed ac- 
cording to the spirit of the times and the 
needs of the society. The question will 
have to be decided in each case on the 
touchstone as to whether the acquisition 
is in the interest of community or sec- 
tion of society as distinguished from pri- 
vate interest of an individual, 


16. It cannot be forgotten that 
section 6 (3) of the Act lays down that 
the declaration made under Section 6 
shall be conclusive evidence that the 
land is needed for a public purpose or 
for a Company, as the case may be. 
Therefore, so long as it is not established 
that the acquisition is sought to be made 
for some collateral purpose or is ultra 
vires of the powers of the Government, 
the declaration of the Government that 
the acquisition is for a public purpose is 
normally not open to challenge. In this 
context a reference could usefully be 
made to a later decision of the Supreme 
Court in Jage Ram v. The State of Har- 
yana, (AIR 1971 SC 1033) where the Sup- 
reme Court has observed as follows: 


“There is no denying the fact that 
starting of a new industry is in public in- 
terest. It is stated in the affidavit filed 
on behalf of the State Government that 
the new State of Haryana was lacking in 
industries and consequently it had be- 
come difficult to tackle the problem of 
unemployment. There is also no denying 
the fact that the industrialization of an 
area is in public interest. That apart, 
the question whether the starting of an 
industry is in public interest or not is 
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essentially a question that has to be, 
decided by the Government. That is, a, 
socio-economic question. This Court is 
not in a position to go into that question. 
So long as it is not established that the 
acquisition is sought to be made for some 
collateral] purpose, the declaration of the 
Government that it is made for a public 
purpose is not open to challenge. Sec- 
tion 6 (3) says that the declaration of the 
Government that the acquisition made is 
for public purpose shall be conclusive 
evidence that the land is needed for a 
public purpose. Unless it is shown that 
there was a colourable exercise of power, 
it is not open to this Court to go behind 
that declaration and fing out whether in 
a particular case the purpose for which 
the land was needed was a public pur- 
pose or not—see Smt. Somavanti v, State 
of Punjab, (1963) 2 SCR 774 = (AIR 1963 
SC 151) and Raja Anand Brahma Shah v. 
State of U, P., (1967) 1 SCR 373 = (AIR 
1967 SC 1081). On the facts of this case 
there can be hardly any doubt that the 
purpose for which the land was acquired 
is a public purpose.” 

In the said case the Supreme Court held 
that starting of a new industry is in the 
public interest, because it involves a 
socio-economic question, and therefore, 
the industrialisation of an area is in pub- 
lic interest, 


17. However, it is contended be- 
fore us by the learned counsel for the 
petitioners that in the cases before us the 
lands are being acquired by the Govern- 
ment for providing house sites to the in- 
dividual landless labourers. It is an ac- 
quisition meant for a particular interest 
of individuals, namely, the landless la- 
bourers and it does not involve the gene- 
ral interest of the community as a whole. 
It is not possible for us to accept this 
contention, 


18. As already referred to herein- 
before, the scheme framed by the Central 
Government as adopted by the State Gov- 
ernment for providing house sites to the 
landless labourers in the rural areas is a 
scheme meant for the benefit of the land- 
less-labourers as a class. It seeks to 
provide benefit to the families of the land- 
less workers in the rural areas and the 
entire cost of acquiring and developing of 
the lands for providing house sites for 
families of the landless workers is to be 
borne. out by the Government, Not only 
this, the Government is going to contri- 
bute Rs. 200/- per hut for the construc- 
tion of the huts. The objective of the 
scheme is to help the weaker section of 
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the society, namely, the landless labour- 
ers and their families. It cannot be dis- 
puted that the schemé framed for provid- 
ing houses to the landless labourers which 
ensure a bare shelter to them, and which 
is one of the basic needs of human being, 
is in the interest of the general public. 
By framing such a scheme the State is 
only making a provision for securing just 
and humane conditions for the landless 
labourers to live and work. This scheme 
is obviously in conformity with the direc- 
five principles of the State policy. The 
scheme also contemplates that there will 
be no segregation of the families belonging 
to scheduled castes or scheduled tribes 
while allotting the house sites, The per- 
sons belonging to the scheduled castes and 
scheduled tribes will be made to live with 
other families belonging to other castes 
and classes so as to change the geographi- 
cal and social map of the village. By 
providing these house sites to the landless 
labourers and their families the Govern- 
ment wants to check illegal eviction and 
ejectment of these landless labourers from 
their abode by the unscrupulous Jand- 
lords. This is one of the means by which 
the Government seeks to check the ex- 
ploitation of the landless labourers. In 
our opinion, the present scheme is fram- 
ed for the purposes of achieving an ob- 
ject solemnly declared in the Constitution 
and particularly in Chapter IV, relating 
to directive principles of the State policy. 
The Ideal we have set before us in Arti- 
cle 38 is to evolve a State which must 
constantly strive to promote the welfare 
tof the people by securing as effectively as 
it can a social order in which social, eco- 
nomic and political justice will be esta- 
blished in all the spheres of national life. 
If, therefore, the State is expected to give 
effect to these avowed principles then we 
must regard as a ‘public purpose’ all that 
which is calculated to promote the wel- 
fare of the people or of the weaker sec- 
tion of society as envisaged in these 
directive principles of State policy. In 
this context reference could usefully be 
made to the observations of the Supreme 
Court in Chandra Bhawan Boarding and 
Lodging v. State of Mysore (AIR 1970 SC 
2042), which are as under: 


“The ‘provisions of the Constitution 
are not erected as the barriers to pro- 
gress. They provide a plan for orderly 
progress towards the social order con- 
templated by the preamble to the Con- 
stitution. They do not permit any kind 
of slavery, social economic or political. 
It is a fallacy to think that under our 
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Constitution there are only rights and no 
duties. While rights conferred under 
Part III are fundamental, the directives 
given under Part IV are fundamental in 
the governance of the country, We see 
no conflict on the whole between the pro- 
visions contained in Part III and Part 
IV. They are complementary and sup- 
plementary to each other. The provisions 
of Part IV enable the legislatures and the 
Government to impose various duties on 
the citizens. The provisions therein are 
deliberately made elastic because the 
duties to be imposed on the citizens de- 
pend on the extent to which the directive 
principles are implemented. The man- 
date of the Constitution is to build a wel- 
fare society in which justice social, eco- 
nomic and political shall inform all in- 
stitutions of our national life. The hopes 
and aspirations aroused by the Constitu- 
tion will be belied if the minimum needs 
of the lowest of our citizens are not met.” 
Therefore, in our opinion, a scheme fram- 
ed for the purpose of securing an aim 
declared in the Constitution to be a mat- 
ter of State policy is obviously for pub- 
lic purpose, 


19. It is not correct to say that in 
effect the result of the acquisition is 
merely to transfer the property belonging 
to certain individuals to certain other in- 
dividuals, Though ultimately a house site 
will be allotted to an individual landless 
labourer and he will be benefited by this 
acquisition, it cannot be overlooked that 
they are benefited not as individuals but 
in furtherance of a scheme of public uti- 
lity. Scheme for construction of huts for 
poor landless labourers in the rural areas 
is for a public purpose as it will tend to 
promote social welfare and prosperity. 
Providing housing accommodation to the 
landless and homeless labour js a social 
necessity. Social necessity requires that a 
Proper housing accommodation should be 
made available to this large section of the 
community, The welfare of this large and 
unorganised section of community is a 
matter of public concern. It is one of the 
duties of the Government in the welfare 
State that it should promote with special 
care the economic interests of weaker 
section of the people and to protect them 
from social: injustice and all forms of 
exploitation, Though the directive prin- 
ciples of State policy are not enforceable, 
it cannot be forgotten that they are fun- 
damental in the governance of the coun- 
try. These principles cast a duty upon the 
State to endeavour to secure, by legisla- 


tion or, economic organisation or. in. any 


shes a ata ta. Z 
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‘other way, to all workers, agricultural, 
q industrial-or otherwise, work, a ‘living 
` wage, ‘conditions of work ensuring a de- 
cent standard of life and full enjoyment 
of leisure and social and cultural apportu- 
nities. In the organised industrial sector 
the employees are getting these amenities 
as a result of collective bargaining 
through their trade Unions, However, in 
the case of unorganised landless labour- 
ers in the rural areas, it is the duty of 
State as well as of the society to make 
such a provision, Then alone this weaker 
‘section of the community can be protected 
‘ from social injustice and exploitat.on. By 
- the present scheme a bare shelter is be- 
- ing provided which is a basic need of all 
the human beings, This is the minimum 
a poor man can expect in a free country 
wedded to the principles of welfare State, 
at least after 25 to 30 years of indepen- 
' derce. Earlier it is done, better it is for 
the society in general. This will have an 
obvious effect of increasing efficiency of 
an agricultural labourer and his status in 
social life, In such a scheme public as a 
whole is interested. It is no doubt true 
.that in the ultimate analysis it will be the 
individual landless labourer who will be 
getting the house sites, but he gets the 
house site not because he is “X” or “Y”, 
that is, an individual, but he gəts the 
ouse site because he belongs to che class 
of landless labourers. The acquisition is, 
therefore, meant for a class of landless 
labourers and their families and not for 
individuals, Therefore, if the scheme 
framed by the Government for providing 
house sites to the landless Jabourers and 
their families is considered in this con- 
text, then it will have to be held that the 
acquisition of the lands for the Said pur- 
pose is for the “public purpose” as con- 
templated by Section 4 as well as Section 
17 of the Act. 








20. The argument that un-ess it is 
eclared by a notification in the official 
gazette that it is customary fer the Gov- 
ernment to make a provision for provid- 
ing house sites to landless labourers in 
the village sites in a district, the land 
cannot be acquired for the said purpose 
is obviously a wrong approach to the 
whole problem. A further argument that 
unless the provisions of Chapter VIII of 
the .Maharashtra Land Revenue Code 
which deal with the constitution of -vil- 
lage as. well as its local area are followed 
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the land cannot be acquired for providing 
house-sites to the landless labourers is 
equally fallacious. This is not'a case’ by 
which authorities concerned or the State 
are constituting a village. The village is 
already constituted. The provision which 
is being made by this scheme is to pro- 
vide house sites to the landless workers 
in the village, which is already: con- 
stituted. The provisions of the village 
Panchayats Act or the Maharashtra Land 
Revenue Code dealing with the constitu- 
tion of the village, therefore, have no 
application to the present ease. By pro- 
viding house sites to the landless labour- 
ers in the village itself neither new vil- 
lage is being constituted nor its bounda- 
ries are being aitered, Moreover, the 
provisions of the Land Acquisition Act 
are independent one and it has nothing to 
do with the provisions of the Maharash:-ra 
Land Revenue Code or the Bombay Vil- 
lage Panchayats Act. The powers cen- 
ferred on the appropriate authority by 
the Land Acquisition Act are neither ccm- 
trolled nor restricted or abridged by 
any of the provisions of the Bombay Vil- 
lage Panchayats Act or the Maharashira 
Land Revenue Code, Furthermore the 
present scheme is already sanctioned by 
the Government itself. As a matter of 
fact in pursuance of this sanctioned 
scheme, the present notifications: are issu- 
ed by the competent authority. These 
notifications are published in the official 
gazette, In this view of the matter, in 
our opinion, the provisions of the Maha- 
rashtra Land Revenue Code. as-well -as 
the Bombay Village Panchayats Act have 
no application to the facts and circum- 
stances of the present case, 


21. As already observed. the ex- 


-pression “public purpose” as defined in 


the Act is merely illustrative. and not 
exhaustive. The illustration given in the 
definition clause. not being exhaustive, it 
is not correct to say ‘hat unless it is 
shown that it-is customary for the-Gav- 
ernment to make a provision for house 
sites for a landless: labourer in the al- 
ready constituted village sites. it will not 
constitute a ‘public purpose’, In the 
view which we have already taken, it is 
obvious. that purpose for which the lands 
are being acquired is a public purpose 
within the meaning of the Land Acquisi- 
tion Act. If this is so, then, ‘in. our opin- 
ion, the illustration given in the definition 
clause has no application to the facts and 
circumstances of the present ease. In 
this view of the matter it is not possible 


. for’ us ‘to accept any of these ‘contentions. 
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tf. 22. It is also-not correct to say that 
‘jthe present scheme is framed by the State 
Government in colourable exercise of its 
power to implement political programme 
of the party in power, which is known as 
-Ithe 20-Point Programme, It cannot, be 
overlooked that the directive principles 
‘|set forth in Part IV of the Constitution 
are not merely the matters of policy of 
any particular political party but are 
fundamental] in the: governance of. the 
country. Whatever political party comes 
into power is expected to follow these 
.{principles. The scheme in this behalf 
as framed by the Government in the 
year 1971 itself, which was a part and 
parcel of Five Year Plan, In 1972 itself 
the instructions in that behalf were issu- 
ed to the State Government. The circu- 
lar issued in that behalf also provided the 
guidelines as to how the scheme is to be 
implemented. The scheme itself was cir- 
culated to the officers concerned with the 
' Government letter dated 19 July 1972. 
For properly implementing the said 
scheme, the necessary instructions were 
also issued in the years 1972 and 1974 and 
also vide Government resolution dated 
lith March 1975. This was all done even 
before 20-Point Programme was for- 
mulated. Obviously, therefore, the present 
scheme cannot be termed tc be a political 
policy of any particular political party. 
In this view of the matter, it cannot be 
said that the present scheme has been 
framed by the Government in colourable 
exercise of the power. The Government 
resolutions provide a data as to how 
many families of the landless labourers 
“Should be provided with house sites. 
Even from the latest resolution issued by 
the State Government it is quite clear 
that above 1.37 lakhs of the families of 
landless workers were still not provided 
‘with the house sites by acquiring or pur- 
chasing private lands till the Government 
resolution dated 19-7-1975 was issued, 
the problem of housing the families of 
landless. labourers was, therefore, under 
the consideration of the Government 
Since the year 1971 itself. This was as a 
matter. of part and parcel of the Five 
Year Plan, -It not only helped rehabilita- 
tion of the families of the landless 
labourers, but it has also checked’ their 
exploitation by the unscrupulous ‘land- 
lords, These landless labourers were 
under constant threat of eviction by the 
owners of the land. Therefore, taking an 


overall view of the matter in our opinion, 
the scheme framed by the Government 
for providing. house. sites to the landless 
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‘that the aforesaid purpose is 
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workers in the rural areas is obviously 
in the publie interest and is, therefore. a 
“public purpose” for which the lands can 
be compulsorily acquired by the Govern- 
ment under the provisions of the Act, 


23. Once it is ‘held that the pur- 
pose for which the lands are being ac- 
quired, namely, for- providing house sites 
to the landless labourers and their fami- 
lies is a public purpose, then, in our 
opinion, it cannot be said that the noti- 
fication issued by the appropriate autho- 
rity under Section 4 (1) of the Act is 
ultra vires. Section 4 (1) of the Act pro- 
vides acquisition of the lands, if they are 
needed or are likely to be needed for any 
public purpose. Therefore, once it is held 
a public 
purpose, then, in our opinion, the officer 
concerned was within his right in ‘issuing 
notification under Section 4 (1) of the 
Act, as the said land was needed or was 
likely to be needed for the publie pur- 
pose, namely, for providing house sites to 
the landless labourers and their families. 


24. So far as the other part of ‘the 
argument, namely, that there was no 
urgency in acquiring these lands for the 
purpose of the scheme, nor the purpose 
for which the land is being acquired is a 
public purpose covered by Section 17 of 
the Act, is concerned, in our opinion, 
there is no substance in this contention 
also. Section 17 of the Act, as amended 
by the Maharashtra Act No XLII of 
1973, reads as under: 

“17 (1) In cases of urgency. when- 
ever the appropriate Government or the 
Commissioner so directs, the Collector, 
though no such award has been made, 
may, on the expiration of fifteen days 
from the publication of the notice men- 
tioned in Section 9, sub-section (1), take 
possession of any land needed for’ public 
purposes or for a Company. Such land 
shall thereupon vest absolutely in the 
Government, free from all encumbrances. 

(2) Whenever, owing to any sudden 
change in the channel of any navigable 
river or other unforeseen emergency, it 
becomes necessary for any Railway Ad- 
ministration to acquire the immediate 
possession of any land for the maintenance 
of their traffic or for the purpose of mak- 
ing thereon a river-side or ghat station, 
or of providing convenient connection. 
with or access to any such station, or 
whenever, owing to a like emergency or 
owing to breaches -or other unforeseen 
events causing damage to roads, rivers 
cannels or tanks, it becomes necessary for. 
the State Government or the Commis- 
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sioner to acquire the immediate posses- 
sion of any land for the purpose of main- 
taining road communication or irrigation 
or water supply service, as the case may 
be, or whenever due to failure of the 
monsoons or otherwise there is acute 
scarcity of water for drinking or agricul- 
ture and failure of crops in the State, it 
becomes necessary for the State Govern- 
ment or the Commissioner to acquire the 
immediate possession of any land, for the 
purpose of providing water for drinking 
or agriculture and by setting up or con- 
tinuing relief works for providing em- 
ployment to persons affected by the con- 
ditions referred to ebove, the Collector 
may, immediately after the publication of 
the notice mentioned in sub-section (1) 
and with the previous sanction of the ap- 
propriate Government or as the case may 
be, of the Commissicner enter upon and 
take possession of such land. which shall 
thereupon vest absolutely in the Govern- 
ment free from all encumbrances: 


Provided that the Collector shall not 
take possession of any building or part of 
a building under this sub-section with- 
out giving to the occupier thereof at least 
forty-eight hours’ notice of his intention 
so to do, or such longer notice as may be 
reasonably sufficient to enable such occu- 
pier to remove his moveable property from 
such building without unnecessary incon- 
venience. 


(3) In every case under either of the 
preceding sub-sections the Collector shall 
at the time of taking possession offer to 
the persons interested compensation for 
the standing crops and trees (if any) on 
such land and for any other damage sus- 
tained by them caused by such sudden 
dispossession and not excepted in Section 
94 and in case such offer is not accepted. 
the value of such crops, and trees, and 
the amount of such cther damage shall be 
allowed for in awarding compensation for 
the land under the provisions herein con- 
tained. 


(4) In the case of any land to which, 
in the opinion of the appropriate Govern- 
ment of, as the case may be, of the Com- 
missioner, the provisions of sub-section 
(1) or sub-section (2) are applicable, the 
appropriate Government. or, as the case 
may be, the Commissioner may direct 
that the provisions of Section 5-A shall 
not apply, and, if it or he does so direct, 
a declaration may be made under Section 
6 in respect of the land at any time after 
the publication of the notification under 
Section 4, sub-section (1).” 


A-LR. 


Sub-section’ (1) of Section 17 of the Act 
confers special powers on the appropriate 
Government, or the Commissioner as the 
case may be, in cases of urgency. Initial- 
ly such a power could be exercised by 
the appropriate authorities only in rele- 
tion to the ‘waste’ or “arable lands”, but 
the said words are deleted by the afore- 
said Amending Act, and therefore, now 
the powers in that behalf could be exer- 
cised by the appropriate authority in 
relation to any land if the said land is 
urgently needed for a public purpose. 
sub-section (1) of Section 17 is indepen- 
dent of sub-section (2), 


25. However, a contention was 
raised before us that the provisions of 
sub-section (1) of Sec, 17 should be read 
as ejusdem generis with sub-sections (2) 
and (3) of Section 17 of the Act, In our 
opinion, this will not be correct reading 
of the provisions. As already observed, 
these sub-sections stand on independent 
footing. Sub-section (1) of Section 17 is 
of general application, whereas sub-sec- 
tion (2) of Section 17 applies to the cases 
specified therein including the case of un- 
foreseen emergency, Sub-section (3) of 
Section 17 deals with standing crops and 
the trees etc, If it was the intention of 
the legislature that sub-section (2) should 
control the provisions of sub-section (1), 
then it was not necessary for the legisla- 
ture to have enacted an independent sub- 
section. Sub-sections (1) and (2) of Sez- 
tion 17 of the Act cover different and in- 
dependent areas and are not inter-depen- 
dent. Initially Section 17 (1), as un- 
amended, applied only to the “Waste and 
Arable” lands. However. by aforesaid 
amendment the State Legislature had de- 
leted these words as a result of which 
now sub-section (1) of Section 17 will ob- 
viously apply to all lands which are ur- 
gently needed for a public purpose. This 
is the result of the aforesaid amendment. 
In our opinion, the intention of the le- 
gislature is made clear by the deletion 
of these two words from sub-section “1) 
of Section 17 of the Act. Once it is found 
that sub-section (1) of Section 17 applies 
to a particular acquisition proceedin3s, 
then, if the appropriate authority forms 
an opinion in that behalf. it can direct 
that the provisions of Section 5-A shall 
not apply to the said proceeding, Simi- 
lar argument based on the principle of 
ejusdem generis was rejected by the 
Supreme Court in Jage Ram v. The State 
of Haryana, AIR 1971 SC 1033 (cit. supra). 
In our opinion the principles laid down in 
the said decision wil] aptly apply to the 
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present case also, In the present legis- 
lation also, there is no basis for holding 
that the general words used in sub-sec- 
tion (1) of Section 17 are any way con- 
trolled by particular or specific words 
used in sub-section (2) of Section 17. Both 
these sub-sections being independent of 
each other none of them constitutes a 
category, class or genus. If this is so. In 
our opinion there is no scope for apply- 
ing the principle of ejusdem generis to 
sub-section (1) of Section 17 of the Act. 
Hence we are unable to accept the con- 
tention that while interpreting sub- 
section (1) of Section 17 we should apply 
the rule of ejusdem generis, In the view 
which we have taken, therefore, it is not 
possible for us to apply rule of ejusdem 
generis to the said sub-section (1) of Sec- 
tion 17 of the Act. 


26. However, it was contended be- 
fore us that there was no urgency in the 
matter, nor the purpose for which the 
lands are being acquired by the Govern- 
ment is so urgent that an enquiry con- 
templated by Section 5-A could not be 
adhered to, It is contended on behalf of 
the petitioners that the scheme in that 
behalf was framed as early as in Decem- 
ber, 1971, If this is so and if the Gov- 
ernment or the officers were either le- 
thargic or negligent in implementing the 
said scheme till the year 1975, then it 
cannot be said that the land was urgently 
needed for implementing the scheme it- 
self. In this context a reference was 
made to Section 5-A of the Act. which 
lays down that after it is notified under 
Section 4 of the Act that the land js be- 
ing needed or is likely to be needed for 
the public purpose, then any person in- 
terested in the land can object to the ac- 
quisition of the land within 30 days after 
the issue of the notification. Therefore, 
according to the learned counsel, the said 
provision only requires 30 days’ time for 
raising an objection, If this is so, unless 
the matter was so urgent that the autho- 
rities could not have waited even for 30 
days, there is no occasion for exercising 
the power under sub-section (4) of Sec- 
tion 17 of the Act. In support of these 
contentions, the learned counsel for the 
petitioners have relied upon the follow- 
ing decisions of the various High Courts: 


(1) Thirumalaian v. State of Mysore 
(AIR 1963 Mys 255); 


(2) K. Seshagiri Maller v. Special 
Tahsildar (AIR 1965 Ker 92); and 


(3) Varadaraja Gounder v. The State 
of Tamil Nadu (AIR 1973 Mod 278). 
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27. In ou ropinion, the decisions 
on which reliance is being placed by the 
learned counsel for the petitioners are 
clearly distinguishable on facts of these 
cases. Obviously it cannot be disputed 
that the question regarding exercise of 
the power under Section 17 (4) of the 
Act must depend upon the facts and cir- 
cumstances of each case. It is no doubt 
true that the scheme was formulated in 
the year 1971 and was not implemented 
till the urgency clause was applied by the 
Additional Commissioner. A contention 
was also raised before us that the pur- 
pose for which the land is being acquired 
is not relevant for deciding the urgency 
or the exercise of the power under sub- 
section (4) of Section 17 of the Act. The 
said formation of the opinion in that be- 
half must depend upon the fact as to whe- 
ther the Government or the appropriate 
authority could not have waited till the 
enquiry contemplated under Section 5-A 
of the Act was completed that is for a 
period of 30 days on reasonable time 
which is normally taken for deciding the 
objection in an enquiry under Section 5-A 
(2) of the Act. In our opinion. the whole 
approach is fallacious, 


28. If the purpose for which the 
land is being acquired is urgent and the 
very purpose of the acquisition of the land 
will be frustrated, if the land js not ur- 
gently acquired, then, in our opinion, the 
said purpose is very much relevant for 
forming an opinion to exercise the power 
under Section 17 (4). 


29. From the affidavits filed be- 
fore us on behalf of the respondents it 
is quite clear that initially an enquiry 
was held to find out as to how many per- 
sons belong to the category of landless 
labourers. A Revenue Officer of the rank 
of Naib Tahsildar was directed to make 
an enquiry in that behalf, After making 
such a survey he was also directed to 
make a recommendation about suitability 
of the land and the area of the land which 
would be required for providing the house 
sites to the landless labourers and their 
families. The Grampanchayats were also 
consulted, The sites found suitable were 
inspected by the Naib Tahsildar in the 
presence of the panchas and the patwari. 
Before such a proposal for acquisition of 
the land is sent, the Revenue Officer is 
also obliged to make efforts to find out 
as to whether the acquisition of the land 
is possible by private negotiations. If 
ultimately he comes to this conclusion 
that compulsory acquisition of the land is 
necessary, then he is required to make a 
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proposal: In this proposal he is also re- 
quired to state as to why he decides that 
the possession of the land should be 
immediately taken under sub-section (1) 
of Section 17 of the Act. This proposal is 
then scrutinised by the Sub-Divisional 
Officer or the Land Acquisition Officer. 
If he agrees with the said proposal, then 
a letter is forwarded to the Additional 
Commissioner for scrutiny and issuing a 
notification by applying urgency clause 
under Section 17 (4) of the Act. If an 
opinion is formed by the Land Acquisi- 
tion Officer that it is not necessary to take 
recourse to the urgency clause. then he 
himself is competent to issue notification 
under Section 4 (1) and then normal pro- 
cedure of raising objections and holding 
enquiry under Section 5-A is followed and 
ultimately the matter is remitted to the 
Additional Commissioner for issuing of a 
notification under Section 6 of the Act. 
However, if the Land Acquisition Officer 
or the competent authority comes to the 
conclusion that unless the urgency clause 
is applied, the very purpose of the scheme 
could not be fulfilled, then he makes a 
recommendation to the Additional ‘Com- 
missioner for issuing a notification in that 
behalf. Before issuing a notification the 
Additional Commissioner scrutinises the 
whole matter and if on the basis of the 
material placed before him he forms an 
opinion that the special powers under 
Sections 17 (1) and 17 (4) should be exer- 
cised, then alone he issues the necessary 
notification. In the present cases, it is the 
case of the respondents that the scheme 
now framed by the Government is a time 
bound programme. The Government re- 
Solution dated lith July, 1975, clearly 
contemplates that considering the utility 
and the urgency of the programme, huts 
for the landless labourers should be con- 
structed before: 3ist March, 1976, It is 
further clear from the Government reso- 
lution that taking into account the ob- 
jective of the programme, that is, to help 
the weaker section of the Society, a num- 
ber of social and philanthropic institutions 
like Rotary Clubs and Lions Clubs have 
come forward to assist the implementation 
of the programme. The necessary expen- 
diture for the acquisition of the land is 
borne out by the Central Government, 
whereas the Government is contributing 
Rs, 200/- per hut so that the landless la- 
bourers and their families will get huts 


freé of costs, The scheme, therefore, en- 
`” visaged a construction of the hut itself 
and not merely the acquisition of house 
sites, It is a time bound’ programme, and 


A.LRE. 


therefore, if in a given case an opinion is 
formed by the Additional Commissioner 
that unless urgency. clause is applied, it 
will not be possible to implement the 
programme itself, then, in our opinion, he 
is well justified in taking recourse to 
the urgency ¢lause or in exercising pow2r 
under Section 17 (4) of the Act. 


- 30. As already observed, the 
financial sanction for acquiring lands and 
constructing the huts is given upto the 
end of present financial year, that is, 31st 
March, 1976. The provisions of Section 17 
(1. of the Act leave it to the discretion of 
the appropriate Government or Commis- 
sioner in cases of urgency to direct the 
Collectors to take possession of the land 
needed for public purpose, even though 
no award has been made. So the ques- 
tion as to whether there is an urgency or 
not is left to the discretion and decision 
of these authorities, Under sub-section 
(4) of Section 17 in the case of any land 
to which in the opinion of these appro- 
priate authorities the provisions of sub- 
section (1) are applicable, the appropriate 
authority can direct that the provision of 
Section 5-A shall not apply. There is no 
dispute before us that the provisions of 
sub-section (1) of Section 17 applies to the 
lands in question, Therefore, if after ap- 
plying its mind to the provisions of the 
scheme, urgency of its implementation 
and the period within which it is to be im- 
plemented, the appropriate authority has 
decided to dispense with the provisions 
under Section 5-A of the Act. then in the 
absence of anything else it cannot be said 
that the exercise. of the power is withcut 
any authority of law. 


31. It is not correct to say that 
only 30 days’ time is required for com- 
pleting an enquiry under Section 5-A of 
the. Act. Section 5-A provides 30 days’ 
time for raising objections, If the objec- 
tions are raised, then an enquiry as con- 
templated by Section 5-A (2) of the Act 
is required to be held after giving an cp- 
portunity to objector of being heard. Ac- 
cording to the Additional Commissioner, 
he was Satisfied that if opportunity as re- 
quired under Section 5-A is given, then 
the acquisition procedings will be inor- 
dinately delayed and it may not be pəs- 
sible for the Government to get the lend 
even for some years, He has made this 
statement on affidavit which is based on 
his experience. According to him, his ex- 
perience shows that whenever an oppor- 
tunity under Section 5-A is given, persons 
come forward with every type of objec- 
tions and then the proceedings take very 


’ 
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long time for deciding these objec- 
tions, It was not disputed before us by 
Shri Udhoji, the learned counsel appear- 
-ing in Special Civil Application No: 1486 
of 1975, that many times years are taken 
to complete the enquiry contemplated by 
Section 5-A (2) of the Act. 


32. The Gujarat High Court had 
an occasion to consider this aspect of the 
matter in Ishwarlal v. State, (1967) 8 Guj 
LR 729. After making a reference to the 
decision of Kerala High Court, namely, 
Seshagiri v, Special Tahsilaar for Land 
Acquisition, (AIR 1965 Ker 92), on which 
reliance is placed by the learned counsel 
for the petitioners, the Gujarat High 
Court observed as under:— 


“In that case a Single Judge of the 
Kerala High Court observed that since 
Section 5-A gives only 30 days’ time to a 
person affected or interested to file his 
objections to the proposed acquisition 
under the notification under Section 4, any 
urgency that demands dispensation with 
Section 5-A must necessarily be an ur- 
gency which will not brook a delay of 30 
days. This observation, in our view, does 
not represent the correct law and there 
are two very good reasons why we find 
ourselves unable to accept the validity of 
this observation. The first is that the 
observation seeks to determine the ur- 
gency by reference only to the time like- 
ly to be taken up by the inquiry under 
Section 5-A which, as we have pointed 
out above, is not the correct test for de- 
termining the question of urgency and se- 
condly the observation seems to proceed 
on the assumption that the only time 
which is likely to be taken up in the in- 
quiry under Section 5-A is a period of 30 
days. But this assumption is wholly un- 
founded as the period of 30 days referred 
to in Section 5-A is merely the period 
given by the section for filing objections 
against the proposed acquisition. This 
period can, under the Rules made by the 
Government under Section 55, be extend- 
ed by the Collector, if proper cause is 
shown, After the objections are filed, a 
date has to be fixed for hearing the ob- 
jector in person or by pleader. The hear- 
ing then takes place and if the Collector 
permits,-oral as well as documentary evi- 
dence can be led and where evidence is 
led by one party, the opposite party has 
to be given an opportunity to cross-exa- 
-mine the witnesses of the first party as 
also to rebut the case by means of other 
evidence, ‘The Collector then has to con- 
sider the objections and to make his re- 
port to the Government and the Govern- 
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ment has to decide the objections after 
taking into account the report of the Col- 
lector. This elaborate procedure is bound 
to take a considerable amount of time and 
it is difficult to see how the learned Judge 
of the Kerala High Court has limited the 
determination of the existence of urgency 
by saying that the urgency must be of 
such a nature as cannot brook a delay of 
30 days.” 


We respectfully agree with these obser- 
vations of the Gujarat High Court, and 
therefore, it is not necessary to discuss in 
detail the decisions of the Mysore or 
Madras High Courts on which reliance is 
placed by the counsel for the petitioners. 

33- As already observed, it is not 
even disputed by the counsel for the 
petitioners in the cases before us that 
sometimes an enquiry contemplated by 
Section 5-A of the Act takes years. To 
the same effect is the experience of the 
Additional Commissioner as stated by him 
on an affidavit. Therefore, it is not pos- 
sible for us to accept the contention rais- 
ed in. this behalf by the learned counsel 
for the petitioners, It is not necessary to 
deal with this aspect of the matter in de- 
tail as the same has been fully discussed 
by the Gujarat High Court in the afore- 
said decision with which we respectfully 
agree. It is pertinent to note that it is 
this very decision of the Gujarat High 
Court in Ishwarlal v. State, (1967) 8 Guj 
LR 729 (cit. supra) which was approved 
by the Supreme Court in Ishwarlal v. 
State of Gujarat, (AIR 1968 SC 870) in an 
appeal against the said decision. There- 
fore, in view of the experience of the res- 
ponsible officer, like the Additional Com- 
missioner, in this behalf, which is not 
disputed even by the counsel for the peti- 
tioners, in our opinion, it cannot be said 
that recourse to the urgency clause can- 
not be taken unless it is demonstrated that 
ai delay of 30 days could not be tolerat-: 
ed. 

34. It is no doubt true that the 
scheme in this behalf was-first framed in 
the year 1971 and was not implemented 
till the urgency clause was applied by 
the Additional Commissioner, A neglect, 
default or omission, if any, could also be 
attributed to the Governmental machi- 
nery. However. that in itself is not enough 
to negative the exercise of the power -by 
the competent authority under Sec, 17 (4) 
of the Act. As observed by the Gujarat 
High Court in Ishwarlal’s case, (1967) 86 
Guj LR 729— 

ie .. an earlier neglect or de- 
fault or omission of the Government can- 
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not by itself negative the existence of 
urgency at a given point of time. . It may 
happen sometimes that by reason'of such 
neglect, default or omission itself, urgency 
may arise. The cause for the. urgency 
would - be irrelevant in considering 
whether urgency in fact exists or not. 
So also subsequent delay in implementa- 
tion cannot necessarily of itself lead to 
the inference that there was no urgency 
at a given point of time for it is possible 
that despite existence of urgency, delay 
might be caused in the implementation 
owing to various factors and circumstan- 
ces, Merely from subsequent delay there- 
fore an inference would not necessarily 
follow that there was no urgency and the 
satisfaction of the Government on the 
question of urgency was arbitrary, unless 
of course the delay is of such a nature, 
as for example, is so gross that, unex- 
plained, it must irresistibly lead to the 
conclusion that there could not be 
urgency. if there wes urgency, such delay 
could not possibly have occurred.” 


Similar view seems to have been taken by 
the Supreme Court in Jage Ram v. State 
of Haryana, AIR 1971 SC 1033 (cit. supra). 
While deciding the question of urgency 
in that case, in para. 10 of the judgment 
the Supreme Court observed as under: 


“Now coming to the question of ur- 
gency, it is clear from the facts set out 
earlier that there was urgency. The Gov- 
ernment of India was pleased to extend 
time for the completion of the project 
upto April 30, 1969. .Thérefore, urgent 
steps had to be taken for pushing through 
the project, The fact that the State Gov- 
ernment or the party concerned was le- 
thargic at an edrlier stage is not very re- 
levant for deciding the question whether 
on the date on which the notification was 
issued, there was urgency or not. The 
conclusion of the Government in a given 
case that there was urgency is entitled to 
weight, if not conclusive.” 


As already indicated, in the present case, 
it being a time bound programme, which 
was required to be completed before 31st 
March, 1976, in our opinion, it cannot be 
said that there was no urgency in the 
matter, We fail to understand if there is 
no urgency of such a scheme even after 
a period of 25 to 30 years of Indepen- 
dence, then when such an urgency will 
be felt! To us it appears that this should 
have been done long back. Whatever be 
the reasons for not making such a pro- 
vision at the earlier point of time, in our 
opinion, the question of providing house 
sites to the landless labourers is so urgent 
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that any delay in implementing the said 
scheme might frustrate the whole object 
of the scheme itself. j : 


35. Further what is the scope of 
reviewability of the opinion formed ody 
the Government in this behalf is also well 
settled. In Raja Anand v, State of U. P., 
(AIR 1967 SC 1081), the Supreme -Court 
had an occasion to consider this aspect of 
the matter. After making a reference to 
the earlier decisions on the provisions of 
Section 17 (4) of the Act, the Supreme 
Court observed as under: 


“But even though the power of the 
State Government has been formulated 
under Section 17 (4) of the Act, in sub- 
jective terms the expression of opinion of 
the State Government can be challenged 
as ultra vires in a Court of law if it could 
be shown that the State Government 
never applied its mind to the matter or 
that the action of the State Government 
is mala fide.” 


This Court had also an occasion to consi- 
der the scope of Section 17 (4) of the Act 
in Narayan v. The State of Maharashtra, 
( (1971) 73 Bom LR 872), In this context 
this Court observed as under:— 


“When the formation of an opinion 
or the. satisfaction of an authority is sub- 
jective, but is a condition precedent to the 
exercise of a power, the challenge to the 
formation of such opinion or to such sa- 
tisfaction is limited, in law, to three 
points only, It can be challenged, firstly, 
on the ground of mala fides. secondly, on 
the ground that the authority. which 
formed that opinion or which arrived at 
such satisfaction did not apply its mind to 
the material on which jit formed the opin- 
ion or arrived at the satisfaction; and, 
thirdly, that the. material on which it 
formed its opinion or reached the satis- 
faction was So insufficient that no man 
could reasonably reach that conclusion.” 
Thereafter this Court considered the 
question as to whether it is the petitioner 
who has to bring material before the 
Court to support the contention tha: no 
urgency existed, or whether it was in- 
cumbent upon the respondent to satisfy 
the Court that there was material upon 
which the State could have reached the 
opinion as mentioned in Section 17 (4) of 
the Act, In this context, after making a 
reference to the earlier decisions of the 
Supreme Court, ultimately this. Court 
came to the conclusion as under: 


“In our opinion, these observations 
clearly mean that when the existence of 
the circumstances on which:an opinion is 
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to be formed or has been arrived at, the 
question of the existence of circumstan- 
ces has to be proved, at least prima facie 
and that it would not be sufficient for the 
authority which arrived at that opinion 
to assert that circumstances existed but 
give no clue whatever as to what circum- 


such circumstances, at least prima facie, 
is on the respondents. As the respon- 
dents have brought no relevant material 
on the record, the respondents have fail- 
ed to discharge that burden.” 


36. In view of the decision of this 
Court as well as of the Supreme Court, it 
is not necessary to make a reference to 
other decisions on which reliance is plac- 
ed by both the parties, Therefore, the 
scope of reviewability of the opinion 
formed by the Additional Commissioner 
while exercising his power under Section 
17 (4) of the Act is very limited. In this 
view of the matter it js not possible for 
us fo accept the contention raised by the 
learned counsel for the petitioners that 
the purpose for which the land is being 
acquired is not at all relevant for decid- 
ing the question of urgency. As already 
indicated, in the present cases, the pur- 
pose for which the land is being acquir- 
ed is urgent, Moreover, the programme 
for implementing the scheme meant for 
providing house sites to the landless la- 
bourers and their families is also a time 
bound programme which js intended to 
be completed within a specified period. 
This itself is a relevant factor which could 
have been taken into consideration by the 
Additional Commissioner while exercising 
his power under Section 17 (4) of the Act. 
Further, the earlier lethargy or negli- 
gence, if any, of the governmental ma- 
chinery is also not relevant for deciding 
the urgency, as it existed on the date on 
which the power was exercised by the 
Additional Commissioner, In the affida- 
vits filed before us it is contended by the 
respondents that such an urgency clause 
is not applied in each and every case. It 
is applied only in such cases where the 
Additional Commissioner was satisfied 
that all the procedure prescribed by the 
Government resolutions and the instruc- 
tions laid down in that behalf are fol- 
lowed by the Revenue Officers and that 
the Additional Commissioner was of the 
opinion that unless the urgency clause 
was applied it was not possible to imple- 
ment the scheme. According to the res- 
pondents, in such matters only after tak- 


ing into consideration all the facts and 
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circumstances of each case a power has 
been exercised by the Additional Commis- 
sioner under sub-section (4) of Section 17 
of the Act. 


3T- In the present cases, the 
scheme itself contemplates following of 
certain procedure, It further contem- 
plates that the lands belonging to certain 
persons will not be acquired or the land 
of small landholders should not be ac- 
quired if as a result of the acquisition they 
become landless. These guidelines incor- 
porated in the Government resolution are 
not disputed before us by the Additional 
Government pleader appearing for the 
State. He has further admitted that the 
said guidelines are binding on the Gov- 
ernment though breach of these guide- 
lines cannot give rise to a cause of action 
to an aggrieved person to enforce the 
same. He further stated that these guide- 
lines are being followed as far as possi- 
ble. Therefore, in a given case if it could 
be shown that these guidelines were not 
at all considered by the Additional Com- 
missioner and the acquisition is in breach 
of the Government instructions or by 
exercising the powers under Section 17 
(4) of the Act the very purpose of the 
scheme is being defeated, then, in that 
case, it is open to the petitioners to chal- 
lenge the formation of the opinion 
or the exercise of the power of 
the Commissioner under Section 17 (4) 
of the Act, obviously on the ground of 
non-application of mind, This position is 
also not disputed by the learned Addi- 
tional Government pleader. Therefore, 
in the light of these observations, it will 
be necessary to scrutinise each and every 
ease on its own merit after taking into 
consideration the allegations made and the 
contentions raised in that behalf, There- 
fore, in the view which we have taken, it 
is not possible for us to quash the noti- 
fications issued by the Additional Com- 
missioner at the threshold without going 
into the merits of each case. 
i l a Civil Application No. 1766 of 

15. 


38. So far as this petition is con- 
cerned, it is contended by the learned 
counsel for the petitioner, who is the 
owner of survey number 3/2 from which 
0.80.94 hectares of land is being acquired 
for. providing house sites for landless wor- 
kers of Sutala Kd., in taluq Khamgaon, 
District Buldhana, that there are other 
lands available which could have been ac- 
quired for the said purpose. In para. 3 
of the petition the petitioner has stated 
that some survey numbers. belonging to 
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other landholders are available, who are 
having more land than the petitioner. He 
further stated that according to his infor- 
mation certain landlords are willing to sell 
their lands, There in para. 5 of the petition 
it is alleged by him that in pursuance of 
the resolution passed by the Gram Pan- 
chayat on 22-7-1975 his land is being ac- 
quired by the Government. He further 
alleged that the Gram Panchayat has pass- 
ed the said resolution mala fide with a 
view to harass the petitioner and to dep- 
rive him of his valuable land, The peti- 
tioner also alleged in the petition that 
there are about 20 plots still vacant out of 
43 plots of the newly formed Gaothan 
and the lands from the said vacant plots 
could be allotted to the landless labour- 
ers for construction of huts. According 
to the petitioner, the respondents have 
decided to acquire his field survey num- 
ber 3/2 of Sutala arbitrarily, without any 
application of mind. He also contended 
that he owns only about 11 acres of land 
and has to maintain a family of about 20 
members; who are solely dependent on 
agricultural income of this land. 


39. The contentions raised in the 
petition are denied by the respondents, 
The respondents denied that the peti- 
tioner holds land which is less than eco- 
nomic holding, So far as the lands pro- 
posed by the petitioner are concerned, the 
respondents in para. 3 of the return have 
explained as to why these lands are not 
being acquired, According to the respon- 
dents, either those lands belong to very 
small landholders or are under irrigation. 
The respondents further contended that 
after inspecting all the available lands, 
the authorities fourd that survey num- 
ber 3/2 was most suitable for the purpose 
of providing house sites to the landless 
labourers. This was done after the spot 
inspection. and on verification and consi- 
deration of the relevant factors, The res- 
- pondents further contended that the plots 
are not available from the land which 
was' initially acquired for the purpose of 
extension of Gaothan in the year 1970. All 
the plots were distributed. Only 2 plots 
remained to be allotted. but the said 
plots were specifically kept vacant for 
the public and community purposes. to 
be „used by public in general. 
Moreover, two reserved plots are close-by 
to. the school. It was also clarified in the 
return that the petitioner personally owns 
land measuring 11 acres 27 gunthas, ex- 
cluding the land owned by his son, which 
is about 4 acres 4.gunthas. Therefore, 
` even if ‘the present land is’ acquired. from 
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survey number 3/2, the petitioner will 
not become landless, but will be holding 
land more than one-third of the family 
holding, The respondents further stated 
that nearabout 40 to 50 persons , require 
the house sites and considering their need. 
the minimum possible land is being ac- 
quired, Before the proposal for acquisi- 
tion was made, the Sub-Divisional Officer 
and the Land Acquisition Officer, Kham- 
gaon had enguired into the matter through 
his subordinate officer, He also consul- 
ted the village panchayat and had inspect- 
ed the spot on 16-5-1975. Before coming 
to the conclusion regarding the suitabili- 
ty of the land, he considered the suitabili- 
lity of the Government and the panchayat 
land and also other lands around the ‘pre- 
sent village Gaothan and ultimately came 
to the conclusion that the land from sur- 
vey number 3/2 belonging to the peti- 
tioner is the only suitable land for the 
purpose, The allegations of mala fides 
made in the petition were also denied by 
the respondents. . 


40. A statement was also made at 
the Bar on behalf of the respondents that 
normally the authorities are following the 
instructions incorporated in the Manual 
of Land Acquisition for the State of 
Maharashtra meant for the purposes of 
extension of existing Gaothan, These in- 
structions are being followed as far as 
possible. The instructions Nos. ‘1 (c), (vi) 
and (vii) are only relevant for deciding 
the controversy involved in this petition. 
The said instructions read as under:— 


“1 (c) — The Tahsildar should devise 
a programme of visits to as many vil- 
lages in their charge as possible for as- 
certaining on the spot needs of the villa- 
gers for extension of gaothan, The fol- 
lowing points should be taken into consi- 
deration- l 


treats — eèsvest ostsee 8 Fees ù ovtaaos 


(vi) The site selected should be suit- 
able from Public Health point of view and 
sufficient for a well planned layout pro- 
viding for all kinds of rural amenities 
like approach and internal roads, wells,’ 
hospital, schools, community halls, play- 
grounds, parks, burial ground ete, i 


(vii) As far as. possible, irrigated land 
should not be aequired and the person '- 
from whom land is acquired should not 
be left with land less than one-third of 
an economic holding, i.e., one third of 
(a) 7 acres of seasonally: irrigated land or 
paddy or rice land, or (b) 16-acres-of dry 
crop land or (c) four acres of perennially 
irrigated land,”’. ae ee ee eG 
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It is contended on behalf of the respon- 
dents that in the present case these in- 
structions were scrupulously followed. 
Therefore, in our opinion, there is no sub- 
stance in any of the contentions raised 
on behalf of the petitioner in this writ 
petition. 


4i. It is well settled that so far 
as the suitability of the land is concern- 
ed, it is the appropriate authority, who is 
the best Judge of the matter. It is for 
the Government to decide which land is 
most suited for the acquisition and the 
decision of the State Government in this 
behalf would be final. (See Mukhtyar- 
begum v. The Commissioner, Nagpur Di- 
vision, Nagpur, (AIR 1976 Bom 55).) 


42. In the present case. after tak- 
ing into consideration all the adjoining 


lands and the relevant instructions, the 
appropriate authorities have come to the 
coclusion that the land belonging to the 
petitioner was the most suited land for 
the purpose of housing the landless la- 


bourers. It is not open for this Court to 
sit in appeal over the said decision, more 
So having regard to the facts and circum- 
stances .of the present case. 


43. So far as allegations of mala 
fides are concerned, the petitioner has al- 
leged that the village Panchayat has pass- 
ed a resolution recommending his land 
for acquisition mala fide with a view to 
harass the petitioner and to deprive him 
of his valuable land, The allegations of 
mala fide are made. against the village 
Panchayat as a whole, which is a statutory 
and Corporate Body. The Gram Pancha- 
yat has passed a resolution in a meeting 


of the Gram Panchayat, Moreover, the 
allegations regarding mala fides are 
beatifully vague. , 

44, It is well settled that mere al- 


legation that the power is exercised mala 
fide would not be enough, but in support 
of the said allegation specific material 
should be placed before the Court. The 
burden of establishing mala fides is very 
heavy on the person who alleges it, The. 
allegations of mala fides are often made. 
very easily and light heartedly, without 
placing any material in support of such a 
plea. Normally. ‘the very seriousness of 
the allegations demands a credible proof 


of high-order in support of such allega-~ 


tions, more So when the allegations are 
made against the Government or a statu- 
tory body. It cannot “be forgotten that 
the village Panchayat was merely con- 
sulted in: the matter, but 
decision was taken’ by the Land Acquisi- 
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tion Officer and the Sub-Divisional Of- 
cer who, in his turn, made a recommen- 
dation in that behalf, After such a re- 
commendation was made, ultimate deci- 
sion was taken by the Additional Com- 
missioner after scrutinising the material 
placed before him. The Village Pan- 
chayat was not an authority to take the 
decision in the matter, No material has 
been placed before us to indicate the mala 
fides of any of these superior officers, in- 
cluding the Additional Commissioner. 
Moreover, the allegations made in the 
petition are denied by the respondents, In 
this view of the matter. it is not possible 
for us to hold that the resolution was 
passed by the Village Panchayat mala fide 


with a view to harass the petitioner. As 
already observed, the Members of the 
Village Panchayat have no hold in the 


matter of the acquisition of lands. The 
land is not being acquired either for or 
at the instance of the Village Panchayat. 
The notification was issued by the Addi- 
tional Commissioner and the opinion re- 
garding the urgency was also formed by 
him. In none of these matters the mem- 
bers of the Village Panchayat had any say, 
or hold. Moreover, no material has also 
been placed before ug as to why all the 
members of the Village Panchayat should 
come together or conspire together to 
harass the petitioner. The allegations 
themselves are so vague that in our opin- 
ion they do not call for any enquiry ‘or 
scrutiny.’ l 
45. In the result, therefore, there 
is no substance in Special Civil Applica- 
tion No. 1766'of 1975 and the petition 
fails and is dismissed. However, in the 
circumstances of the case there will be 
no order as to costs, 
Petitions dismissed. 
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Hargovindji Chunnilal Bhayani, Peti- 
tioner v. Mahatma Gandhi Sarwajanik 
Wachanalaya, Respondent, . 

Civil Application No. 878 of 1971, D/- 
5-12-1974. l TERS. 

(A) C. P. and Berar Letting of Houses 
and Rent Control Order (1949), Clauses 13 
(7) and 13 (3) (vii) — Scope — Rignt 
created is contingent upon proceedings 
under Clause 13 (3) (vii) — Right cannot — 
be extended to private agreements where- 
under tenancy is surrendered. 


KS/KS/E143/75/GGM - 
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The right given by sub-clause (7) of 
clause: 13 of the C. P. and Berar Letting 
of Houses..and Rent Control Order is a 
contingent. right depending upon the pro- 
ceedings taker by the landlord under 
cl, 13 (3) (vii). It is not possible to extend 
the right to private agreement between 
the parties which cannot be enforced 
under the Rent Control Order, Further 
it is only the landlord’s right that is re- 
gulated. The tenant’s right to surrender 
his own lease by surrender or by notice 
is not controlled, nor is he required to 
take any proceedings, nor satisfy the au- 
thorities as to why he jis surrendering the 
tenancy. Consequently where the tenant 
surrenders a lease under an agreement 
with landlord who promises to relet the 
premises after reconstruction to the te- 
nant, provisions. of Cl, 13 (7) cannot be in- 
voked in the event of the failure of the 
landlord to act in accordance with the 
agreement. (Para 7) 

(B) €. P. and Berar Regulation of Let- 
ting of Accommodation Act (1946), Ss. 2 
and 4 — C, P. and Berar Letting of Hou- 
ses and Rent Control Order (1949), Clauses 
13 (7) and 28 — Private agreement be- 
tween tenant and landlord —- Tenant sur- 
rendering lease on promise by landlord to 
re-let the premises after reconstruction — 
Failure of landlord to act according t9 
agreement — Clause 28 not contravened 
— Such agreement is not one under Rent 
Control! Order — Sections 4 and 2 are not 
attracted — Provisions of Bombay Rents, 
Hotel and Lodging House Rates Control 
Act compared. AIR 1971 SC 1495 and 
AIR, 1973 Bom 358, Dist. (Paras 9 and 11) 
Cases Referred: Chronological Paras 
AIR 1973 Bom 358 = 75 Bom LR 29 6, 9 
AIR 1971 SC 1495 = (1970) 2 SCR an ; 


H. S. Ghare, for Petitioner. 


_ ORDER:—“ Refusal to interfere in the 
present controversy brought: before this 
Court under Articlé!227 .of the Constitu- 
tion: of India is likely.to result in some 
hard and. unjust results as far as the peti- 
tioner is concerned and is. also likely to 
unjustly confer a benefit in favour of the 
respondent which was not intended by the 
parties as appears from the facts of the 
case, However, the matter before this 
Court ‘arises ‘out of a proceeding wherein 
the present’ pétitioner ‘cannot be helped 
and he must be-left to his remedy under 
the géneral’ law, ' me) A ee ee 

2. The respondent: owns, premises 
situate at Hinganghat. A block was ‘n 
the occupation of the present petitioner 
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which he was using for business purposes 
on a monthly rent of. Rs. 20/- per month; 
He was thus a tenant of the respondent. 
The respondent wanted to construct a 
new building and it appears ample from 
the facts to observe that for that purpose 
wanted to have the premises vacated by 
the petitioner, Such a landlord could have 
satisfied the requirements of Clause 13 (3) 
(iii) of the C. P, and Berar Letting of 
Houses and Rent Control Order, 1949 
(hereinafter called the order) and deter- 
mined the tenancy by giving a notice 
under Section 106 of the T. P, Act. If 
such an application was made, the land- 
lord had to satisfy the Rent Controller 
about the validity of the ground and -the 
Rent Controller upon such satisfaction 
would have granted the permission, If as 
a result of such permission tenant was 
ejected, provisions of Clause 13 (7) ope- 
rated upon the premises vacated for the 
purpose of repairs or’ alterations and 
created a right in favour of the tenant 
like the petitioner whois evicted after 
obtaining the orders of the Rent Contzol- 
ler to repossess the same premises on the 
same conditions subject, however, to the 
right of waiver in favour of the tenant. 
3. In the present case, however, 
it appears that the respondent approach- 
ed the petitioner privately and by an 
agreement entered into on March 4, 1369, 
the present petitioner-tenant agreed to 
vacate the premises within fifteen days 
from the date of agreement. It is pro- 
vided in the agreement that during the 
period of construction of the new build-~ 
ing the petitioner will be occupying the 
open land by constructing a temporary 
shed. The respondent had agreed to give 
material required for such construcczion. 
It is further clear from the agreement 
that after the new constuction was erect- 
ed the respondent had agreed that a spe- 
cified shop, being shop No. 2, would be 
allotted to the petitioner and.the rent 
would be fixed according to Government 
Notification. It appears from the order 
and the proceedings brought before this 
Court that acting upon this agreement the 
petitioner vacated the premises and the 
respondent took its possession and has 
constructed a new building. The peti- 
tioner under the agreement is occupying 
a temporary structure in the compsund 
of that building as was envisaged by the 
agreement. The respondent, however, re- 
fused, it appears, to let out Block No. 2, 
which was allotted under the agreement 
in the new building to the petitioner and. 
on the other hand. wanted to eject the 
petitioner from the temporary structure. 
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4, Under these facts the petitioner 
took recourse to an application under 
Clause 13 (7) of the Rent Control Order 
asking for exercising the right to re- 
possess Block No. 2 in the newly con- 
structed building. The Rent Controller 
rejected that application finding that the 
petitioner was not a person who was 
evicted under an order of the Rent Con- 
troller ag contemplated under Clause 13 
(1) upon satisfaction of the ground men- 
tioned in Clause 13 (8) (vii), An appeal 
was taken against that order and the ap- 
pellate court affirmed that finding, Against 
that order the present petition has been 
filed, This Court has granted rule and as 
well as has granted interim injunction as 
prayed for in the petition prohibiting the 
respondent from letting out premises of 
Block No. 2 to any one else. 


5. Mr. Ghare the learned counsel 
appearing for the petitioner submits that 
though the tenancy was surrendered in 
the manner indicated above under an 
agreement with the landlord, it must be 
assumed that for the purpose of sub-clause 
(7) of Clause 18, such agreements do 
create rights in favour of the tenants to 
repossess the property and as such the 
application of the present petitioner was 
wrongly rejected by the authorities, He 
further submits that the provisions of 
sub-clause (7) should be so construed to 
further the remedy of the tenant and to 
suppress the mischief that is intended by 
the landlord. At any rate, he argues that 
this legislation which is meant to protect 
the tenants and the premises in their 
occupation, gives ample power to the au- 
thorities to see that the terms of the Order 
are obeyed and complied with and they 
Possess all necessary powers for making 
the same effective. For that purpose he 
relies on the provisions of the C. P, and 
Berar Regulation of Letting of Accom- 
modation Act, 1946, particularly Section 2 
and Section 4, read with Clause 28 (1) of 
the Rent Control Order. He submits that 
the refusal of the respondent to respect 
the agreement with regard to the premises 
to which the Rent Control Order, applies 
should be deemed to be a contravention 
of the Order itself within the meaning of 
Section 4 of the Act (ibid) and as such 
Clause 28 (1) of the Rent Control Order 
permitted exercise of power by the Rent 
Control Authorities to prohibit such dis- 
obedience, It is further contended that 
though there is a private agreement be- 
tween the parties it is obvious that the 
premises are protected premises and, 
therefore, right annexed to such premises 
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can well be furthered by the remedies 
provided by the Order itself. 

6. He relied on the decision of this 
Court in Krishna Laxman v, Narsingrao, 
1973 Bom LR 29 = (AIR 1973 Bom 358) 
and also on the decision of the Supreme 
Court, S. K. Dhonde v, H. G. Bhogani, 
(AIR 1971 SC 1495). 

T. Now all these submissions can- 
not be accepted. It is plain that the terms 
of Clause 13 (3) (vii) of the Rent Control 
Order are not fulfilled so as to carve out 
a right jn favour of the petitioner. It is 
not open for the authorities to substitute 
by interpretation different conditions than 
the one mentioned in Clause 13 (7). The 
right given by sub-clause (7) is a contin- 
gent right depending upon the proceedings 
taken by the landlord under Clause 13 (3) 
(vi), It is not possible to extend that 
right to the private agreements between 
the parties which cannot be enforced 
under the scheme of the Rent Control 
Order, A look at the provisions of Clause’ 
13 (1) read with Clause 13 (3) would in- 
dicate that it operates upon the right of 
the landlord to determine the tenancy by 
giving notice under the provisions of 
T. P. Act. Such’a landlord who seeks to 
exercise the right under that section has 
to satisfy the Rent Controller about the 
existence of the grounds mentioned in 
sub-clause (3) of Clause 13. In the entire 
body ‘of the Order or even in the entire 
structure of Clause 13 other modes of de- 
termining tenancies are not prohibited. 
The tenant’s right to terminate his own 
lease by surrender or by notice is not con- 
trolled nor he is required to take any pro- 
ceedings nor satisfy the authorities as to 
why he is surrendering the tenancy. It is. 
only the landlord’s right that is regulat- 
ed, The nature of proceedings, therefore, 
under Clause 13 of which sub-clause (7) 1s! 
the part cannot be lost sight of and the 
interpretation which runs counter to the 
scheme of Clause 13 itself cannot be ac-. 
cepted on the grounds of equity and jus-! 
tice. Sub-clause (7) therefore was not: 
available to the petitioner nor it was in- 
cumbent upon the authorities to give him 
relief-under that clause for he was not a 
tenant against whom any proceedings 
were taken under Clause 13 (3), He had 
entered into an agreement which was 
permissible and not prohibited and there- 





by created certain rights follow- 
ed by certain obligations in his 
own favour or against ` him. The 


mature of his right thus is founded on 
an agreement as contradistinguished, upon 
an order as is required by the terms of 
sub-clause (7). 
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8. That is enough to dismiss the 
present petition. ' 

- 9.  .Other part of the argument of 
the learned. counsel that this must be 
treated as proceedings under Clause 28 
and there being an attempt to contravene 
the terms of the Order the authorities 
should be directed to give protection to 
him or to his agreement, is equally falla- 
cious, If there was liberty to enter upon 
such agreement and if those agreements 
were not pursuant to any of the clauses 
of the Order made under Section 2 of the 
Act (ibid), it is not possible to hold that 
the words of Section 4 of the Act (ibid) 
should be so construed to bring in the 
contravention of such agreements or 
breach of such agreements to mean that 
it was a deemed contravention of the 
Order itself. To find such a result, the 
agreements must be under the provisions 
of the Order itself, If any of the clauses 
contemplated such an agreement, then its 
breach can be well within the cognizance 
of the authorities empowered to enforce 
the provisions of the Order, That was 
the law laid down in S, K. Dhonde v. H. 
G. Bhogani, (AIR 1971 SC 1495) by the 
Supreme Court while considering the pro- 
visions of Section 28 (1) of the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act,.1947 (Act No. LVII of 1947). 
The agreement there was referable to the 
provisions of that Act permitting the ad- 
vancing of a loan for the purpose of 
financing the erection of the whole or part 
of the building in accordance with the 
provisions of Section 18 (8) and, there- 
fore, the Supreme Court observed that it 
was the Court under Sec, 28 of that Act 
which will have jurisdiction because of the 
phraseology available in that section re- 
lating to claim or question arising out of 
that Act or any of its provisions. The 
said Bombay Act and its scheme is not in 
pari materia with the provisions of the 
Rent Contro] Order nor the provisions of 
Section 28 of that Act are in pari materia 
with the terms of Clause 28 of the present 
Order. In fact, the terms of the present 
clause are too much restrictive if com- 
pared with the terms of Section 28 of the 
Bombay Act. The said decision, there- 
fore, is of no assistance to the petitioner. 
Similar is the position with another 
decision of this Court in Krishna Laxman 
v. Narsingrao, 1973 Bom LR 29 = (AIR 
1973 Bom 358), under the same Act, There 
the jurisdiction was upheld on the basis 
of the definition and contemplation of.the 
word “premises” obtainable under Section 
§ (8) of the Act on the footing that the 
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contract of tenancy had continued to ex-, 
ist between the parties: and the  peti-’ 
tioner’s right was incidental to that. con-- 
tract of tenancy. 

10. It is also not possible to az- 
cept the submission that this agreement 
must be deemed to be a composite one 
coming within the mischief of the terms 
of Clause 13 (1) of the Order and, ther2- 
fore, the opponent should be proceeded 
against under Clause 28. The petitioner 
wants to construe the agreement as a 
notice given by the landlord and acted 
upon by the tenant without the permis- 
sion from the Rent Controller. As such, 
he submits that landlord should be with- 
in the inhibition of sub-clause (1) of 
Clause 13 and consequentially the tenancy 
must be deemed to be continued as there 
was no permission. As a result of this 
submission and such construction it is 
logically submitted that the petitioner 
could base his remedy on Clause 28. 

11. This approach is also not 
warranted, for the terms of the agree- 
ment between the parties do not render 
it an agreement prohibited by sub-clause 
(1) of Clause 13. What is prohibited by 
that clause as stated earlier is to deter- 
mine the lease under two stated cate- 
gories of Clauses (a) and (b). If the lard- 
lord seeks to give notice determining the 
lease or determines the lease if it was de- 
terminable at his option or where the 
lease is determinable by efflux of time,, 
then he is required to obtain permission’ 
as provided by sub-clause (3). In other 
matters landlord is not prohibited in 
working out his rights. The effect of sub- 
clause (1) of Clause 13 would not be to 
take away all the rights of the landlord 
available to him under general law with 
regard to his property leased out to te- 
nant, At least that is not expressly so 
stated nor it is possible to enlarge upon 
the words of sub-clause (1) of Clause 13. 
A look at the agreement shows that it was 
an agreement agreed to by the parties 
creating an obligation against the respon- 
dent to let out a newly constructed block 
No, 2. On the one hand there was deter- 
mination by surrender of the old lease by 
the tenant, on the other, there was an 
agreement to lease, obliging the landlord 
or the respondent to let out shop No. Z to 
the petitioner. The right under the lat- 
ter obligation cannot be enforced under 
the jurisdiction contemplated either by 
Clause 28 of the Order or by the terms of 
sub-clause (7) of Clause 13 of the Order 
In the very nature of. the scheme of the 
present Order, the powers are conferred 
on the executive authorities and they -are 


1976 


not the`courts having civil jurisdiction. 
Their power must be strictly found with- 
in the terms of the Order itself and it 
will be futile to find in the present cir- 
cumstances a power in favour of such au- 
thorities to enforce the obligations against 
the landlord. 
12. That being the position, the 
petition has to be dismissed and it has to 
be observed that, if at all, the petitioner 
must ‘seek his remedy in Civil Court. It 
does appear that petitioner 
gating bona fide under the provisions of 
sub-clause (7) of Clause 13 and Clause 28 
of the Order. This Court had granted an 
injunction as stated earlier while admit- 
ting the petition, The respondent has not 
cared to appear before this Court when 
the matter is heard. As the petition fails 
because of lack of remedy in the terms 
of the Order, it appears justice will be 
met by keeping alive the injunction for 
some time so as to enable the petitioner 
to take his remedy in Civil Court against 
the respondent. It is therefore directed 
that the injunction granted to the peti- 
tioner will remain in force for a period 
till the end of February 1975 and there- 
after will automatically cease to operate. 
13. The petition thus fails and sub- 
ject to above order, will stand dismissed. 
There would be no orders as to costs in 
this petition, 
Petition dismissed. 


AIR 1976 BOMBAY: 153 
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Krushanadas Nagindas Bhate, Appel- 
lant v. Bhagwandas Ranchhoddas and 
others, Respondents, 

A. F. O. D. No. 777 of 1966, D/- 10-4- 
1975.* 

(A) Evidence Act (1872), Section 68 — 
Required by law to be attested — Re- 
lease-deed is not a document required by 
law to be attested — Attesting witness 
need not be examined. (Para 14) 

(B) Transfer of Property Act (1882), 
Section 123 — Delivery of property — 
Deposit by A in joint names of himself 
and B payable to either or survivor — 
Held, there was no gift.of money by A to 
B. (Para 23) 

(C). Trusts Act (1882), Section 81 — 
Advancement -—— Deposit in bank in joimt 


“(Against decision of N. I. Kapadia, Civil 
J., Sr. Division at Jalgaon, in Special 
Civil Suit No. 34 of 1965.) 
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names payable to either or survivor — On 
death of one, there is resulting trust .tn 
favour of his heirs, unless facts and cir- 
cumstances show contrary intention, AIR 
1931 All 596 and AIR 1943 Bom 7 and 
AIR 1962 Andh Pra 260. Rel. on. 

; (Para 28) 


Cases Referred: Chronological Paras 

(1969) 1 Ch 123 

AIR 1962 Andh Pra 260 = 
WR 51 

AIR 1945 PC 10 = 71 Ind App 197 29. 


AIR 1943 Bom 7 = 44 Bom LR 839 37 


(1962) 1 Andh 
37 


(1936) 55 CLR 440 (Aus) 32 
1935 AC 24 8h 
AIR 1931 All 596 = 1931 All LJ 417 
25, 37 
AIR 1928 PC 172 = 55 Ind App 235 
28, 29, 37. 


AIR 1925 PC 181 = 52 Ind App 286 . 
25, 37 

R. W. Adik, Advocate-General with 
M. G. Das, for Appellant; P. S. Patankar, 
for Respondent No. 1, 


VAIDYA, J.:-- The above First Ap- 
peal is filed by defendant No, 3 in Special 
Suit No. 34 of 1965, instituted by respon- 
dent No. 1 for a declaration that respon- 
dent 1 Plaintiff was the’ owner of the 
amounts deposited by his aunt Dwarkabai 
with the State Bank of India, Branch 
Jalgaon, and the ‘New Citizens Bank, 
Branch Jalgaon, now merged with Bank 
of Baroda, and for an injunction restrain- 
ing defendants Nos, 1, 2 and 3 from 
claiming the said amounts, 


2. The plaintiff. is the son of 
Ranchoddas, the brother of Liladhar, the 
deceased Husband of Dwarkabai. Defen- 
dants Nos, 1 and 2 are her brothers; and 
defendant No. 3 is the son of defendant 
No, 2. Dwarkabai had filed Special Suit 
No. 43.of 1945, on September 9, 1944, 
against Ranchoddas, the father of the 
plaintiff, for maintenance, past as well as 
future, and for recovery of her Stridhan. 
ornaments, The matter came to this Court 
in First Appeal No, 313 of 1947. Dwar- 
kabai succeeded in getting a decree. The 
plaintiffs father paid Rs, 9,000/- as past 
maintenance to Dwarkabai, Rs. 16,995/- 
for ornaments, and Rs. 175/- per month 
as future maintenance and a house for 
her residence in accordance with that de- 
cree, he die? on September 17, 1965. 


3. After her death, the house was 
given in the possession of the plaintiff by 
the defendants, But while she was living 
in the house which was given tg her, she 
was acting on the advice of her brothers; 
defendants Nos, 1 and 2, and defendant 
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No. 3, the son of defendant No. 2. The 
defendants were in a position to dominate 
her will as they were her riearest and 
dearest relatives. Though the defendants 
ordinarily resided at Dharangaon, one of 
them was constantly living with Dwar- 
kabaj at Jalgaon. Despite efforts made 
by the plaintiff and his family members, 
to maintain cordial relations with her, she 
frustrated the efforts and was not on good 
terms with them, In these circumstances, 
taking advantage of the dominant position 
which the defendants had over Dwarka- 
bai, they made her deposit Rs. 10,000/- 
with the State Bank of India in the Sav- 
ings Bank account at Dharangaon Branch, 
in the joint names of herself and defen- 
dant No. 3. 


4. Copy of an application, dated 
February 23, 1965, Exhibit 46, which js-on 
record is the application in a printed 
form typed in English. It bears the sig- 
nature of defendant No. 3 and the right 
hand thumb-impression of Dwarkabat. 
One of the printed materials in that ap- 
plication ‘is:— 

“When the account is to be in the 
names of two parties insert “either” or 
“both” if in the names of three or more 
parties insert “any one” “any two” or 
“all” as the case may be.” 

The word “either” is inserted in English 
in the declaration which runs as fol- 
lows:— 

"We declare that the State Bank of 
India Savings Bank Rules have been read 
by/to us and that we accept them as bind- 
ing upon us. We also declare that we have 
no Savings Bank Account at any other 
office of the Bank. We further declare 
that the balance of our account will be 
payable to either of us in terms of rule 2.” 
It is not clear from the declaration 
whether this declaration and the relevant 
Bank rule was read out and/or explained 
to Dwarkabai as neither the word “by” 
or “to” is struck off in the declaration. 


5. At Exhibit 47 is the Savings 
Bank Account Book issued by the State 
Bank of India in the joint names of defen- 
dant No. 3 and Dwarkabai, with an en- 
dorsement on the front cover of the pass- 
book as well as on the first page made by 
the Agent in red ink showing that the 
amount was payable to either or survivor. 
Savings Bank Rules are printed in the 
Pass-book, Rule 2 deals with joint 
accounts and runs as follows:— 

‘9 Accounts may be opened in the 


joint names of two or more approved per- 
sons (not being minors) to be payable to— 
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(i) Both or all of them or to the sur- 
vivor or survivors of them. or 

(ii) either or any one or more of them: 
or the survivor or survivors of them, 


An account so opened will, in the 
event of any one or more of the account- 
holders dying, become payable to the suz- 
Vivor or survivors without reference to 
the representatives of the deceased per- 
son or persons, 


In the case of (ii), if payament of an 
account is at any time forbidden by any 
one or more of the account-holder, 
the account will only be payable on the 
discharge of all the account-holders or 
the survivor or survivors of them.” 


6. It is the case of the plaintiff 
that in spite of the Rule and the manner 
in which the account was opened at the 
State Bank of India, Branch Dharangaan, 
the amount was of the exclusive owner- 
ship of Dwarkabai; at her death; and that 
under the pressure of defendants Nos. 1 
& 2 she was compelled to open this account 
in the joint names of herself and defen- 
dant No. 3. The plaintiff averred that this 
amount was never gifted orally or in any 
manner to defendant No. 3 by Dwarkabai. 
The Pass-book in respect of the deposit 
was also with Dwarkabai till her death; 
defendant No, 3 was not at all entitled to 
withdraw any amount from the State 
Bank of India. and the said amount, 
which was part of the estate of the de~ 
ceased Dwarkabai, devolved on the plain- 
tiff as the karta of his family and her 
undisputed nearest heir according to 
Hindu Law. The plaintiff also claimed 
exclusive ownership as the Karta of his 
family of the amounts in deposit with the . 
Citizens Bank of India, Branch Jalgaon, 
exclusively in the name of Dwarkahai, 
with which we are not concerned in this 
appeal, 


aie Defendants Nos. 1 to 3 resisted 
the suit, But we are now concerned in 
this appeal only with the contentions of 
defendant No, 3. He submitted that be- 
fore the opening of the account, the de- 
ceased Dwarkabai had gifted voluntarily 
her own amount of Rs. 10,000/- to kim 
orally; and after opening of the account 
she had passed a receipt to that effect, In 
the alternative, he also contended that 
the amount was bequeathed to him out 
of natural love and affection; ‘and it was, 
in any event, a gift by way of Donetio. 
Mortis Causa, He and other defendants 
denied that there was any pressure 
brought on Dwarkabai and contended that 
the plaintiffs suit must be dismissed, 
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8. The learned Civil Judge framed 
eight issues, The plaintiff examined him- 
self and one Sharadchandra Kashinath, an 
employee of the New Citizens Bank of 
Jalgaon, amalgamated in the Bank of 
Baroda, who stated that the balance in 
the account of Dwarkabai was only Rupees 
40.22 paise, The plaintiffs produced at 
Exhibit 36, notice of the stay of payment 
which he had sent to defendants Nos. 1 
and 2, on September 20, 1965, the reply 
(Ex. 37) dated September 24, 1965 and 
also a copy of the notice (Ex. 37} sent to 
the Agent of the State Bank of India at 
its branch at Dharangaon not to pay the 
amount of Rs, 10,000/- to defendants Nos. 
1 and 2. 


9, Defendants Nos, 1 and 2 did not 
lead any oral evidence. They merely 
produced the original notice sent by the 
plaintiff at Exhibit 39 and a copy of their 
reply at Exhibit 40. Defendant No. 3 
examined himself and a witness Datta- 
traya Laxman Bhave, an employee of the 
State Bank. He produced Exhibit 47 
which has been already referred to above, 
defendant No, 3 produced a writing dated 
February 23, 1965 in the form of a letter 
with the list (Ex, 26) at Seria} No. 3, 
which purported to be letter addressed 
by Dwarkabai to defendant No. 3; and it 
was impounded by the lower Court as an 
unstamped document of a release-deed, 
by which Dwarkabai relinquished her 
rights in the Saving Bank Account with 
the State Bank of India at its Branch at 
Dharangaon. 


10. The learned Civil Judge held 
that the said document was inadmissible 
in evidence as it was not stamped in ac- 
cordance with law and defendant No. 3 
failed to examine either of the twọ at- 
testing witnesses who had signed the 
document. He held that defendants Nos. 
1 and 2 abused their dominating position 
and gained advantage of Dwarkabai, Rely- 
ing on certain decisions referred to — by 
him in the course of his judgment, the 
learned Civil Judge came to the conclu- 
sion that although there was a joint ac- 
count opened by Dwarkabai and defen- 
dant No. 3, after the death of Dwarkabai, 
the plaintiffs, who was the nearest heir, 
was entitled to the amount standing to 
the credit of that account, He. therefore, 
passed a decree declaring that the plain- 
tiff, as the Karta of his joint family, with 
his two brothers was the nearest heir of 
the deceased Dwarkabai, and ordered that 
the defendants shall be permanently res- 
trained from withdrawing the amounts 
deposited by Dwarkabai in the joint name 
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of herself and defendant No. 3 in the 
State Bank of India, branch Dharangaon 
and the amount deposited by her in her 
name with the Baroda Bank, Branch Jal- 
gaon, with an order to them to bear the 
plaintiffs costs of the suit. The judgment 
and decree are challenged in the above 
First Appeal by defendant No, 3 alone. 
11. The ground urged by the learn- 
ed Advocate-General, appearing for de- 
fendant No. 3, the appellant, was that the 
learned Civil Judge erred in law in hold- 
ing that the document Ext, 26/3 was a re- 
lease-deed, There is no merit in this con- 
tention. The document is in Marathi, The 
original document is not sent by the lower 
Court to this Court, though it ought to 
have done so. However, it is translated 
by the parties who admitted that it is as 
under:— 
“Shri 
Chiranjeve Krishnadas Nagindas Bhate, 
resident, of Dharangaon, Many blessings. 
Today on 23-2-1965 the amount of Rupees 
10,000/- kept in the joint account to you 
and mine in the State Bank of India, Dha- 
rangaon, that amount I have already given 
you by an oral gift and which you have 
accepted. For my satisfaction the account 
is opened in joint name, that amount you 
being the owner, have got absolute right 
to withdraw. 
Dated 23-2-1965. 


L. H. T. I. of Dwarkabai w/o Liladhar 
Bhate. 


Seribe: Chhogalal Chunnilal Pardeshi 
r/o Dharangaon. 


Witness: 1. Gulabdas Kisandas Bhatia. 
2. C. M. Gujarathi.” 


It is manifest that this document purports 
to have been executed after opening the 
joint account in the State Bank of India. 

12. Article 55 of the Indian Stamp 
Act, is as follows:— 


It is undisputed that the letter is not 
stamped. As required by Art, 55 of the 
Stamp Act, though it is in the form of a 
letter it must be considered to be an ins- 
trument whereby Dwarkabai renounced 
her claim against the amounts standing 
in the joint account with the State Bank 
of India. We are, therefore, of the opinion 
that the learned Civil Judge was quite 
right in impounding this unstamped- docu- 
ment and in ignoring it altogether as it 
was not stamped as required by law. 

13. In view of the above conclu- 
sion it is really unnecessary to deal with 
the second ground urged by the learned 
Advocate-General that the learned Civil 
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Description of Instrument 


55. RELEASE, that is to say, any in- 
strument (Not being such a release 
as is provided for by Section 23-A 
whereby a person renounces a claim 
upon another person or against any 
specified property— | 

.(a) If the amount or value of the claim 
does not exceed Rs, 1.000/~ 


(b)-in any other case 


Judge erred in holding that the execution 
of Exhibit 26/3 by Dwarkabai was not 
proved by defendant No, 3. Section 35 of 
the Stamp Act lays down that— 

“No instrument chargeable with duty 
shall be admitted in evidence for any 
purpose by any person having by law or 
consent of parties authority to receive 
evidence, or shall be acted upon, register- 
ed or authenticated by any such person or 
by any public officer, unless such instru- 
ment is duly stamped.” 

It is, therefore, unnecessary to decide 
whether the execution of the document 
was proved by defendant No, 3. 

14, The learned Advocate-General 
is, no doubt, right in his submission that 
the learned Civil Judge erred in law in 
applying the provisions of Section 68 of 
the Indian Evidence Act which apply only 
if a document is required by-law to be 
attested, There is no law which requires 
a'document like Exhibit 26/3 to be attest- 
ed. There is also some force in the con- 
tention of the learned Advocate-General 
that the learned Civil Judge erred in hold- 
ing that the execution of the document 
was not established by defendant No. 3, 
inter alia, because he did not specifically 
state in his deposition that the thumb-im- 
pression of Dwarkabai was on the deed at 
a particular spot. 

15. It is, no doubt, true that the 
learned Civil. J udge who had the advan- 
tage of hearing and seeing the witness ob- 
seryed that defendant No. 3 did not speci- 
_ fically state that the thumb-impression 
which was on .Exhibit 26/3 was that of 
Dwarkabai. The deposition of defendant 
No, 3 does not contain any such express 
statement, This, however, appears to be 
taking too technical: a view of the matter, 

as defendant No, 3 has: stated in his evi- 
dence: — 

- “When I e the house Chhoge- 
lal'and Churiilal Gulabdas were in the 
house.” Dwarkabai -told.in the presence 
"he that: she is to, pass a receipt so that there 
| may not be any ‘difficulty im withdrawing 


Proper Stamp Duty 


The same duty as a Bond (No. 15) for 
such amount or value as set forth in 
the Release. 


Fifteen rupees, 


the amount. Accordingly she wrote the 
said chit. Accordingly the receipt was 
written. Chhogalal wrote this receipt, On 
the receipt Dwarkabai affixed her thumb- 
impression, I, Chhogasing, Gulabshet, my. 
uncle, and Gulabdas Kishandas were pre~- 
sent when she affixed the thumb-impres- 
sion on the said receipt. This receipt was 
with me, since the execution, 

However, all this does not help defendant 
No. 3 in any way because, as alreaċy ` 
pointed out above the document is inad- 
missible for any purpose. 


16. Besides, the learned Judge was 
right is disbelieving this interested and 
uncorroborated story of defendant No. 3 
as he failed to examine either of the said 
attesting witnesses or any one else who 
Was present when the document was exe- 
cuted, Though the examination of these 
witnesses was not necessary under Section 
68 of the Indian Evidence Act as held by 
the learned Civil Judge, it was the duty 
of defendant No. 3 to produce 
the best evidence available. We find 
that defendant No. 3 relied entirely on his 
own interested oral testimony and the al- 
leged thumb-impression of Dwarkabai on 
this document for establishing- the oral 
gift of the amount to him. Further, in the 
cross-examination, though defendant . No. 
3 denied that Exhibit 26/3 was a bogus 
and fabricated chit, he admitted that he 
and Dwarkabaj had both gone to the bank 
for opening the account after the alleged 
oral gift. : 


17. His: EAEE E eats: 


"Q When she had gifted you Rupees 
10,000/. what was the necessity 
for opening the joint account to 
please her ? 


A. (The witness has not replied the 
_ question). 
. m a a 
Q. When the receipt by Dwarkzbai 
-was passed. for having no diffi- 
culty to- withdraw - the amount, 
- - why this receipt is not kept. with . 
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you even after the death of 
Dwarkabai ? 

A. After her death there was no ne- 
cessity to withdraw . the money. 
Therefore, the receipt is with me. 
I do not remember to have gone 
to Dharangaon after the death of 
Dwarkabai.” 


The suggestions of the plaintiffs was that 
taking, advantage of some blank piece of 
paper with the thumb-impression. ol 
Dwarkabai, the defendants fabricated Ex- 
hibit 26/3. and the receipt and’ the pass- 
book were both kept with Dwarkabai 
after opening of the account. 


18. It is rather strange that de- 
fendant No, 3 was unable to answer the 
question as to why if there was a gift of 
Rs. 10,000/- as stated by the defendants, 
there was a necessity for opening an ac- 
count in the name of Dwarkabai as well 
as of defendant No, 3; and why he parried 
the question regarding the receipt. The 
document. becomes more suspicious when 
we find that it was not even referred to 
in the reply which was sent.to the notice 
sent by, the plaintiff to defendants Nos, 1 
and 2. 


19. The learned Civil Judge, who 
‘had’ the advantage of seeing. and hearing 
the witnesses, has observed in paragraph 
16 of his judgment:— 

“Admittedly defendants Nos. 1 and 2 

are natural brothers of Dwarkabai. She 
was a widow and she had filed a suit 
against her husband’s family, In view of 
the above circumstances, and in view of 
the relations between Dwarkabai and her 
brothers, it can be easily inferred that 
she had no other independent person to 
have a fair advice. She was illiterate, 
and as such defendants Nos. 1 and 2 were 
in a position to dominate her will, and 
undue influence by defendant Nos, 1 and 
2 was possible. It is an admitted fact of 
the parties that the deposit of Rs. 10,000/- 
at the State Bank of India. Branch 
Dharangaon is in the name of Dwarkabai 
and defendant No. 3. Defendant No. 3 is 
the son of Defendant No, 2.' Taking into 
consideration the relation, it can be pre- 
sumed that the defendants had adminis- 
tered undue influence on Dwarkabai.” 
We find no reason to differ from this pro- 
per view taken. by the learned Civil Judge 
regarding the conduct of. the defendants 
in opening the account with the State 
Bank of India and in taking the ae 
document (Ex, 26/3). 


: “= 20. -Even if. we assume "that, it is 
not«a’ eo déeđd, :but- it was. merely a 
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letter declaring the fact of the gift’ of 
Rs. 10.090/-, as contended by the learned 
Advocate General on behalf of the defen- 
dants, we find that defendant No, 3} has 
not even established the essentials of a 
gift as defined in Section 122 of the Trans- 
fer of Property Act; 1882, as there was no 
transfer of Rs. 10 ,000/- in pursuance of 
this letter, It has come into existence 
after the opening of the joint account in 
the names of Dwarkabai and defendant 
No, 3. Section 122 defines a gift as a 
transfer of certain existing moveable ` or 
immovable property made voluntarily and 
without consideration, by one person, call- 
ed the donor, to another, called the donee, 
and accepted by or on behalf of the donee. 
Such acceptance must be made during the 
lifetime of the donor and while he is still 
capable of giving. If the donee dies be- 
fore acceptance, the gift is void. 


21. In the present case, apart from 
his own interested word defendant No. 3 
did not care to produce any other evi- 
dence though such evidence was available 
according to his story of the alleged two 
attesting witnesses to the document, 
Exhibit 26/3. Moreover, the contents of 
the document are self-contradictory, in- 
asmuch as if there was an oral gift as al- 
leged, it is difficult to understand what 
the letter means by saying “for my satis- 
faction the account is opened in joint 
name” and why it declared when the joint 
account was, to be operated either. by 
Dwarkabai or by defendant No. 3 or by 
survivor, that the amount would be own- 
ed by defendant No, 3 and defendant No. 
3 had an absolute right to withdraw it. 


22. It is true that the plaintiff has 
not been able to establish that the Pass- 
book and the receipt were retained by 
Dwarkabai; but it is an undisputed fact 
that no amount was ever withdrawn ei- 
ther by Dwarkabai or by defendant No, 3 
from the joint account till the filing of the 
suit. The document, Ext, 26/3 ‘becomes 
very suspicious because it is difficult to 
conclude as to why if there was an ‘oral 
gift, Dwarkabai would personally go -to 
the State Bank with defendant No, 3: to 
open a joint account as admitted. by de- 
fendant No. 3° himself, l 


23. - Further idei Section. 123.. “of 
the T. P. Act, for purposes of making a 
gift of moveable property, the transfer 
may be effected, either by a registered 
instrument signed. as aforesaid or by- deli- 
very. . It is true that the document does 


. not purport to be an instrument of trans- 
‘fer, -It is in thé nature of a letter acknow- 
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ledging an oral gift. Hence, it may be, 
that it was not required to be registered. 
But it is impossible to consider the reci- 
tals in Exhibit 26/3 as sufficient to show 
that defendant No. & had acceptad the 
amount, when in fact that amount was in 
the deposit in the joint account of defen- 
dant No, 3 and Dwarkabaj in the bank 
and the Bank could pay to either of them 
or to the survivor, There was, therefore, 
no acceptance of the alleged gift of 
Rs. 10,000/- as the amount continued to be 
in the bank and was always withdraw- 
able by Dwarkabai herself under tne rules 
of the bank which are referred to above. 

24. The learned Civil Judge is also 
quite right in holding that there was no 
evidence to the effect that the Pass-book 
(Ex. 47) was handed over to defendant No. 
3 from its beginning at the instance of or 
at the request of Dwarkabai. Under these 
circumstances he was right in holding that 
there was no evidence that Dwarkabai 
had either made a gift or a request to de- 
fendant No. 3 by the document (Exhibit 
26/3) or by any other mode, There is no 
evidence of acceptance on the record apart 
from his interested word, which cannot 
be believed without corroboratior, in the 
face of the joint account with the Bank. 

25- Lastly, it was contended by 
the learned Advocata-General that as the 
amount in the joint account was payable 
either to Dwarkabai or to defendant No, 3 
or survivor and as defendant Nec. 3 sur- 
vived Dwarkabai, it was he that was en- 
titled to recover the amount from the 
Bank and not the plaintiff as the heir. 
The learned Civil Judge negatived this 
contention made before him relying on 
the decision in Mrs. T. C. Paul v, Natha- 
niel Gopal Nath. AIR 1931 All 596, which 
was based on the cecision in Lekshmiah 
Chetti v. Kothandrama Pillai, 52 Ind App 
286 = (AIR 1925 PC 181), where it was 
laid down, that, in India, the principle of 
English law that when a property is pur- 
chased in the name of a wife or a deposit 
is made in the wife’s name, it would be 
presumed that the purchase or deposit 
was intended for her agvancement does 
not hold good. 

26- In Mrs. Paul’s case, one Mr. 
Hope, before his death, deposited certain 
amounts in the bank, and the deposits 
were in the following terms: “Mr: and 
Mrs. Hope payable to either or survivor” 
Mr. Hope kept with himself the deposit 
certificate and bank receipts; and they had 
-not been handed over to Mrs, Hope. It 
was held that there was no gift in favour 
of Mrs, Hope; and she could not will away 
‘the amount deposited. 
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27. The learned Advocate-General 
submits that in the present case there was 
no question of any presumption of ad- 
vancement as the relation between 
Dwarkabai and defendant No, 3 was one 
of natural love and affection between her 
and her brother’s son. He contended that 
in view of the evidence of defendant No. 
3 and the declaration made by Dwarkakai 
in her letter (Ex. 26/3) it must be held 
that although the account was a joint ec- 
count and the amount was payable eitner 
to Dwarkabai or to defendant No. 3 or 
survivor, Dwarkabai intended to complete 
her gift to defendant No. 3 of the amount 
in the joint account. He submitted that 
Dwarkabai had admittedly strained rela- 
tions with the plaintiff and the members 
of the family of the plaintiff as she had 
to fight a litigation upto this Court to get 
the amount for her maintenance, and 
therefore, having recovered the amount, 
she could never have intended that the 
amount should go to anyone other than 
her brother’s son who was living with 
her and for whom she had great love and 
affection. 


28: The argument though plausi- 
ble must be rejected because, in the first 
place, as already stated above, Exhibit 
26/3 cannot be looked at for any purpose; 
and secondly, in respect of a joint ac- 
count opened in the bank, the law seems 
to be well settled that on the death of 
one, there is a resulting trust in favour 
of his heirs and legal representatives, un- 
less there are special facts and circum- 
stances to show a contrary intention. Thus 
in; Guran Ditta v, Ram Ditta, 55 Ind App 
235 = (AIR 1928 PC 172), a deposit by a 
Hindu of his own money in a bank in 
the joint names of himself and wife, and 
on the terms that it was to be payable 
to either or the survivor, was held by the 
Privy Council as not amounting to a gift 
by him to his wife. The Privy Council 
laid down: _ 


“There is a resulting trust in his 
favour’in the absence of proof of a con- 
trary intention, there being in India no 
presumption of an intended Sere 
in favour of wife.” 


29. Similarly in Shambhu Nath 
v. Pushkar Nath AIR 1945 PC.10, which 
was also a case of deposit by a Hindu of 
his money in Bank in joint names of him- 
self and his wife, and on terms that it 
was payable to either or survivor once 
again the Privy Council affirmed the ratio 
in Guran Ditta v. Ram Ditta, (AIR 1928 
PC 172) and observed: 
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“The rule however is not confined to 
assets in the joint names of the. deceased 
man and his wife, It is conceded that it 
is of universal application whatever the 
property and whatever the relationship. It 
was common ground, therefore, before 
their Lordships that it was for respondent 
to establish a contrary intention. If he 
succeeded in doing so he kept the assets 
standing in the joint names of the deceas- 
ed. and himself, If not, those assets must 
be included in the partible property.” 
Although the above observations are based 
on a concession made at the Bar, the con- 
cession itself seems to be consistent with 
the established law: 


30. In Chorley’s Law of Banking 
Sixty Edition, 1974, the law is stated thus 
at page 195: 

“One of the most important features 
of joint ownership js that, in the absence 
of contrary provision, on the death of one 
of the joint owners his rights pass to the 
other joint owners and not to his perso- 
nal representative (executor or adminis- 
trator), According to this rule, the rights 
of a joint party in a banking account pass 
on death to the other joint parties... The 
rule is not, however, a rigid one, and if it 
can be shown that ‘the intention of the 
parties at the time of opening the account 
was that it should not apply, effect will be 
given to this intention;-and this, as we 
have just seen, should be provided for in 
the terms of the-mandate, Further, the 


tendency of the Court in modern times 


has been against the doctrine of survivor- 
ship.” (Underlining is ours), 
31. Similarly in ‘Paget’s Law of 


Banking, Eighth Edition 1972, it is observ- 
ed at page 32:— 


"The rule of survivorship «may be 
overridden, .by equity. There. area num- 
ber, of cases in which, while the rule has 
been admitted, equity has been brought 
in to mitigate ‘what was considered to be 
a hardship. axccssueadsesacwnscckowssscessences’ The 
Construction of a joint deposit account 
contract was considered by the House of 
Lords in McEvoy v. Belfast Banking Co., 
(1935) AC 24, The father of the plaintiff 
(shortly before the former’s death) trans- 
ferred & 10,000 out of his own name 
into that of his and his son’s names in the 
belief that -he could thereby properly 
avoid death duties, The son was a minor 
at the time. Lord Atkin took the view that 
the contract with the bank was made by 
the father for himself and for his-son and 
that if the latter had ratified, he would 
have made himself a-party to the con- 
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tract, Lords Warrington and Macmillan 
did not expressly deal with -the point; — 
Lord Thankerton took the. view that the 
son was not a contracting party and there- 
fore, that the bank was justified in pay- 
ing the father’s executors.” 

32. In Re Giggis, Roberts v, Mac- 
laren, (1969) 1 Ch 123, Megarry, J., while 
dealing with the joint account of husband 
and wife, dealt with all the cases of the 
English Law applying the presumption of 
advancement to the wife in the circum- 
stances of the case and after discussing a 
decision of the High Court of Australia In 
Russell v. Scott, (1936) 55 CLR 440, ob- 
served at page 149:— 


"Tt may be that the correct analysis 
is that there is an immediate gift of a 
fluctuating and defeasible asset consisting 
of the chose in action for the time being 
constituting the balance in the bank 
account. But whether that is right or 
wrong (and the subject is worthy of 
academic disputation), I am happy to re- 
gard it asa problem that I need not at- 
tempt to resolve in this case,” 

33. In view of this position in law, 
it cannot be said that what was conceded 
before the Privy Council was inconsis- 
tent with law. We are of the opinion that 
it will ordinarily depend on the facts and 
circumstances of the case relating to the 
opening of the account showing the inten- 
tion of the parties, If from the facts and 
circumstances of the case jt could be’ held 
that the intention was to make the sur- 
vivor the owner of the amount lying in 
the account, then he, and not the heirs, 
would be entitled to recover the amount. 
If the facts and circumstances of the case 
do not establish any such intention, 
although the holder of the joint account 
may be authorised to withdraw ‘the 
amount, he would be bound to restore that 
amount to the heirs and legal representa- 
tives of the deceased joint holder.- The 
bank may be discharged’ by payment. to 
the survivor. But the survivor may, in 
the absence of an intention to make him 
the owner, be accountable to the heirs of 
the deceased joint holder, 

34. That is why Halsbury’s Laws 
of England, Fourth Edition, 1973, at page 
36, paragraph 44, the law is stated as 
under: — 

“Where a person deposits money 
with a bank in the names of himself and 
another with instructions that it is to be 
payable to either or the survivor, the 
other’s right against the bank depends 
on whether the dépositor ‘purported -to 
make the other a party to the contract; 
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if the depositor did so, then he must have 
had authority to act as the other’s agent. 
If there was no such authority the bank 
would not be under obligation to the other 
party unless the latter ratified the con- 
tract, The bank’s obligation to joint de- 
positors on a current account is a joint 
obligation for which the right to sue is 
joint, and not an individual right of each 
depositor, If on the death of either party, 
the joint current account is overdrawn, 
the survivor will be liable for the whole 
debt. Where the money is in the name of 
husband and wife, the position on the 
husband’s death may depend upon, the 
reason for setting up the joint account.” 


35. In the present case, we find 
no facts and circumstances which esta- 
blish the intention on the part of Dwar- 
kabai whose money was deposited in the 
joint account, to indicate that she intend- 
ed to make defendant No, 3 the owner of 
the amount in the event of his surviving 
her. The case of defendant No. 3 in fact 
is that there was an oral gift prior to the 
opening of the account which was subse- 
quently acknowledged jn the letter Exhi- 
bit 26/3. We have held that there was no 
such gift. and that Exhibit 26/3 is itself 
inadmissible in evidence, We also agree 
with the finding of the learned Civil Judge 
that the uncorroborated testimony of the 
. plaintiff cannot be accepted as true in the 
facts and circumstances of the case, 


36- It must be, therefore, conclud- 
ed that there is nothing before us to show 
that Dwarkabai intended to make defen- 
dant No. 3 the owner of the amount in the 
joint account in the event of her death 
though he may have an authority to 
withdraw the amount, The heirs of Dwar- 


kabai are, therefore, entitled to the 
ownership of the amount. 
37. The view of the law which we 


are taking is supported not only by the 
aforesaid decision of the Allahabad High 
Court in Mrs. T. C. Paul’s case, (AIR 
1931 All 596), based on the decision of the 
Privy Council in Lakshmiah’s case, (AIR 
1925 PC 181) but also by a decision of a 
Division Bench of this Court in Keshavlal 
Tribhovandas v. Bai Dahi, 44 Bom LR 839 
= (AIR 1943 Bom 7) where following 
Guran Ditta’s case (AIR 1928 PC 172) this 
Court laid down “that the mere fact that 
the deposit was made in the name of the 
wife did not show that a gift to her was 
intended”, There is also a Division Bench 
decision of the ‘Andhra Pradesh High 
Court in: Nagarajamma v. State Bank of 
India, AIR 1962 Andh Pra 260, where the 
facts were somewhat similar to the facts 
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in the case before us. It was held that a 
deposit by a Hindu of his money in a 
Bank in the joint names of himself and 
his wife or another person and on terms 
that it is payable to either or surviver 
does not on his death constitute a gift by 
him to the latter: there is a resulting trust 
in his favour in the absence of proof of a 
contrary intention, there being no pre- 
sumption of intended advancement in 
favour of the other person; and therefore, 
on his death the amount in deposit is pay- 
able to his heirs as his absolute proper- 
ty. 

38. The contention of the learned 
Advocate-General, that the form of open- 
ing of the Account and the Rules of the 
joint account of the State Bank of India 
made the survivor, defendant No. 3, the 
absolute owner of the amount lying in 
credit in that account, must, therefore, be 
rejected. 

39. No other ground was urged in 
support of the appeal, 

40- The judgment and decree of 
the learned Civil Judge are affirmed, The 
First Appeal is, therefore, dismissed, 

41. In the circumstances of the 
case, parties to bear their own costs in 
this Court, l 

Appeal dismissed, 
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Laxmibai Sambha Jadhav and others, 
Appellants v., Bharatlal Premchand Gan- 
dhi and others, Respondents. 


A. F. A. D. No. 1199 of 1966. D/- 18-2- 
1975.* . 


(A) Bombay Land Revenue Cede 
(1879), Section 135-L and Rules framed 
thereunder — Suit for correction of reve- 
nue records —- Not maintainable, 


The provisions made in the Bombay 
Land Revenue Code, 1879, and the Rules 
framed thereunder make ample -provision 
for correction of the entries in the Record 
of Rights. It is a complete Code in itself 
and, therefore, a suit for the purpose of 
correcting the entries in the Record of 
Rights would not be maintainable. AIR 
1936 Cal 456 and AIR 1924 Pat 560, Dis- 
tinguished. (Para 16) 


*(Against decision of C. D, Sawant,- 2nd 
Extra Asst, J., at Poona, in Civil App2al 
No, 477 of 1960.) 
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a question, dispute or difference upon or in 
relation to -or in connection with the con- 
tract and as such referable to arbitration under 
the Arbitration Clause and the application 
for stay~was refused holding that the plain- 
tiff’s claim was not within the scope of the 
submission to arbitration. Here I may also 
refer to the Supreme Court decision in the 
Printers (Mysore) Pvt. Ltd. v. Pothan Joseph, 
AIR 1960 SC 1156 where the Supreme Court 
dealing with the principles of the exercise of 
discretionary power for stay of a suit under 
Section 34 of the Arbitration Act, observed 
that “it would be difficult, and it is indeed, 
inexpedient to lay down any inflexible rules 
which should govern the exercise of the said 
discretion. No test can, indeed, be laid 
down, the automatic application of which 
will help the solution of the problem of the 
exercise of judicial descretion”. As was ob- 
served by Bowen, L. J., in Gardener v. Jay, 
(1885) 29 Ch D 50 at p. 58 “the discretion, 
like other judicial discretion, must be exercis- 
ed according to common sense and accord- 
ing to justice.” 

8. Applying all those principles to the 
facts of this case, it appears to me that this 
is not a proper case where Court should ex- 
ercise its discretion in favour of the stay of 
the suit. Firstly, it is admitted that the ques- 
tion to be determined in the Suit is as to the 
legality of the contract between the parties, 
containing the Arbitration Clause. Prima 
facie, it appears to me that there are suffi- 
cient grounds on which the legality of the 
said contract has been challenged for non- 
compliance of the statutory requirements of 
a Forward Contract which is a Transferable 
Specific Delivery Contract in jute goods ad- 
mittedly governed by the rules and bye-laws 
of the East India Hessian Exchange Ltd. con- 
stituted under the Forward Contract Regula- 
tion Act, 1952. Therefore, the said question 
is beyond the jurisdiction of the Arbitrator 
and it is admitted by both the parties that 
the same cannot be said to be covered by the 
Arbitration clause. Secondly, the other por- 
tion of the claim made in the plaint although 
within the scope of the arbitration clause but 
would be entirely dependent on the decision 
as to the issue raised whether there is a valid 
and legally binding contract between the 
parties. As such, it will be not proper to 
grant partial stay of the suit at this stage 
and lastly, it is now well settled that stay 
cannot be granted as a matter of course and 
the inordinate delay in getting the matter 
heard by the petitioner for nearly six years, 
in my view, is a matter to be taken into con- 
sideration in refusing the stay. (See State of 
U. P. v. Janki Saran, AIR 1973 SC 2071 
Paragraph 3 at p. 2074). 

9, Mr. Gupta has submitted that the 
Court should decide the question of the lega- 
lity of the said contract which has been 
specifically raised in this application in view 
of the principles laid down in the decision 
of the Supreme Court in Anderson Wright 
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Mongal Chandra v. 
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Ltd. v. Moran & Co. Ltd.. AIR 1955 SC 53. 
In my view, having regard to the disputes 
raised as to the existence of the notifica- 
tions and other questions as to various 
facts, it is desirable that the said questions 
may be tried in the suit in the regular 
way. 

Yio. In that view of the matter, the- ap- 
plication for stay must be dismissed., 

11. In the result, I am making the 
following order :— , 

The application is dismissed. The peti- 
tioner to file thë written statement within 
a fortnight from date. Cross Order for dis- 
covery within a week thereafter. Inspec- 
tion forthwith thereafter. Suit to appear on 
the top of the appropriate prospective list 
four weeks hence. Liberty to applying for 
fixing an early date for hearing. 

12. I make no order as to costs as 
both the parties are equally responsible for 
keeping this matter pending in this Court for 
an inordinately long period without taking 
any diligent and real step for disposal of 


the matter earlier. 
Application dismissed. 
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M. M. DUTT AND R. K. SHARMA, JJ. 

Mongal Chandra Gole, Plaintiff-Ap- 
pellant v. Dhirendra Nath Gole and an- 
other, Defendants~Respondents. 

A. F. O. D. No. 427 of 1959, D/- 
16-12-1975. 

(A) Hindu Law — Succession — 
Dayabhaga Schoo] — Illegitimate son of a 
Sudra by a Brahmin concubine — Status 
and right to inherit father’s property 
along with legitimate son — Texts, inter- 
pretation of. AIR 1936 Bom 1, Dissented 
from. 

An illegitimate son of a Sudra who 
died long before the Hindu Succession 
Act, by a brahmin concubine in his ex- 
clusive keeping has the status of a son 
and, according to Dayabhaga School of 
Hindu Law is entitled to a half of the 
Share of a legitimate son. AIR 1921 Cal 
820 (FB) and AIR 1965 SC 1970, Rel. on; 
AIR 1936 Bom 1, Dissented from. 

(Para 15) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1970 = (1966) 2 SCJ 179 

14 
AIR 1936 Bom 1 = 37 Bom LR 920 12 
AIR 1930 PC 163 = 57 Ind App 177 12 
AIR 1921 Cal 820 = 25 Cal WN 433 (FB) 


7 
AIR 1916 Mad 1170 = ILR 39 Mad 136 


(FB) 10 
(1902) ILR 29 Cal 194 7 
(1891) ILR 19 Cal 91 7 
AT/AT/A20/76/KSB 


#30 Cal. [Prs. 1-7] Mongal’Chandra v. 


(4878) ILR 4 Bom 37 (FB) 12 
(1875) ILR 1 Bom 97 > . 2 - 42 
(1875) 7ILR 1 Cal.J. = 23 Suth: WR si 

Asoke Kumar Seri Gupta and Rathin- 
dra Kumar De; for Appellant; ‘Ranjit 
Kumar Banerjee and Arun Kumar Mati- 
lal, for Respondents. ae 


M. M. DUTT, J.:— This appeal is a 
the instance of the plaintiff and “4 arises 
out of A suit for partition and accounts. 
The only point that is involved in this 
appeal is whether the illegitimate son of 
a Sudra by a Brahmin concubine is en- 
titled’ to inherit his property along with 
his legitimate son. | 

9. ‘The facts which have not been 
disputed before us are that the >roperty 
in suit belonged to one Bhadreswar Gole, 
a Sudra, whe died on February 24, 1944 
leaving behind him the plaintiff Mongal, 
his illegitimate son, the defendant No. 1 
Dhiren, his legitimate son and the defen- 
dant No. 2; his widow. About 30 years 
prior to nis death, Bhadreswar had kept 
the plaintiff's mother Urmila Bala Debi, a 
Brahmin widow as his mistress end. lived 
with her as husband and wife till his 
death. When the plaintiffs mother was 
in the exclusive keeping of Bhedreswar, 
the plaintiff was born. Bhadreswar sub- 
sequently married the defendant No. 2 
Monorama Dasi. The defendan: No. 1 
Dhiren is the Son of Bhadreswar | by 
‘Monorama. The parties are gov2rned by 
the Dayabhaga School of Hindu Law. The 
plaintiff claims that as the illegitimate 
son of his father he has inheriled 1/4th 
share in the properties in suit, that is, half 
of the share inherited by the defendant 
No. 1, the legitimate son of Bhaireswar. 


3, The defendants contested the 
claim of the plaintiff. It was -nter alia 
contended by them that as the plaintiff's 
mother was a Brahmin woman, he was 
not entitled to have any share ir the pr 


X 


perties left by Bhadreswar. 


Å. The learned Subordinate Judge, 
First Court, Hooghly, took the view that 
the plaintiff being the illegitimate son of 
Bhadreswar, a Sudra, begotten of his 
mother Urmila Bala Debi, a Brahmin 
lady, he is not entitled to any share in 
the properties in suit. In that view of 
the matter, he dismissed the sui; Hence, 
this appeal. | 

. oe Tt is not disputed that as Bhad- 
reswar died in 1944, the Hindu Succession 
‘Act. 1956 is-inapplicable. The point with 
which we are concerned is of some im- 
portance, for so far as this Court is cons 
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cerned, it is a point of first impression. It 
is now well-settled that the illegitimate 
son of a Sudra has the status of a son and 
is entitled. to inherit His father along with 
his legitimate sons, Be: weit 
6., We may now refer to. para- 
graph 29. of Chapter IX of Dayabhaga of 
Jimutavahana which is as follows:— 


qra grcakeitarareante yaga: fagara 
: garagai] 

aaga: | | 

RAAT STATA AT |: AKT Fat Wag t 

maade rat aafaa; 1 


Paragraph 29 has been translated by Co:e- 
brooke as follows :— 


“But the son of Sudra, by a female 
slave or other unmarried Sudra woman, 
may share equally with other sons, by 
consent of the father. Thus, Manu says, 
‘A son begotten by a man of the, servile 
class on his female slave, or on the female 
slave of his slave, may take a share of 
tne ‘heritage, if permitted’, Thus is the 
law established.” ` i 

7. ` In Rajani Nath Das v. Nitai 
Chandra De, 25 Cal WN 433 = (AIR 1921 
Cal 820) {FB}, the points, namely, whe- 
ther paragraph 29 as translated by Cale- 
brooke was correct and whether the words 
“female slave” also included a concubine 
inter alia came up for consideration be- 
fore the Full Bench of this Court. In 
the case before the Full Bench: the: con- 
cubine was a Sudra woman. ‘Sir Ashu- 
tosh Mookerjee, who delivered the majo- 
rity judgment of the Full’ Bench held as 
follows :— E 

(a) The text of the Dayabhaga, Chap- 
ter IX, para. 29, as given in the edition 
of Bharat Chandra Siromoni, must be ac- 
cepted as the basis of our decision. Test- 
ed from the point of view of that text, 
the translation given by Mr. Justice 
Mitter in Narayan v. Rakhal, ((1875) ILR 
1: Cal 1) and followed by Mr. Justice 
Ghose in Kripal v. Sukurmani, ((1891) 
ILR 19 Cal 91) and Ramsaran v. Tek- 
chand, ((1902) ILR 29 Cal 194), must be 
pronounced to be inaccurate in a material 
particular. 

(b) The term “Dasi” is not exclusive~ 
ly applicable to a female slave, but in- 
cudes a Sudra woman kept as' a concu- 
bine. According to the correct interpreta- 
tion of para. 29 of Chapter IX of the 
Dayabhaga, the term “Dasyadi Sudra~ 
putra” includes the son of a Dasi or the 
like; it is not: restricted only to the son 
of a Dasi or the Dasi (slave woman or 
wife} of a Dasa, In the same text, the 


t 


1976 < 


term “Aparinita’ means not “a maiden”, 
but “not married {to the Sudra to whom 
she bears a son)”. r 


(c) Under the Bengal School of Hindu 
Law, correctly interpreted, an illegitimate 
son of a Sudra is entitled as a Dasipuira 
to a share of the inheritance, provided 
that his mother was in the continuous 
and exclusive keeping of his father, and 
he was not the fruit of an adulterous or 
an incestuous intercourse. This right is 
not subject either to the condition that 
his mother was a slave woman in the 
technical sense of the term or to the con- 
dition that a marriage could have taken 
place between his father and his mother. 
The contrary view taken in Narayan v. 
Rakhal and Kripal v. Sukurmani cannot 
be supported.” 


8. The above decision of the Full 
Bench has been relied on by both parties. 
While it has been contended by Mr. Asoke 
Kumar Sen Gupta, learned Advocate ap- 
pearing on behalf of the plaintiff-appel- 
lant that according to the decision of the 
Full Bench a concubine of a Sudra may 
belong to any caste, Mr. Ranjit Kumar 
Banerjee, learned Advocate appearing on 
behalf of the defendants-respondents has 
urged that the Full Bench has specifical- 
iy ruled that the concubine must be a 
Sudra women. He has placed reliance on 
the sentence “the term “Dasi” is not ex- 
clusively applicable to a female slave but 
includes a Sudra woman kept as a concu- 
bine.” We are unable to accept either 
of the contentions. Before the Full Bench 
it was argued that a concubine was not 
contemplated by the term “Dasi? or a 
female slave. It is true that according 
to the Full Bench, the term includes a 
Sudra woman kept as a concubine, but 
upon a careful consideration of the deci- 
sion of the Full Bench, we do not think 
that the Full Bench laid down the law 
that the concubine must be a Sudra 
woman. The question before the Full 
Bench was not as to the caste to which a 
concubine or a kept mistress of a Sudra 
should belong, but as stated above, the 
question was whether the term “Dasi” or 
a female slave included a concubine. In 
view of the fact that the kept mistress 
was a Sudra woman, the Full Bench held 
that the term included a Sudra woman. 
In coming to the conclusion that the word 
“Dasi” includes a concubine, Sir Ashutosh 
relied on the commentaries of Medhatithi 
and Sarvajna Narayana on Manu. For our 
purpose, we may quote a portion from 
Verse 179, Book IX of Medhatithi’s com- 
mentaries on Manu: 
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“This is the son begotten of a Sudra 
on a woman though not married to him 
(Anuhraya) or appointed. (for raising 
issue) (Aniyuktaya).” 

9. Again Verse 179, Book IX of 
Sarbajna WNarayan’s commentaries on 
Manu is as follows: 

“On a Dasi (means) on a woman not 
married tothe Sudra, so also issue pro- 
created by the Sudra, who is the master 
or chief, on a Dasi who is such of the Dasa 
of the Sudra, he is also to be given the 
Sudra’s share —— that is the meaning ...... 

10. Professor Jolly (Tagore Law 
Lectures, Page 187) has summarised the 
Said passage of Medhatithy’s commentary 
as follows: 

“The term “a: Sudra’s son by a Dasi” 
means a son begotten by him on a woman 
neither married to him nor authorised to 
raise offspring (according to the custom 
OL Niyogpa) sssiirssisssrais j 
It is clear from the passages quoted above 
that the two commentators Medhatithi 
and Sarbajna Narayan interpreted the 
term ‘Dasi” occurring in the text of Manu 
as meaning a woman not married to the 
Sudra nor authorised to raise issue. They 
did not, however, include within the 
meaning given by them a further qualifi- 
cation that such a woman must be Sudra 
woman. In this connection, it may be 
stated that in his judgment Sir Ashutosh 
pointed out that in Southern India the 
term “Dasi” is applied also to a female 
dancer attached to a temple (See also 
Soundararajan v. Arunachalam Chetty, 
AIR 1916 Mad 1170 = ILR 39 Mad 136 
(FB)). 

11. According to Jimutavahana, 
the son of a Sudra may be by a female 
Slave or other unmarried Sudra woman. 
If it was meant that a female slave which 
includes a concubine must be a Sudra 
woman, then it was not at all necessary to 
provide that the son might be by other 
unmarried Sudra woman. The word 
“Aparinita” in paragraph 29 of Chap. IX 
of Dayabhaga of Jimutavahana has been 
interpreted by the Full Bench as ‘not 
married to the Sudra’. In our view, Jimu- 
tavahana did not specify the caste to 
which a concubine should belong. The 
text of Manu as interpreted by Medha- 
tithi and Sarbajna Narayan, does not also 
lay down that a Dasi must also be a Sudra 
woman. 

12. It is, however, contended by 
Mr. Banerjee that under the Hindu Law 
a Marriage between a Sudra and a woman 
of a higher caste, that is, a Pratiloma 
marriage, is forbidden, He submits that 
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when the Hindu Sastras disfavour a Prati- 
' loma marriage, it is unthinkable that 
Pratiloma connection which is worse than 
a Pratiloma marriage between. a Sudra 
and a Brahmin woman is permissible so 
that the son begotten by them will have 
the right of inheritance. In suvport of 
his contention he has strongly relied on a 
decision in Ramchandra Boddappa vV. 
Hanamnaik, AIR 1936 Bom 1. It nas been 
held by a learned Single Judge of the 
Bombay High Court that any relationship 
between a Sudra male and a Brahmin 
female, whether it purports to be a rela- 
tionship by so-called marriage or a state 
of concubinage, is not recognised by the 
Hindu Law and, therefore, children be- 
gotten by such couples are regerded as 
chandals and outcastes and are not Dasi- 
putras and so they cannot claim any right 
to share in the property of their father. 
In coming to the said conclusion, the 
learned Judge has placed reliance on text 
No. 93 of Yajnavalkya which saws: “One 
begotten on a Brahmim woman by a 
Kshatriya is a suta, by a Vaishya, a vaide- 
haka and by a Sudra, a chandal, outcastes 
to all religion.” Further, the learned 
Judge has relied on the observation of the 
Privy Council in Raoji Rupa v Kuijalal 
Hiralal, AIR 1930 PC 163. In that case, 
the Privy Council observed that the term 
‘Dasiputra’ no doubt originally meant 
sons of a female slave, but in Western 
India, at all events, it has come to mean 
sons by a kept mistress of one of the lower 
castes. In making that observation, their 
Lordships of the Privy Council referred 
to two decisions of the Bombay High 
Court, namely, Rahi v. Govind, (1875) ILR 
1 Bom 97 and Sadu v. Baiza, (1878) ILR 4 
Bom 37 (FB). 


13. There can be no doubt that 
Ramchandra’s case supports the conten- 
tion of the respondents, but we regret we 
are unable to accept the view expressed: 
by the learned Single Judge of the Bom- 
bay High Court. In the case before the 
Privy Council referred to above, the point 
with which we are concerned was not in 
issue either directly or indirectly, and it 
seems to us that their Lordships did not 
intend to lay down the law in the light 
of the said observation. Moreover, in that 
case, the illegitimate sons did not claim 
the right of inheritance but the dispute 
was with regard to their maintenance. It 
has been already stated that the term 
“Dasi” has been interpreted as a female 
slave or a concubine. There is no indica- 
tion either by Jimuiavahana or Yajna- 
yalkya that a female slave or a concubine 
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must belong to the Sudra community. 
There is also no indication in that regerd 
by the Text and Smriti Writers. The 
ancient law-givers were quite consci- 
ous of the rule that Pratiloma marriage 
was forbidden. But in granting the right 
of inheritance to the offspring begotcen 
by a Sudra on a female slave or a con- 
cubine, they did not put any restriction 
as to the caste of the concubine. They 
were very strict in the matter of mar- 
riage in that they did not allow such right 
to the issue of a marriage between a Sudra 
and a Brahmin woman and treated such 
issue as a chandal, but it seems that they 
took a liberal and compassionate view re- 
garding the offspring of a Sudra by his 
Brahmin concubine. Hindu society was 
founded on caste system and in order to 
maintain this foundation inter-caste mar- 
riages were forbidden, for if such mar- 
riages were allowed the foundation would 
be shaken and the caste system would 
fall. At the same time, they were not 
oblivious of some lapses from virtue, for 
instance, illicit connection between a 
Sudra and a Brahmin woman, and in the 
best interest of the society, the son be- 
botten of such connection was conferred 
with the right of inheritance, provided the 
woman was not married to the Sudra and 
was in his exclusive keeping. The condi- 
tion that the woman must not be married 
to the Sudra is strongly indicative of the 
fact that violation of the rules of marriage 
was not tolerated. Considered from the 
above point of view, we are unable to ac- 
cept the contention of the respondents. 


14. We may now refer to a deci- 
sion of the Supreme Court in Amireddi 
Raja Gopala Rao v. Amireddi Sitharam- 
amma, AIR 1965 SC 1970. In that case, 
Sitaramamma, a Brahmin woman, during 
the lifetime of her husband became the 
kept mistress of one Lingayya, a Sudra. 
Since she became the mistress, she pre- 
served sexual fidelity to Lingayya. Ling- 
ayya died leaving Sitaramamma and two 
sons. by her. They filed a suit against 
the brother and the brother’s sons of 
Lingayya claiming that they were exclu- 
sively entitled to the estate left by Ling- 
ayya. Their claim was rejected only on 
the ground that as the husband of Sita- 
ramamma was alive, the sons of Lingayya 
by Sitaramamma were born as a result 
of an adultero s and incestuous connec- 
tion and, as such, they were not Dassi- 
putras, and consequently not entitled to 
inherit the estate of Lingayya. It was, 
however, held that they were entitled to 
maintenance and the Andhra Predesh 
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High Court granted them leave to amend 
the plaint reducing the claim to one for 
maintenance. Thereafter, their claim for 
maintenance was decreed by the trial 
Court and upheld by the High Court. The 
brother and the brother’s sons of Ling- 
ayya challenged the decree for mainten- 
ance by an appeal before the Supreme 
Court. The Supreme Court upheld the 
decision of the Andhra Pradesh High 
Court granting maintenance to the illegi- 
timate children of Lingayya. We have 
referred to this decision for the purpose 
of pointing out one significant fact that 
the Andhra Pradesh High Court did not 
dismiss the claim of the kept mistress and 
her children on the ground that as the 
connection between her and Lingayya 
was Pratiloma, the children of such con- 
nection were chandals and, accordingly. 
had no status of a son. But as stated 
above, their claim was refused on the 
ground that the connection was incestuous 
and adulterous. The Supreme Court also 
upheld the decision of the Andhra Pra- 
desh High Court disallowing the claim of 
the illegitimate children of Lingayya on 
the sole ground that as the husband of 
Sitaramamma was alive, the connection 
between her and Lingayya was adulterous 
and incestuous and, as such, they were 
not entitled to inherit but only to main- 
tenance. Although the decision of the 
Supreme Court is not directly on the 
point, it seems to us that indirectly the 
Supreme Court approved the proposition 
that the illegitimate children of a Sudra 
by a kept mistress of the Brahmin com- 
munity would get the status of a son 
provided they were not born as a result 
of an incestuous or adulterous connection. 


15. After carefully considering the 
Hindu Texts and the contentions made on 
behalf of either party, we are of the view 
that the appellant Mongal Chandra Gole, 
who is the illegitimate son of Bhadreswar, 
a Sudra, by a Brahmin concubine has the 
status of a son and is according to Daya- 
bhaga School of Hindu Law, entitled to 
1/4th share in the properties in suit, that 
is, half of the share of the legitimate 
son, the defendant no. 1 Dhirendra Nath 
Gole. 


16. For the reasons aforesaid, the 
judgment and decree of the learned 
Subordinate Judge are set aside and the 
suit is decreed in a preliminary form. 
The 1/4th share of the plaintiff-appellant 
in the suit properties is declared. The 
parties are granted two months time to 
effect an amicable partition; in default, 
the appellant will be entitled to apply 
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for the appointment of a Commissioner 
for partition and for a final decree for 
partition of his 1/4th share by metes and 
bounds. 


17. The appeal is allowed, but in 
view of the facts and circumstances of 
the case, we direct’ each party to bear 
his own costs in the Trial Ceurt as also 
in this Court. 


SHARMA, J.:—» I agree. 
Appeal ailowed 
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Shree Madhusudan Mills Ltd., Peti- 
tioner v. Corporation of Calcutta and 
others, Respondents. 


Appeal No. 277 of 1972, D/- 4-12-1975. 

(A) Calcutta Municipal Act (33 of 
1951), Sections 527 (17) and (18), 362, 361, 
350, 349, 5 (60) and 3 — Public street — 
Right of Corporation to permit erection 
of hoardings. 


In a public street the public have a 
right of way, a right of user as pedes- 
trians or otherwise which they are en- 
titled to exercise without obstruction; but 
that does not mean that the Corporation, 
in the exercise of its right of ownership, 
cannot grant licences for the putting up 
of hoardings for advertisements so long 
as the Corporation does not interfere with 
the public user of footpath or pavement. 
In other words, the Corporation must not 
use a public street in such a way as to be 
destructive of the purposes of the Act or 
being in derogation of the unobstructed 
right of the public to use public streets 
for passing and re-passing. Subject to 
these limitations the Corporation can ex- 
ercise all the powers of an ordinary 
owner so far as public streets are con- 
cerned. (1958) 62 Cal WN 186, Rel. on. 

(Paras 16, 21) 


(B) Constitution of India, Art. 226 — 
Erection of hoarding on public street — 


Challenge by Company — Not maintain- 
able, 


The principle is that an association or 
collective body can move the Court under 
Article 226 only when its rights as a col- 
lective body as distinguished from the ag- 
gregate rights of its members are affected 
by the impugned Act. AIR 1951 SC 41 and 
AIR 1969 Cal 149, Rel. on. (Para 22) 
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Cases ` Referred: : Chronologica! Paras 


(1975) 79 Cal WN 883 = 1975 MCC 536 ‘6 
(1972) 76 Cal WN 613 =1973 MCC 346 6 
AIR 1969 Cal 149 = 1969 Lab IC 268 22 
(1968) Suit No. 1062 of 1968 (Cal) 6 
AIR 1961 Cal 389 = 65 Cal WN 339 6 
(1958) 62 Cal WN 186 = ILR (1959) 1 Cal 

/ 113 16 


AIR 1951 SC 41 = 1950 SCR 869 22 
(1936) 40 Cal WN 17 = ILR 63 Cal 295 6 


A. K. Basu with K. Basu, M. P. Chou- 
dhari, N. Shaw and Mrs. R. Pal, for Ap- 
pellant; J. K. Mitter (for No. 1) S. 
Banerjee (for No. 4) and P. K. MERES 
(for No. 7), for Respondents. 


SANKAR PRASAD MITRA, C. J. :— 
The appellant claims to be the owner of 
premises No. 31, Chowringhee Road in 
Calcutta at the crossing of Chowringhee 
Road and Park Street. A portion of the 
premises has been let out. The appellant 
uses the other portion for its own pur- 
poses. 


2. In an application under Art. 226 
the appellant challenged the erections of 
hoarding in front of the aforesaid pre- 
mises on the footpath or path-way of 
pedestrians. The_persons responsible for 
such erections have obtained licences 
from the Corporation. They were made 
parties to the application along with the 
Corporation of Calcutta, its Commissioner 
and its Licencing Officer. 


3. The appellant challenges the 
Corporation’s right. to permit the erec- 
tions of hoardings or to permit advertise- 
ments resting on pillars on public streets 
or foot-paths of the Corporation. The 
appellant contends that these hoardings 
are interfering with the utilisation and 
enjoyment of its property. The rights of 
egress or ingress from and to the pre- 
mises have been seriously affected. These 
hoarding., according to the appellant, also 
obstruct the enjoyment of air and light in 
the premises. 


4. Sabyasachi Mukharji, J. heard 
the application under Article 226. By his 
CLordship’s judgment delivered on June 7, 
1972, he dismissed the application. The 
learned Judge did not enter into the con- 
iroversies relating to easement rights or 
rights of enjovmert of air and light or of 
rights cf egress or ingress. He left those 
questions open to be decided in appro- 
priate proceedings at the appropriate 
forum. ‘Lhe judem=2nt deals with the Cor- 
poration’s right fo grant licences for the 
setting up of hoardings in the manner 
_ aforesaid, 
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5 Mr. A. K. Basu, leerned Coun- 
sel for the appellant, contends ‘that the 
Corporation has no right or power or au- 
thority under the Caleutta Municipal Act, 
1951, to let out or give by way of licenze 
any part of a pathway, pavement or foot- 
path which is admittedly part of a public 
Street. The public street including the 
foot-path cannot, according to Mr. Basu. 
be obstructed in any. manner whatsoever 
except for the purposes of the Act. Learn- 
ed Counsel has drawn our attention to 
Section 362 of the Act which deals with 
the Corporation’s power to dispose of a 
permanently closed street, square or gar~ 
den. His point is that without a perma- 
nent closure of this nature, the Corpora- 
tion cannot permit any obstruction not 
expressly provided for in the Act. 

6. The learned trial Judge is of 
the view that the Corporation being the 
owner of a public street has the authority 
subject to limitations which the Act has 
imposed, to exercise all the rights of an 
owner and if the exercise of any such 
right does not affect the right of user of a 
public street by the members of the pub- 
lic, there should be no bar to the grant- 
ing of licences for erection of hoarding. 
Learned Counsel for the appellant sub- 
mits that this view of the learned Judge 
is not correct and has relied on several 
decisions of this Court delivered by single 
Judges. These decisions are reported in: 
(1936) 40 Cal WN 17, (Maniruddin Bepari 
v. Chairman of the Municipal Commrs., 
Dacca); 65 Cal 339 = (AIR 1961 Cal 389), 
(Biswanath Sinha v. Sudhir Kumar Baner- 
jee); (1972) 76 Cal WN 613, (Girija Singh v, 
Corporation of Calcutta) and (1975) 79 Cal 
WN 883, (Scotts (P.) Ltd. v. Corporation 
of Calcutta). There is also an unreported 
decision of Sabyasachi Mukharji J. in Suit 
No. 1062 of 1968 (Cal), (Sourendra Nara- 
yan Sinha v. Corporation of Calcutta). 

7. For the purpose of disposing of 
this appeal we intend, however, to dis- 
cuss the basic principles involved in such 
matters, 

8. In the first instance let us con= 
sider the sections of the Calcutta Munici- 
pal Act, 1951 which appear to be relevant 
in this appeal. Section 3 provides thet all 
properties, movable and immovable and 
all interests of whatsoever nature or kind 
therein, vested in the Corporation of Cal- 
cutta as constituted under the Calcutta 
Municipal Act, 1932 at the commence- 
ment of this Act with all rights of what- 
soever descriptions used, enjoyed or pos- 
sessed by the said Corporation, shall be 
deemed to be vested in the Corporation 
as constituted under this Act. 
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. 9. .. ‘Public, Street? has been defined 
in Section 5 (60).. A Public. Street means 
any street, road, lane, gully, alley, pass- 
age, pathway, square or court, whether a 
thoroughfare or not, over ‘which the 
public have a right of way and includes, 
inter alia, the footway attached te any 
such street. J l 

10. By Section 349 it has been 
provided, inter alia, that all public streets 
or Squares (not being the property of and 
kept under the control of Government, 
Commissioners for the Port of Calcutta, 
or the Board of Trustees for the Improve- 
ment of Calcutta) including the soil, sub- 
soil and the side drains, footways, pave- 
ments, stones and other materials, of such 
streets and squares and all erections, 
materials, implements and other things 
provided for such streets or squares, and 
which are situated in Calcutta, shell vest 
in and belong to the Corporation. ‘The 
Corporation, therefore, in terms of this 
section, is the owner of public streets in- 
cluding pavements and footways. 

“Il. Section 350 provides for the 
maintenance and repair of public streets 
by the Corporation and says that for these 
purposes the Corporation may do all 
things necessary for public -safety and 
convenience including the construction 
and maintenance of bridges, cause-ways 
and culverts. Ho. r 


12. The next two important sec- 
tions are Sections 361 and 362. Sec- 
tion 361 gives power to the Corporation 
to make, improve and close streets, 
squares and gardens. Section 362 confers 
on the Corporation the power to dispose 
of a permanently closed street, square or 
garden. 

13. Section 527 (17) gives power to 
the Corporation to make bye-laws prohi- 
biting’ or regulating the placing of ob- 
structions, projections or encroachments, 
or of the depositing of materials or goods, 
in a public street or in or over any drain 
or aqueduct in a public street or on any 
land vested in the Corporation, 


14. Under Section 527(18) the 
Corporation may make bye-laws for re- 
gulating the posting or painting of adver- 
tisements in or adjacent to or visible from 
public streets or other public places. 


15. Section 527 (17) and: (18), there- 
fore, indicates that obstructions on a pub- 
lic street are not totally prohibited. The 
Corporation has the power -of regulating 
obstructions as and when necessary. There 
are ‘also rules for the regulation of 
verandahs and similar other ‘structures 
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projecting over streets in Scheaule XV. to 
the Act. :- 


., Mn he 
16.. (From all the. provisions afore- 


Said .it appears that the Corporation of 


Calcutta is a statutory body deriving its 


‘powers under the Calcutta Municipal Act, 


1951. It has some express powers grant- 
ed by the statute as in Sections 361 and 
362. It has some implied powers as in 
Section 527 (17) and (18). It is the owner 
of public streets, Its ownership, however, 
cannot be equated with the ownership of 
a private individual over his own pro- 
perty. The Corporation cannot do what- 
ever it likes. It cannot infringe 'the rights 
conferred under the Act on the members 
of the public. In a public street the 
public have a right of way, a right of 
user as pedestrians or otherwise which 
they arè entitled to exercise without ob- 
struction; but that does not mean that the 
Corporation, in the exercise of its right of 
ownership, cannot grant licences for the 
putting up of hoardings for advertise-~ 
ments so long as the Corporation does not 
interfere with the public user of footpath 
or pavement. In other words, the Cor- 
poration must not use a publie street in 
such a way as to be destructive of the 
purposes of the Act or being in deroga- 
tion of the unobstructed Tight of the 
publie to use public streets for passing 
and re-passing. Subject to these limita- 
tions the Corporation can’ exercise all the 
powers of an ordinary owner so far as 
public streets are concerned. -In Suhrit 
Mitra v. Corporation of Calcutta, 62 Cal 
VN 186 at page 190,'P. B, Mukharii, J. 
has observed that the normal incidence of 
ownership should be siven to the Corpo- 
ration unless the statute expressly creates 
any Inroad upon them: or provides for any 
restrictions. 

17. ‘In our case some Photographs 
of the hoardings ‘have been included “in 
the Paper Book. We have carefully exa- 
mined these Photographs, The actual 
hoardings appear to have been placed 
sufficiently high so that no pedestrian can 
strike his head against any hoarding, 
There are pillars to support the hoard~ 
ings; but it cannot be- Said that these 
pillars obstruct the pedestrians’ right of 
way. Each ease has to be decided on its 
own facts. - In the instant case, the photo- 
graphs do- not show that the Corporation 

acted in a manner destructive of the 
Statutory rights of the public for user of a 
publie street. i 

18. In further support of the view 
we have expressed we may refer'to a few 
other. provisions of the Act. Section 231 
prescribes that when any advertisement 
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` has been erected, exhibited: fixed or re- 
tained upon or over any land, building, 
wall, hoarding or structure or within a 
public street or a public place in contra- 
‘vention of the provisions of the Act, or 
bye-laws or rules made thereunder, it 
shall be presumed, unless and until the 
contrary is proved, that the contravention 
hes been committed by the person or per- 
scnus or their agents on whose behalf the 
advertisement purports to be. 


19. This section shows that there 
may be hoardings or structures on public 
streets; but these hoardings or structures 
must not contravene any of the provi- 
sions of the Act. Under Section 232 the 
Commissioner can compel the person con- 
travening to remove the obstructions. 

20. In the instant case, upon exa- 
mination of the photographs, it does not 
appear to us that the pillars which have 
been put up to support the hoardings 
contravened the right of public user of 
the footpath granted by the statute. 


21. Mr. Basu has relied on certain 
sections of the Act to contend that the 
statute has permitted certain types of ob- 
structions. For instance, under Section 266 
the Corporation can erect bathing plat- 
forms and public stand-posts. Under Sec- 
tion 267 there are provisions for the 
Placement of hydrants etc. for street- 
watering ete. Under Section 423 (1) the 
Corporation can put up at convenient 
places public receptacles etc. for deposit 
of rubbish. Under Section 482 (v) the 
Corporation can establish, furnish, and 
maintain depots or stores for the sale of 
milk and other dairy produce from Muni- 
cipal and other dairies. Mr. Basu’s argu- 
ment has been that except the obstruc- 
tions expressly permitted by the statute 
the Corporation cannot allow any other 
type of obstruction. But it seems to us 
that this is not a correct approach. The 

orporation under: the statute has certain 
obligations in respect of public streets 
including footpaths and footways towards 
members of the public. Even though the 
Corporation is the owner of a public 
street, it cannot do anything violative of 
or in contravention of those obligations; 
but so long as the Corporation fulfils those 


other act done by the Corporation, as 
owner of public streets. In this view of 
the matter we are in agreement with the 
learned trial Judge that the application 
under Article 226 was not sustainable. 


22. There is one other point we 
intend to discuss. The appellant is a 
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Limited Company incorporated under the 
Companies Act, 1956. The appellant may 
be a rate-payer; it may also have tenants; 
but the interference of the right com- 
plained of is the right of a pedestrian. 
The Company as such is not a pedestrian. 
A Company or a corporate body can main- 
tain an application under Article 226 pro- 
vided that its collective rights are affect- 
ed. No collective right of the Company 
as such has been affected by the hoard- 
ings. The Company also has no right to 
move an application under Article 226 on 
behalf of either of its employees or of its 
tenants who have independent rights of 
their own. In these circumstances it does 
not seem to us that the Company’s appli- 
cation under Article 226 was at all main- 
tainable. Reference in this connection 
may be made to AIR 1951 SC 41, (Charan- 
jit Lal v. Union of India) and AIR 1969 
Cal 149, (Director-General of Ordnance 
Factories Employees’ Association v. Union 
of India). The principle is that an as- 
Sociation or collective body can move the 
Court under Article 226 only when its 
rights as a collective body as distinguished 
from the aggregate rights of its members 
are affected by the impugned Act. 


23. For all the aforesaid reasons, 
this appeal is dismissed. There would be 
no order as to costs. 

SALIL KUMAR DATTA, J.:— I 
agree, 

Appeal dismissed. 





— 


AIR 1976 CALCUTTA 136 
SABYASACHI MUKHARJI, J.. 


Damodar Valley Corporation, Peti- 
tioner v. The Superintendent of Commer- 
cial Taxes, Giridih and others, Respon- 
dents. 

C. R. No. 3097 (w) of 1970, D/- 17-11- 
1975. 


(A) Sales Tax — Central Sales Tax 
Act (1956), S. 3 — Sale in the course of 
inter-State trade or commerce — Test to 
determine — Sale followed by movement 
of goods from one State to another occa- 
sioned by such sale is necessary — Sale 
of electricity — Electric energy supplied 
from common Grid to consumers in vari- 
ous States — Question whether such sale is 
in the course of inter-State trade or com- 
merce depends upon determination whe- 
ther Gtid is a store house for electricity 
or whether electricity once generated can- 
not be stored — Such question, held, de- 


AT/AT/A12/76/GGM 


1976 Damodar Valley Corpn. v. Supdt., Commrl. Taxes  {Prs. 1-2] 


pended upon evidence. AIR 1963 SC 980, 
AIR 1964 SC 1752 and AIR 1971 SC 477, 
Rel. on. (Paras 5 and 7) 


(B) Constitution of India, Art. 226 — 
Nature and scope of proceedings — Ques- 
tions of fact — Relief cannot be granted 
— Liability to sales tax — Jurisdiction of 
sales tax authorities challenged — Ques- 
tion whether sale of electricity to consu- 
mers in different States is in the course of 
inter-State trade or commerce — Deter- 
mination of whether common grid is a 
store house for storing electricity depend- 
ing upon evidence, technical and other- 
wise — Sales tax authorities have juris- 
diction to determine whether sale is In 
the course of inter-State trade or com- 
merce — Relief cannot be granted in writ 
proceedings. AIR 1955 SC 661 and (1963) 
47 ITR 927 (Cal), Ref.; ATR 1966 Punj 449 
and AIR 1966 SC 1178, Dist. (Para 9) 

(C) Constitution of India, Art. 226 — 
Prohibition —- Existence of alternate re- 
medy is not a bar — Petitioner has, how- 
ever, to demonstrate a total absence of 
jurisdiction to proceed on the part of 
officer or authority complained against. 


AIR 1975 SC 2135, Rel. on. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1975 SC 2135 = 1975 Tax LR 974 9 
AIR 1971 SC 477 = 27 STC 127 7 
AIR 1970 SC 732 = 23 STC 3 (SN) = 25 

STC 188 3 


AIR 1966 SC 1178 = 17 STC 489 10 
AIR 1966 Punj 449 = 17 STC 555 10 
AIR 1964 SC 1752 = 15 STC 753 
AIR 1963 SC 980 = 14 STC 175 
(1963) 47 ITR 927 (Cal) 

AIR 1961 SC 65 = (1961) 1 SCR 379 
AIR 1955 SC 661 = 6 STC 446 


D. Pal and Miss. M. Seal, for Peti- 
tioner; Ranadeb Chowdhury, Soumendra 
Chandra Bose and Bhagabati Prasad 
Banerjee, for Respondents. 


ORDER :— The petitioner in this case 
is the Damodar Valley Corporation, a sta- 
tutory Corporation established by the 
Damodar Valley Corporation Act, 1948. 
The Corporation was established, inter 
alia, for the purpose of generating elec- 
tric power for distribution, control of 
flood in Damodar and to provide water 
for irrigation. The Corporation supplies 
power in the statutory area of the Valley 
and certain areas outside the Valley with 
the permission of the State Government. 
In order to fulfil the statutory obligation, 
the Corporation has set up a power gene- 
ration and transmission system in the 
area. Part of the area falls in the State 
of Bihar and the other part falls within 
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the State of West Bengal. Power system 
consists of a 132 KV Grid or a ring of 
132 KV transmission lines astride the 
boundary of the two States. The Corpo- 
ration operates generating stations, two 
of which are in West Bengal and four of 
which in the State of Bihar, feeding power 
and energy into the said 132 KV Grid. 
There are a number of sub-stations in 
both the States connecting to the main 
132 KV lines for supplying power to the 
consumers either at 33 KV or 132 KV. It 
is the case of the petitioner that the 
agreements are executed by the Corpo- 
ration with individual consumers for 
supply at the sub-stations which are 
located either in Bihar or in West Bengal. 
The petitioner states that the said agree- 
ments provide for supply of certain 
amount of power upto a stipulated maxi- 
mum demand expressed in KW at a speci- 
fied voltage, frequency, and number of 
phases. The petitioner emphasises that 
the agreements do not stipulate from 
which generating station the supply would 
be available. A copy ‘of the standard 
agreement form usually entered into with 
the consumers has been annexed to the 
present petition. According to the peti- 
tioner the demand of power and energy 
of a consumer on any individual) sub-sta- 
tion would actually vary continuously 
and certain amount of power and energy 
would flow into the point of supply from 
the generating station located in West 
Bengal and Bihar depending on the elec- 
trical conditions of the whole system. The 
Petitioner states that there is no stipula- 
tion that supply to a sub-station, say for 
instance, Kharagpur would have to come 
from a power station in West Bengal or 
Bihar at a particular point of time. 


2. The petitioner further states 
that in order to develop a wider regional 
power service, the Corporation has taken 
on rent a double circuit 132 KV 
transmission line from the Corporation’s 
Sonenagar sub-station to Pipri Sub-Sta- 
tion of Rihand system in Uttar Pradesh. 
The transmission line from Sonenagar to 
Pipri is owned by the Bihar State Electri- 
city Board, but the Corporation has been 
using it exclusively on payment of hire 
charges. This rented line also forms part 
of the DVC KV Grid system, which makes 
it possible for the Uttar Pradesh system 
to operate in parallel with the system of 
the Corporation. In this case also power 
and energy flows from Rihand Hydro 
Electric Station to the Corporation Power 
Grid or from the Corporation Power Grid 
to the Rihand Power System of .Uttar 
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= ' Pradesh: ebending ‘on the electrical con- 
ditions and total: ‘load’ on the respective 
systems, ` Aééording to- the petitioner, in 
this case ‘also-there is no stipulation from 
which genérating station the supply would 
flow into the Uttar Pradesh system. The 
petitioner states that neither is there any 
stipulation at which points the power and 
energy received from Uttar Pradesh would 
be supplied. The supply to.Uttar Pra- 
desh, according to the petitioner, could 
very well be from the generating station 
in West Bengal. Similarly, power re- 
ceived from Uttar Pradesh could either 
be supplied in Bihar or West Bengal de- 
pending on the power demand at different 
locations at a particular moment, 


3. It is the ease of the petitioner 
that electricity unlike other goods cannot 
be stored in a yard, tank, godown, ware- 
house, depot or cump. Hence, it is pump- 
ed into a grid which spreads over miles 
and miles, crossing the boundaries of dif- 
ferent States,-end actual sales take place 
from sub-stations at the delivery points. 
According to the petitioner the grid itself 
is, therefore, in a way, only a store house 
for electricity. The sale points are the 
delivery points which lie within the 
spheres of the State in which the sale 
takes place. The petitioner states that 
all the sale points for West Bengal are in 
West Bengal and for Rihand it is at Pipri, 
which is in Uttar Pradesh. Therefore, the 
petitioner’s case is that there is no inter- 
State sale involved in the transaction and 
the sales are local sales. The Supreme 
Court in the case of Commr. of Sales Tax, 
Madh. Pra. v. Madhya Pradesh Electri- 
city Board, (1970) 25 STC 188 = (AIR 
1970 SC 732) has held that electricity is 
goods within the meaning of the defini- 
tion of Madhya Pradesh General Sales 
Tax Act of 1959. In the premises the sale 
of the said: goods became exigible to the 
levy of sales tax under the Central Sales 
Tax Act, 1956 if the other conditions were 
fulfilled. Since 1973, however, electricity 
has been exempted from the levy of the 
Central Sales Tax Act. For the period 
1962-63 to 1968-69, that is to say, from 
Ist April, 1962 to 31st December, 1969 the 
respondent No. 1 namely Superintendent 
of Commercial Taxes, Giridih acting 
under the Bihar Sales Tax Act issued 
notice upon the petitioner on the 24th of 
January, 1970. The said notice stated as 
follows :— 

“Damodar Valley Corporation have 
units in Bihar, eg. Bokaro - Thermal 
Power Station, Chandrapura Thermal 
Station, etc, for generating electricity. 
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The electricity so generated is. sold (i) to 
parties. in Bihar /and fii).to!parties in other 


States. > ! 


-2. The sales of. electricity to ‘Parties 
in: pe States are made against agres- 
‘ment between the parties concerned and 
Damodar Valley Corporation. Therefore, 
such sales of electricity take place in the 
course of ‘Inter-State trade’ and as such 
will attract the Central Sales yes (Am- 
endment) Act, 1959. 


'3. In their judgment dated Rovena 
26, -1968 in the case of Commr. of Sales 
‘Tax, Madhya Pradesh v. Madhya Pradesh 
Electricity Board, 1969-23 STC 3 (SN) = 
(AIR 1970 SC 732) the Supreme Court af 
India ` have held thak “Electricity” is 
“goods”. ; 

4. In the light of what has been 
Stated in the foregoing paragraph, the 
electricity generated at the units of Damo- 
dar Valley Corporation in Bihar and sold 
to parties in ether: States would be sales 
in the course of inter-State trade on which 
rary Sales Tak would be payable in * 

inar. i 


5. The tax-liability of Damodar Vel- 
ley Corporation thus briefly explained, 
the ‘Corporation is directed tọ comply 
with the terms of the forma] notice here- 
in annexed. 


6. The mode of compliance and the 
date fixed therefor as specified in the an- 
nexed notice should be carefully noted.” 
Thereafter another notice was issued on 
the 24th of February, 1970 asking the 
petitioner to produce the evidence. Tue 
petitioner made submission contending 
that thére was no inter-State sale involved 
and the petitioner was not liable. On 
20th February, 1970 an order was passed 
by the respondent No. 1 which stated, 
inter alia, as follows: 

“Shri K. P, Singh Under Secretary ef 
the Corporation appears. The opportu- 
nity (sic) taken up by him against the 
Corporation’s liability are as follows:— 

(a) Power generated by the D, V.C. 
system in Bihar, West Bengal and Uttar 
Pradesh is pushed in the common grid for 
the purpose of utilisation. It is not, there- 
fore, possible to segregate how much 
power generated at the systems in Bihar 
are utilised in other States. There could 
thus be no inter-State sale of such power. 


(b} The D. V: C. generates electricity 
in Bihar as.also in other States. It would 
not, therefore, be correct to assume that 
the inter-State sale of electricity is made 
only in respect of power generated in 
Bihar, 
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I find no substance in the aforesaid 
arguments .to support the conclusion that 
the D. V. C. is not liable to tax on Inter- 
State sale of electricity. The fact that 
electricity generated in Bihar goes ` into 
the common grid which receives electri- 
city generated in other States also does 
not appear to affect the liability of the 
Corporation. The existence of a common 
grid or common transmission channel is 
hardly the deciding factor. The issue is 
simple enough. The D. V. C. systems in 
Bihar generate electricity, say ‘X’ unit. 
The D. V. C. also supplies. electricity in 
Bihar say of ‘Y’ unit. The formula, there- 
fore is ‘X’ minus ‘Y’, If ‘X’ is larger 
than ‘Y’ and if the residual quantity is 
then supplied to parties in other States, 
the residual quantity will have to be 
treated as Inter-State sale, other condi- 
tions of inter-State sales being fulfilled. 
If, however, ‘Y’ is larger than ‘X’ which 
is prima facie not correct, the position 
will be different. 


The D. V. C's liability to the tax was 
briefly explained in memo No. 109 dated 
24-1-1970. The Corporation’s representa- 
tive, Sri K. P. Singh has promised fur- 
ther arguments after obtaining the advice 
ef the Corporation’s counsel. I would like 
to hear the full arguments of the Corpo- 
ration on 10-3-1970 in my office at Giridih. 
On that date the Corporation should come 
prepared with all the figures of ‘genera~ 
tion’ and ‘sale’ in the light of the analysis 
above given to enable me to proceed 
ahead with final determination in the 
matter.” 


4. The petitioner challenges in this 
application under Article 226 of the Con- 
stitution the aforesaid action on the part 
of respondent No. 1 namely, the issuance 
of the notice asking the petitioner to file 
a return and the impugned order dated 
20th February, 1970. In deciding this ap- 
plication two points are necessary to be 
decided namely, (1) whether sale of elec- 
tricity by Damodar Valley Corporation, in 
the facts and circumstances of the case is 
sale in the course of inter-State trade or 
commerce and (2) even assuming it is sale 
in the course of inter-State trade and com- 
merce, under Section 8 (2-A) of the Cen- 
tral Sales Tax Act, 1956 is any tax levi- 
able as tax on sale of electricity under 
the appropriate Sales Tax Laws is exempt 
from tax generally both under the Bihar 
Sales Tax Act, 1959 and the Bihar Elec- 
tricity Duty Act, 1948. So far as the se- 
cond aspect is concerned it is no longer 
open to the petitioner to contend that no 
tax is leviable in view of Section 3 of the 
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Central Sales Tax (adnéndsnent): et riges 
which proyides as follows:::.'.2 t"; 


3. Ii Section 6 of the: principal ae — 


(a) after sub-section 3 A a). “tthe follow- 
ing sub-section ‘shall be, and ‘shall be 
deemed always to have been, inserted, 
namely :— 

*(1-A) A dealer shall be liable to pay 
tax under this Act on a sale of any goods 
effected by him in the course of inter- 
State trade or commerce notwithstanding 
that no tax would have been Ieviable 
(whether on the seller or the purchaser) 
under the sales tax law of the appropriate 
State if that sale had taken place inside 
that State”: 

(b) in sub-section (2), for the word, 
brackets and figure “sub-section (1)’’, the 
words, brackets, figures and letter “sub- 
section (1) or sub-section (1-A)” shall be, 
and shall be deemed to have been, sub- 
stituted with effect from the lst day of 
October, 1958.” 

5. The only question, therefore, 
that requires consideration in this case is, 
whether, in the facts and circumstances 
of this case, the sale of electricity by 
Damodar Valley Corporation was sale in 
the course of inter-State trade or com- 
merce, The principles upon which this 
question will have to be determined are 
well settled. Sec. 3 of the Central Sales 
Tax Act, 1956 is material for our pur- 
pose. A sale or purchase of goods shall 
be deemed to take place in the course of 
inter-State trade or commerce if the sale, 
or purchase occasions the movement of; 
goods from one State to another. There- 
fore, there must be a sale. Secondly, as 
a result of the sale there must be a move- 
ment of goods from one State to another 
and thirdly, such movement of goods 
must be caused or due to the sale. These 
three ingredients are essential for bring- 
ing within the orbit of the Central Sales 
Tax a transaction. In the case of Cement 
Marketing Co. v. The State of Mysore, 
(1963) 14 STC 175 at p. 182 = (AIR 1963 
SC 980 at p. 984) the Supreme Court ob- 
served as follows: 

“A sale could be said to be in the 
course of inter-State trade only if two 
conditions concur: (1) A sale of goods, 
and (2) a transport of those goods from 
one State to another under the contract of 
Sale. Unless both these conditions are 
Satisfied, there can be no sale in the course 
of inter-State trade.” 

Thus the tests which have been laid 
down to bring a sale within inter-State 
sales are that the transaction must involve 
movement of goods across the border: 
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Mohanlal Hargovind’s case; transactions 


are inter-State in which. as a‘direct result . 


of such sales the goods are actually 
delivered for consumption in another 
State: M/s. Ram- Narain Sons Ltd. v. 
Assistant Corhmissioner of Sales Tax and 


others; a contract of sale must in- 
volve transport of goods from one 
State to another under the contract 


of sale: Bengal Immunity Co.’s case. In 
the case of sales in the course of export or 
import the test laid down was a series of 
integrated activities commencing from an 
agreement of sale and ending with the 
delivery of goods to a common carrier for 
export by land or by sea; The Bombay Co. 
Ltd. case. “In the course of” was explain- 
ed to mean a Sale taking place not only 
during the activities directed to the end 
of the exportation of the goods out of the 
country but also as part of or ecnnected 
with such activities, and “integrated acti- 
vities” was explained in similar language. 
This Court again accepted these tests in 
Endupuri Narasimhan’s case. In Section 3 
of the Central Sales Tax Act (Act 74 of 
1956), the Legislature has accepted the 
principle governing inter-State sales as 
laid down in Mohanlal Hargovind’s case. 
The principles for determining when a 
sale or purchase of goods takes place in 
the course of inter-State sale or com- 
merce outside the State are: 


“Section 3 — A sale or purzhase of 
goods shall be deemed to take place in 
the course of inter-State trade or com- 
merce if the sale or purchase— 


(a) occasions the movement of goods 
from one State to another; or 


(b) is effected by a transfer of docu- 
ments of title to the goods during their 
movement from one State to another.” 

In Tata Iron & Steel Co. Ltd., Bom- 
bay v. S. R. Sarkar, (AIR 1961 SC 65), 
Shah, J., in explaining what sales are 
covered by clause (a) of Section 3 above 
said : 

“Clause (a) of Section 3 covers sales, 
other than those included in clause (b), in 
which the movement of goods from one 
State to another is the result of a cove- 
nant or incident of the contract of sale, 
and property in the goods passes in either 
State.” 

6. This question was again consi- 
_dered by the Supreme Court in B. G. N. 
Plantations Ete. v. Sales Tax Officer, 
(1964) 15 STC 753 = (AIR 1964 SC 1752 
at p. 1755) where the Court dealing with 
the expression Sale in the course of ex- 
port at p. 759 (of S.T.C.) observed as 
follows; 
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“A sale in the .course of export 
predicates a connection between the sale 
and export, the two activities being so 
integrated that. the connection be- 
tween the two cannot be voluntarily in- 
terrupted, without a breach of the con- 
tract or the compulsion arising from the 
nature of the transaction. In this sense 
to constitute a sale in the course of ex- 
port it may be said that there must be 
an intention on the part of both the 


buyer and the seller to export, there 
must be an obligation to export, and 
there must be an actual export. The 


obligation may arise by reason of statute, 
contract between the parties, or from 
mutual understanding or agreement be- 
tween them or even from the nature of 
the transaction which links the sale to 
export. A transaction of sale which is a 
preliminary to export of the commodity 
sold may be regarded as a sale for export, 
but is not necessarily to be regarded as 
one in the course of export, unless the 
Sale occasions export. And to occasion 
export there must exist such a bond þe- 
tween the contract of sale and the actual 
exportation, that each link is inextricably 
connected with the one immediately pre- 
ceding it. Without such a bond, a tren- 
saction of sale cannot be called a sale in 
the course of export of goods out of the 
territory of India. There are a variety of 
transactions in which the sale of a com- 
modity is followed by export thereof.” 


7. The Supreme Court in the 
State of Bihar v. Tata Engineering and 
Locomotive Co. Ltd., (1971) 27 STC 727 
= (AIR 1971 SC 477) had also occasion to 
consider this question and at page 149 of 
S.T.C. = (at p. 480 of A. L R.) of the 
report the Court observed as follows: 

“The decided cases establish that 
sales will be considered as sales in the 
course of export or import or sales in the 
course of inter-State trade and commerce 
under the following circumstances: 

(1) When goods which are in export 
or import stream are sold: 

(2) When the contracts of sale or law 
under which goods are sold require those 
goods to be exported or imported ta a 
foreign country or from a foreign country 
as the case may be or are required to be 
transported to a State other than the 
State in which the delivery of goods taxes 
place, and 

(3) Where as a necessary incidence of 
the contract of sale goods sold are re- 
quired to be exported or imported or 
transported out of the State in which the 
delivery of goods takes place.” 
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It is, therefore, necessary that movement 
of goods from one State to another must 
-be in the course of sale. An example 
will make the position clear. Take the 
case of a dealer who has shops in diffe- 
rent parts or cities of India and in order 
to meet the demand at different cities the 
dealer from his headquarters at Calcutta 
or Delhi sends goods to those different 
cities to be kept at those shops of the 
dealer to meet the demand of the consu- 
mers. Can it be said that in such a case 
there was a movement of goods in the 
course of inter-State sale? It cannot be 
so Said. There was movement of goods 
undoubtedly and the said movement was 
for the purpose of effecting sale but the 
movement was not caused by or in the 
course of the sale. The movement was 
not occasioned by sale. The position, how- 
ever, is different if the dealer from his 
Calcutta office sells to a consumer at 
Patna or Hyderabad and the goods are 
moved out of Bengal in pursuance of that 
sale. In such a case the question of inter- 
State sale will arise. I have referred to 
the order passed on the 20th February, 
1970 by the respondent No. 1. The res- 
pondent No. 1 has found no substance in 
the arguments of the Damodar Valley 
Corporation. He tas referred to the con- 
tention that the electricity generated in 
Bihar goes into the common grid which 
receives electricity generated from other 
States. According to him the said posi- 
tion does not appear to affect the liability 
of the Corporation and the existence of a 
common grid or common transmission 
channel was hardly the deciding factor. 
I am unable to accept this position. The 
main question, is, whether the common 
grid or the grid itself is only a store house 
for electricity as contended for by the 
petitioner or is the position as contended 
by the respondent that electricity once 
generated has to be consumed and: there 
can be no provision for storage of electri- 
city and grids are not such storage. Upon 
the determination of this contention the 
question, whether, the agreement of sale 
that the Damodar Valley Corporation 
entered into with the different consumers 
oceasioned the movements of electricity 
from Bihar to Bengal or to other State 
would arise. The Officer concerned is 
right in so far as he holds there was 
movement of electricity from one State 
to another. He is also right that the 
quantity of such movement can be deter- 
mined by applying the formula of ‘xX’ 
minus ‘Y’ as he has indicated in the im- 
pugned order. But the question is whe- 
ther the quantity ‘X’ minus ‘Y’ which is 
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moved out of Bihar and goes to other 


States was as a result of the sales that the - 


Damodar Valley Corporation had made 
to the different’ consumers. That ques- 
tion will have to be’ decided’by deter- 
mining the occasions when such move- 
ments took place and by correlating the 
occasions of such movements with the 
transactions of sales that the Damodar 
Valley Corporation had entered into with 
different consumers and then must be 
judged in the background of the function 
of grids for the purpose of Storing or 
transmitting electricity. This is a ques- 
tion which has to be determined upon 
evidence, technical and otherwise. In 
view of the provisions of Section 6-A, 
Introduced by Central Sales Tax (Amend- 
ment) Act, 1972 the burden of proof in 
this case would be on the petitioner on 
this aspect of the matter. 


8. The next question, is, whether 
the petitioner is entitled to make this 
application under Article 226 of the Con- 
stitution without Satisfying the respon- 
dent No. 1 about the liability of the peti- 
tioner to be taxed. As I have mentioned 
before the determination of the question 
whether the petitioner is liable for the 
Inter-State sale, in the facts and circum- 
stances of the case, depends upon deter- 
mination of the factual question whether 
the sales occasioned the movement of 
goods. In this case it is undoubtedly true 
that there have been sales by the Damo- 
dar Valley Corporation of electricity to 
the different consumers. It also, in my 
opinion, perhaps cannot be disputed and 
can be established that there have been 
movements of electricity from one State 
to another. The only point that is neces- 
sary for determination in this case i9, 
whether such movement of electricity 
was in the course of the sale made by the 
Damodar Valley Corporation. This as I 
have mentioned before is a question of 
fact to be determined on evidence techni- 
cal and otherwise. The respondent No. 1 
in my opinion, has jurisdiction to decide 
this question. 

9. Counsel for the petitioner drew 
my attention to the decision of the Su- 
preme Court in the ease of Bengal Im- 
munity Co, Ltd. v. State of Bihar, (1955) 
6 STC 446 = (AIR 1955 SC 661) and 
Counsel referred me to the observation 
at page 457 of the report. There the 
Court found that the notice calling upon 
the appellant to comply with the provi- 
sions of the Sales Tax Laws was ultra 
vires in view of Article 286 of the Con- 
stitution. Where such was the situation, 
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namely the validity of the provisions 


.umier which action is sought ‘against a 


citizen is in dispute a citizen is entitled to 
move the Court under Article 226 of the 
Constitution and not to go through the 
entire procedure of assessment. Similar 
view: was expressed by a learned Single 
Judge of this Court in the case of Biswa 
Ranjan Sarvadhikary v. Income-tax OM- 
cer, E Ward, District TI (2), Calcutta, 
(1963) 47 ITR 927 at ». 931 (Cal). If on 
undisputed facts or on the facts estab- 
lished before the Court it is clear as a 
matter of law that the authority proceed- 
ing against the person is acting without 
jurisdiction or in excess jurisdiction or 
under the provisions of Jaw which are 
void or ultra vires in such a case the per- 
son aggrieved, undoubtedly, has the right 
to agitate the question at the earliest op- 
portunity and move this Court under 
Article 226 of the Constitution. But in a 
case where the liability of a person or the 
jurisdiction of the authority to proceed 
depends upon determination of ertain 
facts and the authority concerned has the 
jurisdiction to determine that fact, in my 
opinion, unless that determination is made 
the petitioner is not entitled to maxe any 
grievance and come to this Court seeking 
the remedy under Article 226 of the Con- 
stitution. The respondent No. 1 has in- 
disputably jurisdiction to determine whe- 
ther the sales made by the Damodar 
Valley Corporation were sales n the 
course of inter-State Sale of trede or 
commerce. If that is the position, in my 
opinion, the petitioner at this stage is not 
entitled to challenge the action of the 
respondent No. 1 in so far as respondent 
No. 1 has calied upon the petitioner to 
fie its return and comply with the pro- 
visions of Bihar Sales Tax Act, 1959. In 
the case of Isha Beevi v. Tax Recovery 
Officer, AIR 1975 SC 2135 the Supreme 
Court has again reiterated the position 
that the existence of an alternate remedy 
is not generally a bar to the issuarce of a 
writ of prohibition. But in order to sub- 
stantiate a right to obtain a writ of pro- 
hibition from a High Court or the Su- 
preme Court, an applicant has to demon- 
strate total absence of jurisdiction to pro- 
ceed on the part of the officer or autho- 
rity complained against. 

10. Counsel for the petitioner 
drew my attention to the decision in the 
ease of Associated Hotels of India Ltd. v. 
The Excise and Taxation Officer, Simla, 
(1966) 17 STC 555 = (AIR 1966 Punj 449). 
He also drew my attention to tke deci- 
sion of the case of Sundaram Finance Ltd. 
v, The State of Kerala, 17 STC 489 at 
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pp. 495 arid 504 = (AIR 1966 SC-1178 at 
p. 1183). In the facts and circumstances 
of the case, in my opinion, the said deci- 
sions are not relevant to consider. It 
must be mentioned however that in view: 
of the principle laid down by the Su- 
preme Court, about the nature of inter- 
State sale and in view of the contention 
raised by the petitioner in my opinion, 
the finding of the respondent No. 1 that 
the fact that the electricity goes in the 
common grid to other State does not 
affect the position is premature. In so 
far as he has held that movement of resi- 
dual quantity of electricity ‘X’ minus “Y 
there would represent inter-State sale, in 
my opinion, indicates there has not been a 
proper appreciation of the correct position. 
That, by itself, would not be decisive of 
the position. The main question is, as 
indicated before, the true nature of the 
grid. 

li. In the aforesaid view of the 
matter in the interest of justice, I am of 
the opinion that the impugned order dated 
20th of February, 1970 and marked as 
Annexure ‘C’ to the present petition 
should be set aside and accordingly I 
direct the respondent No. 1 should consi- 
der the question afresh after the peti- 
tioner has complied with the notice cf 
the respondent No. 1 by furnishing re- 
turn and by adducing such evidence as 
the petitioner chose to do. The respon- 
dent No. 1 would give the petitioner rea- 
sonable opportunity again for :o doing 
and after the petitioner complies with the 
Said opportunity or if it does not comply 
with the said opportunity by the time 
given by the respondent No. 1 to proceed 
in accordance with law. 


12. With the aforesaid direction 
the Rule is disposed of. 


13. There will be no order as to 
costs. 


Ordered accordinply, 
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' The provisions -of the Bengal Wakf 
:Act, 1934,:as‘amended by thè Bengal Wakf 
(Ameridment) Act, 1973 are not in viola- 
tion of the Mohammedan Law of Wakf-as 
those were in existence prior to the com- 
ing into operation of the Constitution in 
1950. The provisions of the Act are for 
the better management and protection of 
the Wakf properties and State has the 
right and a duty to do that. There is 
nothing contrary to or in conflict with 
the Mohammedan Law of Wakf as such. 
(Para 10) 
(B) Constitution of India, Articles 25 
and 26 — Bengal Wakf Act (13 of 1934) 
(as amended by the Bengal Wakf (Am- 
endment) Act (14 of 1973)), Preamble — 
Validity of the Act — The Act does not 
violate Articles 25 and 26 — It does not 
interfere with the right of freedom of reli- 
gion — Act is not invalid. 


The provisions of the Act do not in 
any way interfere with the freedom of 
conscience or the right to freely profess, 
practise or propagate the religion. In- 
deed the matters of control which have 
been vested in the Commissioner or in 
the Board of Wakf are matters regulating 
or restricting the economic and the finan- 
cial activity associated with the religious 
practice. - Article 26 ensures freedom to 
manage religious affairs. That freedom 
includes the right to establish'and main- 
tain institutions of religion and for chari- 
table purpose and to manage its own af- 
fairs in matters of religion, ‘to own and 
acquire movable and immovable property 
and administer such property in accord 
ance with law. None of these rights, 
have been interfered with. The right of 
administration must remain with the 
religious body, but it should be adminis- 
_tered in accordance with law. Law re- 
fulating the management is permissible 
under Clause (d) of Article 26. Hence 
there has been no violation of any provi- 
sions of the Article 25 or Article 26 by 
the provisions of the Act. The provisions 
of the Act are essentially provisions for 
the preservations, protection, and im- 
provement of the Wakf properties; these 
do not destroy the right of management 
of the Wakf properties. AIR 1954 SC 388, 
AIR 1954 SC 282, ATR 1961 SC 1402 and 
AIR 1970 SC 181, Rel. on. (Para 12) 


(C) Constitution of India, Article 19, 
Clauses (1) (f) and (5) — Bengal Wakf Act 
(13 of 1934) (as amended by the Bengal 
Wakf (Amendment) Act (14 of 1973)), Pre- 
amble — Validity of the Act — The Act 
SH not violate Article 19 and is not in- 
va 
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It cannot be..contended. that the Act 
violates Article :19 (1) (£). namely to ac - 
quire, hold and dispose’ of property. Pro- 
perty in its true sense vests in Ged under 
the Mohammedan Law of Wakf. ‘That 
right has not been interfered with by the 


‘Act. It is the Wakifs right to manage 


the affairs that has been attempted to be 
regulated by the provisions of the Act. 
Even if it be held that such a right is pro- 
perty in terms of clause (1) (f) of Art. 19, 
the same is subject to clause (5) of Art. 19. 
Therefore, ‘the said. right is subject toe 
reasonable restrictions in the interest of 
general public or for the protection of the 
interest of Scheduled Tribes. It cannot be 
contended that inasmuch as a Wakf-al-al- 
aulad was private Wakf, the general 
public as such were not involved and no 
question of imposition of reasonable res- 
triction in the interest of general public 
Can arise. General public includes a part 
of the general publie. Therefore, the 
muslims and the Mohammedan beneficta- 
ries who are benefited by the better 
management of ‘Wakf properties are part 
of the general public. Anything which 
is in the interest of that part of the 
general public will be in the interest of 
the general public. Therefore, judged 
from that angle these conditions or duties 
or liabilities imposed by the Act, if these 
are considered to be restrictions on the 
right of management, which again if con- 
sidered to be a property under sub-cl. (f) 
of clause (1) of Article 19, are subject to 
reasonable restrictions and in the facts 
and circumstances of the case, are restric- 
tions which are reasonable. (Para 13) 

(D) Constitution of India, Article 27 
— Bengal Wakf Act (13 of 1934) {as am- 
ended by the Bengal Wakf (Amendment) 
Act (14 of 1973)), Section 27 — Word 
“Taxes” in Section 27 — Contribution te 
education fund for Mohammedan. Child- 
ren is not tax — Section 27 is not viola- 
tive of Article 27. 

‘ The contention that. inasmuch as by 
the amendment to Section 27, an educa- 
tion fund had been created exclusively 
devoted to the education of the boys and 
girls professing the Islamic faith, the 
same was violative of Article 2% is not- 
maintainable. Article 27 enjoins that no 
person shal} be compelled to pay any 
taxes, the proceeds of which are specifi- 
cally appropriated in payment of ex- 
penses for the promotion or maintenance 
of any particular religion or religious 
denomination. Contributions as a kind of 
fee for better management of the wakf 
property cannot he treated as tax as ceon- 
templated in Article 2% Even if it is 
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treated as tax, then Article 27 does not 
prevent the creation of an education fund 
for the advancement of education for a 
particular section of people. Making pro- 
vision for the education of the citizens of 
India professing a particular religion, does 
not amount to maintenance of that reli- 
gion or the religious denomination. In 
that view of that matter there is no vio- 


lation of Article 27. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1975 Pat 48 = 1974 BLJR 661 15 
AIR 1970 SC 181 = (1970) 1 SCR 103 11 


AIR 1962 SC 853 = 
496 
AIR 1961 SC 1402 = 


1962 Supp (2) SCR 
11 

(1962) 1 SCR 383 
11 


AIR 1954 SC 282 = 1954 SCR 1005 11 
AIR 1954 SC 388 = 1954 SCR 1055 11 
ORDER ;— The implementation of 


the Bengal Wakf Act, 1934, as amend- 
ed by the Bengal Wakf (Amendment) Act, 
1973, is under challenge in this applica- 
tion under Article 226 of the Constitution. 
In order to appreciate the contentions it 
will be necessary to refer to certain facts. 


2. The petitioner, who claims to 
be a citizen of India, states that: by an 
Indenture dated the 18th August, 1950, a 
Wakf was created by the petitioner in 
respect of certain portions of Lands more 
fully described in the said Indenture. By 
the said Wakf deed the grantor, being the 
petitioner herein, had appointed himself 
to be the first Trustee or Mutwalli and 
thereafter made certain provisions for the 
management of the said Wakf properties. 
The Wakf deed, further, provided that 
the grantor would be entitled to appro- 
priate to his own use 25 per cent of the 
gross income as his remuneration for 
looking after and managing the proper- 
ties during his natural life and on his 
death the said income would go to such 
poor and indigent members of the gran- 
tors family as might be in indigent cir- 
cumstances for providing them with food 
and clothing and for their maintenance. 
Upon the extinction of the line of the 
heirs or other descendants of the grantor, 
it was stipulated that the Mutwali and/or 
the Trustee for the time being should hold 
such share for the sole benefit of the ad- 
joining mosque appertaining to Ashan 
Kareem Wakf Estate. It was also stipu- 
lated that if after meeting of the above 
‘expenses there would remain any surplus 
income, then the Mutwali for the time 
being should spend in the first instance, 
lest there might happen any deficiency in 
the income of the adjoining mosque, for 
the up-keep and the maintenance of the 
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said mosque and thereafter the balance 
amount for feeding the Mussaffirs, who 
might happen to visit the said mosque and 
for other purposes mentioned in the Deed. 
There was a subsequent supplementary 
deed of the Ist April, 1970 whereby certain 
clauses of the original Deed of Indenture 
were altered and/or modified. 


3. The petitioner contends that 
certain directions issued under the Bengal 
Wakf Act, as amended by the Bengal Wakf 
(Amendment) Act, 1973, were without 
jurisdiction and asks for directions for 
recalling or quashing of the said noticas 
and requisitions made on the Wakif pur- 
suant to the aforesaid Acts. 


4. The challenge is based on seya- 
ral grounds. It was contended, firstly, 
that the provisions of the Bengal Waxf 
Act. 1934 as amended by the Bengal Waxf 
(Amendment) Act, 1973, violated the pro- 
visions of the Mohammadan Law of Wakéf 
and was not law in force when the Con- 
stitution of India came into force and 
were repugnant to the provisions of the 
Mussalman Law of Wakf. Therefore, the 
same were not valid law. It was, second- 
ly, contended that the provisions of the 
aforesaid Acts violated Articles 14, 19, 25, 
26 and 27 of the Constitution. 


5. The first question, therefore, is 
whether the Bengal Wakf Act, 1934 is 
violative of the provisions of the Moham- 
madan Law of Wakf. In order to appre- 
ciate this aspect of the matter it is neces- 
sarv to refer to the theory of the Moham- 
madan Law of Wakf. It has been statad 
that historically it had its origin in the 
direct prescriptions of the Prophet. The 
prophet, it is stated had directed Omar 
who had acquired a piece of land in 
Khabat— 


“Tie up the property (asl or cor- 
pus) and devote the usufruct to human 
beings, and it is not to be sold or made 
the subject of gift or inheritance; devote 
its produce to your children, your kind- 
red, and the poor in the way of God.” 
The doctrine of Wakf has thus become 
interwoven with the entire religious life 
and social economy of the Mussalmans. 
The Wakf is, therefore a permanent bere- 
faction for the good of God’s creature 
but the Wakf might bestow the usufruct 
upon whomsoever he chooses and in what- 
ever manner he likes, but not the corpus, 
only it must endure for ever. It was, 
therefore, argued that under Article 13 
of the Constitution it was law in force in 
the territory of India immediately before 
the commencement of the Constitution 
and inasmuch as the same was not in 
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conflict with. that part of the provisions 
of the Constitution dealing with the 
fundamental rights — it should be deem- 
ed to have continued. it was, therefore, 
argued that in West Bengal so far as the 
Bengal Wakf Act, 1934, as amended was 
Biven effect to, the same would violate 
the provisions of the Mohammadan Law 
of Wakf and would be contrary to Arti- 
cle 13 of the Constitution. 


§. I am unable to accept this con- 
tention. In the Statement of Objects and 
Reasons introducing the Bengal Wakf Act, 
1934 in the Bengal Legislature, it was 
stated— 


“Muslim Law vests the Wakf pro- 
perty in God. The Crown exercised the 
rights as representative of God. It is, 
therefore, the duty of the Crown to pre- 
serve, protect, maintain, administer and 
improve the Wakf properties,” 

In this light the various provisions of the 
Bengal Wakf Act as amended will have 
to be judged. 


7. The Bengal Wakf Act, 1934 con- 
tains 13 Chapters. The first Chapter 
deals with title and commencement and 
the definitions and the power to exempt 
certain Wakf. Chapter II deals with the 
constitution of the Board and the appoint- 
ment of the Commissioner. Chapter III 
deals with the function of the Commis- 
sioner and the Board. Chapter IV deals 
with the enrolment of Wakfs. Chapter V 
deals with the Wakf accounts. Chap- 
ter VI deals with the statements of 
Wakfs-Al-Al-Aulad; Chapter VII deals 
with the transfer of property. Chap- 
ter VIII deals with Mutwali. Chapter IX 
deals with finance. Chapter X deals with 
judicial proceedings and other chapters 
deal with other incidental matters. The 
Bengal Wakf Act, 1934, provides defini- 
tions of Wakf as well as Wakf-al-al- 
aulad. Wakf is defined under Section 6 
(10) as follows :— 


“Wakf means the permanent dedica- 
tion by a person professing Islam of any 
movable or immovable property for any 
purpose recognised by the Islamic law as 
pious, religious or charitable and includes 
a wakf by user; and “Wakif” means any 
person making such dedication: 
Wakf-al-al-aulad is defined by Section $ 
(11) as follows: 

“Wakf-al-al-aulad” .means a wakf 
under which not less. than seventy-five 
per cent. of the net available income is 
for the time being payable to the. wakif 
for himself or any member of his family 
or descendants. 
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Mukharji | J.) {Prs. 5-8} 
: 8. The Bengal Wakf Act, 1934, as 
I have mentioned before, was amended. 
by the Act of 1973. The important am- 
endment to. which my attention was 
drawn was the amendment in Section 27. 
Section 27 of the Act, prior to its amend- 
ment was as follows: 

“Subject to the provisions of this Act 
and of the rules made by the State Gov- 
ernment thereunder— . 

(i) the functions of the Commissioner 
shall include— 

(a) investigating and determining the 
nature and extent of wakfs and wakf pro- 
perty, and calling from time to time for 
accounts, returns and information from 
mutwallis; 

(b) ensuring that the income and 
other property of wakfs are applied to 
the objects and for the purposes and for 
the benefit of any class of persons for 
which such wakfs were created or intend- 
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(c) giving directions for the proper 
administration of wakfs: 

(d) keeping in his custody the parti- 
culars and all other information relating 
to Wakfs-al-al-aulad; i 

(e) generally, doing all such acts as 
may be necessary for the due control, 
maintenance and administration of wakfs; 

(2) the functions of the Board shall 
include— . 

{i) in the absence of any directions 
by the wakif or any lawful authority, de- 
claring what proportion of the income or 
other property of the wakf shall be allo- 
cated to any particular object of the wakf; 

(ii) declaring in what manner any 
surplus income of a wakf shall be uti- 
lised; 

Gii) constituting committees, 
necessary, for 
wakfs; 

(iv) exercising and performing such 
other powers and duties as are expressly 
conferred or imposed on the Board by or 
under this Act; 

(v) generally, advising ‘the Commis- 
sioner in the exercise and the perform- 
poe of his powers and duties under this 

c 7 
Section 16 of the Bengal Wakf (Amend- 
ment) Act, 1973 provides as- follows: ` 

“16. In Section 27 of the said Act,— 

(a) in clause (1)— — 

(1) in sub-clause (a), after the words 
“Wakfs and wakf property”, the words 
“causing, whenever necessary, a survey of 
the wakf property,” shall be inserted: 

(ii) in sub-clause (d), for the words 
“Wakfs-al-al-aulad,” the words. “every 
wakf” shall be substituted: 
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the administration of 
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(iii) after sub-clause fe} the following 
sub-clause shal} be added. namely:. 

"(Ð creation of an Education Fund 
for the education of poor and merilorious 
boys and girls professing Islam reading in 
schools, colleges and voeational mstitu- 
tions recognised by the State Govern- 
ment:” 

(b) to clause (2), the following pro- 
viso shall be added, namely :-— 

Provided. that no declaration under 
sub-clause (i) or sub-clause (ii) shall be 
made without siving the parties effected 
an opportunity of being heard.” i 
It was also provided that the provisions 
of the Bengal Wakf Act included fhe ap- 
pointment of the Commissioser with power 
to investigate the nature and extent of 
property, to maintain register of Wakf. tc 
examine and audit the early accotnts, to 
insist on ereation of education fund as 
referred to hereinbefore. It is further 
provided. by amending Section 49 that the 
accounts of the Wakf shall be aud=ted by 
the Auditors appointed by the State Gov- 
ernment where the annual ineome exceed- 
ed Rs. 5,000/- and the costs of the 
audit will be paid by the Estate concern- 
ed. 

9. Section 58 has conferred power 
on the Board of Wakf to remove a Mut- 
walli and one of the grounds to remove a 
Murtwalli is that he has migrated from 
India. The opening words of the new 
Section 58 are-~ 

“Notwithstanding anything contained: 
in any other law for the time being in 
force.” 

10. Section 59 has been amended 
by substituting new sub-section (1) for the 
old sub-section {1} providing for contri-« 
bution of 8% per annum of the nel avail- 
able income out of which 2% to be con- 
tributed to the Education Fund created 
by Section 27 (d} of the Amendment Act, 
1973, where the annual Income was 
Rs. 5,000/- or more and in the ease of 
every other Wakf contribution at 6% per 
annum has to be made. There is a provi- 
sion for enrolment of all Wakfs which 
empowers the Commissioner to deter 
mine whether a certain property is 2 Wakt 
property or not. Section 55 prohibits in- 
vestment of money by the Mutwallis ex- 
cept in such a manner as might be ap 
proved by the Board. Section 57 arovides 
for the imposition of penalties for non- 
compliance with the provisions oË the 
Act. The first question, therefore, 1s 
whether the said provisions of the Bengal 
Wak? Act, 1934 as amended by the Bengal 
‘\Wakf (Amendment) Act, 1973 are m vio- 
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lation of the Mohammedan Law of. Wakf 
as those were im: existence prior te thel 
coming inte: operation of the ‘Constitution| 
in 1950. As I see the provisions, these 
are for the better management and pres 
tection of the Wakf properties and State 
has the right and a duty to do that. I de 
not find anything contrary to or im cor- 
flict with the Mohammedan Law of Wakf 
as such. The first contention, therefars, 
in. support of this application fails, 


It. Violation. of Article 14 of the 
Constitution was alleged in the petition. 
But in the petition no particulars in. sup- 
port of this ground have been mentioned. 
So, I hold that ne proper ground under 
Article 14 is involved in this application, 
So fer as the other questions, that is: to 
say. the violation of the provisions of 
Article 19, Article 25, Articles 26 and &7 
are concerned, before F deal with the 
respective Articles it is necessary to refer 
to certain decisions to which my atten- 
tion was drawn for examining the princi 
ples which the Court should consider. In 
ike case of Ratilal Panchand v. State of 
Bombay, {AIR 1954 SC 388) some of these 
aspects came up for consideration. The 
Supreme Court. observed that what sub= 
clause (a) ef clause (2) of Article 25 of the 
Constitution contemplated was not the 
State regulation of the religious practices 
as such which were protected unless. these 
ran counter to public health or morality 
but of activities which were really of <n 
economic, commercial or political characs 
ter though these were associated with ra= 
ligious practices. With regard to the af- 
fairs in the matters of religion, the rigat 
of management given toa religious body 
was a guaranteed. fundamental right 
which no Iegislation could take away. On 
the other hand. as regards administration 
of property which a religious denomina-~ 
tion. was entitled toe own and. acquire: it 
had undoubtly the right to administer 
such property but only in accordance with 
law. This meanf that the State could 
regulate the administration of trust pro- 
perties by means of law validly enacted; 
but under Article 26 (d), it was the religi- 
ous denomination itself which had been 
given the right to administer its property 
in accordance with any law which the 
State might validly impose. A law, which 
took away the right of administration al- 
together from the religious: denomination 
and vested it in: any other or secular zur 
thority, would. amount to violation: of the 
right which was guaranteed by Art. 26: (aj 
of the Constitution. The distinction be- 
tween matters of religion. and these of 
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secular administration of religious pro- 
perties might, at times, appear to be a 
thin one. But in cases of doubt, the Court 
should take a common sense. view and be 
actuated by consideration of practical 
mecessity. In the case of Commr., Hindu 
Religious Endowments, Madras v. Sri 
Lakshmindra Thirtha Swamiar of Shirur 
Mutt, (AIR 1954 SC 282) the Supreme 
Court discussed the concept of Mahant- 
ship and observed that the word ‘pro- 
erty’ as used in Article 19 (1) (8) of the 
Constitution should be given a beral 
and wide connotation and so. interpreted, 
should be extended to those well re- 
eognised types of interest which had the 
insignia or characteristics of proprietary 
right. Besides the right to manage its 
own affairs in matter of religion, the Su- 
preme Court observed, which was given 
by Article 26, Cl. (b), the next two clauses 
of Article 23 guaranteed to a religious 
denomination the right to acquire and 
own property and to administer such pro- 
perty in accordance with law, The ad- 
ministration of its property by a religious 
denomination had thus been placed on a 
different footing from the right to manage 
its own affairs in matters of religion. The 
Tatter was a fundamental right which no 
Legislature could take away, whereas the 
former could be regulated by laws which 
tthe Legislature could validly impose. It 
fs clear, therefore, that questions merely 
relating to administration of properties 
belonging to a religious group or institu- 
tion were not matters of religion to which 
€l. f) of Article 26 applied. What con- 
stituted the essential part of a religion 
was primarily to be ascertained with re- 
ference to the doctrines of that religion 
itself. If the tenets of any religious sect 
əf the Hindus prescribed that offerings of 
food should be given to the idol at parti- 
«ular hours of the day, that periodical 
¢eeremonies should be performed in a cer- 
tain way at certain periods of the year or 
that there should be daily recital of 
sacred texts or oblations to the sacred fire, 
all these would be regarded as parts of 
religion and the mere fact that these in- 
volved expenditure of money or employ- 
ment of priests and servants or the use 
of marketable commodities would not 
make them secular activities partaking of 
a commercial or economic character. The 
language of Articles 25 and 26 was suffi- 
ciently clear to enable the Court to de- 
termine without the aid of foreign autho- 
rities as to what matters came within the 
purview of religion and what did not, 
freedom of religion in the Constitution 
ef India was net confined to religious be- 
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Hefs only; it extended to religious prac- 
tices as well subject to the restrictions 
which the Constitntion itself had laid 
down. Under Article 26 (b) a religious 
denomination or organisation enjoyed 
complete autonomy in the matter of 
deciding as to what rites and ceremonies 
were essential according to the tenets of 
the religion they hold and no outside au- 
thority had any jurisdiction to interefere 
with their decision in such matters. Of 
course, the scale of expenses to be in- 
curred in connection with these religious 
observances would be matter of adminis- 
tration of property belonging to the re- 
ligious denomination and could be con- 
trolled by secular authorities in accord- 
ance with any law laid down by a compe- 
tent legislature. The Supreme Court, 
further, observed that under Article 26 (d) 
it was the fundamental right of a religious 
denomination or its representative to ad- 
minister its properties in accordance with 
law; and the law, therefore, must leave 
the right of administration to the religi- 
ous denomination itself subject to such 
restrictions and regulations as it might 
choose to impose. A law which took 
away the right of administration from 
the hands of a religious denomination 
altogether and vested it in other autho- 
rity would amount to a violation of the 
right guaranteed under Cl. (d) of Art. 26. 
In the case of Durgah Committee, Ajmer 
v. Syed Hussain Ali, (AIR 1961 SC 1402) 
the Supreme Court observed that matter 
of religion in Article 26 (b) included even 
practices which were regarded by the 
community as part of its religion. In the 
ease of Saifuddin Saheb v. State of Bom- 
bay, (ATR 1962 SC 853) the right of ex- 
communication by Dawoodi Bohra com- 
munity was a subject of decision by the 
Supreme Court. That question, however, 
is not quite germane to the present con- 
troversy before me. In the case of Digya- 
darsan Rajendra Ramdasji Varu v. State 
of Andhra Pradesh, (AIR 1970 SC 181). 
The Andhra Pradesh Charitable Hindu Re- 
ligious Endowment Act was under chal- 
lenge under Art. 19 and Art. 14 of the Con- 
stitution. At p.. 188 of the report para. 10, 
to which my attention was drawn, the Su- 
preme Court after discussing the provi- 
sions of the Act came to the conclusion 
that it has nowhere been established that 
the petitioner has been prohibited or de- 
barred from professing, practising and 
propagating his religion. 


12. The question, therefore, In this 
case that would have to be decided is 
whether under Article 25 of the Consti- 
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tution the right to freedom of religion as 
contemplated by clause (1) of that Article 
had in any way been interfered with. As 
I read the provisions of the present Act 
in question I do not find in any way any 
interference with the freedom of con- 
science or the right to freely profess, 
practise or propagate the religion. Indeed 
the matters of control which have been 
vested in the Commissioner or in the 
Board of Wakf are matters regulating or 
restricting the economic and the financial 
activity associated with the religious 
practice. Article 26 ensures freedom to 
manage religious affairs. That freedom 
includes the right to establish and main-~ 
tain institutions of religion and for chari- 
table purpose and to manage its own af- 
fairs in matters of religion, to own and 
acquire movable and immovable property 
and administer such property in accord- 
ance with law. None of these rights, in 
my opinion, have been interfered with. 
The right of administration as mentioned 
by the Supreme Court must remain with 
the religious body, but it should be ad- 
ministered in accordance with law. Law 
regulating the management is permissible 
under clause (d) of Article 26 of the Con- 
stitution. I am therefore, unable to ac- 
cept that there has been violation of any 
provisions of the Article 25 or Article 26 
of the Constitution by the provisions of 
the Bengal Wakf Aci, 1934 as amended 
by the amending Act of 1973. The provi- 
sions of the Act to which I have referred 
to hereinbefore are essentially provisions 
for the preservation, protection, and im- 
provement of the Waxf properties. These, 
in my opinion, do not destroy the right of 
management of the Wakf properties. 

13. It was, then contended on be- 
half of the petitioner that there had been 
violation of Article 19 (1) (f), namely to 
acquire, hold and dispose of property. 
Property in its true sense vests in God 
under the Mohammedan Law of Wakd. 
That right has not been interfered with. 
It is the manager’s right, that is to say, 
the Wakif’s right to manage the affairs 
that has been attempted to be regulated 
by the provisions.of the Act. Even if it 
be held that such a right is property in 
terms of clause (1) (f} of Article 19 of the 
Constitution, the same is subject to cl. (5) 
of Article 19. Therefore, the said right is 
subject to reasonable restrictions in the 
interest of general public or for the pro- 
tection of the interesi of scheduled tribes. 
It was contended that inasmuch as a 
Wakf-al-al-aulad was private Wakt, the 
general public as such were not involved 
and no question of imposition of reason- 
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able restriction in the interest of general 
public can arise, General public includes 
a part of the general publie. Therefore, 
the Muslims and the Mohammedan benefi- 
ciaries who are benefited by the better 
management of Wakf properties are part 
of the general public. Anything which 
is in the interest of that part of the gene- 
ral public will, in my opinion, be in the 
interest of the general publie. There- 
fore, judged from that angle these condi- 
tions or duties or liabilities imposed by 
the Bengal Wakf Act, 1934 if these are 
considered to be restrictions on the right 
of management, which again if consider- 
ed to be a property under sub-clause (f) 
of clause (1) of Article 19, then the same 
are subject to reasonable restrictions ani 
in the facts and circumstances of the 
case, are restrictions which are reasonable 
in my opinion. 


14, It was, lastly, contended that 
inasmuch as by the amendment to Sec- 
tion 27, an education fund had been 
created exclusively devoted to the edu- 
cation of the boys and girls professing 
the Islamic faith, the same was violative 
of Article 27 of the Constitution. Arti- 
cle 27 of the Constitution enjoins that 
no person shall be compelled to pay 
any taxes, the proceeds of which are 
specifically appropriated in payment of 
expenses for the promotion or mainter- 
ance of any particular religion or religi- 
ous denomination. Contributions as a 
kind of fee for better management of tke 
wakf property, in my opinion, cannot be 
treated as tax as contemplated in Art. 27 
of the Constitution. Even if it is treated 
as tax, then Article 27 in my opinion does 
not prevent the creation of an education 
fund for the advancement of education 
for a particular section of people. Mak- 
ing provision for the education of the 
citizens of India professing a particular 
religion, does not, in my opinion, amount 
to maintenance of that religion or the 
religious denomination. In that view of 
the matter there is no violation of Art. 27 
of the Constitution. 


15. Before I conclude I must refer 
to the fact that my attention was drawn 
to the decision of the Patna High Court 
in the case of Begum Asma Jafar Imam v. 
State of Bihar, AIR 1975 Pat 48. There 
in discussing the Bihar Wakf Act of 1954 
the Division Bench observed that in a 
wakf-al-al-aulad if there was specific de- 
dication of any property for any purpose 
recognised by the Muslim law as religious 
or charitable, to that extent it would be 
deemed to be a ‘wakf within the mean- 
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ing of the 1954 Act and the provisions of 
that Act would apply to that extent. The 
properties which had been dedicated for 
such purposes would be within the super- 
vision and control of the Board. Only 
such Wakf-al-al-aulad in which simul- 
taneously with the making provisions for 
family members and descendants some 
property was dedicated for any purpose 
which was recognised as pious, religious 
or charitable by Muslim Law would be 
covered by the definition of ‘waqf. To 
that extent only the Board would have 
jurisdiction. I am not concerned in the 
present case with this question. In the 
aforesaid view of the matter, I do not 
think, it is necessary for me to discuss in 
greater detail the aforesaid decision of the 
Patna High Court. 

. 16. In the view that I have taken, 
this application fails and, accordingly, the 
Rule is discharged, interim order, if any, 
is vacated. There will be no order as to 
costs in this application. 

17. Stay for six weeks, as prayed 
for, is granted. 
Petition dismissed. 
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P. K. Shaikh, Petitioner v. State of 
West Bengal and others, Respondents. 
. Matter No. 264 of 1966, D/- 4-3-1975. 
(A) Land Acquisition Act (1894), Sec- 
tion 16 — Order for recovery of posses- 
sion under — One of tenants of the owner, 
challenging validity of order on allega- 
tions of violations of various provisions 
of the Act — High Court finding suppres- 
sion of material facts and averment of 
false statements in writ petition — Peti- 
tion held could be dismissed on that 
ground alone — (Constitution of India, 
Art, 226), (Para 12) 
(B) Caleutta Improvement Act (5 of 
1911), Section 43 (2) — Formalities as re- 
gards due publication cf notices — Copies 
of Calcutta Gazettes not traceable and 
therefore not produced on record — Facts 
and circumstances of case clearly sug- 
gesting that there must have been due 
publication in Calcutta Gazettes — Offi- 
cial acts would be presumed to have been 
done properly — (Evidence Act (1872), 
Section 114, Illus. e). (Para 14) 
(C) Land Acquisition Act (1894), Sec- 
tion 6-A (as in West Bengal) —— Non-com- 
plance with -——- Effect of. 
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(Obiter): After the introduction of 
Section 6-A in the Land Acquisition Act 
by way of amendment in West Bengal 
there is no question of applying Sections 4, 
5-A and 6 of the Land Acquisition Act in 
the case of acquisition of any property for 
the purpose of the Calcutta Improvement 
Trust. (Para 14) 

(D) Land Acquisition Act (1894), Sec- 
tion 9 (3) — Notice to persons interested 
— Non-service of, not wilful or mala fide 
— Even if petitioner was entitled to 
notice, non-service will affect his claim 
with regard to compensation — It will 
not vitiate acquisition proceeding and the 
award. AIR 1930 Cal 471, Disting; (1942) 
76 Cal LJ 430, Foll; AIR 1963 Pat 201, Rel. 


on, (Para 14) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1868 = (1975) 1 SCR 597 

8 


AIR 1967 Gui 269 = (1967) 8 Guj LR 418 
8 


AIR 1964 Him Pra 32 
AIR 1963 Pat 201 = 1963 BLJR 254 

8, 15 
AIR 1950 Bom 334 = 52 Bom LR 316 8 
(1942) 76 Cal LJ 430 8 
AIR 1930 Cal 471 = 34 Cal WN 323 

7, 14 

T. P. Das, for Petitioner; C. K. Roy, 

for the State and Land Acquisition Au- 
thorities; Tapas Banerjee, for the Im- 
provement Trust. 


ORDER :—- The petitioner obtained 
the present rule and also an interim 
order of injunction on the 13th May, 1966. 


2: Calcutta Improvement Trust for 
the improvement of the City prepared a 
scheme bearing Scheme No. 103 for 
widening the approach to the Lindsay 
Street from the side of Free School 
Street. The said scheme was published 
under Section 43 of the Calcutta Improve- 
ment Act, 1911 in May, 1963. The said 
scheme after the necessary formalities 
had been complied with, met with the 
approval of the State Government. For 
the purpose of implementing the said 
scheme it became necessary to acquire 
certain properties in Lindsay Street. One 
of the properties acquired in Lindsay 
Street is premises No. 12/8-A Lindsay 
Street. It appears that premises No. 
12/8A, Lindsay Street was a tenanted one 
and one of the tenants under the owner 
of the said premises was Mrs. A. E. 
Morrocco. An award was duly made 
in the said acquisition proceeding and 
compensation for acquisition of the said 
premises was awarded to the owner, 
to the tenant Mrs. Morrocco, to one sub- 
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tenant under Mrs. Morrocco who was 
carrying on business under the name and 
style of Hollywood Tailors. It also ap- 
pears that premises No. 12/9A, Lindsay 
Street had also been acquired for the im- 
plementation of the said scheme and an 
award for compensation has: been made in 
favour of persons entitled to compensa- 
tion for acquisition of premises No. 12/9A, 
Lindsay Street. No objection has been 
raised by the owner, the tenant and the 
sub-tenant with regard to the validity of 
the acquisition proceeding and the award 
made in the said acquisition proceeding. 
3 The petitioner claims to be a 
tenant in respect of premises No. 12/8A, 
Lindsay Street. It is the case of the peti- 
tioner that the petitioner is a tenant under 
Mrs. Morrocco and the petitioner as tenant 
of Mrs. Morrocco has a tailoring shop in the 
Said premises. In support of the case that 
the petitioner is a tenant under Mrs. Mor- 
rocco in respect of a portion of premises 
No. 12/8A, Lindsay Street, the petitioner 
has annexed to his petition rent receipts 
granted by Mrs. Morrocco to him and also 
receipted electric bills. It is the case of 
the petitioner that no notice of any kind 
was ever served on the petitioner and the 
petitioner had no knowledge of the ac- 
quisition proceeding. The further case of 
the petitioner is that the petitioner came 
to know for the first time of the acquisi- 
sion proceeding and also of the award on 
the 30th April, 1966 when a police officer 
came to his shop room and asked him to 
vacate the shop room on the 11th May, 
1966 and deliver vacant possession of the 
said shop room in his possession to the 
Board of Trustees of the Calcutta Im- 
provement Trust. The petitioner has 
made the case in his petition that on be- 
ing so informed by the police officer the 
petitioner caused enauiries to be made 
and was informed by one of the tenants 
of No. 12/9A, Lindsay Street, viz.. M/s. 
M. N. Dey & Co. that the said premises 
had been acquired and notices of such ac- 
quisition had been served on the tenants. 
The petitioner has further alleged in his 
petition that the said M/s. M. N. Dey and 
Co. also informed the petitioner that Mrs. 
Morrocco under whom the petitioner was 
a tenant had in her petition dated 11th 
December, 1964 to the respondent No. 3, 
the Second Land Acauisition Collector, 
informed him that the petitioner was a 
tenant under her in the said premises. 
The petitioner has further stated in his 
petition that he thereafter proceeded to 
make various enquiries from the office of 
the Land Acquisition Collector but the 
said enquiries were of no use to him. The 


P. K. Shaikh v. State (A. N. Sen J.) 


A. LR. 


petitioner has further alleged that the 
tenant M/s. M. N. Dev & Co. showed to 
the petitioner the notice dated 30th 
March, 1966 asking the said tenant to col- 
lect the compensation money. The peti- 
tioner has alleged in his petition that 
thereafter on the 4th May, 1966 he asain 
visited the office of the Land Acquisition 
Collector and on that day he was shown a 
list of persons who had been served with 
notices of acquisition and according to the 
petitioner the petitioner’s name was not 
mentioned in the list. In this writ petition 
the petitioner has challenged the validity 
of the order dated the 30th March, 1966 
which was shown to him by M/s. M. N. Dey 
and Co. The petitioner is also challenging 
the validity of the order in consequence 
whereof the petitioner is likely to be 
evicted from the said premises. As I have 
already noticed the petitioner obtained 
this rule and also obtained an order of 
injunction in May, 1966 and: by virtue of 
the order of iniunction the said scheme 
has so far remained unimplemented and 
the petitioner and also the other persons 
in the said premises who have raised no 
dispute whatsoever with regard to the 
validity of the acauisition proceeding and 
the award made in their favour are con- 
tinuing to be. in possession of the said 
premises, 


4, In the petition which was ori- 
ginally filed by the petitioner and on the 
basis of which the petitioner obtained the 
rule and the interim order, the principal 
allegation of the petitioner was that there 
was a violation of the provisions contain- 
ed in Sections 4, 6 and 9 of the Land Ac- 
quisition Act. Basing his case on the vio- 
lation of the said statutory provisions, the 
petitioner challenged the validity of the 
acquisition proceeding and obtained the 
rule and the interim order of injunction. 
In answer to the said petition an affidavit 
was filed on the 26th July, 1966 by one 
Sudhangsu Coomar Chakravarti who was 
the then Deputy Chief Valuer of the 
Board of Trustees of the Calcutta Im- 
provement Trust. The said affidavit was 
filed on behalf of the respondent No. 4, 
the Board of Trustees of the Calcutta 
Improvement Trust. An affidavit was also 
filed on the 12th July, 1966 by one Sama- 
rendra Nath Das Gupta who happened to 
be the Second Land Acquisition Collector 
and the respondent No. 3 in the present 
proceeding. The said affidavit was filed 
by Samarendra Nath Das Gupta on be~ 
half of respondents Nos. 1, 2, and 3. In 
the said affidavits which were filed in 
July, 1966 contentions were raised that 
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Sections 4 and 6 of the Land . Acquisition 
Act had indeed no application by virtue 
of the amendment of the said Act intro- 
duced by the Calcutta Improvement Act 
and the acquisition of the said premises 
was on the basis of a scheme being 
scheme No. 103 which has been duly pub-~ 
lished under Section 43 of the Calcutta 
Improvement Act and in respect of which 
all necessary formalities have been duly 
complied with. In the affidavit of the 
Land Acquisition Collector it was con- 
tended that during the time of local ins- 
pection and in course of acquisition pro- 
ceeding the petitioner was not found to 
be in occupation of any portion of the 
premises acquired or to have any in-« 
terest therein and as such no notice was 
served on the petitioner and it was fur- 
ther stated that all statutory formalities 
were duly complied with. Though the 
contention that Sections 4 and 6 of the 
Land Acquisition Act had no application 
to the acquisition proceeding in question 
had been raised as early as July, 1966, 
yet it appears that no steps had been 
taken by the petitioner in the matter 
till April, 1969, when the matter came up 
for hearing before T. K. Basu, J. 


5. It appears that the matter came 
up for hearing before T. K. Basu, J. on 
the 28th April, 1969 and on that date the 
petitioner, appreciating the difficulties in 
view of the amendments in the Act, asked 
for leave to take out summons for amend-~ 
ment of the petition and T. K. Basu, J. 
was pleased to grant leave to the peti- 
tioner to take out summons for amending 
the petitioner and it further appears that 
on the 25th September, 1972 an order was 
made allowing the amendment of the 
petition. It may be noted that during 
this entire period the interim order in 
favour of the petitioner was continuing, 

6. By the amendment, the peti- 
tioner has sought to challenge the vali« 
dity of the scheme on the ground that the 
Statutory formalities as required under 
the Calcutta Improvement Act have not 
been complied with in the matter of 
framing the scheme and also in the matter 
of implementation of the same. The fur- 
ther ground urged has been that the 
award must also be considered to be bad, 
as no notice under Section 9 of the Land 
Acquisition Act has been served on the 
petitioner, 

47 Mr. T. P. Das, learned counsel 
appearing on behalf of the petitioner has 
contended that the order in question must 
be considered to be bad as the necessary 
provisions contained in Section 43 (2) of 
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the Calcutta Improvement Act have not 
been complied with and there has been 
no publication in terms of the provisions 
contained in the said section. He has fur- 
ther contended that there has also been a 
violation of the provisions contained in 
Section 45 (1) (ii) of the Calcutta Improve- 
ment Act, as no notice had been served 
on the petitioner. Mr. Das has argued 
that as the statutory requirements con- 
tained in the said sections have not been 
complied with, the said scheme and the 
steps taken for implementing the said 
scheme must be considered to be bad and 
illegal and in any event for non-compli- 
ance with the said requirements the peti- 
tioner was deprived of his right to raise 
any objections and protests with regard 
to the said acquisition. It is his argu- 
ment that as the said requirements were 
not complied with and as the petitioner 
did not have any knowledge of the said 
scheme or of its publication, the petitioner 
could not make any representations to the 
appropriate authorities raising his objec- 
tions with regard to the said scheme. Mr. 
Das has next contended that there has 
clearly been a violation of the provisions 
contained in Section 9 (8) of the Land Ac- 
quisition Act. Mr. Das argues that there 
cannot be any question that the petitioner 
as a sub-tenant is an occupier of the said 
premises and the petitioner is, therefore, 
entitled to be served with a notice under 
Section §. According to Mr. Das non- 
service of the notice on the petitioner is 
clearly deliberate and wilful. He argues 
that the Land Acquisition authorities 
must have been aware that the petitioner 
was a tenant under Mrs. Morrocco and 
was in occupation of the said premises and 
under such circumstances non-service of 
the notice under Section 9 (3) on the peti- 
tioner is clearly wilful and is mala fide. 
It is his argument that the mala fide and 
wilful act of non-service of the notice 
under Section 9(3) on the petitioner 
clearly vitiates the entire acquisition pro- 
ceedings. In support of his contention 
Mr. Das has referred to the decision of 
the Division Bench of this Court in the 
case of Tara Prasad Cheliha v. Secy. of 
State reported in AIR 1930 Cal 471 and 
he has placed particular reliance on the 
following observation at page 472— 

“Now, it is well settled that where 
special provisions are made by the legis. 
lature for compulsory acquisition of pro- 
perty belonging to a person, the provisions 
of the law must be strictly complied 
with,” 

8. Mr. Das in this connection has 
also referred tọ the following decisions -= 
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1, Laxmanrao Kristrao v. Provincial 
‘Govt. of Bombay, AIR 1950 Bom 334. - 


2. Mohamadsarif Hakimji v. State of 
Gujarat, AIR 1967 Guj 269. a 

3. Shri Mandir Sita Ramji v. Gover- 
nor of Delhi, AIR 1974 SC 1868. 

4. The Land Acquisition Collector v. 
Smt. Pravati Devi, AIR 1964 Him Pra 32. 


Mr. Das has argued that the decisions of 
the Division Bench of this Court in the 
ease of Sri’ Sukdev Saran Dev v. Raja 
Nripendra Narayan Chandradhavariee, 
(1942) 76 Cal LJ 430 and the decision of 
the Patna High Court in the case of Shiv- 
dev Singh v. State of Bihar, AIR 1963 Pat 
201 are clearly distinguishable as in those 
cases the non~-service of notice under Sec- 
tion 9 was not wilful and according to 
Mr. Das taking into consideration that 
non-service of notice under Section 9 in 
those two cases was not deliberate or 
wilful, the decision was given on the 
peculiar facts of those two cases, 


9, Mr, C. K. Roy, learned counsel 
appearing on behal? of the State and the 
Land Acquisition authorities has submit- 
ted that no proper case has at all been 
made for any order by this Court or for 
any interference by this Court. He has 
argued that as in the instant case, the 
acquisition was for the Calcutta Improve- 
ment Trust, Sections 4 and 6 of the Act 
do not have any application. He has con- 
tended: that the averments initially made 
in the original petition on the basis’ of 
which the interim order was obtained had 
therefore no legal basis. He contends 
that the Land Acquisition Collector comes 
into the picture after all stages contained 
in Sections 4 and 6 of the Land Acquisi- 
tion Act as amended by the Calcutta Im- 
provement Act are over, and the only 
grievance against the Land Acquisition 
Collector is non-service of the notice 
under Section 9. He has argued that in 
the instant case the Land Acquisition 
Collector has clearly explained in his affi- 
davit in paragraphs 10 and 11 as to under 
what circumstances notice under Section 9 
(3) of the Land Acquisition Act was not 
served on the petitioner. He argues that 
in the instant case, taking into considera- 
tion the conduct of the petitioner and the 
facts and circumstances of the case, there 
is no reason why the statements made by 
the Land Acquisition Collector in these 
two paragraphs should not be believed. 
He has contended that apart from the 
question of presumption of official acts 
being done in the regular course, the facts 
and circumstance of the instant case 
clearly go to show that the acts have been 
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properly and. lawfully done and the state- 
ments made by the Land Acquisition Col- 
lector in the said paragraphs 10 and 11 
are undoubtedly true. It is his argument 
that there can be no possible reason as to 
why the Land Acquisition Collector who 
had served notice on all other persons 
would not serve notice on the petitioner 
if he could be found to be in occupation 
of the said premises. He argues that 
there has been no grievance from any 
other person, whether the owner, the 
tenant, the sub-tenants or any other per- 
son interested in the said premises 
Nos. 12/8A and 12/9A, Lindsay Street as 
to non-service of the notice. Mr. Roy 
argues that it is strange and indeed in- 
credible that the petitioner who claims to 
have been a regular occupier of the said 
premises, would not know anything about ' 
the acquisition proceedings and he would 
only come to know of the acquisition pro- 
ceedings from a tenant of premises 
No. 12/9A, Lindsay Street after the award 
had been made. Mr. Roy has further 
argued that in any event non-service of 
the notice, assuming that the petitioner 
was entitled to any such notice, does not 
give the petitioner any right to challenge 
the validity of the award and to invoke 
the jurisdiction of this Court.. 


10. He has argued that non-ser- 
vice of notice does not vitiate the acquisi- 
tion proceedings and only entitles in ap- 
propriate cases a person who has not been 
served or not duly served with notice to 
make a claim for compensation. He has 
drawn my attention to Sections 18 and 19 
of the Land Acquisition Act and has com- 
mented that these sections provide com- 
plete and adequate relief to a person who 
may feel aggrieved by any award on the 
ground. of non-service, defective service 
of notice or otherwise of a notice under 
Section 9 (3) of the Land Acquisition Act. 
It is the submission of Mr. Roy that in 
facts of the instant case the petitioner was 
not entitled to any notice under Section 9 
(3) of the Act and in any event non-ser- 
vice of notice under Section 9 (3) does not 
entitle fhe petitioner to challenge the 
validity of the award in this proceeding. 
He has further argued that there is no 
question of any mala fides on the part of 
the authorities concerned. He has argued 
that there are even no proper averments 
of mala fides in the petition. He has 
contended that no possible reasons or 
Srounds have been stated why theautho- 
rities concerned would not wilfully’ or 
deliberately serve the notice on the peti- 
tioner, if the petitioner would be: found 
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to be in occupation of the said premises 
or would be considered to be a person 
otherwise interested in the said premises. 
He has fairly stated that if on a conside- 
ration of the facts and circumstances of 
the case the Court is of the opinion that 
the petitioner is a person who is entitled 
to notice under Section 9 (3) and is en- 
titled to receive any kind of compensation 
for acquisition of the said premises, the 
Court may give appropriate directions to 
the authorities concerned in the matter. 


: ii. Mr. Tapas Banerjee, learned 
counsel appearing on behalf of the Cal- 
cutta Improvement Trust has submitted 
that this petition should be dismissed in 
limine on the ground of suppression of 
material facts and also on the ground of 
making deliberately false statements in 
the petition. He has argued that in the 
petition, the petitioner has made the case 
that the petitioner had no opportunity of 
making any representations before the 
authorities, as the petitioner had no know- 
ledge of the acquisition proceedings, He 
has further argued that on the basis of 
the aforesaid averments and also on the 
basis of the further averments that the 
petitioner came. to know of the acquisition 
proceedings for the first time from the 
police officer who came to the petitioner 
to ask him to vacate the -premises, the 
petitioner moved this Court and obtained 
the interim order. He has drawn my at- 
tention to the written representations 
made by the petitioner before the appro- 
priate authorities. A copy of the precis 
of the representations made by persons 
who had objected to the scheme and its 
acquisition has been annexed to the re- 
port:.of the Objection Committee, the 
members of which were Msssrs. S, B. Ray, 
R. W. Turnbull, B. P. Poddar and K. Sen, 
Chairman. A copy of the said report 
along with a copy of the precis of objec- 
tions has been annexed to the affidavit of 
Arun Kumar Ghosh affirmed on the 15th 
day of February, 1974, filed on behalf of 
the Trust in answer to the amended peti- 
tion. Mr. Banerjee has also produced the 
relevant records and has also produced 
the original of the written representa- 
fions made by the petitioner. In reply 
filed by the petitioner in answer to this 
statement in the affidavit-in-opposition of 
Arun Kumar Ghosh, there was a denial 
by the petitioner and I have to note that 
. when the original was produced in Court, 
Mr. Das appearing on behalf of the peti- 
tioner at the first stage tried to suggest, 
though rather faintly, that the said docu- 
` ment might not be a genuine one. I ask- 
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ed Mr. Das to take proper instruction 
from his client and also directed Mr. Das 
to produce his client in Court. Mr. Das 
later on, I have to observe, very fairly 
and properly and particularly in view of 
the fact that the petitioner did not turr. 
up in Court did not press the said con- 
tention that the said document is a fabri- 
cated one. In any event, I am not at all 
impressed with the suggestion that the 
said document may not be a genuine one. 
I fail to understand why the authorities 
concerned should try to fabricate this 
particular document. As I have already 
observed the Objection Committee con- 
sisted of very respectable persons and 
there can be no possible reason as to why 
they should fabricate the document or be 
parties to any fabrication of any docu- 
ment. It is not suggested and it cannot 
possibly be suggested that any of those 
persons or. any of the officers concerned 
does have any particular grievance or 
grudge against the petitioner. On the 
other hnd I have to observe that I am 
not at all impressed by the case sought 
to be made by the petitioner in his peti- 
tion. To my mind it is incredible that the 
petitioner would not know of the acquisi- 
tion proceedings if the petitioner had 
been a bona-fide occupier of the said pre- 
mises. According to the petitioner him- 
self all the tenants in the said premises 
knew and all other persons in the pre- 
mises have raised no objection whatsoever 
to the validity of the award. Their objec- 
tions and their claims for compensation 
have been considered and it does not ap- 
pear that there has been any grievance 
by any of the other tenants or persons 
interested in the premises acquired with 
regard to the acquisition proceedings or 
the award made. It is also interesting to 
note that though the petitioner makes a 
case that he came to know of the acquisi- 


tion proceedings from another tenant M/s.. 


M. N. Dey & Co. of premises No. 12/9A, 
Lindsay Street, no affidavit in corrobora« 
tion of this statement had been filed by 
anybody on behalf of M/s. M. N. Day and 
Co. in support of the said allegations 
made. Before recording my views final- 
ly on this aspect and after hearing was 
concluded yesterday I wanted to give a 
further and final opportunity to Mr. Das’s 
client to come to Court and to state from 
the witness box today as to whether the 


written representations which have been 
produced by the authorities concerned 
bore his signature or not, before I pro- 
ceeded to deliver judgment in the matter. 
Mr. Das has told me that his client had 
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not been able to. come even today, ..when 
I started dictating. the judgment in.Court. 


12. In.the facts and ‘circumstances 
of this case, I have no hesitation in com= 
ing to the conclusion that the petitioner 
did at all material times know of the ac- 
quisition proceedings and the statements 
that he had made in the petition are un- 
true and he made those statements deli- 
berately for the purpose of obtaining the 
interim order. It is not for me to specu- 
late whether the petitioner has been set 
up by any other persons or the petitioner 
has. moved this Court of his own. H, 
however, appears that the purpose of the 
petition to a very great extent has been 
served. As I have already indicated, the 
interim. order was obtained: sometime in 
1966 and because of the interim order con- 
tinuing for these 9 years, no effective 
steps could be taken for implementing the 
scheme. I cannot help observing with 
some regret that the authorities concern~ 
ed have also not shown due deligence in 
the matter. Undoubtedly the delay enured 
to the benefit of the petitioner: and it 
might have been to his interest to prolong 
the litigation. The authorities concerned 
should have been much more diligent in 
this matter particularly bearing in mind 
that the large amount of compensation 
has, as I understand, already been paid to 
the parties entitled to compensation. In 
any event, to my mind, there is-consider-~ 
able force in the argument of Mr. Baner- 
jee that on this ground alone, namely, 
suppression of material facts and obtain- 
ing an interim order on the basis of false 
allegations, this petition should not be en- 
tertained and should be dismissed. Though 
this ground alone is sufficient for the dis~ 
posal of this application, I shall, how- 
ever, record my’ views on the other con- 
tentions raised, 


13. So far as the grievance of the 
petitioner that there has been a violation 
of the provisions contained in Sections 43 
(2) and 45 (1) (Gii) of the Calcutta Improve- 
ment Act is concerned, I am satisfied 
from the records which were produced 
before the Court that there has been no 
violation and the requisite formalities 
have been complied with. From the re- 
cords I have to observe that the Calcutta 
Gazettes containing the necessary publi« 
cation were missing. Mr. Banerjee, learn= 
ed counsel on behalf of the Trust, has 
stated before me that copies of the Cal- 
cutta Gazettes are not traceable and he 
has not been able to procure the same 
even from other sources. m 2 
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14.. He, . however, stated before 
me: that he was prepared to put the offi- 
cer concerned into the box for proving 
the. fact of publication in the Caleutta 
Gazette and also for proving that ‘the 
Gazettes containing the publications 
are -missing and cannot be procured 
even from other sources. Though the 
copies of the Calcutta Gazettes could 
not be produced before me, the facts and 
circumstances of this case, to my mind, 
clearly suggest that there must have been! 
due publication in the Calcutta Gazette 
in proper compliance with the require- 
ments of the Statute. The publications in 
the newspapers have been produced pe~ 
fore me. Apart from the guestion that 
official acts should ordinarily be presumed 
to have been done properly, in the facts 
and circumstances of the case, unless 
there was proper publication in the Cal- 
cutta Gazette, I see no point why there 
Should be further publications in the 
newspapers and unless those publications 
were there the scheme would undoubted- 
ly not meet with the approval of the 
Government. So far as notice under Sec- 
tion 45 (1} (ii) of the Caleutta Improve- 
ment Act is concerned, the records clear- 
ly indicate that the requirements have 
been fully satisfied. I may incidentally 
observe that after the introduction of 
Sec. 6-A in the Land Acquisition Act by 
way of amendment there is no question 
of applying Sections 4, 5-A and 6 of the 
Land Acquisition Act in the case of acqui- 
Sition of any property for the purpose of 
the Calcutta Improvement Trust. To my 
mind, there is also considerable force in 
the argument of Mr. Banerjee that there 
are not even proper averments about the 
violations of any statutory requirements 
in the petition. In any event, I am satis« 
fied that the requirements of the statute 
have been duly complied with in the 
facts and circumstances of this case. In 
the instant case, it is not in dispute that 
notice under Section 9% (3) of the Act has 
not been served on the petitioner. I- have 
already noted the case of the Land Acqui- 
sition Collector as to why no notice on 
the petitioner hag been served. I do not 
consider it necessary to. decide the ques- 
tion whether notice under Section: 9 (3): of 
the Act should have been served. om the 
petitioner as, in my view, a decision on 
this question, in. the facts and ecireums 
stances of this case, is not really neces 
sary and any adverse decision by this 
Court may prejudice the claim of the 
pefitioner to get any compensation if he 
is otherwise entitled in law to claim any 
Such compensation.. Even: if I proceed: on 








1976 ° P. K, Shaikh v. State (A, N. Sen J.) 


the basis that notice under Section $ (3) 


of the Act was required to be served on 


the petitioner and the said notice has not 
been served on the petitioner, the peti- 
tioner in my opinion, is not entitled to 
any relief in this particular proceeding. 
In the facts and circumstances of this case 
T.am not at all satisfied that the non-ser- 
vice of the notice on the petitioner, if the 
petitioner was entitled to any such notice, 
was either wilful or mala fide, The facts 
and circumstances of this case clearly go 
to show that there could not be any ques- 
tion of deliberately or wilfully not serv- 
ing the notice on the petitioner or sup- 
pressing the same from the petitioner 
and, to my mind, there is no proper aver- 
ment of any mala fides at all. Non-ser- 
vice of the notice on the petitioner even 
if the petitioner was entitled to any 
notice under Section 9 (3), will only affect 
the claim of the petitioner with regard to 
compensation and in the facts and cir- 
cumstances of the case non-service of the 
notice on the petitioner, cannot and does 
not vitiate the acquisition proceeding and 
the award. The decision of this Court in 
the case of Tara Prasad Chaliha v. Secy. 
of State, reported in AIR 1930 Cal 471, to 
my mind, does not lay down the proposi- 
tion that non-service of notice on any 
person entitled to notice under Section 9 
(3) vitiates the acquisition proceeding or 
the award. The Court was concerned in 
that case only with the question of the 
right of the party who has not been duly 
served with notice under Section 9% (3) to 
agitate the question of his claim for com- 
pensation. The question of validity of 
the acquisition proceeding, and the title 
having vested in consequence of the ac- 
quisition proceeding, was not in dispute. 
In the said case the Court has observed 
at page 473 :-—- 


“In the present case there is no ques- 
tion that the property has vested in the 
Secretary of State. The only question is 
whether the claimant has the right fo ask 
fhe Court to take his evidence as regards 
the proper compensation to be paid ace 
cording to the market value: In my judg- 
ment, as the provisions of law have nof 
been strictly complied with, it is not pos- 
sible ‘to apply the penal provisions of 
Section 25, Land Acquisition Act, in order 
to prevent him from putting forward his 
claim before the learned Judge.” 


To my mind, the decision of the Division 
Bench of this Court in the case of Sri 
Sukdev Saran Dev v. Raja Nripendra 

Narayan Chandradhvarjee, reported in 
- (1342) 76 Cai LJ 430, is a clear authority 
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for the proposition that non-service of the 
notice under S. 9 (3) does not vitiate the 
acquisition proceeding or the award and 
the said decision, to my mind, concludes 
the question. The Bench observed at 
pp. 434-435: 


"Nevertheless, it is clear that the 
notice was not issued and the only ques- 
tion is whether the failure to do so must 
nullify the subsequent proceedings to the 
extent that the Government’s title by ac- 
quisition would fail. 


Considering the scheme of the Act, 
that the main question that can be agitat- 
ed by a person to whom notice might be 
given was merely the amount of com- 
pensation, and that any such person still 
has reserved to him under Section 31 a 
right to claim from the person actually 
receiving compensation any amount to 
which he may consider himself entitled; 
considering further the difficulties likely 
to arise if every failure to comply with 
the details of the proceedings of acquisi- 
tion Is to render them null and void we 
can see no reason to think that the failure 
to give this notice must be given such 
importance that the provisions must be 
held to be of a highly mandatory charac- 
ter such as that the failure to follow it 
will render the whole proceedings null 
and void and inoperative. We are, there- 
fore, unable to agree with the finding of 
the lower appellate Court on this point.” 


15. The decision of the Division 
Bench is binding on me. In view of this 
decision of the Division Bench it does not 
Teally become necessary for me to consi- 
der the other decisions which were cited 
from the Bar. I may only note that the 
decision of the Patna High Court in the 
ease of Shivdey Singh v. The State of 
Bihar reported in AIR 1963 Pat 201, on a 
similar question under Bihar Town Plan- 
ing and Improvement Trust Act adopts 
more or less the same view. The Patna 
High Court has observed at pp. 206-207:— 


“Tn response to notice under Sec. 9, 
the only matfer which can be agitated 
before the Collector by any person inte- 
rested relates more or less fo the gues- 
tion of compensation fn respect of the 
Tand sought fo be acquired. The order of 
acquisifion or the act of faking possession 
cannot be challenged in a reference to 
Court either under S. 18 or S. 30 of tha 
Land Acquisition Act. This also finds sup- 
port from the rules as te the amount of 
compensation provided in Section 25 of the 
Act. In my opinion, the petitioner, even 
if not served with a nofice under Sec. 
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tion 9 of the Land Acquisition Act could 
claim such compensation, if he was en- 
titled to any, by asking the Collector to 
make a reference to the Court under 
Section 18 of the Act. He could do so 
within 6 months from the date af the 
Collector’s award as provided for under 
Section 18 (2) (b). 


I may also observe that on proof of 
the fact that he was not served with a 
formal notice under Section 9 (3) of the 
Act or had no notice or knowledge of any 
proceeding under the Land Acquisition 
Act, he would not be bound by the period 
of limitation provided for in clause (b) of 
sub-section (2) of Section 18. If the peti- 
tioner is so advised, he may pursue his 
remedy against his landlord and claim 
any portion of the compensation money of 
Rs. 4,4318/25 np. paid to the owner of the 
premises. But it is clear to me that the 
proceeding or the award in relazion to 
the acquisition of the premises ir ques- 
tion cannot be held to be illegal or void 
or without jurisdiction for non-service of 
a notice on the petitioner under Sec. 9 (3) 
of the Land Acquisition Act. The Col- 
lector’s right, and as a matter of that, the 
right of the Chairman of the Improve- 
ment Trust to take possession of the pro- 
perty is consequently not affectei.” 

16. In the result, therefore, the 
petition fails. The rulé is discharged. All 
interim orders will stand vacated. There 
will be no order as to costs. Stay asked 
for orally is refused. 

Rule discharged. 
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Shri Pranab Biswas, Appellant v. 
Smt. Mrinmayee Dassi and another, Res- 
pondents. 


A. F. O. D. No. 116 of 1973, D/- 18-12- 
1975. 

(A) Hindu Marriage Act (1955), Sec- 
tions 23 (1) (d) and 12 (2) (b) (ii) and 12 (1) 
(d) — Applicability — Annulment of mar- 
riage — Petition beyond statutory period 
of one year -— Provisions of Section 23 
(1) (d) do not apply. 

The general provision in Section 23 
(1) (d} is not intended to nullify and fru- 
strate the period of one year’s limitation 
imposed by Section 12 (2) (b) (ii) tpon the 
suitor seeking relief under Secticn 12 (1) 
{d). Section 23 does not intend to free 
the hands of the Court from the fetters 
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of one year’s limitation which Section 12 
(2) (b) (ii) imposes in giving relief by 
having the marriage declared a nullity by 
a decree on the ground given in Sec. 12 
(1).(d). On the other hand Section 23 (1) 
(d) is there in the Act for a contrary pur- 
pose. It enables the Court to refuse re- 
lief to the suitor even when the suitor is 
under no bar of limitation and is other- 
wise entitled but has instituted the pro- 
ceedings after an unnecessary and im- 
proper delay. For any case falling under, 
for example, Section 10 or 18 there is no 
outward time limit prescribed for pre- 
senting a petition. Even so a suitor is 
under obligation because of Section 23 (1) 
(d) to institute proceedings without un- 
necessary and improper delay. Sec. 23 
(1) (d) thus enables the Court to refuse 
relief even under other sections kept free 
from the bar of limitation, should the 
parties approach the Court after unneces- 
sary and improper delay. (Para 11) 


(B) Hindu Marriage Act (1955), Sec- 
tion 23 — Unnecessary investigations in 
matrimonial suits to be avoided. 

In matrimonial suits uncalled for en- 
quiries or unnecessary investigations 
ought to be scrupulously avoided because 
an unnecessary finding may come to stand 
in the way of reconciliation or rapproche- 
ment that may be effected or hoped for. 

(Para 11) 

(C) Hindu Marriage Act (1955), Sec- 
tion 10 (1) (b) — Cruelty — Test to de- 
termine —- Causing of reasonable appre- 
hension of harm or injury in the mind of 
petitioner essential — Letter written by 
respondent to her lover — Effect caused 
on health of petitioner not shown — 
Letter, held, was not sufficient to make 
out cruelty. 


Under Section 10 (1) (b) of the Hindu 
Marriage Act cruelty simpliciter is not a 
ground for passing a decree for judicial 
separation. The cruelty of a particular 
nature, of a particular virulence only en- 
tails the consequence of judicial separa- 
tion. The qualifying word “such” placed 
before the word “cruel” in Section 10 (1) 
(b) makes it abundantly clear that cruelty 
in its universality has not been brought 
within the ambit of the section. Only 
eruelty which produces a particular type 
cf consequence falls within the scope of 
Section 10 (1) (b). The cruelty has to be 
such as to cause a reasonable apprehen-~ 
sion in the mind of the petitioner that it 
will be harmful or injurious for the peti- 
tioner to live with the other party. Where 
mental cruelty is alleged on the basis of 
a letter written by the respondent wife 
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to her lover, but the effect produced by 
it upon the mind, mental condition and 
thinking process of the petitioner hus- 
band has not even been given casual re- 
ference in the petition, nor has it been 
shown that the mental cruelty alleged to 
have been caused had produced any de- 
leterious effect upon the petitioners 
health, it cannot be held that any ground 
has been made out for seeking judicial 
separation. (1969) 73 Cal WN 502, (1970) 
74 Cal WN 924 and (1954) 3 All ER 415, 
Dist. (Paras 23 to 25) 


(D) Hindu Marriage Act (1955), Sec- 
tion 10 (1) (b) — Cruelty — Action of of- 
fending spouse must be volitional, inten- 
tional, deliberate and designed to he 
cruel — Solitary act followed by remorse 
is not contemplated. 


The use of the verb “treat” made by 
Section 10 (1) (b) is indicative of the fact 
that the act on the part of the offending 
spouse is required to be volitional, inten- 
tional, deliberate and designed to be 
cruel. Of course, cases and cases differ 
and there may arise some cases where 
by some indirect or overt act cruelty may 
be caused. But a single, solitary act of 
cruelty followed by remorse does not fall 
within the mischief of the section unless 
it satisfies the requirement of Section 10 
(1) (b) wholly. (1954) 3 All ER 415, Ref. 

(Paras 27 and 28) 

Cases Referred: Chronological Paras 
(1970) 74 Cal WN 924 22, 25 
(1969) 73 Cal WN 502 = ILR (1970) 1 Cal 
272 25 
AIR 1969 Mad 285 = (1969) 1 Mad LJ 366 


15 
AIR 1968 Delhi 79 6 
(1954) 3 All ER 415 = (1954) 3 WLR 867 


25, 27 
(1952) 1 All ER 875 


= (1952) AC 525 27 
(1938) 4 All ER 181 = 108 LJP 25 27 
Amar 


Prasad Chakravorti, Benoy 
Kumar Banerjee, for Appellant; Sitaram 
Bhattacharyya, for Respondents. 

R. K. SHARMA, J.:— This appeal is 
at the instance of the petitioner husband 
Pranab Biswas and arises out of the judg- 
ment and order of dismissal passed by the 
Third Court of the Additional District 
Judge, Howrah, on 31-8-1971 in Mat. Suit 
No. 1 of 1970. 


2. Stated in short the petitioner’s 
case was that he entered into a negotiated 
marriage with the respondent No. 1 on 
or about the 10th of Falgun 1372 B. S., 
corresponding to the 22nd of February 
1966. The marriage was solemnised ac- 
cording to the Hindu rites. Soon after 
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the marriage the O. P. respondent No. 1 
as bride went to the petitioner’s house at 
Salkia and there she was found vomiting 
and ailing. On medical examination it 
was detected that she was pregnant at the 
time of marriage and had been carrying 
for about three or four months. The 
marriage had not been consumated be- 
tween the parties and the petitioner got a 
rude shock on account of the unchastity 
of his spouse. The Réspondent wife was 
first removed to a friend’s house where 
she having admitted that she was in love 
with respondent No. 2 Ranjit Kumar 
Sinha Roy and had conceived through 
him, she was taken to the house of her 
father at Naihati and was left there. The 
petitioner husband was surprised to find 
that a fraud had been practised upon him 
by giving him in marriage a pregnant girl 
and so he wanted to avoid the marriage. 
In this behalf he consulted a lawyer and 
was advised to institute a suit after ex- 
piry of three years from the date of mar- 
riage for annulment of the marriage. 
Shortly before the proceedings were 
started some papers came to the hands of 
the petitioner husband through his friend 
who happened. to be known to respondent 
No. 2 aforesaid, and from those letters 
the petitioner-appellant came to know 
that respondent No. 1 was living in adul- 
tery. That on account of adulterous life 
led by the respondent wife and regular 
offence committed by her, the petitioner- 
appellant found himself humiliated as the 
offence of adultery was committed delibe- 


. rately and with intention to injure the 


feelings and susceptibilities of the peti- 
tioner husband. The petitioner appellant 
was also threatened by several unknown 
persons with assault and physical injury 
and the  petitioner-appellant became 
airaid for his life and there arose reason- 
able apprehension in his mind that living 
with respondent No. 1 would be harmful 
to him, 


3. On the basis of aforesaid facts 
and pleading, the petitioner husband 
prayed for a decree annulling his mar- 
riage under Section 12 of the Hindu Mar- 
riage Act 1955 (hereinafter called the 
Act). Alternatively he prayed for a de- 
cree of divorce under Section 13 of the 
Act and/or for a decree for judicial sepa- 
ration under Section 10 of the Act. 


4. The suit was contested by res- 
pondent No. 1 Mrinmayee Dasi alone. She 
admitted in her written statement that she 
was married to the petitioner~appellan4 
on the 10th of Falgun 1372 B.S. accord« 
ing to the Hindu rites -nd after marriaga 
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she was taken to the house of her, hus- 
band where she stayed for some time. The 
material allegations made against her in 
the petition filed by the husband were all 
denied. She contended that her husband 
was in love with some other girl and 
wanted to marry her by getting rid of the 
petitioner. She denied that she was preg- 
nant at the time of her marriage and she 
also denied that she was in love with O. P. 
respondent No. 2 ‘Ranjit Kumar Sinha 
Roy. She stated that she was desirous of 
making home with her husband and in the 
premises her petitioner husband was not 
entitled to the reliefs prayed for by him. 


5. Before the learned Additional 
District Judge letters marked exhibit 1 
series purported to have been written by 
Mrinmayee Dasi to her lover Ranjit 
_ Kumar Sinha Roy or to her mother or to 
her husband or to some other person were 
produced in evidence. A number of wit- 
nesses were examined by either side and 
the learned Additional District Judge con- 
sidered the matter and dismissed the suit. 


6. Mr. Chakravorti, the learned 
Advocate for the appellant-husband, sub- 
mits that the learned Court below decid- 
ed issue No. 3 correctly and held that the 
respondent wife was pregnant at the time 
of marriage by some person other than 
the petitioner. But the learned Court 
below in deciding issues Nos. 1, 5 and 6 
arrived at a wrong conclusion and held 
that the petitioner husband was not en- 
titled to a decree of nullity as the pro- 
ceeding had not been instituted within 
one year from the date of marriage. Mr. 
Chakravorti submits that the learned Ad- 
ditional District J udge took an erroneous 
view of law in coming to that conclusion. 
In view of the contention raised by Mr. 
Chakravosti it is necessary for us to see 
whether the learned Court below came to 
a wrong conclusion in holding that the 
petiticner husband was not entitled to a 
decree under Section 12 (1) (d) of the Act. 
Mr. Chakravorti strenuously tried to per- 
suade the Court to hold that under Sec- 
tion 23 (1) (d) of the Act, it is for the 
Court to grant a decree if there has not 
been any unnecessary or improper delay 
in instituting the proceedings. Mr. Cha- 
kravorti submits that in this case the de- 
lay of three years has been amply ex- 
plained and the rigidity of time limit of 
one year imposed by Section 12 (2) (b) 
(ii) stands tempered and mitigated by 
virtue of the enactment of the general 
provision contained in Section 23 (1) (d) 
of the Act. In this connection Mr. Chak- 
ravorti seeks assistence from the case of 
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S. v. R. reported in AIR 1968 Delhi 79. 
Bui that case was one which fell under 
the purview of Section 12 (1) (a) to 
which the bar of Section 12 (2) (b) (ii) 
was not attracted. Therefore, he can 
derive no assistance in support of his con- 
tention from that source. We also hold 
for reasons presently to be given that this 
argument that Section 23 (1) (d) is of help 
to him has no substance at all. 


7. Section 12 (2) (b) (ii) states: 
*12 (2) Notwithstanding anything con- 
tained in sub-section (1), no petition for 
annulling a marriage— 
_ (b) on the ground specified in Cl. (d) 
of sub-section (1) shall be entertained un- 
less the Court is satisfied— 


(ii) that proceedings have been in- 
stituted in the case of a marriage solem- 
nised before the commencement of this 
Act within one year of such commence- 
ment and in the case of marriages solem- 
nised after such commencement within 
one year from the date of the marriage.” 

8. Clause (d) of sub-section (1) of 
Section 12 referred to above says: 

“12 (1) Any marriage solemnised, 
whether before or after the commence- 
ment of this Act, shall be voidable and 
may be annulled by a decree of nullity 
on any of the following grounds. name~« 


(d) that the respondent was at the 
time of the marriage pregnant by some 
person other than the petitioner.” 

9. Admittedly the marriage in 
question had been solemnised on the 22nd 
of February, 1956 i.e. long after the 18th 
May 1955, when the Act came into force. 
Therefore, in order to succeed in avoid- 
ing the marriage on the ground of 
pregnancy of the respondent wife at the 
time of marriage by some person other 
than the petitioner it was incumbent upon 
and imperative for the petitioner-appel- 
lant to institute the proceedings within 
one year from the date of the marriage. 
Admittedly, the appellant-husband started 
the proceedings after waiting for three 
years. Therefore, Section 12 (2) (b) (ii) 
stands as a bar against the appellant-hus- 
band’s success in the proceedings. 

10. Now it is to be seen whether 
this bar can be got rid of by invoking the 
aid of Section 23 (1) (d). Section 23 (1) (d) 
says-—~ 

"23 (1) in any proceeding under this 
Act, whether defended or not, if the Court 
ig satisfied that— 

(d) there has not been any unneces- 
sary or improper delay in instituting the 
yroceeding then, and in such a case, but 
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not otherwise, the Court shall decree such 
relief. accordingly.” i 


11. This general provision in the 
Act is not intended to nullify and frus- 
trate the period of one year’s limitation 
imposed by Section 12 (2) (b) (ii) upon the 
suitor seeking relief under Section 12 (1) 
(d). Section 23 does not Intend to free 
the hands of the Court from the fetters 
of one year’s limitation which Section 12 
(2} (b) (ii) imposes in giving relief by hav- 
ing the marriage declared a nullity by a 
decree on the ground given in Section 12 
(1) (d). Any suitor who wants to avoid 
the marriage entered into by him on the 
ground given in Section 12 (1) (d) of the 
Act must start the proceeding within the 
time limit prescribed for that purpose by 
Section 12 (2) (b) (ii), There is no escape 
from it whatsoever. On the other hand 
Section 23 (1) (d) is there in the Act for a 
contrary purpose. It enables the Court 
to refuse relief to the suitor even when 
the suitor is under no bar of limitation 
and is otherwise entitled but has insti- 
tuted the proceedings after an unneces- 
sary and improper delay. For any case 
falling under, for example, Section 10 
or 13 there is no outward time-limit pres- 
cribed for presenting a petition. Even so 
a suitor is under obligation because of 
Section 23 (1) (d) to institute proceedings 
without unnecessary and improper delay. 
Therefore, what emerges from the above 
discussion is that Section 23 (1). (d) enables 
the Court to refuse relief to late Latifs 
even under other sections kept free from 
the bar of limitation, should they anproach 
Court after unnecessary and improper 
delay. Anyway, as in our view Section 12 
(2) (b) (Gii) creates an absolute bar, the ap- 
pellant-husband who instituted the pro- 
ceedings after three years from the date 
of marriage cannot get any relief under 
Section 12 (1) (d) of the Act, no matter 
what explanation, good, bad or indiffe- 
rent, he puts forward to explain the delay. 
Since the appellant is not entitled to any 
relief under Section 12 (1) (d) of the Act, 
it is futile for us to enter into the ques- 
tion whether or not the respondent wife 
was pregnant on the date of marriage by 
a person other than the appellant before 
us. The Court below need not have enter-~ 
ed into an enquiry on this point as the 
enquiry whatever its result was a superas 
fluity and of no consequence for the pur- 
pose of coming to a decision whether or 
not the petitioner husband was entitled 
to relief under Section 12 (1) (d) of the 
Act. - In our opinion uncalled for enquiry 
or unnecessary investigations in’ matri- 
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monial.. suits ought . to be -scrupulously 
avoided because an unnecessary finding 
may come to stand in the way of re- 
conciliation of rapprochement that may 
be effected or hoped for. 


12. The learned Additional District 
Judge rightly held that Section 5 of the 
Limitation Act was of no help to the peti- 
tioner husband in view of the provision 
contained in Section 29 (3) of the Limita- 
tion Act. Mr. Chakravorti does not con- 
tend before us that Section 5 of the Limi- 
tation Act can rescue the petitioner from 
the position he has placed himself in. 
Hence the appellant husband can claim 
o under Section 12 (1) (d) of the 

ct, 


oO R. In the Court below the peti- 
tioner-appellant sought relief inter alia 
on the ground of desertion by the wife. 
The learned Court below rightly pointed 
out in its judgment the specific evidence 
on the point to show that if there was a 
case of desertion at all then the offending 
party was the petitioner husband himself 
and not the respondent wife. Since this 
ground is not canvassed before us in ap- 


,peal we need only say that the learned 


Court below correctly held that the fac- 
tum of desertion was not established 
within the ambit of Section 10 (1) (a) of 
the Act and the petitioner-appellant was 
not entitled to any relief on that score. 

14, Similarly, in this Court the 
contention that the respondent wife was 
living in adultery is not pressed. The 
learned Court below after adequate ana- 
lysis of the evidence rightly held that 
there was no evidence to lead the Court 
to the conclusion that the respondent wife 
was living in adultery. Hence on this al- 
legation too the Court below rightly held 
that the petitioner-appellant was not en= 
titled to any relief. 


15. Before us Mr. Chakravorti 
contends that as the respondent wife was 
guilty of having sexual intercourse with 
a person other than her husband, the ap- 
pellant husband was entitled to relief 
under Section 10 (1) (f) of the Act. It ap- 
pears from the record that this conten~ 
tion was not at all raised in the Court 
below and no argument was advanced in 
this behalf there. Before us, Mr. Chakras 
vorti contends that since the evidence is 
sufficient on record to prove this allegan 
tion, the petitioner-appellant should be 
granted a decree for judicial separation 
on that ground. In this connection to 
support his contention that fresh ground 
can be urged in appeal if evidence was on 
record, Mr. Chakravorti relies upon a 
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case reported in AIR 1969 Mad 235; Dr. 


. H. D.. Vira Raddi v. Kistamma,: and draws . 


our attention to -certain ‘observation. made 
by Rama Prasada Rao, J., who delivered 
a separate but concurrent judgment. We 
do not, nor does Mr. Bhattacharya the 
learned advocate for the respondent wife, 
dispute that proposition of law. Bearing in 
mind that this is a new contention raised 
before us we shall proceed to consider 
whether the allegation of the respondent 
wife’s having sexual intercourse with a 
person other than the husband after the 
solemnisation of the marriage is estab- 
lished or not. Though allegation of adul- 
terous conduct of the respondent wife 
after the marriage is made in para. 8 of 
the petition, there is no particular of the 
alleged offence given. The allegation 
made in para. 8 of the petition was tra- 
versed by the respondent wife in para. 13 
of her written statement as false and 
baseless. To come to the evidence on the 


point the petitioner-appellant who was. 


examined as witness No. 8 for the peti- 


- *tioner stated in his examination in chief, 


“I came to know afterwards that 
’Mrinmayee continued to mix with Ranjit 
-~ and another relation of her’s. His name 
was Subhash who was being called Sejda 
by Mrinmayee.” 

16. This statement is no evidence 
being in the nature of a hearsay. The 
petitioner-appellant did not disclose the 
source of his knowledge nor anything 
about the time when he gained that know- 
ledge. Therefore, it is not a statement 
which can be relied upon. But on cross- 
examination he improved matters by say- 
ing, ` 

“I only saw Ranjit and Subhash to 
roam about with Mrinmayee during 
nights on several days. I have seen 
Ranjit to lie down in a room in the 
father’s house of Mrinmayee in the same 
bed with Mrinmayee. This I saw from 
outside the house.” 

17. This is a clear improvement. 
For the first time the petitioner-appellant 
` claimed to have seen with his own eyes 
from outside the house of his father-in- 
law, Ranjit lying down in the same bed 
with Mrinmayee inside a room of her 
father’s house at Naihati. Such a vital 
information of which it seems the peti- 
tioner-appellant was in possession was 
not disclosed in his petition.and it was 
kept withheld even during his examina- 
tion-in-chief, This precious piece of evi- 
dence inspires no confidence. The peti- 
- tioner-appellant was a resident of Salkia. 
When and for what-purpose he went to 
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Naihati, from where and at what hour 
he saw thè two respondents lying in the 
same bed are matters not disclosed. Had 
the story been a’ true one such a vital 


‘weapon in the armoury of the petitioner 


would have certainly found a launching 
at the time the petition was drafted and/or 
the petitioner was examined by his own 
advocate. Hence this statement is no 
more than a broken reed for the purpose 
of reliance. P. W. 4 stated, 


“I have seen Ranjit to move about 
with Mrinmayee even. after Mrinmayee’s 
marriage. I have seen her to move about 
with Ranjit.” 


18. This witness admittedly lives 
at a distance of about one mile from the 
house of Mrinmayee’s father. P. W. 3 on 
the other hand stated, 


“Ranjit left the house of Mrinmayee’ s 
father just after Mrinmayee’s marriage 
after a quarrel with Mrinmayee’s father. 
After that I have never seen Mrinmayee 
to mix with Ranjit.” 

19. This witness lives just outside 
the house of Mrinmayee’s father. There- 


‘fore, if Mrinmayee was moving about with 


Ranjit and if Ranjit was.a frequenter of 
the house of Mrinmayee’s father at the 
time when Mrinmayee was there after 
marriage, then P. W. 3 being a close 
neighbour had much better opportunity 
to see and observe the goings on and not 
P. W. 4 who lives quite a distance away. 
Moreover, when asked on cross-examina- 
tion P. W. 4 could not give any date or 
the month regarding the alleged move- 
ment of Mrinmayee with Ranjit. The 
evidence of P. W. 3 which we have no 
reason to disbelieve knocks the. bottom of 
the story that Ranjit was seen in the vici- 
nity of her father’s house even after 
Mrinmayee’s marriage not to speak of his 
lying in the same bed. Hence, the allega- 
tion that the respondent wife committed 
adultery with any one remains utterly 
unproved. We have already said that this 
is a fresh ground urged to prop up the 
appellant’s case in this Court; but on 
analysing the evidence on record we find 
it hopelessly unreliable and inadequate to 
substantiate the allegation of any act of 
adultery. Therefore, the appellant is not 
entitled to any relief on the ground of 
adultery. 

20. The next ground upon which 
relief in the form of judicial separation is 
sought for in this Court is the ground of 
cruelty under Section 10 (1) (b) of the Act. 
This toois a ground canvassed for the first 
Let us now turn to | 
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Y. K. Sabharwal, for Petitioner; M. 

L. Bhargava, for Respondent. 
ORDER :— This revision petition has 
been filed under Section 25 of the Provincial 


Small Cause Courts Act, by the Union of 


India, defendant, against the order of Mr. 
H. K. S. Malik, Additional Judge, Small Cause 
Court, dated 2nd December, 1970, by which 
the learned Judge has pronounced the judg- 
ment against the defendant petitioner on its 
failure to file the written statement within the 
time allowed by the court and the suit has 
been decreed for a sum of Rs. 325/- with 
costs. 

2. Mr. Y. K. Sabharwal, counsel for 
the petitioner, has in this revision assailed the 
legality and validity of the order and decree 
of the court below. The material facts of 
the case are that the plaintiff respondent in- 
stituted a suit for recovery of Rs. 325/- on 
the ground that the consignment had been 
booked by Railway to Delhi on 4th May, 
1968 and there was short delivery resulting in 
the loss to the respondent for which the 
respondent held the Union of India, as own- 
ing the Railways concerned, to be liable. The 
suit was filed on 15th May, 1970 and was 
registered and summons for final disposal 
were issued to the defendant for 10th August, 
1970. On that date the attorney of the de- 
fendant appeared and sought time to file the 
written statement, which was allowed and the 
case was adjourned to 10th September, 1970. 
On that date the defendant through its at- 
torney asked for further time to file the 
written statement which was again allowed 
and the case was adjourned to 13th October, 
1970. On that date again the defendant stat- 
ed that the written statement was not ready. 
Then the court granted a last opportunity to 
file the written statement and adjourned the 
case to 11th November, 1970. On the said 
date the written statement was again not filed. 
The court passed the following order: 

‘Written statement not filed. Adjourn- 
ment prayed. Last opportunity is granted to 
the defendant for filing the written statement 
on 2nd December, 1970 subject to payment 
of Rs. 15/- as costs.” 


Then the case came up on 2nd December, 
1970. The defendant again did not file any 
written statement and it sought further ad- 
journment, The court found that there was 
absolutely no ground for further adjournment 
and then it proceeded to decide the case under 
Order 8, Rule 10 of the Code of Civil Pro- 
cedure and held that the allegations in the 
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plaint made out a case for grant of a decree 
for Rs. 325/- in favour of the plaintiff for 
short delivery of one bag of Good Katira 
and the failure of the defendant to file a 
written statement amounted to an admission 
of the facts alleged in the plaint. Accord- 
ingly the suit was decreed. It is significant 
that no evidence of any kind, ex parte or 
otherwise, was recorded by the court. 

3. The Union of India has filed this 
tevision and the main ground is that the 
court ought to have allowed the defendant 
a further opportunity to file the written state- 
ment. I find that there is no substance in 
this grievance. The court has allowed suf- 
ficient time and opportunity to file the written 
Statement from 10th August to 2nd Decem- 
ber, 1970 and had even in spite of two op- 
portunities, given a last opportunity on pay- 
ment of costs. The conduct of the defendant 
was certainly contumacious and the court was 
fully justified in refusing any further adjourn- 
ment to file the written statement. The court 
was, therefore, entitled to proceed ex parte 
against the defendant. 


4. The court below has, however, 
fallen into an error of law in applying the 
provisions of Rule 10 of Order 8 of the Code 
and pronouncing the judgment. Rule: 10 reads 
as follows: 

“Where any party from whom a written 
statement is so required fails to present the 
same within the time fixed by the Court, the 
Court may pronounce judgment against him, 
or make such order in relation to the suit as 
it thinks fit.” 

The requirement of filing a written statement 
from any of the panties is contained in R. 9, 
the material portion of which is to the effect 
that the court may at any time require a writ- 
ten statement or additional written statement 
from any of the parties and fix a time for 
presenting the same. Apart from the provi- 
sions contained in Rule 9, the provision of 
Rule 1 of Order 8 also provides that the 
defendant may, and, if so required by the 
court, shall at or before the first hearing or 
within such time as the court may permit, 
present a written statement of his defence, 
The condition precedent for proceeding under 
Rule 10, therefore, is that the court must re- 
quire the defendant to file the written state- 
ment and if on being so required the de- 
fendant fails to comply with the order withi 

the time allowed, the court has been given 
the power to pronounce the judgment against 
him. The power in R. 10 can as well be ex- 
ercised against any of the parties if the court 
coe upon it to file an additional written state- 
ment. 














to an order by the court requiring the de- 
fendant to file the written statement. Thi 
legal position is not disputed by either of the 
counsel and it is amply supported by autho- 
tities. Rule 10 of Order 8, therefore, do 
mot apply to the circumstances of the i 
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case. The court had, therefore, no jurisdic- 
tion to pronounce the judgment against the 
defendant. 


5. In view of my finding that the 
court had no jurisdiction to pronounce the 
judgment against a party by way of penalty 
a power - which is specified in Rule 10 of 
Order 8, and compares with the power under 
Rule 4 of Order 10 of the Code it follows 
that after refusing opportunity to the defend- 
ant to file the written statement, the court 
must proceed to hear evidence in the suit ex 
parte. 


Mr. Bhargava has supported the observa- 
tion of the court below that the failure of 
the defendant to file the written statement 
amounted to admission of the facts alleged 
in the plaint. In my opinion, this observa- 
tion of the court is not correct. Probably the 
court had in view the provisions of Rule 5 
of Order 8 of the Code, which provide that 
every allegation of fact in the plaint, if not 
denied specifically or by necessary implication, 
shall be taken to be admitted except as 
against a person under disability, provided 
that the court may in its discretion require 
any fact so admitted to ‘be proved otherwise 
than by such admission. This provision, 
however, does not apply to a case where a 
written statement has not been filed. The 
reason for the rule is obvious. The provisions 
of Order 8 require the defendant to deny 
each allegation of fact contained in the 
plaint specifically or by-necessary implication 
and the defendant has been prohibited from 
evasively denying the allegations of fact, but 
he is required tO answer the points of sub- 
stance directly. As a penalty for the defend- 
ant in not observing this rule of Jaw, a provi- 
sion has been made that what the defendant 
does not deny for denies evasively) would be 
deemed to be admitted. But, if a defend- 
ant does not file a written statement at all, 
there is no justification for holding that the 
defendant has not specifically denied or not 
admitted in -his pleadings any allegation of 
fact contained in the plaint. The position 
in such a case is substantially similar to the 
one where the defendant does not appear. It 
has not been disputed by the counsel for the 
parties that if the cefendant does not appear 
at all, the court is not empowered to hold 
-that the allegations in the plaint would be 
deemed to be correct and so a decree could 
follow except to the extent specifically pro- 
vided by the law, e.g. Order 37, Rule 2 of 
the Code. In the absence of a specific pro- 
vision to that effect, the plaint and the allega- 
tions contained therein do not constitute any 
evidence on the basis of which the court can 
act and the court is bound to decide the case 
on the proved evidence produced before it. 
It was, therefore, necessary to record ex 
parte evidence on behalf of the plaintiff. The 
view that I have taken finds support from a 
Division Bench authority of the High Court 
‘of Punjab, reported as M/s. Hardyal Chaman 
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Lal v. Union of India, AIR 1969 Punj and 
Har 329. The Division Bench observed that 
Rule 5 of Order 8 of the Code of Civil Pro- 
cedure did not apply to a case where no 
written statement has been filed. In taking 
this view the Division Bench followed the 
authorities, which have also been brought to 
my notice, viz. Gopinath v. Syed Pathrtu, AIR 
1953 Hyd 166 and Bhageran Rat v. Bhagwan 
Singh, AIR 1962 Pat 319. To these may be 
added a decision of Untwalia, J. in Siai Sinha 
V. Shivadhari Sinha, AIR 1972 Pat 81, besides 
Tahsil Co-operative Agricultural Association 
v. Union of India, AIR 1968 Madh Pra 185; 
Smt. Phuljhari Devi v. Mithai Lal, AIR 197] 
All 494; L. Subramania Iyer v. R. H. 
Hitchcock, AIR 1925 Mad 950 and A. K. 
Moopan v. A. Karupana, AIR 1928 Rang 
261. A contrary view has been taken in two 
authorities, reported as Shriram Surajmal v. 
Skriram Jhunjhunwala, AIR 1936 Bom 285 
and Timber Pvt. Ltd. v. Chandu Lal, AIR 
1564 J & K 58. For the reasons given in 
AIR 1969 Pamj and Har 329, I am, with 
greatest respect, unable to agree with the 
views expressed in Bombay and Jammu and 
Kashmir cases. J, therefore, hold that failure 
of the defendant to file the written statement 
does not raise the presumption that the de- 
fendant admits all the allegations contained in 
the plaint and so the allegations of the plain- 
tif must be deemed to be correct. The court 
is not entitled to act on the allegations of 
the plaint and it must act on the proved evi- 
dence before it. Under the circumstances, 
the court below has erred in passing the 
decree without recording evidence. 


6. As a result, I allow the revision 
and set aside the decree of the court below. 
The case is now remanded to the court below 
from the stage it existed on 2nd December, 
1970. ‘The order of the court refusing the 
defendant any further opportunity to file the 
written statement is not disturbed. The plain- 
tif will, however, produce his evidence and 
prove his claim before the court. The costs 
cf this revision will abide by the result of 
the suit. 

7. The parties are directed to appear 
before the court below on 6th October, 


1975. 
Revision, allowed. 
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clause (ii) — Employees holding posts in dif- 
ferent categories — Seniority inter se — Prim- 
ciples, 

The true meaning of the Explanation to 
Rule 6 read with Schedules I and I of the 
Delhi High Court (Staff) Seniority Rules 
(1971) is that when fixing the inter se senio- 
rity of employees holding posts in different 
categories, it is their length of service either 
in the category of the equated post or in 
the category of the posts specified in the Sche- 
dule as equal status posts that can be includ- 
ed. The explanation cannot be construed so 
as to permit an employee to include the 
period of service in a lower category post 
specified in Schedule I for determining his 
seniority in the higher category of post in 
Schedule II since it would be in conflict with 
the main Rule 6 which provides that inter-se 
seniority will be determined only on the basis 
of continuous length of service in the cate- 
gory concerned. (Para 14) 


Petitioner who was appointed as a Clerk 
in the Punjab High Court was promoted as of- 
ficiating Senior Translator on 15-9-1960. He 
was confirmed as Senior Translator on 1-4- 
1964. Further he having passed the requisite 
examination, the petitioner was appointed as 
officiating Reader from 29-1-65 in the Punjab 
High Court. The respondent was appointed 
as an Officiating Judgment Writer on 22-8- 
1961 and he also having passed the requisite 
examination, was appointed as officiating 
Reader in the Punjab High Court on 23-11- 
1965. On Delhi High Court coming into ex- 
istence on 31-10-1966, the services of respond- 
ent were transferred on deputation to Delhi 
High Court as officiating Reader. The peti- 
tioner was also transferred on deputation to 
Delhi High Court as officiating Reader with 
effect from 11-1-1967. On 11-5-1971, the 
Chief Justice of Delhi High Court framed, 
under Article 229 of the Constitution, the 
Delhi High Court (Staff) Seniority Rules, 
1971. In the Common Seniority List prepar- 
ed for the category of Readers, the respond- 
ent was shown as senior to the petitioner, 
The petitioner challenged the seniority list. 


Held that the period for determining 
continuous length of service of the petitioner 
in the category of Readers would start from 
January 29, 1965 while that of respondent 
No. 5 from November 23, 1965. ‘The peti- 
tioner thus had obviously a greater length 
of service in the category of Readers than 
the respondent according to the main Rule 6, 
without recourse to the Explanation or the 
first proviso thereof. (Para 15) 

Held further that assuming that the Ex- 
planation to Rule 6 applied to the case, the 
first proviso to Rule 6 of the Dethi Rules, 
which was a substantive provision in itself, 
qualified the Explanation and its language 
made it plain that it was intended to have an 
operation more extensive than that of the 
Explanation to which it immediately followed, 
As the petitioner, was senior to respondent 
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in the category of Readers in the Punjab 
High Court, according to the first proviso to 
Rule 6, their inter se seniority had to remain 
the same so long as they continued to work 
in Delhi High Court in the same category. 
(Para 17) 
Cases Referred: Chronological Paras 
1975 Lab IC 1250 = (1975) 2 Serv LR 313 
(Delhi) 6 
ILR (1974) 1 Delhi 172 27 
B. N. Kirpal, for Petitioners; S. S. Dalal 
(for Nos. 1 and 2) and B. Dutta (for Nos. 
5, 6 and 7), for Respondents. 


S. N. SHANKAR, J.:— The principal 
question involved in this writ petition 
is as to the correct meaning of the 
Explanation to Rule 6 of the Delhi High 
Court (Staff) Seniority Rules, 1971 (herein- 
after called the “Delhi Rules”) and the first 
proviso thereof read with Schedules I and I 
of the Rules. As the questions involved were 
important and likely to affect service condi- 
tions of the staff of this High Court, the 
case was referred to this Full Bench. 


2. On December 1. 1950, petitioner, 
B. K. Jhamb, joined Punjab High Court as 
a Clerk. On September 15, 1960 he was 
promoted as Officiating Senior Translator in 
the grade of Rs. 150-10-300. On August 22, 
1961 Ram Chander, respondent No. 5, was 
appointed in the Punjab High Court as Of- 
ficiating Judgment Writer. On April 1, 1964 
petitioner was confirmed as Senior Translator 
in the grade of Rs. 150-10-300 but respond- 
ent No. 5 was then not confirmed. On 
November 7, 1964, the pay-scales of Personal 
Assistants and Judgment Writers in the Pun- 
jab High Court were revised by the Gov- 
ernment of Punjab from Rs. 150-10-200/10-300 
with special pay of Rs. 30/- per month to 
Rs, 250-20-450. In October/November, 1964 
Punjab High Court held an examination to 
Select candidates for appointment to the post 
of Readers. Both petitioner and respondent 
No. 5 appeared in this examination and were 
successful securing equal number of marks. 
A list of 16 successful candidates was pre- 
pared as a result of this examination in which 
the petitioner was at serial No. 6 and res- 
pondent No. 5 at serial No. 7. Rule 16 of 
the Punjab Rules provided that the list of 
candidates for the post of Readers should 
contain not more than eight names in the 
order of merit. The question then arose as 
to how the appointments from amongst the 
successful candidates in the list were to be 
made — whether on the basis of their merit 
in the examination or on the basis of their 
previous seniority. The matter was referred 
to a Committee of H. R. Khanna, J. (as His 
Lordship then was) and D. K. Mahajan, J. 
The Committee submitted its report. On 
March 9. 1965, Chief Justice of Punjab High 
Court accepted the recommendations of the 
Committee. 


3. In the meantime, on January 29, 
1965 petitioner was appointed as Officiating 
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Reader. On November 23, 1965, respondent 5 
was also appointed as officiating Reader in 
the Punjab High Court. 


4. On October 31, 1966, Delhi High 
Court came into existence. On the same 
day, the services of respondent No. 5 were 
transferred on deputation to Delhi High Court 
as Officiating Reader. On January 11, 1967 
petitioner also came on deputation to Delhi 
High Court as officiating Reader. On May 
11, 1971 in exercise of powers conferred 
under Article 229 of the Constitution of 
India, the Chief Justice of Delhi High Court 
framed the Delhi High Court (Staff) Seniority 
Rules, 1971 (hereinafter called the “Delhi 
Rules”). The Chief Justice of Punjab and 
Haryana High Court, by order dated March 
29/1st April, 1971 promoted respondent No. 5 
to the post of Private Secretary substantive 
(provisional) with effect from February 27, 
1970. Delhi High Court on July 12, 1971 
circulated a tentative seniority list of Readers 
and invited objections to the list. In this 
list, the petitioner was shown junior to res- 
pondent No. 5. On July 22, 1971 the peti- 
tioner filed objections to the tentative list 
which were rejected and final seniority list 
dated May 8, 1972 in the category of Readers 
was prepared. In this final list, the petitioner 
was shown at No. 3 while respondent No. 5 
was shown at No. 2. Both the petitioner and 
respondent No. 5 were thereafter confirmed 
as Readers in Delhi High Court on May 8, 
1972 in the same order as shown in the senio- 
rity list. 

5. The prayer of the petitioner in this 
writ petition is that the seniority list of 
Readers dated May 8, 1972 be quashed as 
violative of the Delhi Rules and a writ, order 
or direction in the nature of mandamus be 
issued directing re-fixation of the seniority of 
the petitioner in accordance with law. 


6. Respondents impleaded in the ori- 
ginal petition were Hon’ble the Chief Justice 
of Delhi High Court, Registrar of Delhi High 
Court, Hon’ble the Chief Justice of Punjab 
and Haryana High Court, Registrar of Pun- 
jab and Haryana High Court as respondents 
1 to 4 respectively and Ram Chander, afore- 
said, as respondent No. 5. After the filing 
of the petition, it transpired that along with 
the impugned list of Readers, a joint seniority 
list had also been prepared by Delhi High 
Court on the same date in respect of the 
Superintendents, Readers and Private Secre- 
taries. The correctness of this list was suc- 
cessfully assailed by another employee in 
C. W. No. 990 of 1973 decided on 24-2-1975 
= (Reported in 1975 Lab IC 1250) (Delhi) 
with the result that a revised joint seniority 
list of Superintendents, Readers and Private 
Secretaries was prepared according to which 
in addition to respondent No. 5, Shri S. B. 
Vohra and Shri S. L. Nayyar were 
also shown as senior to the petitioner. 
The petitioner accordingly moved an ap- 
plication under Order 1, Rule 10 and 
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Order 6, Rule 17 for permission to amend 
the writ petition to implead these persons as 
they were likely to be affected by the decision 
of this writ petition. By order dated July 17, 
1975 this application was accepted and the 
petitioner filed the amended writ petition 
impleading Sarvshri S. B. Vohra and S, L. 
Nayyar as respondents 6 and 7. 

7. The case of the petitioner, in sub- 
Stance, is that he was senior to respondent 
No. 5 in Punjab as Reader and his seniority 
as such had been determined as a fact by the 
Punjab High Court. Ja the alternative, he 
contends that the list of seniority framed in 
the said High Court in accordance with R. 25 
read with Rule 6 (c) of the High Court Esta- 
blishment (Appointment and Conditions of 
Service) Rules, 1952 (hereinafter called the 
“Punjab Rules”) in which the petitioner rank- 
ed senior to respondent No. 5 was all through 
acted upon in the said High Court and, there- 
fore, the petitioner was entitled to be ranked 
senior to respondent No. 5, according to the 
first proviso to Rule 6 of the Delhi Rules. 
It has further been maintained that even with- 
out the proviso the petitioner has greater 
length of service in the category of Readers 
and as such is senior to respondent No. 5, 
according to main Rule 6 without the aid of 
the proviso. 


8. In the counter-affidavit filed on 
behalf of respondents 1 and 2, it is denied 
that inter se seniority of the petitioner and 
respondent No. 5 was ever determined by the 
Punjab and Haryana High Court. It is main- 
tained that as respondent No. 5 held the 
post of Personal Assistant to Judges in the 
Punjab and Haryana High Court with effect 
frem November 7, 1964 he was entitled to 
the inclusion of his period of service with 
effect from this date in calculating his total 
length of service for purposes of the main 
Rule 6 because of the Explanation and Sche- 
dules I and If to the Rule and as the peti- 
tioner was appointed Reader in the Punjab 
High Court only on January 29, 1965, res- 
pondent No. 5 was senior to the petitioner 
and was rightly shown as such in the impugn- 
ed seniority list. The second ground urged 
is that the petitioner and respondent No. 5 
were confirmed in the post of Readers on 
the establishment of this Court on the same 
day i.e. May 8, 1972 by the same order 
along with the other officers and as in the 
order of confirmation the name of respond- 
ent No. 5 was at serial No. 3 while that of 
the petitioner at serial No. 6, according to 
Rule 4 of the Delhi Rules, respondent No. 5 
had to be ranked senior to the petitioner. - It 
is also stated in para 2 of the counter that 
even as unconfirmed employees, the Hon’ble 
Chief Justice of this Court had determined 
that respondent No. 5 was senior to the peti- 
tioner. This determination, it was, however, 
conceded during arguments by Shri Dalal, 
learned counsel appearing for respondents 1 
and 2, was no other than the seniority as 
reflected in order of confirmation so that this 
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plea is not a ground in addition to the~second 
ground set out above. 

5. Respondent No. 5 in his counter 
has also denied that his seniority vis-a-vis 
the petitioner was ever determined by the 
Punjab High Court. His contention is that 
while the petitioner was working as senior 
Translator in the grade of Rs. 150-10-300, he 
was working as Judgment Writer/Personal 
Assistant to the Judges in the Punjab High 
Court in the higher scale of pay of Rupees 
150-10-300 plus special pay of Rs. 30/- which 
scale of pay was further revised on Novem- 
ber 7, 1964 to Rs. 250-20-450, so that while 
the ‘petitioner continued to work as Senior 
Translator, he worked on a higher scale of 
pay and as such was senior to the petitioner. 
Assuming, without admitting, that Rule 6 of 
the Delhi Rules applies, respondent No. 5 
maintains that he was entitled to seniority 
above the petitioner by reason of his length 
of service as Judgment Writer/Personal Assis- 
tant in the Punjab and Haryana High Court, 
according to Rule 6 read with the Explana- 
tion. He further maintains that he was con- 
firmed in the Punjab and Haryana High 
Court with effect from February 27, 1970 in 
the pay-scale of Rs. 450-800 while the peti- 
tioner was then a confirmed employee in the 
lower scale of Rs. 150-300 and for this reason 
also he is senior to the petitioner. 


10. Shri Kirpal, learned counsel 
for the petitioner, to start with, con- 
tended that the seniority of the peti- 
tioner vis-a-vis respondent No. 5 had 
been determined by the Punjab High 
Court and the petitioner was ranked senior 
to respondent No. 5. In support of this sub- 
mission he referred us to the report of the 
Committee constituted of H. R. Khanna, J. 
(as His Lordship then was) and D. ; 
Mahajan, J., accepted by the Chief Justice of 
Punjab and Haryana High Court vide his 
endorsement dated March 9, 1965 reading 
“I agree”. The learned counsel argued that 
this endorsement read with the subsequent 
seniority list was prepared by the Office in 
which the petitioner was shown as senior to 
respondent No. 5 proves that the Punjab High 
Court had determined the, seniority of the 
petitioner. The argument does not stand 
scrutiny. We have already set out the cir- 
cumstances under which the Committee was 
appointed. The Committee had to decide 
whether out of the list of sixteen selected can- 
didates, drawn up in the order of merit as a 
result of Readers’ examination held in Octo- 
ber/November, 1964, the appointments had 
to be made on the basis of merit or on the 
basis of the previous seniority of the selected 
candidates. On February 27, 1965 the Com- 
mittee gave its report and recommended that 
the 16 selected candidates be split up into two 
sroups—the first group to consist of the first 
batch of 8 candidates while the second group 
was to consist of second batch of eight can- 
didates. “At first”, the report said “the can- 
didates out of the first group should be ap- 
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pointed in accordance with their seniority, and 
after all the candidates in the first group have 
been appointed, candidates from the second 
group should be appointed in order of senio- 
rity”. The Committee decided nothing more 
than this. It is to this principle, that the ap- 
pointments of the selected candidates had to 
be made on the basis of their seniority and 
the sixteen selected candidates be split up in 
two groups of eight each, that the learned 
Chief Justice of the Punjab High Court agreed 
by his endorsement dated 9th March, 1965. 
As a follow-up to the acceptance of this prin- 
ciple by the Chief Justice, a list of seniority 
was drawn up by the office of the Punjab 
High Court. The first group, as we have 
said, included the petitioner as well as res- 
pondent No. 5. According to the office note 
dated August 18, 1966 of the Punjab High 
Court file (copy Annexure ID in the gradation 
according to office seniority, the petitioner 
was placed at No. 4 while respondent No. 5 
at No. 8. . According to the “tentative senio- 
rity list of Reader candidates” on page 97 of 
the file against the name of the petitioner at 
serial No. 4 it was mentioned that he held 
the substantive post of Senior Translator to 
which he was appointed on September 15, 
1960 and confirmed on April 1, 1964 and that 
his date of appointment as Reader was Janu- 
ary 29, 1965. Against the name of respond- 
ent No. 5 at serial No. 8 it was stated that 
he held no substantive post and that he was 
Officiating PA/Judgment Writer with effect 
from August 22, 1961 and that he had been 
appointed Reader on November 23, 1965 It 
is true that this list of seniority was repeated 
again and again in the office notings 
on the basis of records and no chal- 
lege has been raised before us that the facts 
on the basis of which the reports were made 
are wrong (except that the office notes do 
not create any right in favour of the peti- 
tioner for the purpose of determining senio- 
rity) but though this data may be relevant to 
see how the matters factually stood in Punjab 
qua the inter se seniority of the petitioner 
and respondent No. 5, there is nothing to 
show that the list so prepared by the office 
were finally approved by the authority com- 
petent to do so to amount to determination 
of seniority by the Punjab High Court. Ac- 
cording to Rule 26 of the Punjab Rules, this 
determination could be made only by the 
Registrar of the Court specially empowered 
or where the Registrar is not so empowered 
by the Judge in-Oharge of the Office or by 
the Chief Justice. There is no determination 
by any of these prescribed authorities. 


11. Annexure X which is a copy of 
a letter dated November 14, 1972 from the 
Deputy Registrar (Administration) High Court 
of Punjab and Haryana ‘to the Assistant Re- 
gistrar of this Court in answer to a letter of 
this Court on the subject of seniority of the 
petitioner qua respondent No. 5 finally clin- 


ches the matter. It reads as under: 


en 
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“Subject: Seniority of Sarvshri B. K. 
Jhamb and Ram Chander as 
officiating Readers. 

Sir, 


I am directed to refer to your endt. No. 
7884/Estt. dated the 17th August, 1972, on 
the above subject and to say that the seniority 
of Sarvshri B. K. Jhamb and Ram Chander 
was never fixed by this Court prior to their 
transfer to Delhi High Court, and the ques- 
tion of fixing their seniority inter se by this 
Court at this stage does not arise. However, 
as the facts stand on the records of this 
Court Shri B. K. Jhamb was on the establish- 
ment of this Court since 1950 and his name 
was at No. 158 of the Final Joint Seniority 
List whereas Shri Ram Chander joined this 
Court in the year 1961 and his name does 
not appear in that List which was prepared 
according to the positicn as it stood in the 
year 1956. In the competitive examination 
for the post of Reader also Sh. Jhamb got 
6th position and Shri Ram Chander got 7th 
position in the order of merit. 


Yours faithfully, 
~ Sd/- I. Parshad 
Deputy Registrar (Admn).” 
12. Thus the petitioner’s contention 
that his seniority vis-a-vis respondent No. 5 
had been determined by the Punjab High 
Court is not correct. 


13. What then follows? At the time 
of joining the Delhi High Court both the 
petitioner and respondent No. 5 were officiat- 
ing Readers i.e. unconfirmed employees in 
the category of Readers. Inter se seniority 
of unconfirmed emplcayees of the Court is 
governed by Rule 6 of the Delhi Rules read 
with Schedules I and II. The Rule and the 
Schedules read as under: 


“6 Inter se seniority of unconfirmed 
employees in different categories of the staff of 
the High Court shall be determined on the 
basis of continuous length of service render- 
ed by them in the category concerned both 
in the parent organisation as well as in the 
High Court. 

Explanation: The continuous length of 
‘service in the category concerned shall in- 
clude any service rendered by the employees 
on an equated post or in the equal status 
post or in an officiating or temporary capa- 
city on a post in a higher category in the 
High Court: 


Provided that inter se seniority of em- 
ployees recruited from the same source and 
who are working in the same category shall 
remain the same as in the parent organisa- 
tion : i 

Provided further that an employee pro- 
moted to the category concerned from a 
lower category on the basis of a competitive 
examination, shall rank senior to the em- 
ployees who were senior to him in the lower 
category but were subsequently promoted to 
the category concerned either as a result of 
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a subsequent competitive examination or 
otherwise.” 


SCHEDULE I. (See Rule 2). 
“Fquated posts 


i. Deputy Superintendent and Assistants. 

ii. Judgment Writers/Personal Assistants 
to Judges of Punjab and Haryana 
High Court (from 7-11-1964) and Pri- 
vate Secretaries to Judges. 

Schedule II. (See Rule 2). 

Equal Status Posts: 

(i) Principal, Private Secretary to the 

Chief Justice-cum-Assistant Registrar 

and Assistant Registrars. 

Superintendents, Readers and Private 

Secretaries to Judges. 

Librarian Junior Readers, Assistants, 

Senior Translators, Senior Stenogra- 

phers and Personal Assistants to Re- 

gistrar. 

Treasurer, Upper Division Clerks, 

Junior Translators, Junior Stenogra- 

phers and Personal Assistants to 

Deputy Registrar. 

(v) Lower Division Clerks and Res- 
torers.”’ 


14. The substantive part of Rule 6 
of the Delhi Rules provides that inter se 
seniority of unconfirmed employees is to be 
fixed in different categories, in other words, 
category-wise, on the basis of the continuous 
length of service rendered by them in the 
category concerned, both in the parent organi- 
sation as well as in the High Court. Em- 
phasis in the rule is on the expression “cate- 
gory concerned”. Explanation to the Rule 
sets out how the continuous length of service 
is to be worked out if the employees whose 
inter se seniority is to be fixed worked in 
different categories. According to the Ex- 
planation to Rule 6, this has to be done after 
taking into account the services rendered by 
them on the “equated posts” or the “equal 
status” posts which are specified in Schedules 
I and IL. The “equated posts” and the “equal 
status posts” have been specified separately 
in these Schedules. The expressions “equated 
posts” and “equal status posts” do not mean 
one and the same thing. They deal with dif- 
ferent and separate category of posts. In 
Schedule I, clause (i) is that of Deputy 
Superintendents and Assistants, clause (ii) that 
of Judgment Writers/Personal Assistants to 
Judges of Punjab and Haryana High Court 
with effect from November 7, 1964 and the 
Private Secretaries to Judges. Here, we are 
concerned with clause (ii) of Schedule I. The 
effect of clause (ii) read with the Explanation 
is that for calculating the total length of 
service of an employee in the category of 
Private Secretary the employee would be en- 
titled to the inclusion of the period of service 
rendered by him as Judgment Writer/Personal 
Assistant to Judges of Punjab and Haryana 
High Court from November 7, 1964. But 
the post of a Judgment Writer is not equated 
with the post of a Reader. This is because 


(ii) 
(iii) 


(iv) 
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Readers in Punjab formed a separate cate- 
gory. It was a promotion post. It is Sche- 
dule IF which deals with this category of 
posts. According to clause (ii) of Sch. H, 
the posts of Superintendents, Readers and 
Private Secretaries to Judges are made equal 
status posts, so that while calculating the 
total length of service in the category of 
Readers, the employees would be entitled, ac- 
cording to the Explanation, to the inclusion 
of the period of service, if any, rendered by 
them as Superintendents or Private Secretary. 
The true meaning of the Explanation read 
with Schedules I and II, therefore, is that 
when fixing the inter se seniority of employees 
holding posts in different categories, it is 
their length of service either in the category 
of the equated post or in the category of 
posts specified in the Schedule as equal status 
posts that can be included. This is clear by 
the use of the expression “or” between the 
“equated posts” and the “equal status posts” 
in the Explanation. This word “or” in the 
Explanation cannot be read to mean “and”. 
If the Explanation be construed to permit an 
employee to include the period of service in 
a lower category post specified in Schedule I 
for determining his seniority in the higher 
category post of Schedule I, it would be ia 
conflict with the main Rule 6, which pro- 
vides that inter se seniority will be deter- 
mined only on the basis of continuous length 
of service in the “category concerned.” 


15. Now turning to the facts of this 
case, both the petitioner and respondent No. 5, 
when they came from Punjab High Court, 
were officiating Readers in that High Court 
and joined this Court as such. The category 
in which their seniority has to be determined 
is that of “Readers”. In this category, the 
petitioner (after he had been confirmed in 
the Punjab High Court on 1-4-1964, as Senior 
Translator) was appointed as Officiating 
Reader on January 29, 1965. Respondent No. 
5 on this date held no substantive post in the 
establishment of the Punjab High Court. He 
was only an officiating judgment Writer and 
was promoted as Officiating Reader about ten 
months after the promotion of the petitioner 
i.e. on November 23, 1965. The period for 
determining continuous length of service of 
the petitioner in the category of Readers 
would thus start from January 29, 1965 while 
that of respondent No. 5 from November 
23, 1965. The petitioner thus has obviously 
a greater length of service in the category of 
Readers than respondent No. 5 according to 
the main Rule 6, without recourse to the 
Explanation or the first proviso thereof. 


16. The date of appointment of the 
petitioner as Reader in Punjab‘ High Court, 
on January 29, 1965 and as such his being 
senior to respondent No. 5 in the Punjab 
High Court, it may be noticed here, has not 
been challenged by respondent No. 5 either 
in this writ petition or at any other stage. 
On the contrary, it appears from the record 
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that respondent No. 5 was conceding this 
seniority of the petitioner in the Punjab High 
Court. This is borne out from the represen- 
tation dated April 29, 1965 made by res- 
pondent No. 5 after Punjab High Court had 
made certain appointments to the post of 


Readers in that Court after the examination 


of October/November, 1964, referred to 
above. On March 9, 1965, the Chief Justice 
of the Punjab High Court, it may be recal- 
led, as a result of the report of the Com- 
mittee of H. R. Khanna, J. (as His Lordship 
then was) and Mahajan, J., accepted the prin- 
ciple that appointments to the post of Rea- 
ders will be made in the order of seniority 
of the successful candidates in the first batch. 
Names of both, the petitioner as well as res- 
pondent No. 5, appeared in the first batch. 
Even though the petitioner was appointed an 
officiating Reader in January, 1965, respond- 
ent No. 5 was not so appointed. He, there- 
fore, made the above-referred representation 
dated April 29, 1965, part of which. relevant 
for the present purposes, reads as under: 

tT denaawe decid The Hon’ble the Chief Justice 
was pleased to agree with the suggestions 
made by the Examination Committee and 
passed orders that the first batch of candi- 
dates may be exhausted before any candidate 
from the second batch is appointed. From 
the first’ batch, Mr. B. B. Ahuja and myself 
still remain to be appointed as Readers al- 
though Messrs Satpal Singh and Narinder 
Nath who are junior to us in order of senio- 
rity from the first batch and Mr. Gurbachan 
Singh from the second batch have been ap- 
pointed as such ....... Gavin 
Respondent No. 5 here mentions the names 
of Satpal Singh and Narinder Nath only, and 
not of the petitioner, as persons junior to 
him in the order of seniority from the first 
batch and appointed as Readers. This, to our 
mind, is significant. Respondent No. 5 tried 
to explain it as an inadvertent omission on 
his part. The explanation cannot be accepted 
in the face of the material on record. Thus, 
according to the main Rule 6, the petitioner’s 
continuous length of service as a Reader is 
more than that of respondent No. 5 and the 
Explanation to the Rule does not come into 
the picture at all. 


17. There is another aspect of the 
matter. Assuming that the Explanation ap- 
plies to the instant case, the first proviso to 
Rule 6 of.the Delhi Rules, which is a sub- 
Stantive provision in itself. qualifies the Ex- 
planation and its language makes it plain 
that it was intended to have an operation 
more extensive than that of the Explanation 
to which it immediately follows. It provides 
that inter se seniority of employees recruited 
from the same source and who are working 
in the same category shall remain the same 
as in the parent Organisation. As the peti- 
tioner, in view of the facts already stated, 
was senior to respondent No. 5 in the cate- 
gory of Readers in the Punjab High Court, 
according to the first proviso to Rule 6; their 
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inter se seniority has to remain the same so 
long as they continue to work in this High 
Court in the same category. For this reason 
also, in our view, the petitioner is entitled to 
be ranked senior to respondent No. 5. 


18. It was urged on behalf of the res- 
pondents that the first proviso to Rule 6 
applied only to cases where inter se seniority 
of the employees had been fixed by the Pun- 
jab High Court. We are unable to agree. 
The proviso does not talk of any ‘determina- 
tion’. Seniority is the normal feature of ser- 
vice and it exists irrespective of the fact whe- 
ther it is determined or not. In the Punjab 
High Court, it is not denied, there was inter 
se seniority in regard to employees who were 
recruited to the category of Readers, even 
though it was not formally determined in the 
said Court prior to the petitioner and res- 
pondent No. 5 joining this High Court. The 
proviso operates to protect this seniority and 
its determination by the Punjab High Court 
is not a precondition for the operation of the 
proviso. 


19. Both, Shri Dalal, appearing for 
respondents 1 and 2, and Shri Dutta for res- 
pondent No. 5, urged that pay-scales of the 
posts of Personal Assistants/Judgment Writers 
in the High Court of Punjab were revised 
with effect from November 7, 1964 and by 
virtue of this revision the post of Judgment 
writer was upgraded and equated to the post 
of Readers with effect from this date. Re- 
ference in this connection was made to the 
letter dated November 7, 1964 from the Sec- 
retary to the Government of Punjab (Home 
Department) to the Registrar of the Punjab 
High Court, Chandigarh (copy filed on Te- 
cord). In para. 2 of this letter, it is stated : 

“The Governor of Punjab is pleased to 
revise the pay scale of Personal Assistants/ 
Judgment writers in the Punjab High Court 
from Rs. 150-10-200/10-300 with special pay 
of Rs. 30/- P. M. to Rs. 250-20-450 with 
effect from the date of the issue of this 
memorandum.” l 
This argument, to our mind, is without merits, 
firstly, because it is counter to the Sch. (I) 
itself according to which the posts of Judg- 
ment-writers/Personal Assistants because of 
this revision of pay-scales have been equated 
to the post of Private Secretary but in spite 
of this revision have not been equated with 
the post of Readers and secondly, because 
there is nothing in the letter to indicate that 
the post of Judgment Writer was upgraded. 
The posts in the establishment of the Punjab 
- High Court are mentioned in Appendix | A 
annexed to the Rules. This Appendix divides 
the establishment in two _ categories: 
G) Gazetted Officers and (ii) Ministerial 
Establishment and consists of two columns. 
Column (I) specifies the name of the posts 
and Column (II) sets out their respective 
scales of pay. Rule 22 of the Punjab Rules 
prescribes that the rates of scales of pay to 
which the holders of a post specified in the 
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first column of Appendix ‘A’ are respectively 
entitled shall be those specified in the second 
column of the Appendix. In categorising the 
post of Ministerial Establishment, the Ap- 
pendix specifies readers to the Judges at serial 
No. 1 while the post of Judgment-writer is as 
low as serial No. 8. In the Appendix these 
posts have been categorised by the Chief Jus- 


tice of the Punjab High Court in exercise of | 


his statutory powers, while framing Rules 
under Article 229 of the Constitution after 
previous reference to the Governor of Punjab 
under the proviso to this Article. The letter 
dated November 7, 1964, though revising the 
pay-scale, does not change the order of merit 
and the categorisation of posts as specified in 
Appendix ‘A’. The subject quoted in the 
letter is merely: “Revision of pay scale of 
PAs./Judgment-writers in the Punjab High 
Court”. The letter thus simply revised the 
pay-scales of P. As/Judgment-Writers and has 
no other effect. 


20. After arguments had concluded, 
respondents 5, 6 and 7 filed C. M. 1819-W/75 
for permission to file copies of some docu- 
ments from the file of the Punjab High Court 
with the prayer that they may be read as 
part of the record. The correctness of the 
copies was accepted by the petitioner as well 
as by the other respondents. The C. M. was, 
therefore, accepted. 


21. The copies filed relate to corres- 
pondence that passed between the Punjab 
High Court and the Government of Punjab 
which eventually led’ to the issuance of the 
aie dated November 7. 1964 referred to 
earlier. 


22. Annexure R5/3 is a copy of the 
note recorded by the Chief Justice of Punjab 
High Court, dated December 22, 1959 that 
recommendation be made to the Government 
for revising pay-scales of the Judgment- 
writers. The note said that the work which 
the judgment-writers had to perform was in 
no way less onerous or less responsible than 
the work of Readers. 
the note read as under: 


“Also by placing the Readers on a higher 
footing we are constantly dangling a higher 
prize before Stenographers who are specia- 
lised persons, and inducing them to lock for 
promotion to the rank of Readers. Some of 
cur best Judgment-Writers have in this man- 
ner left the job they were most competent 
at. If Judgment-Writers are equated with 
Readers this temptation will be out of the 
way.” 

The concluding part of this note said: 


“They certainly deserve to have their 
scale of pay raised and Government should 
accede to this request. 

Make a strong recommendation to Gov- 
ernment and forward a copy of the represen- 
tation.” 

The Registrar of the Punjab High Court, 
thereupon, sent a letter (copy Annexure R5/4) 


Stating that if the Personal Assistants to the - 
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Judges/Judgment-writers are equated with 
Readers in the matter of their time-scale, the 
temptation for them to look for promotion 
as Readers will be eliminated. The conclud- 
ing part of this letter read as under: 


“The Hon’ble the Chief Justice and 
Judges, therefore, strongly recommend that 
their Personal Assistants/Iudgment-writers be 
allowed pay in the time-scale of Rs. 250-20-450 
so that it may not be difficult for this Court 
to recruit competent Personal Assistants/Judg- 
ment-Writers. I am to request that neces- 
Sary sanction of the Punjab Government in 
this behalf may kindly be communicated to 
this Court as early as possible.” 

This was followed by another letter from the 
registrar to the Home Secretary, Government 
of Funjab (copy Annexure R.5/5) by way ol 
reminder to the previous letter with the re- 
quest that “the pay-scale of Sudgment-writers 
should be upgraded to Rs. 250-20-450.” After 
some more correspondence, the Secretary of 
the Home Department, Government of Pun- 
jab, issued the letter dated November 7, 1964 
which, as stated earlier, simply revised the 
pay-scale of P. A./Judgment-writers in the 
Punjab High Court. It is, therefore, manifest 
that the letter dated November 7, 1964 ope- 
tated only to revise the pay-scale and did not 
upgrade the post of P. As./Judgment-writers. 


23. This is further borne cut by the 
order of the learned Chief Justice of Punjab 
High Court dated December 23, 1964 relat- 
ing to the case of one Shri P. C. Dhingra. 
Shri P. C. Dhingra, it appears, had been ap- 
pointed as Reader to an Hon’ble Judge of the 
Punjab High Court. His substantive rank was 
that of a P.A./Judgment-writer though carry- 
ing the same pay-scale as that of a Reader 
by reason of the revision vide letter dated 
November 7, 1964. His appointment as 
Reader was taken exception to and the office 
put up a note to the Chief Justice that if he 
continued to hold the post of a Reader he 
would incidentally be depriving one person 
higher than him in the merit list from promo- 
tion as Reader and it was, therefore, for 
consideration whether he should be reverted 


to the post of P.A./Judgment-writer. The 
learned Chief Justice recorded the following 
note : 
“Pp, C. Dhingra will revert as P. A./J. W. 
Sd/- D. Falshaw. 
23-12-54.” 


24. If the post of P. A./Judgment- 
writer had been upgraded to the post of a 
Reader by reason of the letter dated Novem- 
ber 7, 1964, the question of “reversion” of 
Shri Dhingra would not have arisen, This 
order of the Chief Justice clearly shows that 
in spite of the revision of pay-scales, the post 
of Reader still continued to be higher cate- 
gory post. 

25. In support of his contention that 
the post had been upgraded, respondent No. 5 
also drew our attention to F. R. 22-C which 
provides that where a Government servant 
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holding a post in a substantive, temporary or 
Officiating capacity is promoted or appointed 
in a substantive, temporary or officiating capa- 
city to another post carrying duties and res- 
ponsibilities of greater importance than those 
attaching to the post held by him, his initial 
pay in the time-scale of the higher post shall 
be fixed at the stage next above the pay 
notionally arrived at by increasing his pay in 
respect of the lower post by one increment 
at the stage at which such pay has accrued. 
He argued that when he was appointed of- 
ficiating Reader, no increment was allowed to 
him and this indicated that the post had al- 
ready been upgraded. We are unable to ac- 
cept the submission. The mere fact that no 
increment was allowed to respondent No. 5 
does not in our view mean that the post of 
P.A./Judgment-writer had been upgraded. The 
upgrading has to be by a positive order and 
cannot be inferred by implications, as sug- 
gested, 

26. On behalf of the respondents, re- 
ference was next made to Rule 2.52 of the 
Punjab Civil Service Rules. It states that the 
special pay means an addition of the nature 
of pay to the emoluments of a post or of 
a Government servant in consideration of : 

(a) the specially arduous nature of the 
duties; or 

(b) a specific addition to work of respon- 
sibility, or 

(c) the unhealthiness of the locality in 
which the work is performed. 


This Rule also does not help the respondents 
as the rule envisages: addition to the remune- 
ration attached to the post, without in any 
manner upgrading it. The fact that res- 
pondent No. 5 was getting a special pay of 
Rs. 30/- as a Personal Assistant to the Judges 
of Punjab High Court did not have the effect 
of upgrading the post. The addition to the 
pay was because of the considerations men- 
tioned in clauses (a), (b) or (c) of this Rule. 
Likewise, if because of some consideration 
the scale of pay of the post of P.As./J udg- 
ment-wrHters was revised by letter dated 
November 7, 1964 it could not automatically 
and without anything more affect the cate- 
gory of the post in the hierarchy of the 
Establishment of Punjab High Court. 


27. The learned counsel relied on ob- 
servations of the Division Bench in R. P. 
Singh v. Delhi Administration, C. W. No. 1010 
of 1971 decided by this Court on 30-7-1973% 
where it was observed that it was open to the 
Government to provide a parity between 
posts of two categories on a reasonable basis 
and one of the known principles was that of 
pay-scales of the posts in the two categories. 
These observations are of no assistance to 
respondent No. 5. In that case, the Adminis- 


tration adopting the principle of equality of 


pay-scales had actually equated the posts of 
the two cadres with the consent of the par- 


“(Reported in ILR (1974) 1 Delhi 172). 
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ties concerned and the question posed was 
whether it was permissible in law to do so. 
The Bench answered the question in the af- 
firmative and observed that there was nothing 
illegal in the equation. 

28. Reference was also made in this 
connection to Rule 2.60 of the Punjab Civil 
Service Rules where it is provided that a post 
is said to be on the same time-scale as an- 
other post on a time-scale if the two time- 
scales are identical and the posts fall within 
a Cadre or a class in a cadre, such cadre or 
class having been created in order to fill all 
posts involving duties of approximately the 
same character or degree of responsibility in 
a service or establishment or group of esta- 
blishments. The note to this rule states that 
identical time-scales, one governed by the 
Civil Service Regulations and another by these 
Rules can be treated as identical for the pur- 
pose of the pay-chapter of these Rules. This 
Rule appears in Chapter 2 of the Punjab Civil 
Service Rules which contains definitions for 
purposes of the Rules. The definition simpli- 
citer of identical ‘time-scale posts does not 
carry the matter any further. On the con- 
trary, this Rule read with the note indicates 
that the operation of the Rule is intended to 
be limited to the pay-Chapter of the Rules. 


29. For the foregoing reasons, we are 
unable to sustain the contention of Shri Dalal 
on behalf of respondents 1 and 2 and Shri 
Datta on behalf of respondent No. 5 that as 
respondent No. 5 held the post of P. A. to 
Judges in the Punjab and Haryana High 
Court with effect from November 7, 1964 
he was entitled to the inclusion of the period 
of service rendered by him in this post m 
calculating the total length of his service in 
the category of Readers. 


30. Shri Dalal then contended that 
respondent No. 5 was confirmed in the post 
of Reader in the Establishment of this Court 
on May 8, 1972 and because in the order of 
confirmation the name of respondent No. 5 
appeared at No. 3 while that of the petitioner 
at No. 6, according to Rule 4 of the Delhi 
Rules, respondent No. 5 has to rank senior 
to the petitioner. The learned counsel, as we 
have stated earlier, frankly and fairly con- 
ceded that the confirmation was made on the 
basis of, and in the order of the impugned 
seniority list, and as respondent No. 5 was 
senior to the petitioner in that Est he was 
shown as such in the confirmation order also. 
For reasons already stated, we are unable to 
sustain that seniority list and so no reliance 
can be placed on the order in which confirma- 
tions were made in order dated May 8, 1972. 


31. Shri Durta then argued that be- 
cause respondent No. 5 had been confirmed 
in Punjab and Haryana High Court by order 
dated March 29, 1971 with effect from Febru- 
ary 27, 1970 in the pay-scale of Rs. 450-800 
he became senior to the petitioner. This con- 
firmation has not been relied upon by res- 
pondents 1 and 2 to confer any right of 
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seniority upon respondent No, 5 vis-a-vis the 
petitioner, and we think, very rightly for the 
reasons: (i) firstly, after the employees of 
the Punjab High Court had come over to 
Delhi, the Chief Justice of Punjab High 
Court passed orders on 31-5-1969 that no 
member of the staff of Punjab High Court 
will be taken back. That High Court sent 
a letter to this effect to Delhi High Court, 
Delhi High Court replied to this by letter 
dated August 23, 1969. The letter read as 
under : 

“I am directed to acknowledge receipt of 
your letter No. 11441-EI/VD-13, dated 11-6- 
1959 and to say that this Court has no in- 
tention to revert back to Punjab and Haryana 
High Court any officer of Punjab and Har- 
yana High Court who is now working on the 
establishment of this Court. But until such 
time as the cadre of Delhi High Court is not 
sanctioned On a permanent basis these offi- 
cials will have to be treated as on deputa- 
ticn and their liens retained. So far as tem- 
porary officers/officials are concerned no such 
question arises as they do not hold any lien 
at all. They will be treated as temporary em- 
ployees of Delhi High Court for all intents 
and purposes. If in respect of such em- 
ployees any paper lien has been kept by 
Punjab and Haryana High Court. I am to 
request that their lien may be terminated and 


„a list of such employees sent to them.” 


Respondent No. 5, thereafter, was a tempor- 
ary employee of Delhi High Court and the 
question of his confirmation in Punjab High 
Court after this decision did not arise, and 
(il) secondly because according to the copy of 
the order of confirmation produced on re- 
cord, respondent No. 5 was confirmed in the 
post of Private Secretary. His confirmation 
in this category, even if valid, is not relevant 
for purposes of calculating his total length 
of service in the category of Readers, and 
Gii) thirdly because the confirmation is desc- 
ribed in the order relied upon as “substan- 
tive provisional.” In the remarks column of 
this order, the following note app-ais: 

“vice Sh. Dina Nath Sharma who is on 
deputation to PCS and whose lien has been 
suspended w.e.f. 27-2-1970.”  . 
The confirmation thus was not absolute but 
was “provisional” subject to Sh. Dina Nath 
coming back from deputation. a 

32. For all these reasons, the order 
of confirmation relied upon by the learned 
hig is of no assistance to respondent 

o. 5. 

Case for respondents Nos. 6 and 7: 


33. At the time of arguments, it was 
frankly conceded by Shri Dutta, learned coun- 
sel for these respondents, that complete data 
has not been furnished by these respondents 
in their counter-affidavit to enable the fixation 
of their seniority. He prayed that the ques- 
tion of their seniority may, therefore, be left 
open. These respondents desired it to be 
recorded that they made no concession on 
any of the issues canvassed in the case and 
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reserve their rights. We accordingly say 
nothing as to the inter se seniority of res- 
pondents 6 and 7. 

34. In view of our conclusion, how- 
ever, that according to Rule 6 of Delhi Rules, 
petitioner is senior to respondent No. 5, the 
impugned seniority list has to be quashed. 

35. In the result, we accept the peti- 
tion, quash the impugned seniority list dated 
May 8, 1972 and direct a fresh seniority list 
to be prepared in the light of this order. 

36. Parties to bear their cwn costs, 

Petition allowed, 
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Bansi Dhar and another, Appellants v. 
Firm Bajrang Lal Mahabir Pershad and 
others, Respondents. 


Second Appeal No. 45 of 1975, D/- 16-8- 
1975. 

(A) Limitation Act (1963), S. 12 (2) — 
Vacation period intervening between dates of 
order and copy application — Cannot be 
excluded as time requisite for obtaining copy. 
AIR 1934 Pat 4; AIR 1916 Pat 317; AIR 
1929 Pat 615; AIR 1961 Madh Pra 244; AIR 
1915 Nag 117; AIR 1966 Raj 111; AIR 1922 
Oudh 39 and (1911) 11 Ind Cas 387 (Cab), 
Dissented from. 

The question whether the vacation period 
intervening between the dates of the impugn- 
ed order and the copy application can be 
excluded as time requisite has been resolved 
by the Explanation to Section 12. Section 4 
of the Limitation Act prescribed that where 
the prescribed period ............ expires on a 
day when the court is closed, (the matter) 
may be instituted on the day when the court 
reopens. Section 10 of the General Clauses 
Act also makes a provision enabling the par- 
ties to take steps which they could have taken 
on a holiday, on the next working day. 
Neither Section 4 of the Limitation Act nor 
Section 10 of the General Clauses Act has 
the effect of extending the period. of limita- 
tion. It is only an enabling provision which 
entitles the party to do on the reopening of 
the court what it was required to do at a 
time when the court was in vacation. The 
period of vacation is unlike provision in 
Chapter III of the Act not excluded from the 
period of limitation, but it only enables the 
party to tide over the period of vacation and 
perform the requisite act on the reopening 
day of the court. (Para 9) 


There is no scope for engrafting any 
exceptions to the rules under the Act, on the 
basis of any analogy, hardship or necessary 
implication. The Limitation Act is an amend- 


~ *(From “order of Warkishan Malik Addl. 
Dist. J., Delhi. D/- 8-10-1974). 
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ing and consolidated Act and provides for all 
the contingencies it deals. The party is as 
of right entitled to the exclusion of the time 
under Section 12 and it is not left to the 
discretion of the court whether or not to 
grant the same, but nothing that happens be- 
fore the making of the application for certi- 
ed copy (subsequent to the passing of the 
order) can really constitute time requisite 
under Section 12. (Paras 10, 11) 

Thus, where the impugned order was pas- 
sed on the last working day before vacation 
and the application for a certified copy was 
filed on the day the court reopened, the 
period of vacation cannot be excluded as time 
requisite for obtaining the certified copy. 
(1890) ILR 12 All 461 (FB) & AIR 1964 SC 
227, Rel. on; AIR 1934 Pat 4; ATR 1916 Pat 
317; AIR 1929 Pat 615 & AIR 1961 Madh 
Pra 244; AIR 1915 Nag 117; AIR 1966 Raj 
111; AIR 1922 Oudh 39 & (1911) 11 Ind Cas 
387 (Cal), Dissented from. (Paras 2, 11) 


(B) Limitation Act (1963), S. 5 — Con- 
donation of delay — Applicant insisting upon 
his right for exclusion of time under statute 
under impression that appeal was within time 
— That would not constitute sufficient ground 
fer condonation of delay. (Para 12) 


Cases Referred ; Chronological Paras 
AIR 1966 Raj 111 = 1966 Raj LW 29 5 
AIR 1964 SC 227 = (1964) 2 SCR 241 10 
AIR 1962 SC 361 = (1962) 2 SCR 762 12 
AIR 1961 SC 832 = (1961) 2 SCR 918 8 
AIR 1961 Madh Pra 244 = 1961 Jab LJ 150 

5 


AIR 1957 SC 271 = 1957 SCR 208 9 
AIR 1944 Lah 190 = ILR (1945) Lah 8 
(FB) 10 
AIR 1939 All 66 = 1938 All LJ 1189 10 
AIR 1938 All 106 = 1937 AIl LJ 1279 
AIR 1934 Pat 4 = 146 Ind Cas 931 
AIR 1929 Pat 615 = 10 Pat LT 545 
AIR 1928 PC 103 = 55 Ind App 161 
AIR 1922 PC 352 = 49 Ind App 307 
AIR 1922 Oudh 39 = 9 OLY 436 
AIR 1920 Mad 359 (2) = 38 Mad LJ 465 
AIR 1916 Pat 317 = 1 Pat LJ 485 
AIR 1915 Nag 117 = 11 Nag LR 104 
(1911) 11 Ind Cas 387 = 13 Cal LJ 544 
(1890) TLR 12 All 461 = 1890 All WN 
149 (FB) 7 


P. N. Bhardwaj, for Appellants; Harnam 
Dass, for Respondents. 


JUDGMENT :— This appeal has been 
filed under Section 75 of the Provincial In- 
solvency Act against the appellate order of 
Mr. H. K. S. Malik, Additional District 
Judge, Delhi, dated 8th October, 1974, oy 
which he has dismissed the appeal of the ap- 
pellant herein as barred by time. The ap- 
pellant in the appeal before me is the in- 
solvent who had been adjudicated by order 
dated 30th September, 1967 and a first appeal 
against the same was dismissed on 31st July, 
1969 and a revision against the same was 
dismissed by this Court on 27th March, 1970 
and a petition for special leave to appeal has 
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also been dismissed by the Supreme Court 
with the result that the adjudication has be- 
come final. The petitioning creditor moved 
an application against the insolvent for dir- 
ections to produce the books of account. 
There is some dispute as to where the ac- 
count books are. The contention of the in- 
solvent has been that they had been handed 
over to a private receiver appointed by the 
Hindustani Mercantile Association, but this 
fact has been denied by the opposite party. 
The Insolvency Court had previous], ordered 
issue of summons to the Hindustani Mercan- 
tile Association and the said receiver to pro- 
duce the account books in dispute. but on 
the objection of the creditor, the learned In- 
solvency Judge by the impugned order dated 
8th June, 1973 recalled the said order holding 
that he was of the view that it wes not at 
all proved that the account books were in 
possession of. the said Association cr the re- 
ceiver and that the insolvent was trying to 
throw the burden on the said association and 
its receiver and so the previous order was 
cancelled and the case was adjourned for 
further , proceedings. Feeling aggrieved by 
this order, the insolvent filed an appeal be- 
fore the Additional District Judge, which has 
been dismissed as barred by time. 

2. The facts material for the instant 
appeal are that the Insolvency Judze passed 
the impugned order on 8th June, 1973. From 
9th June to 8th July, 1973 the Distr.ct Courts 
were closed for the long vacation. On the 
9th July, 1973 the appellant applieé for sup- 
ply of a certified copy of the impugned order 
of the Insolvency Judge. The certfied copy 
was ready on 3rd August, 1973 and was deli- 
vered to the insolvert on 4th August, 1973. 
He, however, filed the appeal before the Dis- 
trict Court on 20th August, 1973 after a 
delay of another 15 days. In the lower ap- 
pellate court an application was moved under 
Section 5 of the Limitation Act, 1963 (here- 
inafter referred to as ‘the Act’) for condona- 
tion of delay. The main allegation in the 
application was that during the vacation of 
the court, the copying agency was closed and 
so the appellant could not apply for supply 
of the certified copy and he had, therefore, 
rightly applied for it on the reopening day. 
Moreover, the application had first to be 
routed through the court concerned since the 
application for certified copy related to a 
pending matter. Tke ground on which the 
condonation was sought was that the period 
of vacation of the court from 9th June to 
8th July, 1973 should be execluced as the 
time requisite for obtaining the certified copy 
and if the same were allowed then the appeal 
was within time. No explanation was, how- 
ever, given for each day’s delay subsequent to 
3rd August, 1973, when the copy was ready. 


3. It was also alleged in the said ap- 
plication that the appellant had not been in- 
formed of the pronouncement of the impugn- 
ed order by the Insolvency Judge on 8th 
June, 1973 and he had come to know about 
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it only on 9th July, 1973. This was denied 
by the respondent. The learned Additional 
District Judge by the order ‘impugned in the 
instant appeal held that the Insolvency Judge 
has given a date for announcement of the 
order as 8th June, 1973-and had announced 
it on the said date and, therefore, the con- 
tention of the appellant that he had not come 
to know of the order till 9th July, 1973 was 
untenable. With regard to exclusion of the 
time, it was held that it was not clear whe- 
ther the copying agency was actually closed, 
but assuming the same to be closed, he found 
that this time could not be excluded and the 
appellant had failed to explain each day’s 
delay at least from 4th August, 1973 till 20th 
August, 1973. The learned Judge, therefore, 
declined to extend the time under Section 5 
and dismissed the appeal as barred by time 
with costs. 

4. Mr. Bhardwaj appearing to sup- 
port this appeal has contended that the period 
of vacation of the court (which commenced 
immediately after the pronouncement of the 
judgment, viz. 9th June to 8th July, 1973) 
was the time requisite for the appellant to 
obtain the certified copy of the order of the 
Insolvency Judge and the same must be ex- 
cluded under Section 12 of the Act. His 
second contention is that the lower appellate 
court ought to have condoned the delay in 
the circumstances of the case. 


5. I have heard the counsel for the 
parties. In this appeal I am, however, not 
deciding the point whether against the order 
of the lower appellate court a revision or & 
second appeal under Section 75 of the Pro- 
vincial Insolvency Act is competent, since no 
such objection has been raised by the res- 
pondent. Mr. Bhardwaj in support of his con- 
tention has relied upon an impressive number 
of authorities. They are: Pilesar Nath v. 
Janakdeo Nath, AIR 1934 Pat 4, (which has 
followed Debi Charan Lal v. Mehdi Hussain, 
AIR 1916 Pat 317 and Munshi Mahaton v. 
Lachman Lal, AIR 1929 Pat 615); Lalta 
Prasad v. Shyammohan Laxminarayan, AIR 
1661 Madh Pra 244; Kashibai v. Kannoo, 
AIR 1915 Nag 117; Amar Chand v. Bach 
Raj, AIR 1966 Raj 111; Abdul Ghaffor v. 
Mt. Rasulunnis, AIR 1922 Oudh 39 and Sri 
Chandan Bhuya v. Haroo Sethi, (1911) 11 Ind 
Cas 387 (Cal). The learned counsel has 
submitted that a contrary view has been taken 
by the High Court of Madras in Subramanyan 
v. Narsimhan, AIR 1920 Mad 359 (2), and 
the High Court of Allahabad in Puttu Lal v. 
Bhagwan Dass, AIR 1938 All 106. He has 
further submitted that a liberal construction 
should be placed on the provisions of Sec- 
tion 12 of the Limitation Act so as to ad- 
vance justice and to hold the appeal to be 
within time rather than shut out the appellant 
from the court. 


6. The reasoning adopted in the deci- 
sions relied upon by Mr. Bhardwaj is that 
curing the period of vacation, the appellant 
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could not apply for supply of certified copy 
for circumstances beyond his control and so 
the period-of vacation is to be reckoned in 
the time properly required for obtaining the 
certified copy and the same would constitute 
the time requisite within the meaning of Sec- 
tion 12 (2) of the Act. 

7: With utmost reluctance and with 
greatest respect which I owe to the weight 
of the authorities cited on behalf of the ap- 
pellant, I find.myself unable to agree with 
them. Section 12 occurs in Part IH of the 
Act dealing with computation of period of 
limitation. Sub-section (1) provides that the 
day from which such period is to be reckoned 
shall be excluded. Sub-section (2) reads as 
follows : 

“(2) In computing the period of Limi- 
tation for an appeal or an application for 
leave to appeal or for revision or for review 
of a judgment, the day on which the judg- 
ment complained of was pronounced and the 
time requisite for obtaining a copy of the 
decree, sentence or order appealed from or 
sought to be revised or reviewed shall be 
excluded.” 

Explanation to this section reads as follows: 

“In computing under this section the 
time requisite for obtaining a copy of a 
decree or an order, any time taken by the 
Court to prepare the decree or order before 
an application for a copy thereof is made 
shall not be excluded.” 


The expression “time requisite” has been con- 
sidered by the Privy Council in Pramatha 
Nath Roy v. William Arthur Lee, AIR 1922 
PC 352 and Jijibhoy N. Surty v. T. S. 
Chettyar, AIR 1928 PC 103 and that Judi- 
cial Committee has held that it meant the 
time properly and reasonably required and 
that the word ‘requisite’? was a strong word 
and it might be regarded as meaning someth- 
ing more than the word required; it meant 
‘properly required’ and it threw upon the 
pleader or counsel for the appellant the neces- 
sity of showing that no part of the delay be- 
yond the prescribed period was due to his 
default. In my opinion, this has reference 
only to the time that is to begin on and after 
the making of the application for supply of 
certified copy until it is obtained and it does 
not have any reference to the passage of time 
prior to the moving of the application for 
copy. In Bechi v. Ahsan-Ullah Khan, (1890) 
ILR 12 Ail 461, a Full Bench of the High 
Court held that time requisite for obtaining 
copy did not begin to run until the applica- 
tion had been made. This authority has been 
largely followed. The explanation to Sec- 
tion 12 inserted in the Act of 1963 makes 
the legal position perfectly clear and it is a 
legislative recognition of the rule that the 
time consumed even by the court in preparing 
the decree or order before the application 
for its copy is made is not to be excluded as 
time requisife under Section 12 of the Act. 
8. In Jagat Dhish Bhargava vV. 
Jawahar Lal Bhargava, AIR 1961 SC 832, the 
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Supreme Court was faced with the con- 
struction of the expression ‘time requisite’ 
and the maintainability of the appeal, where 
the court of first instance had not prepared 
the decree. The Supreme Court observed in 
paragraph 9 of the report as follows: 


“Where a decree is not drawn up im- 
mediately or soon after a judgment is pro- 
nounced, two types of cases may arise. A 
litigant feeling aggrieved by the decision may 
apply for the certified copy of the judgment 
and decree before the decree is drawn up, or 
he may apply for the said decree after it is 
drawn up. In the former case, where the 
litigant, has done all that he could and has 
made a proper application for obtaining the 
necessary copies, the time requisite for ob- 
taining the copies must necessarily include not 
only the time taken for the actual supply of 
the certified copy of the decree but also for 
the drawing up of the decree itself. In other 
words, the time taken by the office or the 
Court in drawing up a decree after a litigant 
has applied for its certified copy on judgment 
being pronounced, would be treated as a part 
of the time taken for obtaining the certified 
copy of the said decree.” 


9. With regard to the secona case 
where an application for certified copy has 
been made after the decree, the Supreme 
Court noticed in paragraph 10 of the report 
that there was sharp difference of opinion 
amongst the High Courts — Bombay, Calcutta 
and Patna High Courts had taken the view 
that the said period would constitute a part 
of the requisite period, while the other High 
Courts had taken a contrary view. Although 
the conflict was noticed, the Supreme Court 
found that it was not necessary to resolv 
the same in the case in its hand. The conflict, 
in my opinion, appears to have been resolv- 
ed by the insertion of the explanation to 
Section 12. Now the time occurring before 
the making of the application cannot possibly 
constitute as time requisite under Sec. 12. 


In Sections 12, 13, 14 and 15 of the Act, 
the expression occurring is exclusion of time. 
Suppose the period of limitation for filing an 
appeal is 30 days and a time of 20 days is 
spent in obtaining the certified copy, then the 
party will have, in fact, 50 days time to file 
the appeal and the period of limitation is 
actually extended. This is not true of the 
vacation which does not have the effect of 
extending the period of limitation, but only 
allows an act to be performed on reopening 
after the vacation. Section 4 of the Limita- 
tion Act prescribes that where the prescribed 
period expires on a day when the 
court is closed, (the matter) may be instituted 
On the day when the court reopens. Sec- 
tion 10 of the General Clauses Act also 
makes a provision enabling the parties to 
take steps which they are required to take 
during the prescribed period on the reopen- 
ing of the court and office in case the last 
date of the period expired when the court or 
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office was closed. The Supreme Conrt in. 
Harinder Singh v. Karnail Singh, AIR 1957 
SC 271, para 5, held that this was an enabling 
provision to enable the parties not to suffer 
for an act of the court and to do a thing 
which the law requires it to be done within 
a prescribed time when it is really possible 
to do on the reopening of the court. There- 
fore, in my opinion, neither Section 4 of the 
Limitation Act nor Section 10 of the Gene- 
ral Clauses Act has the effect of extending 
the period of limitation. It is only an enabl- 
img provision which entitles the party to do 
on the reopening of the court what it was 
required to do at a time when the court was 
in vacation. For example, the period of limi- 
tation for filing an appeal expires on 30th 
June and the court be on vacation til 14th 
July then if the appeal were filed on 15th 
July on the reopening day, it would be im 
time according to Section 4 of the Act; 
supposing it were filed on 16th July, tken the 
delay in filing the appeal will be not only of 
one day but will consist of 15 days. The 
reason is that period cf vacation is unlike 
provision in Chapter HI of fhe Act not ex- 
cluded from the period of limitation, but it 
only enables the party to tide over the period 
of vacation and perform the requisite act on 
the reopening day of the court. 


10. The High Courts which have 
taken the view to imclude the vacation durmg 
the requisite period have recognised the force 
of Bechi v. Ashan-Ullah Khan (supra) to the 
effect that time requisite for obtaining a copy 
did not begin to run until the application had 
been made. But they have carved out an 
exception to the said general rule on the 
ground that during the period of vacation, 
the party could not move the application. In 
my opinion, there is no scope for engrafting 
any exceptions to the rules under the Act, 
on the basis of any analogy, hardship or 
necessary implication. The Limitation Act is 
an amending and consolidated Act and pro- 
vides for all the contingencies it deals. An 
interesting instance occurs in Section 15 of 
the Act. This provision deals’ with exclu- 
sion of the period of limitation during the 
period of institution of any suit or execution 
of a decree the institution or execu- 
tion of which has been stayed by injunction 
order. This had reference to the orders -of 
the court but the principles underlying the 
said provision had been extended by the 
High Courts to various situations where it 
was impossible for the party to institute the 
suit or application for execution, particularly 
when the same had been stayed by the statute 
(see Managing Committee Sunder Singh 
Malha Singh Rajput High School Indaura v. 
Sunder Singh Malha Singh Sanatan Dharam 
Rajput High School Trust, AIR 1944 Lah 190 
(FB). The Supreme Court in Krishnappa 
Chettiar v. Somiah, AIR 1964 SC 227, strong- 
Iy set its foot on the extension of the said 
principles. The court observed in paragraph 
13 of the report that the Limitation Act was 
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a consolidating and amending statute relating. 
to the limitation of suits, appeals and certain 
types of applications to the court and it is a 
piece of adjective or procedural law and not 
of substantive law and it could be applied 
only to matters to which they were made ap- 
plicable by the legislature expressly or by 
necessary implication; The court further ob- 
Served that the provisions of Section 3 to 28 
of the Act did not adumbrate any general 
principles of substantive law nor did they 
confer any substantive rights on litigants and, 
therefore, could not be permitted to have 
greater application than what was explicit or 
implicit in them and the suspension of limita- 
tion in circumstances of the kind obtaining 
in the appeals before the Supreme Court was 
neither explicit nor implicit and so contrary 
view of the High Courts, in particular 
Badruddin Khan y. Mahyar Khan, AIR 1939 
All 66 and Managing Committee Sunder Singh 
Malha Singh Rajput High School (supra), was 
overruled. 


11. In view of the said. observations 
of the Supreme Court, it is impossible to 
accept the argument of the learned counsel 
based on the hardship or impracticability of 
applying for certified copy during the vacation 
and thereby giving the benefit of the said 
period as a time requisite under Section 12 
of the Act. I may also mention that under 
Section 12 of the Act, the party is as of right 
entitled to the exclusion of the time and it 
is not left to the discretion of the court whe- 
ther or not to grant the same, but nothing 
that happens before the making of the ap- 
plication for certified copy (subsequent to the 
passing of the order) can really constitute 
time requisite under Section 12 and the con- 
tention of the learned counsel must, therefore, 
fail and is rejected. 


12. The last submission of the learned 
counsel is that the court below ought to have 
condoned the delay in the instant case. In 
my opinion, the only effect of the vacation 
was that application for copy filed on the re- 
opening day of the court on 9th July, 1973 
was in order and if he had filed the appeal 
on 4th August, 1973 as soon as he had ob- 
tained the copy, the appeal would have to be 
treated as filed in time. But he delayed its 
filing till 20th August, 1973. The court below 
has held that no explanation has been given 
for each day’s delay. The learned counsel has 
failed to satisfy me that he has given any 
reasonable explanation. He has insisted upon 
his right and he was under the impression 
that the appeal was within time. This cer- 
tainly does not constitute a sufficient ground 
for condonation of delay. Moreover, the 
matter rested in the discretion of the court 
below. It was held in Ram Lal v. Rewa 
Coalfields Ltd., AIR 1962 SC 361, that after 
the appellant has explained each day’s delay, 
the matter rested in the discretion of the 
court whether or not to condone the delay. 
The court below has refused to condone the 
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delay and no ground has been made out for 
interfering with its order. 

13. I do not find any sufficient ground 
to interfere with the impugned order and 
dismiss the appeal with half the costs in the 
circumstances of the case. 

Appeal dismissed. 
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Jagat Ram Khullar and another, Appel- 
lants v. Battu Mal, Respondent. 

. Second Appeal No. 74 of 1973, D/- 9-9- 
1975.° 

(A) Limitation Act (1963), Art. 116 — 
Exclusion of time — Second appeal — ‘Time 
taken in obtaining certified copy of original 
order whether to be excluded. 

It is clear from Rule 2 (b) of the Punjab 
High Court Rules and Orders, Vol. V, Chap- 
ter 1, Part A (a) that unless an appellant in 
the second appeal seeks exemption from filing 
the copy ‘of the original order or the appel- 
late Court dispenses with it, the second ap- 
peal is not complete until it is accompanied 
by a copy of the original order. In the pre- 
sent case, no such exemption was either 
sought or granted. The appellant would, 
therefore, be entitled to the exclusion of addi- 
tional time that may be required in obtaining 
certified copy of the original order. 

Para 3) 

(B) Evidence Act (1872), S. 114 — Notice 
by registered post — Presumption of service 
— Evidence of actual fender and refusal to 
accept delivery is not necessary to bring about 
aia — (General Clauses Act (1897), 


Where the postal cover has been correct- 
ly addressed and has been sent by registered 
post, the presumption with regard to service 
would arise under both the provisions of Sec- 
tion 114, Evidence Act and Section 27, Gene- 
ral Clauses Act. The evidence of actual 
tender and the refusal to accept delivery 1s 
not necessary to bring about the presumption. 
Such an evidence would be wholly redund- 
ant to raise the presumption because if such 
an evidence is necessary, such evidence by 
itself would be sufficient to prove service. 
The aid of the presumption would in that 
case have been unnecessary. The presump- 
tion in such cases is intended to be a sub- 
stitute for proof. (Para 7) 


(C) Evidence Act (4872), S. 114 — Notice 
by registered post — Presumption of service 
— Rebuttal of — Bare statement on oafh by 
addressee denying the tender and refusal te 
accept delivery is sufficient to rebut the pre- 
sumption — (General Clauses Act (1897), Sec- 
tion 27). 

*(From order of G. C. Jain, Rent Control 

Tribunal Dethi, D/- 7-11-1972). 
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Ordinarily a statement of the addressee 
on oath that the postal cover, said to have 
been refused by him, was never tendered to 
him would be sufficient to dislodge-the pre- 
sumption and shift the onus on the other 
side to establish by evidence that the service 
had been duly effected. It is, therefore, not 
possible to accept the contention that the bare 
Statement on oath of the addressee in such 
a case would not, as a matter of Jaw, be 
sufficient to dislodge the presumption that 
may be raised either under Section 114 of the 
Evidence Act or under Section 27 of the 
General Clauses Act. A statement on oath 
of a party to the proceedings is a piece of 
oral evidence like statement of any other 
witness and there is no rule of law that such 
a statement should not be accepted merely 
because it is made by a person who js in- 
terested in the proceedings nor is there any 
requirement of law that the statement cn 
oath of a party to the proceedings must al- 
ways be corroborated by any independent 
evidence before it could be accepted by a 
Court of law. Once the presumption is rais- 
ed, the manner of rebuttal need not be 
limited to the instance given in the counter 
illustration {f) to Section 114. Case law dis- 
cussed. (Para 12) 
Cases Referred: Chronological Pazas 
AIR 1973 Delhi 39 = 1972 Ren CR 960 ES 
AIR 1971 J & K 20 = 1970 Ren CJ 940 4, 
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AIR 1970 All 446 = 1970 Ren CR 485 (FB) 
2, 5, 9 

1969 Ren CR 849 = 1969 All LJ 849 5 
AIR 1968 Bom 387 = 70 Bom LR 253 4, 


11 
ID 71 Cal WN 282 = ILR (1967) 1 Cal 


AIR 1966 Assam 104 a es 
(1965) 67 Pun LR (SN) 12 4, 11 
AIR 1963 SC 822 = 1963 (1) Cri LJ 809 4 
AIR 1958 Cal 251 = 62 Cal WN 193 5 
AIR 1957 Punj 284 = (1957) 31 ITR 930 3 
AIR 1957 Trav Co 208 = 1956 Ker LT 630 


4, 11 
AIR 1954 Bom 159 = 55 Bom LR 916 4 
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AIR 1953 Mad 884 = 1952-1 Mad 
AIR 1949 EP 295 = 51 Pun LR 7 3 
AIR 1930 Lah 439 = 31 Pan LR 26 5 
AIR 1926 Lah 520 = 94 Ind Cas 103 5 


_ Bikramjit Nayar, for Appellants: Sultan 
Singh with M. K. Saxena, for Respondent. 


JUDGMENT :— This Second appeal by 
a fenant against the appellate order of the 
Rent Control Tribunal setting aside an order 
of the Addi. Rent Controller dismissing the 
landlord’s application for the ejectment of 
the tenant on the ground of want of notice 
Talses an interesting question relating as to 
the presumption of fact and of law with re- 
gard to service of notice by post. 
a 2 M ni Pe Kading to bie present 

1, ar as they are relevant, , 
‘be briefly stated. The landlord. sought “the 
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eviction of the tenant on various grounds 
which was resisted, inter alia, on the ground 
that the petition for eviction was liable to 
be dismissed for want of notice of termina- 
tion of the tenancy as required mnder Sec- 
tion 106 of the T. P. Act. The plea of want 
of notice was controverted on behalf of the 
landlord and at the trial of the petition, the 
landlord proved the postal cover duly ad- 
dressed to the tenant but returned by the 
postal authorities with the endorsement “re- 
fused” and stated on oath that the notice 
was sent to the tenant under the postal cover 
which was returned with the aforesaid en- 
dorsement. On the other hand, the tenant 
stated on oath that he never received the 
notice and that the cover was neither ten- 
dered to him nor was there any occasion for 
him to refuse to take delivery. A plea was 
raised on behalf of the landlord that pre- 
sumption of service must be raised by virtue 
of clause (f) of Section 114 of the Evidence 
Act. On behalf of the tenant, it was con- 
tended that the presumption had been rebut- 
ted by his statement on oath denying the 
tender and the refusal of the postal cover 
and that in view of the rebuttal, service of 
notice could not be presumed in the «bsence 
of evidence of actual tender and refusal. The 
plea of the tenant prevailed with the Addi. 
Rent Controller and the petition was accord- 
ingly dismissed. The landlord’s appeal against 
the order was, however, allowed by the Rent 
Control Tribunal and it was held that al- 
though the presumption under Section 114 of 
the Evidence Act was rebuttable, the bare 
statement of the tenant was insufficient to 
rebut the presumption. The eontention of 
the tenant that no other evidence could have 
been produced was rejected on the ground 
that evidence could have been produced that 
there was strike in the post office or some. 
thing extraordinary had happened which pre- 
vented the delivery or tender of the cover. 
The Rent Control Tribundl sought support 
for this conclusion from a decision of this 
Court in the case of O. P. Bahal v. A. K. 
Shroff, 1972 Ren CR 960 = (AIR 1973 Delhi 
39) and a Full Bench decision of the Allaha- 
bad High Court in the case of Ganga Ram 
v. Smt. Phulwati, 1970 Ren CR 485 = (AIR 
1970 All 446) (FB). 


3. Shri Sultan Singh who appears for 
the landlord raises a preliminary objection 
that the Second Appeal is barred by time. 
This contention appears to me to be based 
on a misconception. The appellate order was 
made on November 7, 1972. The tenant 
made separate applications on November 16, 
1972 for certificated copies of the appellate 
order as well as the original order. Copy of 
the appellate order was ready on November 
25, 1972 but the copy of the original order 
‘was ready only on January 19, 1973. The 
appeal was filed on January 22, 1973. The 
contention that the appeal was barred by 
time is based on the hypothesis that the ten- 
ant was not entitled to dedict the additional 
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time taken in obtaining the certified copy of 
the original order because a second appeal 
need not be accompanied by such an order. 
It was not disputed that if the second appeal 
must be accompanied by a copy of the cri- 
ginal order, the appeal was within time. It 
was contended that the second appeal need 
not be accompanied by a copy of the original 
order because there was no such provision 
in the Code of Civil Procedure. This con- 
tenticn, however, overlooks the provision of 
Rule 2 (b) of the Rules and Orders of the 
Punjab High Court, Vol. V, Chapter 1, Part 
A-(a), as applicable to this Court. The afore- 
said Rule clearly enjoins that “in the case 
of Second Appeals, in addition to the docu- 
ments prescribed by Order XLI, Rule 1 of 
the Code, memorandum shall be accompanied 
by a copy of the judgment of the Court of 
first instance unless the appellate Court dis- 
penses therewith”. It follows, therefore, that 
unless an appellant in the second appeal seeks 
exemption from: filing the copy of the original 
order or the appellate Court dispenses with 
it, the second appeal is not complete until 
it is accompanied by a copy of the original 
order. No such exemption was either sought 
or granted. The appellant would, therefore, 
be entitled to the exclusion of additional time 
that may be required in obtaining certified 
copy of the original order. The appeal was 
accordingly filed within time and the objection 
is overruled. 


4. On the merits, Shri Nayyar learned 
counsel for the tenant contends that no pre- 
sumption, either of fact or of law, with regard 
to the service of notice could have been raised 
in the absence of evidence of the postman 
that the postal cover containing the notice 
had been tendered to the tenant and its deli- 
very was refused by him. He further contends 
that in any event, the tender of the postal 
cover and its refusal by the tenant having 
been denied by the tenant on oath at the trial 
of the petition, the presumption, if ary 
stood rebutted reverting the onus on the land- 
lord to establish by appropriate evidence that 
the postal cover had in fact been tendered to 
the tenant and its delivery was refused by him. 
Reliance was placed on Appabhai Motibhai 
v. Laxmichand Zeverchand and Co., AIR 
1954 Bom 159; Sundaram v. Sesh Aivar 
Mahadeva Aiyar, AIR 1957 Trav. Co. 208; 
Radha Kishan v. State of Uttar Pradesh, AIR 
1963 SC 822; Meghji Kanji Patel v. Kundan- 
mal Chamanlal Mehtani, AIR 1968 Bom 387; 
Parshotam Lal v. Kalyan Singh, 1970 RCJ 
940 = (AIR 1971 J & K 20) and Smt. Bhag- 
oN hi Waryam Singb’s, (1965) 67 Pun LR 

) 12. 


5, On the other hand learned counsel 
for the landlord contends that on the material 
placed before the Controller, the landlord was 
entitled both to a presumption of fact under 
Section 114 of the Evidence Act as indeed 
to the presumption of law under Section 27 
of the General Clauses Act with regard to 
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service of notice on the basis of the postal 
cover containing the endorsement “refused” 
without any further evidence as to the actual 
tender and refusal to accept delivery. He fur- 
ther contends that a bald statement of the 
tenant, even on oath, denying the tender and 
its refusal by him would not dislodge the 
presumption either of fact or of law so as 
to shift the onus to the landlord or oblige 
the landlord fo produce the postman so as 
to prove the actual tender and refusai to 
accept delivery. He sought to distinguish the 
cases relied npon on behalf of the tenant 
except the decision in Om Parkash Bahal v. 
A. K. Shroff, 1972 Ren CR 960 = (AIR 1973 
Delhi 39) which according to him, supports 
the contention of the landlord. He also 
placed reliance on a Full Bench decision oí 
the Allahabad High Court in Ganga Ram v. 
Smt. Phulwati, 1970 Ren CR 485 =: (Aik 
1970 Ali 446) (FB); Sher Afzal v. Mohaa 
Lal, AIR 1926 Lah 520; Raunak ham v. 
Prabh Dayal, AIR 1930 Lah 439; Mohan La: 
v. Sunder Lal Nand Lal, AIR 1949 EP 295; 
Bapayya v. Venkataratnam, AIR 1953 Mad 
884; Balbhadar Mal Kuthiala v. Commr. of 
Income-tax, Punjab, AIR 1957 Punj 284; 
Sushil Kamar v. Ganesh Chandra, ATR 1958 
Cal 251; Kashilai Aggarwalla.v. Jawaharmal 
Jaskaram, AIR 1966 Assam 104; Dwarka Singh 
v. Sri Ratan Singh Ahuja, 1969 Ren CR 
849 (Al) and Smt. Munni Devi v. Sm. 
Puspalata Mondal, (1967) 71 CWN 282. 


6. What then is the law relating to 
presumption of service of notice by regis- 
tered post? Ordinarily, service of a notice 
on a person in the manner required by law 
has to be proved like any other fact by such 
oral or documentary evidence as may be ap- 
propriate. Proof of such a fact by the ordi- 
mary mode known to law may, however, be 
dispensed with if the service can be pre- 
sumed either in fact or in law and when 
either of these presumptions are available, 
they are, unless rebutted, a substitute for 
proof. Presumptions may be of two kinds — 
of fact and of law. Section 114 of the Evi- 
dence Act which incorporates the former and 
provides that “the Court may presume the 
existence of any fact which it thinks likely 
to have happened, regard being had to be 
common course of natural events, human 
conduct and public and private business, in 
their relation to the facts of the particular 
case.” According to illustration (f) to the 
section, the Court may presume “that the 
common course of business has been follow- 
ed in particular cases.” It further provides 
that in considering whether common course 
of business had been followed or not, the 
Court shall also have regard to such facts as 
are set out in relation to each of the illustra- 
tions. The fact relevant to illustration (f) 
runs thus: 

“The question is, whether a letter was 
received. It is shown to have been posted, 
but the usual course of the post was interrupt- 
ed by disturbances.” 
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Section 114, therefore. entitles a Court to 
presume that a commou course of business 
was followed so that if it is proved that a 
postal cover duly addressed was sent by re- 
gistered A. D. post, having regard to the 
common course of events, it would have besa 
received by the addressee or if it is returned 
with the endorsement by the posta] authori- 
ties that it was refused, that it was so tendered 
and refused. This would raise a presumption 
of fact which the Court may, but is not 
bound to raise. If, however, it is shown at 
the same time that the common course was 
interrupted by an extraordinary situation, the 
presumption would not be available. Sec- 
tion 27 of the General Clauses Aci on the 
contrary incorporates a presumption of law 
when it defines the meaning of service by 
post. The Section runs thus: 


“Where any Central Act or Regulation 
made after the commencement of this Act 
authorises or requires any document to be 
served by post, whether the expression 
“serve” or either of the expressions “give” or 
“send” or any other expression is used, then, 
unless a different intention appears, the ser- 
vice shall be deemed to be effected by pro- 
perly addressing, pre-paying and posting by 
registered post, a letter containing the docu- 
ment, and, unless the contrary is proved, 
to have been effected at the time at which 
the letter would be delivered in the ordinary 
course of post.” 


Where. therefore, the conditions of the Sec- 
fion are satisfied a presumption of law with 
regard to service would arise. There is a 
clear distinction between the presumption that 
may arise under Section 114 of the Evidence 
Act and the one arising under Section 27 of 
the General Clauses Act. The former is 
presumption of fact which the Court may, 
but is not bound to, raise. The latter incor- 
porates a presumption of law and the Court 
has no option but to raise such a presump- 
tion if the conditions of the provision are 
satisfied. 


7. It is not in dispute in the present 
case that the postal cover was correctly ad- 
dressed to the tenant and was sent by re- 
gistered post and if that be so, the presump- 
tion with regard to service would arise nner 
both the provisions. I am unable to see why 
the evidence of actual tender and the refusal 
to accept delivery was necessary to bring about 
the presumption. To my mind, such an evi- 
dence would be wholly redundant to raise the 
presumption because if such an evidence was| 
necessary, such evidence by itself would be 
sufficient to prove service. The aid of the 
presumption would in that case have been 
unnecessary. As has been pointed out above, 
the presumption in such cases is intended to: 
be a substitute for proof and it is, therefore, 
not possible to accept the contention that the 
existence of proof independently of the pre- 
sumption is necessary to raise it. The ex- 
treme. proposition propounded on behalf of! 
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the tenant, thercfore, ‘that ‘no presumption 
could arise unless it ‘is established by evi- 
dence that the postal’ cover was in fact ten- 
. dered and its delivery was refused, could 
not, therefore, be accested. ‘ None of the 
numerous decisions cifed at the ‘bar on be- 
half of the tenant would appear to me to 
support such a proposition. This contention 
must, therefore, be rejected. and I have no 
hesitation in holding that on the material 
placed on the record before the Controller, 
a presumption of service arose both under 
Section 114 of the Evidence Act, as indeed, 
under Section 27 of the General Clauses Act. 


8 What then is the impact of the 
oral testimony of the tenant denying the ten- 
der and the refusal to accept delivery on 
the presumption of service that thus arose? 
This question, to my mind, must be answered 
in favour of the tenant. It is well settled that 
the presumption of fact under Section 114 
cf the Evidence Act, as indeed, the presump- 
tion of Jaw under Section 27 of the General 
Clauses Act, are not irrebuttable but, on the 
contrary, are rebuttable. This is so because 
neither of the two presumptions is conclu- 
sive but only dispenses with the need of evi- 
dence and could not, therefore, be placed at 
a pedestal higher than evidence itself. If oral 
and documentary evidence produced by a 
litigant in a case could be rebutted by evi- 
dence produced by the other side, there would 
be no reason to hold that the presumptions 
could not be dislodged by evidence in rebut- 
tal. It was not seriously disputed that the 
presumption may be rebutted but the real 
controversy between the parties turns cn the 
guestion if a bare statement on oath by the 
tenant denying the tender and refusal tec 
accept delivery was sufficient to rebut the 
presumption. This question to my mind must 
be answered in favour of the tenant because 
by making such ‘a statement on oath, the 
tenant has really produced the best possible 
evidence he could. The presumption raised 
is with regard to the tender to him of a postal 
cover and refusal by him of its delivery. The 
best he could do is to make a statement on 
oath that no such tender was ever made to 
him and there was, therefore, no question to 
refuse the delivery. What other evidence 
could he possibly give in such a case? Such 
an evidence would, to my mind, be sufficient 
to shift the onus to the landlord to establish 
actual tender and refusal to accept delivery, 
inter alia, by producing the postman con- 
cerned, 


9. The numerous cases cited at the 
bar do not appear to me to pomt to any 
direction to the ear pie case hei pya 
Afzal (supra) merely laid down as to w 
the ie es would arise. It did not deal 
with the question as to how it was to be 
rebutted. It was not a case in which the 
tenant denied on oath the tender or the re- 
fusal of its delivery. This case is, therefore, 
of no assistance to the landlord. The case of 
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Raunaq Raim (supra) was also a case in which 
no attempt was mdde by the addressee 10, 
rebut the presumption which was said to arise. 
In the case of Mohan Lal Kojriwal (supra) ` 
also, the question was if a presumption arose 
on the endorsement “refused”. The further 
question 23 to what evidence would be suf- 
ficient to rcbut the presumption was neither 
raised nor considered. The case of Balbbadar 
Mal Kuthiaala (supra) was likewise concern- 
ed with the abstract question as to when a 
presumption would arise. The question as to 
its rebuttal was not involved. Kodali Bapayya 
(supra) was also a case in which there was 
no evidence regarding denial of tender. Simi- 
lar was the case of Sushil Kumar Chakra- 
varty (supra). In Om Parkash Bahal (supra), 
also there was no evidence of tenial. That 
was a case in which the tenant pleaded that 
he was out of station and that being so, it 
was pointed out thar no relation of the ten- 
ant had been produced to say that the postal 
cover was never tendered. In Kashilal Agar- 
walla, „AIR 1968 Assam 104) (supra) also, 
there was a mere plea of denial but no state- 
ment on oath in support of it. In Dwarka 
Singh 1969 Ren CR 849 (All) (supra) like- 
wise, there was no statement denying 
tender. In Ganga Ram (AIR 1970 All 446) 
(FB) (supra), there was no denial of tender 
although the postman was examined and was 
unable to identify the addressee. 

10. The only decision which appears 
to have taken the view canvassed on behalf 
of the landlord is of Sm. Munni Devi ( (1967) 
71 Cal WN 282) (supra). The decision in 
that case however, turned on the peculiar 
facts of that case. The tenant stated on oath 
in that case that during the material period, 
She was away from her house and this evi- 
dence was sought to be supported by the 
evidence of two witnesses. Both the Courts 


‘below had declined to accept the evidence 


because of its discrepant nature and the High 
Court concurred with their conclusion. Yt 
was pointed out that “the defendant’s denial 
on oath is, by itself, hardly sufficient, — 
particularly, having regard to the nature of 
that denial in the present case.” J am unable 
to read this decision as an authority for the 
proposition that the presumption could not 
be rebutted by the mere statement on oath 
of the tenant that there was in fact no tender 
or refusa] to take delivery. 


11. On the contrary, there is some 
authority for the proposition that the denial 
on oath of an addressee that the postal cover 
was tendered to him and was refused by him 
would ordinarily be sufficient to dislodge the 
presumption so as to oblige the other side - 
to éstablish by evidence that the service had 
been effected. In the case of Appabhai 
Motibhai (AIR 1954 Bom 159) (supra). 
Chagla, C. J. as he then was, expressed the view 
that the Court prast allow a defendant a re- 
trial, if, after.the decree has been passed 
against him on the evidence that the summons 
was sent by registered post and had been re- 
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turned with the endorsement that it had been 
refused, he appeared and denied that the pos- 
tal cover was ever delivered to him by the 
postal authorities. Similar view was taken 
by the Travancore-Cochin High Court in the 
case of Sundaram (AIR 1957 Trav. Co. 208) 
(supra) and the judgment of the Bombay 
High Court was followed. In the case of 
Mekhji Kanji Patel (AIR 1968 Bom 387) 
(supra), the earlier view of the Bombay High 
Court was reiterated by Nain, J. and it was 
held that a statement on oath by the addressee 
that the postal cover was never tendered to 
him dislodged the presumption raised under 
Section 114 of the Evidence Act. In the case 
of Parshotam Lal (AIR 1971 3 & K 20) 
(supra), the Jammu and Kashmir High Court 
took a rather extreme postition when it €x- 
pressed the view that mere presence of the 
post card and the acknowledgment form with 
certain postal seals and as endorsement will 
not lead to any presumption that ths posi 
card was addressed by and on behalf of the 
plaintiff to the addressee and its acknowledg- 
ment was refused by the latter. It was fur- 
ther held that it was not a public document 
and required to be duly proved by calling 
the writer of the post card or one who is 
conversant with his writing or at least the 
person who posted it and alsa by the post- 
man who made the endorsement when the 
acknowledgment of the post card is denied 
by the defendant. In the case of Smt. 
Bhagwanti ((1965} 67 Pun LR (SN) 12) 
(supra) it was pointed out by Chief Justice 
Falshaw as he then was, that where a re- 
gistered letter was returned undelivered with 
the endorsement that the addressee had re- 
fused to accept service, the addressee could 
not possibly produce any evidence to show 
that the ‘cover was never tendered to him 
except by denying the allegations, and that 
when there was a denial of particular mode 
of service, it was upto the other party to 
produce some evidence and not merely rely 
on something written by a postman from 
whom not even an affidavit had been obtain- 
ed. It was further pointed out that if such 
a practice was followed, there would be many 
fraudulent ex paste decrees. 


12. It would thus appear that ordi- 
narily a statement of the addressee on oath 
that the postal cover, said to have been re- 
fused by him, was never tendered to him 
would be sufficient to dislodge the presump- 
tion and shift the onus on the other side to 
establish by evidence that the service had 
been duly effected. It is, therefore, not pos- 
sible to accept the contention that the bare 
statement on oath of the addressee in such 
a case would not, as a matter of law, bs 
sufficient to dislodge the presumption that 
may be raised either under Section 114 of 
the Evidence Act or under -Section 27 of the 


General Clauses Act. A statement on oath. 


of a party to.the proceedings is a piece of 
oral evidence like statement of any other wit- 
ness and there is no rule of law that such a 
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Statement should not be accepted merely be- 
cause it is made by a person who is interest- 
ed in the proceedings nor is there any re- 
quirement of law that the statement on oath 
of a party to the proceedings must always be 
corroborated by any independent evidence be- 
fore it could be accepted by a Court of Law. 
It is not possible to lay down any hard and 
fast rule of law with regard to sufficiency of 
evidence, If a statement of a party on oath 
inspires confidence, the Court is entitled to 
accept it and base its conclusion on jt. Learn- 
ed counsel for the landlord has not been able 
to point out any discrepancy in the state- 
ment or any other feature of it which may 
justify its rejection. It is also not possible 
to accept the conclusion of the Rent Control 
Tribunal ‘that the tenant should have given 
better evidence such as the existence of an 
extraordinary situation in which the tender 
could not have been made. Such an evidence 
is visualised by the counter illustration refer- 

to above but that is a circumstance which 
a Court is entitled to consider before raising 
a presumption. Once the presumption is 
raised, the manner of rebuttal need not be 
limited to the instance given in the counter 
illustration. The only possible evidence that 
could have been given by the tenant in such 
a case would be to deny the tender on oath 
and that is exactly what the tenant has done 
in the present case. is evidence could not 
be rejected out of hand merely because it 
was made by a party to the proceedings or 
because any better negative evidence could 
have been given by the tenant, 


13. In the result, the appeal succeeds. 
The order of the Rent Control ‘Tribunal is 
set aside and that of the Addl. Rent Controller 
is restored with the result that the petition 
fur eviction would stand dismissed. The ten- 
ant would have his costs both in this Court 
and before the Rent Control Tribunal. 


Appeal allowed. 
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Plaintiff v. Punjab National Rank 
Defendants. ii ii 


Suit No. 291 of 1966, DJ- 17-7-1975, 


(A) Evidence Act (1872), Ss. 91, 92 — 
Agreement to open cash credit account re- 
to writing — Proof of terms — Ab. 
sence of pleading as to variation of — Pro- 
duction and proof of document sufficient, 
Where the terms of an agreement to open 
a cash credit account by the Plaintiff with the 
defendant Bank has been reduced in writing 
in the form of a document and the document 
has been proved and exhibited, it cannot be 
said that the terms of the agreement which 
can be ascertained with certainty from the 
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document have not been proved especially 
when there is no pleading or material placed 
on record by the Defendant that the terms 
have been varied (Paras 7 and 9) 

(B) Contract Act (1872), S. 172 — Pledge 
-~- Pledge and hypethecation of goods with 
Bank — Difference between explained. 

There is distinction between hypotheca- 
tion of goods and pledge of goods, in that, 
the hypothecated goods need not be in the 
phvsical possession of the bank but may re- 
main under the actual physical possession of 
the borrower with a view to enable the 
borrower to use the same either as raw mate- 
rial or in the process of fabrication of goods 
or an finished goods. In such cases, the bor- 
rower, is in actual physical possession but the 
constructive possessicn is still of the bank be- 
cause according to the deed of hypotheca- 
tion. the borrower holds the actual physical 
possession not in his own right as an owner 
of the goods but as the agent of the bank. 

(Paras 8 and 17) 

(C) Evidence Aet (1872), Ss. 56 and 57 
~~ Facts of which Court can take judicial 
notice — Partition of India in 1947 and its 
consequences. 

While Court is entitled to take judicial 
notice of the factum of the partition of India, 
insecurity of life and property of the Hindu 
population in what is now Pakistan as well 
as the mass migration of the Hindu popula- 
tion to the territories now forming part of 
India, it is not possible to take any judicial 
notice either of the fact that the pledged 
goods in question were taken over as evacuee 
property or not or were subjected to loot or 
arson. The take- over of the property by 
the Custodian had to be proved lke any 
other fact. (Pata 11) 

(D) Contract Act (1872), Ss. 148, 151 and 
172 — Bailment — Pledge of goods with 
Bank by way of security for loan — Liability 
of Bank as bailee for loss, destruction as a 
result of partition of India in 1947. 


By virtue of the provisions of Sections 
148 and 172 of the Contract Act, the pledge 
of the goods with the bank constituted the 
bank as a bailee and in terms of Section 151 
of the said act, the bank was bound “to take 
as much care of the goods bailed to him as 
a man of ordinary prudence would under 
similar circumstances, take of his own goods 
of the same bulk, quality and value as the 
goods bailed.” (Para 19) 


A test as to what a prudent person would 
have done in relation of his own property in 
the extraordinary situation that developed in 
Pakistan after the partition of India is pro- 
vided by the conduct of the plaintiff and its 
partner as indeed similarly situated other un- 
fortunate Hindus who had to migrate to the 
territories now forming part of India. Since 
the employees of the pledgee bank were 
mostly Hindus the staff forsook the duty and 
the property pledged with the bank was also 
left behind uncared for. Hence the Bank 
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could not be said to be liable to account for 
the pledged goods or to pay the price thereof 
to the plaintiff because it had discharged its 
obligation as a bailee and could not have 
taken any other steps to protect the pro- 
perty. (Para 23) 
Œ) Civil P. C. (1908), S. 20 — Suit 
against pledgee Bank for value of goods — 
Delhi High Court within whose jurisdiction 
head office of Bank was situated has juris- 
diction to entertain suit irrespective of whe- 
ther Bank was found negligent or not. 
(Para 26) 
(F) Civil P. C. (1908), S. 13 — Effect of 
foreign judgment. 


_A foreign judgment only creates a new 
obligation to pay but does not extinguish the 
original cause of action for the debt. A 
foreign judgment involves no merger of the 
original cause of action and creditor who 
obtains a foreign judgment has two remedies 
open to him, that is, either to bring an action 
in a domestic Tribunal on the foreign judg- 
ment or to bring an action in the domestic 
Tribuna} on the original cause of action. AIR 
1959 Bom 414 & AIR 1964 SC 538, Rel. on. 

; (Para 28) 

(G) Displaced Persons (Debts Adjustment) 
Act (1951), S. 17 (1) (b)—Pledge of goods 
ty plaintiff with defendant Bank under Cask 
Credit agreement-—Pledged goods no longer 
m possession of Bank and same not available 
for redemption by plaintiff — Bank’s alleged 
counter claim or set off under Cash Credit 
agreement is barred in view of S. 17 (1) (b). 

(Para 28) 
Cases Referred: Chronological Paras 
AIR 1964 SC 538 = (1964) 4 SCR 19 28 
AIR 1959 Bom 414 = 61 Bom LR 333 28 


Shiva Charan Singh with A. L. Kapur, 
Advocate, for Plaintiff; R. M. Lal, Sr. Advo- 
cate with Arun Mohan, for Defendants. 


ORDER :— The plaintiff, a partner- 
ship firm, sues the defendant, a nationalised 
bank and successor-in-interest of a banking 
company, for the recovery of Rs. 2,19,411/-, 
being the balance of the value of the goods 
belonging to the plaintiff which were in the 
possession of the defendant at the end of 
August, 1947 in the territories now forming 
part of Pakistan, on the allegations that the 
plaintiff opened with the Jahania office of the 
erstwhile Punjab National Bank Limited, a 
cash credit account in 1946 with a limit of 
Rs. 12,00,000/- and by way of security for 
the Joan proposed to be advanced, the plain- 
tiff pledged with the said bank stocks consist- 
ing of Kappas, cotton seeds, cotton seed cakes 
and cotton seed oil etc. According to the 
plaintiff, the cash credit agreement entered 
into between the parties on October 23, 1946, 
inter alia, provided that the goods pledged 
would remain in the exclusive possession and 
under the exclusive control of the bank; 
that a margin of 20 to 30 per cent. in favour 
of the bank would always be maintained; and 
that the‘ plaintiff would insure the stock 


1976 


against ali risks and if the plaintiff made de- 
fault, the bank would -get the necessary insu- 
rance effected to the debit of the plaintiff's 
account with it. It is further alleged that 
as a result of the disturbances in the then 
West Punjab in March, 1947, the Bank called 
upon the plaintiff to get the stock insured 
against riot and civil commotion on which the 
plaintiff insured the said goods in the sum 
of Rs. 2,80,000/- with Lloyds of London for 
one year from May 5, 1947 to May 5, 1948; 
that the account was operated by the plaintiff 
until August 21, 1947 when the value of the 
stock according to the figures given in the 
stock report of the bank’s godown keeper and 
counter-signed by its manager stood at Rupees 
2,16,302/- although the actual value of the 
stock would be to the order of Rs. 2,40,000/-; 
that on account of further production, the 
value of the stock rose to Rs. 2,58,000/-; that 
notwithstanding the responsibility of the bank 
to take due care of the pledged goods, the 
bank never sent any information to the plain- 
tiff as to the conditions at Jahania although 
the bank had been functioning in Multan dis- 
trict throughout the material period and was 
aware of the whereabouts of the plaintiff 
firm and of its principal partners; that in 
1949, the plaintiff came to know that the bank 
had given credit to the plaintiff in the sum of 
Rs. 38,589/- on account of the sale proceeds 
of the part of the pledged goods but the 
bank gave no information to the plaintiff as 
to what had happened to the rest of the 
goods; that the plaintiff, however, learnt some 
time in 1966 that the bank was claiming that 
the goods pledged with it other than the 
stock sold had been plundered or destroyed 
by the rioters in the course of the riots as a 
sequel to the partition of the country in 
August, 1947; that the plaintiff informed the 
insurers who expressed their inability to ac- 
cept any liability and sought from the plain- 
tiff an explanation as to why there had been 
a delay of 24 years in reporting the loss; that 
on this, the plaintiff sent a communication to 
the bank at its Delhi office asking for its ex- 
planation as to the circumstances in which 
no claim had been filed with the insurers and 
requiring the bank to establish that the goods 
had been actually looted and claiming that 
the bank would be liable to the plaintiff for 
the loss. The suit was, however, filed against 
the banking company but on the nationalisa- 
tion of the aforesaid bank, its successors-in- 
interest, the nationalised bank was substituted 
for it as the defendant. Lloyds of London 
were originally impleaded as defendant No. > 
in the suit but the suit against them was 
eventually withdrawn. 


2. The suit was contested by the 
bank. By way of preliminary objection, it 
was alleged that the plaint in its present form 
could not proceed to trial; that the suit hav- 
ing been dismissed against the insurers, their 
name could not be allowed to continue in 
the title of the plaint; that pursuant to the 
dismissal of the suit against the insurer, the 
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plaint was liable to be suitably amended; 
that the suit was not maintainable by virtue 
of the fact that the bank had already obtained 
a decree against the plaintiff from a Pakistan 
Court and the matters directly in issue in 

suit were adjudicated upon between the par- 
ties by the said Court, the judgment being 
conclusive between the parties; and that Pran 
Nath because the stock had been “hypothe- 
cated by the plaintiff with the answering de- 
fendant, were as a result of a three party 
agreement namely the plaintiff, this defendant 
and Mr. Pran Nath Lamba (Guarantee 
Broker)” and that the stock in question con- 
tinued with the plaintiff and the said guar- 
antee broker subject to the control of the 
bank “in a limited manner” (sic). On the 
merits of the claim, it was not disputed that 
the plaintiff had opened a cash credit account 
with the bank in terms of the agreement 
Signed between the parties; and that stocks 
belonging to the plaintiff were pledged by 
way of security. „It was, however, alleged 
that the securities, though pledged with the 
bank, were “equally in possession of the plain- 
tiff’ and were required to be so in the terms 
of the agreement and that it was the duty of 
the plaintiff to submit a daily report to the 
bank containing the details of the stock. It 
was further alleged that the daily statement 
had to be verified as correct by the plaintiff 
and the godown-keeper and the physical pos- 
session of the goods pledged was always as 
much that of the plaintiff and the godown- 
keeper, a nominee of the guarantee broker, 
as that of the bank. It was, however, not 
disputed that the godown-keeper’s duty was 
to see subject to the control of answering de- 
fendant’s Manager” that the plaintiff did not 
remove any goods out of the pledged stocks 
without depositing in the bank the value of 
stock removed. It was not disputed that the 
plaintiff operated the cash credit account but 
it was denied that the pledged stocks exceed- 
ed the amount of indebtedness by 20 to 30 
per cent. as alleged by the plaintiff and it was 
contended that the “requisite margin was not 
always maintained.” It was contended that 
the insurance policy had to be taken out in 
the name of the plaintiff and the bank jointly 
or in the name of the bank only and that 
the plaintiff did not perform its duty and the 
consequences for non-insurance in the manner 
agreed upon recoiled on the plaintiff firm and 
that the bank was unaware of the plaintiff 
having obtained any insurance in respect of 
the goods pledged. It was further contended 
that the plaintiff had neither informed the 
bank of the insurance nor had it delivered 
the policy to the bank. In the alternative, it 
was submitted that even if the plaintiff had 
taken out the insurance policy, the same hav- 
ing not been taken out in the manner agreed 
upon and no information of insurance 
having been given to the bank, the goods 
would be deemed not to have been insured 
at all. The averments in the plaint with re- 


gard to the true value of the pledged stocks 
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were disputed and it was contended that the 
stock report having been prepared by the 
plaintiff did not bind the bank. It was fur- 
ther alleged that the bank’s branch at 
Jahania had to be closed down on account of 
unprecedented communal disturbances, civil 
commotion, murders and riots on a vast 

at Jahania and the rest of West Punjab which 
broke out as a sequel to the partition of the 
country in August 1947 and that the non- 
Muslims of the areas, including the staff of 
the bank’s branch at Jahania, had to flee en- 
mass and the branch had to cease function- 
ing and that the conditions prevailing at 
Jahania were as much within the knowledge 
of the plaintiffs, their agents and their staff 
working at Jahania, where the pledced goods 
were stocked, as of the bank, and that the 
news of the happenings tn Jahania and in 
the neighbourhood had reached the plaintiff's 
agents and the staff of the bank simultane- 
ously and the situation was discussed between 
the parties every moment,and both the par- 
ties agreed that the situation was extremely 
dangerous to life and property and wholly 
beyond the control of both the parties. The 
bank accordingly denied its liability to in- 
form the plaintiff of the conditions at Jahania. 
It was further alleged that to the best of the 
information of the bank, “the stock of goods 
belonging to the plaintiff had been taken pos- 
session of by the Dy. Custodian of Evacuee 
Property, Multan”, and that this fact was 
“within the knowledge of the plaintif or at 
least which should have been known to the 
plaintiff.” It was denied that the bank had 
sold any part of the pledged goods but point- 
ed ont that to the best of the information 
available to the bank, what happened to the 
goods was set out by the bank in para- 
graph 6 of its plaint in the suit instituted by 
it in Pakistan. The said paragraph which is 
guoted in extenso in the written statement is 
in the following terms :— 


“That the goods pledged by the defend- 
ants were lying at Jahania in the factory of 
the defendants and in the locked godowns 
Situate therein under the care of the plain- 
tiff bank’s godown-keeper and defendants’ 
care-takers and watchmen guarding the said 
factory. There ‘were unprecedented riots 
-and disturbances at Jahania and all over the 
West Punjab as a sequel to the partition of 
the country in August 1947. The plaintiff 
bank’s staff had to flee along with the mass 
migration of non-Muslims from that area 
and thus the plaintiff bank’s Jahania Branch 
like some other branches ceased functioning. 


Thereafter on equiry regarding the posi- 
tion of the said pledged stocks the bank came 
to know that the same had been taken posses- 
sion of by the Dy. Custodian, Evacuee Pro- 
perty, Multan. A sum of Rs. 38,589/11/- had 
been recovered from the said Deputy Custo- 
dian as sale proceeds of a part of the stocks 
taken by him. This amount has been given 
credit to the stocks taken by him. This 
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amount has been given credit to the defend- 
ant’s account. Regarding the balance, the 
bank’s claim is still pending. If any amount 
is recovered the same will be duly given cre- 
dit to the defendant’s account in reduction of 
their liability. Thus the plaintiff bank has 
been deprived of the entire pledged security 
due to the action of the Government Officials 
and for reasons beyond the control and power 
- the bank and not due to any default of 
own.” 


It was further alleged that the plaintiff 
througout knew fully the correct position and 
the plaintif had been duly served with the 
plaint and had appeared through its counsel. 
It was denied that the bank had ever stated 
that the goods pledged had been plundered 
or destroyed by the rioters and it was pointed 
out that in terms of the cash credit agree- . 
ment, the plaintif had agreed, inter alia, “to 
absolve the bank from all liability in case 
the said pledged goods were destroyed or lost 
by theft or by any other means and had 
agreed that the bank would not be liable in 
case the same were damaged or lost by force 
majorc, that is, by an act of God, for ex- 
ample, by rainfall, storm, or by enemy action, 
internal commotion etc. etc.” With regard 
to the allegation of the responsibility of the 
bank to take care of the goods, it was con- 
tended that the possession of the goods was 
that of the plaintif and the gua-antee-broker 
as much as of the bank and thet in any event, 
in the state of complete lawlecsness that pre- 
vailed in the whole of West Punjab with the 
consequent threat to life and property, the 
property of the bank as alzo the property 
pledged with it, “had to be left behind, in 
properly locked godowns and after having 
taken as much care as was possible under the 
circumstances.” It was further contended that 
the bank had no control over the circum- 
Stances and “according to law and agreement, 
the answering defendant is immune from all 
liability in this matter and is not answerable 
to the plaintiff for the pledged stock even if 
it had been destroyed by the rioters or looted 
(although according to the information the 
plaintiff were not the subject of loot or 
plunder).” It was further alleged that by 
giving up its claim against the insurers, the 
plaintiff had absolved the bank from all 
abilities and that in any event no claim 
could be made against the bank “unless he 
makes good the amount due to the answering 
defendant on account of advances made by 
the answering defendant to the plaintiff on 
the security of the pledged goods” and that 
even in the impossible event of any claim 
being decreed in favour of the plaintiff, “the 
same must, in equity, be set off against the 
amount which would be due from the de- 
fendant to the plaintiff on the basis of the 
above-said loaning documents”. The amount 
due to the bank was estimated at Rupees 
1,98,857-70 as on the date of the written 
Statement. It was finally alleged that on ac- 
count of the decree having ‘been passed by a 
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Court of a competent jurisdiction in respect 
of the subject-matter of the suit:in favour of 
-the bank, the suit was not ‘maintainable. 

3. By its replication, the plaintiff, by 
‘and large, reiterated the allegations made m 
the plaint and controverted the contentions 
raised by the bank in its written statement. 

d, On the pleadings of the parties, 
following issues were framed on 8-4-1964: 


1. What were the terms of the cash credit 
account opened by the plaintiff with the 
defendant bank? O. P. Parties. 

2. What was the quantity and the value 
of the plaintiff’s goods pledged with the 
defendant bank? O. P. P. 

3. Whether the pledged goods were taken 
possession of by the Deputy Custodian 
of Evacuee Property, Multan? If so, 
what effect? O. P. D. 

4, Whether the goods in dispute were in 

` joint possession of the defendant bank 
and the plaintiff? If so, what effect? 
O. P. D 


5. If issue No. 3 is not proved whether 
the defendant bank is not liable to ac- 
count for the pledged goods and to 
pay its price to the plaintifis? O. P. D. 

6. If issue No. 3 is held for the defend- 
ant bank, whether the defendant bank 
is guilty of negligence and whether 
they are liable to account for the goods 
and to pay their price? O. P. P. 

7. Whether this suit is not maintainable? 

O. P. D. 
Whether Rs. 1,98,857-70 was due from 
the plaintiffs to the defendant bank in 
the cash credit account as alleged in 
paragraph 22 (a) of the written state- 
ment and if so, whether they are en- 
titled to a set off in respect thereof in 
this suit? O. P. D. ; 

9. Whether the defendant bank can claim 
a set off without payment of court 
fees? O. P. D. 

10. Whether the defendants’ claim of set 
off is within time? If not, what effect? 
O. P. D./P. 

11. Whether paragraphs 21 (a) and 22 (a) 

-~ of the written statement dated 9-3-1964 
i TROSO If so, what effect? 

- P. P. : 

12. Whether the written statement dated 
9-3-1964 is not properly verified and 
what effect? O. P. P. 

13. Whether any, and if so, which, of the 
party is entitled to special costs and 
what amount? O. P. P. . 

14. Relief. 

5. In support of their respective cot- 
tentions, the parties led both oral and docu- 
mentary evidence. After going through the 
records and the written arguments, it ap- 
peared to me that the parties had neither 
placed any smraterial before this Court nor 
made any submissions in the written argu- 
ments, inter alia, with regard to the existence, 
nature and effect of Evacuee Property Laws 
in Pakistan. and the impact of the take-over, 


if any, of the pledged stocks by the Pakistan 
authorities pursuant te such law on the 
claim of the plaintiff. I also found a com- 
plete absence in the submissions made by 
the parties of the impact of the Displaced 
Persons (Debts Adjustment) Act 1951 on the 
tights and obligations of the parties forming 
subject-matter of the suit. I, therefore, had 
the matter listed for further arguments and 
while supplementary written arguments were 
submitted on behalf of the plaintiff, Shri 
R. M. Lal, learned counsel for the bank con- 
tented himself by relying on the material and. 
submissions already placed by him on the 
record and closed his case by a statement that 
he could not usefully add to the existing 
material or the wriften submissions. 

6. I have gone through the records 
and have considered the written submissions 
made on behalf of the parties and examined 
the various questions of sets arising in the 
proceedings. My conclusions on the various 
issues are as follows :— 

ISSUE NO. 1 

7. The question that requires con- 
sideration under this issue is as te the terms 
of the cash credit agreement entered into be- 
tween the parties. In paragraph 4 of the 
plaint, the plaintiff referred to the cash credit 
agreement entered mto between the parties on 
October 23, 1946 and purported to set out 
the three salient features of it in clauses (a), 
(b) and (© of the paragraph. In paragraph 4 
of the written statement the bank, while ad- 
mitting that a cash credit agreement had been 
executed between the parties and the pledge 
of stocks pursuant to if, it was pointed out 
that clauses reproduced as (a), (b) and (c) in 
paragraph 4 of the plaint divorced from the 
context of the ofiginal agreement made an 
“imperfect reading of the conditions of the 
contract between the parties.” It was, how- 
ever, admitted that annexure ‘A’ to the written 
statement was a correct copy of the cash 
credit agreement. It was, however, pointed 
out that the securities though pledged with 
the bank were equally in possession of the 
plaintiff and were required to be so in terms 
of the agreement, and that the margin en- 
visaged in the agreement “was never main- 
tamed.” It was next pointed out that the 
insurance had to be effected by the plaintiff 
and the insurance policy had to be either in 
the name of the bank or in the joint names 
of the parties and the policy and the receipts 
for the premia had to be delivered by the 
borrower to the bank. It is apparently this 
divergence as to the true meaning and’ effect 
of the various clauses of the agreement which 
is the basis of this issue. Fhe parties are, 
however, agreed that the agreement was 
proved at the trial and marked as Ex. D1/7 
and that being so, there. is very little scope for 
any dispute as to the true terms and condi- 
tions of the agreement for a reference to this 
document would unmistakably indicate the 
terms of if. The agreement being in writing, 
there was no question of any variation of it 
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by the parties except by a subsequeat agree- 
ment and no such subsequent agreement was 
pleaded. Learned counsel for the paintiff is 
right in his contention that by virtue of Sec- 
tions 91 and 92 of the Evidence Act, there 
was no question of any material being placed 
on the record with a view to contradict, add 
or vary the tenms of a written agreement nor 
was any attempt made on behalf of the bank 
to establish any such variation. That the 
issue was raised by the bank in a rather 
half hearted manner is clearly indicated by 
the written arguments filed on behalf of the 
bank in support of this issue. It only con- 
tains a bald statement that “issue No. 1 should 
be decided against the plaintiff and it be held 
that the plaintiffs have not proved ny terms 
of the Cash Credit Account.” Nc attempt 
has, therefore, been made to substantiate the 
pleas raised by the bank or to indicate why 
Ex. D1/7 is no proof of the terms and con- 
ditions of the Cash Credit agreemen: between 
the parties. 


8. A reference to Ex. D1/7 leaves no 
manner of doubt as to the terms and con- 
ditions incorporated in it. This agreement 
partakes the character of the usual document 
drawn between the bank and the borrower 
during the material period and, imter alia, 
provides for the pledge of goods by way of 
Security for the amount to be advanced by 
the bank from time to time, the margin that 
must be maintained between the value of the 
goods and the amount of drawing, the manner 
in which the goods must remain under the 
lock and key of the bank through the 


godown-keeper, the liability of the borrower: 


to submit reports with regard to the addi- 
tions and withdrawals from the stocks pledg- 
ed with the bank to enable the bank to 
verify through its godown-keeper. It must, 
however, be pointed out that in case of 
pledged goods, the goods are stored in the 
godown under the lock and key of the bank 
under the supervision of the bank’s godown- 
keeper and the goods are undoubtedly in the 
possession, physical and otherwise, of the 
bank and no withdrawals or additions of the 
stocks are permissible without their permis- 
sion. The position with regard te hypothe- 
cated goods is, however, different because 
these goods are strictly speaking not under 
the lock ard key of the bank but are allow- 
ed to be kept at the factory or the premises 
of the borrower without any lock and key 


. jof the bank as such, but are supposed to be 


under the constructive possession of the bank 
by virtue of the deed of hyothecation which 
obliges the borrower to submit a regular re- 
turn to the bank indicating the increase and 
decrease in the value of the said goods to 
enable the bank from time to time to deter- 
mine the drawing of the borrower with re- 
gard to it. In law, however, there is no dif- 
ference with regard to the legal possession of 
the bank. In both the cases, the goods are 
under the constructive possession of the bank 
‘while in the case of pledge they are also in 
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‘the actual physical possession of the bank 


but in the case of hypothecated goods, they 
are in the actual physical possession of th 
borrower but subject to the restriction 
mentioned above. In a sense, the bor- 
rower in the case of hypothecated goods has 
actual physical possession of the goods as an 
agent, as it were, of the bank and in that 
limted sense the hypothecated goods are also 
not only constructively but actually in the 
possession of the bank. 

9. Be that as it may, Ex. D1/7 being 
the cash credit agreement truly represents the 
terms and conditions agreed to between the 
parties and constitutes a repository of the 
rights and obligations of the parties under 
the agreement subject to the relevant provi- 
sions of the law in that behalf. The issue is 
decided accordingly. 

ISSUE NO. 2 

' 109. The question that requires con- 
sideration under this issue is as to the quan- 
tity and the value of the goods pledged by 
the plaintiff with the bank. This issue had 
its genesis in the allegation in the plaint that 
the value of the pledged goods in the pos- 
session of the bank at the end of August, 
1947 was of the order of Rs. 2,58,000/- and 
thet the plaintiff was entitled to recover from 
the bank the aforesaid value minus a sum of 
Rs. 38,589/- credited by the bank in the plain- 
tiff’s account on account of the amount realised 
by the bank either from the Pakistan autho- 
rities, as alleged by it, or as part of the sale 
proceeds, as is apparently contended by the 
plaintiff, entitling the plaintiff to Rs. 2,19,411. 
In its written statement, the contention as to 
the true value of the goods lying in pledge 
at the material date was denied. The bank, 
however, did not give in its written statement 
what according to its record or estimation 
was the extent of or the value of the said 
goods and merely contented itself by a denial. 
The claim of the plaintiff that as on August 
28, 1947, the value of the pledged goods in 
the possession of the bank was of the order 
of Rs. 2,58,000/- was sought to be substan- 
ticted by the oral evidence of P. W. 11, Ram 
Saran Dass, who was admittedly .the bank’s 
godown-keeper, in charge of the godown 
where the pledged goods were stocked during 
the material period; P. W. 12, Lakhpat Raj; 
P. W. 13 Gurmukh Singh Chawla, a partner 
of the plaintiff and Ex. P. W. 11/1: the last 
stock report, submitted by the bank’s godown.- 
keeper on August 21, 1947. 

(After discussion of this evidence His 
Lordship observed): 


I, therefore, see no reason to reject the 
aforesaid oral and documentary evidence pro- 
duced by the plaintiff and, therefore, hold that 
as on August 28, 1947, the value of the 
pledged goods in the possession. of the bank 
was of the order of Rs. 2,58,000/- and decide 
issue No. 2 accordingly. 

ISSUE NO. 3 

11. The question for decision ian 

this issue is whether the pledged goods had 
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been taken possession of by the Deputy Cus- 
todian of Evacuee Property, Multan and if 
so, its effect. The issue is based on the plea 
of the bank in paragraph 12 of its written 
Statement, which in terms purports to incor- 
porate paragraph 6 of the plaint in the suit 
filed by the bank earlier against the plaintiff 
in a Multan Court. According to the allega- 
tions made in paragraph 6 of the aforesaid 
plaint, the pledged goods were lying at Jahania 
in the plaintiffs factory and in the locked 
godown situated within its precincts under the 
“care of the plaintiff bank’s godown-keeper 
and defendants’ care-takers and watchmen 
guarding the said factory”; that as a result 
of the mass migration of the Hindu popula- 
tion as a sequel to the insecurity of life and 
property in the wake of the partition of India, 
the staff of the . bank had to flee and the 
various branches of the bank including the 
one at Jahania ceased to function; that on 
consequent enquiry, the bank came to know 
that the pledged goods had been taken posses- 
sion of by the Deputy Custodian HEvacuee 
Property. Multan; that a sum of Rs. 38,589/- 
has since been recovered from the Deputy 
Custodian as sale proceed of part of stock of 
which a credit had been given to the plaintiff; 
that the claim for the balance was pending; 
that any further amount. that may be re- 
ceived, would be credited to the account of 
the plaintiff and that “the plaintiff bank has 
been deprived of the entire pledged security 
due to the action of the Government officials 
and for reasons beyond the control and 
power of the bank and not due fo any de- 
fault of its own.” In its replication, the 
plaintiff admitted that the plaintiff came 
to know of the suit having been filed 
in Multan but did not submit to its juris- 
diction. The plaintiff further pointed out a 
discrepancy between paragraph 6 of the plaint 
filed in the Multan suit as extracted in the 
Written statement and what was claimed by 
the plaintiff to be its correct reproduction in 
the replication. According to paragraph 6 
of the said plaint, as claimed by the plaintiff, 
the pledged goods stored in locked godowns, 
compound and Railway Station “were in 
possession of the bank through the Godown 
Keeper at Jahania”; and “the said goods were 
partly plundered and destroyed.by rioting 
mobs in spite of care and precaution by the 
plaintiff bank ............ partly seized and sold 
by the Custodian of Evacuee Property, 
Multan.” The plaintiff also made an allega- 
tion in the replication that paragraph 6 of the 
Multan plaint as made out in the written state- 
ment was a result of a fabrication. The 
plaintiff also filed along with the replication 
what was described as “a copy of the ori- 
ginal plaint.” 


12. This issue, of which the onus was 
on the bank, was sought to be substantiated 
in the course of-the written arguments filed 
of behalf of the bank, solely on the ground 
that this Court should take. judicial notice of 
the fact of the partition of the: country, the 
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insecurity of life and of property belonging 


to the Hindus and the mass migration of 
Hindu population as a sequel to it 
and that the properties belonging to fhe 


Hindus in West Punjab were taken possession 
of by the Custodian in West Pakistan. 
While this Court is entitled to take judicial 
notice of the factum of the partition of India, 
insecurity of life and property of the Hindu 
population in what is now Pakistan as well 
as the mass migration of the Hindu popula- 
tion to the territories now forming part of 
India, it is not possible to take any judicial 
notice either of the fact that the pledged 
goods in question were taken over as eva- 
cuce property or not or were subjected to 
loot or arson. The take over of the property 
by the Custodian had to be proved like any 
other fact. The evidence on the question is 
vague and insufficient. ° 


(After referring to the evidence the Judg- 
ment proceeded). 


It is, however, not possible to return on 
the existing material or by the aid of any 
judicial notice, a finding that tthe entire pledg- 
ed goods had been taken over by the autho- 
rities in Pakistan. Having regard to the com- 
mon course of events, however, it may be 
that a part of the goods had been subjected 
to loot, while part of it was taken over by 
the authorities. 


13. The next question that arises -is 
as to the effect of the take over of a part of 
the pledged goods. The bank pleads com- 
plete exoneration of all liability as a result 
of the take over by the Pakistan authorities 
of the pledged goods. In view of the finding 
that only a part of the pledged goods were 
taken over, the effect if any would have to 
be confined to that part. It was not disputed 
before me that if the Pakistan authorities 
had taken over the pledged property pursuant 
to any law which empowered it to take it over 
In exercise of its sovereign authority and such 
law, having regard to the similar enactment in 
force in India, was not opposed to public 
policy, the bank would be discharged of all 
its liability in relation to the property that 
was taken over. Unfortunately, for the bank, 
however, there is neither any proof that the 
Pakistan authorities took over part of the 
pledged goods in accordance with any Jaw in 
force in Pakistan nor any material which may 
enable this Court to find out the provisions 
of such a law and to conclude that the law 
could not be said to be opposed to public 
policy having regard to enactment of similar 
law in India. To succeed on this question, 
the bank had to prove, like any other fact, 
the existence of such a law in Pakistan, by 
producing and proving the Pakistan statute 
dealing with the matter. This is so because 
this Court is not entitled to take any judicial 
notice of foreign laws and all foreign laws 
required to be proved in a Court of this 


‘country must be proved like any other fact, 


In the absence of any such material even the 
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partial take over by the Pakistan authorities 
of the pledged goods. for’ which the bank re- 
ceived an amount referred to’ above, could 
not exonerate the bank of its liatility, if 
any, under the law to the plaintii. The 
bank has miserably failed to place on record 
the necessary material to take advantage of 
the plea raised in the written sfatemert and I 
have, therefore, no hesitation in holding that 
although part of the pledged goods was taken 
over by the Pakistan authorities, it had no 
effect, on the existing material, on the habi- 
lity, if any, of the bank fo the plaintif. Issue 
No. 3 is decided accordingly. 

ISSUE NO. 4. 

14, Fhe question for consideration 
under this issue is whether the goods in dis- 
pute were in the joint possession of the bank 
and the plaintiff and if so, its effect. This 
issue is based on the plea of the bank in 
its written statement that even though the 
goods were pledged with the bank, they were 
“equally in possession of the plaintiff firm 
and were also required to be so under the 
terms of the agreement and arrangement be- 
tween the parties.” The plea is in tum based 
on the allegation that the physical possession 
of the pledged goods throughout remained 
with the plaintiff and the ‘godown-keeper a 
nominee of the g oker, as of the 
answering defendant.” l 

15. This issue, of which. the onus was 
on the bank, was sought to be substantiated 
in the course of the written arguments by 
learned counsel for the bank in the following 
manner : 

“From the evidence produced by the 
parties, it is clearly proved that the gaods 
in dispute were in joint possession of the 
parties and the plaintiffs own: men used to 
look after the goods, and the goods were 
stored and kept in the plaintiffs own godowns 
and factory.” 

16. Learned counsel, however, did not 
refer either in his written arguments. or in oral 
submission before me to any evidence, oral 
or documentary, which may indicate that the 
goods, though pledged with the bank and kept 
in godowns bearing the lock and key of the 
bank, or any other places but under the con- 
trol of the bank, nevertheless, remain im Of 
could be said to remain in the joint possession 
of the parties. 

17. The plea on which this issue is 
based, to my mind, is most fantastic thaf 
could ever be raised by a banking imstitution 
in respect of the pledged goods. Et is. well 
known that both conceptually and factually, 
the possession of the pledged goods is defi- 
vered to the bank without any transfer of 
property in the said goods but conferring 
by the act of pledge a two-fold special right 
on the pledgee in the goods, namely, to hold 
the goods in possession and to dispose them 
of if the default is made in the pzyment of 
the money for which the pledge is infended 
to, be. the security. The standard cash credit 


agreement, which includes the provision for 


pledge and ~ which is ‘the repository of all 


rights and obligations. between the bank. and 
the borrower clearly provides: that. the pledg+ 
ed goods would remain im possession of the 
bank even though they may be stored in: the 
godowns: which may evem belong to the bor- 
rower or may be situafed within the precincts 
of the factory of borrower but. are under the 
lock and key of the bank. It is. equally well 
known. that the godowms. as indeed the other 

tt of the factory where the goods may be 
stored remained under the care of a godowi- 


keeper which: is. employee of the bank 


although his salary may be debited to the 
borrower. Jt is equally well known that the 


involvement of a. gterrantee-broker or the 
mere payment of the salary of the godowe 
keeper by the bomower does. not either con- 
vert the guaranteebroker as. the borrowen’s 
agent or make the gedewn-keeper the ens 
ployee of the borrower. The. provisions: in 
the cash credit. agreement: Ex. D1/7 do not in 
any Way represent a departure. from the nor- 
mal practice obtaining im that Behalf im this 
part of the word. It is true that there is 
distinctiom between hypothecatiom of. goods 
and pledge of goods, im that, the hypothecated 
goods need net be in the physical possession 
of the bank but may remain under the: actual 
physical possession of the borrower with a 
view to enable the borrower to use the same 
either as raw material or in. the process: cf 
fabrication of goods or as finished goods. 
This is a facility granted to the borrower by 
the banking. institutions so that the actual 
operations. of the borrower are not affected! 
In such cases, the bornewer,. is: im actual phy- 
sical possession but the constructive posses 
sio is. still of the bank because ac- 
cording fo the deed of hypothecation, 
the borrower holds the: actual physical posses- 
sion not im his: own right as an owner of the 
goods: but. as: the agent of the bank. No 
attempt was made in the present praceedings 
to establish that amy part of the: pledged goods 
were: in. fact hypothecated in. the sense. that 
their actual physical possession remained with 
the borrower. A reference. to the cash credit 
agreement Ex. Di/7 clearly bears out that 
the: document. incorporates a contract of pledge 
and the. possessiom of the pledged! gcods. was 
to be of the bank and remained in the: various 
godowns, as: indeed in other places, either 
under the Tock and key of the bank or in 
the direct care of its godown-keeper. 


18. I therefore, have no- hesitation in 
holding. that the pledged’ goods throughout 
were in the exclusive possession of the bank 
and under the direct. care of the bank’s 
godown-keeper. The issue is decided! ac- 
cordingly. y 


ISSUES NOS. 5S & 6 


19: These issues can be: conveniently 
discussed together as they raise the question, 
as to the extent of the liability of the bank 
te the plaintiff om account ‘of the loss of the 
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pledged goods, which appear to overlap. 
These issues arise out of the plea of the bank. 
Ordinarily, the bank, having been entrusted 
with the custody of the pledged goods, will 
‘be liable to acconnt for it to the plaintiff and 
if it fails ito properly account for it, to pay 
the price thereof to the plaintiff. Issue No. 5 
arises out of the plea of the bank that m- 
asmuch as the bank was bound to take such 
care of the goods as an ordinary prudent man 
in the circumstances would of his own pro- 
perty and inasmuch as in the extraordinary 
situation that arose in the wake of the parti- 
tion of India, complete tawlessness in the terri- 
tories now forming part of Pakistan and m- 
security of life and property of the Hindus 
and the consequent mass migration of the 
non-Muslim population to the territories now 
forming part of India, it was not possible for 
the bank to take any further steps to protect 
the pledged property and that the bank could 
not protect the property in spite of having 
taken all steps that a prudent person in the cir- 
cumstances would have taken of his own: pro- 
perty, with the result that the bank having 
discharged the obligation cast on it by law 
as a bailee of the goods, would not be table 
to account for pledged goods or 
to pay the price thereof to the plain- 
taf. It was further pleaded on behalf 
ef the bank that the take over by 
the Deputy Custodian of the Evacuee Pro- 
perty, Multan of the pledged goods under the 
Pakistan law, extinguishes the ftability of the 
bank but that plea has been dispelled by me 
while dealing with issue No. 3. Issue No. 6 
raises the question as to the liability of the 
pank to account for the goods or to pay theif 
price to the plaintiff and is based on the plea 
of the plaintiff that the bank failed to take 
such care of the pledged goods as it was 
bound to take as a bailee or as an ordinary 
person would have taken of his own goods 
decause in dealing with the pledged goods, 
the bank was guilty of negligence. 


20. The question that, therefore, re- 
guires consideration is whether in dealing 
with the pledged goods which were admittedly 
in the possession of the bank during the 
material period, the bank successfully dis- 
charged its obligation as a bailee by taking 
as much care of the goods as it would have 
as an ordinary prudent owner of it or in 
other words, was the bank guilty of negli- 
gence in dealing with the matter. Issue No. 6 
is also based on the further plea of the plain- 
fit that even in the matter of take over of 
the pledged goods by the Deputy Custodian 
of Evacuee Property, Multan,. the claim for 
compensation had not. been properly follow- 
ed by the bank and that the bank was, there. 
fore, guilty of negligence in pursuing the 
matter with the Pakistan authorities. 


21. The first question that, therefore, 
requires consideration is the extent.of the obli- 
gation of the bank to take care of the pledg- 
ed goods and if the bank while dealing with 
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the pledged goods during the material period 
failed to discharge that obligation. Learned 
counsel for the plaintiff took considerable 
pains to define precisely the nature of the 
jural relationship between the parties with re- 
gard to the goods and the extent of the legal 
obligation cast on, the bank to take care of 
the same and referred not only to the provi- 
sions of Sections 148, 151 and 172 of the 
Contract Act but sought support from a large 
number of Indian and English decisions touch- 
ing the question of the legal obligation of a 
bailee vis-a-vis the subject-matter of bail- 
ment. It is, however, unnecessary to dilate 
on this aspect of the matter because it is well 
settled, and was not disputed on behalf of 
the bank, that by virtue of the provisions of 
Sections 148 and 172 of the Contract Act, 
the pledge of the goods with the bank con- 
situted the bank as a baile and in terms of 
Section 151 of the said Act, the bank was 
bound “to take as much care of the goods 
bailed to him as a man of ordinary prudence 
would, under similar circumstances, take of 
his own goods of the same bulk, quality and 
value as the goods bailed.” ‘The various deci- 
sions cited at the Bar on behalf of the plain- 
tiff both in _English and Indian Law were 
concerned with the application of the afore- 
said principle of the lability of a bailee and 
the extent of the care that he was bound 
to take of the goods forming subject-matter 
of bailment were applied to the facts of the 
various cases. decision in all these cases, 
therefore, depended on the application of the 
well-known principle to the facts and cir- 
Cumstances of each case. 


22. That, therefore, takes me to the 
next question, if, having regard to the facts 
and the circumstances of this case, it could 
be said that the bank successfully discharged 
the obligation cast on it as a bailee or in other 
words, whether the bank took as much care 
of the goods as a man of ordinary prudence 


would in similar circumstances take of his 
own. 


23. Considerable oral evidence bas 
been led depicting generally the situation that 
obtained in what was then dominion of Pakis. 
tan including the district of Multan in the 
wake of partition of India and the holocaust 
that followed, the setting up of the two 
dominions, insecurity of the life and property 
of the non-Muslim population under the êm- 
pulsion of adverse circumstances. It is, bow- 
ever, wnnecessary to refer to the evidence be- 
cause the factum of the partition of Tadia, 
the extra-ordinary breakdown of law and 
seas aa a that, the conse-- 
quent insecurity of the., life and propert 

the _non-Mustims in the then donaa s 
Pakistan and the compulsive migration of the 
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mass of these persons to the territories now 
forming part of India and the fate that ọver- 
took their properties have now come to be 
part of history which does not need to be 
proved in any Court of law in any of these 
two countries and the Court would take judi- 
cial notice of the situations that developed. 
It is well settled that on ‘the setting up of 
the two dominions as a result of the partition 
of India, there was a total break-down of law 
and order in the territory then forming part 
of Pakistan dominion with the result that there 
was mass killing of the Hindu pcpulation 
and looting and destruction of their movable 
and immovable property. In the extraordi- 
nary situation that developed there was a 
compulsive mass migration of the Hindu 
population leaving behind the warmth of 
their hearth and home as well as their move- 
able and immovable property and a vast 
majority of these unfortunate millions on both 
sides of the border migrated to the safety of 
the other dominion with their meagre world- 
ly possessions and mostly perhaps merely their 
will power. In that sort of a situation, it 
was not possible for any Hindu in the said 
territory to either protect his life or make 
any arrangement for the protection of his 
property and what applied to the individual 
Hindus also applied to the various institutions 
including the banking institutions which were 
by and large manned by Hindu staff. The 
bank was no exception to this with the result 
that even though some sort of nucleus of 
Pakistan branches was set up by most of 
the banking institutions which migrated to 
India and arrangements were made eventually 
to salvage some of the properties left by the 
banking institutions, soon after the partition, 
the entire staff forsook their duty, deserted 
their posts under threat to their life and pro- 
perty and left the property of the banks and 
other institutions uncared for. It is also well 
known that immediately after the partition 
and in the holocaust that followed for months 
together, these properties were mercilessly 
looted or were subjected to arson, fire and 
other modes of destruction. It is until after 
some sanity was restored that the authorities 
on both sides took custody and control of 
what was left of the movable and immovable 
properties followed by the schemes on both 
sides for the take-over of the prorerties for 
payment of compensation and for allotment 
of the same to the displaced persons. The 
obligation of the bank, therefore, to take care 
of the pledged goods must be seen in the 
context of the extra-ordinary situation that 
developed. It is not possible to test this obli- 
gation on the touchstone of the duties of a 
bank in normal circumstances. It is not dis- 
puted that the plaintiff, as indeed millions 
like the plaintiff, had to leave the comfort of 
their hearth and home and left their move- 
able and immovable properties uncared for, 
to ensure protection of their life. and preserva- 


tion of whatever little they could salvage 
while leaving what was then their homeland. 
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A test as to what a prudent person would 
have done in relation to his own property in 
the extraordinary situation that developed is 
provided by the conduct of the plaintiff and 
its partner as indeed similarly situated other 
unfortunate Hindus who had to migrate to 
the territories now forming pant of India. If 
that is what they did with respect to their own 
Poran = Ta: the bank and other in- 
stitutions did with their own properties, it is 
difficult to imagine that the bank could have 
done any better with regard to the property 
that was pledged with it. The contention on 
behalf of the plaintiff that the case of an 
individual was distinguishable from that of 
a banking institution does not carry the plain- 
tiffs case any further. It is true that the 
banking institutions would have better re- 
sources and perhaps then benefit of institu. 
tional functioning or a more effective repre- 
sentation with the authorities on the other side 
of the border but their fate was not dif- 
ferent during the initial period of the 
carnage. The further contention of the plain- 
tiff that the plaintiff had suggested the posting 
of special staff including a high powered 
Englishman to the bank and that in its failure 
to take any such steps, the bank failed to 
discharge its legal obligation is not sustain- 
able because it was not possible for a bank- 
mg institution to make an exception in the 
case of an individual. The banking institu- 
tion, as indeed other institutions, had to 20 
by such arrangements as could possibly be 
made for all their constituents who were 
similarly situated. The posting of a high 
powered Englishman could not be said to be 
a part of an ordinary care which a prudent 
man in the circumstances would have taken, 
It is quite doubtful if merely the nationality 
of the person posted for the Safety of the 
goods would have made any qualitative or 
quantitative difference in the unfortunate re- 
sult. It is well known that major locting and 
destruction of the property had taken -place 
during the first few weeks of the carnage and 
the fact that some goods were taken over by 
the Custodian of Evacuee Property for which 
the bank had given to the plaintiff a credit 
referred to above, clearly shows that the take- 
over process took some time to be initiated. 
The evidence led by both sides with regard 
to the situation that developed and the pos- 
sible steps that could have been taken to 
protect the property does not lead to anv 
conclusion other than the one that I have 
arrived at on the basis of what had happened 
according to the common knowledge and 
would in the ordinary course of events have 
happened in the situation that developed in 
the wake of the partition of India. In the 
result, I am unable to return a finding that 
the bank failed to take such care of the 
goods as a person of ordinary prudence would 
have taken of his own in the circumstances 


in which the bank was placed in the extraor- 


dinary situation that developed. The various 
cases cited on behalf of the plaintiff dealt 
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with the ordinary situations in which it was 
possible to weigh in a fine scale, the measures 
taken by a bailee and none of these cases 
would have, therefore, any relevance to the 
extraordinary situation in which the parties 
were placed. In the result, the bank could 
not be said to be liable to account for the 
pledged goods or to pay the price thereof to 
the plaintiff because it had discharged its obli- 
gation as a bailee and could not have taken 
any other steps to protect the property. 


24. The next question that requires 
consideration is as to whether the bank 
pursued with the necessary doggedness and 
thoroughness the claim with the Pakistan 
authorities for compensation for the part of 
the pledged goods that was taken over. Con- 
siderable stress was laid on behalf of the 
plaintiff on the various agreements entered 
into between the two dominions with regard 
to the take over and restoration of pro- 
perties belonging to banking institutions on 
both sides; and it was argued that the bank 
did not take effective steps either for the pre- 
servation of the properties under these agree- 
ments or for payment of adequate compen- 
sation after they were taken over. It was, 
however, contended on behalf of the bank 
that in spite of their best effort, the bank 
was unable to find the precise position and 
was only able to get the information at some 
Stage that the goods had been taken over by 
the Pakistan authorities and that the bank 
has been in correspondence with the Pakistan 
authorities with a view to obtain such com- 
pensation as the Pakistan authorities may be 
willing to pay. D. W. 2, Shri Mool Raj Tuli, 
who was working during the material time 
with the bank at Lahore, stated in his evi- 
dence that the Multan office of the bank had 
filed the claim for compensation regarding the 
goods that had been taken possession of by 
the Pakistan authorities. It is not in dispute 
that as a result of the claim, the amount re- 
ferred to above, was received from the 
Pakistan authorities by the bank, a credit for 
which was given to the plaintiff. It is fur- 
ther stated on behalf of the bank that any 
further amount that may be received, would 
be similarly credited to the account of the. 
plaintiff. I do not see what further steps 
could possibly have been taken by the bank 
while dealing with the foreign Government. 
The claim with regard to the goods of the 
plaintiff could not have been freated at a 
level different than the similarly situated pro- 
perties of hundreds and thousands of other 
unfortunate persons who met the same fate 
as the plaintiff. It is well known that in spite 
of considerable efforts and even governmental] 
pressure, very little relief could be obtained 
from the authorities in Pakistan. At a later 
stage, even the well-known agreement between 
the two Prime Ministers of the countries did 
not really result in any substantial relief to 
the affected persons. It is, therefore, not 
possible to hold that in dealing with the 
matter the bank was in any manner guilty 


of any negligence and was, therefore, liable 
to account to the plaintiff for the pledged 
goods or to pay the price thereof on that 
account. The issues are decided accordingly. 


25. A further contention of the plain- 
tiff must be noticed in this context. As has 
been pointed out above in terms of the docu- 
ment of pledge, Ex. D1/7, the plaintiff was 
under an obligation to insure “against fire 
risk and war risk” the pledged goods with an 
insurance company approved by the bank to 
the full extent of the value of such goods and 
that such policy of insurance was to be taken 
out in the name of the bank or in the joint 
names of the bank and the plaintiff and the 
latter was to deposit the policy along with 
the receipts for premium with the bank. It 
is further provided that in case the plaintiff 
fails to insure the goods, the bank would be 
at liberty to effect insurance at the expense 
of the plaintiff. According to the plaintiff, 
when called upon to take out such an insu- 
rance, the plaintiff got the pledged goods duly 
insured against all risks including civil com- 
motion with the Lloyds of London in the 
sum of Rs. 2,50,000/-. It, however, appears 
that the insurers repudiated the claim ap- 
parently because the claim for the loss was 
not lodged with the insurers within the re- 
quisite time.’ The insurers were originally 
placed as defendants in the suit but the suit 
against the insurers was withdrawn eventually 
apparently because the plaintiff thought it had 
no case against the insurers because of default 
in submitting the information of the loss and 
in lodging the claim with them within time. 
The contention of the plaintiff is that it is the 
bank who had been in touch with the develop- 
ments in Pakistan and that, having been 
aware that the goods had been in- 
sured at the instance of the bank, the bank 
should have taken steps to inform the 
insurers of the developments and to have 
lodged the claim with them within the re- 
quisite time, but that the bank was negligent 
in that it neither lodged the necessary infor- 
mation with the insurers nor filed a claim 
under the policy within the stipulated time, 
with the result that a valuable source of com- 
pensation for the plaintiff was lost. This plea 
was sought to be met by the bank with the 
contention that no policy, as envisaged by the 
agreement, had been taken out; that the 
policy was „never deposited with the bank as 
stipulated in the agreement: that the bank 
could not, therefore have addressed any com- 
munication to the insurers or to have lodged 
any claim with them, and that the plaintiff 
having withdrawn the case against the insu- 
rers had absolved the bank of all responsi- 
bility. It appears that no specific issue js 
claimed by either of the parties‘on the basis 
of the aforesaid allegations but the issues 
with which I am at present concerned would 
appear to me to be wide enough in its scope 
to admit of this controversy as well. This 
contention of the plaintiff appears to me to be 
unsustainable. It was common knowledge 
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that there was insecurity of life and property 
of the Hindus in the then dominion of Pakis- 
tan following the partition of India and the 
property was either being subjected to loot 
or bad been taken over by the Pakistan autho- 
ities. The bank was in no better position m 
the matter of making either claim «an the in- 
surers or in sending the information to it. 
The plaintiff conld as well have given the 
necessary information to the insurers or to 
have filed a claim. A reference to the policy, 
which was placed on the record, goes counter 
to the contention of the plaintiff. The policy 
was taken out exclusively in the name of the 
plaintiff. It is neither a joint policy nor does 
the name of the bank otherwise figure in it. 
The bank, therefore, would have had no 
locus standi to deal with the insurers. Even 
if the policy had been handed over to the 
bank, as is contended by the plaintiff, or the 
bank was aware of its existence, I do not 
see how that by itself would create a legal 
obligation in the bank to act pursuant to it 
when it was not a party to the document. 
There is force in the contention of the bank 
that such a policy did not conform to the 
requirements of the agreement t 
parties which in terms envisaged a policy 
either in the name of the bank or jointly in 
tbe name of the bank and the plaintif. This 
contention of the plaintif must also fail for 
another reason. If the plaintiff felt obliged 
to withdraw the suit against the insurers mere- 
ly because the report of the loss or the claim 
was not lodged with the insurers within time, 
the plaintiff has to thank itself because the 
plaintiff was fully protected in terms of the 
policy notwithstanding the aforesaid default 
by virtue of the provisions of Section 18 of 
the Displaced Persons (Debts Adjustment) Act 
1951. Section 18 clearly provides that where 
property in West Pakistan belonging to a dis- 
placed person was insured against any risk 
arising out of fire, riot and civil commotion 
and there has been a loss, the insurers shall 
not be entitled to refuse the payment of the 
sum due under any claim on the ground that 
“(a) no report was lodged with the police 
within the agreed time; (b) the claim was not 
made to the company within the agreed time.” 
The plaintiff, therefore, withdrew the suit 
against the insurers to its own prejudice, and 
could not blame the bank for any default 
on its part. I had particularly invited the 
attention of learned counsel for the plaintiff 
to this provision but no attempt was made to 
meet this objection. The contention of the 
plaintiff that the bank bas been negligent in 
the matter of claim from the insurers must, 
therefore, fail. 
- ISSUE NO. 7 


26. This issue is based on the plea of 
the bank that inasmuch as the bank was not 
negligent, the suit was not maintainable. In 
the written arzuments on behalf of the bank 
a suggestion was also made that the suit was 
not maintainable because the Delhi Court had 
no jurisdiction to entertain it. I do not ste 


between the. 


A. L. R. 


bow merely because the bank may not ulti- 
mately be found to be negligent or to be 
liable to the plaintiff, the suit is not maintain- 
able. The maintainability of a suit and the 
sustainability of claim made in it are distin- 
guishable. Even if the claim ultimately fails 
and could not succeed, the suit may still be 
maintainable mnless there is any legal bar of 
it and none was pointed out. The plea that 
this Court had no jurisdiction is equally un- 
sustainable. The jurisdiction of the Court is 
clearly justified with reference to the situs of 
the residence of the bank. The bank admit- 
tedly had its head office during all material 
time in Delhi and that being so, the Delhi 
Court had the necessary jurisdiction to take 
seizin of the suit. I have, therefore, no 
hesitation in holding that the suit was main- 


tainable. 
ISSUES NOS. 8 & 10 


27. These issues are inter-connected 
and arise out of the claim of set off by the 
bank on the basis of the cash credit account, 
its maintainability without payment of court- 
fees and as to whether it is within time. In 
paragraph 22 (a) of the written statement, 
it was contended by the bank that in the im- 
possible event of any claim being decreed in 
favour of the plaintiff” the same must in equity 
be set off against the amount which would 
be due from the defendant to the plaintiff 
on the basis of the above-said loaning docu- 
ments.” It was further pointed out that the 
amount in accordance: with the terms of the 
loaning documents due from the plaintiff to 
the answering defendant “comes to Rupees 
1,98,857.70 np. on the date of this written 
statement.” The written statement is dated 
March 9, 1964. In the corresponding para- 
praph of the replication, it was contended on 
behalf of the plaintiff that if the bank had 
any counter claim it had to file it in accord. 
ance with law and on payment of requisite 
count-fee and no relief could be granted to 
the bank as no Court fee had been paid. It 
was further alleged that the bank having not 
filed any suit on the basis of the decree ob- 
tained by it from the Pakistan Court, the 
claim was barred by time. The claim was 
also disputed on the merits. 

28. The onus of all the three issues 
was on the bank and no attempt was made 
on behalf of the bank to support any of these 
either in the written statement or in the oral 
submissions in Court. The reticence on behalf 
of the bank on the question that these issues 
raise is understandable because the bank has 
mot paid any court-fees on the amount that 
it claims because not being a case of an 
adjustment, such a claim could only be made 
ii appropriate court-fees had been paid. The 
claim for set off is also barred by time be- 
cause the claim relates to a period prior to 
1947 and no attempt has been made to show 
that there has ‘been any acceptance of Kability 
or any acknowledgement by the plaintiff. I 
am, however, unable to agree with the learned 
counsel for the plaintiff that the claim of the 
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bank, if any, based on the credit account, 
got merged in the decree obtained by the 
bank from the Pakistan Court. If the 
decree obtained by the bank from the Pakis- 
tan Court was a nullity, as contended on be- 
half of the plaintiff, because the plaintiff, 
being a foreigner in that Court, never sub. 
mitted to its jurisdiction, no question of the 
merger of the cause of action with the decree 
arose. “Even otherwise, according to Private 
International law a foreign judgment only 
creates a new obligation to pay but does not 
xtinguish the original cause of action for the 
debt. A foreign judgment involves no mergep 
of the original cause of action and a creditor 
who obtains a foreign judgment has two re- 
medies open to him, that is, either to bring 
an action in a domestic Tribunal on 
foreign judgment or to bring an action in the 
domestic Tribunal on the original cause of 
action. Reference may be made in this con- 
nection to AIR 1959 Bom 414 (DB) and AIR 
1964 SC 538. This has, however, no impact 
on the result of the three issues which must 
be found against the bank. The bank’s coun- 
ter claim must also fail for another reason 
which appears to me to be more fundamental. 
Section 17 of the Displaced Persons (Debts 
Adjustment) Act, 1951, lays down rules with 
regard to debts secured on moveable property. 
Clause (b) of sub-section (1) of S. 17 is in the 
following terms : | 
“(b) The creditor shall not be entitled, 
in any case where the pledged property is 
no longer in his possession or is not available 
for redemption. by the debtor to recover from 
the debtor the debt or any part thereof for 
which the pledged property was secured.” 
he claim of the bank for the amount said 
be due under the cash credit agreement is 
by the aforesaid provision obviously 
because it is fhe common case of the parties 
bat the bank is no longer in possession of the 
pledged goods and the same are, therefore, 
not available for redemption by the plaintiff. 
In the circumstances it is unnecessary to defer- 
mine if there is a claim which could form 
subject-matter of a set off or a counter-claim 
or as to the quantification in respect thereof. 
In the view that E have taken of the issues, 
these questions do not survive. 
ISSUES NOS. 11, 12 & 13 
29. None of these issues were seri- 
Gusly pressed before me either in the written 
arguments or in the oral submissions in Court, 
In the view that I have taken of the other 
issues, none of these issues really survives. 
The bank has made a plea for special costs 
but I do not see any ground to award any 
special costs to the bank im the circumstances 


of the case. 
“ISSUE NO. 14 , 
30. In the result, the suit fails and is 
hereby dismissed but, in the circumstances, 
leaving the parties to bear their respective 
costs. 
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AVADH BEHARI ROHATGL J. 

Jaimal Singh and another, Appellants v, 
Tawala Devi and others, Respondents. 

F. A. O. No. 130 of 1967, D/- 17-7-1975." 

(A) Motor Vehicles Act (1939), S. 119-8 
— Rashness and negligence — Deriver of truck 
while driving on the wrong side neming into 
the cyclist who was centering into road 
Junction — Cyclist as a resu of impact 
receiving fatal Injuries — Held facts eloqu- 
ently speak for rashness: and negligence of 
truck driver. (Para 24) 
(B) Motor Vehicles Act (1939), S. 110-B 

termination of compensation to be paid 
to wife of deceased — Consideration. of 
chances of widow’s remarriage. 

Since damages are primarily awarded for 
the loss of financial support the amount to: be 
awarded may be very much Iess if the widow 
is likely to remarry in the near future fop 
she will then have made good her lost sup- 
port. Consequently a judge is: expected, and 
mdeed. required, to assess the likelihood that 
a widow will remarry, this he cam only do 
by listening to what she has to say andi by 
making some assessment of how attractive 
she appears to be. (Para 34) 

(C) Motor Vehicles. Act (1939), S. 110-B 
=— Fatal accident chim — Determination of 


compensation — Inflation and. 


rising wages 
cannot be ignored — Relevant date: i 
Inflation: and increased wages are irrever- 
sible phenomena in the modern world. In 
assessing damages in fatal accident cases: coni- 
pensation should be calculated! so as to: allow 
for the increasing cost in a depreciating cur: 
rency of equivalent material benefits: which 
the deceased would have: provided for his. de- 
pendants out of his rising wages. A judge 
cannot shut his eyes to the inflationary trend 
and the fact that the rupee has gone down 
considerably in value. An award of Rupees 
12,000/- or so for the loss of the bread-winner 
of the family in these days does not mean 
much. Taking a reasonable and realistic and 
common sense view of alll aspects of the 
matter judge must try to fix a figure which 
iS neither unfair to the recipient nor to the 
one who has to pay. (Para 44) 
The Tight figure to be awarded has: to be 
found empirically. . One's practical judg- 
ment, robust common sense and instinct en- 
able one to reach a sound conclusion. 
en hee, e (Para 56) 
The distinguishing features of the present 
case were that the widow had not remarried 
though ten years had elapsed since accident. 
The aged mother had survived beyond the 
expectation of the tribunal and continued to 
live in the twilight of her existence. After 
NLA tS AA A AAAA ede 
Ly cre Resp id of oe C. Jain, J., Motor 
coident Claims Tribunal; Delhi, Dj- 
18-4-1967). SA : 
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the judgment in this case in 1967 prices had 
risen to such an extent that the tribunal could 
not be blamed for not taking them into ac- 
count. The tribunal could not have gazed 
into the future and predict that some date the 
value of the rupee will go down to 37 paise 
as is shown in the official index. In mak- 
ing the assessment High Court could look at 
these events since the accident to see whether 
contingencies have become certainties. The 
true principle is that damages are assessed on 
the basis of the plaintiff’s loss at the date of 
judgment — trial as well as appellate. (The 
compensation awarded raised to Rs. 24,100/-). 

(Paras 56, 57) 

(D) Motor Vehicles Act (1939), S. 170-B 
— Fatal accident claim — Compensation to 
minor son. 

The needs of the son will increase as he 
enters the ‘portals of life. Provision for his 
marriage, training for business etc., will also 
have to be made. It will be unfair to limit 
the award to 18 years on the ground that 
the liability ceases on child becoming sui 
juris. (Para 53) 

Œ) Motor Vehicles Act (1939), 5. 118-B 
— Lump sum award — Award made on basis 
of amount contributed by deceased towards 
maintenance of defendants on date of his 
death — Plea that it should be reduced by 
at least 30 per cent. rejected: 


The High Court refused to reduce the 
lump sum it awarded firstly because it was 
computed at the very rate fixed by the tri- 
bunal, secondly because in this calculation 
increase in earning in future years was not 
considered, thirdly because amount was not 
enhanced on account of rising prices and be- 
cause claimants were deprived of enhanced 
compensation for nearly ten years and no in- 
terest for this period was allowed. 

(Paras 51, 52) 
Cases Referred : Chronological Paras 
AIR 1975 Him Pra 35 = 1974 ACJ 514 54 
AIR 1973 Mys 213 = 1973 ACJ 203 55 
1973 ACY 147 = 1973 Cur L} 209 50 
1973 ACT -371 (Delhi) 55 
1973 ACY 515 (Delhi) 50 
1973 ACJ 414 = 75 Pun LR 715 53, 54 
1972 ACJ 334 = ILR (1974) 1 Punj 677 54 
1971 ACJ 31 = ILR (1972) 2 Punj 554 44 
1971 AC 115 45 
(1968) 1 QB 845 = (1968) 1 All ER 518 34 
(1967) 2 QB 637 = (1967) 1 All ER 539 34 
1966 ACJ 110 (Punj) 53 
(1963) 2 QB 683 = (1963) 2 All ER 432 55 
(1961) 1 WLR 1103 = (1961) 3 All ER 24 55 
(1956) 1 WLR 51 = (1956) 1 AH ER 108 55 
(1956) 1 WLR 471 = (1956) 1 All ER 874 57 
1903 AC 426 = 72 LIKB 805 58 

M. L. Bhargava, for Appellants; Arun 
Kumar Advocate, for Respondents. 

JUDGMENT :— These are two conjoint 
appeals. They arise out of a fatal accident 
case. 

2. One Thakur Dass, a resident of 
Seelampur — a trans-Yamuna area — was 
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going on a cycle on January 27, 1965. It 
was about 9.30 a. m. He left his home for 
the place of work. He came out of the street 
in order to reach the main G. T. Road. He 
traversed the main road and went to his left. 
He was coming towards Delhi. A truck 
bearing registration No. PNR 2579 was com- 
ing from Delhi at a great speed. The truck 
suddenly turned towards its right hand side 
wken it ought to have kept to its left and 
knocked down the cyclist after going on the 
wrong side of the road. As a result of this 
accident Thakur Dass received fatal injuries 
and died soon after on way to hospital. 

3. Thakur Dass, victim of the fatal ac- 
cident, was a young man of 23 years of age. 
He was a man of modest means. He follow- 
ed an humble occupation in life. He was a 
tailor and cutter by profession. He was work- 
ing under his employer at Jangpura and was 
being paid about Rs. 150/- per month. He 
was also doing tailoring work at home and 
was thus supplementing his income by Rupees 
5Q/- or so. 


4, Thakur Dass was a married man. 
He has left behind Jawla Devi his widow, a 
minor son Prem Singh and his aged mother 
Phulan Devi. Jawia Devi was then 21 years 
of age and is now 30 years. Prem Singh was 
a child of about 8 months at that time. Now 
he should be about 10 years of age. Phulan 
Devi, the mother is an old woman. She was 
then 70 years of age. She is still alive. She 
is now 80 years. 

5. All three of them filed a claim of 
compensation for Rs. 40,000/- under S. 110-A 
of the Motor Vehicles Act. This claim 
was made on March 9, 1965. 


6. On April 18, 1967, th: tribunal 
made an award for Rs. 12,952/- in their 
favour. Against the award two appeals have 
been filed. In FAO 130 of 1967 the owner 
of the truck and the imsurer Northern India 
General Insurance Company Ltd. have prayed 
for setting aside of the award. They deny 
their liability. In the other appeal (FAO 
No. 171 of 1967) the claimants have prayed 
for the enhancement of the award. Their 
main grievance is that the sum awarded is 
too low. This judgment will govern both the 
appeals. 


T: On these appeals two questions 


arise. One is about the liability of the owner 
on the ground of negligence. The other 


question is about the quantum of damages. I 
will first take up the question of liability. 

8. The case of the claimants before 
the tribunal was that the accident was caused 
by the rash and negligent driving on the part 
of Hira Singh who was driving the vehicle 
in the course of his employment under Jaimal 
Singh, the owner of the truck. 

9. A notice of the claim was issued 
to the Northern India General Insurance 
Company Limited under Section 96 (2) of the 
Motor Vehicles Act as the vehicle was irsured 
with them. i 
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Karuna Kanta Karikar, Petitioner v, The 
State of Assam and others, Respondents. 
M i Rule No. 691 of 1972. D/- 23-5- 


(A) Assam Co-operative Societies Act (1 
of 1950), Sections 23 and 24 — Nomination 
— No provision for nomination in bye-laws 
of society at relevant time —— Nomination 
even if made will not come wtihin scope of 
Sections 23 and 24. (Para 6) 


(B) Assam Co-operative Societies Rules 
(1953), Rule 20 (1) — Validity — Provision 
that nominee may become member only if 
admitted by Managing Committee is not ultra 
vires Sections 23 and 24 of the Act, 


When Rule 20 (1) of the Assam Co- 
operative Societies Rules, 1958, provides that 
a nominee may become a member only if 
admitted by the Managing Committee, it 
means that the Managing Committee will 
admit a nominee provided he is nominat 
as provided under Section 23 of the Assam 
Co-operative Societies Act 1949. The provi- 
sion for nomination is subject to bye-laws. 
Since S. 28 of the Act refers to bye-laws and 
bye-laws make the inheritance by nominee 
subject to decision of the Managing Com- 
mittee,. the impugned provision in Rule 20 
(1) that a nominee may become a member 
only if admitted by the Managing Committee 
is not ultra vires Section 28 or 24 of the Act. 
If any member dies then it will necessarily 

e the concern of the society as a whole 
whether the lega] heir of the deceased mem- 
ber, if legally nominated, may be accepted 
as member, ' (Paras 11, 12) 

(C) Assam Co-operative Societies Act (1 
of 1950), Section 24 (b) — Right of legal heir 
to be admitted as share-holder, 

In the instant case, a share-holder of 
the Society during his lifetime nominated 
his son. There was no provision for nomina- 
tion in the byelaws of the society at the 
relevant time, Bye-laws provided that on the 
death of a member he would cease to be a 
member. On the question whether the son 
was entitled to be admitted as a mem 
of the society on his father’s death, 


_ Held, in the absence of a valid nomina- 
tion and in view of the bye-laws, on father’s 
death his share or interest would be dis- 
posed of: under Section 25 of the Assam Co- 
operative Societies Act where the question 
of eligibility would be determined by the 
society only on an application being made 
for that purpose, ara 13) 


B. K: Das and A. B. Choudhury, for 
Petitioner; J. C. Medhi, Advocate General, 
Assam, P. Choudhury, A. Kalita, P. C. Kataki 
and M. Laskar, for Respondents. 


PATHAK, C. J.:— By this application 
under Article 226 of the Constitution of 
` GS/IS/C851/75/MBR 
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Karuna Kanta v. State of Assam (Pathak C. f.) 
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India the petitioner has challenged the vires 
of Rule 20 (1) of the Assam Co-operative 
Societies Rules, 1958, hereinafter referred to 
as ‘the Rules’, and also has prayed for quash- 
ing the orders dated 20-8-1970 and 29-5-1971 
passed by the Assistant Registrar of Co-one- 
rative Societies and the order dated 4-7-1972 
passed by the Joint Secretary, Government 
of Assam, Co-operative Societies Departm=nt, 
and also for a direction to Respondents 5 
and 6 to admit the petitioner as a share- 


. Fe in the Assam Co-operative Silk House 
td. 


2. The facts of the case are as fol- 
lows: Respondent No, 6, Assam Co-operative 
Silk House Ltd. is a co-operative Society 
constituted under the Assam Co-operative 
Societies Act, 1949, hereinafter referred to 
as ‘the society’. One Kaliram Karikar was 
a member of the society holding ten -shares 
valued at Rs, 100/- each during his lifetime 
and he was a share-holder of the society till 
his death. The society was registered in the 
year 194] under the provisions of the Socie- 
ties Act. It is stated in the petition by the 
paces that said Kaliram Karikar during 

is lifetime nominated his two sons, namely, 

Karuna Kanta Karikar (the petitioner) and 
Govinda Karikar who predeceased his father. 
The. petitioner is the only surviving son on 
the death of his father Kaliram Karikar. After 
his father’s death, the petitioner filed an ap- 
plication on 31-10-1968 to the society for 
transferring the shares of his father in his 
name, The Secretary of the society, Res- 
pondent No, 5, by letter dated 17-4-1969 
informed the petitioner as follows:— 


“With reference to your letter dated 
19-1-1969 regarding shares, I beg to state 
that if he becomes a member of the society, 
he should be connected in production and in 
other things. 


We are not inclined to transfer the 
shares of the deceased. Therefore, it wil 
be considered only after you apply afresh. 
Further, we are calling forth a report from 
the local Branch at Soalkuchi to examine 
as to how he is presently connected with 
the development of silk industries.” 
Against this decision communicated by the 
Peopenaal No. 5, the petitioner filed an 
application under Section 63 (1) of the 
Societies Act to the Registrar of Co-operative 
Societies. The Assistant Registrar, Co-ope- 
rative Societies, informed the petitioner that 
he was not entitled to the shares of his de- 
ceased father according to the bye law 
the society and directed him to approach the 
Secretary of the Society, Respondent No. 
for consideration of his case on merits. There- 
after the petitioner filed an application for 
review of the said order and that application 
was rejected. The petitioner then filed an 
appeal before the Minister of Co-Operative 
Societies under sub-section (8) of Section 80 
of the Assam Co-operative Societies Act, 
1949, hereinafter referred to as ‘the Act’. 
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With reference to his appeal, the pétitioner 
was sent a copy of order No. Coop, 383/71/16 
dated 4-7-1972, issued under the, signature 
of the Joint. Secretary to the Government of 
Assam, Co-operation Department by which 
the Secretary of the society was informed 
that since the Managing Committee did not 
want to.admit the petitioner as a member, 
the society should pay the share money of 
late Kaliram Karikar to his rightful nominee 
without delay and the Secretary also should 


ascertain whether Karuna Kanta Karikar was _ 


the legal nominee or not before the payment 
was made. From Annexure “X to the ap- 
plication filed on 14-5-1975, it appears that 
with reference to letter dated 4-7-1972 the 
Registrar was informed that share money c' 
Rs. 250/- only was refunded to the rightful 
nominee of late Kaliram Karikar, that is, to 
Karuna Kanta Karikar, on 13-4-1969 as per 
Resolution No. 7 of the Managing Committee 
meeting held on 6-4-1969, The said sum 
was credited to the personal account of 
Karuna Kanta Karikar on 18-4-1969 and a 
copy of that letter, which was sent to the Re- 
gistrar of Co-operaitve Societies; was also 
sent to the petitioner with a request to take 
the deposited amount with interest thereon 
at any moment or any day he liked, The 
present Rule has been obtained by the peti- 
tioner thereafter. 

8." Mr. B. K. Das, the learned coun- 
sél for the petitioner, submits that since late 
Kaliram Karikar, who was a share-holder of 
the society, during his lifetime nominated 
his two sons, namely the petitioner and 
Govinda Karikar and since Govinda Karikar 
had predeceased: his father, the petitioner 
was the only nominee. and, therefore, 
under Sections 23 and 24 of the Act the 
petitioner has a right to be admitted as a 
member of the society and the Respon- 
dents 5 and 6 have a duty to admit the 
petitioner as a member in place of his 
father, l 


4, Sections 23 and 24 of the Act may 
be quoted. 


“23. Nomination of transferee. — If 
the bye-laws of a registered ‘society so 
permit, any member of the society may, 
in accordance therewith nominate a per- 
son or persons in whose favour the so- 


ciety shall dispose of. the shares or inte~. 


rest of such member on his death. - r 

24. Transfer of interest of dead mem- 
ber, — When a member of a registered 
society dies his shar2s and interest in the 


society shall, subject to the provisions of 


this Act, be transferred— 

(a) to the person. if any. nominated 
in accordance with the provision of Sec- 
tion 23. or l i 

(b) if there be no such nominee. or if 
the nominee is not zvailable or is difficult 


to be ascertained by the managing body,. 


or if for any other cause such transfer 
cannot be made without unreasonable de- 
lay or difficulty, to the person as may ap- 
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pear to the managing`body: tó be the heir 
or legal. representative of the' rdeceased- 
member; provided that ninety days -have 
elapsed from the date of the memiber’s 
death. No new claim shall be entertain= 
ed‘ after the said period of ninety days.” 

5. Under Section 23 of the Act. a 
member of a co-operative ‘society: may 
nominate a person or persons in whose 
favour: the society shall dispose of the 
shares or interest of such member on his 
death provided the bye-laws of the re- 
gistered society So permit and‘the nomi- 
nation also shall be in accordance with 
the bye-laws, 


6. So the first point that arises for 
consideration is whether there was any 
provision for nomination in the bye-laws 
of the society in question, as laid dewn in 
Section 23 of the Act. It is common case 
that the present case is covered by the 
bye-laws of the society accepted in 1941. 
We find that. and it is admitted by the 
learned Counsel of both the parties. there 
is no provision ‘for’ nomination in the bye- 
laws of ‘the society that were accepted at 
the time of constitution of the society. 
But subsequently new bye-laws ‘have been 
accepted by the society, which have come 
into force with effect ‘ from: 28-2-1970! 
Kaliram Karikar, a share holder of the 
society, died on 1-7-1968. Therefore, so 
long he was a member of the society, the 
society was governed by the earlier bye- 
laws wherein there was no provision for 
nomination, That being 'so'the earlier 
bye-laws will govern the present case. 
We have 'not got the exact date of the 
nomination stated to have ‘been made .by 
Kalram Karikar. Anyway. the homina- 
tion that. was“ made by Kaliram Karikar 
must .be prior to 1-7-1968. Hence when 
this nomination.-.was made there was no 
provision in the bye-laws of the society 
for nomination and that being so, such 
nomination even if .made will not come 
within the scope. of Sections 23.and 24 of 
the Act.’ Hence, the petitioner. who 
claims to be a nominee of his father, will 
not get any- right whatsoever as a nomi- 
nee, as contemplated under Sections 23 and 
24 of the Act. In the absence of any pro- 
vision for nomination in the bye-laws at 
the relevant time, the provision of nomi- 
nation of transferee as contemplated under 
Section 23 of the Act is not available and 
so the petitioner as a nominee is not en- 
titled to have any right of transfer of the 
shares of the society as contemplated 
under Sections 23 and’24 of the Act. The 
transfer of shares to a legal heir other 
then a nominee. as contemplated under 
clause (b) of Section 24 is also subject to 
other provisions of the Act, This point 
we shall discuss later. ra 


7. Admittedly two .persons were 
jointly nominated by the said nomination 
and one of them predeceased his father. 
In that circumstance, if one of the two 
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joint nominees died and there-was no 
fresh nomination. whatsoever, it is. doubt- 
ful whether the petitioner would. be the 
sole nominee under the said nomination 
even if there were provisions in the bye- 
laws for nomination. Clause 7 of the bye- 
laws that govern the present case lays 
down the circumstances when a member 
ceases to be a member and one of the cir- 
cumstances is that when a member dies 
he ceases to be a member. Clause 10 of 
the bye-laws provides how the dues of a 
ceased member are to be paid. In the in- 
stant case. in accordance with Clause 7 of 
the bye-laws Kaliram Karikar ceased to 
be a member on his death on 1-7-1968. 
That being so, the petitioner. who is not 
a nominee as contemplated under Sections 
23 and 24. is not entitled to become a 
member of the society as of right under 
the Act. But his case will be governed 
by Section. 25 of the Act and before the 
shares of his deceased father may be 
transferred to the petitioner. his eligibility 
as contemplated under Section 25 will 
have to be examined and determined. 
Section 25 provides the procedure for dis- 
posal of share or interest of a ceased 
member, A member may cease to be a 
member as provided in the Act, Rules or 
bye-laws. Under clause 7 of the bye- 
laws that are applicable in the case. a 
member on his death ceases to be a mem- 
ber. So on the death of Kaliram Karikar, 
his shares or interests will be transferred 
to the person eligible for the same. 


8. When the petitioner wanted 
that he should be_ admitted as a member 
fn respect’ of -the shares of his deceased 
father, the society directed him to file an 
application for becoming a member and 
that his application for membership’ would 
be considered on merits. But the. peti- 
tioner has refused to file any application 
for membership. Instead he applied to 
the Assistant Registrar of Co-operative 
Societies as well as to the Government in 
this connection. The Assistant Registrar 
as well as the Government pointed out 
that under the then bye-laws the peti- 
tioner was not entitled to be admitted as 
a member but he may approach the so- 
ciety for consideration of his prayer for 
membership. 

; Mr. B. K. Das. the learned coun- 
sel for the petitioner., ħas referred to some 
provisions of the new bye-laws which 
came into effect from 28-2-1970 wherein 
theré is some provision for nomination in 
Clause 5 (7), But it is common case that 
this.new bye-law is not applicable in the 
instant case. 


10. The learned counsel for the 
petitioner then submits that Rule 20 (1) 
of the Rules is ultra vires Section 23 of 
the Act. Rule 20 (1) reads as follows:— 

"20. Nomination of transferee:— 

(1) A member may. by writing under 
his hand deposited with the society during 
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his lifetime, or by a statement signed by 
the member made in any book kent by the 
Society, nominate any person or persons 
to whom under Section 23 his share or 
interest in the society or so much thereof 
as may be specified in such nomination, 
shall be paid or transferred on his death. 
A nominee may become a member only if 
admitted by the Managing Committee. 


A nominee thus admitted shall be ex- 


l empted from payment of admission fees.” 


= IL The precise submission of the 
learned counsel is that Rule 20 (1) to the 
effect that the nominee may become a 
member only if admitted by the Managing 
Committee is beyond the scope of Section 
24 of the Act which lays down that when 
a member of the registered society dies, 
his shares and interest in the society shall 
be transferred to the nominee, Strictly 
speaking, this point is not necessary to be 
decided in this case. The petitioner is 
hot a nominee as contemplated under 
Sec. 23 of the Act, inasmuch as, there was 
no provision for nomination in the bye- 
laws .at the relevant.time. Therefore the 
transfer contemplated under Section 24 
is not at all applicable to him. That 
apart, when Rule 20 (1) provides that a 
nominee may become a member only if 
admitted by the Managing Committee. it 
means that the Managing Committee will 
admit a nominee provided he is nominated 
as provided under Section 23. The pro- 
vision for nomination is subject to bye- 
laws. We find a provision for nomination 
in Clause 5 (7) of the new  bye-laws 
wherein it is found that each member 
may nominate a person as nominee who 
will inherit the share or interest of the 
member on his death, but this is made 
subject to the decision of the Managing 
Committee. Since Section 23 refers to 
bye-laws and bye-laws make the inherit- 
ance by nominee subject to decision of 
the Managing Committee, the impugned 
provision in Rule 20 (1) that a nominee 
may become a member only if admitted 
by the Managing Committee may not be 
ultra vires Section 23 or Section 24 of the 
Act. If any member dies then it will ne- 
cessarily be the concern of the society as 
a whole whether the legal heir of the de- 
ceased member, if legally nominated. may 
be accepted as member. This acceptance 
has double consequences: firstly. the Ma- 
naging Committee may think that accept- 
ance of the nominee as a member in place 
of the deceased member may not be in 
the interest of the society as a whole and 
in such circumstance the society may not 
accept him as a new member, and, second- 
y. a nominee of a deceased member may 
not himself like to become a membey see- 
ing the condition and state of affairs of 
the society itself. In such a circumstance 
the society cannot thrust the membership 
upon an unwilling nominee or legal heir 


Ren 
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of a deceased member. There is always 
an element of voluntariness in such so- 
ciety. 


12. In the circumstances we find 
that the provision that a nominee may he- 
come a member only if admitted by the 
Managing Committee is not beyond the 
scope of Sections 23 and 24, inasmuch as. 
the nomination itself is conditioned by the 
bye-laws and the bye-law also provides 
for membership of the nominee subject 
to decision of the Managing Committee. 


13. The learned counsel for the 
petitioner further submits that under 
clause (b) of Section 24 of the Act, the 


legal heir is entitled to be admitted as a 
shareholder even if he is not a nominee. 
We have already quoted clause (b) of Sec- 
tion 24, Provisions of Section 24 are sub- 
ject to the other provisions of the Act. 
Under Section 25 a member ceases to be 
a member if it is so provided by the Act 
or Rules or byelaws. Bvye-laws of the So- 
ciety provide that on the death of a mem- 
ber he ceases to be a member. So when 
Kaliram Karikar died, he ceased to be a 
member. There is no legally valid nomi~ 
nation in this case, So the disposal of the 
share and interest of ceased member 
Kaliram Karikar will be in terms of Sec- 
tion 25. Under Section 25. the shares or 
interests of a ceased member are to be 
transferred to another eligible person. 
The eligibility of the person will be de- 
termined by the society, that is. its Ma- 
nesing Committee, Hence the Managing 
Committee asked the petitioner tp file a 
petition for membership to be considered, 
but the petitioner has doggedly refused to 
file any application for membership, That 
being so, his case may not be considered 
by the society at all because clause (b) of 
Section 24 is subject to Section 23 and 
Section 25 which bring in forcefully the 
bye-laws as well. So in the absence of a 
valid nomination, and in view of the bye- 
laws, on his death Kaliram Karikar ceas- 
ed to be a member and his share or inte- 
rest will be disposed of under Section 25 
where the question of eligibility to mem- 
bership arises and the petitioner has re- 
fused to file the application for member- 
ship. 


14. The learned counsel for the 
petitioner then submits that by letter 
dated 13-7-1972 the Secretary of the So- 


ciety informed the Registrar of 
Co-operative Societies that the share 
money of 250/- only was 


refunded to the rightful nominee of 
late Kaliram Karikar, that is. to the peti- 
tioner, on 13-4-1969 as per Resolution No. 
7 of the Managing Committee meeting 
held on 6-4-1969 and the said amount was 
credited to the personal account of the 
petitioner on 13-4-1969. On the basis of 
this letter (Annexure ‘X’ to application 
dated 14-5-1975), the learned Counsel sub- 
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mits that the Society accepted the peti= 
tioner as the rightful nominee and, there- 
fore, they are not entitled to go back now 
to state that the petitioner is not the 
rightful nominee, But this submission ig- 
nores the main question that in the ab- 
sence of any bye-law to that effect a mem- 
ber cannot nominate a person in whose 
favour the society is required to transfer 
the share or interest of such member on 
his death. We have already discussed 
that in the earlier bye-laws there was no 
provision permitting a member to make 
nomination, The Resolution No, 7 dated 
6-4-1969 does not show that the petitioner 
was admitted as a member of the Society 
by the Managing Committee, That being 
so, the submission of the learned Counsel 
holds no water. 


15. In the result, the petition fails 
and is accordingly dismissed and the Rule 
is discharged, There will be no order as 
to costs. 

D. PATHAK, J.:— J agree. 

Petition dismissed, 
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Hira Bordoloi., Petitioner v, The De- 
puty Commissioner, Lakhimpur and 
others, Respondents, 


sca Rule No. 311 of 1973, D/- 25-8- 


(A) Constitution of India, Article 226 
— Assam Forest Regulation, Section 3 — 
A’s elephant not wild missing — Elephant 
captured in forest — Deputy Commissioner 
inviting claims for elephant — Claims of 
A and two others rejected and elephant 
directed to be made cover to Forest De- 
partment — Elephant held was not “forest 
produce” within Section 3 — D. C’s order 
was without jurisdiction —- Elephant 
should remain with Forest Department 
till order of Civil Court, 


Where A’s elephant which was not 
wild was missing and was captured in the 
forest range and in response to Deputy 
Commissioner's notice A and two others 
filed their claims for the elephant and the 
D. C. passed an order rejecting all the 
claims and directing the elephant to he 
made over to the forest Department and 
A filed a writ petition challenging the 
order, it was held that as the elephant 
was not wild it was not “forest produce” 
within Section 3 and could not be dealt 
with under the Regulation and as the 
order was made under no provision of 
law it was without jurisdiction and must 
be quashed and the elephant should re- 
main with the forest Department till an 


ee 
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approached by any of the 
they so chose to do. 


claimants if 
(Paras 3, 4, 5) 


PATHAK, C. J:— By this applica- 
tion under Article 226 of the Constitution 
of India the petitioner has challenged the 
order dated 18-1-1973 passed by the De- 
puty Commissioner, Lakhimpur in Misc. 
Case No, 1/71-72 (Elephant Missing Case). 


2. The petitioners case briefly 
stated is as follows. In 1969-70 one Nara- 
nath Upetry was one of the Mahaldars in 
Elephant Mahal No. VI under Eastern 
Range, Borgang. District Darrang, The 
said mahaldar Naranath Upetry being un- 
willing to operate the mahal himself en- 
trusted the management of No. VI Bon- 
gang Elephant Mahal to the petitioner 
though no formal agreement was entered 
into between them in this respect, Nor- 
mally the elephant hunting operation pe- 
riod is from lst October, till 15th of 
March, but on application being made by 
mahaldars the period may be extended 
till 30th of March. Upto 15th of March, 
1970, the mahaldar operating No, VI Bor- 
gang Elephant Mahal could capture only 
one elephant and all the mahaldars in- 
cluding Naranath Upetry applied for ex- 
tension and in anticipation of formal order 
of extension continued the mela shikar 
after 15th of March, 1970, till 30th March, 
1970, After 15th of March, 1970, it so 
happened that Naranath Upetry captured 
two more elephants before 30-3-1970 and, 
in fact, the last one, which was a she- 
elephant, was captured on 27-3-1970. Shri 
L. C. Das. who was incharge of the De- 
pot, was formally informed ebout the 
capture and he following the usual proce- 
dure recorded and numbered the catch as 
No, 21 and on 28-3-1970 measured the 
elephant last caught, fixed the royalty, 
Mahal fee and Sales Tax and completed 
all the official formalities, In Annexure 
‘A’ to the petition it has been stated as 
follows:— 


"Date of Fixing measurement—28-3-70 
By whom measured: L. C. Das (VI) 


Royalty — 425.001 EE ET 
M Fes  —400.00 } Head vide R. L. No. 
S.T. 2*3975 | 94/3207 of 4-7-70.” 


At the time the elephant in question 
(Catch No, 21) was captured. the permis- 
sion for extension was yet to be received, 
and no transit pass was issued. But the 
Forest Department, after registering the 
catch, allowed the Mahaldar to take the 
elephant along with his earlier catch in 
his zimma under indemnity bond, The 
Mahaldar by virtue of the indemnity bond 
of Rs, 8,000/. took the two elephants out 
of the mahal when the same had to be 
compulsorily wound up on 31-3-1970. A 
copy of the indemnity bond has been stat- 
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ed to be in the record of the case, Sub- 
sequently the order of extension was re- 
ceived by the authorities after which the 
royalty. mahal fee and sales-tax, totalling 
Rs, 854.75. were deposited with the Gov- 
ernment on 4-7-1970 vide R, L. No. 
94/3207 of 4-7-1970. Thereafter the peti- 
tioner had to square up his accounts with 
the Mahaldar in respect of the operation 
of the mahal and the petitioner agreed to 
purchase the she-elephant, being Catch No. 
21, from the Mahaldar at Rs. 6,051/_ and 
the purchase deed was accordingly exe- 
cuted on 15-7-1970. A part of the pur- 
chase price was not paid and it was ag- 
reed that the transit pass would be hand- 
ed over to the petitioner on payment of 
the arrear price. By the time the peti- 
tioner purchased the elephant on 15-7-70, 
the elephant was already trained up 
though not fully and the petitioner en- 
gaged one Rudra Singh Nariari of Sesa, 
Simaluguri as keeper and trainer of the 
elephant. There was some dispute 
regarding the payment of salary to Rudra 
Singh Narjari whereupon the petitioner 
was threatened by said Rudra Singh Nar- 
jari, saying that he would do something. 
At that time the elephant was being kept 
at Sesa, Simaluguri and a few days there- 
after Rudra Singh Narjari came back and 
reported to the petitioner that the ele- 
phant was lost in the jungle and he did 
not give any explanation about her 
whereabouts, Immediately thereafter the 
petitioner lodged a complaint before the 
Sub-Divisional Officer, North Lakhimpur, 
on 7-9-1970 alleging that Rudra Singh 
Narijari was illegally concealing or con- 
verting the elephant to his own use. A 
copy of that complaint has been annexed 
to the petition as Annexure 'B’, There- 
after. the petitioner made a frantic search 
but did not find any trace of the missing 
elephant. He continued the search in the 
entire Lakhimpur region. In the mean- 
time the petitioner paid the balance 
amount to the Mahaldar and obtained the 
transit pass on 28-2-1971 from the Mahal- 
dar in respect of the elephant in ques- 
tion. A copy of the transit pass had been 
filed and is in the record. 


3. Thereafter the elephant in 
question was found with the elephants of 
one Bethai Mirj of Badhakara Basti who 
reported the matter to the Forest Depart- 
ment, The petitioner represented his 
case before the Forest Department, which, 
finding that the description of the ele- 
phant found and the elephant reported to 
be lost by the petitioner tallied, handed 
over the elephant to the petitioner on an 
idemnity bond of Rs. 8.000/. on 18-7-1971 
under order dated 5-7-1971 from the Di- 
visional Forest Officer, Darrang within 
whose jurisdiction the North Lakhimpur 
range was included at that time, The des- 
criptions of the elephant recorded by the 
Forest authorities were as follows: 
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1. Sex — Female (Sarin or Sarangi) 

2, Height — 1.91 Metres. 

3. Nails — 18 Nos. 

4. Tail — Degiduma (Full). 

5. Bandh — “Komora” 

6. Tusks — R-—05 metre circum- 
ference (tip broken) 
L-—~-.08”’ 


T: Aged — 7 years, i 







. Respondents Nos. 4 and 5 
herein. laid claim to the elephant. Both 
the Respondents Nos. 4 and 5 gave des- 
eriptions of their missing elephant, which 
Thereafter 


las well as the Respondents Nos, 4 and 5 
were heard and ultimately by order dated 
18-1-1973 in Mise. Case No. 1/71-72 the 


Against this order the pre- 
ent Writ petition has been filed, 


4. In the notice dated 5-7-1971, 
issued by the Additional Deputy Commis- 
sioner. Lakhimpur calling for claim re- 
garding the elephant in question, it has 
been described as Bangharasia Sarengi 
(she-elephant), It would be convenient to 
quote this notice— 

“NOTICE. 


The general publie is hereby informed 
that in the ‘Eleka’ of the Divisional Forest 
Officer, Darrang one Bangharasia Serengi 
she-Elephant is being kept after capture 
and the elephant is being kept in the 
zimma of Shri Hira Bordoloi of Goshain- 
bari village by order of the Divisional 
Forest Officer. Darrang. Tezpur. The des- 
cription of the elephant is given below. 
If anybody wants to claim the elephant he 
shall submit application with necessary 
documents in proof in the office of the 
undersigned within three months, 


Description of Elephant. 

. Sex — Female 

. Height — 1.91 

Tail — Full 

Najl — 18 Nos, 

. Bandh — ‘Komora’ 

. Tusks — Right .05 M. circumfer- 
ence (tip proken) 
Left 06 

7 Age — 7 years.” 

In pursuance of this notice, the petitioner 

and the Respondents Nos, 4 and 5, name- 

ly. Maniram Saika and Thogiram Kalita., 

filed claim petitions and the Deputy Com- 

missioner after considering the claims re- 
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jected all the claims and.the operative 
pone of the order is in the following 
erm: 


“In short, none of the three claimants 
have been able to establish definitely their 
claim on the elephant in question. In the 
circumstances. the elephant must revert 
to the keeper of its natural habitat viz., 


Forest Department, The present cus- 
todian of the elephants will arrange ac- 
cordingly.” 


We have heard thé learned Counsel 
for the petitioner, the learned Counsel for 
the Respondent No. 4 and ` the learned 
Counsel for the State. There is a dispute 
regarding the ownership of the elephant 
in a question amongst the three claim- 
ants, From the notice quoted hereinabove 
it is quite clear that according to the De- 
puty Commissioner also the elephant in 
question is Bangharasia Sarengi. that is 
to say. it is not a wild elephant. That 
being the position it cannot be brought 
within the definition of forest produce as 
given in Section 3 of the Assam Forest 
Regulation. If it is not a forest produce, 
then the elephant cannot be dealt with by 
the provisions of the Forest Regulation or 
the Rules made or instructions issued 
thereunder. 


5. This being a disputed question of 
fact regarding ownership of the. elephant 
in question, normally we in our Writ Jurn. 
may not enter into such disputed question 
of fact. But Mr. K. N. Saikia. the learned 
Counsel for the petitioner, submits that 
the impugned order dated 18-1- 1973 pass- 
ed by the Deputy Commissioner in Misc. 
Case No. 1/71-72 js without jurisdiction 
and the Deputy Commissioner has no ju~ 
risdiction to give the elephant in ques- 
tion to the Forest Department. Para- 
graph 29 of the petition reads as fol- 
GWS: 


“The petitioner humbly submit that 
the entire proceedings in the said Ele- 
phant Missing Case No. 1/71-72 are with- 
out jurisdiction and void inasmuch as the 
petitioner already complained about his 
missing elephant as early as on 8-9-1970 
and the elephant tallied exactly with his 
description and ought immediately to be 
handed ‘over to him.” 

In the counter-affidavit filed by the De- 
tuty Commissioner nothing has been stat- 
ed as to under which provision of law the 
impugned order has been passed and the 
Elephant has been directed to be made 
ever to the Forest Department. We ask- 
ed the learned Counsel for the State also 
to point out if there is any provision in 
fhe Assam Forest Manual for dealing with 
such a case where the elephant in ques- 
tion is admittedlv not a wild animal and 
as such not coming within the definition 
of ‘forest produce’; the learned counsel 
for the State tried his utmost to find out 
such a provision but failed. In the effi- 
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davit-in-opposition sworn by. the Deputy 


Commissioner - it does not also appear: 


under. which „provision of. law the-impugn- 
ed .order. has: been ‘passed. “Since the ad=- 
mitted position is that the elephant is not 
a wild elephant and the,-facts as’ narrated 
hereinbefore go to show that the elephant 
Iwas Catch No, 21 of the year..1969-70 and 
when it was found with the elephants of 
Bethai Miri and when the Additional De- 
puty Commissioner called for claims for 
this Bangharasia Sarengi elephant, three 
persons laid claims, the proper and legal 
course for the Deputy Commissioner was 
to refer the claimants to the Civil Court 
for establishing their right to the elephant 
in question and pending such decision by 
the Civil Court the elephant should have 
been kept in the zimma of the Forest De~ 
partment or as may be directed by the 
Civil Court after the parties go before the 
Civil Court for decision on their respec- 
tive claims in respect of the elephant in 
question. We thus find that the impugn- 
ed order of the Deputy Commissioner re- 
jecting the claims and making over the 
elephant to the Forest Department is 
under no provision of law and is accord- 
ingly’ without jurisdiction. That béing so, 
we quash the impugned order, The èle- 
phant will, however, remain with the 
Forest Department as directed by the De- 
puty Commissionér till such other order 
that may be passed. by the Civil Court in 
this connection on being approached by 
any of the claimants mentioned’ herein- 
above, if they so chose to do. . 


6. ` The petition and the Rule are 
accordingly disposed of. . There will be no 
order as to costs. |. 

. . SEN, Ja I agree, 
Order accordingly, 





"AIR 1976 GAUHATI 3$ 
” M. C. PATHAK, C, J 


pa Quazi Toufiqir Rahman, Petitioner 
v. Mst. Nurbanu Bibi; Opposite Party., 


Civil Revn. No, 49 of 1975, D/- 30-6- 
-1975.* - 
(A) Civil P. C. (1908), a 21, Rule 


‘29 and .Order 6, Rule 4. Discretion to 
stay execution case under Rule 29 — 
Principles for exercise of eens indi. 
cated. 


The discretion to stay EEA of 
decree under Rule .29 pending a suit by 
the judgment-debtor should be exercised 
judicially and not:mechanically as a mat- 
ter of course and the court should . duly 
consider that the party who has’ obtained 
rn ti cn Sc maa CE ERATE 


*(Against order D, Eaikia, Sadar uate 


siff, Gauhati in Title Suit No. 141 
1969, D/- 20-11-1974.) 
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a: lawful :decree > is. not dėprivéd - of the 
fruits thereof éxcept for good and cogent 
reasons:and if the judgment-debtor seeks 
to set aside the earlier decree’ on the 
ground of fraud or collusion the allega- 
tions should. be earefully examined by the 
court and it should be seen‘ whether the 
pleading of the party has complied with 
the requirements of Order 6, Rule 4. 


(Paras 10. It} 

(B) Civil P, C. (1908), Order F, Rule 

29 — Suit A to eject tenant B from 
land decreed ex parte—Pending execution 
B filing suit against A for declaration that 
A was not entitled to interfere with B’s 
pessession of fand in execution of his frau- 
dulent decree — Application by B under 
Rule 29 for stay of execution case — Exe- 
cution held should not be stayed in view 
of his dilatory tactics adopted throughout, 
(Paras 12, 13, 14, 15) 


B. Sharma and D. K. Sharma. for 
Petitioner: AR. Kalita, for Opposite 
Party. 

ORDER:— By this .vetition under. 
Article -227 of the Constitufion of India 
read with Section 115 of the Code of Civil 
Procedure, the petitioner has prayed for 
quashing the order dated 20-11-1974 pass- 
ed by the learned Sadar Munsif, Gauhati 
in. Title Suit No. 141 of 1969. by which the 
execution of the Decree in Title Suit No. ` 
oe of 1964 has been stayed till decision of 

the Title Suit No, 141 er 1969 pending in 
the Court. 


2. The facts leading to this. revix 
iow petition may be briefly stated as fol- 
OWS i 


3. Petitioner Quazi Toufidur Rah- 
man filed as plaintiff Title Suit No. 52 of 
1964 on 27-3-1964 against opposite party 
Mst. Nurbanu Bibi as defendant. Title 
Suit No. 52 of 1964 was filed for’ efect- 
ment of the defendant-opposite party as 
a tenant im respect of ‘the suit 
land, The defendant-opposite party filed 
written statement in Title Suit No. 52 of 
1964 on ‘30-9-1964 but the suif was de- 
creed ex parte on 30-11-1965 for default 
of the defendant-opposite party. An ap- 
plication for setting aside the ex parte de- 
cree was filed by the defendant-opposite 
party and that petition was registered! as 
Misc, Case No, 4 of 1965’and in que course 
the Misc, Case was allowed and the ex 
parte decrée was set aside and the Title 
Suit No. 52 of 1964 was restored to file; 
Thereafter Tithe Suit No, 52 of 1964 was 
decreed ex parte on 14-11-1967 for the se~ 
cond time. The defendiant-opposite party 
filed another application for setting aside 
the ex parte decree which was numbered 
as Misc. Case No, 19 of 1967. But. the 
said Misc, Case was again. dismissed, for 
default on 14-2-1968 ee the application 
for revival of the petition was alsa ) 
missed. Consequently the ex. parte de- 
cree dated 14-11-2967 in. Title Suit No, 52 
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of 1964 for ejectment of the defendant- 
opposite party as a tenant has stood effec- 
tive, Thereafter the decree holder-peti- 
tioner put the decree in Title Suit No, 52 
of 1964 into execution in Title Execution 
Case No. 13 of 1969 against the judgment- 
debtor/opposite party, 

4. During the pendency of the 
Title Execution Case No, 13 of 1969 the 
judgment-debtor opposite party Mst. 
Nurbanu Bibi has filed Title Suit No. 141 
of 1969 against the decree~holder peti- 
tioner Quazi Toufiqur Rahman for 
a declaration that defendant Quazi 
Toufiqur Rahman is not _ entitled 
to obstruct and/or interfere with the 
possession of the plaintiff Musstt. Nur- 
banu Bibi in respect of the suit land in 
Title Execution Case No, 13 of 1969 which 
is for execution of the fraudulent decree 
in Title Suit No. 52 of 1964. In Title Suit 
No. 141 of 1969 the plaintiff-opposite party 
Mustt. Nurbanu Bibi also filed an applica- 
tion under Order 39, Rules 1 and 2. Civil 
Procedure Code. praying for restraining 
the defendant-petitioner Quazj Toufiqur 
Rahman from proceeding with Title Exe- 
cution Case No. 13 of 1969. The applica- 
tion for injunction was rejected by the 
Court by order dated 18-8-1971 passed in 
Title Suit No. 141 of 1969. Against the 
order dated 18-8-1971 rejecting the appli- 
cation for injunction the plaintiff-opposite 
party preferred a Mise, Appeal before the 
learned Assistant District Judge who re- 
jected the Misc. Appeal by order dated 
20-3-1972. 

5. The plaintiff-opposite party 
thus having failed to restrain the defen- 
dant-petitioner from executing the decree 
in Title Suit No. 52 of 1964 in Title Execu- 
tion Case No, 13 of 1969 filed an applica- 
tion under order 21. Rule 29 Civil Proce- 
dure Code on 12-9-1972 in Title Suit No. 
141 of 1969 for staying the execution case 
(Title Execution case No. 13/69) till dis- 
posal of the suit. The learned Munsiff 
by his order dated 20-11-1974 has stayed 
Title Execution Case No. 13 of 1969 pend- 
ing disposal of Title Suit No. 141 of 1969 
and the present revision petition is direct- 
ed against this order dated 20-11-1974. 

6. Mr. B. Sarma, the learned 
counsel for the defendant-petitioner first- 
ly submits that the learned Munsiff has 
no jurisdiction to pass the impugned order 
under Order 21, Rule 29, Civil Procedure 
Code, inasmuch as Order 21. applies to 
execution case only and therefore the im- 
pugned order could not have been passed 
in Title Suit No. 141 of 1969. 

7. The learned counsel for the 
petitioner next submits that even if the 
Court has jurisdiction to pass the im- 
pugned order under Rule 29 of Order 21, 
Civil Procedure Code. the learned Munsiff 
has failed to exercise that jurisdiction 
judicially and the impugned order was hit 
by constructive res judicata. 


/ 
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8. Order 21, Rule 29, Civil Proce- 
dure Code reads as follows:— 

"Stay of execution pending suit be~ 
tween decree-holder and judgment-deb~ 
tor. Where a suit is pending in any Court 
against the holder of a decree of such 
Court, on the part of the person against 
whom the decree was passed, the Court” 
may. on such terms as to security or 
otherwise, as it thinks fit. stay execution 
of the decree until the pending suit has 
been decided”. 


9, In Title Suit No. 52 of 1964 
which was decreed by the Sadar Munsiff 
on 14-11-1967, the decree-holder is Quazi 
Toufiqur Rahman and the judgment-deb< 
tor is Mustt. Nurbanu Bibi, The judgment- 
debtor Mustt. Nurbanu Bibi has filed Title 
Suit No. 141 of 1969 in the court of the 
Sadar Munsiff against Quazi Toufiqur 
Rahman and that suit is pending, That 
being the position. in view of the langu~ 
age of Rule 29 of Order 21. the Court may 
on such terms as to security or otherwise, 
as it thinks fit. stay execution of the de-. 
cree in Title Suit No. 52 of 1964 pending 
disposal of Title Suit No. 141 of 1969. if 
the Court is satisfied that in view of the 
facts and circumstances of the case and 
for the ends of justice such a stay order 
is required to be passed. Hence I find 
that the first submission of the learned 
counsel for the petitioner that the learn- 
ed Munsiff had no jurisdiction to pass the 
impugned order, has no substance, 


10. Rule 29 of Order 21 states that 
the Court may stay execution on such 
terms as to security or otherwise as it 
thinks fit. But the discretion conferred 
on the Court by Rule 29. shall be. exer- 
cised judicially and not mechanically as a 
matter of course. 


il. While exercising the discretion 
conferred under Rule 29 of Order 21. the 
Court should duly consider that a party 
who has obtained a lawful decree is not 
deprived of the fruits of that decree ex- 
cept for good and cogent reasons, So 
long as the decree is not set aside by a 
competent court it stands good and effec- 
tive and it should not be lightly dealt 
with so as to deprive the holder of the 
lawful decree of its fruits. If the judg- 
ment-debtor brings a suit for setting aside 
an earlier decree on ground of fraud 
and/or collusion or that the decree was 
not binding on him for some legal 
grounds, the allegations made in such a 
suit should be carefully examined. by the 
Court before exercising the discretion 
conferred under Rule 29. If the subse- 
quent suit is brought for setting aside the 
earlier decree on ground of fraud and/or 
collusion etc. Court should also see whe- 
ther the pleading of the party concerned 
has complied with the requirements of 
Rule 4 of Order 6 of the Civil Procedure 
Code. A party should not be deprived of 







the fruits of the decree obtained by him 
from a competent court- merely because a 
suit. has subsequently been filed for set- 
i i A decree passed 


fo be executed and unless a‘strong case is 
made out on cogent grounds no 
stay should be granted. Even if 
stay is granted it must be on such. terms 
as.to security etc.. so that the earlier de- 
cree is not made ineffective due to lanse 
of time. 


12. In the instant case. as observ- 
ed hereinabove, the opposite party who 
was the defendant in Title Suit No. 52 of 
1964 filed written statement on 30-9-1964. 
The suit was allowed to be decreed ex 
parte on 30-11-1965 for default. Then the 
ex parte decree was set aside at her in- 
stance but again the suit was allowed to 
be decreed ex parte on 14-11-1967, There- 
_after also an application was filed for 
setting aside the ex parte decree but that 
application was allowed to be dismissed 
for default on 14-2-1968, An application 
for revival of that petition was also dis- 
Missed, As a result the ex parte decree 
dated 14-11-1967 stood valid, The Title 
Execution Case No, 13 of 1969 for execut- 
ing the decree in Title Suit No, 52 of 1964 
was filed on 5-6-1969 and the judgment- 
debtor appeared in Title Execution Case 
No. 13 of 1969 on 10-7-1969 and she 
applied for time to file objection. There- 
after she has filed Title Suit No, 141 of 
1969 on 1-9-1969. The plaintiff in Title 
Suit No. 141/69 has prayed for a declara- 
tion that the defendant is not entitled to 
obstruct and/or interfere with her 
possession in respect of the suit land in 
Title Execution Case No. 13/69 which is 
for the execution of the alleged fraudu- 
lent decree in Title Suit No. 52/64. In 
Title Suit No. 141/69 the plaintiff’s case is 
not that she wants a declaration that the 
decree in Title Suit No. 52/64 was ob- 
tained by fraud and collusion or undue in- 
fluence or such other ground and there- 
fore the decree was vitiated and not bind- 
ing.on her. On the other’ hand some 
question of title of the plaintiff in Title 
Suit No. 52/64 has been raised and in that 
way she has sought for a declaration that 
her possession may not be interfered 
with in the Title Execution Case No. 
13/69. In the plaint of Title Suit Mo. 
141/69 no particulars of fraud or collusion 
ete.. have been specifically stated, The 
conduct of the opposite party in Title Suit 
No. 52/64 and the pleading in Title Suit 
No. 141/69 are eloquent enough that the 
cpposite party’s main intention is to dep- 
rive the petitioner of the fruits of the dec- 
ree lawfully obtained in Title Suit No. 
152/64. 


13. The decree against the oppo- * 


site party in Title Suit No, 52/64 was pass- 
ted as a tenant under the petitioner. _ If 


. Kshitish Chandra v. 
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really it was. the case of the opposite party 
that the petitioner had no title to the suit 
land she could have easily agitated those 


matters in Title Suit No. 52/64 denying]. 


the tenancy and if the tenancy had been 
denied and not proved the plaintiff in Title 
Suit No. 52/64 could not have got a de- 
cree if the defendant therein had taken 
care to contest the suit. But the conduct 
of the opposite party as defendant in 
Title Suit No, 52/64 is such that she has 
only been trying to make abuse of the 
process of law by delaying tactics and she 
is found to have adopted the same thing 
in Title Suit No. 141/69 inasmuch as she 
first filed an application under Order 39, 
Rules 1 and 2, Civil Procedure Code, 
which was rejected; then went on appeal 
which was also rejected and thereafter 
she has filed this application under Order 
21. Rule 29, Civil Procedure Code. Con- 
sidering the entire facts and circumstan- 
ces of the case I find the opposite party 
has not been able to make out a just 
ea for stay of Title Execution Case No. 


_ The learned Munsiff in M 
ing the Title Execution Case No. 13/69 did 
not properly apply his mind to the pro- 
visions of Rule 29 of Order 21 vis-a-vis the 
facts and circumstances of the case and 
failed to exercise the discretion under 
Rule 29 judicially but has acted mechani- 
cally as a matter of course allowing the 
opposite party to abuse the process of law. 


15. The discretion of the Court 
under Rule 29 cannot be exercised so as 
to allow a party to abuse the process of 
law. It is thus found that in passing the 
impugned order of stay the learned Mun- 
siff failed to exercise his jurisdiction pro- 
perly and judicially. Thus I find that 
there is substance in the second submis- 
a of the learned counsel for the peti- 

oner, 


16. In the circumstances the im- 
pugned order passed by the learned Mun- 
siff is quashed, The petition is allowed 
and the Rule is made absolute. I. how- 
ever, make no order as to costs. 


Petition allowed. 
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Kshitish Chandra Mitra. Petitioner v. 
pe Sheikh and others: Opposite Par- 
es, 
Civil Revn. No, 44 of 1973. D/. 3-6- 
1975." | E 


*(Against order of A. Ali, Munsiff. No. 1, 
Pou y Title Suit No. 32 of 1969. D/- 


LS/LS/E326/75/GNB ` 


~ 





ph i e e. 


42 Gaŭ  [Prs. 1-3] 


it: (A) Civil P. C- (1908), O.: 1,-R. 10 -(2) 
‘ime: Assam State Acquisition’ ot Zamin- 
‘dari Act- (18. of 1951), S..3—Land acquired 
‘under ‘Act — Acquisition adversely affect- 
ing -A’s. holding — On. A’s -objection De- 
:puty Commissioner dropping acquisition. —~ 
‘Suit: by opposite’ parties for declaration 
,that D,-C’s order was illegal — ‘A held 
‘should- be iImpleaded as party defendant. 
i Held that the declaration sought for 
în the suit would affect A’s interest and 
-to effectually and completely adjudicate 
the points’ at issue. it was necessary to im- 
plead A as a party defendant to the suit. 
ATR 1958 SC 886, Rel, on. - 


(Paras 2, 3, 6) 
Cases Referred: Chronological Paras 
AIR 1958 SC 886 = 1959 SCR 1111 5 


i S. K. Senapati. for Petitioner; D, C. 
‚Chakravarty. for Opposite Parties. 


ORDER:— The present ‘application 
'under Section 115 of the Code of Civil 
Procedure has been filed against the order 
dated 5-3-1973 passed by the learned 
iMunsiff by which he rejected the peti- 
tioner’s prayer to be impleaded as a party 
defendant in Title Suit No. 32 of 1969. 


2," The petitioner’s’ case is as fol- 
lows. In 1957 the State of Assam acquir- 
ed: the properties of Gauribpur Raj Estate 
under the provisions: of the Assam State 
Acquisition of Zamizidaries Act, 195: and 
ithe jote of 400 bighas 1 katha 15 dhurs of 
land, which was khas land- òf-the Gaufi- 
pur Raj, Estate, vested jn the State of 
Assam with effect from `’ 14-4-1957. ' The 
pétitioner along with some others, became 
‘tenants under the State of Assam in res- 
pect :of the areas in their occupation on 
payment of full rent for their resrective 
holdings, One of. the joint settlemert hdl- 
ders, namely. Rajen Guha, having died 
the petitioner partitioned his share of 61 
‘bighas 10 kathas 10 dhurs of land fram the 
joint holding by a suit and couple with 
his individual. holding of +21 bighas 6 
kathas 11 dhurs, the petitioner came to 
hold and possess 82 bighas 17 kathas 1 
dhur of land’ under the State‘of Assam 
on payment of rent, . Out of these lands, 
about 13 bighas are under direct posses- 
sion of the petitioner while the rest are 
in possession through adhiars and tenants. 
By Notification No, RRZ. 3/59/360 dated 
9-3-1959 the: Government. wrongly had 
shown acquisition of the old jote of 400 
bighas 1 katha 15 dhurs of land as the 
jote of the heirs of Nekmamud and” Sai- 
mamud, but that jote was non-existent at 
the time of issuing the notification dated 
9-3-1959, In pursuance of that nctifica- 
tion, a compensation case was started be- 
fore the Compensation Officer at Dhubri 
As the allegėd jote was not in existence 
and as the said notification and the com~ 
pensation case adversely affected the peti- 
tioner’s holding besides causing wrongful 
loss to the State, the petitioner filed .an 
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objèction before -the Deputy 2Commis? 
sioner, which was-registered:as Mise. Case 
No, 40.of 1967-68; .. This miscellaneous case 
was heard by the Additional. Deputy Com- 
missioner, Dhubri and by his‘ order dated 
16-8-1968; he-dropped' the acquisition - pro- 
ceeding .as well as. the compensation case; 
Thereafter the: Opposite Parties Nos. 1 to 
35 led- Title Suit No. 32 of 1969 in the 
Court of the Munsiff at Dhubri as plain- 
tiffs against Opposite Parties Nos, 36 to 38 
as defendants for a declaration, inter alia; 
that the proceedings in the said Misc. 
Case No. 40 of 1967-68 and the order dated 
16-8-1968 passed therein were illegal and 
that the said Notification No. RRZ, 3/59/ 
360 dated 9-3-1959 was valid, It has been 
stated in the plaint of Title Suit No. 32 
of 1969 that the Misc. Case No. 40 of 
1967-68 was started on the petition filed 
by one Kshitish Chandra Mitra (i.e.. the 
petitioner) and others in November 1967, 
before the Deputy Commissioner, Goal- 
para, alleging that the lands in the said 
Jote were khas lands of the Gauripur Raj 
Estate and on acquisition of the State, 
these lands became khas lands of the State 
of Assam, Opposite Parties Nos, 36 to 38, 
who are the defendants’in that Title Suit, 
filed a joint written statement wherein it 
has been specifically” státed that the suit 
was bad for non-joinder of Kshitish Chan- 
dra Mitra, that-is. the petitioner, -and 
others,’as party defendants. In the writ- 
ten statemént it has been further’ stated 
that the impugned old fote of Nekmamud 
and Saimamud had been,made khas by 
the Gauripur_ Raj Estate'in 1931 4m an 
auction sale In execution’ of a.decree for 
arrear rents and thereafter Kshitish Chan- 
dra’ Mitra and others were’ given fresh 
settlement as new tenants upon the lands 
and when the Gauripur Raj, Estate” was 
acquired on 14-4-1957., these -lands’ -be- 
came khas lands: of, the State Government. 
But as the said Notification No. RRZ 3/59/ 
360 dated 9-3-1959 was wrongly issted in 
suppression of all these. facts, both the ac- 
quisition proceedings ‘and, the compensa- 
tion case were’ dropped. When the peti- 
tioner came to. know of the institution of 
Title Suit No. 32 of 1969. he filed a. peti- 
tion before the learned Munsiff'at Dhubri 
for impleading' him as a party “defendant 
in the suit, The, learned .Munsiff rejected 
the prayer-.and hence this revision peti« 
tion, F a ie ae 
3.: From ‘the records ‘it is quite 
clear that ‘the order. dated 16-8-1968, 
which‘ was passed ini Misc, Case No. 40 of 
1967-68, has been sought to be declared 
as illegal and void in Title Suit No. 32 of 
1969. This order dated 16-8-1968 came into 
existence in a proceeding initiated on the 
application of the present petitioner and 
others, which was registered as Misc. 
Case No. 40 of 1967-68. Since the main 
prayer in the suit is for declaration. that 
this order dated 16-38-196% passed:in the 
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Mise. Case No. 40 of 1967-68 is illegal 
and void, it cannot be said that the peti- 
tioner has no interest in the proceeding 
of Title Suit No. 32 of 1969: 


4, Mr D. C. Chakravarty, the 
learned counsel appearing on behalf of 
the opposite parties, has submitted that it 
is not absolutely necessary to implead the 
present petitioner as party defendant for 
a decision in the suit and if the petitioner 
has any right, he may establish the same 
in a separate suit. This submission is not 
sound, 

5. The application for being im- 
pleaded as party defendant was filed by 
the petitioner under Order 1. Rule 10 (2) 
of the Code of Civil Procedure, While 
considering Order 1, Rule 10 of the Code 
of Civil Procedure, the Supreme Court 
has observed in the case of Razia Begum 
v. Sahebzadi Anwar Begum, (AIR 1958 SC 
886) as follows:— 

“As a result of these considerations, 
we have arrived at the following conclu- 


sions: 

(1) That the question of addition of 
parties under Rule 10 of Order 1 of the 
Code of Civil Procedure. is generally not 
one of initial jurisdiction of the Court, but 
of a judicial discretion which has to be 
exercised in view of all the facts and cir- 
cumstances of a particular case; but in 
some cases, it may raise controversies as 
to the power of the court, in contradis-~ 
tinction to its.inherent jurisdiction, or. in 
other words, of jurisdiction in the limited 
sense in which it is used in Section 115 of 
the Code: 

(2) That in a suit relating to proper<« 
ty. in order that a person may be added 
as a party. he should have a direct inte- 
rest as distinguished from a commercial 
interest, in the subject-matter of litiga~ 
tion; 

(3) Where the subject-matter of a li- 
tigation, is a declaration as regards status 
or a legal character, the rule of present 
er direct interest may be relaxed in a 
suitable case where the court is of the 
opinion that by adding that party. it would 


be in a better position effectually and com- ` 


pletely to adjudicate upon the contro- 
versy., 


{4) The cases contemplated in the 
last proposition, have to be determined in 
accordance with the statutorv provisions 
or Sections 42 and 43 of the Specific Re- 
Hef Act; 

(5) In cases covered by those statu- 
tory Drovisions, the court is not bound to 
grant the declaration prayed for, on a 
mere admission of the claim by the de- 
fendant. "if the court has reasons to insist 
upon a clear proof apart from the admis- 
sion; 

(6) The result of a declaratory de- 
eree on the question’ of status. such as in 
controversy in the instant case. affects not 


Thokchom v. State of Manipur’ 
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only the parties actually before the Court, 
but generations to come, and in view of 
that consideration, the rule of ‘present 
interest’, as evolved by case law relating 
to disputes about property does not apply 
with full force; and 

(7) The rule laid down in Section 43 
of the Specific Relief Act. is not exactly 
a rule of res judicata, It is narrower in 
one sense and wider in another.” 


6. In the instant case, the plaintiffs 
want a declaration that the impugned 
order dated 16-8-1968 is illegal and void. 
If such a declaration is made it will cer- 
tainly affect the interest of the present 
petitioner at whose instance that order 
was passed in Misc. Case No. 40 of 1967- 
68. Applying the tests as laid down by the 
Supreme Court, it is found that the learn- 
ed Munsiff has failed to consider all the 
facts and circumstances of the case in re- 
fusing the prayer of the petitioner for be- 
ing impleaded as a party defendant in the 
instant suit, In order to enable the Court 
to effectually and completely adjudicate 
the points at issue, it is found necessary 
that the petitioner. at whose instance the 
impugned order was passed in the said 
miscellaneous case. should be impleaded 
as a party defendant and the suit should 
be decided in his presence, 


7. In the result, the impugned 
order of the learned Munsiff is set aside 
and the petitioner’s prayer for impleading 
him as a party defendant is allowed. 

8. - The petition is accordingly al- 
lowed, There will be no order as to costs. 

Petition allowed, 





AIR 1976 GAUHATI 43 
GQMPHAL BENCH) 
M. C. PATHAK, C. J. AND 
D. M, SEN, J. 

Thokchom Kulabidhu Singh. Peti- 
tioner v. The State of Manipur and others, 
Respondents. 

Civil Rule No. 34 of 1973, Dj/- 9-1- 
1975. 

(A) Manipur Fishery Rules (1971), 
Rule 31 (2) (c) — Clause is not only a 
condition precedent but also a mandatory 
condition, 


- Clause (c) of Rule 31 (2) is not only 
a condition precedent but also a manda- 
tory condition and therefore to exercise 
the jurisdiction of giving option under 
Rule 31 (2) this condition (c) must first be 
fulfilled, (Para 6) 

(BÐ) Manipur Fishery Rules (1971), 
Rule 31 — Option to a co-operative society 
— When can be granted. 

The option shall be piven by the De- 
puty Commissioner or the Auctioning Of-~ 
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ficer if after determining the highest bid 
he finds that any Co-operative Society’s 
offer is within 90% of the highest bid of 
the individual, After the highest bid of 
an individual] is declared and it is found 
that the Co-operative Society’s bid is 
below 90% of the highest bid of 
the individual, the Deputy Commissioner 
or the Auctioning Officer cannot there- 
after ask the Co-operative Society to raise 
the bid within the limit of 90% of the 
highest bid offered by an individual be- 
cause that may open a flood-gate of ne- 
potism and favouritism. The rule clear- 
ly lays down that first the highest bid 
should be determined and then if any bid 
of the Co-operative Society is found to be 
within 90% of the highest bid offered by 
an individual, then the Co-operative so- 
ciety shall be given option of taking lease 
of the fishery at the highest bid. 
(Para 11) 

A. Nilamani Singh. for Petitioner; 
Tbotombi Singh, Advocate-General Mani- 
pur and A. J. C. Singh, for Respondents, 

PATHAK, C. J.:— The facts leading 
to this Writ Petition are as follows. Gov- 
ernment fishery, namely Fishery No. 160 
Ikop with No. 161 Laidagon. was advertis- 
ed for sale by issuing a notice daied 13-1- 
1972, which was published in the Manipur 
Gazette dated January 19. 1972. In the 
said notice the date for auction of the 
fishery in question was fixed on 19-2-1972. 
Auction was held by A. Ibohal 
‘Singh, Incharge Chief Fishery Of- 
ficer. The petitioner Thokchom Kulabidhu 
Singh offered a bid of Rs, 45.150/- per 
year, which is found to be the highest bid 
offered on the date of sale. The Respon- 
dent No. 4. Ikop-Laidagon Fishing Co- 
operative Society Lid,, represented by its 
Secretary Abdul Latif. offered a bid of 
Rs. 40,635/- and the fishery was settled 
with the Respondent No. 4 ie.. the Co- 
operative Society. at Rs, 45,150/- per year 
for the period from 1-4-1972 to 31-3-1975. 
In the order of settlement dated 19-2- 
1972 it is stated that the fishery in ques- 
tion has been settled with the Co-opera~ 
tive Society with normal preference ad- 
missible under the Rules. 


2. At this stage the relevant Rules 
may be quoted. The Manipur Fishery 
Rules, 1971. which came into effect from 
11-2-1972. have been framed by the Ad- 
ministrator in exercise of powers confer- 
red by Sections 155 and 156 of the Assam 
Land Revenue Regulation, 1886 (1 of 
1886). as extended to Manipur, and Section 
6 of the Indian Fisheries Act. 1897 (4 of 
1897) read with Government of India, Mi- 
nistry of States Notification No, 104-J 
dated 24-8-1950. The rules for auction 
sale of fishery lease and collection of 
fishery revenue are to be found in Part HI 
of the Manipur Fishery Rules. 1971, here- 
inaftey called the Rules. The relevant 
rules are quoted below: 
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“z5. Government fisheries shall be 
sold ky publie auction, Provided tbat the 
Administrator may in individual cases di- 
rect any other mode for sale or sattle- 
ment of fisheries and specify the period 
therecf in special cases for reasons to be 
recorced in writing. 


32, (1) The Deputy Commissioner, or 
the auctioning officer working on his be- 
half cr under his order, will normally ac- 
cept the highest bid unless there are spe- 
cial rsasons for not doing so which shall 
be recorded in writing. 

(3) A co-operative fishing society 
forme-] of genuine fishermen and register- 
ed urder the Assam Co-operative Socie- 
ties Act, 1949 (Assam Act I of 1950) as 
extended to the Union Territory of Mani- 
pur snall be given option of taking lease 
of a fishery at the highest bid offered by 
an individual, subject to the following 
conditions; 

(z) the fishery falls within the area of 
operazion of the Co-operative Society: 

(b) before participating in the auction 
the representative of the Co-operative So- 
ciety shall produce two resolutions of the 
society; 

(D authorising a representative to bid 
in the auction on behalf of the Co-opera- 
tive Society. 


(fi) intimating names of not more than 
two members of the society who wil! exe- 
cute she agreement on behalf of the co- 
operacive society in case the society is the 
successful bidder: and 


(e) the final bid of the Co-operative 
Sociezy is not less than 90% of the highest 
bid oered by the individual bidder. 


33. When the sale of a fishery has 
been zonfirmed by the Government as per 
Rule 41 below, a lease and counterpart 
shall be executed and interchanged in 
Form Nos. II and III. 


41, If. on the expiration of 30 days 
from the date of the sale of any fishery or 
of sueh further period as may be allowed 
by the Dy. Commissioner, no application 
has keen made for setting aside the. sale 
or, if any such application has been made 
for setting aside the sale and rejected, the 
Depuzy Commissioner shall make a re- 
ference to the Government for confirma- 
tion end the Government may confirm the 
sale unless. for reason to be recorded. the 
Government set aside the sale notwith- 
stand_ng that no application therefor has 
been made. and the sale shall not be final 
unless confirmed by the Government. 


45, Appeals shall lie to the authority 
and in the manner prescribed below: 

(:) Officer to whom appeals lie — 
Appeals shall lie under these Rules as 
follows: 

{a) to the Administrator from any 
order original or appellate passed by a 
Depuzy Commissioner: 
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(b) to the Deputy Commissioner, from 
any order passed by a Sub-Divisional 
Officer, an Assistant Commissioner or 
Extra Assistant Commissioner; 

(c) to the Sub-Divisional Officer, from 
any order passed by a Sub-Deputy Collec- 
tor. 

Provided that no appeal shall lie 
against any order imposing a fine not ex- 
ceeding one hundred rupees; 

(2) Limitation of appeal — (a) Unless 
otherwise specially provided in these 
Rules,— 

(i) no appeal under sub-rule (1) (d) 
shall lie after the expiration of thirty days 
from the date of the order appealed 
against: 

(ii) No appeal under the sub-rule (1) 
(c)} shall lie after the expiration of six 
weeks from the date of the order appeal- 
ed against; 

(iii) no appeal under the sub-rules (1) 
(a) and (b) shall lie after the expiration 
of two months from the date of the order 
appealed against. 

* * x * 

48. These Rules supersede the Fishery 
Rules of Manipur published under Mani- 
pur Government Notification No. F/ Fy/ 19/ 
51-56 dated 8-4-1957 and any other exist- 
ing rules issued in this behalf: 


Provided that this supersession shall 
not affect any existing lease or anything 
done or omitted to have been done under 
the said Rules.” 


3. It may be mentioned here that 
the Fishery Rules of Manipur, 1957 have 
been superseded by these Rules of 1971. 
It may also be pointed out that on and 
from 21-1-1972 the Union territory of 
Manipur has attained Statehood and con- 
sequently the reference to Administrator 
in the aforesaid Rules should be read as 
reference to the State Government. 


4. Mr. Nilamoni Singh, the learn- 
ed Counsel appearing on behalf of the 
petitioner, submits that the settlement 
made in favour of Respondent No, 4 and 
confirmed by the State Government being 
in violation of the Rules. the settlement 
must be deemed to be made without ju- 
risdiction and. as such, is liable to be set 
aside, The precise submission of the 
learned Counsel is that the sale was 
Imocked down on the highest bid of the 
petitioner at Rs. 45,150/- and after the 
knocking down of the sale at the highest 
bid of the petitioner. the auctioning officer 
allowed the Respondent No. 4 to raise the 
bid to 90 per cent. of the highest bid and 
then made the settlement with the Res- 
pondent No. 4 at the highest bid of the 
petitioner. that is at Rs. 45,150/-. which is 
clearly against Rule 31 of the Rules. 


5. Before proceeding further we 
would like to dispose of the submission 
made by the learned Advocate-General, 
Manipur appearing on behalf of the Res- 
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pondents that the Manipur Fishery Rules, 
1957 along with the Government instruc- 
tion, conveyed under Memo No. R/Fv/1/ 
52-II dated 21-5-1958. are applicable to 
the instant case. 


6. We have already quoted Rule 
48 of the Rules. which provides that su- 
persession of the 1957 Rules shall not af- 
fect any existing lease or anything 
done or omitted to have been done under 
the said Rules, ie.. the 1957 Rules. In 
the instant case, the sale notice dated 
13-1-1972 was published in the Manipur 
Gazette dated 19-1-1972, that is to say, 
before the coming into effect of the 1971 
Rules on 11-2-1972. On perusing the pro- 
viso to Rule 48, it is quite clear that the 
sale notice issued under the 1957 Rules 
will not be affected but the subsequent 
procedure, when the sale had been held on 
19-2-1972, will be governed by the 1971 
Rules, which are in force on that date. 
That being so. we are clearly of opinion 
that the instant settlement is governed by 
the 1971 Rules. Ona consideration of 
Rule 31 (1). it is found that normally the 
Deputy Commissioner or the auctioning 
officer has to accept the highest bid. He 
may not accept the highest bid if there are 
special reasons for not accepting the same 
and in that case he must record the rea- 
sons in writing. In the instant case, the 
auctioning officer did not state in his order 
that he refused to accept the highest bid 
of the petitioner under sub-rule (1) of 
Rule 31. On the other hand, he resorted 
to sub-rule (2) of Rule 31. which has al- 
ready been quoted, Under sub-rule (2) of 
Rule 31. a Co-operative Society formed of 
genuine fishermen and registered under 
the Assam Co-operative Societies Act, 
1949, shall be given option of taking lease 
of a fishery at the highest bid offered by 
an individual provided — (a) the fishery 
falls within the area of operation of the 
Co-operative Society. (b) before partici- 
pating in the auction the representative of 
the Co-operative Society produces two 
resolutions of the society, one authorising 
the revresentative to bid in the auction 
on behalf of the Co-operative Society and 
the other intimating names of not more 
than two members of the society who will 
execute the agreement on behalf of the 
Co-operative Society in case the society is 
the successful bidder. (c) and that the final 
bid of the Co-operative Society is not less 
than 90% of the highest bid offered by 
the individual bidder. The learned Coun- 
sel for the petitioner submits that the con- 
ditions (b) and (c) of sub-rule (2) of Rule 
31 have not been fulfilled by the Co-ove- 
rative Society, Respondent No. 4. in the 
instant case and, therefore. the question 
of offering option to the Co-operative So- 
ciety for taking the lease of the fishery, 
as contemplated under Rule 31 (2), does 
not arise. 


wate 
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Let us first consider -whether clause 
{c) of sub-rule (2) of Rule 31 was com- 
plied -with in the instant case. Conditions 
{a), (b) and {c) are found to be conditions 
precedent for the purpose of exercising 
the jurisdiction offering option under sub- 
rule (2) of Rule 31. Moreover from the 
language and scheme of the Rules, clause 
rfc) of Rule 31 {2) is found to be manda- 
tory. It is thus found that clause (ec) of 






\giving option under Rule 31 (2) this con- 
‘dition <c) must first be fulfilled. 


7. The petitioner has stated in 
paragraph 9 of his petition as follows: 

“That sinee the petitioner’s bid was 
the highest, the auction sale was knocked 
down in his favour by the said auctioning 
officer, But strangely enough, despite the 
objection of the petitioner, the auctioning 
officer then invited Md, Abdul Latif bid- 
ding on‘ behalf of the Respondent No. 4- 
Society [whose first and final bid was 
Rs, 32,000/- only) to take the lease at 90% 
of the said highest bid of the petitioner. 
Thereupon, the said Md. Abdul Latif’ on 
behalf of his Society offered Rs. 40,635/- 
for taking the lease of the said fishery 
after the sale had been knocked down in 
the petitioner’s favour. The said aucticn~ 
ing officer then accepted illegally and ar- 
bitrarily the Respondent No, 4-Society’s 
offer of Rs. 40,635/- as against the peti- 
tioner’s highest bid of Rs. 45,150/-, and the 
former would not listen to all protests 
and remonstrance of the petitioner”, 


8. Two parties are vitally interest- 
ed in the contest for the settlement of 
the fishery in question. one being the peti- 
tioner and the other being the Respondent 
No. 4, the Co-operative Society represent- 
ed by its Secretary Md, Abdul Latif, Res- 
pondent No. 4 has entered appearance in 
this ease and an affidavit has also. been 
filed, which has been sworn by Md. Abdul 
Latif. who is the Secretary of the Ikop 
Laidagon Fishing Co-operative Society 
Limited. and in paragraph 4 of the 
affidavit it has been stated as follows: 


‘4 That as regards the averments 
made in paragraphs 8 and 9 of the said 
application of the petitioner. I state that T 
was the Secretary of the Respondent Wo. 
4-Society on 19-2-1972 and participated 
in the bidding of auction-sale of Fishery 
No. 160 with 161 Ikop with Laidagon held 
by one Shri Ibohal Singh then in-charge 
Chief Fishery Officer, Government of 
Manipur. On behalf of the Society I 
made the first bid of Rs. 20,000/. and the 
second and final bid of Rs. 32,000/- only. 
But I had not made any bid of Rs. 40,635/- 
before the petitioner made the highest bid 
of Rs, 45,156/-. 


After knocking down the sale of the 
said fishery in favour of the highest bid- 
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der (the Petitioner herein), the auctioning 
officer asked me if I was prepared to take 
the settlement at 10% below the highest 
bid in accordance with Fishery Rules, Ac- 
eordingly I expressed my desire to take 
the settlement at Rs, 40,635/-. which ` is 

10% below the highest bid of Rs. 45,150/-, 
and offered to take the settlement so. The 
auctioning officer then noted this reduced 
amount to be my last bid against my name 
and recorded his order for selling the 
fishery to my society at Rs. 45,150/- per 
year with normal preference admissible 
under the Fishery Rules which he declar- 
ed to be 10% below the highest bid.” 


9, As against the statements made 
= the petitioner in paragraph 9 of the 
petition. in the affidavit sworn by the 
Under-Secretary (Revenue), Government 
of Manipur it has been stated im para- 
graph 4 as follows: 

“Referring to paras, Nos. 8 and 9 of 
the petition, the Auction Sale of the 
Fisheries—“IKOP” and “LATIDAGON” was 
held on 19-2-1972. It is denied that the 
Society did not produce any resolution of 
the society as required by the Rules of 
1972 and condition of sale notice. It is 
further denied that the petitioner or any 
person who participated in the auction sale 
raised objection or protest.” 


In paragraph 5 of the above affidavit-in- 
opposition it has been stated as follows: 
“The petitioner. Th. Kulabidhu Singh 
was, however, the highest bidder. his bid 
amount being Rs. 45,150/. per year, The 
Co-operative Society made a bid of Rupees 
40,635/- which is 90% of the highest bid 
of the petitioner. The auctioning Officer 
sold the fishery at Rs, 45,150/. per vear 
to the society by giving preference under 
the rules. The society lodged necessary 
security deposit on the spot.” 
In paragraph 11 of the Government aff- 
davit it has been stated as follows: 
“Referring to para. No, 16 of the peti- 
tion, it is denied that after the acceptance 
of the bid the petitioner’s offer was made 
by the Respondent Society. It is also de- 
nied that the confirmation is contradictory 
to the provisions of Fishery Rules or that 
the same was marginal one. It is also de- 
nied that the Respondent No, 4 never of- 
fered.” 
HS paragraph 12 it has been stated as fol- 
OV; 


s: 

“Referred to para. No. 17 of the. peti- 
ticn. none of the grounds or contentions is 
tenable. It is denied that there was mis- 
construction on the Fishery Rules or su- 
persession of the acceptance of the bid. 


It is denied that there was a got up 
offer of the Respondent No. 4 or that non- 
acceptance of the bid of the petitioner is 
illegal or arbitrary, It is denied that 
Auctioning Officer cannot ask the repre- 
sentative of the society whether he would 
take a lease at 90% of the highest bid of 
the-individual. It is submitted that the 
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sale, aceéptancé ‘and «’confirmation were 
made according to the fishery rule‘and as 
such the contention ‘that ‘the settlement of 
the, Fishery ought to have been made to 
the petitioner, is not sustainable in law. 


' The statements made in para- 
Peet 4°5 and 11 of the Government 
affidavit have been sworn as based on re- 
levant official records. .` 


11. The point that arises for con- 
sideration is whether et the highest bid 
offered by the petitioner the sale was 


knocked down and at what stage the bid 


of Rs, 40,635/- was offered by the Respon- 
dent No. 4. From the statements made 
in the petition, sworn as true to know~ 
ledge, and also from the statements made 
in the affidavit-in-opposition filed on De- 
half of the Respondent No. 4, it appears 
clearly that the sale was knocked down at 
the highest bid of Rs. 45,150/- offered by 
the petitioner and thereafter the Auction~ 
ing Officer asked the Respondent No. 4’s 
représentative to raise the bid. to 90% of 
the highest bid. The Respondent No. 4 is 
still holding the fish r and is in posses- 
sion. Its Secretary $ Abdu! Tattf, who 
es the Secretary 4 e time of auction 
sale and who was present and’ took part 
in the auction sale on ‘behalf of the Res- 
pondent No, 4, in his affidavit has clearly 
stated that the highest bid of the peti- 
tioner was ` accepted and the sale was 
knocked down and thereafter he was ask- 
ed to raise the bid to 90% of the highest 
bid, Rule 31 specifically Jays down that:a 
Co-operative Society of: the description 
given in Rule 31 (2) shall be given option 
of taking lease of a‘fishery at the highest 
bid ‘offered by an individual provided the 
final bid of the Co-operative Society is not 
less than 90% .of. the highest bid -offered 
by the individual bidder, From the scheme 
of the Rules for sale, of the fishery. we find 
that first the auction will be held and the 
intending bidders: including the Coopera- 
tive Societies through their representatives 
will be allowed to bid and the highest 
offer will be determined by the Deputy 
Commissioner or the Auctioning Officer. 
In other words, the Deputy Commissioner 
or the‘ Auctioning Officer shall -dec= 
lare, the highest ‘bid after recording all 
the” ‘bids’ and when no further higher bid 
is coming forth, end normally he 

settle the fishery with the highest bidder 
unless there are special reasons. for nat 
doing so ‘and in such a case he must re- 
cord the reasons in writing. Under sub- 
rule (2) of Rule 31 (a duty is cast upon the 
Deputy. Commissioner or the Auctioning 
Officer that if in ,the bid Iist ‘it is. found 
that any Co-operative Society formed of 
genuine fishermen and registered under 
the Assam Co-operative Societies Act, as 
extended to Manipur, has offered a bid 








not less than 90% of the highest bid o 


fered, the Deputy Commissioner or 
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Auctioning Officer shall give that Co-one- 
rative Society an option-of taking lease of 
the fishery at the highest bid offered by 
an ‘individual, So, this option shalt’ be 
given by the Deputy Commissioner or the 
Auctioning Officer if after determining the 
highest bid he finds that any Co-operative 
Society’s offer is within 90% of the high- 
est bid of the individual. After the high- 
est bid ofan individual is declared and it 
is found that the Co-operative Society's 
bid is below 90% of the highest. bid of the 
individual, the Deputy Commissioner oar 
the Auctioning Officer cannot thereafter 
ask the Co-operative Society to raise the 
bid within the limit of 90% of the high- 
est bid offered by an individual because 
that may open a flood-gate of nepotism 
and favouritism, The rule clearly lays 
down that first. the highest bid should be 
determined and then if any bid of the Co- 
operative Society is found to be within 90 
per cent, of the highest bid offered by an 
individual, then the Co-operative Society 
shall be given option. of faking lease of 
the fishery at. the highest bid. That shows 
that first the iInfention of the bidders în- 
cluding -the Co-operative Societies «will 
have to be determined at what amount 
they are genuinely agreeable to accent the 
fishery. If the procedure. as laid down. by 
sub-rule (2) of Rule 31. is not followed 
strictly, there may be loss of Government 
revenue in some way or the other, We 
are clearly of opinion that. clause (c}) of 
sub-rule (2) of Rule 31 is- mandatory 
and the Deputy Commissioner or the Auc- 
tioning Officer. cannot. by-pass that provi- 
sion in giving option to a Co-operative So- 
ciety. That being so, the -confirming au- 
thority. that is the State Government, also 
will have to abide by Rule 31 (2), (e) in 
confirming the settlement. Statutory. 
rules. are made to be obeyed in public 
interest and nof. to be violated or by-pass~ 
ed against public interest. 


E The learned Advocate-General 
strenuously submits. that the record shows 
that an offer of Rs. 40,635/- was made by 
the Co-operative Society through . Md. 
Abdul Latif, its Secretary. We have exa- 
mined the records in original, From..the 
records it cannot be ascertained at what 
point of time the offer of Rs, 40:635/- was 
made by Abdul Latif on behalf of the Co- 
operative Society. On the other hand, the 

davit sworn by Abdul Latif clearly sta- 
tes that he made this offer of Rs, 40,635/- 
on being asked by the Auctioning Officer 
after the bid of Rs. 45,150/- offered. by the 
petitioner was accepted as the highest bid 
and this is the statement. of the petitioner 
also as stated in his petition on oath, The 
Government ‘affidavit has been sworn as 
true to records. But in view of the affi- 
davits sworn by the petitioner and Md. 
Abdul Latif, Secretary of the Respondent 
No. 4 society, with which -the settlement 
of the fishery has been made, the pre- 
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sumption of correctness of official record 
to support the fact that the society’s bid 
was offered prior to the acceptance of the 
petitioner’s bid as the higest, as submitted 
by the learned Advocate General, cannot 
be availed of. In the circumstances we 
find that the Auctioning Officer as well as 
the confirming authority acted clearly in 
violation of Rule 31 (2) (c) of the Rules 
and, therefore, the settlement in question 
is found to have been made without 
jurisdiction as the Government fisheries 
shall be sold by public auction according 
to the procedure laid down in these Rules. 


13. In view of our above finding 
we are not required to go into other sub- 
missions made by the learned Counsel for 
the petitioner. 


14. The learned Advocate-General 
also submits that there is provision for 
appeal under the Rules from an order 
passed by the learned Deputy Commis- 
sioner and the petitioner having not avail- 


ed of that remedy. is not entitled to any 


relief under this writ petition, 


15. It is, however, found that 
there is provision for filing an application 
for setting aside the sale before the De- 
puty Commissioner and if the Deputy 
Commissioner rejects that application then 
he will make a reference to the Govern- 
ment for confirmation of the sale and in 
the instant case the petitioner applied to 
the Deputy Commissioner for setting aside 
the sale and that application was reject- 
ed by the Deputy Commissioner and ul- 
timately the sale was confirmed by the 
Government. That being the position, a 
further appeal to the Government in 
the same matter could not be an effica- 
cious remedy and moreover, the order of 
the Deputy Commissioner as confirmed by 
the State Government has been challeng- 
ed in the instant case as being without 
jurisdiction inasmuch as it is in violation 
of the statutory rules for sale of the fishe- 
ries. In the circumstances we hold that 
the learned Advocate General’s objection 
that since the alternative remedy has not 
been availed of. the petitioner is not en- 
titled to any relief under this writ peti- 
. tion has no substance. 


16. In the result the petition is al- 
lowed and the impugned order of settle- 
ment made in favour of Respondent No. 
4 is quashed, The appropriate authority 
will make settlement of the fishery afresh 
in accordance with lew and the Rules, We 
make no order as to costs. 


D. M. SEN, J.:— I agree. 
Petition allowed. 
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M. C. PATHAK, C. J. AND 
D. M. SEN, J. 
Rajballav Paul and others, Appellants 
v. Smt. Kamalarani Dhar and others, Res« 
pondents, 


Letters Patent Appeal No. 12 of 1973, 
D/- 13-6-1975 

(A) Civil P.C C. (1908),.Order 41, Rule 
33 and Order 42, Rule 1 — ‘Such further 
or other decree order as the case may be” 
— Suit by landlord against tenant — Re- 
lief of ejectment simpliciter claimed — 
Defendant denying tenancy and plaintiff’s 
ownership of suit property — Plaintiff 
negligent in not claiming alternative re- 
lief on basis of title — Leave for conver- 
Sion of ejectment suit simpliciter into title 
suit in second appeal — Should not be 
franted. 

Where the parties are, represented 
by lawyers, the ejectment suit simpliciter 
should not be allowed tp be converted into 
a title suit in the second appeal stage 
since the plaintiffs have not cared to con- 
vert the ejectment. suit simpliciter into a 
title suit with altef/Mtive prayer for dec- 
laration on the B of title failing to 
prove tenancy when in the written state- 
ment the defendants have clearly denied . 
the tenancy as well as plaintiffs’ owner- 
ship of the suit properties from which the 
defendants are sought to be evicted. To 
allow the plaintiffs a chance to convert 
an ejectment suit simpliciter into a title 
suit at the second appeal stage and that 
also to be tried from the first appeal stage 
would mean giving premium to plaintiffs’ 
gross negligence in prosecuting his case 
in accordance with law and it would cause 
prejudice to the contesting defendants. 
(1903) ILR 25 All 498 (FB) and (1903) ILR 
25 All 256 (FB) and AIR 1966 SC 735, 






Distinguished, (Para 93) 
Cases Referred: Chronological Paras 
AIR 1966 SC 735 = (1966) 2 SCR 286 


17. 21 
(1903) ILR 25 All 256 = 1903 All WN 18 


(FB) 17, 20 

ua ILR 25 All 498 = 1903 All WN 112 

FB) 17. 19 

S. K. Ghose, D. K. Sarma and T. N. 

Phukan, for Appellants: P. Choudhuri. A. 

R. Kalita and N, Chakravarty. for Res- 
pondents. 


PATHAK, C. §.-~- This Letters 
Patent Appeal is from the judgment and 
decree of the learned Single Judge. 

2. Defendants Nos. 1, 2 and 3 are 
the appellants in the Letters Patent Ap- 
peal, Plaintiffs-Respondents Nos. 1 and 2 
filed Title Suit No. 104 of 1965 in the 


*(From Judgment of B. N. Sarma. J.. 
ia Appeal No. 89 of 1969. D/- 1 i-6- 
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be his own sub-tenant. Therefore. in 
order to prove sub-letting in a case of 
this tyme it must necessarily be shown 


that the tenant has transferred legal 
possession of his premises to his other 


partners to his exclusion. 


9. It has been held by the Supreme 
Court in Her Highness Maharani Mandalsa 
Devi v. M. Ramnaravan Private Ltd.. 
68 Bom LR 31 = (AIR 1965 SC 1718) 
that the legal fiction contained jn Order 
XXX of the Civil Procedure Code. 1908, 
permits a partnership firm to sue or be 
sued in the firm name as if it is a torpo- 
rate body. But the legal fiction must not 
be carried too far. For some purposes the 
law has extended a limited personality to 
a firm but, it has been observed by the 
Supreme Court, the firm is not a legal en- 
tity. The persons who are individually 
called partners are collectively called a 
firm and the name under which their 
business is carried on is called the firm 
name. A suit by or in the name of a firm 
is thus really a suit by or in the name of 
all its partners. So also a suit against 
the firm is really a suit against all the 
partners of the firm. The decree passed 
in the suit, though in form against the 
firm, is in effect against all the partners. 
This decision of the Supreme Court makes 
it quite clear that a partnership firm is 
not a legal entity different from its nart- 
ners, Jt is only a convenient way of 
suing several partners in the name of the 
firm as if they are a corporate body. 
Therefore, when the plaintiffs allege that 
the defendant No. 1 has stib-let the suit 
premises to M/s. Manchharam Shobraj & 
Co., it means that he has sub-let them to 
himself and to other partners. 


10. It has been held by Mr. Jus- 
tice Thakkar in Mehta Jagiivan Vane- 
chand v. Doshi Vanechand Harakhchand, 
12 Gui LR 487 = (AIR 1972 Gui 6) that 
sub-letting postulates two distinct persons 
the head-tenant and the sub-tenant and 
that the rights and obligations of these 
two persons are different. One cannot be 
one’s own sub-tenant. If the transaction 
of taking in partners constitutes sub-let- 
ting, the tenant will be the head tenant 
and he himself along with his two part- 
ners will be the sub-tenant. This is not a 
sound legal proposition, A tenant by no 
stretch of imagination can be his own sub- 
tenant. It has been further held by the 
learned Judge that unless it can be posit- 
ed that the original tenant's entire inte- 
rest is extinguished and that of someone 
else to the exclusion of the original te- 
nant is created, it cannot be contended 
that there has been an assignment. He 
has further held that a tenant cannot split 
up the interest, retain a part of it and 
transfer the remainder to his partners. 
Merely because a tenant continues to car- 
ry on the business in the same shop in 
which he had been doing earlier, but takes 
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in two partners, the legal possession of 
the shop does not change hands. Accord- 
ing to the learned Judge, legal possession 
is a concept which must be distinguished 
from the concept of physical occupation 
or user, One who occupies ov uses a pre- 
mises is not necessarily in legal possession 
of the premises. Even if the partners of 
the firm attend the shop and do business 
along with the tenant. it cannot be said 
that they are in legal possession of the 
shop. I am in complete agreement with 
the principles laid down by the learned 
Judge. Applying the aforesaid principles 
the only conclusion at which one can 
arrive is that there has been no sub-let- 
ting in the instant case because there is 
no evidence whatsoever to show that the 
defendant No. 1 Manchharam Sobhrai. 
the tenant. has transferred legal posses- 
Sion of the suit premises to his two part- 
ners Vishandas Jethalal and Chiiandas 
Trilokchand. The question of his trans- 
ferring legal possession of the suit pre- 
mises to his two partners and retaining a 
part thereof cannot arise as has been laid 
down bv the learned Judge in the afore- 
Said decision. 


11. Mr. Patel has tried to support 
the decree by citing two decisions. The 
first decision is that of the Nagpur Hish 
Court in Tansukhdas Chhaganlal v. Smt. 
Shambai. AIR 1954 Nag 160. It has been 
laid down in that decision by a Division 
Bench of that Court that where. in the 
first instance ‘A’ alone was the tenant of 
the premises and he allowed other per- 
sons to enter into partnership alone with 
himself to carry on business in those pre- 
mises. the partnership which ‘A’ entered 
into along with the third parties was a 
personality in law distinct from that of 
‘A’ himself. Therefore. according to the 
learned Judges. ‘A’ thus brousht himself 
within the purview of the law prohibiting 
sub-letting except with the permission of 
the landlord. He was. therefore. liable 
to ejectment on the vround of unauthoris~ 
ed sub-letting. The first part of the pro~ 
position laid down in the aforesaid deci- 
sion appears to me to be running con-~ 
trary to the principle laid down bv tha 
Supreme Court in Maharani Mandalsa 
Devi’s case (AIR 1965 SC 1718) (supra). 
The second part of the proposition laid 
down bv the learned Judges in that deci- 
sion is the logical extension of the first 
part. Since I am unable to accent the 
first part of the said proposition. the prin- 
ciple laid down in that decision eannot be 
applied. for the reasons stated above. to 
the facts of the instant case. 


12. The next decision which Mr. 
Patel has cited before me is Nemi Chand 
v. Abdul Hakim. 1970 Ren CJ 338 (Madh 
Pra). This decision is rendered by a 
learned Single Judge of the M. P. High 
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Court. It has been laid down in that deci- 
sion that if a person takes accommodation 
on rent and without the permission of the 
landlord shares the possession. extending 
over a part or whole of it with a new- 
comer he certainly comes within the mis 
chief of Section 12 (1) (bò of Madhva Pra- 
desh Accommodation Control Act. 1961. 
Section 12 (1) (b) of Madhya Pradesh Ac- 
commodation Control Act. 1961 upon 
which the aforesaid decision is based is 
different in language from Section 13 (1) 
(e) of the Bombay Rent Act with which 
I am concerned. Section 12 (1) fb) of the 
said Madhya Pradesh Act provides as fol- 


WS 2 

“(¥) Notwithstanding anything to the 
contrary contained in any other law ‘or 
eontract. no suit shall be filed in anv Civil 
Court against a tenant for his eviction 
from any accommodation except on one 
or more of the following grounds onlv. 
namely . 


(bo) that the tenant has. whether þe- 
fore or after the commencement of this 
Act. unlawfully sub-let. assigned or other~ 
wise parted with the possession of the 
whole or any part of the accommodation 
for consideration or otherwise:” 


Section 13 (1) (e) of the Bombay Rent Act 
provides as follows :— 

“(1) Notwithstanding anything con- 
tained in this Act but subiect. to the pro- 
visions of Section 15. a landlord shall be 
entitled to recover possession of any pre- 
mises if the Court is satisfied— 


(eì) that the tenant has. since the 
coming into operation of this Act. unlaw- 
fully sub-let the whole or part of the 
premises or assigned or transferred in 
any other manner his interest therein” 
Section 12 (1) (b) of the said M. P. Act 
provides for eviction of a tenant not onlv 
on the ground of unlawful sub-letting or 
assignment but also on the ground of his 
having “parted with the possession of the 
whole or anv part of the accommodation 
for consideration or otherwise.” It is 
quite probable that the expression ‘pos 
session” used in Section 12 (1) (b) mav not 
necessarily mean legal possession but may 
mean actual or physical possession. Even 
` if a person other than a tenant has been 
gratuitously occupying the premises let 
out to a tenant. he is likely to fall within 
the mischief of Section 12 (1) (bì of the 
said Madhva Pradesh Act. That is not 
the scheme of Section 13 (1) (e)} of the 
Bombay Rent Act. am. therefore. 
unable to apply the principle laid down 
by the Madhva Pradesh High Court. in 
the aforesaid decision to the facts of tha 
present. case. 

13. ~The last argument which Mr. 
Patel has raised before me is that Civil 
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Revision Application No, 868 of 196$ 
(Gui in which a similar point arose has: 
been referred by Mr. Justice S. N. Patel 
to a Division Bench and that. therefore, 
F should refer this Civil Revision Applica- 
tion to a Division Bench for deciding the 
question which has been raised before 
me. If that Civil Revision Application 
had. still been pending. I would have eer- 
tainly referred this Civil Revision Appli- 
cation to a Division Bench but that Civil 
Revision Application has. been decided by 
Mr. Justice D. P. Desai and Mr. Justice 
Surti ‘on Lith February. 1974. The iude- 
ment delivered by that Division Bench 
shows that the contention which has been 
raised before me was not raised in it be- 
fore the Division Bench and has. there- 
fore, not been decided. Under the afore- 
Said circumstances I see no reason to refer 
this Revision AppHeation to a Division 
Beneh 

14, In Civil Revision Application 
No. 1204 of 1951 (Bom) (Uttamlal Mulii- 
bhai v. A. Hasan Elahi Noor Elahi) de- 
cided by Chief Justice Chagla on 29th 
July 1952 it has been laid down that. the 
Rent Act does not prevent a tenant whe 

| taken on rent. business premises fram 
taking partners. in his business and carry- 
ing on a partnership business. Ft has. also. 
been held in that. decision that there is 
ho restriction against a tenant allowing 
the use of his premises to his: partners: for 
carrving on a business in which he has 
a share along with his. partners. There- 
fore. as long as the right of occupancy as: 
a monthly tenant im respect of the pres 
mises remains with the tenant and does: 
not form part. of the assets of the partner- 
ship firm. there cannot be said to be any 
sub-letting. Different, considerations will 
certainly prevail if the tenancy rights: 
have been amalgamated in the pool of 
partnership assets and all partners: are 
entitled. to a share therein upon the dis- 
solution, of the partnership. It has also. 
been held in that decision that even if 
the rent of the premises let to a tenant is: 
payable under the deed of partnership by 
the partnership firm of which the tenant 
is a partner it does not. amount to unlaw- 
ful sub-letting but it is: merely a matter 
of partnership accounts. Such a provision: 


does not constitute env transfer. si1b-let~ l 


ting or assignment of any interest in the 
premises within the: meaning of Secu 
re 13 (1) (e) and 15 of the Bombav Reng 


15. In view of the aforesaid rea- 
sons I am of the opinion that unless there 
is evidence to show that a tenant has 
transferred legal possession to his part- 


ferred his interest in the premises. wi 


the meaning of Section 1 (1} (e) and Sect 
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tenants only. in the absence anv evidence 
to show a comparative idea of the extent 
of accommodation in both the floors. it 
ean be assumed in favour of the landlord 
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tion 15 of the Bombay Rent Act. .In the 
instant case. there is no such evidence 
iwhatsoever. I am. therefore. unable . to 
‘uphold the decree for possession passed 


by the learned District Judge on this 
ground. 

16. In the result. I allow the Civil 
Revision Application. set aside the decree 
for possession passed by the learned Dis- 
trict Judge and dismiss the plaintiffs suit. 
Rule is made absolute with costs. 

Petition allowed, 
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S. H. SHETH. J. 
Jayantilal Keshavlal Patel. Petitioner 
v. Devshi Chakubhai. Opponent. 
Civil Revn. Appln. No. 158 of 1972. 
D/- 12-7-1974.** 


_ (A) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 1947). 
S. 5 (10) — Fixation of standard rent — 
Principle — Contractual rent with land- 
lord taken as standard for failure of tenant 
to show it to be excessive — If and when 
valid — (Civil P. C. (1908). S. 115). 

Whether the contractual rent charg- 
ed by the landlord is excessive can be de- 
termined only after the standard rent for 
the premises is fixed. In appeal from a 
suit for recovery of possession if there is 
evidence on record to enable fixation of 
standard rent. it should be fixed -on such 
evidence. When the first appellate Court 
has taken the contractual rent charged 
by the landlord to be the standard rent 
since the tenant has not shown it to be 
excessive. though evidence for fixation 
of standard rent has been on record. it 
commits a serious error of law. (Para 5) 

When there is no evidence to show 
whether the suit premises were let out 
earlier and what was the rent then. it 
will be reasonable and proper to fix 
standard rent on the basis of fair return 
an the landlord's investment for the pre- 
mises, (Para 11) 


When the landlord has invested 
Rs. 25.000 for the structure the net fair 
return thereon is 6% per annum. He will 
therefore be entitled to Rs. 1.500 ver vear 
or Rs. 125 a month as standard rent ex- 
clusive of all taxes. To fix the standard 
rent inclusive of all taxes is very un- 
scientific. (Paras 6 and 13) 

When that building with sround and 
first floor is In the possession of two 


*(Only portions approved by High Court 
for reporting are reported here). 

“(Against order of D. C. Gheewala, 
Dist. J.. Jamnagar in Civil Appeal 
No. 76 of 1971). 
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that they are equal in area. Therefore 
the standard rent for each floor will be 
Rs. 62-50. But a tenant on first floor 
always pays slightly more than the 
ground floor on the doctrine of weightage. 
Hence the standard rent for the first floor 
fan be fixed at Rs. 70 per month. 
(Para 7) 
M. M. Dave. for Petitioner: Suresh M. 
Shah. for Opponent. 


ORDER :— The plaintiff filed the pre~ 
sent suit for recovering possession of the 
suit premises from the defendant on the 
grounds that the defendant had unlawful- 
Iv sub-let the suit premises and that the 
defendant had been in arrears of rent. 
The defendant in his turn pleaded that 
the statutory notice served upon him was 
not valid and that standard rent of the 
suit premises should be fixed. 


2. The learned trial Judge upheld 
the plaintiffs plea as to unlawful sub- 
letting of the suit premises bv the defen- 
dant but held that the suit notice served 
by the plaintiff upon the defendant was 
invalid. In that view of the matter he 
dismissed the plaintiff's claim for posses- 
sion. However. he fixed. at the instance 
of the defendant, the standard rent of the 
suit premises at Rs. 95/- per month. 


3. The plaintiff appealed to the 
District Court against the decree passed 
by the learned trial Judge. The learned 
Appellate Judge recorded no finding on 
the controversy relating to arrears of 
rent but held that the plaintiff had proved 
that the defendant had unlawfully sub-let 
the suit premises to someone else. He 
reversed the finding recorded bw the 
learned trial Judge that the standard rent 
of the suit premises should be Rs. 95/- 
P. M. He fixed the standard rent at 
Rs. 150/- P. M. which was the contractual 
rent because in his opinion the defendant 
had not shown that it was excessive. He 
however. upheld the finding recorded bv 
the learned trial Judge that the statutorv 
notice served bv the plaintiff upon the 
defendant was invalid. He therefore. 
dismissed the appeal. 


4, It is that appellate decree which 
is challenged by the defendant in this 
Civil Revision Application in so far as 
it relates to fixation of standard rent of 

e suit premises bv the learned District 
Judge. Mr. Dave who appears for the 
defendant has. therefore. raised onlv one 
contention before me. According to him. 
the learned District Judge was in error 
in fixine standard rent of suit premises 
at Rs. 150 P. M.. which was the contrac- 
tual rent. 
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5. I have perused the relevant part 
‘of the appellate judgment written by the 
learned District Judge. He has held that 
the defendant has not proved that the 
contractual rent which the plaintiff has 
been charging the defendant in respect of 
the suit premises is excessive. whether 
the contractual rent which a landlord 
charges his tenant is excessive or not can 
only be determined after arriving at the 
conclusion as to what would be the stan- 
dard rent of the premises in the posses- 
sion of the tenant. If the difference be- 
tween the standard rent which the Court 
arrives at and the contractual rent which 
a landlord charges his tenant is small and 
insignificant it can be said that it is not 
excessive. Therefore. if there is evidence 
on record to show as to what would be 
the standard rent of the premises in the 
possession of a terant that evidence must 
be considered and the amount of standard 
rent should be fixed. Thus. if it is found 
that the contractue] rent is not excessive 
in relation to the standard rent which the 
Court has fixed a tenant’s application for 
fixation of standard rent or his praver in 
that behalf in a suit for possession filed 
by a landlord can be rejected. I do not 
know anv other method of findings out the 
excessive nature or character of the con- 
tractual rent. Unless the contractual rent 
is compared with the amount of standard 
rent and for doing so the Court must find 
out standard rent no finding can be re- 
corded that the contractual rent is not 
excessive. The learned District Judge 
has not, followed this course and has. 
ore committed a very serious error 
of law. 


6. There is evidence on record to 
enable the Court to determine the stan- 
dard rent of the suit premises. The plain- 
tiff Devshi Chakubhai in his deposition 
Ex. 10. has stated that he had purchased 
the building in which the suit premises 
are situate for a sum of Rs. 24.500/- and 
had paid: a sum of Rs. 500/- for brokerage. 
Therefore. the total investment which he 
made in the building in question was 
Rs. 25.000/-. He purchased it sometime 
in 1968 and let out the suit premises at 
or about that time. that is to sav. in June 
1968. There is no evidence on record to 
show in separate figures the value of the 
structure and the value of the land. If 
the value of the building and the value of 
the land were separately shown in evi- 
dence appropriate return could have been 
allowed on the investment in the struc- 
ture and on the investment in the land. 
It need not be said that the investment 
which a landlord makes in the land. as 
distinct from the structure. is alwavs less 
remunerative than the investment made 
by him in the structure. Since the plain- 
tiff does not show the break-up of 
Rs. 25.000/- so as to separately indicate 
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the value of the structure and the value 
of the land. I assume in favour of the 
plaintiff that he is entitled to a fair re- 
turn on Rs. 25.000/- as if that amount 
represented the value of the structure 
alone. The net fair return which a land- 
lord is entitled on the investment made 
by him in the structure is 6 per cent per 
annum. That. in mv opinion. is a reason- 
able basis for fixing the standard rent. It 
is. therefore. clear that on the total in- 
vestiment of Rs. 25.000/- made by the 
plaintiff in the property in question he is 
entitled at the rate of 6 per cent ver 
annum to Rs. 1.500/- per vear. He is. 
therefore. entitled per month to Rs. 125/- 
as and by wav of fair return on the in- 
vestment made by him in the property in 
auestion. Therefore. Rs. 125/- per month 
should be the standard rent of the entire 
property exclusive of all taxes. 


7. The evidence further shows 
that the ground floor of the building in 
auestion has been let out to one Javaben 
and that the first floor is in the possession 
of the defendant. The evidence also 
Shows that there are no other tenants in 
the building and that the plaintiff has not 
been occupving anv part thereof. There 
is no evidence to show the actual extent 
of the accommodation available to Java- 
ben and to the defendant in their respec- 
tive premises. Now. the defendant has 
been in possession of the first floor. The 
first floor can never be bigger than the 
ground floor. It can be eaual to the 
ground floor or smaller than the ground 
floor. In absence of anv evidence to give 
me a comparative idea of the extent of 
accommodation available on the ground 
floor and the first floor I am assuming in 
favour of the plaintiff-landlord that the 
first floor is eaual in area and accommo- 
dation to the ground floor. That is the 
maximum to which the plaintiff-landlord 
is entitled. If I divide Rs. 125/- which. in 
mv opinion. will represent the standard 
rent of the property in auestion between 
Javaben and the defendant. the standard 
rent of the suit premises will ordinarily 
be Rs. 62.50. However. it is well settled 
that a tenant on the firstfloor alwavs 
pays a little more than a tenant on the 
ground floor. That is the doctrine of 
weightage. Apvlving that doctrine to the 
instant case I am of the opinion that ex- 
clusive of all taxes. the standard rent of 
the suit premises shall be Rs. 70/- per 
month. I, therefore. set aside the finding 
recorded by the learned District Judge on 
this aspect of the case and substitute the 
aforesaid finding for it. 

(Paras 8 to 10 x x x x) 

11. (His Lordshin after dealing 
with certain other arguments observed :) 
It may be noted that there is no evidence 
on record to show what rent was earlier 
charged in respect of the suit premises. 
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There is also no evidence to show that 
they were let out at any earlier point of 
time. The very fact that the plaintiff 
purchased it in 1968 shows that it is not a 
newly constructed building. In absence 
of any evidence on record to show whe- 
ther the suit premises were let out ear- 
lier to anv other tenant and if so. what 
rent that tenant was charged. I think it 
will be just and proper to fix the standard 
rent on the basis of fair return on the 
investment made by the plaintiff in the 
suit premises. 


12. In the result. I allow this Re- 
vision Application. set aside the order 
made by the learned District Judge in re- 
lation to the standard rent of the suit 
premises and fix the standard rent of the 
suit premises at Rs. 70/- per month. In 
addition to this standard rent the defen- 
dant shall be liable to pav to the plaintiff 
all the taxes and permitted increases in 
respect of the suit premises. 

13. Mr. Shah has drawn my atten- 
tion to the fact that the learned trial 
Judge had fixed Rs. 95/- as standard rent 
of the suit premises and that I should not 
fix it at a lesser figure. The learned 
trial Judge had fixed Rs. 95/- as standard 
rent of the suit premises inclusive of taxes 
and other outgoings. I am fixing the net 
amount of standard rent exculsive of all 
taxes and outgoings. Therefore. if in ac- 
tual terms the standard rent of the suit 
premises is worked out inclusive of taxes 
and outgoings which the defendant is 
Hable to pav. it is likely to be in the 
neighbourhood of Rs. 95/- p.m. It mav 
be a little more or a little less. To fix the 
standard rent of anv premises inclusive of 
taxes is. in mv opinion. a very unscientific 
method of fixing it. 


14. Rule is made absolute to the 
aforesaid extent with no order as to costs 
in the circumstances of the case. 

$k 


Petition allowed. 





AIR 1976 GUJARAT 53 
J. B. MEHTA AND B. K. MEHTA. JJ. 
Rampuri Kalupuri Swami and an- 


other, Petitioners v. Nathalal Ishwarbhai 
Hargovanbhai Shah. Respondent. 


Special Civil Appln.. No. 1748 of 1972. 
D/- 24-12-1974.* 

(A) Bombay Tenanev and Agricul- 
tural Lands Act (67 of 1948). Ss. 32-P (2). 
32.PP — Explanation added to S. 32-PP 
by Gujarat Act 5 of 1973 — Tenant’s pur- 


*{Appin. for auashing and setting aside 
order of Mamlatdar. Viiapur. D/- 23-9- 
1971). 
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chase of land declared ineffective in 1964 
and order of disposal made in 1969 under 
S. 32-P (2) — S. 32-PP enacted thereafter 
With retrospective effect from 1965 — Ap- 
plication by tenant thereafter exercising 
option to purchase and stay obtained — 
Tenant continuing to remain in possession 
— Order of disposal must be held to he 
patently erroneous, 


The petitioners-tenants had purchas= 
ed the land. It was declared in 1964 
under the Act to be ineffective and there- 
after. in 1969. an order of disposal of the 
land was made under Section 32-P (2) of 
the Act. This order was confirmed by the 
High Court. Meanwhile Section 32-PP 
was enacted with retrospective effect 
from 1965 enabling the tenants to exer- 
cise the option of purchasing the land. An 
Explanation was added in 1973. to Sec- 
tion 32-PP also with retrospective effect. 
that land shall not be deemed to have 
been disposed of notwithstanding the pre- 
vious order of disposal. until the person 
entitled to take possession of the land 
under the order of disposal takes actual 
possession of the land according to law. 
The petitioners exercised the option in 
1971 by making an application under Sec- 
tion 32-PP. The petitioners had not been 
dispossessed under the order of disposal 
of 1965 and continued in possession. 

Held: that the order of disposal made 
in 1965 must be deemed to be erroneous 
in the light of the Explanation. (Para 2) 


The test created by the legislature in 
the explanation is that the land is not 
deemed to be disposed of till actual pos- 
session is taken under the lawful direction 
issued under Section 32-P (2) by the per- 
son entitled in accordance with law. 

(Para 8) 

The petitioners being in actual ros- 
session. their application under S. 32-PP. 
in view of the retrospective amendment 
in law by the explanation added to Sec- 
tion 32-PP. was clearly competent. 

(Para 9) 

(B) Bombay Tenaney and Agricul- 
tural Lands Act (67 of 1948). S. 32-PP — 
Application under — Jurisdiction of Re- 
venue Tribunal. 


The fact that an infructuous proceed- 
ing before the State Government against 
the order of the Mamlatdar rejecting an 
application for stay of proceedings. cannot 
affect the turisdiction of the Revenue Tri- 
bunal to deal with the application under 


S. 32-PP of the Act. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1958 SC 875 = 1959 SCR 708 2 


K. G. Vakharia. for Petitioners: M. B. 
Shah. for Respondent. 

J. B. MEHTA, J.:— The petitioners- 
tenants who were in actual possession of 
the land in question have filed this peti- 
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tion as their application under S. 32-PP 
of the Bombay Tenancy and Agricultural 
Lands Act. 1948. hereinafter referred to 
as ‘the Act’ which was made on Mav 29. 
1971 along with the stay application 
against the order of surrender in land- 
lord’s favour under Section 32-P (2) was 
held to be incompetent and the stav ap- 
plication had been rejected on that 
fround. 


2. The short facts which have 
given rise to this petition are as under :— 

The petitioners tenants’ purchase of 
the land in auestion was declared ineffec- 
tive bv the order of the A. L. T. on 
March 8. 1964. Thereafter the order of 
disposal of this land under Section 32-P 
(2) was made by surrendering to the land- 
lord on August 20.1969. and that order 
was finally confirmed bv this Court. 
Meanwhile Section 32-PP having been 
enacted with effect from December 29. 
1965. the petitioners exercised their 
option to purchase this land by making 
an application under Section 32-PP on 
May 29. 1971. and in the same anpplica- 
tion asking for stav of the order of hand- 
ing over possession to the landlord. The 
Mamlatdar without giving anv hearing to 
the petitioners by a mere letter at An- 
nexure A rejected this application on the 
ground that the petitioners had no rights 
to purchase the land under Section 32-PP 
and. therefore. no stay order could be 
granted. In appeal. the Dy. Collector bv 
the order. dated September 23. 1971. at 
Annexure B held that such a reply 
of the Mamlatdar was clearly in contra- 
vention of the principles of natural ius- 
tice. He however. confirmed this order 
on the sole ground that in view of the 
settled legal position as laid down bv this 
Court in Sp. C. A. No. 1441/1970 decided 
on March 3. 1971. once the order of dis- 
. posal was passed under Section 32-P (2). 
even though actual possession may not 
have been taken. the land must be consi- 
dered to have been disposed of. In view 
of that settled legal position. application 
under Section 32-PP was clearly incom- 
petent. Thereafter the Revenue Tribunal 
bv the order at Annexure C dated June 
29. 1972. has confirmed these orders on 
the very same ground. Therefore. the 
petitioners have filed this present petition. 
The stay order which had been obtained 
by the petitioners has been continued 
even bv this Court bv granting interim 
relief on November 10. 1972. Therefore. 
the petitioners have remained in posses- 
sion of the land in auestion. No affidavit 
in reply has been led bv the landlord. 
This matter thas been referred to the 
Division Bench by Divan. J. (as he then 
was) as he was unable to agree with my 
decision in Sp. C. A. Nos. 324-325/67 de- 
cided on July 31. 1970. where I had taken 
the view as regards the second condition 
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in Section 32-PP (1) as covering cases of 
actual disposal by one of the two alterna- 
tives: (1) by surrendering to landlord: or 
(2) bv sale to the priority holder distin- 
guishing the earlier decision on facts. The 
question of resolution of this conflict no 
longer survives because the legislature 

s now retrospectively given an expla- 
nation to Section 32-PP after sub-sec. (5) 
as under — 


“Explanation:— Notwithstanding any- 
thing contained in anv iudgmnet. decree 
or order of any Court. tribunal or other 
authority. for the purpose of clause (ii) of 
sub-section (1) the land shall not be deem- 
ed to have been disposed of till the per- 
Son entitled to take possession of the land 
in pursuance of anv direction issued under 
sub-section (2) of Section 32-P takes 
actual possession of such land in accord- 
ance with law.” 


This amendment was introduced by Guia- 
rat Act No. 5 of 1973 and it came into 
force on the specified date March 3. 1973 
So far as this explanation is concerned. 
the legislature has giyen retrospective 
effect by adding that the explanation 
‘shall be and shall be deemed alwavs to 


have been added.” The legal effect of 


these words is well settled after their 
Lordships’ decision in M. K. Venkata- 
chalam v. Bombav Dveing and Mfg. Co. 
Ltd.. AIR 1958 SC 875. where an identical 
question had arisen before their Lord- 
ships as to whether an assessment which 
had been as per the law in force could 
be said to be vitiated by mistake appa- 
rent on the record merely because the 
law was retrospectively changed bv the 
legislature. At page 880 their Lordships 
po:nted out that prima facie it would ap- 
pear somewhat strange that an order 
which was good and valid when. it was 
made should be treated as patently in- 
valid and wrong bv virtue of the re- 
trespective operation of the Amendment 
Act. Their Lordships. however. held that 
such a result is necessarilv involved in the 
legal fiction about the retrospective ope- 
ration of the Amendment Act. If as a 
result of the said fiction we must read 
the subseauently inserted proviso as form- 
ing part of the principal Act on the re- 
levant date. the conclusion is inescapable 
that the order in auestion is inconsistent 
with the provisions of the said proviso 
and must be deemed to suffer from a mis- 
take on the record. Therefore. when the 
legislature stated that the explanation 
shall alwavs be deemed to have been add- 
ed to the relevant law and the effect is 
fiven to the explanation. notwithstanding 
anything contained in any judgment of 
any Court. it is obvious that this must be 
treated as the state of law at the date. 
when the authorities erroneously decided 
that question as to whether the land was 
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disposed of merely by an order under 
Section 32-P (2). In view of this settled 
legal position it must be held that the au- 
thorities’ orders suffer from an error 
patent on the record because of this retros~ 
pective change of the law and this aues- 
tion could only be decided in the light of 
the explanation now added by the legis- 
lature. Such a retrospective amendment 
of jaw would immediately disclose patent 
error in the decision of the authorities. in 
sai of the aforesaid settled legal position. 


The next auestion which is 
De by Mr. Vakharia is as to the extent 
of this retrospective operation of this ex- 
planation. In order to consider this aues- 
tion. we would have to analvse the rele- 
vant scheme of this benevolent amend~ 
ment which has been enacted to see that 
such tenants’ rights were restored in cases 
where the deemed purchase on the til- 
lers’ dav April 1. 1957. was declared to 
be ineffective under Section 32-G (3) bv 
reason of the tenant failing to appear þe- 
fore the Tribunal or making a statement 
expressing his unwillingness to purchase 
the land and the land had not been dis- 
posed of in the manner specified: Sec- 
tion 32~PP (1) runs as under: — 


“Notwithstanding anvthing contained 
in Sections 32-G and 32-P where before 
the date of the coming into force of the 
Bombay Tenancy and Agricultural Lands 
(Guiarat Amendment) Act. 1965. (therein- 
after referred to in this section as ‘the 
said date’)— 

(i) anv land has been at the disposal 
of the Collector under Section 32-P on. 
account of the purchase of the land by 
the tenant thereof having become ineffec- 
tive under sub-section (3) of Section 32-G 
by reason of the tenant failing to appear 
before the Tribunal or making a state- 
ment expressing his unwillingness to pur 
chase the land. and. 


(ti) the land so at the disposal of the 
Collector has not been disposed of in the 
manner provided in sub-section (2) of 
Section 32-P. 


the tenant. if he is willing to purchase 
the land may make an application in writ~ 
ing to the Tribunal within a period of one 
year from the said date for a declaration 
that the purchase has not become ineffec-~ 
tive”, 

Under clause (2) on receipt of such 
an application under sub-section (1) the 
Tribunal had to issue a notice to the 
tenant and the landlord calling upon them 
to appear before it on the date specified 
in the notice. Under sub-clause (3) if the 
tenant appeared and made a statement 
that he was willing to purchase the land. 
the Iand shall cease to be at the disposal 
of the Collector under Section 32-P and 
the Tribunal shall determine the purchase 
price of the land in the manner provided 
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in Section 32-G as if the purchase had 
not been- inefiėctive. Under subd-cl. 4) 
the provisions of Sections 32 to 32-P and 
Sections 82-Q and 32-R shall so far as 
may be applicable apply to the purchase 
of the land by a tenant. Sub-~clause {5} 
which is material provides as under :-— 


‘In the case of land to which this 
section applies no action shali be taken 
under S. 32-P unless the tenant entitled. 
to make’ an application under this section 
fails to make such application within the 
period specified in sub-section (1).” 


4, Therefore. Section 32-PP ope-~ 
rated notwithstanding anything contained 
in Sections 32-G and 32-P. if See. 32-PP 
application was made by the tenant within 
the period of one vear from the date of 
coming into force’ of the Bombay Tenancy 
and Agricultural Lands (Gujarat Amend- 
ment) Act. 1965, which came into force 
on December 29. 1965. provided two statu- 
tory conditions were fulfilled:— (1) that 
before the said date 29-12-1965. the land 
had been at the disposal of the Collector 
under Section 32-P on account of the pur- 
chase of the land by the tenant having 
become ineffective under sub-section (3) 
of Section 32-G by reason of the tenant 
failing to appear before the Tribunal or 
making a statement expressing his un- 
willingness to purchase the land. and (2) 
the land so at the disposal of the Collec- 
tor had not been disposed of in the manner 
provided in sub-section (2} of See. 32-P. 
As this benefit was given onlv for a period 
of one vear from December 29. 1965. the 
legislature by further amendment by 
Bombay Tenaney and Agricultural Lands 
(Guiarat Amendment} Act. 1970. which 
came into force on April 18, 1973. sub- 
stituted this 1970 Amendment for the 
1965 Amendment Act in sub-section (D. 
by enacting sub-section (1-A) permitting 
this right to be exercised within one vear 
from the said date April 18. 1971. if on 
account of purchase becoming ineffective 
under Section 32-G (3). such land had 
been before 29-12-1965. at the disposal 
and had not been so disposed of wnder 
S. 32-P (2). Sub-section (1-B) was also 
added providing that where an applica- 
tion for a declaration that the purchase 
had not become ineffective made by a 
tenant under sub-section (1) before this 
Amendment Act of 1970 was not admit- 
ted bv the Tribunal on the ground that 
the period for making it had expired. 
such tenant shall also be entitled to exer- 
cise the right conferred under sub-sec- 
tion (1) by making an application within 
the period specified i. e. April 18. 1971. 
and on receipt of an application from any 
such tenant. the Tribunal had to admit it 
as if ‘it had been an application made 
within the specified period. Thereafter 
sub-clause (1-C) was added by Giuiarat 
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Amendment Act No. 5 of 1973 which came 
into force from March 3. 1973. It enacted 
that notwithstanding the expiry of the 
period specified in sub-section (1) read 
with sub-section (1-A). the right confer- 
red under sub-section (1) mav be exer- 
cised at anv time before 3lst December. 
1973; and the amendment Act No. 7 of 
1974 has further extended this period 
upto December 31. 1974. That is why 
sub-clause (1-D) was also added on a line 
with sub-clause (1-B) by providing that 
where an application for a declaration 
that the purchase had not become ineffec- 
tive was made under sub-section (1) bv 
the tenant before the specified date. but 
was not admitted bv the Tribunal on the 
ground that the period had expired. such 
tenant shall also be entitled to exercise 
the right conferred under sub-section (1) 
by making an application at anv time be- 
fore December 31. 1973. which is now ex- 
tended to December 31. 1974. and on re- 
ceipt of such an application. the Tribunal 
shall admit it as if it were an aplication 
made within the period specified for 
making it. Therefore. even though the 
tenants have been given a fresh opportu- 
nity even upto December 31. 1974. bv this 
amendment. in cases of those tenants who 
had applied to the Tribunal under sub- 
section (1) but their application was not 
admitted on the ground that the period 
had expired. thev have got the whole 
period retrospectively extended by the 
deeming fictions in sub-sections (.-B) and 
(1-D) that the application made upto De- 
cember 31. 1974. shall be treated as if it 
-were made.within the period specified for 
making it under sub-section (1). No such 
fiction exists in the case of other tenants 
who had not made anv such apolication 
but who are given only a concession to 
exercise this option at anv time before 
3lst December. 1974. Similarly. new 
Section 32-PPP has been added which is 
on the same lines as Section 32-PP. but 
which covers even those cases where on 
account of such purchase having become 
ineffective under Section 32-G (3) the land 
had been at the disposal of the Collector 
and was not so disposed of under Sec- 
tion 32-P (2) on or after the date of the 
coming into force of the Bombav Tenancv 
and Agricultural Lands (Gujarat Amend- 
ment) Act. 1965. i.e. December 29. 1965. 
Therefore. in all cases. where “he. pur- 
chase had become ineffective under Sec- 
tion 32-G (3) and land was at disposal of 
the Collector under Section 32-> before 
December 29. 1965. or after Dacember. 
29. 1965. these two sections (Ss. 32-PP 
and 32-PPP) have given a further oppor- 
tun.ty to the tenants to purchase the land 
bv exercising their right at anv time be- 
fore December 31. 1974. by apolvine to 


the Tribunal. if it had not been disposed 
of. - As earlier pointed out, the only dif- 
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ference in cases of those applicants who 
had already gone to the Tribunal but 
whose applications were rejected on the 
ground that the period. had expired. their 
right is revived without anv hiatus bv the 
deeming fiction in sub-sections (1-B) and 
(1-D). that their applications shall be 
deemed to have been made within the 
period prescribed in Section 32-PP (1). 
Such a provision was not necessarv in the 
scheme of Section 32-PPP as the right to 
apoly was from the commencement given 
ana extended till December 31. 1972 for 
lands which came for disposal under Sec- 
tion 32-P on or after 29-12-1965. The 
other salient feature of the scheme is that 
in the case of a land to which this Sec- 
tion 32-PP or 32-PPP applies no action 
of disposal could be taken under Sec- 
tion 32-P unless the tenant entitled to 
make an application failed to make the 
Same within the period specified in sub- 
section (1). So far as the original Sec- 
tion 32-PP was concerned. this period 
specified had changed from time to time 
and due to the gap which had been from 
December 29. 1965 to April 18. 1971. be- 
tween the two Amendment Acts. of 1965 
and 1970. the retrospectivity had been 
given only in cases where the application 
had been made and was rejected on the 
grcund that time had expired by enact- 
ing the necessary fiction in sub-sections 
(1-B) and (1-D) of Section 32-PP. There- 
fore. the prohibition in Section 32-PP (5) 
would apply where that necessary fiction 
as to original period specified in Sec- 
tion 32-PP (1) applies and not in other 
cases of fresh applicants till 31-12-1974. 
even if the disposal action was already 
taken under Section 32-P. 


5. The further explanation has 
now been added. The second relevant 
condition in the scheme of these two Sec- 
tions 32-PP and 32-PPP was that the land 
so at the disposal of the Collector had not 
been disposed of in the manner provided 
in Section 32-P (2). The legislature had. 
therefore. made the retrospective amend- 


. ment in Section 32-PP by declarine in 


this explanation that till actual possession 
was according to law taken. the land shall 
not be deemed to have been disposed of. 
notwithstanding anything contained in 
any judgment. decree or order of anv 
Court. Tribunal or other authoritv. for 
the purposes of exercise of this right of 
purchase under Sections 32-PP (1) (ii) or 
32-PPP (1) (ii). Therefore. mere order of 
disposal by surrendering to the landlord 
or bv sale to the priority holder would 
not be deemed to be disposal in view of 
this explanation.. The legislature has. 


- however. while amending the law retros- 


pectively bv this explanation further pro- 
vided a limit on this fiction by enacting 
that the land would not be deemed to 
have been disposed of.onlvy till the person 
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entitled to take possession of the land in 
pursuance of anv contract under Sec- 
tion 32-P (2) takes actual possession of 
land in accordance with law. 


6. It is this fetter on the fiction 
which has been the subiect of serious 
controversy between the parties. Mr. 
Vakharia vehemently argued that the 
legislature has not only got over the effect 
of the decision of this Court holding that 
the land must be considered to have been 
disposed of when the order was passed 
under S. 32-P (2) even though actual pos- 
session may not have been taken. but the 
explanation goes much further bv fullv 
restoring the lost rights because it con- 
templates the point of time when actual 
possession is taken in accordance with 
law by the person entitled to take posses- 
sion. Mr. Vakharia. therefore. pointed 
out that as S. 32-PP (5) or S. 32-PPP (5) 
enacts a prohibition that no action shall 
be taken under Section 32-P unless the 
tenant entitled to make an application 
fails to make the. same within the period 
specified in sub-section (1). it is obvious 
that during this entire extended period 
till December 31. 1974. the land could not 
be deemed to have been disposed of. even 
though after the order of disposal even 
actual possession had been taken in ex- 
ecution of that order. because taking of 
such possession was plainly in violation 
of this statutory fetter created by sub-sec- 
tion (5). Mr. Shah on the other hand 
rightly pointed out that the legislature 
would never have unsettled those _ cases 
where actual possession was taken in ac- 
cordance with law while giving fresh op- 
portunity by extending the period even 
upto December 31. 1974 to such tenants 
for fresh purchase. The kev to the reso- 
lution of this conflict lies in the proper 
appreciation of the relevant scheme which 
has been adopted bv amending this pro- 
vision from time to time. As earlier 
Pointed out the legislature itself has viven 
retrospective effect to the extension of 
this specified period bv covering the time 
gap between the two amendments of 1965 
and 1970 by providing sub-section (1-B) 
and similarly. sub-section (1-D) when 
1973 amendment came into force. These 
eases have been confined by the legisla- 
ture to those tenants who had applied 
under Section 32-PP but whose applica- 
tion was not admitted by the Tribunal on 
the ground that the period for makine the 
application had expired and. therefore. 
the benefit of the extended period was 
given retrospectively to such applicants 
by the deeming fiction that the applica- 
tion made as per sub-section (1-B) or sub- 
section (J-D) shall be treated as if it was 
made within the specified period. If fresh 
application was deemed to have been 
made within the original specified period. 
bv such retrospective fiction. it is obvious 
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that the prohibition created by sub-sec-~ 
tion (5) would applv to these cases. even 
when action was already taken under 
Section 32-P (2) by making the order or 
by executing the order bv handing over 
actual possession. on the aforesaid settled 
legal position in. the Bombay D` eine case. 
Therefore. in such cases. only the legal 
fiction created by the explanation. as sup- 
plemented by the other fiction. would 
mean that the land could not be deemed 
to have been disposed of by the purport- 
ed fiction under Section 39-P which was 
not in accordance with law. even if it at- 
tempted to deprive the tenant of his 
actual possession. Therefore. in such cases 
application under Section 32-PP would be 
clearly competent as the second cond! ‘jon 
would be clearly deemed to be fulfilled by 
resort to these two fictions enacted by 
sub-sections (1-B) and (1-D) and by the 
explanation. notwithstanding any pur- 
ported action under Section 32-P (9), 


7. In other cases. however. where 
the benefit of a mere concession accrued 
and sot extended because of the further 
amendment under sub-sec. (1-C) and by 
the amendment Act No. 7 of 1974 extend« 
ing this right upto December 31. 1974. the 
legislature has not given further retros- 
pectivity by creating a fiction that such 
later application was also deemed to be 
an application made within the period 
specified for making it. Therefore. in 
these cases. if the tenants had not made 
any such prior application but had ap- 
plied for the first time so that their cases 
did not come under sub-sections (1-B) 
or (1-D). they would get only benefit of 
the legal fiction enacted by the explana- 
tion. In this case the land would not be 
deemed to have been disposed of only til] 
the person entitled to take possession 
takes actual possession of the suit land in 
accordance with Jaw. Therefore. they 
would have benefit only of this salutary 
fiction that even though the order may 
have been made or paper possession may 
have been sought to be taken awav. if 
actual possession has remained with the 
tenant in spite of the order under Sec- 
tion 32-P (2) or if the possession has not 
been taken in accordance with law. the 
second condition would be deemed to be 
fulfilled. notwithstandine the passing of 
the order under Sec. 32-P (2) of disposal 
of the land and notwithstanding anvthing 
contained in anv iudgment. decree or 
order of any Court. Tribunal or anv other 
authority. 


8 Mr. Shah in that context fur- 
ther relied on Sec. 32-P (7) (a) which pro~ 
vides that where before the specified date 


anv land- has been surrendered to a land- 


lord under sub-section (2) of this section 
as in force immediately before such date. 
and the landlord has taken possession of 


58 Guji. {[Prs. 8-9] Rampuii Kaluvuri 


the land. the landlord shall be liable to 
cultivate the land personally. and stall be 
entitled to.the use and occupation af the 
land so long as he cultivates the land per- 
sonally and (b) if he fails to so cultivate 
the land he shall be evicted from the land 
and the land shall be disposed of in. azcord- 
ance with the provisions of S. 84-C That 
Section 32-P (7) merely enacts that where 
the landlord had taken possession 2f the 
land lawfully. before this specifiec date 
March 3, 1973. under a surrender under 
sub-section (2) of Section 32-P as it was 
in force before that date. the landlozd has 
a lability to put that land only to per- 
sonal cultivation and he is entitled t> such 
use so long as he fulfils that condition. as 
otherwise he would be liable to be evicted 
under Section 84-C. That Section 32-P 
(7) so provides because before this Sec- 
tion 32-P (2) (b) provided surrencer of 
land to the landlord as one of the modes 
of disposal was deleted by 1973 amend~ 
ment. such surrender was a lawful sur- 
render as per law in force but the land- 
lord had to use that land on the condis 
tion of personal cultivation .as provided 
therein. Such lawful surrender would be 
only in those cases where there was no 
prohibition under Section 32-PP (5) ie. 
cases where persons’ rights were not re- 
trospectively restored by treating their 
application as if made within the original 
period specified in Section 32-PP. or where 
the application under Section 32-PP or 
under Section 32-PPP was not male pe~ 
fore actual disposal was made by delivery 
of possession to the person entitled as per 
law within the meaning of the explana- 
tion so as to attract the prohibition in 
Section 32-PP (5) or Section 32-FPP (5). 
Besides. Section 2 (18) (d) now includes in 
the definition of a tenant a perscn who 
after the surrender of tenancy in respect 
of anv land at anv time after the adpoint- 
ed dav June 15. 1955. or before the speci- 
fied date i. e.. March 3. 1973 has continued 
or is deemed to have been in actual pos- 
session with or without the consent of 
the landlord. It is such tenant who is 
also given’ under Section 32-FF the right 
to be a deemed purchaser. That is why 
Section 84-CC (1) further provided that 
where any person who had surrendered 
his tenancy in respéct of anv land or part 
thereof at anv time after March 31. 1957. 
but before December 5. 1972 when this 
Bill of 1972 was published. and had con- 
tinued to remain in actual possession with 
or without the consent of the landlord 
had been dispossessed bv the lančlord at 
any time during the period between De- 
cember 5. 1972 and March 3. 1973. he can 
apply to the Mamlatdar. and eyen the 
Mamlatdar can suo motu restore his pos= 
session if he finds that the dispossession 
was effected in anticipation in arder to 


defeat the right of purchase under Seca 
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tion 32-FF. Therefore. the whole scheme 
of 1973 Amendment is to give this right 
of purchase to the tenant who had re- 
mained in actual possession. notwith- 
standing that there had been some order 
under Section 32-P or an attempt to dis- 
possess him by taking oniy paper posses- 
sion. The whole test created by the le- 
gislature in this explanation. is that the 
land is not deemed to be disposed of till 
actual possession is taken under the law- 
ful direction issued under Section 32-P 
(2) by the person entitled in accordance 
with law. Therefore. ii dispossession was 
not in accordance with law. by ignoring 
of fetter of sub-clause (5). either because 
of retrospectivitv created bv the supple- 
mentary fiction in sub-sections (1-B) and 
(1-D) of Section 32-PP which restored the 
rights without any hiatus. or because the 
said mandate was violated by anv further 
action purporting to give aetual nosses« 
sion after the person entitled had actual- 
ly applied under Section 32-PP or 32-PPP 
within the extended period during the 
pendency of such application. or for any 
other reason or if the actual possession 
had continued with the tenant. the se- 
cond condition by resorting to this expla- 
nation would be deemed to be fulfilled, 
notwithstanding the passing of the order 
under Section 32-P (2). and the applica~ 
tion under Section 32-PP would. be mains 
tainable. 


9, In that view of the matter. Qp- 
plving the aforesaid test to the primary 
facts of the present case. that the pur~ 
chase had become ineffective on March. 8. 
1964 and that the right under Sec. 32-PP 
was sought to be exercised by . making 
application in auestion to the Mamlatdar 
on Mav 29. 1971. where a further praver 
was made in the application to stay the 
order of possession. once that application 
was made by the tenant. the prohibition. 
in Section 32-PP (5) clearly sot attracted. 
and thereafter the aforesaid order of disa 
posal under Section 32-P (2) dated. August 
20. 1969. could never be executed bv fur- 
ther action on the pari of the Mamlatdar. 
Therefore. even if we were to assume that 
an attempt was made to dispossess the 
petitioners after their application under 
Section 32-PP on Mav 29. 1971. it would 
be in violation of the mandate of Sec- 
tion 32-PP (5) and the petitioners would 
be deemed to fulfil the second condition 
as land continued te remain at disvosal of 
the Collector and was not actuallv dise 
posed, of by delivery of possession in ac= 
cordance with law to the person entitled 
In fact. in the order of the Deputy Colm 
lector. it is in terms stated that even the 
Special Secretary who was first moved 
had given stay on June 2. 1971. Even 
this Court has protected the petitioners 
by granting complete interim relief bv 
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restraining the respondent from taking or 
recovering possession of the suit land 
from the petitioners or in anv manner 
disturbing the possession of the peti- 
tioners. Therefore. the prohibition of sub- 
clause (5) of Section 32-PP being in ope- 
ration. no question could arise of dispos- 
session of the petitioner. ‘Therefore. the 
petitioners being in actual possession. 
their application under Section 32-PP. in 
view of the retrospective amendment in 
law by the explanation added to Sec- 
tion 32-PP was clearly competent. 


10. Mr. Shah. however. raised a 
technical contention that the Revenue 
Tribunal had no jurisdiction because the 
order under Section 32-P was sought to 
be staved and the stay application hav- 
ing been rejected. anneal could have been 
filed before the State Government. Mr. 
Shah ignores the relevant fact that the 
question of stay was only an incidental 
question while the substantial praver 
was the application under Section 32-PP 
for exercising the right as deemed pur- 
chaser by availing of the fresh opportu- 
nity after the first purchase was declared 
ineffective on March 8. 1964. Therefore. 
the Revenue Tribunal alone had the 
jurisdiction and not the State Govern- 
ment. Therefore. even if infructuous 
proceeding before the State Government 
was withdrawn bv availing of this re- 
medy before the Revenue Tribunal. it 
could never be urged that the Revenue 
Tribunal had no iurisdiction. That is why 
no such plea of want of iurisdiction was 
ever raised. In fact. no affidavit has 
been filed by Mr. Shah and he only want- 
ed to produce evidence showing that the 
proceeding before the Government was 
ultimately withdrawn. That would be 
wholly immaterial because it was only 
the Revenue Tribunal which had the 
iurisdiction to decide whether Sec. 32-PP 
application was maintainable and the 
auestion of stay was only conseauential. 


11. Mr. Shah next wanted to rely 
on the fact that there was a paper Panch- 
mama of deliverv of possession by the 
Talati on June 1. 1971 and he wanted an 
opportunity to produce that document. In 
fact at no stage any affidavit has béen 
filed and even interim relief was never 
opposed. Besides. as earlier pointed. out 
by us. the application having been filed 
on May 29. 1971. under Section 32-PPp, 
prohibition under clause (5) of Sec. 32-PP 
was fully attracted and thereafter it 
would never be open to the Mamlatdar to 
take further action to enforce the order 
dated August 20. 1969. under Section 32-P 
(2) in any manner. 


12. Mr. Shah. however. vehement- 
ty argued that he had not filed anv affi- 
davit because the lower authorities had 
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decided the whole auestion on the basis as 
of the existing legal position. The exist- 
ing legal position was changed by retros- 
pective amendment by the present ek- 
planation. Therefore. the respondent- 
landlord must be giyen fresh opportunity 
for showing whether he had dispossessed 
the petitioners bv that paper Panchnama 
on June 1. 1971. In this case no such 
question of remand would arise because 
the petitioners’ contention that possession 
all along continued was never challenged. 
This averment in para. 3 of the petition 
has remained uncontroverted and even 
the interim relief has not been opposed. 
Even before the authorities this position 
was never challenged as it is amplv borne 
out from the various statements made in 
the relevant order. Besides. in anv event. 
as pointed out by us. once the applica- 
tion was made on Mav 29. 1971. categori- 
cal prohibition of sub-clause (5) of Sec- 
tion 32-PP was clearly attracted. and 
thereafter even if the Mamlatdar purport- 
ed to implement the order under Sec- 
tion 32-P (2). the alleged dispossession 
would not be dispossession in accordance 
with law. Therefore. even in that case. 
the explanation would clearly protect the 
petitioners. Therefore. we have not al- 
lowed Mr. Shah any opportunity to pro- 
duce the alleged document of the Panch- 
nama of June 1. 1971. or the withdrawal 
bursis of the proceedings before the Spe- 
cial Secretary on August 20. 1971. and we 
do not think that any useful purpose 
would be served bv a remand in view of 
the aforesaid legal position and when in 
fact. all along the petitioners have con- 
tinued im actual possession. Therefore. 
the petitioners having fulfilled the neces- 
sary statutory conditions. their application 
under Section 32-PP was clearly main- 
tainable. In that view of the matter. all 
the three impugned orders must be set 
aside and the matter shall now go back 
to the A. L. T. for expeditious disposal of 
this application under Section 32-PP 
dated May 19. 1971. and the landlord 
shall be restrained from interfering in any 
manner. with the possession of the peti- 
fioners of the land in question by reason 
of the aforesaid direction under Sec. 32-P 
(2). Rule is accordingly made absolute 
with no order as to costs in the circum- 
Stances of the case. 

Rule made absolute. 
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Chimanlal Ambalal. Petitioner vV. 
Shah Hasmukhlal and another. Respon- 
dents. 


Civil Revn. Appin. No. 1215 of 1974. 
D/- 21-12-1974.* 

(A) Civil P. C. (1908), Order 2, Rule 2 
(2) — Rule only bars a subsequent suit 
seeking a claim omitted in the first suit 
— Such a claim can be included in the 
very suit in which it is omitted. 


Where a Plaint was returned for pre- 
sentation to the prover Court having 
jurisdiction. amendment thereof to include 
in it claim for interest accrued due from 
the time it was filed in the first Court till 
it was represented in the proper Court 
can be allowed. Such a claim being the 
one omitted to be included in the verv 
suit and it was that very suit into which 
the claim was sought to be included. the 
bar under Order 2. Rule 2 (2) is not at- 
tracted. AIR 1919 Cal 904: AIR 1954 Bom 
125: AIR 1949 PC 78 and AIR 1940 PC 70. 
Followed. (Paras 7 and 10) 


Cases Referred: Chronological Paras 


AIR 1954 Bom 125 = 55 Bom LR 741 9 


AIR 1949 PC 78 = 75 Ind App 121 9 
AIR 1940 PC 70 = 67 Ind App 179 10 
AIR 1919 Cal 904 = ILR 45 Cal 305 8 
. (1914) 41 Ind App 142 (PC) 10 

B. R. Shelat for C. N. Desai. for Peti- 
tioner: G. P. Vyas. for Respondents. 

ORDER :— This revision petition is 
filed by the original plaintiff against the 
opponents-defendants under Section 115 
of the Civil Procedure Code against the 
order passed bv the learned Joint Civil 
Judge. Senior Division. dated 5-2-1974. 
in Special Civil Suit No. 50 of 1972 below 
application. Ex. 13. 

2. The facts leading rise to this 
revision petition. briefly stated. are as 
under: , 

2. Petitioner filed Summary Civil 
Suit No. 1877 of 1969. in the City Civil 
Court. Ahmedabad. on 28-8-1969. to re- 
cover a sum of Rs. 10.500/- from the op- 
ponents. Preliminary issue regarding 
iurisdiction was raised and it was held that 
the City Civil Court. Ahmedabad. had no 
jurisdiction to entertain and hear the suit. 


The plaint was. therefore. ordered to be ` 


returned to the plaintiff (petitioner) for 
its presentation to the proper Court on 
25-9-1972. “Against that order. the peti- 
tioner had filed Civil Revision Applica- 
tion on 28-10-1972 in this Court. and 
that was rejected by this Court on 25-10- 
1979. The petitioner took the plaint from 


*(Asainst order of K. S. Rana. Joint 
Civil J. (Sr. Division) Mehsana. in Spl. 
Civil Suit No. 50 of 1972. D/- 5-2-1974). 
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the City -Civil Court on 25-10-1972 and 
presented it to the Court of the Civil 
Judge. Senior Division. Mehsana. on 
26-10-1972 and it came to be numbered 
as Srecial Civil Suit No. 50 of 1972. In 
that suit. petitioner filed application. 
Ex. 13. for permitting him to amend the 
plaint. One amendment sought for. was 
to incorporate the facts necessarv for 
condening the delay made in filing the 
matter before the Mehsana Court on the 
ground that he was bona fide prosecuting 
the suit on the same cause of action in 
the City Civil Court. Ahmedabad. but the 
said Court has returned the plaint to him 
for presenting it to the prover Court on 
the ground that that it had no jurisdiction 
to hear the suit. That amendment is al- 
lowed bv the trial Court. We are. there- 
fore. not concerned with that amendment. 


4, The second amendment sought 
for. was for adding a claim for the inte- 
rest amount that is alleged to have fallen 
due till the date of presentation of the 
suit before the Court. That amendment 
has been disallowed bv the trial Court on 
the ground that it was necessary to ins 
clude this claim of interest which had 
become due till the date of the presenta- 
tion of the niaint before the Court while 
presenting the plaint before the Court. 
But as the petitioner had not done so. it 
assumes the position of the relinauished 
claim in view of the provisions of Order 2. 
Rule 2 of the Civil P. C. (which will be 
hereinafter referred to as “the . Code”) 
and in view of sub-rule (2) of Rule 2 of 
Order 2 of the Code. plaintiff shall not 
afterwards sue in respect of the portion 
so omitted or relinquished. According to 
the learned trial Judge. it was the legal 
right that accrued in favour of the defen- 
dants and any such amendment taking 
away that right is not allowed. It is on 
this reasoning that he has disallowed this 
praver made by the petitioner. 


5. The petitioner. by this amend- 
ment. sought for including his claim of 
interest of Rs. 3.790/- due for the period 
from 28-8-1969 to 25-10-1973. Interest 
was calculated on the principal amount of 
Rs. 10.000/- at the rate of 12 per cent. ner 
annum. He also prayed for conseauential 
(nanna in the praver clause on that 

asis 


5. Mr. B. R. Shelat. appearing for 
Mr. C. N. Desai for the petitioner. has 
contended that the reasoning of the learn- 
ed trial Judge is not sound. The learned 
trial Judge. submitted Mr. Shelat. has not 
borne in mind the relevant provisions of 
Order 2. Rule 2 of the Code. and has mis~ 
understood its real content. 

T Order 2. Rule 2 of the Code 
reads. 


(1) Hverv suit shall include the 
whole of the claim which the plaintiff is 
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entitled to make in respect of the cause 
of action: but a plaintiff mav relinquish 
any portion of his claim in order to bring 
the suit within the jurisdiction of anv 
Court. l 

(2) Where a plaintiff omits to sue m 

respect of. or intentionally relinauishes. 
anv portion of his claim. he shall not 
afterwards sue in respect of the portion 
so omitted or relinauished.” 
Mr. Shelat has submitted that it was true 
that at the time of representation of the 
plaint in the trial Court. this interest 
amount had become due. At the time of 
representation of the plaint. this claim 
could have been included and it had re- 
mained to be included. It was. therefore. 
evident that it was omitted to be includ- 
ed in the plaint that came to be present- 
ed in the Mehsana Court. But the im- 
portant part of sub-rule (2) of Rule 2 of 
Order 2 of the Code in terms states that 
the plaintiff shall not afterwards sue In 
respect of the portion so omitted or re- 
linquished. The petitioner has not filed 
anv other suit in respect of the portion 50 
omitted or relinquished. In this very 
suit. plaintiff wants to amend his plaint 
and include the claim. which. through 
mistake. came to be omitted. There 
could not. therefore. be anv bar of O. 2. 
R. 2 of the Code. The learned trial 
Judge. submitted Mr. Shelat. has over- 
looked this latter part of sub-rule (2) of 
Rule 2 of Order 2 of the Code which 
creates a bar to sue in respect of the por- 
tion so omitted or relinquished subse- 
quently. As there is no such suit filed. 
when the claim is made for such a por- 
tion of the claim omitted or relinauished 
and in this very suit oniy praver is made 
to include that claim. there cannot be anv 
bar of the provisions of Order 2. Rule 2 of 
of the Code. The languave of this şub- 
rule (2) of Rule 2 of Order 2 of the Code 
itself clearly indicates the soundness of 
the argument advanced by Mr. Shelat. 

. In Upendra Narain v. Janaki 
Nath, ILR 45 Cal 305 = (AIR 1919 Cal 
904) a Division Bench of Calcutta High 
Court had an occasion to consider this 
question. (At op. 315 and 316 of L L.R. 
Cal.) = (at pp. 906-907 of A.I. R. Cal). 
Woodroffe. J.. has observed: 

ON acid pae As regards the other point it 
has more ingenuity than substance. It 
proceeds on the erroneous assumption that 
the amendment was prohibited by O. 2. 
R. 2. This rule does not touch the matter 
before us. It refers to a case where there 
has been a suit in which there has been 
an omission to sue in respect of portion 
of a claim. and a decree has been made in 
that suit. In that case a second suit in 
respect of the portion so omitted is bar- 
red, That is not the case here. In the 
present case the suit has not been heard 
but a claim has been omitted by. it is 
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said, inadvertence. To hold that in such 
case an amendment should not be allowed 
would be to hold something which. the 
rule does not sav and which would be 
absurd. The rule savs ‘he shall not after- 
wards sue.’ that is. it assumes that there 
has been a suit carried to a decision. and a 
Subseauent suit. It does not apply to 


amendment where there has been only 
one suit. As the plaintiff had in law a 


right to apply for an amendment before 
the conclusion of his suit. it cannot be 


said that any rights of the appellant in the 
Pabna suit are affected. Such a conten- 


tion is based on the erroneous assumption 
that nothing could be done by wav of 
amendment of the Calcutta suit to remove 
the objection that the claims on the pre- 
vious mortgage or charge were not sus- 
tainable. A case would fall within O. 2. 
R. 2. only if a plaintiff fails to apply for 
amendment before decree. and then 
brings another suit. The plaintiffs are 
not doing that but asking for amendment 
in the one and only suit they have 
brought. This is, therefore. not a case in 
which the amendment either affects rights 
accrued to the other party. or otherwise 
prejudices him.” 


9. In Krishnaii Ramchandra v, 
Raghunath Shankar. AIR 1954 Bom 125. 
at pp. 127 and 128. Dixit. J.. has observed: 

“Now. Mr. Madbhavi arrues that 
what we have to look to for the purpose 
of determining the bar of Order 2. Rule 2. 
is the point of time when the suit is in- 
stituted. In this connection the language 
of Order 2. Rule 2 (2). mav be contrasted 
with the language of Order 2. Rule 2 (3). 
Order 2. Rule 2 (2) speaks of an omission 
to sue or intentionally relinquishing a 
portion of the claim. while Order 2. 
Rule 2 (3). speaks of a person being en- 
titled to more than one relief in respect 
of the cause of action and while consider- 
ing Order 2. Rule 2 (3): one has to consi- 
der the question of the leave of the Court. 
No auestion of the leave of the Court 
arises under Order 2. Rule 2 (2). In a 
case where the leave of the Court is to be 
sought. it mav be possible to argue that 
the point of time is not the point of time 
of the institution of the suit. but the point 
of time is the point of time of the passing 
of the decree. But here again it is un- 
necessary to express any final oninion 
upon the question because that auestion 
does not strictly arise. confining there- 
fore. mv observations to Order 2. Rule 2 
(2). the question for consideration is. 
whether as Mr. Madbhavi contends. the 
point of time is not the date of the filing 
of the suit but the date of the passing of 
the decree. But if one closely looks at 
the language of Order 2. Rule 2 (2). it is 
clear that the point of time under ©. 2. 
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R. 2 (2). is the point of time of the.in~ 
Stitution of the suit. This is clear from 
the language of the rule itself. because 
some meaning has to be given to the ex~ 
pression “afterwards” occurrins in O. 2. 
R. 2 (2). and the expression “afterwards” 
can be construed only with reference to 
what precedes it. viz.. “omits to sue”. 
When. therefore. the two expressions 
“omits to sue” and “afterwards” are con~ 
sidered together. it must follow. I think. 
that the point of time is not the date of 
the passing of the decree but the date of 
the institution of the suit. If that is so. 
then it is clear that when the plaintiff 
filed Suit No. 633 of 1942. he did not in- 
clude in that suit the whole of his claim 
in respect of the cause of action and. 
therefore the plaintiff must be taken to 
have invited the operation of Order 2. 
Rule 2 (2). because the plaintiff must be 
taken to have either omitted to sue or 
intentionallv relinauished a portion of his 
claim. Whether it is the result of an 
omission or the result of a relinauishment. 
if makes no difference—not anv difference 
even when the plaintiff subseauentlv files 
a suit and that is the bar imposed bv 
Order 2. Rule 2 (2). It was suggested that 
in this case the persons in possession were 
different to bring separate suits. But that, 
I think. cannot clearly be the case in view 
of the judgment of their Lordships of the 
Privy Council in — “Mahomed Khalil 
Khan v. Mahbub Ali Mian’. AIR 1949 PC 
78.” 


It is significant to note that in the instant 
~ case we are not concerned with anv such 
question of point of time. whether the 
Point of time would be the institution of 
the suit or the passing of a decree. as the 
plaintiff has not filed any other suit. We 
are concerned with the very suit in which 
such claim came to be omitted and the 
petitioner in that very suit now wants to 
include by the amendment of the plaint. 

10. In Jagat Singh v. Sangat 
Singh, AIR 1940 PC 70. the Privy Coun- 
cil has. at page 73. made the following in- 
structive observations: 

“The High Court would seem to have 
assumed that S. 19 (of the Civil P. C. 1882) 
was not merely permissive: also that the 
claim to recover possession of the Lyall- 
pur lands and the claim to a declaration 
as regards the other lands were claims in 
respect of fhe same cause of action: 
ef. (1914) 41 Ind App 142 (PC). Their 
Lordships think that both assumptions 
are highly debatable. But. in anv case, 


the claim of the present appellants as re~- 
versioners of Ishar Singh would not have 


been barred so far as revards the auestion 
whether Ishar Sinch’s will save to his 


widow an absolute interest or an interest 
for her life. Moreover. so long as the 
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suit of 1906 was undisposed of. it was 
alwavs possible that the Court. if it 
thousht that there was anvthine in the 
Point as to Order 2. Rule 2. would give 
leave to the plaintiff to amend by includ- 
ing a claim to recaver possession of the 
ornaments and Lyallour lands.” 


It is thus evident that such an amendment 
can be allowed and there cannot be anv 
bar of the provisions of Order 2. Rule 2 
(2) of the Code. The learned trial Judge 

s. in mv opinion. clearly committed an 
error in holding that there would be such 
a bar and conseauently a valuable right 
has accrued in favour of the opponents- 
defendants and so such an amendment ap- 
plication should not be allowed. 

11. Revision petition is allowed. 
The order passed bv the trial Court. that 
this second amendment cannot be allowed. 
is set aside and that amendment is also 
allowed and the petitioner is permitted 
to include the said claim of interest in his 
amended plaint. Opponents to pav the 
costs of the petitioner in this revision 
petition. Rule is made absolute. 


12. The learned trial Judge will 
give reasonable time to the opponents 
after the amendment is carried out bv the 
plaintiff-petitioner. to file a written state- 
ment to the amended plaint. It is needless 
to sav that it will be open to the op- 
ponents to contend. a portion of this claim 
included is time barred. 

Petition allowed. 
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Chhanuben. Petitioner v. Manubhai 
Prabhudas Acharva. Respondent. 


Special Civil Appln. No. 1075 of 1974. 
D/- 31-7-1974 

(A) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 1947) 
(As applicable to Guiarat). Section 23-A 
—— Application for sanction of scheme for 
supply of electricity — Deputy Collector 
put in charge of the Taluka can grant or 
refuse such sanction, 


If a Deputy Collector or for that 
matier an Assistant Collector is placed in 
charge of one or more Talukas in the 
district then in view of the provisions of 
Section 10 of Bombay Land Revenue 
Code the officer concerned can perform all 
the duties and exercise powers conferred 
upon a Collector e‘ther by the Land Re- 
venue Code or bv any other law for the 
time being in force in respect of the 
matters arising in the Taluka or Talukas 
in his charge. Hence it cannot be con- 
tended that because Section 23-A of the 
Rent Act designates the Collector as the 
competent authoritv for the purpose of 


LS/A'T/E250/75/RSK. 


1976 


entertaining and deciding application from 
tenants for grant of sanction to a scheme 
for obtaining supply of electricity at his 
own. cost no other officer can exercise that 
power, (1911) 13 Bom LR 1031 and (1955) 
57 Bom LR 816. Rel. on. (Paras 4. 6) 
Cases Referred: Chronological Paras 


(1955) 57 Bom LR 816 
AIR 1915 Bom 17 = 17 Bom LR 579 


5. 6 
(1911) 13 Bom LR 1031 = ILR 36 Bom 123 


K. €C. Shah. for Petitioner: Respon- 
dent present through Champaklal Ratilal 
Vyas. power of attorney holder of the Res- 
pondent. l l 

ORDER :— A short auestion which 
arises in this petition is. whether the 
order of the Deputy Collector. Baroda 
under Section 23-A of the Bombav Rents 
Hotel and Lodging House Rates Control 
Act. 1947. permitting the opponent herein 
to have electric connection in the premises 
belonging to the petitioner herein Is a 
legal order. The question arises in the 
following circumstances: 

2. The opponent herein filed an 
application before the Collector. Baroda 
under Section 23-A of the Bombav Rent 
Act for obtaining permission for having 
electrical installation in the premises in 
possession of the opponent belonging to 
the petitioner-landlord. on 28th Decem~« 
ber. 1972. The Deputy Collector. Baroda 
issued a notice to the petitioner in the 
matter. The petitioner filed his reniv 
obiecting to the right of the opponent 
herein to have electrical connection. con~ 
tending. inter alia. that the Deputy Col~ 
lector had no jurisdiction to grant per- 
mission sought for. The Denutv Collec- 
tor. after hearing the parties. rejected the 
contention as to his competency under 
Section 23-A of the aforesaid Act and also 
rejected all the objections on merits and 
ordered that the opponent herein will be 
entitled to have electrical connection in 
the premises occupied by him at his ex- 
penses. It is this order which is the sub= 
ject-matter of this petition before me. 

3. The only contention which has 
been pressed into service by Mr. Shah 
the learned Advocate. appearing on be- 
half of the petitioner. is that the Deputy 
Collector who heard the matter and de~- 
cided the matter had no right. authority 
or jurisdiction to grant permission under 
Section 23-A of the said Act. inasmuch as 
the competent authority to grant such 
permission. according to the said section. 
is. the Collector. who being a persona de=- 
signata. is alone entitled to give permis- 
sion which was sought for and the au- 
thority who in this case granted permis- 
sion was merely Deputy Collector. there~ 
fore. could not have acted for the Collec- 
tor under Section 23-A of the said Act, 
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In order to appreciate this contention of 
Mr. Shah. it would be profitable to refer 
to a few relevant provisions on this 
point. Section 23-A is a new section 
which has been recently introduced in the 
Bombay Rents. Hotel and Lodging House 
Rates Control Act. 1947 as applicable in 
the State of Gujarat. It provides the cir- 
cumstances where the tenants are entitled 
to the supply of electricity at their costs. 
Section 23-A reads as under: 


"23-A. (1) When a tenant desires to 
get supply of electricity at his own cost 
from a licensee within the meaning of the 
Indian Electricity Act. 1910 and the owner 
of the premises does not vive his consent 
therefor. the tenant mav apply to the 
Collector setting out the scheme for such 
supply. 


(2) On receipt of such application the 
Collector may. after giving the landlord 
and the owner of the premises if he be 
not the landlord. opportunity of being 
heard. permit the tenant to get the sunniy, 
im accordance with the scheme set out in 
the tenant’s application or in accordance 
with any modified scheme. 


(3) On such permission being given. 

notwithstanding anvthing contained in 
any contract or in any other law for the 
time being in force. the owner shall be 
deemed to have given the requisite con- 
sent under sub-section (2) of Section 12 
of the Indian Electricity Act. 1910 and the 
licensee shall not be liable to the owner 
for trespass for steps taken for supply of 
electricity according to the said permis- 
sion.” 
The Bombay Rent Control Act. 1947 has 
not defined the term. Collector”. and. 
therefore. the definition viven by the 
term “Collector”. in the Bombay General 
Clauses Act. 1904 would have a bearing 
on the question. According to S. 3(11) of 
the Bombay General Clauses Act, 1904. the 
term. “Collector” is defined as to mean. 
“the Chief Officer incharge of the revenue 
administration of a district”. Mr. Shah. 
therefore. urged before me that as ‘he 
competent authority to grant permission 
under S. 23-A is the Collector. he alone 
ls entitled to give such permission and 
no other officer who is not in the charge 
of the revenue administration of the dis- 
trict can exercise his functions as a dele- 
gate of the Collector or on behalf of the 
Collector. 

4. In my opinion. Mr. Shah. in 
making this submission. has lost sight of 
Section 10. Paragraph (2) of the Bombay 
Land Revenue Code. It is no doubt true 
that under Section 23-A of the Bombay 
Rent Act. 1947. the competent authority 
to grant permission in question to the 
tenant for purposes of obtaining electrical 
supply in the premises occupied by him 
is the Collector. It is also true that there 
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is no definition of the term. “Collector” 
in the Rent Act. and therefore. we have 
to consider how the term- is defined in the 
Bombay General Clauses Act. According 
to Section 3 (11) of the Bombay General 
Clauses Act. the Chief Officer in charge 
of the revenue administration of the dis- 
trict is a “Collector”. It is also true that 
the Deputy Collector or the Assistant Col- 
lector for that matter is not in the charge 
of the revenue administration of the en- 
tire district. However. Section 10 of the 
Bombay Land Revenue Code enumerates 
powers and duties of the Assistant Collec- 
tors and Deputy Collectors. Section 10 
So far as relevant for our purposes pro- 
vides as under: 


"10. Subiect to the general orders of 
(the State Government) a Collector mav 
Place anv of his assistants or deputies in 
charge of the revenue administration of 
one or more of the talukas in his district. 
or may himself retain charge thereof. 


Anv Assistant or Deputy Collector 
thus placed in charge shall. subiect to the 
provisions of Chapter XIII 
perform all the duties and exercise all the 
powers conferred upon a Collector ........ : 
by this Act or any other law at the time 
being in force. so far as regards the taluka 
or talukas in his charge.” 


It is. therefore. clear to me that if a De- 
puty Collector or for that matter an As- 
sistant Collector is placed in charge of one 
or’ more Talukas in the district then in 
view of the provisions of Section 10 of 
Bombay Land Revenue Code the officer 
concerned can perform all the duties and 
exercise powers conferred upon a Col- 
lector either by the Land Revenue Code 
or by anv other law for the time being 
In force in respect of the matters arising 
in the Taluka or Talukas in his charge, 
Mr. Shah strenuously urged before me 
that the definition given in the Bombay 
Land Revenue Code cannot be considered 
or looked into for purposes of determin- 
ing who is the competent authority to 
give permission as reauired under Sec- 
tion 23-A of the Rent Act and in submis- 
Sion of Mr. Shah. it is onlv the Collector 
as defined under the Bombav General 
Clauses Act who can give such a permis- 
sion. inasmuch as he is a persona desig- 
nata under the said Section for purposes 
of giving necessary permission and no 
other officer or authoritv can be entrusted 
or delegated with that power which the 
Collector alone has to exercise under 
Section 23-A. I have not been able to 
appreciate how Mr. Shah contends. in 
spite of the clear provision being made 
in Para. 2 of Section 10 of the Bombay 
Land Revenue Code. where the Assistant 
or Deputy Collector placed in charge of 
Taluka or Talukas haye been empowered 
to perform all the duties and exercise all 
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the powers conferred upon a Collector 
either by the Land Revenue Code or by 
any other law for the time being in force, 
that the Deputy Collector is not the 
competent authority to give such a per- 
mission: when an Assistant Collector or a 
Deputy Collector so exercises the powers 
or performs the duties they do the same 
as Collectors. If that is so. the entire 
reasoning of Mr. Shah that because Sec- 
tion 23-A designates the Collector as the 
competent authority ro other officer can 
exercise that power should be rejected. 


Be A similar question arose before 
the Division Bench of the Bombay High 
Court in Vishnu Dadu Lokhande v. Uma- 
bai. (1955) 57 Bom LR 816. The facts in 
that case were that certain lands in Karad 
Taluka which belonged to one Vishwa- 
nath. after his death in February. 1948. 
devolved upon his widow Umabai-respon- 
dent-plaintiff before the Court. The 
lands were in the occupation of one 
Vishnu as a tenant and on February 3. 
1947. Vishwanath had served a notice 
upon the _defendant terminating the 
tenancy as from March 31. 1948 on the 
ground that the lands were reauired for 
personal cultivation. As the appellant- 
defendant refused to comply with the 
demand made in the notice, the respon- 
dent-plaintiff filed on April 3. 1948. an 
application before the Mamlatdar at 
Karad under Section 24 of the Bombay 
Tenancy Act. 1939 ta recover possession 
of the lands. The application was decid- 
ed in favour of the resvondent~vlaintiff 
by the Mamlatdar on June 2. 1948 and 
She recovered possession of the lands on 
June 28. 1948. The annellant-defendant 
filed an appeal to the District Deputy 
Collector. Karad Division North Satara 
Disirict on June 30. 1948. The appeal was 
heard by the Deputy Collector who on 
August 18/21. 1948 reversed the order of 
the Mamlatdar and directed the respon- 
dent-plaintiff to restore the possession of 
the lands to the annellant-defendant. On 
August 23. 1948 the resnondent-plaintiff 
filed an application in revision to the 
Previncial Government against the order 
of Deputy Collector and applied for the 
stay of the execution of the order till the 
disposal of the revision application. On 
September 11. 1948. the plaintiff filed a 
suit out of which the appeal before the 
Bombav High Court arose against the ap- 
pellant-defendant in the Court of Joint 
Civil Judge (J. D.) Karad for a declara- 
tion that she was entitled to retain pos 
session of the lands and for an injunction 
restraining the defendant from taking 
possession of the lands in enforcement of 
the order passed by the Deputy Collector. 
The defendant contended before the trial 
Court that the Civil Court had no juris- 


- diction to entertain the suit and that the 


respondent-plaintiff did not acauire ‘the 
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argued by Mr. Inder Dass that the provision 
was an impediment in the way of the appoint- 
ment of a receiver in the present case having 
regard to the fact, as he said, that the plain- 
tiffs had yet to establish their right to eject 
the defendants and that way they had no 
present right to disturb their possession. 


; In the ordinary sense, the words 
‘Just and convenient’, would denote what is 
practicable and what the interests of justice 
require. Now what is practicable and in the 
interests of justice in one case may not be so 
in the other case. Different considerations 
arise in different cases depending on ‘he 
facts and circumstances of each case. The 
Court has, therefore, a wide discretion in the 
matter of appointment of Receiver but the 
discretion must be sound and reasonable. 
The court may be influenced mainly by the 
particular facts of each case, it must also 
be guided by broad and well established prin- 
ciples which have covered the previous prac- 
tice and which, though unexpressed, may be 
said to be lying dormant in the provisions of 
the Code. 

7. According to the English decision, 
says Woodroffe, 

“If a right was asserted to property in 
the possession of the defendant claiming to 
hold under a legal title, the Courts did not 
interfere by appointing a receiver unless a 
very strong case was made out. 


The Court of Chancery’ would not at 
the instance of a person alleging a mere legal 
title against another party who was in pos- 
session of real estate and who also claimed 
to hold by a like legal title, disturb that p»s- 
session by appointing a receiver, but left the 
claimant to his remedy at law to have his title 
declared. The Court would not interfere with 
a legal title unless there was some equity, 
and unless in cases of absolute destruction, 
waste and imminent danger, or where the 
contest lay between a person having a clear 
title and one without any reasonable ap- 
pearance of title and the like.” 

(The law relating to receivers, Woodroffe 

third edition) 


8. The principles laid down in these 
decisions are equally applicable in India as 
held in Sidheswari Dabi v. Abhoyeswari Dabi, 
(1888) ILR 15 Cal 818 which is a lead- 
ing case on this subject in this coun- 
try. Accordingly a court will not ap- 
point a receiver against a bona fide 
possessor with legal title save in exceptional 
circumstances as, for instance, when the pro- 
perty is in danger of being wasted, destroyéd 
or lost. But where he has no legal right to 
possession as, for examvle, when. he is a mere 
trespasser or one whose original entry was 
lawful and of right but whose right to the 
possession has terminated, and he has refused 
or failed to quit despite demand, it is the duty 
of the Court to interpose and appoint a re- 
ceiver at the imstance of the party having 
legal title to possession irrespective of the 
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fact whether the possessor is guilty of waste, 
dissipation, or malversation or the fact that 
damages are recoverable from such possessor 
for use and occupation. 


o 9, Now in the present case the lease 
in favour of the defendants admittedly expired 
on 30-9-1974. Before that date the lessor 
served them with notice to vacate on due 
date. They did not heed it and continued in 
possession of the demised property. Under! 
the ordinary law, oncea tenancy has ceased) 
either by efflux of time or by a legal notice 
to quit, the tenant loses his right and title’ 
to possession if he has no other valid claim 
to remain in possession. He has no right or 
title to continue in possession. Of course he 
is not liable to be evicted except in due course 
of law but it is one thing to say that he can- 
not be ousted except in due course of lawi 
and another thing to say that he has no rignt' 
and title to be in possession. Some autho- 
rities have gone to the extent of saying that 
the possession assumes the character of 
trespass (See Ouseph Lonan v. Kochunara- 
yana Pisharady, AIR 1973 Ker 76 end N. H. 
Thadani v. Chief Settlement Commr., AIR 
1958 Punj 314). The view expressed by me 
above is not negatived by the decision of 
Supreme Court in Lallu Yeshwant Singh v. 
Rao Jagdish Singh, (AIR 1968 SC 620) as 
Mr. Inder Dass sought to make out. In 
that case their Lordships of the Supreme 
Court approved the law as laid down by 
Chagla, C. J. in K. K. Verma v. Naraindass 
C. Malkani, (AIR 1954 Bom 358) in the 
following words: 

“Under the Indian Law the possession of 
a fenant who has ceased to be a tenant is 
protected by law. Although he may not 
have a right to continue in possession after 
the termination of the tenancy his possession 
is juridicial and that possession is protected 
by statute. Under Section 9 of the Specific 
Relief Act a tenant who has ceased to be a 
tenant may sue for possession against his 
landlord if the landlord deprives him of pos- 
session otherwise than in due course of law, 
but a trespasser who has been thrown out 
of possession cannot go to Court under Sec- 
tion 9 and claim possession against the true 
owner.” 
The words “although he may not have a Tight 
to continue in possession after the termina- 
tion of the tenancy” are clearly suggestive. 
They leave no room for doubt that a tenant 
has no right to possession after the termina- 
tion of the tenancy. Without anything else, 
therefore the defendants have no right or 
title to possession in the present case. 


10. The case of the defendants in 
their objections is that they have become 
Statutory tenants under the Houses and Shons 
Rent Control Act, 1966. At the hearing, 
however, Mr. K. N. Raina, apy ing for one 
of the defendants, argued that the lessor had 
consented to the defendants continuing in 
possession and as such they were tenants hold- 
ing over in the technical sense. Mr. Raina 
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raked up this question by reference to the 
averments made in the plaint that there were 
negotiations for compromise between plain- 
tiff No. 1 i.e. the new lessee and the defend- 
ants as a result of which the defendants were 
permitted to sell tickets for cinema shows €x- 
hibited on 2-10-74 as part of the compromise 
whereby the plaintiff No. 1 was allowed by the 
defendants to enter into the possession of the 
cinema from that day. It is too early to 
make any observation on this aspect of the 
matter. ‘The circumstances under which the 
defendants, if at all, were permitted. to sell 
tickets on that day have yet to be investigat- 
ed. Then there is the new lease deed which 
was executed on 27th September, 1974. fis 
effect on the consent, if at all, given by the 
lessor on a date subsequent to the deed has 
to be assessed. The averments cannot, there- 
fore, be treated to be sweeping enougz to find 
2 prima facie case of holding over in the 
technical sense in favour of the defendants. 
14. That brings me to the case of 
the defendants that they are statutory tenants 
under the Houses and Shops Rent Control 
Act. Their contention is that the income of 
one of the defendants, Ram Prakash, being 
less than Rs. 20,000/- per annum, the said 
Act is applicable. There is an obvious im- 
pediment in accepting this contention. In the 
first place so far there is no evidence on the 
file on the basis of which the court would be 
justified in holding that the income of Mr. 
Ram Prakash is less than Rs. 20,000/- per 
annum. Such evidence can only be expected 
to come on record when the suit proceeds 
to trial. At present there is the statement of 
Income-tax clerk in a pending swt on one 
side showing that the income of the defend- 
ants for the assessment years 1971-72, 1972- 
73 and 1973-74 was more than Rs. 20,000/- 
and on the other side the certificate of the 


Income-tax Officer showing that Ram Prakash 


returned an income of less than Rs. 20,000/- 
per annum. Then the question would arise 
whether the income to be considered should 
be of the tenants jointly or of only one of 
them particularly so because the lease was 
made in their favour jointly and the lease 
deed expressly provided that they were ac 
cepting it as joint tenants. 

12. Leave that alone, there is a more 
strong impediment in accepting the case of 
the defendants based on stafutory tenancy. 
That impediment lies in Section 2 [5) of the 
Houses and Shops Rent Control Act, 1966. 
That section reads: 


““Shop” means a building or a part of 
a building suitable for occupation as such 
and includes a piece of land, with or without 
structure let for the purpose of being used 
principally for business or trade,” 


By virtue of Notification No. 193 of 1961 
dated 24-5-1961 issued under the second pro- 
viso to Section 1 (3) of Jammu and Kashmir 
Houses and Shops Rent Control Act, 2009, 
the Government was pleased to direct that 
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the said Act shall apply to the buildings let 
for the purpose of any trade. or business or 
use for any industrial or commercial purpose 
in any area in which the said Act was in 
force and any such buildmg shall be con- 
strued as a ‘shop’ within the meaning of the 
said Act. That Act was repealed by the 
Jammu and Kashmir Houses and Shops Rent 
Control Ordinance, 1966 which however con- 
tinued the notifications issued under the pre- 
vious Act by virtue of Section 34 (2) thereof 
as if such notifications were issued under the 
Ordinance. A similar provision appeared in 
the Act replacing the Ordinance styled as. the 
Jammu and Kashmir Houses and Shops Rent 
Control Act, 1966. The notification must 
therefore be read as one issued under the 
existing Act namely Jammu and Kashmir 
Houses and Shops Rent Control Act, 1966. 
In accordance with the said notification any 
building Jet for commercial purposes must be 
construed as a ‘shop’ within the meaning of 
the said Act. 


13. In the present case what was 
demised to the defendants is described in 


Cl. 1 of the lease deed dated 12th December, 
1965 which says: 


_. “The lessors granted and the lessees as 
joint tenants accepted a lease of the property 
known as Hari Talkies situated in Raghunath 
Bazar, Jammu, consisting of Cinema Hall with 
its premises consisting of structures, fixtures 
and chobara in fit and perfect condition in ac- 
cordance with the Cinematograph Act and 
Municipal Bye Laws for the purpose of a 
licence, alongwith the Cine Machine, electric 
fittings, fans and furnitures in perfcot order 
the list of which is attached as Annexure A 
for the sole purpose of running the cinema 
business for the years from Ist October, 1964 
at a monthly rent of Rs. 4,100/- (Rs. Four 
theusand and one hundred only) payable in 
advance on the tenth of each month at ‘the 
Dharmarth Chest, Jammu or at such a place 
as the lessor may instruct in this behalf.” 

Tims the lease was a composite lease of 
cinema premises and the talkie equipment in- 
cluding machinery, fittings and furniture and 
not a lease of a mere building or building 
with land and structures or the like covered 
by the definition of ‘shop’ in the said Act. 
On a parity of reasoning it was. held in 
S. Raja Chetty v. Jagannathadas Govindas, 
(AIR 1950 Mad 284) that the lease of land and 
building together with fixtures, talkie equip- 
ment machinery and other articles is not the 
lease of mere building or the building with 
mere furniture or the sort covered by the 
definition of the ‘Building’ under Section 2 
of the Madras Buildings (lease and Control) 
Act, 1946. In that case there was a provi- 
sion in the deed which split up the monthly 
rent and hire of Rs. 3,200/- into Rs. 1,600/- 
being rent for the ground and super structure, 
Rs. 800/- being hire of furniture and Rs. ee 
being hire of talkie equipment machinery and 
fixtures, but the court held it was extremely 
artificial and mot to effect a division of lease 


1976 


into two separate contracts, namely, one of 
the rent of the building and the other of hire 
of the furniture so as to make the provisions 
of the Act applicable. Here the position is 
even worse. No separate provision has been 
made for hire and rent. The amount payable 
by the lessee represents a gross amount in 
lieu of both rent and hire. It was stated that 
the machinery and equipment were purchased 
by the defendants when they took the lease 
for the first time in 1954 and the property 
therein could not be treated to have passed 
to the lessor when he demised it alongwith 
the premises in the year 1964. There is no 
evidence on the file so far to justify the con- 
clusion that the machinery and equipment 
\were purchased by the defendants or in any 
case that property therein had not passed to 
the lessor when he demised it in the year 
1964. That evidence may come in the course 
of trial. But presently no case can be found 
in favour of defendants on that plea. 


14. In these circumstances one can- 
not help holding that the claim for title 
made by the defendants is not honest and 
bona fide. They must be regarded having 
possession without any reasonable appearance 
of title which prima facie vests in the plain- 
tiffs and in any case in plaintiff No. 2, as 
the owner of the property. On the principles 
set out above the court must therefore inter- 
pose and appoint a receiver pendente lite 
lirrespective of the fact whether there is any 
danger of waste, dissipation or loss of the 
property, although, in the circumstances of 
the case, when the relations between the par- 
ties have become strained and the dispute 
between them is about a goose laying golden 
eges as it amounts to when the dispute relates 
to a cinema House, one can legitimately and 
reasonably apprehend that the defendants or 
for that matter anybody in their place will 
not hesitate to spoil the machinery, fittings 
and furniture and render these useless if once 
they or he gets a feeling that the eviction is 
imminent. In any case the premises, machi- 
nery and equipment will deteriorate in value 
even if used fairly and there is no justifiable 
reason why the defendants should be allowed 
to use such premises and equipment to their 
jadvantage and to the manifest disadvantage 
of the lessor or the new lessee. 


15. The learned counsel for the de- 
fendants relied on the decisions in case 
Sankara Pillai Madhayan Pillai v. Inez Ro- 
sario, (AIR 1971 Ker 27) and R. Chinna- 
swamy Gounder v. C. H. Laxminarayana 
Hariyachar, (AIR 1972 Mys 20) and an un- 
reported case of this court in S. Joginder 
Singh v. Balkishen to oppose the prayer for 
receivership. But none of these cases has any 
bearing on the present case. In the first case 
the facts were like this: 

The plaint property belonged to one 
Peter Rosario since 1956. A tutorial college 
had been conducted in one of the buildings 
erected upon the property by one Prabha- 
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karan. While so, the third defendant got an 
assignment of this shed in 1960. Thereafter 
the said defendant executed a lease deed with 
the fourth defendant who was the uncle of 
the plaintiff. The third defendant remained 
in possession under the renewed lease deed 
dated 24-1-1966 on payment of Rs. 200/- as 
ground rent per year to the fourth defendant. 
The fourth defendant was the agent of Peter 
Rosario who left for Penang in 1959. In the 
meanwhile he had assigned the property to 
the plaintiff who was his son. By the time 
the plaintiff and his father came back from 
Penang, the third defendant had executed a 
fresh deed dated 29-4-1966 in favour of the 
4th defendant. The third defendant had also 
erected three more sheds for the conduct of 
the tutorial college. The ground rent under 
the latest arrangement was Rs. 400/- a year, 
In the rent deed dated 29-4-1966 it was stated 
that when Peter Rosario came back from 
Penang, the third defendant would surrender 
the property on demolition of the sheds erect- 
ed by him upon the property. Since there 
was no surrender effected, the plaintiff institut- 
ed a suit for possession and mandatory in- 
Junction to demolish the sheds. On the ap- 
plication of the plaintiff the trial court grant- 
ed a temporary injunction restraining the de- 
fendants from conducting tutorial colleges in 
the four sheds constructed by the third de- 
fendant and from putting up any additional 
shed or from interfering with the possession 
of the plaint schedule property of the plain- 
tiff. In revision the High Court of Kerala 
set aside the order and dismissed the applica- 
tion of the plaintiff for injunction subject to 
the direction that the defendant shall not erect 
any new sheds pending the suit holding that 
the order of injunction in other respects was 
unjustifiable. 


_ _16. In AIR 1972 Mys 20 the plaintiff 
mstituted a suit for permanent injunction 
restraining the defendants from interfer- 
ing with his possession of the suit pro- 
perty. His case was that he was culti- 
vating the land as tenant under the first 
defendant since 25th July, 1956 agreeing to 
pay a cash annual rent of Rs. 300/-. His 
further case was defendants Nos. 1 to 3 had 
colluded and were trying to destroy his right 
as a fenant and sought a permanent injunc- 
tion restraining the defendants from interfer- 
mg with his possession. An application for 
interim injunction was filed. The trial Judge 
issued an order of interim injunction and after 
notice to the defendants confirmed it on 29-1- 
1970. Thereafter on 3-9-1970 an application 
for appointment of receiver was made by the 
defendant No. 1. On 18-12-1970 the trial 
Judge appointed Tehsildar Magistrate Talug 
as receiver. The application for receivership 
was based on the plea that taking advantage 
of the temporary injunction the plaintiff was 
damaging and wasting the estate, cutting the 
trees and removing the pumps installed in the 
estate and had already disposed of some of 
the pumps. It was further alleged that he 
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had removed the pipe lines and sold the same 
and also stated that he had been damaging 
the coconut trees, mango irees and other 
jungle trees and trying to sell them and that 
he was not properly cultivating the lands. On 
appeal Datar, J. set aside the order observing: 


“I am therefore of the opinion that in 
the present case as the suit is pending and 
tenancy is undisputed having regard to the 
provisions of Section 22 of the Act (Mysore 
Land Reforms Act, 1961) the court below 
should not have passed an order appointing a 
receiver and thus depriving the tenant’s right 
to remain in possession of the property which 
he is entitled until the notice as required by 
Section 22 of the Act is given and proceed- 
ings under Section 41 of the Act initiated 
against him.” 
and added that the assertions about damage 
were bald and unfounded. 

17. In the unrcported judgment of this 
court mentioned above, the facts were like 
this: One, S. Uttam Singh Khurrana, sued 
Baldev Krishen Thapper and Sita Ram for 
recovery Of possession of a cinema known as 
‘Uttam Talkies’. S. Uttam Singh died dur- 
ing the pendency -of the suit and his legal re- 
presentatives were brought on record in the 
case. The parties subsequently compromiscd 
the suit in terms whereof the defendants were 
allowed to remain in possession upto 31-12- 
1962 and pay rent at the rate of Rs. 3,000/- 
per month in the following proportion: 

S. Devinder Singh Four annas in a rupee 
S. Joginder Singh Six annas in a rupee 
M/s. Devindra Singh, 

Gopal Das and 

Manohar Lal ... Six annas in a rupee 
Subsequently Devendar Singh and M/s. 
Devendra Singh, Gopal Dass and Manohar 
Lal entered into a fresh lease with Baldev 
Krishan and Sita Ram in respect of their 
share of the property. Joginder Singh trans- 
ferred. his share in favour of Sudhir Kumar, 
Sarat Chander, Ashok Kumar and Chander 
Sheikhar minors by means of a registered sale 
deed. The transferees thereafter applied for 
the execution of the decree and made a prayer 
for the appointment of a receiver, in respect 
of cinema business. A learned Single Judge 
of this court, Justice Bhat, as he then was, 
refused the prayer observing: 

“The decree-holders admittedly have no 
right or interest in the earning or the running 
or the management of the cinema business. 
As such, the request of the learned counsel 
for the petitioners for the appointment of a 
receiver who shall take charge of the cinema 
business and keep accounts is meaningless and 
is clearly beyond the scope of the dispute be- 
tween the parties. The matter has nothing 
to do with the execution application, and as 
such it is not within the power of this court 
to take action of any kind so far as the run- 
ning of the cinema and its management and 
the accounts of the earnings therefrom are 
concerned. The later application of 3rd May 
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does not disclose any ground for the ap- 
pointment of a receiver. I think the delay 
on the part of the judgment-debtors to pro- 
tract the proceedings in the execution applica- 
tion is no ground for the appointment of a 
receiver. This in my opinion would dispose 
of the application for the appointment of a 
receiver, but as the (case has been argued, 
unnecessarily though at a very great length, 
I Shall consider the various arguments advanc- 
ed in this behalf by the parties without making 
any commitment with respect to the other 
arguments advanced by the learned counsel 
for the parties about the maintainability of 
the application for execution or the executa- 
bility of the decree at the present moment.” 


OR. After discussing the various autho- 
rities, the learned Judge further observed : 


_, “From a discussion of the above autho- 
rities, it would be clear that equitable execu- 
tion can only be ordered in favour of a party 
when he cannot at law enforce his rights 
under the decree. Further, all cases of equit- 
able execution relate to the satisfaction of 
some money claim which could not be satis- 
fied by an attachment of the property of the 
judgment debtozs or by taking recourse to 
other methods of execution as laid down in 
Section 51 of the Civil P. C. In this case 
the doctrine of equitable execution has no 
application. The decree if at all there is one, 
executable, is for ejecting the judgmenz-debtors 
from a six anna share in a rupee from the 
premises of the Uttam Talkies, its fixtures, 
fittings and furniture. No amount has been 
decreed against the judgment debtors for 
which the ordinary proceedings of law cannot 


‘give the decree-holder the requisite relief. In 


my view the doctrine stated above has noth- 
ing to do with the facts of the present case. 
The argument was simply ingenious and too 
far fetched to apply to the facts of the pre- 
sent case.” 


All these cases are distinguishable both 
facts and law from the present case. aii 


19. Towards the end Mr. Raina ur 
that the date of the cause of action was tee 
correctly stated in the plaint and, that being 
So, the suit was not maintainable in its pre- 
sent form and as such the prayer for ap- 
pointment of receiver could not be granted, 
There is no force in this argument and must 
be rejected. Where the court finds from the 
facts and circumstances on record that there 
is case for the appointment of receiver, jt 
will not allow its hands to be tied up by mere 
formal objections particularly so where the 
objection is one which can be corrected by 
amendment. 


_ 20. In the result I accept the appli- 
cation for appointment of receiver and here- 
by appoint Mr. A. N. Saraf, District Judge, 
Jammu as receiver for the suit property with 
the following directions: 

1. He will take the property into his charge 

after making a proper inventory of the 
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machinery, fittings, fixtures, furniture 
etc. found in the building; 

2. He will lease out the premises and talkie 
equipment on usual terms and condi- 
tions for a period of six months termin- 
able on either side by fifteen days’ 
notice; 

3. He will deposit the lease money in this 
court; 

4. He will be entitled to take all such 
measures aS may be necessary for the 
safety and preservation: of the property. 

The Receiver shall get a sum of Rupees 
1,500/- as bis fee. He will be assisted in his 
job by M/s. O. N. Kaul and Hafiq-ud-Din, 
Nazirs of this court, who will get Rs. 500/- 
each as their renumeration. The amount of 
fee and remuneration shall be payable by the 
plaintiffs. The lease money shall, after it is 
deposited by the Receiver in this court, be 
kept by the Registrar in fixed deposit with 
J. & K. Bank for three months, to begin with. 
The application shall be filed. 

Application allowed. 
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Prem Prakash Kapoor, Petitioner v. 
Gobind Ram Kapoor and others. Respond- 
ents, 

Civil Original Suit No. 50 of 1974, Dj- 
22-1-1975. 

(A) Evidence Act (1872), S. 114 © — 
Postal business — Presumption — Notice of 
dissolution of partnership firm seat under ccrfi- 
ficate of posting by certain parties to another 
— Certificate of posting cannot be accepted 
as prima facie proof of fact that notice was 
issued and served. (Para 6) 

(B) Civil P. C. (1908), O. 40, R. 1 SE 
Partnership suits — Suit for declaration, im- 
junction and for rendition of accounts — 
Notwithstanding evidence of partnership, 
plaintiff excluded from buciness of firm — 
Firm assets exposed to manifest peril — Held 
this wes Ét case for appointment of receiver— 
Appointnent of stranger as receiver — Per- 
miscibility — Under the circumsiamces de- 
fendants appointed as joint receivers with 
plaintiffs nominee as co-accountant — (J. & 
K. Civil P. C. (10 of 1977 Smit.), Order 40, 
Rule 1). 


The partnership between the plaintiff and 
defendants (plaintiff’s father and prothers) for 
manufacture and sale of woollen and silken 
cloth never came to an end. Notwithstanding 
the existence of the partnership, the plaintiff 
was denied his right to manage the affairs of 
the firm and to have access to the accounts 
thereof, thus excluding him from the business 
of the firm. The defendants had taken over 
the stocks in trade and the business of the 
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firm and dealt with it as their own after en- 
tering into a new partnership. The assets of 
the firm both capital and liquid were ex- 
posed to manifest peril and required to be 
preserved. In suit for declaration, injunction 
and as also for rendition of accounts the 
Court by an interim order directed that the 
existing account books of the firm were to 
be Signed by the counsel of both the parties. 
On question of appointment of an ad interim 
receiver. 

Held (1) that this was a fit case in which 
the Court should appoint a receiver pendente 
lite. In the matter of the appointment of a 
receiver the form of suit did not matter. 
What really mattered was that the relief by 
way of the appointment of a receiver must 
be auxiliary to the relief claimed in the suit, 
That this was so in the aforesaid case could 
not be disputed. AIR 1952 Hyd 139 and 
AIR 1968 Punj 523, Followed. i 

(Paras 6, 7) 


(2) That the mere direction of the Court 
about signing of the existing account books by 
counsel of both the parties was not enough 
to preserve the partnership property. 

ara 9 

(3) That in the case of a E i a 
ness like that of the aforesaid firm a stranger 
should not be appointed as receiver to take 
over the business and run it, more so when 
there were no compelling circumstances. The 
defendants having control of the business and 
lis assets were appointed as joint receivers. 
The plaintiff’s nominee was associated as a 
co-accountant with their accountant and the 
account of the finm was required to be 
maintained under the joint signatures of the 
two. (Para 11) 
_, ©) Civil P. C. (1908), O. 1, R. 9 — Non- 
joinder of parties — Partnership suit for dec- 
Jaration, injunction and rendition of accounts 
by one partner against other partners — Firm 
not made party as required by S. 69 of 
Partnership Act — Assuming objection about 
non-joinder of firm as a party to be vatid 
defect is merely of a formal nature which 
can be remedied by proper amendment — 
Decision im AIR 1976 J & K 30, Followed — 
( (i) Partnership Act (1932), S. 69 — i) J. & 
K. Civil P. C. (10 of 1977 Smt.), O. 1, R. 9). 

(Para 10) 

Cases Referred : Paras 
AIR 1976 J] & K 30 10 
(1975) Civil Original Suit No. 89 of 1974, 
D/- 10-1-1975 10 
AIR 1968 Punj 523 7 
AIR 1965 Cal 333 = 68 Cal WN 858 8 
AIR 1965 Pat 144 = 1965 BLIR 252 8 


a 1953 Assam 25 = ILR (1952) Assam 


8 
AIR 1952 Hyd 17 = ILR (1951) Hyd 610 8 
AIR 1952 Hyd 139 = ILR (1950) tied 542 
7 


R 1936 Lah 102 8 
1936 Mad 966 = 44 Mad LW 
AIR 1926 Cal 1092 = 96 Ind Cas 0 3 
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Bhagirath Dass, J. N. Bhan and M. L. 
Bhat, for Petitioner; K. N. Raina and S. P. 
Vohra, for Respondents. 

ORDER :— The plaintiff and defendants 
2 to 5 are real brothers. Defendant No. I 
is their father. Defendent No. 6 is th2 plain- 
tiffs brothers’ son and the grandson of de- 
fendant No. 1. By an agreement dated May 
1, 1969 the plaintiff and defendants 1 to 5 
entered into a partnership for carrying on 
business in the sale and manufacture of vari- 
ous. categories of cloth, woollen and silken, 
under the name and style of “M/s. Kapoor 
& Co.,’ Srinagar, with its head cffice at 
Srinagar. The profit and loss was to be 
shared in the proportion entered in the deed. 
Defendant No. 6, who was then a minor, was 
also admitted to the benefits of the partner- 
ship. The partnership business actually com- 
menced from April 1, 1969. The relevant 
provisions of the deed are these :— 


(D The partnership shall be deemed to 
have started from 1-4-1969 and shall 
be partnership at will. 

(8) All partners except Shri Romesh 
Chander Kapoor (party of the sixth 
part) shall be actively engaged in the 
partnership business. Party of the sixth 
part i.e. Shri Romesh Chander Kapoor 
being engaged in Army service shall 
be a sleeping partner only. 
That the partnership shall be liable to 
be determined by any party hereto 
giving a notice in writing not iess than 
three months before the expiry of the 
account year and by virtue of the 
aforesaid notice the partnership shall 
stand determined on the date of expiry 
of its then current financial year. Pro- 
vided that in case any partner retires 
during the currency of any year the 
proportionate share of profit or foss 
upto the date of retirement shall be 
determined proportionately in accord- 
ance of the profit or loss of past pre- 
ceding year. 
That all necessary and proper books 
of accounts shall be kept by the part- 
nership and shall not be removed from 
the place of business without the con- 
sent of all the parfners. The account 
books shall be open to inspection by 
each of the partners who shall be en- 
titled to take such extracts therefrom 
as they think fii. 

The books of account of the partner- 

ship business shall be closed on the 

last day of March every year when a 

profit or loss account and balance sheet 

be prepared. The resultant profit or 
loss shall be adjusted in the personal 
accounts of the partners in accordance 
with the terms of this partnership deed. 
(14) All other matters not sufficiently cover- 
by the above clauses shall be decid- 
ed by the mutual consent of the part- 
ners.” 


(10) 


(12) 


(13) 


Prem Prakash v. Gobind Ram (Mufti J.) 


A. I. R. 


Z. Basing his claim on the aforesaid 
partnership deed the plaintiff has instituted 
this suit on 28-9-1974 against the defendants 
for declaration that he is a partner of the 
firm and for injunction restraining the de- 
fendants from interfering with his right to 
participate in the partnership business as also 
for rendition of accounts; past, present and 
future. The plaintiff’s case is that his capital 
investment in the firm was Rs. 25,000/- which 
he paid by cheques and later on invested 
further sums on different occasions either by 
cash or cheques which raised his capital in- 
vestment to more than Rs. 50,000/- and, when 
added by the profit, that has accrued to him 
during the fast five years, his investment in 
firm amounts to more than rupees two 
acs, 


His further case is that he is entitled io 
participate in the affairs of the firm as also 
to know the details of business accounts, 
stocks and other things connected therewith 
but, says he, he could not exercise this right 
as a private trip carried him outside the 
State and when he returned, the defendants 
tefused him access to the accounts and did 
not also allow him to participate in the 
management of the business and when he 
issued notices to them to concede this right 
of him, he was told to his surprise on August 
13, 1973, by a letter addressed to him by de- 
fendant No. 4, that he had ceased to be a 
partner from April 1, 1973. He adds that he 
approached his father, defendant No. 1 for 
an amicable settlement who agreed to refer 
the matter to arbitration and in fact executed 
an arbitration agreement designating S/Shri 
Magsood Ali and Piarey Lal Handoo as arbi. 
trators, but the arbitration agreement was 
never acted upon and was also invalid as other 
defendants did not join it. 


_ 3. Along with the suit he made an ap- 
plication for the appointment of an ad interim 
receiver as also for the preparation of the 
inventory of the partnership assets. On this 
application two commissioners were appointed 
to make inventories of the articles found in 
the shop, godown and factory premises of the 
firm. The order was made ex parte. The de- 
fendants have since made an application for 
recalling that order and also opposed the 
prayer for appointment of ad interim receiver. 
At the hearing counsel for the defendants, 
however, reserved his right to press for the 
recall of the order at some future date and 
simply opposed the request for the appoint- 
ment of receiver. In the meantime, on the 
application of the plaintiff, it was ordered by 
this court on December 16, 1974 that the 
counsel for the parties will jointly Sign the 
Account books maintained by the firm. 

A The defendants have not filed their 
written statement so far. In their objections 
as also at the hearing, the prayer for appoint- 
ment of receiver was opposed on their behalf 
mainly on the ground that the plaintiff, though 
originally a partner in the firm, had ceased 
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to be so with effect from April 1, 1973. They 
maintained that the partnership was a partner- 
ship at will, and was liable to be determined 
at the instance of any party thereto and that 
it was so determined at the instance of de- 
fendants 2 and 4 adding that the said defend- 
ants had given a notice of dissolution as early 
as June, 1972 and served it on the plaintiff 
and also notified it in the daily Hamdard, a 
newspaper originating from Srinagar, in its 
issue dated June 24, 1972 and in consequence 
the partnership stood dissolved with effect 
from April 1, 1973 as envisaged by clause 10 
of the partnership deed. They maintained 
further that the plaintiff had been certifying 
the balance sheets of the firm by signing 
Form No. 12 as a partner of the firm under 
the Income-tax Act right upto March 31, 
1973 when he ceased to be a partner adding 
that from April 1, 1973 the defendants had 
constituted a new partnership under the old 
mame and style of ‘M/s. Kapoor & Co.’ on 
the terms and conditions contained in the 
agreement deed dated July 15, 1972 and were 
ever since carrying on the business of the firm 
to the exclusion of the plaintiff who had 
ceased to have any right or title to participate 
in the affairs of the firm. 


5. The short question to be deter- 
mined is whether on the facts and circum- 
stances of the present case ad interim receiver 
can be justifiably appointed. 


6. The partnership deed dated May 1, 
1969 set up by the plaintiff is not denied by 
the defendants. Their case is that the partner- 
ship created thereunder has come to an end 
and the plaintiff has ceased to be a partner 
with effect from April 1, 1973. Under Sec- 
tion 109 of the Evidence Act when the ques- 
tion is whether certain persons are partners 
and it has been shown that they have been 
acting as such, the burden of proving that 
they have ceased to stand to each other in 
that relationship is on the person affirming 
it. Accordingly it is for the defendants to 
show prima facie that their partnership with 
the plaintiff has. come to an end and the plain- 
tiff has ceased to be a partner under the 
aforesaid deed. They have produced a copy 
of notice dated June 1, 1972, which they say, 
was forwarded to the plaintiff under a certi- 
ficate of posting. The address shown against 
the plaintiff is that of Srinagar. The plain- 
tiff denies the receipt of the notice saying that 
be was abroad and the question of his re- 
ceiving the notice could not arise. The de- 
fendants have also relied on the advertise- 
ment issued in the daily Hamdard dated 
June 24, 1972 which the plaintiff, on parity 
aaa denies having been noticed by 


He says that even in March 1973 money 
was invested by him in the firm to the tune 
of Rs. 15,000/- in three instalments of Rupees 
5,000/- each which he sent by cheques and 
were duly received by the defendants. Ac- 
cording to him the notice is fake and forged. 
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Whether the plaintiff was served with any 
notice of dissolution is a question of fact to 
be determined at the trial. That stage is yet 
to come. Presently the only document avail- 
able on the record supporting the service is 
the certificate of posting. Weigbed against 
the fact that even in March 1973 the plaintiff 
made investments in the firm which have been 
duly received by the defendants and accounted 
for in the accounts of the firm, a copy where- 
of has been submitted by the defendants, as 
also fhe fact that the notice was not follow- 
ed up by the division of the assets and liabi- 
lities in the manner required by the Partner- 
ship Act, as it ordinarily should have been, 
it is difficult to accept the certificate of post- 
ing as a prima facie proof of the fact that 
the notice of dissolution was issued and ‘served 
on the plaintiff, particularly so when the plain- 
tiff has stated that he was residing abroad at 
the relevant time. It may be noted here that 
no proper division of the assets and liabilities 
of the firm has been made after the issue of 
the alleged notice nor even have they been 
evaluated, 


All that the defendants have done, as 
plainly conceded by them, was to prepare a 
credit and debit account of the plaintiff and 
make a provision in the new partnership deed 
executed by them on July 15, 1972 that they 
will be liable to pay to the plaintiff a pre- 
mium of 10 per cent. on the 1/10th of the 
stocks in trade of the erstwhile firm taken 
over by them together with the amount found 
Standing to his credit on an account being 
taken of profit and loss on March 31, 1973. 
Their allegation. that Form No. 12 covering 
the income tax returns of the firm had been 
signed by the plaintiff was vehemently refuted 
at the hearing ‘by the counsel appearing for 
the plaintiff who even put it to the counsel 
for the other side that if he could show that 
the plaintiff had signed any such form, he 
would not press his application. The counsel 
for the defendants could not show that the 
plaintiff had in fact signed the form. The cir- 
cumstance founded on the form cannot 
therefore be treated as a circumstance hostile 
the plaintiff for the present purposes of 

e case, 






fendants have not only denied this right to, 
the plaintiff and excluded him from the busi- 
ness from April 1, 1973 but ever since they: 
have also taken over the stocks in trade and 
the business of the firm and dealt with it as 


40 J. & K. [Prs. 6-11] 


their own after entering into a new partner- 
ship between themselves effective’ from the 
said date. The asstes of the firm both, capital 
and liquid are therefore clearly exposed to 
manifest peril and must be preserved. I am 
therefore of the opinion that this is a fit case 
in which the court may appoint a receiver 
pendente lite. 


7. It is true that the instant case is 
not one for dissolution of partnership when, 
as was contended by the learned counsel for 
the defendants, a receiver may ordinerily be 

ppointed. But that does not prevent the 
court from appointing one in a case like the 
present where a suit thas been filed by one of 
the partners for declaration, injunction and 
rendition of accounts and he has made out 
a prima facie case of partnership and his 
exclusion from the management of the 
partnership. In G. Ramchandrayya v. Nethi 
Iswarayya, (AIR 1952 Hyd 139) it was held 
that in a suit filed by one of the partners for 
declaration and injunction if a prima facie 
case of partnership is made out and the griev- 
vance of the plaintiff is that he is excluded 
from the management, the appointment of a 
receiver would be justified. 

This case was followed in Nihalchand L, 
Jai Narain v. Ram Niwas Munna Lel, (AIR 
1968 Punj 523) and it was held that where a 
partner excludes another from the manage- 
ment of the partnership affairs, a case is made 
out for appointment of a receiver and this 
doctrine is acted on even where the defendant 
contends that the plaintiff is not a partner or 
that he has no interest in the partnership 
assets, That was a suit for specific perfor- 
mance of an agreement compelling the defend- 
ants to execute a deed of partnership, dissolu- 
tion of partnership and alternatively for a 

ecree for a sum of Rs. 1,20,000/-. In my 

opinion, in the matter of the appointment of 
a receiver the form of the suit does not matter, 
What really matters is that the relief by way 
of the appointment of a receiver must be 
auxiliary to the relief claimed in che suit. 
That this is so in the present case can hardly 
be disputed. The argument of the learned 
counsel cannot, therefore, be accepted. 


8. The learned counsel for the defend- 
ants relied on the decisions in cases reported 
as AIR 1965 Pat 144; AIR 1953 Assam 25; 
AIR 1965 Cal 333; AIR 1952 Hyd 17; AIR 
1936 Mad 966; AIR 1926 Cal 1092 and AIR 
1936 Lah 102 to support his contention that 
the present case was not a fit case for the ap- 
pointment of a receiver. In these cases the 
court has either refused to appoint a receiver 
or appointed one bearing in mind the general 
principle that before a receiver car. be ap- 
pointed, the party seeking such aprointment 
should make out that he has a strong prima 
facie case in his favour and that the property 
is in danger of being wasted, damaged or 
destroyed or lost or is otherwise exposed to 
manifest peril. The principle is unquestion- 
able. Clearly it does not stand in the way of 
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the plaintiff in the present case being granted 
the prayer for appointment of receiver. 


9, The learned counsel for the defend- 
ants next argued that the interests of the 
plaintif were amply safeguarded by order 
dated December 16, 1974 of this court where- 
by the existing account books of the firm were 
required to be signed jointly by the counsel 
for the parties. That order was made in the 
context of the apprehensions expressed by the 
plaintiff that the defendants were mutilating 
the entries or making new entries in the ac- 
count books to bring them in accord with the 
stock position as revealed in the inventories 
prepared under the directions of the court by 
the Commissioners. So doing the court only 
took care to preserve the entries made in 
the account books in the past. That is not 
enough to preserve the partnership property 
particularly the income accruing therefrom 
from day to day from dissipation or misuse 
which is inherent in the domain thereof being 
left exclusively with the defendants, as they 
presently have, without any check or control. 
The order is not even sufficient to check 
and control the entries that might be falsely 
made in the account books in future. That 
being so, the argument of the learned counsel 
cannot be accepted. 


10. Finally the learned counsel for the 
defendants argued that the suit was not main- 
fainable because the firm had not been made 
a party, as it should have been under Sec- 
tion 69 of the Partnership Act. There can 
be no doubt that all the partners are parties 
to the suit. Assuming that the objection 
about the non-joinder of the firm as a party 
is valid. the defect is simply of a formal 
nature which can be remedied by a proper 
amendment. In Vijay Kumar v. B. K. 
Thapper decided on 10-1-1975 = (Reported in 
AIR 1976 J & K 30) a similar objection was 
raised when the question before the court was 
Whether a receiver should be appointed or 
not. Repelling this objection it was ob- 
served by me: 


_ “Where the court finds from the facts and 
circumstances on record that there is case 
for the appointment of receiver, it will not 
allow its hands to be tied up by mere formal 
objections particularly so where the objection 
is one which can be corrected by amend- 
ment.” 


These observations are equally applicable to 
the present case. find no force in this 
argument and reject it. 

11. The question still remains: who 
should be appointed receiver and with what 
powers and functions? Here one cannot lose 
sight of the fact that the partnership consists 
of a big business dealing with the manufacture 
and sale of cloth and other piece goods. 
It has a manufacturing unit in Srinagar and 
associated with the unit are quota rights. The 
business of the partnership is conducted in a 
shop in Amirakadal which is the main busi- 
ness centre of the City to which is also 
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attached a godown nearby. Every business 
house has its own ways of dealing with the 
business and its suppliers,and customers. The 
ultimate object of every business house is to 
make greater profits and at the same time to 
give maximum satisfaction to those it comes to 
deal with, be they its suppliers or customers. 
The members of each business house assidu- 
ously work to that end which a stranger, if 
let in, will not do. Accordingly in the case of 
a running business, like the present, the court 
will not, except under compelling circum- 
stances, let a stranger take over the business 

d run it. There are not such compelling 
circumstances present in the instant case. In 
that view it will be proper if the defendants, 
who are admittedly having control of the 
business and its assets, should be appointed as 
joint receivers of the partnership property and 
the business. 

They will be required to maintain proper 
accounts of the assets of the partnership both 
capital and liquid including the Income accru- 
ing from the business and submit quarterly 
returns to this court pending final conclusion 
of the suit. They will also be required not 
to draw money from the business for personal 
use in excess of their normal requirements. 
Lest the defendants should misuse the pro- 
perty or cook up the accounts, it will be 
proper if a nominee of the plaintiff is as- 
sociated as a co-accountant with their accoun- 
tant and the accounts of the firm are re- 
quired to be maintained under the joint signa- 
ture of the two accountants, the nominee of 
the plaintiff in addition keeping watch over 
the business ‘and its assets generally. This 
was in fact the mode suggested by the learned 
counsel for the plaintiff who plainly conceded 
that it was not proper to introduce a stranger 
to take over a running business like the one 
in the present case. The suggestion has ap- 

aled to me and I have no hesitation in ad- 
opting the same. I make an order accord- 
ingly. The plaintiff will give the name of his 
nominee within a couple of days. The de- 
fendants will associate him with themselves 
to discharge the functions mentioned above, 
His salary or wages, whatever it might be, 
Shall be borne by the plaintiff as was under- 
taken at the hearing by the counsel appearing 
on his behalf. The application for receiver- 
ship shall be filed. 






Order accordingly. 
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Malhotra and Sons and others, Petitioners 
v. Union of India and others, Respondents. 


wee Petn. No. 274 of 1973, DJ- 27-10- 


(A) Evidence Act (1872), S. 115 — Doc- 
frine of promissory or equitable estoppel — 
Applicability to Government — Cash assis- 
tant scheme dated 2-2-1973 providing for 


LS/LS/E549/75/MVJ 


J. & K. 41 


imcentiye to exporters in walnut kernel as 
well as shell — Withdrawal of scheme by 
Government — Not invalid. 1975 Pun LR 
557, Dissented from. 


The term “promissory estoppel” or an 
“equitable estoppel” is the development of 
the recent times and this new type of estoppel 
appears to be something beyond the ordinary 
rule of estoppel as envisaged under Sec. 115. 
This doctrine has no application to the State 
when the State is acting in its public, gov- 
ernmental or sovereign. capacity except when 
it is necessary to apply the doctrine to prevent 
fraud or manifest injustice. (Case law dis- 
cussed), 1975 Pun LR 557, Dissented from. 

(Paras 9, 16) 

It is difficult to hold that the Government 
is bound by the assurance given by it in the 
scheme published in February 1973 for all 
times to come. Government after a 
review of its policy decision finds that modi- 
fication or alteration is required, in the ear- 
lier policy in the interest of the public at large, 
the Government cannot be debarred from re- 
viewing that policy. When the Scheme was 
promulgated the Government was of the view 
that the exporters of walnut kernels as well 
as in shell form were likely to incur losses in 
the international market in view of the un- 
favourable rates then prevailing in the inter- 
national market. The motive for promulgat- 
ing the scheme appeared to be to promote the 
export of walnuts to earn foreign exchange, 
badly needed, and the desire to offset the loss 
which the exporters were likely to incur. 
The scheme was not promulgated to be a 
source of extra profit for the exporters. At 
the time when the scheme was withdrawn by 
the Government there was no scope of any 
loss to be suffered by the exporters of walnut 
with effect from July-August, 1973, when be- 
cause of the world wide shortage of edible 
nuts, there was a considerable spurt in the 
prices of walnuts in the international market 
resulting in considerable increase in the unit 
value realisation on exports of walnuts. 

(Para 15) 


The courts will only bind the Govern- 
ment by its promises to prevent manifest in- 
justice or fraud and will not make the Gov- 
ernment a slave of its policy for all times to 
come when the Government acts in its Gov- 
ernmental, public or sovereign capacity. In 
its commercial activity the position would, of 
course, be different. In the present set up of 
the country, when finances are required for 
Starting and completing various projects in 
the interest of the public at large, the Gov- 
ernment cannot be held bound by a represen- 
tation made by it, when the need for con- 
finuance of the representation is no longer 
there. (Para 15) 


Further, in the reply affidavit it was 
specifically mentioned that no loss has been 
Suffered by the petitioners, and therefore, 
whether or not the petitioners have suffered 
any loss and to what extent, becomes es- 
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sentially a disputed question of fact, and the 
writ jurisdiction of the High Court cannot be 
invoked to determine a disputed question of 
fact. In case the petitioners can establish 
that they have actually suffered some loss, the 
proper remedy for them is not the writ peti- 
tion but to file a civil suit for damages. 


(Para 15) 
Cases Referred: . Chronological 


1975 Pun LR 557 A, 6, 
AIR 1974 SC 2325 = (1975) 1 SCC 21 6, 14 
AIR 1973 SC 2641 = (1973) 2 SCC 650 6, 


AIR 1973 SC 2734 (1973) 2 SCC 713 > 


AIR 1972 SC 1311 = (1972) 3 SCR 711 10 
AIR 1971 SC 1021 = (1970) 3 SCR 854 4, 


6, 9, 10, 13, 14,-15 
AIR 1968 SC 718 = (1968) 2 SCR 366 4, 
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14 
1934 AC 176 = 103 LJPC 41 9 
(1921) 3 KB 500 = 91 LJ (KB) 75 9 


R. S. Mehta, for Petitioners; A. D. Singh 
Dy. Advocate General, for Respondents. 

ORDER :-— Malhotra and Sons and four 
other firms which are engaged in the busi- 
ness of exporting walnuts in kernel as well as 
in shell form from the State of Jammu and 
Kashmir to different countries have filed this 
writ petition under S. 103 of the Constitution 
of Jammu and Kashmir read with Art. 226 
of the Constitution of India seeking quashing 
of letter No. 12 (4)/72-EAC dated 27-9-1973 
of the Ministry of Commerce, New Delhi, 
whereby the respondents to the petition have 
withdrawn the cash assistance scheme issued 
by the Government of India on 2nd February, 
1973. The petitioners also seek a writ of 
mandamus for a direction to the respondents 
to implement the representations held out by 
the Government of India in their cash assis- 
tance scheme dated 2nd February, 1973. 

2. The facts as given out in the writ 
petition are: 

That the Union of India, in February 
1973, formulated a scheme for providing in- 
centives to registered exporters in walnut, 
kernel as well as in shell, with a view to 
increase export and to augment the foreign 
exchange earnings for the country. Accord- 
ing to the Scheme the registered exporters 
of the aforesaid commodities. were to be given 
cash asistance against exports of walnut, 
kernel as well as shell, at the rate of 5 per 
cent. of the f.o.b. value on exports made 
during the period from 1-10-1972 to 30th 
September, 1975; in addition to the above 5 
per cent. cash assistance an additional’ cash 
assistance of 24 per cent. of the f.o.b. value 
was also to be allowed to the individual regis- 
tered exporter on exports made during the 
period from 1-10-1972 to 30th September, 
1973, provided the f.0.b. value of the ex- 
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ports during the aforesaid period exceeded 
by at least 10 per cent. the f. o. b. value of the 
exports during the immediately preceding 12 
months period i.e. 1-10-71 to 30-9-72. This 
additional 24% cash assistance of the f. o.b. 
value was also, similarly, to be given, for the 
period from 1-10-73 to 30-9-74 provided the 
f.o.b. value of exports during that period 
exceeded by at least 10 per cent. the f. o. b. 
value of the exports during the immediately 
preceding twelve months period. On the 
same basis the same additional assistance of 
23 per cent. was admissible during the period 
from 1-10-1974 to 30-9-1975, provided the 
exports during that period exceeded by at least 
10 per cent. the f. o.b. value of their exports 
during the 12 months immediately preceding, 
1-10-1974. The petitioners have maintained 
that the petitioner firms had legitimate basis 
to benefit from the aforesaid scheme and 
relying upon the scheme and representations 
contained therein about the cash assistance 
they invested considerable sum of money and 
expanded their domestic business so that they 
could improve their performance and qualify 
for the cash assistance promised in the scheme. 
According to the petitioners the cash assis- 
tance scheme and the representation contain- 
ed therein had considerable influence on the 
local market calculations which showed an up- 
ward trend of price of commodities aforesaid. 
The petitioners state that because of the in- 
centive contained in the scheme they improv- 
ed their exports between 1-10-1972 to 30-9- 
1973 and qualified themselves for cash assis- 
tance under the scheme and which assistance 
they actually received. 

The petitioners have given details of 
various amounts which have been received by 
them by way of cash assistance for the period 
ending 30-9-1973, claiming that the petitioner 
firms had a reasonable basis to conclude that 
the incentive of cash assistance as envisaged 
in the aforesaid scheme would continue for 
the entire period mentioned in the scheme and 
that the respondents would fulfil their part 
of the promises upto the end of September 
1975. The grievance of the petitioners jis that 
after the petitioners altered their position, the 
respondents have unilaterally withdrawn the 
cash assistance scheme in relation to exports 
of walnut kernel and in shell and the peti- 
tioners, who had all along acted on the 
scheme have been gravely prejudiced. The 
petitioners have challenged the withdrawal of 
the cash assistance scheme by letter dated 
27-9-1973, primarily on the ground that the 
respondents could not unilaterally withdraw 
the cash assistance scheme when the petitioners 
had acted on it and the Government of India 
was bound to keep up its promise and to 
comply with its representation held out to 
the petitioner firms in the cash assistance 
scheme. It is maintained that since the peti- 
tioners had altered their position to their 
prejudice relying on the cash assistance 
scheme, the Government is estopped from 
going back on that representation. It has 
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also been averred that an equity has been 
created in favour of the petitioner firms and 
against the respondents by virtue of the pro 
mises made in the scheme which are en- 
foreable at law on the basis of doctrine of 
equitable estoppel. The petitioners also filed 
suplementary affidavits on 23rd May, 1974, 
by which they placed on record the state- 
ments of exports made by them during the 
period of October 1973 onwards and the 
period preceding October 1973 with a view 
to show that they had qualified for receiving 
the cash assistance. 

3. Reply to the petition was filed on 
the affidavit of Shri S. N. Gupta, Joint Direc- 
tor (Export Promotion) in the Ministry of 
Commerce, Government of India on behalf 
of respondent No. 1. Preliminary objections 
were taken to the effect that no legal or 
fundamental rights of the petitioners had been 
infringed, and the writ was not maintainable. 
It was also maintained in the reply affidavit 
that the cash assistance scheme is in the nature 
of a concession and the same cannot be enfor- 
ced by way of the writ petition. It was also 
stated as a preliminary objection that the 
petitioners had failed to show any actual loss 
alleged to have been sustained by them due 
to withdrawal of the cash assistance scheme, 
and since the petitioners had raised disputed 
question of facts the petition was not maintain- 
able. Another preliminary objection taken 
was that no estoppel can be pleaded against 
the Government, and it is not bound by 
such an estoppel. On merits, while admitting 
that the scheme had been issued by the Gov- 
ernment of India, it was explained that the 
same was issued to offset the losses which the 
respondents were going to suffer because of 
the unfavourable conditions in the world 
market. The case of the respondents, as is 
clear from the written statement, is that the 
scheme was not intended to be an additional 
source of profit for the exporters. It is stated 
that somewhere in July-August 1973, it came 
to the notice of the Government that because 
of world wide shortage of ediblenuts there 
was a considerable spurt in the international 
prices for walnuts resulting in considerable 
increase in unit value realisation on exports, 
and since the price of walnut in kernels and 
in shell, in the world market had shot u 
considerably (figures were given in the affidavit 
in support of this assertion) it was felt by the 
Government that there was no longer any 
likelihood of any loss being incurred on the 
export of walnuts from India necessitating the 
continuance of the scheme of cash assistance. 

It has been maintained in the reply affi- 
davit that the most cardinal principle govern- 
ing the grant of cash assistance in such cases 
is whether continuance of such assistance is 
mecessary to offset the losses which the ex- 
porter would otherwise incur. What is impli- 
ed is that the scheme was introduced only to 
offset the losses in exporting walnut when the 
market trend was unfavourable. It is main- 
tained that in view of the rise in the price of 
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walnut kernel and shell in the world market 
the Government, in ifs sovereign, public and 
governmental capacity, withdrew the con- 
cession contained in the scheme with effect 
from. 1-10-1973 by order dated 26-9-1973, after 
due notice to the concerned. It is also the 
case of the respondents, in the reply affidavit, 
that on account of the financial stringencies 
in the country, the continuance of cash assis- 
tance to exporters, specially when the price of 
commodities in the world market shot up 
thereby positively showing that the exporters 
would not be put to any loss, would have 
been unjust to the other sections of the socie- 
ty, for whose welfare the public money thus 
saved could be utilized. Such continuance, it 
is maintained, would have been against the 
principles of social justice which has come 
to be accepted as a just principle by the courts, 
It was denied that the petitioners have suf- 
fered’ any actual loss in the trade directly as 
a result of the withdrawal of the cash assis- 
tance scheme. It was also stated in the reply 
affidavit that due opportunity was given to 
the exporters, through their association M/s. 
Upper India Exporters Association, to re- 
present their case for continuance of cash 
assistance and the scheme was withdrawn 
after the period of filing the representation 
had expired. Since no meaningful repre- 
sentation was made it was deemed proper to 
withdraw the cash assistance from the begin- 
ning of the new session. The scheme with- 
drawn by order of the Government of India 
dated 26th September, 1973, was for the 
period 1-10-1973, onwards. It was also stat- 
ed in the reply affidavit that since the cash 
assistance scheme is in the nature of a con. 
cession, which was entirely in the discretion 
of the Government it could be extended or 
Withdrawn at any time and the petitioners 
cannot be allowed to make any grievance of 
it in a writ petition. It was denied that the 
petitioners have adversely suffered in view of 
the withdrawal of the scheme. 


4. _ Mr. Mehta, the learned counsel for 
the petitioners, has reiterated the grounds con- 
tained in the writ petition and has vehemently 
argued that since the petitioners had acted on 
the assurance given by the Government in 
the cash incentive scheme, the Government 
was bound by its own word, like any other 
ordinary citizen, to honour the assurance so 
given when the undertaking has been acted 
upon by the petitioners. It has been urged 
that the scheme does not contain any indica- 
tion of the circumstances under which it could 
be modified or withdrawn and, therefore, the 
Government has no jurisdiction to withdraw 

it is further stressed by Mr. Mehta, 
the learned counsel for the petitioners 
that the doctrine of equitable estoppel 
was clearly attracted 

e Government was bound to continue 
the cash assistance Scheme. Reliance has 
been placed in support of the submissions by 
the learned counsel for the petitioners on 
AIR 1968 SC 718 and AIR 1971 SC 1021. 


in the case and 
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Reliance is also placed on a single bench 
authority of the Punjab and Haryana High 
Court reported as 1975 Pun LR 557. 


5. On the force of the abovesaid 
authorities, the learned counsel for the peti- 
tioners has submitted that on the facts and 
circumstances of the case, the doctrine of 
equitable estoppel is attracted, and the Gov- 
ernment of India, is bound to honour its 
commitment and give effect to the assurance 
given by it in the cash assistance scheme. 
has also been urged that since the scheme was 
withdrawn unilaterally, the withdrawal was in 
any case violative of the rules of natural jus- 
tice and on that ground alone the withdrawal 
of the scheme deserved to be set aside. Deal- 
img with the preliminary objections it has been 
stated by the learned counsel for the petitioners 
that they merit no consideration in view of 
the authorities cited above. It is maintained 
that the scheme is not in the nature of a con- 
cession, and as such, there is no force in the 
preliminary objections that the scheme could 
not be enforced by means of a writ petition. 
The basis of the writ petition, it is argued, is 
the application of doctrine of equitable estop- 
pel. The learned counsel has further argued 
that the case did not involve any disputed 
question of facts, and that by means of the 
writ petition the petitioners were only seeking a 
direction that the Government should honour 
the undertaking given, which is a matter es- 
sentially of maintaining the public stendards. 
The reply to the other preliminary objection, 
it is urged is contained in the arguments in 
support of the petition. 


6. In reply Mr. A. D. Singh, the 
learned Deputy Advocate General has vehe- 
mently argued that in the view of the preli- 
minary objections the petition needs to be 
dismissed. It is argued that the effect of 
granting the writ petition would be that a 
direction would have to be given to the 
Government to show indulgence to the peti- 
` tioner in the matter of granting concessions 
and in view of the settled law by their Lord- 
ships of the Supreme Court in AIR 1967 SC 
993 the grant of concession cannot be enforced 
by means of a writ petition. It is also urged 
that the doctrine of equitable estoppel cannct 
apply to Government when discharging its 
governmental functions. The petition, it 1s 
further argued, involves the determination of 
disputed question of facts as to whether ar 
not any loss has been suffered by the peti- 
tioners and as. such, writ petition is not the 
proper remedy for the petitioner. On. merits 
it is stated that a soverign authority like the 
State has to look after the interest of millions 
of people and because of the prevailing eco- 
nomic conditions the State cannot be held 
bound by its own policies for all times to 
come. It has been vehemently argued thet 
when the interest of public comes into play 
the doctrine of estoppel cannot operate to 
the prejudice of the interest of the community 
at large. The learned Deputy Advocate 
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General has also argued that the petitioners 
have not proved any actual loss suffered by 
them and in the absence of any such detri- 
ment having been proved on the record, no 
relief can be granted to the petitioners in the 
writ petition. It has also been contended by 
the leamed Deputy Advocate General, that 
the law laid down in AIR 1968 SC 718 and 
AIR 1971 SC 1021, has been expressly nar- 
rowed down by their Lordships of the Supreme 
Court in their subsequent judgments reported 
in 1973 (2) SCC 713=(AIR 1973 SC 2734); 
1973 (2) SCC 650 (656)=(AIR 1973 SC 2641) 
& 1975 (1) SCC 21 = (AIR 1974 SC 2325). 
The learned Deputy Advocate General has 
submitted that the authority reported in 1975 
Pun LR 557, has not taken into consideration, 
the later judgments of their Lordships of the 
Supreme Court and that since in that case it 
had not been pleaded that there cannot be an 
estoppel against the Government, that autho- 
tity was clearly distinguishable and would 
not afford any assistance to the petitioners. 


T: I have had the advantage of hear- 
ing the elaborate arguments addressed by the 
learned counsel for the parties and have also 
given my considered thought to the facts and 
circumstances of the case, 


8. The material facts in the case are 
mot very much in dispute. The principal 
point in controversy between the parties is, 
as to whether the Government of India is 
bound by the assurance and representations 
made by it in the scheme and promulgated 
by it in February 1973. The case of the 
petitioners in a nut shell, as canvassed by the 
learned counsel for the petitioners Mr. Mehta, 
is that the Government of India was bound 
fo carry out the representations and assurances 
made by it to the petitioners in the scheme on 
the basis of doctrine of equitable or promis- 
sory estoppel. 

9. The term “promissory estoppel” or 
an “equitable estoppel” is the development of 
the recent times and this new type of estop- 
pel appears to be something beyond the ordi- 
nary tule of estoppel as envisaged under Sec- 
tion 115 of the Evidence Act. Their Lord- 
ships of the Supreme Court considered the 
question of “promissory” estoppel or “doc- 
trine of equitable estoppel” in the case of 
Union of India v. M/s. Anglo Afghan Agen- 
cies Ltd, AIR 1968 SC 718. In that case, 
the Textile Commissioner published a scheme 
called the Export Promotion Scheme provid- 
ing incentives to exporters of woollen goods. 
The scheme had been extended in relation 
to exporters of woollen goods to Afghanistan. 
The representation contained in the export 
promotion scheme was to the effect that the 
exporters would be entitled to import raw 
material of the total amount equal to 100 per 
cent. of the f.o.b. value of the exports made 
by them. Relying on the terms and repre- 
sentations contained in the scheme, M/s. Anglo 
Afghan Agencies exported certain goods to 
Afghanistan and claimed import-entitlement 
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certificates for the f.0.b. value of the woollen 
goods exported to Afghanistan. While grant- 
ing the Import Entitlement Certificate, the 
Textile Commissioner imposed certain cuts, 
and did not grant the import entitlement cer- 
tificate for the full amount of the f. o. b. value 
of the goods exported. This was clearly against 
the representation contained in the Export 
promotion Scheme. The representations made 
by M/s. Anglo Afghan Agencies to the Cen- 
tral Government against the cut imposed 
failed and a writ petition under Article 226 
of the Constitution of India was filed by them 
in the Punjab and Haryana High Court. The 
High Court granted the writ and set aside 
the order of the Textile Commissioner and the 
Central Government imposing a cut in the 
Entitlement Certificate, and issued a direction 
to the Central Government to issue import 
Entitlement Certificate for the full f.o. b. 
value of the goods exported. The State went 
in appeal to the Supreme Court. In appeal, 
the judgment of the Punjab & Haryana High 
Court was up-held and it was observed by 
their Lordships of the Supreme Court that the 
claim of M/s. Anglo Afghan Agencies was ap- 
propriately founded on the equity which arose 
in their favour as a result of the representa- 
tions made on behalf of the Union of India 
in the scheme, and their Lordships laid down 
that the Government is bound to carry 
out the promises made by it. Their 
Lordships repelled the argument that in the 
absence of any formal contract the Govern- 
ment was not bound to carry out its represen- 
tations and observed that even if the pro- 
mise may not be recorded in the form of any 
formal contract as required by Article 299 of 
the Constitution of India, the Government 
was bound to carry out its promises, acting 
on the faith of which the citizen had alter- 
ed his position to his detriment. In essence, 
their Lordships of the Supreme Court held 
that the Government cannot escape by saying 
that estoppels do not bind it, and that the 
Government was bound under the circum- 
stances, by the doctrine of promissory estop- 
pel. While dealing with the Anglo Afghan 
case their Lordships of the Supreme Court 
placed reliance on the following passage from 
a judgment given by Lord Denning in the 
King’s Bench in Robertson v. Minister of 
Pensions, (1949) 1 KB 227. 

“The Crown cannot escape by saying that 
estoppels do not bind the crown, for that 
doctrine has Jong been exploded. Nor can the 
Crown escape by praying in aid the doctrine 
of executive necessity, that is, the doctrine 
that the Crown cannot bind itself so as to 
fetter its future executive action. That doc- 
trine was propounded by Rowlatt J. in 1921-3 
KB 500 but it was unnecessary for the deci- 
sion because in the statement there was not a 
promise which was intended to be binding 
but only an expression of intention. Rowlatt, 
J., seems to have been influenced by the cases 
on the right of the crown to dismiss its ser- 
vants at pleasure, but those cases must now 
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all be read in the light of the judgment of 
Lord Atkin in Reilly v. The King, 1934 AC 
176 at 179. 

In my opinion the defence of executive 
necessity is of limited scope. It only avails 
the Crown where there is an implied term to 
that effect or that is the true meaning of the 
contract.” 
and on its basis their Lordships of the Supreme 
Court held that the Government was bound 
by estoppel. However dealing with the merits 
of the Anglo Afghan case their Lordships ob- 
served : 

“Reduction in the amount of import certi- 

ficate may be justified on the ground of mis- 
conduct of the exporter in relation to the 
goods exported, or on special considerations 
such as difficult foreign exchange position or 
other matters which have a bearing on the 
SA ga Sy GSO EG IIa 
general interests of the State. In the present 
case the scheme provides for grant of im- 
port entitlement of the value, and not upto 
the value of the goods exported. The Textile 
Commissioner was, therefore, in the ordinary 
course required to grant import certificate for 
the full value of the goods exported, he 
could only reduce that amount after enquiry 
contemplated by clause 10 of the Scheme” 
(Emphasis mine). 
The principle enunciated in the Anglo-Afghan 
case was subsequently approved by their 
Lordships, in Century Spinning and Manu- 
facturing Co. Ltd. v. The Ulhasnagar Munici- 
pal Council, AIR 1971 SC 1021, wherein it 
was held that a public body was not exempt 
from the liability to carry out its obligations 
arising out of representation made by it, re- 
lying upon which the citizen has altered his 
position to his detriment, 

10. Again, in Turner Morrison and 
Co. Ltd. v. Hungerford Investment Trust Ltd., 
AIR 1972 SC 1311 the principle enunciated 
is see Pps case ates 1968 SC 718 

supra) and approved in the Century Spinnin 
case AIR 1971 SC 1021 (supra) came up for 


consideration before their Lordships when it 


was reiterated by the learned Judges that a 
new class of estoppel i.e. “promissory estop- 
pe has come to be recognised by the Courts 
In India as well as in England. Their Lord- 
Ships laid down the guideline for the ap~ 
plication of the doctrine by observing that 
where one party has, by his words or conduct 
made to the other a promise or assurance 
which was intended to affect the legal rela- 
we between them and was meant to be 
acted Upon accordingly, then once the part 

has taken him at his word and acted a H 
the party who gave the promise or assurance 
cannot afterwards be allowed to revert to the 
previous legal relationship, as if no such pro- 
misè or assurance had been made by him, but 
he must accept their legal relations subject 
to the qualification which he himself has so 
introduced, even though it is not supported in 
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point of law by any consideration, but only 
by his word. In this case, of course, their 
Lordships were concerned with the applica- 
tion of the doctrine between two individuals 
and the applicability of the doctrine when one 
party is the State was not considered. The 
case of the petitioners is essentially based on 
the law laid down in the above authorities. 


11. Of late, there has been a con- 
siderable amount of re-thinking in th2 light 
of the present socio-economic set up in the 
country regarding application of the doctrine 
of promissory or equitable estoppel. The 
doctrine of equitable estoppel or promissory 
estoppel in its application to the Government 
enunciated and approved by their Lordships of 
the Supreme Court in the authorities quoted 
above, has undergone some radical cianges. 
Generally speaking, the rethinking about the 
application of doctrine of Estoppel has been 
to the effect that the State is not subject to 
the application of the doctrine of estoppel to 
the same extent as is an individual or a pri- 
vate corporation, for otherwise, it might ren- 
der the State helpless to assert its powers 
while discharging its governmental functions. 
In M. Ramanathan Pillai v. State of Kerala, 
(1973) 2 SCC 650 (656) = (AIR 1973 SC 
2641) Ray, C. J. speaking for the court held, 
as a general rule, that the doctrine of estop- 
pel will not be applied against the State in its 
governmental, public or sovereign capacity. 
An exception, however, it was stated arises in 
the application of estoppel to the State where 
it is necessary to prevent fraud or manifest 
injustice. Their Lordships quoted wth ap- 
proval paragraph 123 appearing at page 783 
of the American Jurisprudence 2d, viz. ““Gene- 
rally a State is not subject to an estoppel fo 
the same extent as is an individual or a pri- 
vate corporation. Otherwise it might be 
rendered helpless to assert its powers in Gov- 
ernment. Therefore, as a general rule the 
doctrine of estoppel wll notbe applied against 
the State in its governmental, public cr sove- 
reign capacity. An exception, however, arises 
in the application of estoppel to the State 
-where it is necessary to prevent fraud or 
manifest injustice.” Their Lordships then laid 
down that “the courts exclude the operation 
of the doctrine of estoppel, when it is found 
that the authority against whom estcppel is 
pleaded has owed a duty to the public against 
whom the estoppel cannot fairly operate.” 


12. Once again the extent of the ap- 
plication of the doctrineof promissory of 
‘equitable estoppel in so far as its application 
to the State is concerned, came up for con- 
sideration before their Lordships of the 
Supreme Court in the State of Kerala v. The 
Gwalior Rayon Silk Manufacturing (Wvg.) 
Co. Ltd., (1973) 2 SCC 713 = (AIR 1973 SC 
2734). In this case, certain owners of vast 
extents of private Forests, aggrieved by de- 
privation, without compensation oč their 
ownership, under the Kerala Private Forests 
(Vesting and Assignment) Act 1971, challenged 
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its vires under Article 226 of the Constitu- 
tion of India on the ground that it was viola- 
tive of the fundamental rights under Arti- 
cles 14, 19 and 31 of the Constitution of India. 
The attack was upheld by the High Court 
and the statute was declared ultra vires. The 
defeated State took the appeal to the Supreme 
Court and sought to sustain the constitu- 
tionality of the Jaw. Paleker, J. delivering 
the Judgment for the majority observed : 

“Mr. Menon who appeared for the res- 
pondent in Civil Appeal No. 1398/72 put for- 
ward a plea of equitable estoppel peculiar to 
his client company. It appears that the com- 
pany established itself in Kerala for the pro- 
duction of rayon cloth pulp on an under- 
standing that the Government would bind 
itself to supply the raw material. Later Gov- 
ernment was unable to supply the material 
and by an agreement undertook not to legis- 
late for the acquisition of private forests for 
a period of 60 years if the Company purchas- 
ed forest Jands for the purpose of its supply 
for raw materials. Accordingly, the Com- 
pany purchased 30,000 acres of private forests 
from the Nilambhurt Kovila Khannan estate 
for Rs. 75/- lakhs, and, therefore, it was 
argued that, so far as the company is con- 
cerned, the agreement not to legislate should 
operate as equitable estoppel against the 
State. We do not see how an agreement of 
the Government can preclude legislation on 
the subject. The High Court has rightly 
pointed out that the surrender by the Gov- 
ernment of its legislative powers to be used 
for public good cannot avail the company or 
operate against the Government as equitable 
estoppel.” 


13. From a discussion of the above 
cited authorities which are latest in point of 
time it clearly emerges that the doctrine of 
estoppel in its application to the State has 
undergone some radical rethinking since the 
judgment in Anglo Afghan case AIR 1968 
SC 718 and the Century Spinning case AIR 
1971 SC 1021 (supra). Indeed, the judgments 
in the Anglo Afghan case and Century Spin- 
ning case (supra) have not been overruled by 
their Lordships, but the scope of the applica- 
tion of the doctrine of estoppel has certainly 
been narrowed down. Now, the doctrine of 
equitable or promissory estoppel would have 
no application to the public, governmental or 
sovereign action of the State except to pre- 
vent manifest injustice or fraud. The rea- 
son appears to be obvious. 


14. It is well known that the sovereign 
authority like the State has to look after the 
interest of millions of people and in the pre- 
sent socio economic set up of the country, it 
cannot be bound down by an assurance for 
all times to come where the interest of public 
comes into conflict with the assurance once 
given. As at present advised, I think that the 
doctrine of estoppel cannot operate against the 
State to the detriment of public at large so 
as to favour only a few in the society. Of 
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course, the courts would apply the doctrine 
of estoppel to the State also when it is neces- 
sary to prevent fraud or manifest injustice. 
In all the cases which I have referred to 
above emphasis has been laid on the need of 
the people and the State generally and, there- 
fore, the Government cannot be made a pri- 
soner of its own policy statements for all 
times to come. Even in the Anglo Afghan 
case AIR 1968 SC 718 (supra) it was speci- 
fically pointed out that the Government can- 
not withdraw the incentive arbitrarily and it 
was not said that there can never be the with- 
drawal of the incentive. Moreover, in that 
case the disbursement of public funds was not 
involved which could have clashed with the 
interest of the public at large generally and 
this aspect was not considered. The main 
plank on which that case was decided was the 
judgment of Denning, J., in Robertson case 
(1949) 1 KB 227 (supra). That case came up 
for consideration subsequently in the House 
of Lords, in Howell v. Falmouth Roat Con- 
struction Co., 1951 AC 837 and Lord Simen 
specifically disapproved the law laid down in 
Robertson case. Thus, the basis on which the 
Anglo Afghan case was decided was knocked 
down by the House of Lords and their Lord- 
ships of the Supreme Court in Assistant Custo- 
dian Evacuee Property v. Brij Krishore Agar- 
wal, (1975) 1 SCC 21 = (AIR. 1974 SC 
2325) approved the view taken by the House 
of Lords in Howell’s case and disapproved 
the view of Denning, J. in Robertson's case 
which. was the main case relied upon in Anglo 
Afghan case. In this view of the matter, it 
is apparent that there has been reconsidera- 
tion about the extent of the applicability of 
the doctrine of equitable or promissory estop- 
pel in so far as the State is concerned when 
it performs governmental, public or sovereign 
functions. In such cases the doctrine would 
not apply when it clashes with the interest of 
the public at large, except where it is neces- 
gary to prevent fraud or manifest injustice and 
to that exent, in my opinion, the doctrine 
enunciated in the Anglo Afghan case AIR 
1968 SC 718 (supra) and the Century Spinn- 
ing case AIR 1971 SC 1021 (supra) has been 
narrowed down by their Lordships by their 
subsequent pronouncements referred to above 
in the judgment. So far as the judgment of 
Punjab and Haryana High Court in Amrit 
Banaspati Co. Ltd. v. State of Punjab, 1975 
Pun LR 557, is concerned that authority is 
clearly distinguishable and not at all applic- 
able to the facts of the present case. Apart 
from the fact that Muni Lal Verma, J., of 
the Punjab and Haryana High Court has 
not considered the subsequent authorities of 
the Supreme Court (presumably the same 
were not brought to the notice of his Lord- 
ship) no argument seems to have been raised 
in the Punjab and Haryana High Court on 
behalf of the State to this effect that there 
cannot be an estoppel against the Government 
while functioning in the public, governmental 
Or sovereign capacity as has been canvassed 
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before me, and no decision on that point was, 
therefore, given. In view of what I have said 
above wth respect to his Lordship Verma, 
J., I cannot persuade myself to follow the 
law laid down in Amrit Banaspati Co. Ltd. 
case 1975 Pun LR 557 (supra) which in my 
opinion, runs counter to the authoritative 
pronouncement of their Lordships of the 
Supreme Court to which reference has been 
given abeve. 


15. Coming now to the facts of the 
present case and the application of the doc- 
trine of equitable or promissory estoppel, I 
find it difficult to hold that the Government 
is bound by the assurance given by it in the 
scheme published in February 1973 for all 
times to come. There is no allegation of any 
fraud practised by the State nor do I find 
any manifest injustice to have been done to 
the petitioner and I do not see how the 
Government can be made a prisoner of its 
own policy statement for all times. If. the 
Government after a review of its policy deci- 
sion finds that modification or alteration is 
required. in the earlier policy in the interest 
of the public at large, the Government can- 
not be debarred from reviewing that policy. 
From the perusal of the writ petition and the 
reply affidavit it is quite evident that when 
it promulgated the scheme, the Government 
was of the view that the exporters of walnut 
kernels as well as in shell form were likely to 
mcur losses in the international market in 
view of the unfavourable rates then prevailing 
in the international market. The motive for 
promulgating the scheme appeared to be to 
promote the export of walnuts to earn foreign 
exchange, badly needed, and. the desire to oft- 
set the loss which the exporters were likely to 
mcur. No exporter could be expected to 
export walnuts only to incur losses and so it 
was deemed necessary to offset their losses 
so that they could export and earn the foreign 
exchange required for the benefit of the 
State generally. The scheme was not promul- 
gated to be a source of extra profit for the 
exporters. At the time when the scheme was 
withdrawn by the Government: there was no 
scope of any loss to be suffered by the ex- 
porters cf walnut with effect from July- 
August, 1973, when because of the worldwide 
shortage of edible nuts, there was a consider- 
able spurt in the prices of walnuts in the inter- 
national market resulting in considerable in- 
crease in the unit value realisation on exports 
of walnuts. Since, the promulgation of the 
scheme in 1973 was only actnated by the 
desire to offset the loss, which exporters were 
likely to suffer on being induced to export 
and earn the foreign exchange, which it is 
well known is very badly needed for the 
various projects undertaken by. the State, the 
withdrawal of the scheme on finding that the 
exporters were not likely to suffer any losses 
due to the favourable position in the interna- 
tional market cannot but be held justified. 
Ours is not a country with unlimited-financial 
resources and the courts of law cannot ignore 
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this fact. The utilisation of the meagre finan- 
cial resources. by the Government therefore, 
has to be left to the judgment of the Gov- 
ernment which is the best Judge of the need 
of its people. The courts will only bind the 
Government by its promises to prevent mani- 
fest injustice or fraud and will not make the 
Government a slave of its policy for all 
times to come when the Government acts in 
its governmental, public or sovereign capacity, 
In its commercial activity the position would, 
of course, be different. In the present set up 
of the country, when finances are required 
for starting and completing various projects 
in the interest of the public at large, the 
Government cannot be held bound by a re- 
presentation made by it, when the need for 
continuance of the representation is no longer 
there. 

The Government, in my opinion, must 
be given a free hand to determine th> prio- 
rities when on the one hand there ere the 
bungry millions for the larger benefit of whom 
the money is required by the State, and on 
the other hand are the affluent few who wish 
to bind-the Government by its promise to 
make additional profits. The Government 
must be left free to determine the rriority. 
In the circumstances of the present cese, the 
withdrawal of the scheme to my mind can- 
not but he held justified. . The petitioners in 
the instant case do not run the risk of incur- 
ring any losses as per the reply affidavit filed 
by the defendants, which assertion of the res- 
pondents. remains unrebutted by any rejoinder. 
The withdrawal of the scheme will, therefore, 
not result in any injustice, much less manifest 
injustice to the petitioners nor would thə with- 
drawal perpetuate any fraud so far as the 
petitioners are concerned.- The action of the 
Government in withdrawing the scheme was 
definitely in exercise of its governmental and 
public function and hence justified. More- 
over, in Anglo Afghan case AIR 1968 SC 
718 (supra) and Century Spinning case AIR 
1971 SC 1021 (supra) on which the pe-itioner 
relies, mainly the emphasis was laid >n the 
fact that since the petitioners in those cases 
had acted to their detriment (the extent of 
detriment being established) relying upon the 
assurances made by the Government in those 
cases, the State should be held bound to re- 
move the prejudice caused to the petitioners. 
In the present case I de not find any actual 
loss to have been suffered by the petitioners 
by the withdrawal of the scheme except, of 
course, the loss of extra profit. The appli- 
cability of the law laid down in the above 
cited two cases to the instant case is nct war- 
ranted. That apart, in Anglo Afghan case 
(supra) itself, it was laid down that the con- 
cession granted by the scheme could be with- 
drawn provided it was not arbitrary. In the 
instant case the withdrawal of the scheme is 
not arbitrary at all. Notice had been given 
for the withdrawal of the scheme before its 
withdrawal. Notice was given to the repre- 
sentative body of the exporters of walnut and 
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such a notice would be valid in the eye of 
law especially when the petitioners in the pre- 
sent case came to know about the withdrawal 
oí the scheme and opposed the withdrawal of 
the scheme. Even if no notice was specifical- 
ly given but the petitioners somehow or the 
other acquired the knowledge that the Gov- 
ernment had under contemplation that with. 
drawal of the scheme and the petitioners op- 
posed such withdrawal, it would be suf- 
ficient compliance with the rules of natural 
Justice especially when the withdrawal of the 
scheme is not actuated by any malice on the 
part of the Government. 


The petitioners have attempted to show 
that the _ withdrawal of the scheme caused 
them prejudice by giving various figures in 
the annexures attached with the supplemen- 
tary affidavits, These figures, cannot advance 
the case of the petitioners because there is 
not an iota of evidence to show that the peti- 
fioners have suffered any actual loss sub- 
sequent to the withdrawal of the scheme which 
may necessitate the issuance of a direction to 
the Government to compensate them for the 
loss suffered. As already observed above the 
“loss” which the petitioners seem to have 
suffered is the denial of additional profit. Tn 
the reply affidavit it has been specifically men- 
tioned that no loss has been suffered by the 
petitioners, and therefore, whether or not the 
petitioners have suffered any loss and to what 
extent, becomes essentially a disputed ques- 
tion of fact, and I am afraid, the writ juris. 
diction of this court cannot be invoked to 
determine a disputed question of fact. In 
case the petitioners can establish that they 
have actually suffered some loss, the proper 
remedy for them is not the writ petition but 
to file a civil suit for damages. That is a 
matter for the petitioners to consider and by 
this observation of mine I should not be 
understood to mean that the petitioners have 
established any case of having suffered some 
damage. I have only observed as above, since 
the claim of the petitioners for damages is 
disputed and even the contention that they 
have suffered any loss is disputed, the suit 
would be more proper remedy fer the deter- 
mination of such disputed question of facts 
than a writ petition. I have not thought it 
fit to dispose of the writ petition only on the 
basis of the preliminary objections as I found 
that the question involved in the case is 
likely to arise time and again and, therefore, 
I have dealt with the merits of the case. I 
have, therefore, refrained from giving any 
findings on the preliminary objections except 
to the extent they were covered in the dis- 
cussions of the merits of the case. 


16. In view ‘of the above discussion 
T would hold that the doctrine of promissory 
or equitable estoppel has no application to 
the State when the State is acting in its pub- 
lic, governmental or sovereign capacity except 
when it is necessary to apply the doctrine to 
prevent fraud or manifest injustice and would, 
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U. L. Narayana Rao, for Petitioner; 
R. Narayanappa (for Nos. 1 and 2), for Res- 
pondents. 

ORDER :— This revision petition arises 
out of an application made in O. S. No. 
322/1974 on the file of the Court of the 
Munsiff, Civil Station, Bangalore, for an order 
of temporary injunction restraining the res- 
pondents 1 and 2 from executing the order 
for eviction passed under the House Rent 
Control Act. The trial Court refused to pass 
an order of temporary injunction and that 
order has been affirmed on appeal to the 
Court of the Civil Judge, Civil Station, 
Bangalore in M. A. No. 10/74. Hence this 
revision petition by the plaintiff-petitioner who 
has been aggrieved by the order of the Counts 
below. 

2. Briefly stated, the facts are :-— 


The suit relates to certain business pre- 
mises in the City of Bangalore. The land- 
lord filed an eviction petition in H. R. C. 188/ 
69 in the Court of the Munsiff, Civil Station. 
The party respondent in the H. R. C. case. has 
been described as Jhamatmal Sons. Notice of 
that petition was served on respondent 4. The 
mother of respondent 4 however, contested the 
proceedings before the H. R. C. Court. The 
Munsiff dismissed the petition for eviction. 
On appeal by the landlord, that order of the 
Munsiff was affirmed; but on a revision peti- 
tion filed by the landlord the orders of the 
Courts below were reversed and an order for 
eviction was made granting one year’s time 
for the tenant to vacate the premises. When 
the landlord filed execution for delivery of 
possession, the petitioner instituted O. S. 322/ 
74 seeking the relief of declaration that the 
order of eviction obtained by respondents 1 
and 2 is a nullity as the sons of Jhamatmal 
Rawachand Sadarangani and other heirs were 
not made parties to the proceedings and pray- 
ed for a perpetual injunction against the Jand- 
lord from executing the order of eviction. 

3. The case of the petitioner who is 
the plaintiff is that the premises had been 
taken on lease by his father the late Jhamat- 
mal Rewachand Sadarangani who was carry- 
ing on business under the name and style 
of Jhamatmal Sons and that on the death of 
the said Jhamatmal Rewachand Sadarangani 
the business devolved on his sons and widow 
and since they had not been impleaded as par- 
ties to the eviction petition, the decree is a 
nullity. 

4. It is conceded by Sri U. L. 
Narayana Rao, learned counsel for the peti- 
tioner that after the death of the plaintiff’s 
father the business was carried on under the 
same name, viz., Juamatmal Sons and that the 
dealer’s License under the Karnataka Sales 
Tax Act had also been obtained in the same 
name. Since both the Courts below have re- 
fused to make an order of injunction, this 
Court can interfere in revision only if there 


is an error in the exercise of jurisdiction or if © 


the order of the Court below is perverse. 
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The argument of Sri Narayana Rao is that 
Rule 10 of Order 30, Civil P. C. is not ap- 
plicable to cases where more than one person 
carry on the business in an assumed name 
or in the firm name. For that purpose, he 
relied on the decision in Chidambaram vV. 
National City Bank, AIR 1936 Mad 707. He 
also relied on the judgment of Sulaiman, J. 
(as he then was) in Habib Bux v. Samuel 
Fitz & Co. Ltd., AIR 1926 All 161 (2). 


5. The judgment of Sulaiman, J. in. 
stead of supporting the case of the petitioner, 
supports the case of the respondents. The 
learned Judge bas stated: 

“When the sole proprietor of a firm 
dies his heirs certainly inherit the stock in 
trade the outstanding dues and even the guod- 
will, but such heirs do not Ipso Facto 
become partners of the firm. When there 
was a sole proprietor, there was no question 
of a partnership which must be between 
more than one person. On the death of the 
sole proprietor his heirs do not automatically 
become partners of the old firm but merely 
heirs to the assets of the deceased. Before a 
partnership can come into existence there 
must be an express or implied agreement be- 
tween the heirs that the old firm shouid be 
continued. This agreement might be inferred 
from the fact that the firm was allowed to 
carry on business even after the death of 
the sole proprietor. But in the absence of 
any such evidence it would not be just to pre- 
sume that the heirs of the deceased. proprietor 
became partners of the new firm. Unless 
after the death of the sole proprietor the 
firm carries on business which justifies a pre- 
sumption that his heirs are its partners a suit 
cannot be instituted under Order XXX, 
Rule 10 in the old name of the firm. That 
rule will only apply when business is being 
carried on at the time when the suit is in- 
stituted. If business is not being carried on 
in that name at the time of the suit and the 
business has ceased to exist then all persons 
who are inferested in the assets ought to be 
impleaded.” 

Shri. Narayanappa, learned counsel for res- 
pondents 1 & 2 brought to my notice a number 
of decisions of other High Courts wherein it 
has been held that Order 30, Rule 10 is ap- 
plicable even to cases where more than one 
partner carries on business in a firm name. 
In Rameshwar Prasad v. Keshab Prasad, 
AIR 1962 Pat 360, Untwalia, J. has taken the 
view that Order 30, Rule 10, Civil P. C. is 
wide enough to cover within its ambit a single 
person carrying on a business in a name or 
style other than his own name, or two or 
more persons carrying on business in a name 
or style other than their own name either as 
a group of persons or as members of a joint 
Hindu family. There is nothing repugnant 
in the subject or context to exclude the appli- 
cation of the principles of law embodied in 
Section 13 of the General Clauses Act nor 
is there anything to enable the Court to hold 
that the word ‘person’ given in Section 3 (42) 
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of: that Act is not applicable to the same 
aon used in Rule 10 of Order 30 of the 
Code. . =. oS 


6. In my opinion, the view taxen by 
Untwalia, J. is correct and I see no reason 
to. hold that Order 30, Rule 10 is applicable 
where only one person carries on business in 
a firm name. Therefore, the contention urged 
by Sri Narayana Rao for the .petitioner is 
clearly untenable. ` 


7. Accordingly, this revision petition 
which was heard at the stage of preliminary 
hearing is dismissed. No costs. 


Revision dismissed. 
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` Gurupadayya Nagayya Horaginamath, 
Petitioner a Mahadu SAG Nidoni and an- 
other, Respondents. - 
Civil Revn. Peta No. 2590..of .1975, 
D/- 28-1]-1975?. T 


(A) Karnataka Land Reforms {Second 
Amendment and Miscellaneous Provisions) 
Act (31 of 1974), Section 4 — Suit for en- 
forcement of easementary rights — Section 4 
not applicable — Ex parte teniporary injunc- 
tion — Grant of — Permissibility — Remedy 
open to defendant. (Civil P, C. (1968) O. 39, 
Rr. 2, 3, 4). - 


If Section 4 of the Act is uriderstood in 
the context of the mischief it intended to 
remedy, it is- clear that it is applicable to 
cases where relief of injunction is claimed in 
disputes connected with agrarian relations 
ad has no application to suits for enforce- 
ment of easementary rights or rights of that 
nature, (Para 5) 


Under Order 89, Rule 8 the Court can 
grant ex parte orders of injunction, where 
the court is satisfied that the object of grant- 
ing injunction would be defeated by delay 
if it has to wait the return of notice of the 
application to the opposite party. Where 
an ex parte order of rapon injunction is 
granted, the ‘defendant has remedy under 
Order 39, Rule 4 to move the Court for dis‘ 
charging the order of temporary injunction, 
instead of rushing to the appellate Court. 

- (Para 6) 


N, A Mandagi,.for Petitioner; H. F. M. 
Reddy, for Respondents. 


ORDER:— Sri H, F. M. Redčy took 
notice for the respondents at the stzge of 
admission and submitted that the matier may 
be disposed of now itself. Therefore, with the 
consent of the learned counsel on both sides, 
this matter is treated as set down for final 


°(Against order of Principal Civil J., Eelgaum 
in M. A. No: 88 of 1975 D/- 14-11-1975). 
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resi for this date and accordingly, it was 
eard. i i 

2. The petitioner is the plaintiff and 
the respondents are the defendants in O. S, 
No. 60 of 1975 on the file of the Court of 
the Munsiff, Athani. The said suit is for per- 
manent injunction restrainin g the defendants 
from interfering with. the plaintiff’s right to 
convey water to his land as per the terms of 
an agreement between the parties through the 
lands of the defendants by pumping water 
from the river Krishna. Before notice to the 
defendants, the plaintiff filed an application 
for temporary injunction and, on that appli- 
cation, the learned Munsiff, on a cet of 
the application and the affidavit in support 
thereof as also the agreement relied upon, 
granted an ex parte order of temporary in- 
junction restraining the defendants from ob- 
structing the plaintiff in fixing an electric 
motor in place of an oil engine on the land 
of the defendants for pumping water from 
the river Krishna to the land of the plaintiff 
through the lands of the defendants. 


That order was apparently made: under 
Order XXXIX, Rule 2 of Civil P. C. Tt is 
also apparent that the learned Munsiff did 
not consider it necessary.to order notice be- 
fore granting the application as Rule 3 of 
Order XXXIX confers discretion to the Court 
to make an ex parte order where it appears 
that the object of granting’ an injunction 
would be defeated by the delay. 


3. The defendants, instead of filing 
an application for Pear | the order of tem- 
porary injunction granted ‘ex parte as they 
were entitled to under Rule 4 of O. XXXIX; 
straightway preferred an appeal to the 
Court of the Civil Judge, Belgaum; the learn- 
ed Civil Judge (Sri V. B. Hadli) allowed 
the appeal and remitted the matter to the 
trial Court on the ground that Section 4 of 
the Karnataka Land Reforms (Second Amend- 
ment and Miscellaneous Provisions) Aci, 1974 
(Karnataka Act No. 81 of 1974), hereinafter 
called “the Act”, is a bar to the making of 
ex parte order of temporary injunction with- - 
out notice to the defendants, 

4, At the very outset, Sri H. F. M. 
Reddy, learned counsel for the respondents, 
who is always fair in making submissions, 
conceded that the learned Civil Judge's view 
that Section 4 of the Act governs the case 
is wholly unsupportable and therefore, it is 
liable to be set aside. 

5. The suit, as already stated, is for 
prevention of breach of an agreement alleg- 
ed to have been entered into between the 
parties. According to the plaintiff, the agree- 
ment confers on him the right to instal a 
pump on the land of the defendants for the 
purpose of pumping water from the river 
Krishna through the lands of the defendants 
to irrigate the plaintiffs land. There are no 
agrarian relations between the ones The 

aintiff does not claim to be the tenant of- 
e lands of the defendants; nor does he claim 
that he is in possession of the defendants’ 
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lands, All that he claims is that by virtue 
of an agreement entered into between the 
parties, he has acquired the right to conve 
water for irrigating his land through the lan 
of the defendants. A suit to prevent any in- 
fringement of right of easement or any other 
civil right of that nature is not one to which 
the Act has any application. 


Section 4 of the Act reads: 
“4. No temporary injunction without 


notice— Notwithstanding anything in any 
law, no civil Court shall grant temporary 
injunction in respect of an agricul- 


tural land except after service of notice of 
me application for the same on the defen- 
ant”, 


If the said Section is literally construed with- 
out reference to the principal Act, viz. Kar- 
nataka Lend Reforms Act, 1961 and its ob- 
jects, the learned Civi] Judge’s view is cor- 
rect. But it is a well known canon of con- 
struction that the Court has to look to the ob- 
jects and scope of the Act and the mischief 
it seeks to remedy, while constructing the 
provisions of an Act, The Act is an amend- 
ment to the Karnataka Land Reforms Act; the 
preamble to the said Act states that its pur- 
pose is to enact a law in the State of Kar- 
nataka relating to agrarian relations, con- 
ferment of ownership on tenants, ceiling on 
land holdings, etc. Karanataka Land Reforms 
Act was drastically amended by Act 1 of 
1974. By virtue of the said amendment, all 
lands in the possession of tenants stood vested 
in the State Government as on Ist March 
1974 and the tenants became entitled to 
obtain registration of occupancy rights over 
such lands. p 

This gave rise to a large number of dis- 
putes between land owners and persons claim- 
ing to be tenants of agricultural lands. Land 
owners claimed that they are in possession 
and the alleged tenants are interfering with 
their possession, approached Civil Courts for 
relief of injunction. In such suits, Civil Courts 
granted ex parte orders of temporary injunc- 
tion. The making of such ex parte orders of in- 
junction against persons claiming to be 
tenants and cultivating agricultural lands 
created a grave situation in the rural areas 
and the Legislature stepped in by enacting 
Act 35 of 1974 which, inter alia, provides that 
no order of temporary injunction shal) be 
granted in respect of agricultural lands except 
after service of notice of the application on 
the defendant or defendants. 

If the section is understood in the con- 
text of the mischief it intended to remedy, 
it is clear that it is applicable to cases where 
relief of injunction is claimed in disputes con- 
nected with agrarian relations and has no 
application to suits for enforcement of ease- 
mentary rights or rights of that nature. Even 
before the Act was passed, the Code of Civil 
Procedure, by Rule 8 of Order XXXIX con- 
ferred power of granting ex parte orders of 
injunction, only where the Court is satisfied 
that the object of granting the injunction 
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would be defeated by delay if it has to await 
return of notice of the application to the 
opposite party, The power of granting in- 
terim injunction ex por has to be exercised 
with great caution by the Civi} Courts. 


It has to be noted that the Court is 
making an order against a party before hear- 
ing it. The power conferred by Rule 3 ot 
Order XXXIX is one of the exceptions to the 
rule of natural justice that no order should 
be made to the prejudice of a party without 
affording an opportunity of being heard. If 
the Civil Courts in the State had exercised 
due care and caution and acted strictly in 
accordance with the provisions of Rule 3 of 

er XXXIX of the Code, the Legislature 
would not have been driven to the necessity 
of making a provision like Section 4 in Act 
31 of 1974. 


6. In the instant case, the trial Court 
was justified in making an order of temporary 
injunction ex pe as it has been alleged in 
the affidavit filed in support of the applica- 
tion ae a plaintiff has raised crops and if 
an order oi temporary injunction is not grant- 
ed before notice to the defendants the said 
crops would be damaged. The power con- 
ferred by Rule 3 of Order XXXIX is intend- 
ed for meeting such situations. The trial 
Court was amply justified in making the order 
of temporary injunction. ex parte. The defen- 
dants could have entered appearance and 
moved the Court for discharging the order 
of temporary injunction instead of rushing to 
the appellate Court, 


l ve _. For the above reasons, I allow 
this revision petition, set aside the order of 
the Court below and remit the matter to the 
trial Court which is directed to dispose of 
the objections of the defendants under Rule 
4 of Order XXXIX of the Code within two 
weeks of the receipt of this order. Until a 
final order is made by the trial Court, the 
order of temporary injunction made by the 
trial Court is continued with the modification 
that the said order shall not entitle the plain- 
tiff to instal any new installations or construc- 
tions or to interfere with the defendants’ en- 
joyment of their lands. The parties are 
directed to bear their own costs. Ordered 


accordingly. 
Revision allowed. 





AIR 1976 KARNATAKA 67 
K. JAGANNATHA SHETTY, J. 

Kanna Belchada, Petitioner v. Ramappa 
Poojary and another, Respondents, 

Civil Revn. Petn. No. 2018 of - 
S50 Vee O of 1975, D/ 
a (A) Civil P. C. (1908), Section 115 — 
And in which no appeal lies thereto” — 
Meaning. 


°(Against order of Munsiff, Buntwal, D/- 
7-8-1975). i nates oe 
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If an appeal lies against the impugned 
order directly to the High Court, or to an- 
other Court from the decision of which an 
appeal lies to the High Court, the High 
Court has no power to exercise the revisional 
jurisdiction, But, where the order itsel is not 
appealable to the High Court, directly or in- 
directly, the High Court is not precluded 
from exercising the revisional jurisdiction. 
AIR 1964 SC 497, Followed. (Para 4) 
(B) Karnataka Lands Reforms {Second 
Amendment and Miscellaneous Provisions) Act 
(81 of 1974), Section 4 — Ad interim injunc- 
tion in respect of agricultural lands — Pro- 
vision is not directory — Court must first 
issue notice to defendant and consider his 
objections before making any order. 
(Para 5) 
Cases Referred: Chronological Paras 
a ad Kant 63 = (1973) 2 Mys LJ 


AIR 1964 SC 497 = 1964 SCD 435 4 
AR 2 Mys LJ 414 = (1965) 1 Law aD 


M. Gopalakrishna Shetty, for Pezitioner; 
U. L. Narayana Rao, (for No. 1) and Tuka- 
ram S, Pai, (for No. 2) for Respondents. 

ORDER:— This petition under Section 
115, is by defendant-l a ne the inte- 
rim injunction granted a: pe im in O. S. 
No. 194 of 1975. Respondent-1 filed the said 
suit in the Court of the Munsiff at Buntwal. 
South Kanara District, for perman2nt in- 
junction restraining the defendants from in- 
terfering with his alleged possession and en- 
joyment of the plaint A schedule properties. 
The plaint A schedule properties consist of 
(1) S. No. 102/1A, Wet, measuring 48 cents 
and (2) S. No. 102/14, portion, Wet, measur- 
ing 58 cents. 

2, The plaint was presented on 7-8 
1975. On the same day, the plaintiff moved 
the trial Court for a temporary injunction. 
The learned Munsiff granted the prayer in 
the following terms: 

“I. A. No. II To issue temporary in- 
junction restraining the defendants, thair men, 
servants, successors etc. from entering into 
and interfering with petitioners possession of 
plaint A schedule properties and for an order 
of ad interim injunction pending disposal of 
this application. Heard Mr. E. V. B, for 
plaintiff. Perused the affidavit annexed with 
I. A. No. II and the sketch produced along 
with the plaint and other documents. Issue 
ad interim injunction as prayed in I. A. No. If 
which shall be in force till 6-10-1975, simul- 
taneously with notice on I, A. No. II to de- 
fendants. 

Issue suit summons with emergent notice 
on I. A. No. II to defendants to appear on 
19-8-1975.” 

Challenging the validity of the above 
order, defendant-1 has preferred the revision 
petition. 

3. The sole contention urged for the 
petitioner is that the injunction order was 
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without jurisdiction as it was contrary to Sec- 
tion 4 of the Karnataka Act 31 ot 1974. 


Counsel for respondent-l, however, submits 
that the revision petition is not maintainable. 
Before I consider the contention urged for 
the petitioner, it is necessary to dispose of 
the preliminary objection. 

Section 115 confers revisional jurisdiction 
on this Court. “This Court may call for the 
record of any case, which has been decided 
by any Court subordinate and in which no 
appeal lies thereto, and if such subordinate 
Court appears (a) to have exercised a juris- 
diction not vested in it by law and (b)....” 
(Rest omitted), 

It is urged that the order impugned is ap- 
pealable under Order 43 Rule 1 (r) of the 
Code of Civil Procedure and therefore no 
revision lies to this Court. 

4, Suffice it to state that that con- 
tention is not tenable. In S. S. Khanna v. 
F. J. Dillon (ATR 1964 SC 497) while dealing 
with the scope of Section 115 of the Code 
of Civil Procedure, the Supreme Court ob- 
served: 

“If an appeal lies against the adjudica- 
tion directly to the High Court, or to another 
Court from the decision of which an appeal 
lies to the High Court, it has no power to ex- 
ercise its revisional jurisdiction, but the de- 
cision itself is not appealable to the High 
Court directly or indirectly, exercise of the 
revisional jurisdiction by the High Court 
would not be deemed excluded.” 

What follows from the above observation 
is, if an appeal lies against the order im- 
pugned herein directly to the High Court, 
or to another Court from the decision of 
which an appeal lies to the High Court, I 
have no power to exercise my  revisional 
jurisdiction. But, where the order itself is 
not appealable to the High Court, directly or 
indirectly, I am not precluded from exercis- 
ing my revisional jurisdiction. It is not in 
dispute that the ad interim injunction granted 
by the Munsiff is not appealable to this 
Court, Assuming that it is appealable to the 
Court of the Civil Judge. the order of the 
appellate Judge is not appealable to the 
Court. Therefore, there is no bar for en- 
tertaining the revision petition. 

In support of the contention, counsel for 
respondent-l next relied upon the following 
two decisions of this Court in Katari Thip- 
panna v. S. Hastimal (1964) 2 Mys LJ 414 
and Midche Linge Gowda v. Channamma, 
(1978) 2 Mys LJ 184 = (AIR 1974 Kant 63). 
I have perused these decisions. The facts 
therein are far removed from those of the 
present case, Therefore, the principles stated 
therein are of no assistance to respondent-l. 

The preliminary objection is therefore 
rejected. 

5. I will turn now to the contention 
urged for the petitioner, Section 4 of Act 31 
of 1974 provides: 

“4. No temporary injunction without 
notice.— Notwithstanding anything in any law, 


1976 R. T. Chinnavenkatesh v. Sr. R. T. O. 


no civil Court shall grant temporary injunc- 
tion in respect of an agricultural land ex- 
cept after service of notice of the application 
for the same on the defendant’ 


The above provision is not directory., It 
is a mandate issued to the Civil Courts not 
to issue ad interim injunction in respect of 
agricultural lands. The Courts before issu- 
ing ex parte injunction, must therefore exercise 
a fit le more caution to scrutinise the subj ect- 
matter of litigation and if it involves agricul- 
tural land it must first issue notice to the 
defendant and consider his objections before 
making any order. The Court below has 
failed to observe these requirements. Ordi- 
narily, I do not exercise my revisiona] juris- 
diction in favour of a party who could as 
well move the lower Court for vacating the 
ad interim order. But in this case. I must 
make an exception. The order is ex facie 
without jurisdiction if not conscious viola- 
tion of the mandatory provision. 


6. In the result, this revision peti- 
tion is allowed and the impugned order is 
set aside. In the circumstances I make no 
order as to costs, 

Revision petition allowed. 
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E. S. VENKATARAMIAH, F. 
= R. T. Chinnavenkatesh Petitioner v. The 
Senior Regional Transport Officer and Licenc- 
ing Officer Mysore 4 and another, Respon- 
dents, 

Writ Petn. Nos. 1504 and 1505 of 1974, 
D/- 1-8-1975°. 

(A) Karnataka Motor Vehicles Taxation 
Act (35 of 1957), Section 15 — Appeal under 
— Section 5 of Limitation Act does not ap- 
ply. (Limitation Act (1963), Sections 5, 29 


(2).) 

The Karrnataka Motor Vehicles Taxation 
Act and the Rules framed thereunder do not 
expressly provide that Sec. 5 of the Limita- 
tion Act would be applicable to the appeals 
filed under Section 15. The Deputy Trans- 
port Commissioner hearing appeals under 
Section 15 is not a Court, Moreover, Sec- 
tion 29 (2) of the Limitation Act does not 
say that the provisions of the Limitation Act 
would be applicable to appeals filed under 
a taxing statute. Hence it is not possible to 
apply by analogy the principles underlying 
Section 5 of the Limitation Act to appeals 
filed under Section 15. AIR 1975 SC 1039 
Rel. on. (Paras 3, 4, 8) 
Cases Referred: Chronological Paras 


AIR 1975 SC 1089 = 1975 Tax LR 1529 5 
uve) 1 Mys LJ 12 = (1978) 9 Co-op LJ 


“(To quash order of Deputy Transport 
Commr. Mysore Division, D/- 11-2-1974). 
1S /JS/D384/75/JHS l 


Mysore (Venkataramiah J,) [Prs. 1-5] Knt. 69 
(1972) 2 All ER 6 = (1972) 1 WLR 534 5 


R. J. Babu, for Petitioner; N. Y. Hanu- 
manthappa, High Court Govt. Pleader, for 
Respondents. 


ORDER:— In these two writ petitions 
the question that arise for consideration is 
whether Section 5 of the Limitation Act is 
appiraple to appeals filed under Section 15 
of the Karnataka Motor Vehicles Taxation 
Act, 1957. The Deputy Transport Commis- 
sioner, Mysore, dismissed two appeals filed 
by the petitioners in these two petitions on 
the ground that they were barred by time. 
One of the contentions raised in these two 
writ petitions is that the petitioners had made 
applications under Section 5 of the Limita- 
tion Act before the Deputy Transport Com- 
missioner to condone the delay in filing the 
appeals and that in not taking them into 
consideration, he had failed tọ exercise the 
jurisdiction vested in him. 


2. On behalf of the respondents it 
is urged that Section 5 of the Limitation Act 
is not applicable to the appeals in question, 


3. The Karnataka Motor Vehicles 
Taxation Act and the Rules framed there- 
under do not expressly provide that Section 5 
of the Limitation Act would be applicable to 
the appeals filed under Section 15, Sri R. J. 


- Babu, learned counsel for the petitioners, con- 


tended that the principle underlying Section 5 
of the Limitation Act should have been ap- 
pare by the Deputy Transport Commissioner 
y virtue of sub-section (23 of Section 29 of 
the Limitation Act. I find it difficult to 
agree with the submission made on behalf 
of the petitioners. 


4, The Deputy Transport Commis- 
sioner is not a Court. The appeals in ques- 
tion arose under a taxing statute. Section 29 
(2) of the Limitation Act does not say that 
the provisions of the Limitation Act would 
be applicable to appeals filed under a tax- 
ing statute. In the above situation it is not 
possible to apply by analogy the principles 
e Section 5 of the Limitation Act to 
appeals filed under the Karnataka Motor 
Vehicles Taxation Act. 


5. The true principle governing the 
question is laid down by the Supreme Court 
in Commr, of Sales Tax, U. P. v. M/s. Parson 
Tools and Plants, Kanpur (AIR 1975 SC 
1089 at p. 1045 in paras 17 and 18) as 
follows: 


“Thus the principle that emerges is that 
if the legislature in a special statute pre- 
scribes a certain period of limitation for fil- 
ing a particular application thereunder and 
provides in clear terms that such period on 
sufficient cause being shown, may be extend- 
ed, in the maximum, only upto a specified 
time limit and no further, then the Tribunal 
concerned has no jurisdiction to treat within 
limitation, an application filed before it be- 
yond such maximum time limit specified in 
the statute, by excluding the time spent in 
prosecuting in good faith and due diligence 
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any prior proceeding on the analogy of 
Section 14. (2) of the Limitation Act. 


We have said enough and we may say 
it again that where the legislature clearly 
declares its intent in the scheme and language 
of a statute, it is the duty of the Court to 
give full effect to the same without scanning 
its wisdom or policy, and without engrafting, 
adding or implying anything which is not 
congenial to or consistent with such express- 
ed intent of the law-giver; more sc if the 
statute is a taxing statute. We will close 
the discussion by recalling what Lord Hail- 
sham (at p. 11 in Pearlberg v. Varty (1972) 
2 All ER 6) has said recently in regard to 
importation of the principles of natural jus- 
tice into a statute which is a clear and com- 
plete Code, by itself: 

“It is true of course that the Courts will 

lean heavily against any construction of a 
statute which would be manifestly unfair. 
But they have no power.to amend or supple- 
ment the language of a statute merely be- 
cause in one view of the matter a subject 
feels himself entitled to a larger degree of 
say in the making of a decision than a statute 
accords him. Still less is it the functioning 
of the courts to form first a judgment on 
the fairness of an Act of Parliament end then 
to amend or supplement it with new pro- 
visions so as to make it conform to tkat judg- 
ment”, 
In para 9 of the same decision the Supreme 
Court considered the applicability of Sec- 
tion 5 of the Limitation Act and observed 
that it was not applicable. 


6. The taxing authorities are merely 
instrumentalities of the State. They do not 
form part of the judici Their functions 
and powers are governe Py the statute 
under which they are created. They cannot 
be converted into courts of Civil Judicature. 


7. In D. H. Raghavendra Rao v. 
Bellary Town Co-operative Stores Ltd., (1978 
(1) Mys LJ 12) a Division Bench of this 
Court has declined to apply the provisions 
of the Limitation Act to the proceecings be- 
fore an Arbitrator under the Karnazaka Co- 
operative Societies Act on the ground that 
he was not a Court. 


8. In view of the foregoing, I hold 

at Section 5 of the Limitation Act is not 

applicable to appeal: filed under Section 15 

of the Karnataka Motor Vehicles Taxation 

Act. In the result these petitions fail and 
they are dismissed. No costs. 

Petitions dismissed. 


Nagesh v. Mahabaleshwar (Shetty J.) 
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K. JAGANNATHA SHETTY, J. 
Nagesh Venkatrao Nilkani, Petitioner v. 
Mahabaleshwar R. Hegde and another, Res- 
pondents. 


Civil Revn. Peta. No. 387 of 1975, D/- 
18-7-1975°. 

(A) Civil P. C. (1908), Section 115 — 
Scope — Consent decree in terms of award 
— Terms of award substantially complied 
witk — Validity of decree challenged on 
ground of jurisdiction — Revisional powers 
cannot be exercised when no injustice has 
been done to litigant. AIR 1935 Mad 89, 
Relied on. (Para 4) 


Cases Referred: Chronological Paras 
AIR 1935 Mad 89 = 41 Mad LW 20 4 


Vasant H. Ron, for Petitioner; P. G, C 
Chengappa, for Respondent No. 2. 


ORDER:— This revision petition under 
Section 115 of Civil P. C. is primarily con- 
cerned with the validity of a consent decree 
made by the Munsiff’s Court under the 
fecha Act, 1940, shortly called “the 

ct”, 

2. From the long chain of facts, I 
set out only those necessary for my decision. 

N. V, Nilekani (“the petitioner”) and 
Thomas M. Chacko (“Respondent-2”) entered 
into a partnership agreement for running a 
rice and flour mill at Dharma Colony, North 
Kanara, under the name and style of ‘Sri 
Umamaheshwara Rice and Flour Mill’, As be- 
tween the partners, several differences arose 
relating to the magagement and conduct of 
the business of the firm. As per the terms 
of the agreement, the dispute was referred 
to an Arbitrator. When the Arbitrator was 
considering the dispute, the partners express- 
ed their desire to get the firm dissolved as 
per the joint Jahiri produced by them. The 
Arbitrator on accepting the Jahiri, made a 
consent Award dissolving the tirm with effect 
from 16th day of March 1974. The Award 
proved that respondent-2 should become 

e sole proprietor of the business and owner 
of the buildings thereon. In return, respon- 
dent-2 had to pay Rs, 85,000/- to the peti- 
tioner in two instalments and the petitioner 
undertook to co-operate for getting the Khata 
of the Mill and the business licence transfer- 
red in the name of respondent-2, 


8 On 20th March 1974, the Arbitra- 
tor made an application before the Court of 
the Munsiff at Sirsi producing the Award 
and praying for a decree in terms thereof. On 
28rd March, 1974, the Court registered the 
said application as an Arbitration Case. The 
petitioner filed his objection statement, inter 
alia, contending that the Court has no juris- 
diction to pass a decree as per the Award. 
But later he had a second thought over it. 


°(A gainst order of Munsif, Sirsi in A. C, No, 
2 of 1974, D/- 10-12-1974). 
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He did not press those objections. On 9th 
of December 1974, counsel on both sides fil- 
ed a joint memo before the Court stating that 
they agreed to the terms and contents of the 
Award and have no objection for the decree 
being passed in terms thereof. The Court 
accepted the memo and passed a decree as 
per the Award, _ Thereafter, the terms of 
the decree are said to have been substantially 
complied with. The petitioner, however, 
approached this Court with is Revision 
petition challenging the validity of the decree 
on the sole ground that the Munsiff’s Court 
has no pecuniary A aaa to pass the de- 
cree on the Award. 


4, From the facts and circumstances 
of the case, it seems to me, that this is not 
a fit case where I should exercise my revi- 
sional jurisdiction. I am well aware that 
the question of jurisdiction even though not 
taken in the lower court could be argued 
here, or at any other stage. But, at the same 
time ‘the revisional powers of the High Court 
are not exercised unless it appears to the 
High Court that injustice has been done toa 
litigant. In this context, I may usefully quote 
the observation of Beasly, Chief Justice of 
the Madras High Court in Kuppuswami 
Pillai v, Alwar Chettiar (AIR 1935 Mad 89). 
The learned Chief Justice said “that the High 
Court will certainly not use its revisional 
powers to bring about injustice to the par- 
ties.” 


I may recall the conduct.of the peti- 
tioner and the steps that he has hitherto 


voluntarily taken. He gave his consent be- 
fore the Arbitrator for the dissolution of the 
partnership. The Arbitrator made the Award 
as per the terms agreed upon by him. He 
also agreed before the Munsiff's Court for 

assing a decree as per the Award. It is not 
his case that his consent was obtained by 
fraud. The Court made the Award as per 
his consent. As per the terms of the Award 
decree, he has received the bulk of the 
amount due to him from respondent-2. Res- 
pondent-2 also discharged the loan due to 
the North Kanara Industrial Co-operative 
Bank, which the petitioner did not disclose 
before the Arbitrator. The petitioner was 
said to have moved the necessary authorities 
to change the Khata and the licence of the 
Mill in the name of respondent-2, - It is said 
that the electric meter has already been 
changed in the name of respondent-2, The 
parties have thus worked out their rights 
under the Award decree. In these circumst- 
ances, if I am now to hold that the Munsiff’s 
Court has no jurisdiction to pass the decree, 
I would be baaie about a great injustice 
and setting at naught the decree the terms 
of which have been substantially complied 
with. I, therefore, decline to interfere in 
revision. 

5. Before parting with the case, I 
must make it clear that I am not accepting 
the contention that the Munsiffs Court has 
no pecuniary jurisdiction to pass the Award 
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decree. On that contention, much could 
be said on both sides. 


6. In the circumstances, I dismiss 
the revision petition and make no order as to 
costs, 

Petition dismissed. 
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M/s. Jhamatmal Sons, Appellant v. Smt, 
Fatima Bi and another, Respondents. 

Ex. Second Appeal No, 22 of 1975, D/- 
17-7-1975*. 

(A) Civil P. C. (1908), Order $0, Rr. 1 
and 10 — Eviction petition against Firm 
under Rent Control Act — Contest by widow 
of deceased proprietor — Resistance to ex- 
ecution of order — Plea of lack of proper 
representation of firm at trial stage rejected — 
(Karnataka Rent Control] Act (22 of 1961), 
Section .21 (1) (h)). . 

An eviction petition against a firm the 
proprietor of which was dead on the date of 
the Petition, was contested by his widow as 
the sole proprietrix of the firm, such descrip- 
tion appearing on the vakalath form had her 
witness too deposing to the same effect, 
There was evidence about other proceedings 
filed by the widow describing herself as the 
proprietrix of the firm. Execution of the 
order of eviction was resisted on the ground 
that Petition was filed against a dead man 
ìi. ©., against a firm the proprietor of which 
was dead on the date of filing, that there 
was no proper representation and that there- 
fore the order was void. Held, that the 
widow effectively represented the firm as the 
sole proprietrix thereof and hence the order 
was good and executable. AIR 1994 Bom 
155. AIR 1968 SC 248, ATR 1974 Pat 117, 
AIR 1944 Cal 188, AIR 1952 Assam 86 and 
AIR 1975 Cal 225 Followed, AIR 1924 Bom 


109, Referred. 
(Paras 2, 4, 7, 9 and 10) 
Further, under Section 80 of the said 
Rent Act, the order of eviction would bind 
all persons in occupation of the premises and 
therefore too the Respondent could not plead 
that the order did not bind her, (Para 11) 
Cases Referred: Chronological Paras 
AIR 1975 Cal 225 = 78 Cal WN 535 8A 
AIR 1974 Pat 117 5 
AIR 1968 SC 248 = (1968) 2 SCR 190 4 
AIR 1960 SC 941 = (1960) 8 SCR 590 8A 
A Topa Assam 86'= ILR (1952) 4 Assam 


8 
AIR 1944 Cal 138 = 48 Cal WN 203 6 
AIR 1935 Bom 95 = 86 Bom LR 1281 7 
AIR 1924 Bom 109 = 25 Bom LR 7: 3 
ATR 1924 Bom 155 = 25 Bom LR 1081 $ 


SENT ERE ite e ere ln a a 
°(Against judgment and order passed by 
Civil J., Civil Station, Bangalore, in Ex. Ap- 
peal 6 of 1974, D/- 20-8-1975). 


IS/JS/D401/75/TVN 
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V. N. E fers for G. R. Ethira- 
julu Naidu, for Appellant; R. Narayanappa, 
for Respondents. 


JUDGMENT:-—— The respondents are 
decree-holders, They as owners of non-re- 
sidential premises situate in the Civil Sta- 
tion, Bangalore, filed a petition for eviction 
in H. R. C. 188 of 1969 in the Court of the 
Principal Munsiff, Civil Station, Bangalore, 
against ‘M/s. Jhamatmal Sons’ under Section 
21 Clause (1) sub-clause (h) of the Karnataka 
House Rent Control Act, alleging that the 
respondent to the petition above said is a 
tenant under them. The eviction petition 
was contested by Smt. Devi Bai, the widow 
of Jhamatmal. Jhamatmal admittedly died in 
the year 1964. The H., R. C. Petition was 
filed on 11th April, 1969. In the stetement 
of objections filed on behalf of the firm she 
stated that they have been tenants since the 
year 1948, that they have been runnirg busi- 
ness as photographers, that the said business 
is their only source of business, that Jhamat- 
mal Sons is a family business, it was set up 
in the year 1948 and that the firm has an 
established business in photography The 
petition was ‘dismissed by the trial Court. 
The appeal filed by the landlords was also 
dismissed. ‘Thereupon, the landlords filed a 
revision petition in C. R. P. 2753/72 in this 
Court which was allowed on 17-8-1973 and 
eviction was ordered granting one year’s 
time to the tenant to vacate, Thereafter, 
the decree-holders filed Execution No. 584/74 
after the expiry of the period of one year. In 
the execution proceeding, the judgment-de- 
btor filed objections on 28-8-1974. It was 
filed by Smt. Devi Bai. She stated that the 
judgment-debtor Jhamatmal Sons is a single 
proprietaryship firm, that it is not a register- 
ed firm, that the decree has been cbtained 
against the firm without proper representa- 
tion, that the sole proprietor of ths firm 
‘Jhamatmal Sons’ died long prior to the in- 
stitution of the eviction proceedings, that no 
proceedings could have been brought in the 
name of the firm in the absence of all the 
legal representatives being made patties to 
the eviction proceedings and that therefore 
the decree is void in law. She also filed an- 
other statement of objections on 2&-8-1974 
to the effect that the Court had no jurisdic- 
tion to pass the decree of eviction in respect 
of a non-residential premises against the 
legal representatives after the death of the 
original tenant. The executing Court over- 
ruled the objections and directed the execu- 
Hon to proceed, The lower appellate Court 
has confirmed that order. Smt. Devi Bai 
has come up in second appeal. The ae 
lant in this second appeal is described as 
“M/s. JThamatmal Sons, represented ay Smt. 
Devi Bai’. 

2. The only point urged or behalf 
of the appellant in this appeal is that the 
sole proprietor of the firm Jhamatral Sons 
died in 1964 and since he was dead on the 
date of the eviction proceedings urder the 
Rent Control Act, the order of eviction pass- 


A. I. R. 


ed against the firm is a nullity, The objec- 
tion statement filed by the judgment-debtor 
in the executing Court is to the effect that 
all the lega] representatives of the sole pro- 
picior Jhamatmal were not impleaded in the 

- R. C. proceedings and that therefore the 
order passed therein is void. It is contended 
by Mr. Narayanappa on behalf of the res- 
pondents that Smt. Devi Bai contested the 
eviction petition in the H. R, C. proceedings 
in her capacity as the sole proprietrix of the 
firm, that therefore the firm M/s Jhamatmal 
Sons was adequately represented in H. R. C. 
proceedings and that it is therefore not open 
to her now to raise the contention in the ex- 
ecution proces that the order obtained 
against the firm is void. He has relied on 
the contents of the Vakalath filed by her 
in the H. R. C, proceedings on 9-6-1969. In 
the body of the Vakalath she is described 
as the proprietor of the respondent-firm. 
Under the left thumb mark on the Vakalath,. 
she is described as the “Proprietor ‘M/s. 
poan] Sons’”. Mr. Narayanappa also re- 
lied on the statement of D. W. 1 in the H. 
R. C. proceeding in the course of his evi- 
dence. D. W. 1 was the only witness 
examined on behalf of the tenant in the H. 
R. C. proceeding. He is one of the sons of 
Jhamatmal. In cross-examinaltion, he has 
stated as follows: 


“There is a partition deed. Y can pro- 
duce it, This Jhamatmal Sons is of proprie- 
taryship shop viz. after my father’s death 
it was given to my mother, It is not true to 
say that all my brothers are stil] joint.” 


It is therefore clear that Smt. Devi Bai con- 
tested the eviction petition in the H. R. C. 
proceedings as the sole proprietrix of Jha- 
matmal Sons, though it is not stated so in 
the objection statement filed by her in the 
H. R. C. Proceedings. 


3. On behalf of the appellant, Shri 
Satyanarayana, relied on the decision of the 
learned Single Judge in Rampratap Brij- 
mohandas v. Gavrishankar (AIR 1924 Bom 
109). In that case, the suit was filed against 
the firm Beharilal Bishambhar Das for re- 
covery of certain monies due from Kashiram 
who was carrying on the business under that 
name. On the date of the suit Kashiram was 
dead and the aerial were aware of the 
fact. When objection was taken on behalf 
of the defendants that Kashiram was dead 
and only Gavrishankar can be sued, the plain- 
tiffs prayed for and obtained an order from 
the Court for amendment of the plaint and 
substituted Govrishankar’s name in the place 
of the firm. It was held that the suit against 
the firm was in dan a suit against a dead 
man and that the defect could not be cured 
by the amendment that was made, that Gov- 
rishankar could not be brought on record ex- 
cept as a legal representative of Kashiram, 
that he was in fact brought on récord as the 
son and heir of Kashiram and that his Habi- 
lity would be in his character as legal] re- 
presentative of his father. As against this, 
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Mr. Narayanappa relied on the decision of the 
Division. Hen ee the same Court in Motilal 
Jasraj v- Chandumal Hindumal (AIR 1924 
Bom 155). The defendant in that case was 
the firm of ‘Manmal Chandmal’. Chandmal 
had died prior to the date of the suit, An 
application to bring his heirs on record was 
made thereafter and an order was made 
directing two persons -Manmal Hindumal and 
Kesarimal Brijlal be brought on the record. 
It is held that though not in form, but in sub- 
stance, the plaintiff sued the firm of “Man- 
mal Chandmal’, that if the defendant had 
been simply described as ‘the firm of Manmal 
Chandmal’ without mentioning the names of 
the owners or partners of the firm the des- 
cription would have been sufficient, having 
regard to the provisions of Order XXX of the 
Civil P. C, and that the further description 
of the defendant Chandmal] Hindumal as ‘the 
manager and owner of the firm’ may be treat- 
ed as a mere surplusage, that the suit would 
have been good if the firm had been sued 
without any further Sharad deel and that it 
was really unnecessary to have the heirs of 
Chandmal on the record as such. It was 
therefore held that the suit could have been 
treated as having been filed against the firm 
of ‘Manmal Chandmal’. 


O h The scope of Order XXX Rule 10 
of C.P.C, was considered in Gambhir Mal 
Pandiya v. J. K. Jute Mills Co. Ltd. Kanpur, 
ie 1963 SC 243) and it was observed as 
ollows: 

“As we have pointed out Order 80 of 
the Code permits suits te be brought against 
the firms, The summons may be issued 
against the firm or against persons who are al- 
leged to be partners. individually. The suit, 
however, proceeds only against the firm. Any 
person who is summoned can appear, and 
prove that he is not a partner and never was; 
but if he raises that delence, he cannot de- 
fend the firm. Persons who admit that they 
are partners may defend the firm, take as 
many pleas as they like but not enter upon 
issues between themselves. When the decree 
is passed, it is against the firm, such a de- 
cree is capable of being executed against the 
property of the partnership and also against 
two classes of persons individually. They 
are {1) persons who appeared in answer to 
summons served on 
either admitted that they were partners or 
were found to be so, and (2) persons who 
were summoned as partners but stayed away. 
The decree can also be executed against 
persons who were not summoned in the 
suit as partners, but R. 50 (2) of Order 21 
gives them an opportunity of showing cause 
and the plaintiff must prove their liability. 
This enquiry does not entitle the person sum- 
moned to reopen the decree, He can only 
prove that he was not a partner, and in a 
proper case, that the decree is the result of 
collusion, fraud or the like. But he cannot 
claim-to have other matters tried, so to speak, 
between himself and his other partners. Once 
he admits that he is a partner and has no spe- 
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cial defence of collusion, fraud ete. the 
Court must give leave forthwith. 

In our opinion, of the three constructions 
suggested by the learned Attorney-General, 
the widest meaning cannot be attributed to 
the word “liability”. The proper meaning 
thus is that primarily the question to try 
would be whether the person against whom 
the decree is sought to be executed was a 
partner of the firm, when the cause of action 
accrued, but he may question the decree on 
the ground of collusion, fraud or the like 
but so as not to have the suit tried over 
again or to raise issues between himself and 
his other partners. It is to be remembered 
that the leave that is sought is in respect 
of execution against the personal property of 
such partner and the leave that is granted or 
refused affects only such property and not 
the property of the firm. Ordinarily, when 
the person summoned admits that he is a 
partner, leave would be granted, unless he 
alleges collusion, fraud or the like. No such 

uestion has beén raised in this case, and 

e decision given by the High Court cannot 
be disturbed.” 
The above observations apply to the facts 
of this case, since the present appellant Smt. 
Devi Bai appeared and contested the H. R. 
C. proceedings in her capacity as proprietrix 
of the tenant-firm and in the present execu- 
tion proceedings no objection has been raised 
on the gee that the order of eviction was 
obtained on the basis of any fraud or collu- 
sion etc, 

5. Mr. Narayanappa next relied on 
the decision in Firm Vijaya Nipani Tobacco 
House v. Sarwan Kumar (AIR 1974 Pat 117). 
In that case it was contended that the suit 
was not maintainable firstly, on account of 
the non-joinder of the proprietor of the de- 
fendant-firm J. K. Patel and, secondly, on ac- 
count of the non-joinder of the other mem- 
bers of the joint family as plaintiffs. The suit 
was instituted at “Firm Vijaya Nipani 
Tobacco House through B. K.. Patel, Manag- 
ing Director”. It was contended that J. K. 
Patel was the proprietor of the defendant- 
firm and the suit having been filed against 
the firm through B. K. Patel, who is merely 
a Manager, it was badly framed. It was held 
that Order XXX Rule 10 enables the part- 
ners of the firm to be sued in an assumed 
name i. e., name of the firm, that the suit 
against that firm is really a suit against the 
partners in an assumed name and that the 
suit is really against that person although he 
has been sued in the assumed name as if it 
were a firm name. It was therefore held that 
the suit was not bad as the description itself 
makes it clear that the suit was against the 
partners themselves under Rule 1 and against 
the particular person himself under Rule 10. 
The mention of Sri B, K, Patel was really 
redundant. The decision in AIR 1994 Bom 
155 was followed. It was also noticed that 
it was the defendant-firm which appeared in 
the trial Court and again it was the defen- 
dant firm which filed the appeal before - the 
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lower appellate Court and it was the defen- 
dant firm again which had come up in second 
appeal and that the parties understood the 
suit to be one against the firm itself. In the 
resent case also, it is the firm which was 
escri as tenant in the H. R. C. pro- 
ceedings and the objections filed on behalf 
of the tenant by Smt. Devi Bai was alsc on 
the basis that the tenant was the firm Jha- 
matmal Sons. In the eviction petition it was 
also alleged that notice had been issued ter- 
minating the tenancy to the tenant-firm, 


6. In ‘Jamunadhar Poddar Firm vs 
Jamunaram Bhukat, (ATR 1944 Ca] 138), it 
was held that a single individual who carries 
on business under a firm name or an assum- 
ed name cannot sue as plaintiff in that_as- 
sumed name but Order 30 Rule 10 enables 
a person to sue. him as defendant in that 
assumed name. Accordingly, it was held 
that a Hindu Joint family can be sued in the 
name of the firm or the assumed name. | 


7. It is further urged by Mr. Nara- 
yanappa that the judgment-debtor is esto ped 
from raising the objection which could have 
been agitated in the course of the suit for 
the first time in execution. He relied on the 
decision in Tatyagouda Ranoji v, Mohodin 
ela (ATR 1985 Bom 95), which supports 

m, 


8. In Askaran Panchiram Firm v. 
Rabin Brothers (AIR 1952 Assam 86), the 
suit was brought upon a hand-note executed 
by Rabindra Nath Sarma in the name of 
Rabin Brothers. The plaintiff firm sued 
Rabin Brothers in whose name the promis- 
sory-note was executed as well as Rabindra 
Nath Sarma. The person actually served 
in the suit was Rabindra Nath Sarma. It is held 
that when a person who has been served in 
a suit instituted under the provisions - of 
Order 30, if he is neither the Manager nor 
a partner, he must appear under _ protest. 
But far from doing so, Rabindranath Sarma 
filed a written statement contesting the suit 
on merits. In his evidence he did not say 
that he has nothing to do with Rabin Brothers. 
It was therefore held, having regard to his 
written statement, that it is reasonable to 
assume that Rabindra Nath Sarma was carry- 
ing on business in the name of Rabin Brothers 
that he was therefore personally Hable and 
the question of taking proceedings under 
Order 21 Rule 50 C. P. C, did not arise. In the 
present case also the H. R. C. proceedings 
were contested on merits by Smt. Devi Bai. 
Hence, it must be deemed that she contested 
and defended the eviction petition on behalf 
of the tenant-firm in the H. R. C. proceed- 


ings. 

8A. In Bank of Baroda v. Fishco (AIR 
1975 Cal 225) it has been held, following 
the decision in AIR 1960 SC 941, that when 
the matter on a question of fact or on a 
question of law has been decided between 
two parties in one suit or proceeding and the 
decision had become final, neither party will 
be allowed in a subsequent suit or proceed- 
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ing between the same parties to canvass the 
same matter on the principles of res judicata. 


9. The eviction proceeding was in- 
stituted by the respondent on the basis that 
the tenant is the firm Jhamatmal Sons. It 
was defended also on the basis that the ten- 
ant is the firm Jhamatma! Sons. It is there- 
fore not open to the judgment-debtor now to 
contend that the tenant was somebody else. 


10. In the Jower appellate Court 
a notice was sent by the learned Counsel for 
the present respondents to the learned coun- 
sel: for judgment-debtor on 17th February 
1975 stating that the respondents proposed 
to produce a certified copy of the plaint and 
affidavit dated 8-10-1974 in S, C. No. 152/74 
on the file of the Civil Judge, Civil Station, 
Bangalore filed by Smt. Devi Bai, as well as 
another document, stating that Smt. Devi 
Bai was thereby required under Order 12 
Rule 3 C. P. C. to admit execution of the 
said documents and further to admit the 
facts stated therein on the next date of hear- 
ing of the execution appeal. A copy of that 
notice was also filed bearing the signature, 
acknowledging the notice, of the learned 
Counsel for judgment-debtor dated 17-2- 
1975. A certificate of posting showing that a 
letter has been addressed to Smt. Devi Bai 
and posted on 17-2-1975 was also filed. Both 
these documents were filed inte the Court 
along with the memo dated 18-2-75 filed on 
behalf of the respondents. The certified 
copy of the plaint in Ex, Case No. 152/74 
was also produced in the lower appellate 
Court which shows that the suit was filed 
by M/s.. Jhamatmal Sons for recovery of 
money against another person. The verifica- 
tion describes Smt. Devi Bai as proprietor of 
the pai firm and that the original bore 
the left thumb marks of Smt. Devibai as 
plaintiff. The order sheet of the lower ap- 
pellate Court does not show whether the Judg- 
ment-debtor admitted or denied the facts 
alleged in the notice issued on behalf of 
the respondents referred to above, But the 
lower appellate court observed as follows in 
its judgment: 

“The Advocate appearing for the respon- 
dents referred me to a co of the plant i 
S. C. No, 152/74 on the file of this court in 
order to substantiate that Devibai who is 
served in H. R. C. 188/69 and has taken the 
notice on behalf of Jhamatmal Sons has des- 
cribed herself as Proprietrix of Jhamatmal 


Sons. In my opinion this is addi- 
tional evidence. which help ms to 
negative the contention of the ap 
pellants that the summons in H. R. C. 


188/69 were not served on the person and 
that Devibai could not have represented the 
firm Jhamatmal Sons in that proceedings.” 
These observations show that the Judgment- 
debtor did not deny in the lower appellate 
court the fact of having filed the plaint in S. C, 
152/74, In this court, no ground has been 
urged in the Memorandum of Appeal object- 
ing to the lower appellate court having acted 
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upon the certified copy of the plaint in’S. C. 
152/74 as part of the evidence. Hence, it 
must be assumed that in the lower appel- 
late court the Judgment-debtor did not deny 
the fact of having filed the plaint in the above 
suit, The description of the present Judg- 
‘yment-debtor as the proprietrix of Jhamatmal 
Sons in the plaint in the above suit filed in 
the year 1974 is consistent with the evidence 
of D. W. 1, the son of the Judgment-debtor 
in the H. R. C. proceeding. It is also con- 
sistent with the description of the Judgment- 
debtor in the vakalat filed on her behalf in 
the H. R. C. proceeding as the proprietor of 
Jhamatmal Sons. 

Il. Section 80 of the Mysore Rent 
Control Act reads as follows:— 


“Notwithstanding anything contained in 
any other law, where the interest of the 
tenant in any premises is determined for any 
reason whatsoever and any order is made by 
the Court under this Act for the recovery of 
possession of such premises the order shall, 
subject to the provisions of Section 21, be 
binding on all persons who may be in oc- 
cupation of the premises and vacant posses- 
sion thereto shall be given to the landlord 
by evicting such persons therefrom: 

Provided that nothing in this section 
shall apply to any person who has an inde- 
pendent title to such premises.” 


This section also makes it clear that it is not 
open to the Judgment-debtor to contend that 
e order of eviction is not binding on her. 
12. This appeal is therefore dismis- 
sed with costs. The appellant prays for time 
to vacate and hand over possession, The 
appellant is allowed ten days’ time to vacate 
and give possession of the schedule premises 
to the Respondents-decree-holders. 


Appeal dismissed. 


AIR 1976 KARNATAKA 75 
M. SADANANDA SWAMY J. 


The Church of Our Lady of Immaculate 
Conception, A Roman Catholic Religious In- 
stitution in Urva, Bangalore Town, Appellant 
v. The State of Mysore and another, Respon- 
dents. 

Second Appeal No, 624 of 1971, D/- 
92-8-1975.° 

(A) Madras Board of Revenue Standing 
Order No. 15, Paras 2, 38 —- Land describ- 
ed in revenue records as poramboke, used 
as burial ground — Presumption and onus of 
ers (Evidence Act (1872), Sections 101 
to 104). 


Where the suit property was being used 
as a Catholic buria] ground ever since its 


“(Against judgment and decree ate by 
Prl. Civil J, Mangalore in Appeals Nos. 15 
of 1967 and 86 of 1968). 
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purchase;*i, e. since 1869, was described 
as poraaaoke in documents .and revenue re- 
cords and there was a remission of the as- 
sessment payable to the Government in the 
year 1900 on that account, prima facie the 
suit property must be., considered to .be the 
property of the Government though it may be 
subject to the rights of a section of 
the i Punir for whose use it is meant as a 
burial ground. The plaintiff who asserts 
that he is the owner thereof has to make out 
his title. (Para 8) 


(B) Evidence Act (1872), Sections 1l, 
13 and 32 (8) — Recitals as regards bounda- 
ries in document not inter partes — Ad- 
missibility. 

Section 11 of the Evidence Act has no 
application in determining the question as to 
whether the recitals as regards the bounda- 
ries in documents between strangers are ad- 
missible. But two conditions must be satis- 
fied before a statement is admissible under 
Section 32 (3) of the Evidence Act; firstly, 
that it must be a statement of a relevant fact 
and secondly, it must be a statement against 
the proprietary interest of the person making 
it. It is also necessary that the person mak- 
ing the statement must be aware of the fact 
that it is against his interest. AIR 1985 Pat 
167 (FB) Foll; AIR 1967 SC 1184 and AIR 
1950 PC 1, Rel. on. Case law discussed. 

(Paras 13, 14) 

Where a partition deed not inter. partes 
contained a recital that the properties divisi- 
ble between the parties to that document 
were those excluding the properties left to 
the plaintiff Church: 


Held that in so far as the right of the 
Church to the property excluded from divi- 
sion under the petition deed had been re- 
cognised, it was a statement of a relevant 
fact under Section 13 of the Evidence Act 
and, being a statement contrary to the inter- 
ests of the persons making it, was admissible 
under Section 82 (8) of the Evidence Act. 
But the Statement regarding the southern 
boundary of the property allotted to a sharer 
under that deed was made in order to id- 
entify the property which fell to his share 
and was not connected in any way with the 
earlier recita] recognising the right of the 
Church to some other property. Hence, the 
statement of boundaries could not be con- 
sidered to be an integral part of the state- 
ment which was admissible under Sec. 32 (3) 
of the Evidence Act. AIR 1952 SC 72, Dis- 
tinguished. (Para 16) 

(C) Civil P. C. (1908), Order 41 R. 27 
read with O. 42 R. 1 — Admission of addi- 
tional evidence in second appeal — Certi- 

ed copy of survey plan which was obtained 
by plaintiff long before suit but not produc- 
ed in trial Court was not allowed to be pro- 
duced as being an attempt to fill up lacuna 
in his case. (Para 26) 
(D) Limitation Act (1968), Articles 64 
and 65 — Adverse possession — Plaintiff 
claiming title for first time only three years 


76 Knt. [Prs. 1-2] 


before suit — Possession of suit property by 
plaintiff neither found to be exclusive nor ac- 
companied by required animus to establish 
adverse possession —- Held plaintiff had 
failed to establish his title by adverse pos- 
session, (Para 27) 


Cases Referred: Chronological Paras 


AIR 1974 SC 148 = (1974) 1 SCJ 668 24 

AIR 1978 Pat 215 = 1973 Pat LJR 393 14 

ee ae Mad 154 = (1972) 1 Mad ‘J 
3 

AIR 1967 SC 1184 = (1967) 1 SCR 153 15 

ape Mys LF} 772 = (1966) 7 Law oy 
1 


1964 Mys LJ (Supp) 74 21 
AIR 1962 Orissa 40 = ILR (1961) Cut 
249 14 
AIR 1961 Mys 160 13 
AIR 1958 Raj 206 = 1957 Raj LW 441 13 
AIR ane Mad 226 = 1955-2 Mad Lf 
63 
AIR 1953 SC 225 = 1953 SCR 758 23 
AIR 1952 SC 72 = 1951 SCR 608 16 
AIR 1950 PC 1 = 76 Ind App 255 14 
AIR 1948 Mad 756 = 1943 Mad WN 246 21 
AIR 1988 Mad 565 = (1938) 2 Mad LJ 
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AIR 1986 PC 83 = 1986 All LJ 480 7 
‘AIR 1985 Pat 167 = 16 Pat LT ne ) 
AIR 1985 PC 115 = 62 Ind App 166 7 
AIR 1980 PC 91 = 57 Ind App 86 T 
AIR 1930 All 299 = 1930 All LJ 564 12 
AIR 1927 Cal 1 = 31 Cal WN 32 13 
AIR 1927 Cal 280 = 44 Cal LJ 532 12 
AIR 1927 Cal 918 = 45 Cal LJ 138 12, 14 
AIR 1926 Cal 948 = 30 Cal WN 761 12 
AIR 1924 Cal 1067 = 28 Cal WN 1092 14 
AIR 1923 Cal 247 = 86 Cal LJ 336 23 
AIR 1928 Nag 22 = 68 Ind Cas 314 12 
AIR 1919 Mad 765 = 36 Mad LJ 2038 7 
AIR 1917 PC 6 = 44 Ind App 98 23 
AIR 1916 Mad 1085 = ILR 88 Mad 108 7 
(1899) ILR 23 Bom 68 12 


B. P. Holla, for Appellant; Annadanayya 
Puranik High Court Govt. Pleader, (for No. 1) 
and K. Shivashankar Bhat, (for No. 2), for 
Respondents. 


JUDGMENT:— The appellant is the 
plaintiff. The Church of Our Lady of Im- 
maculate Conception, Urva, Mangalore town, 
represented by the Priest and the President 
of the Board of Administration of the said 
Church, the present incumbent being Rev. 
Father V. D’Souza. It is a Roman Catholic 
Church. The subject-matter of the suit is 
the land survey No. 57/12 measuring 60 
cents situate in Boloor village in Mangalore 
Town. According to the case of the plaintiff 
the suit property along with the property 
lying to its west, namely, survey No. 57/6 
was purchased by the plaintiff-Church from 
one Anthony Kamthialias Souza, under a re- 
gistered sale deed dated 14-2-1869. The 
patta of the suit land continued to stand 
in the name of the vendor and the plaintiff 
was paying the assessment of the suit land into 
the hands of the vendor for payment to the 
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Government for some years. The suit land 
was consecrated as a burial ground of the 
plaintiff-Church and is being used ever since 
its purchase as burial ground of the Paris- 
hioners of the plaintiff-Church, Since it 
was used as burial ground, the Pattadar was 
granted remission of assessment in respect 
of the suit land by the Revenue Authori- 
ties. Thus, since about 1900 no assessment 
was demanded or paid though the suit land 
continued to be in. the exclusive possession 
and enjoyment of the plainti along. 
The plaintiff also purchased survey No. 61/1 
of Boloor village on 21-7-1890 and likewise 
consecrated the same as second burial ground 
of the plaintiff-Church in or about 1897, but 
even thereafter there have been burials in the 
‘A’ schedule property i. e. survey No. 57/12 
so late as the year 1961. The graves in the 
‘A -schedule property are alleged to be mostly 
in a strip of land 85 ft. in width and 65 ft. 
in Jength running East to West in the northern 
boundary of survey No, 57/12 which is des- 
cribed as the plaint ‘P schedule property. 
The second defendant purchased plots of 
land survey Nos. 57/8-B, 57/7-B and 57/18-B 
which lie a little distance towards the north- 
west of the suit property in the year 1960 
and built a house thereon. He applied to the 
Deputy Commissioner of South Kanara for 
permission to use the northernmost part of 
survey No. 57/12 as a road in order to pro- 
vide access to his property from the Govern- 
ment road which lies to the east of survey 
No. 57/12, He alleged that he had already 
obtained the previous permission of the plain- 
tiff-Church to go across the northern part of 
the land survey No. 57/6 belonging to the 
plaintiff-Church, The Deputy Commis- 
sioner passed an order on 2-1-1968 treating 
the “A’ schedule property, namely survey 
No. 57/12, as Government land and setting 
apart as road peramboke a strip of land of 

e width of 20 feet along the northern por- 
tion of the ‘A’ schedule property measuring 
in all 6 cents in extent and granting permis- 
sion to the second defendant to form a road 
on that strip of land with the condition 
that it must be permissible for the members 
of the public also to make use of that road. 
Hence, the plaintiff brought the suit for a 
declaration that it is the owner of the plaint 
‘A’ schedule property, that the order of the 
Deputy Commissioner dated 2-1-1963 is not 
valid or binding on the plaintiff and for an 
oe restraining defendant-1, the State 
of Mysore, as well as the second defendant 
from trespassing into the plaint “B schedule 
property. 


2. The first defendant pleaded that 
the suit land belongs to the Government and 
is registered as a Peramboke burial ground 
in its records and that the alleged vendor of 
the plaintiff had no title to the suit land. No 
assessment was levied on the suit land as 
it belongs to the Government. The plot sur- 
vey No. 57/12 was being used very rarely 
for burying dead bodies of those Christians 
who were denied religious rites of burial and 
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such burials have taken place in the centre 
of the land survey No. 57/12 and-not on the 
northern side of the said land. The land 
bearing No. 61/1 is being used by the Church 
authorities as regular burial ground attach- 
ed to the plaintiffs Church all along since 
the date ae its purchase in the year 1890. 
The second defendant pleaded that he has a 
right of way through survey No. 57/12, that 
the said road has been in existence from 
time immemorial and generally supported the 
pleas of defendant-l. 


3. The trial court held that the 
plaintifff had established its title by purchase 
and also by virtue of adverse possession an 
decreed the suit, Both the defendants filed 
separate appeals against the said decision be- 
fore the lower appellate court. The lower 
appellate court held that the sale deeds be- 
tween third parties A-4 to A-6 as well as the 
partition deed, Ext. A-7, and the probate, 
Ext A-8, were inadmissible in evidence and 
that the plaintiff had failed to establish the 
identity of the property purchased under the 
sale deed of 1869, namely, Ext. A-3. It 
also held that the plaintiff had failed to 
establish its title by adverse possession. It 
accordingly reversed the findings of the trial 
Court and dismissed the suit. 


4. The first question to be decided 

is whether the lower appellate court was 
justified in holding that the identity of the 
roperties purchased under Ext, A-3 has not 

beon established. Exhibits A-4 and A-5 are 
documents between strangers. Hench, the 
recital with regard to the boundaries in those 
documents are not admissible in evidence. 
This finding of the lower appellate court is 
not challenged by Mr. Holla. But his con- 
tention is that the recitals in Ext. A.7 with 
regard to the boundaries are admissible and, 
therefore, it must be held that the identity 
of the property conveyed under Ext, A-5 is 
the same as the suit schedule ‘A’ property. 


5. The sketch prepared by the Com- 
missioner appointed by the trial Court shows 
the relative positions of the lands with res- 
pect to the suit property. The suit property 
survey No. 57/12 is bounded on the east by 
Government road, namely, Kooloor Ferry 
Road, on the north by survey No. 57/5, on 
the west by survey No. 57/6 and on the 
south by survey No. 61/4, According to the 
case of the plaintiff, what was conveyed 
under Ext. A-3 to the plaintiff is the Jand 
composed of both survey No. 57/6 and 
survey No. 57/12. If both survey Nos. 57/6 
and 57/12 are taken as one land, the eastern 
and northern boundaries are the same as 
stated above. But the western boundary is 
survey No, 57/8-C and the southern boun- 
dary will be partly survey No. 61/4 and 
partly survey No. 61/2 which lies to the 
west of survey No. 61/4. The contention 
aries by Mr. Holla, on behalf of the plain- 
tiff, is that the land survey No. 57/5 belong- 
ed to Anthony Kamthi alias Souza and that 
he retained that land when he conveyed 
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the land to the south of it to the plaintiff 
under the sale deed, Ext. A-3, in the year 
1869, that the northern boundary of the 
land conveyed by him under Ext, A.3 to the 
laintiff is described as the land retained 
y him out of the Varg No. 26. His further 
contention is that the land which formed the 
northern boundary of the property conveyed 
to the Church fell to the share of Anthony 
Kamthi’s son Barnard in the partition evi- 
denced by Ext. A,7 of the year 1889 and 
thereafter it was bequeathed under the will 
of Barnard under Ext, A-8 to his legatees. By 
the time of Ext. A-8, i e, 1989. Surve 

Settlement had been introduced and the lands 
bearing survey Nos. 57/5, 57/9 and 57/10 
are described as the lands which fell to the 
share of Bernard son of Antony Kamthi under 
the partition in the document Ext. A-8. It 
is the contention of Mr. Holla that survey 
No. 57/5 originally belonged to Anthony 
Kamthi, that was the property which is 
described as the northern boundary of the 
suit property in Exhibit A-3 and since the 
sult property is to the south of survey num- 
ber 57/5, it is the suit property which has 
re conveyed to the plaintiff under Ext, 


6. The recitals in Ext. A-8 are to the 
effect that Anthony Kamthi had purchased 
the land in Mali No, 26 standing in the Varg 
of Anthe Prabhu and Salu Prabhu bearing 
an assessment of Rs. 7-14-0 and that he con- 
veyed the property described in the bounda- 
ries to the plaintiff-Church. It is also re- 
cited that 0-12-0 is the assessment payable 
in respect of the portion of the property 
conveyed to the plaintiff, that the said as- 
sessment must be paid by the plaintiff into the 
hands of the vendor and receipts obtained in 
order that the vendor may pay the assess- 
ment of the entire land to the Government. 
The eastern boundary of the land conveyed 
under Ext, A-3 is mentioned as the Govern- 
ment road, the southern boundary as the land 
purchased by Vykunta Prabhu in a court 
sale, the western boundary as the land in 
the possession of Bhostu Kamthi and the nor- 
thern boundary is mentioned as the Jand 
retained by the vendor out of the same varg. 
It is to be noticed that the measurement of 
the area conveyed is not to be found in the 
document. 

7. The suit property is classified in 
the revenue records as cies and is de- 
scribed as a burial ground. According to 
paragraph-(2) of Standing Order No. 15 of 
the Standing Orders of the Board of Revenue, 
Government of Madras, ‘Poramboke’ is a land 
prima facie not available for assignment. 
Under paragraph-5 of the same Standing 
Order, it is provided that only land the as- 
signment of which is unobjectionable shall be 
assigned. The lands acquired for communal 
purposes shall not be assigned. Grazing 
pound porambokes shall not be assigned un- 
ess there is sufficient grazing ground avail- 
able to the cattle at the rate of one acre of 
pasture per head of cattle. Tank-bed lands 
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should on no account be a: without 
consulting the appropriate technical officer. 
Lands close to village sites which are likely 
to be required for communal purposes or pro- 
vision of house-sites should not be assigned. 
Applications for assignment of lands with 
dense and valuable forest growth should be 
rejected. Under clause (ii) to Paragraph (8) 
of the same Standing Order, the Collector is 
empowered to order transfer of poramboke 
from one head to another or to assessed waste. 
Under Paragraph (88) of the same Stand- 
ing Order, it is stated that the grant of any 
land registered as poramboke is prima facie 
objectionable and that applications for grant 
of such land shall not be entertained by the 
Village Officers or Revenue Inspectors but 
may be received by Tahsildars. A special 
procedure is prescribed for grant of such land 
and there must be a publication of the pro- 
posal to assign it. Therafter, the Tahsildar 
should obtain the orders of the Collector to 
transfer it to the head of Assessed Land. 
Therafter, if the Collector sanctions the trans- 
fer, the Tahsildar then should deal with the 
land in the manner prescribed for an Assess- 
ed Land. In the present case there was 
such a publication and the objections filed in 
respect of the proposed road in the svit pro- 
perty were considered before the impugned 
order was passed by the Deputy Commis- 
sioner. The contention of Mr. Holla, learn- 
ed counsel appearing for the appellant, is that 
the fact that the suit land is described as 
poramboke does not show that it belon 

to the Government but that it indicates only 
the fact that the suit property is being used 
for communal purposes viz,, as buria] ground 
of the Roman Catholic community. Hence, 
according to him, it does not negative the 
title of the plaintiff to the suit property. He 
has relied upon the decisions in Secy. of State 
for India In Council v, Raghunatha Tatha- 
chariar (LR 388 Mad (108) = (AIR 
1916 Mad 1085) and Venkataramam 
v. Secy. of State (AIR 1988 Mad 565). 
In ILR 38 Mad 108 = (AIR 1916 Mad 1085), 
‘a grant of land by the Government of a 
whole village consisted of a certain spcified 
area ‘besides poramboke’. It was held that 
the grant confers on the grantee a right to 
all the unassessed waste land in the village 
including the land between a river bed and 
the high flood bank of the river though it may 
not operate to give communal property such 
as burying grounds, temples sites etc., to 
the grantee. It was observed that the word 
‘Poramboke’ is loosely used in many senses 
and that whatever land which does not yield 
revenue to Government is usually known as 
poramboke, though several kinds cf lands 
may be included in it. In Ballabh Das v. 
Nur Mohammad (AIR 1986 PC 88), it was 
held that when a land is described in the 
Khasra as qabristan or graveyard, this prima 
facie at all events means that the land is a 
graveyard in the sense known to the Moho- 


medan Jaw. It was held that wkere the 
khasra’ itself is the instrument which confers 
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or emoodies the right and there is no other 
document which creates title, the khasra and 
the map are not merely ‘historical materials’ 
in the sense in which that phrase is used in 
57 Ind App 86 = (AIR 1980 PC 91), but 
fall within the phrase ‘instruments of title or 
otherwise the direct foundation of rights.’ In 
AIR 1938 Mad 565, the question was whe- 
ther a tank situate in a village which was 
granted to a zamindar belongs to the zamindar 
or to the Government, The tank was within 
the territorial boundaries of the zamindar’s 
village and the Government during a period 
of over a century never exercised any acts 
of ownership over the tank. In the Survey 
and Settlement register the tank was describ- 
ed as ‘poramboke’. Fcllowing the decision 
of the Privy Council in 62 Ind App. 166 = 
(ATR 1935 PC 115), it was held that merely 
because in fixing the peishkush certain pro- 
perties were excluded, it cannot be considered 
as having been excluded from the grant. It 
was further held that merely because a tank 
is called a village tank, it cannot be said that 
the villagers necessarily own it. It was ob- 
served that the word ‘poramboke’ is used 
in several senses and that though it includes 
communal property, it cannot be said that it 
connotes no other kind of property. The 
learned Additional Government Pleader, has 
relied upon the decision in Venkatarama Sivan 
v. Sezy, of State (AIR 1919 Mad 765). In that 
case the deed of o of a whole inam vill- 
age recited that the grant was of the entire 
illage on sarvamaniyam ‘besides poramboke’. 
It was held that the words ‘besides poram- 
boke’ should be construed as excluding burn- 
ing and burial grounds and other portions 
required for communal purposes. The deci- 
sion in ILR 88 Mad 108 = (AIR 1916 Mad 
1085), was distinguished, As regards burial 
and burnin ound porambokes and public 
road porambokes, it was held thet the legal 
ownership of the Government is of a different 
character from its legal ownership of culti- 
vable waste lands in raiyatwari villages, but 
that both kinds of lands are the subject of 
the Government’s legal ownership. It was 
further held that the legal right has all alon 
been in the Government in respect of suc 
communal land for the sake of convenience 
as the custodian of the rights of the public 
and it could not assign those rights to the 
inamdar without a violation of its trust to 
the community to preserve the land for com- 
muna] use and that it could not be assumed 
without clear proof that the Government in- 
tentionally committed a violation of the trust. 
Ex. B-I is the objection statement filed by 
the parish Priest on behalf of the plaintiff ob- 
jecting to the proposal of defendant-2, Ext. 
B-2 is the statement made by him recorded 
by the Tahsildar. In both of them the suit 
property is referred as Catholic burial ground. 
In Ex. B-10 which is a lease deed granted 
by the plaintiff in respect of a neighbouring 
property belonging to the plaintiff viz. S. 
No. 57/1, the suit property is referred to as 
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Poramboke. Under Section 2 (1) of the 
Madras Land Encroachment Act, 1905, it is 
stated that all public roads, streets etc., and 
all lands wherever situated except those of 
the persons including a wargdar in South 
Canara or in any way subject to the payment 
of land revenue direct to the Government 
or of any other registered holder of land 
in proprietary right etc., are declared to be 
the property of Government except as other- 
wise provided by any law for the time being 
in force subject always to all the rights of 
way and other public rights and to the natu- 
tal and easementary rights of other land 
owners and to all customary rights legally 
subsisting. ISN 

8, It is also the case of the plaintiff 
according to the plaint that the suit pro- 
perty was being used as a burial ground ever 
since its purchase, i. e. since 1869, and that 
there was a remission of the assessment pay- 
able to the Government in the year 1900 on 
that account, Hence, prima facie the suit pro- 
pe must be considered to be the property 
of the Government though it may be subject 
to the rights of a section of the public for 
whose use it is meant as a burial ground, It 
is in this background that the question whe- 
ther the plaintiff has made out its title to 
the suit property has to be examined, 


9. The survey settlement took place 
only in the year 1904 as evidenced by Ex. 
B-4, the Survey Settlement Register. Hence, 
the description of the suit property in Ex, 


A-3 or A-7 is not with reference to its survey 


number, It is, therefore, necessary to deter- 
mine whether the boundaries of the suit pro- 

erty as described in Ex. A-3 ay with the 
boundaries of the suit property bearing S. 
No, 57/12 and S. No. 57/6, which together 
are alleged to constitute the plaintiffs pro- 

erty conveyed under Ex. A-3. The western 

oundary in Ex, A-3 is stated to be the wall 
of the plot in the possession of Basthu 
Kamthi. P. W. 2 Francis Pinto, is a near 
relative of Basthu Kamthi and is 81 years of 
age. He stated in his evidence that Juam 
Souza was the son of Bosthu Kamthi, He also 
stated that the property of Bosthu Kamthi 
went to Gabrial Souza. The western boun- 
dary of the property alleged to have been 
conveyed under Ex. A-3, according to the 
Commissioners map, is S. No. 57 /8. Ex. B-4 
shows that the pattadar of this property is 
John Souza or fuam Souza. This contradicts 
the evidence of P, W. 2. It cannot, therefore, 
be said that the western boundary as shown 
in Ex. A-3 has been shown to tally with the 
western boundary of the property conveyed 
to the plaintiff, as it stood in 1904. The 
southern boundary of the property conveyed 
to the plaintiff under Ex. A-3, as descri ed 
in Ex. A-3, is the property ies to Vai- 
kunta Prabhu having been purchased by him 
in a court sale. According to Ex. B-4, the 
Southern Boundary of the property conveyed 
to the plaintiff under Ex, A-3 consists of 
S. No. 61/4 and part of S. No. 61/2. Both 
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these lands stand in the patta of Vaikunta 
Prabhu. This entry would indicate that Vai- 
kunta Prabhu was the owner of these lands 
in the year 1904. But, according to the 
plaintiff's own case, these two lands as well 
as S. No. 61/1 dnd 61/8 had been by that 
time purchased by the plaintiff and the 
plaintiff had become the owner of the same. 
The relevant documents relating to the pur- 
chase of these lands by the plaintiff are 
Exs. A-4, A-5 and A-6. Ex. A-4 is a sale deed 
dated 18-12-1882 under which one Bhima 
Rao residing in Shimoga, has sold the pro- 
perty bearing Muli No, 48 in favour of Rama 
Rao resident of Mangalore. The recitals in 
the documents show that Nelkai Thimmap- 
paiah had executed a mortgage deed in favour 
of the father of the vendor and that the 
vendor had filed the suit No. 428 of 1877 in 
the Court of the Munsiff, Mangalore, and 
that the vendor had purchased the same in 
execution of his decree on 18-9-1880. lo 
boundaries of the property sold thereunder 
are mentioned in Ex. A-4, Thereafter, on 
19-1-1889 Rama Rao sold the property pur- 
chased by him under Ex. A-4 to Salwador 
Saladan under Ex. A-5, the sale deed of the 
above date, This document gives the bounda- 
ries of the property sold. The Eastern boun- 
dary is the government road, the northern 
boundary is stated to consist of four proper- 
Hes a voni, the plot belonging to Juje Souza, 
the plot belonging to Bosthu Souza and the 
plot belonging to Church. Thereafter, under 
Ex. A-6 on 21-7-1890 Salwadors Saladan sold 
the property purchased by him under Ex, A-5 
to the plaintiff-Church. No boundaries of 
the property sold under this document are 
mentioned. It is-not disputed that the property 
purchased by the plaintiff under A-6 consists 
of S. Nos. 61/1, 61/2, 61/3 and 61/4. Hence, 
according to the plaintiffs own case, the 
plaintiff had become the owner of S. Nos. 
61/2 and 61/4 in the year 1890 itself. But 
according to Ex. B-4. Vaikunta Prabhu is 
shown as Pattadar of these two lands in the 
year 1904. It is, therefore, doubtful whether 
the southern boundary of the property con- 
veyed under Ex. A-3 is the present S. No. 
61/4 and part of S. No. 61/2, since there 
is no evidence to show that Vaikunta Prabhu 
was the owner of S. Nos. 61/2 and 61/4 on 
the date of Ex. A-3, 


10. In order to establish the identity 
of the northern property, the plaintiff relies 
on Exs. A-7 and A-8. Ex. A-7 is a partition 
deed dated 31-5-1889. The parties to that 
deed are Juje Michal Souza son of Anthony 
Kamthi alias Souza, the widow of Anthony 
Kamthi and the younger son of Anthony 
Kamthi, namely, Bernard. The first three 
items of the properties described as being 
available for partition are of a different vill. 
age, The fourth item is described as Muli 

o. 26 of Bolur village standing in the 
varg of Sali Prabhu bearing assessment of 
Rs. 7-8-1 and excluding the property left 
to the Church by their elders bearing assess- 
ment of Rs. 2-4-0, which has to be paid by 
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the Church to the parties to the document. 
The property under this item is described as 
consisting of partly mulgeni prope and 
partly in their own possession. There is 
no description of the property left to the 
church in this part of the document except as 
stated above. Later on in the document the 
description of the properties which ‘ell to 
the share of Bernard are given with their 
boundaries. They are items 10 and 11, The 
boundaries of the property allotted under 
item No. 10 are given as East: Government 
Road, South the plot of Urva Church and 
wall, West: wall of the Jand belonging to 
Bosthu Kamthi, and North: the wall and 
plot of Sale Kamthi. Item No. 11, which 
also fell to the share of Bernard, is showa 
as being bounded on the east by th2 wall 
of the land belonging to Bosthu Kamthi and 
the Church, on the south the wall of the 
church plot, on the west voni and on the 
north, the wall of the church. It is stated 
that it is a mulgeni property in the enjoyment 
of Juje Kamthi. The mulgeni right and the 
Muli right in respect of this property is al- 
lotted to Bernard. The other properties al- 
jotted to Bernard’s share are of a different 
village, Under item-14 it is stated that out 
of item-10 allotted to the share of Bernard, 
his mother is entitled to enjoy a portion of 
it for her life time and thereafter it must 
go to Bernard, There is also recital in the 
ocument to the effect that the elcer son 
must collect Rs. 2-4-0 in respect of the pro- 
perty shown as having been left as. the pro- 
perty of the Church and should pay tke same 
to the Government. Ex. A-8 is the will 
executed by Bernard on 25-8-1939 bequeath- 
ing his properties. While describing the pro- 
perties owned by him he has stated in that 
will that according to the settlement deed of 
31-5-1889 he got to his share the property 
bearing S. No. 57/5, being the mvli pro- 
perty, and the properties bearing S, Nos. 
57/9 and 57/10, being the mulgeni proper- 
ties. The boundaries of these. properties are 
not mentioned in the will. According to the 
entries in Ex. B-4 the pattadar ofS. No. 57/5 
is Joseph Miche] Souza alias Juje Mingal 
Souza. The pattadar of S. No. 57/9 is also 
the same pon In respect of S. No. 57/10 
the Pattadar is also the same person but the 
mulagenidar is shown -as Joseph alias Juje. 
Though in Ex. A-8 S, No. 57/9 is a.so des- 
cribed as being in the enjoyment of mul- 
genidar in Ex. B-4 it is shown as if in the 
enjoyment of the Pattadar himself. 


Ii. The case of the plaintiff is that 
item 10 allotted to the share of Bernar 
became later to be indicated as S. No. 57/5 
at the time of survey settlement and is so 
found in Ex. B-4. Since admittedly, accord- 
ing to the sketch of the Commissioner, S. No. 
57/5 forms the northern boundary of S. No. 
57/6 as well as S. No. 57/12 it is urged that 
the property conveyed under Ex, A-3 is the 
property which lies to the south of S. No. 
57/5, i. e. the property now indicated by 
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S. No. 57/6 and the S. No, 57/12 put toge- 
ther. Mr. Holla relies on the southern 
boundary of item-10 mentioned in Ex. A-7. 
On the other hand, it is contended on behalf 
of respondent-1 that the statement of bounda- 
ries in Ex, A-7 is not admissible in evidence 
either under Sections 11 or 18 or Section 82 
(8) of the Evidence Act. 


12. Mr. Holla has relied upon the 
decisions in Ningawa v. Bharmappa ({1899) 
ILR 23 Bom 63), Ketabuddin v. Nafar 
Chandra (AIR 1927 Cal 230), Trimbak v. 
Ganesh (AIR 1923 Nag 22) and in Tika Ram 
v. Moti Lal, (AIR 1980 All 299) in support 
of his contention that the statement of boun- 
daries in a document between strangers is 
admissible in evidence in order to establish 
the identity of the property, In AIR 1927 
Cal 250 the owners of the lands were exa- 
mined and the statements as to boundaries 
were considered as corroborative evidence. 
In AIR 1923 Nag 22, the admission purports 
to be under Section 32 (2) of the Evidence 
Act. But the persons connected with the 
document were alive and were examined as 
witnesses. Jt cannot, therefore, be said to be 
a decision under Section 82 of the Evidence 
Act, In AIR 1980 All 299, the statement as 
to boundaries were held not admissible under 
Section 32 (3), but were held to be admis- 
sible under Section 18 (b) of the Evidence 
Act. The decision in ILR 23 Bom 68 no 
doubt supports him. In that decision, as the 
son of the person who executed the ducu- 
ment was examined it was held that it con- 
stituted independent evidence and admitted 
on that ground. But in AIR 1927 Cal 918 
(Sm. Kumuda Kumari Dasi v. Dilsook Roy) 
it was held that the recitals as to bounda- 
ries of lands other than those in suit con- 
tained in documents between third parties 
who are strangers to the suit are not admis- 
sible and cannot be relied upon in evidence, 
relying on the decision in AIR 1926 Cal 
948. The calcutta decisions are not uniform. 


13. The Full Bench of the Patna 
High Court in Soney Lall Jha v. Darbdeo 
Narain Singh (AIR 1935 Pat 167 (FB)), has 
held that Section 11 of the Evidence Act 
has no application in determining the question 
as to whether the recitals as regar the 
boundaries in documents between strangers 
are admissible. It was held that, two con- 
ditions must be satisfied before a statement 
is admissible under Section 32 (8) of the 
Evidence Act; firstly, that it must be a state- 
ment of a relevant fact and secondly, it must 
be a statement against the proprietary inte- 
rest of the person making it. With regard 
to what constitutes a statement of a relevant 
fact, it was observed as follows: 


“A fact to be relevant or the method of 
proof to come within any particular section 
in my judgment must be or do so prima 
facie. Its relevancy must not and. cannot de- 
pend upon the proof of other facts and it 
cannot be such a matter capable of more 
than one interpretation.” 
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the definition of that word in the Registra- 
tion Act cannot be, as held in that case, ap- 


plied to such a document, (and I respectfully . 


agree with the view taken in that case on 
these points) is there any reason why—#in 
cases where registration is not necessary—it 
should be omitted to be taken into considera- 
tion and why an oral agreement of lease 
not spelt out of it as long as the other con- 
dition in regard to delivery of possession is 
found to have been complied with? There 
seems to be no justification, in my opinion, 
for the view that a document like a kabuliyat 
cannot be looked at for that purpose. It con- 
tains an admission or an acknowledgment b 


the person attempted to be made liable an 
should þe the very __ best evi- 
dence that one can possibly have 
as to the oral agreement of lease parti- 


cularly when it is well known that these 
documents usually come into existence only 
after agreements between lessors and lessees 
are arrived at and the terms of the tenancy 
are settled. In such cases oral agreements 
of lease could be easily spelt out of such 
kabuliyats and I do not know of any bar 
that could prevent a Court from looking into 
such a document for this purpose.” 

I respectfully agree with the reasoning and 
the conclusion stated therein. So, this docu- 
ment Ext. A-1 is admissible to prove the oral 
agreement. As to the other condition regard- 
ing delivery of possession, it is not necessary 
that delivery of possession must be physical 
at the time of the agreement. The delivery 
of constructive possession is quite sufficient. 
In this case the lessee was already in pos- 
session. The earlier arrangement was for 
him to pay Rs. 15/- per month. Under the 
fresh agreement he agreed to pay Rs. 30/- 
and continued in possession, This amounts 
to a delivery of constructive possession suffi- 
cient for the purpose of Section 107. Ip 
this view it is possible to look into Ext, A-1 
to find out the date of the commencement 
of the tenancy. Tenancy commenced from 
10-6-1959. Notice Ext. A-2 required him to 
surrender by 10-2-1970 which will be the 
end of the month of the tenancy. Therefore, 
Ext. A-2 constitutes a valid termination of 
the tenancy and the tenancy terminated on 
10-2-1970. The decree for eviction has only 
to be confirmed. 


3. One other contention relates to 
the value of improvements. The learned 
Judge rightly negatived the claim relying on 
Section 108 of the Transfer of Property Act. 
The learned counsel referred to Kerala Act 
29 of 1958 and claimed that he is entitled to 
value of improvements. That Act applies 
only to improvements effected on land 
which is leased out or which is in the pos- 
session of another under any other arrange- 
ment referred to in that Act. Improvements 
in shop rooms or other buildings do not 
come under the provisions of that Act. A 
similar question arose for decision in Cha- 
thukutty v. Kunhappan (AIR 1927 Mad 776). 
In that case the 
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under Act 1 of 1900 was considered by the 
Madras High Court and the claim for im- 
provements in a shop room was negatived on 
the ground that the Act will not apply. 
respectfully agree with the decision in that 
case and following that I hold that the de- 
fendant is not entitled to any value of im- 
provements. 
l : In the result, the second appeal 
fails. It is dismissed with costs. 

Appeal dismissed. 


AIR 1976 KERALA 49 
G. BALAGANGADHARAN NAIR, J. 
Padmanabhan Gangadharan, Appellant v. 
Mathevan Gangadharan, Respondent. 
Second Appeal No. 189 of 1972. D/- 
31-7-1974", l 
(A) Torts — Malicious prosecution — 


Suit for damages — Presumption of malice 
minig — QOnus of rebuttal is on the defen- 
ant. 


In a suit for damages for malicious pro- 
secution the wilful behaviour of lodging of 
a false complaint raises a presumption of exi- 
stence of malice. 

Held, on facts, that the circumstances in 
which the defendant secured issuance of 
warrant for arrest against the plaintiff with- 
out any rational basis and his subsequent 
withdrawal of the complaint raised the -pre- 
sumption of malice and when the defendant 
ailed in rebutting the presumption he was 
liable to pay damages to the plaintiff. 1965 
Ker LT 1054, Relied on. Case jaw discussed. 

(Para 7) 
Cases Referred: Chronological Paras 
AIR 1969 Pat 102 = 1968 BLJR 441 6 
1965 Ker LT 1054 4, 6 
AIR 1960 Orissa 29 = 25 Cut LT 366 6 
AIR 1958 Pat 329 = 1957 BLJR 546 6 
AIR 1948 Pat 167 6 


ser tal Oudh 116 = 1946 Oudh WN 
: 6 
AIR 1988 Pat 529 = 19 Pat LT 889 6 
AIR 1929 All 265 = 116 Ind Cas 852 6 
AIR 1926 PC 46 = 80 Cal WN 866 6 


K, Sreedharan, for Appellant; K. Sudha- 
karan and K. K. Babu, for Respondent. 

JUDGMENT:— Appellant was the de- 
fendant in a suit for malicious prosecution. 

2 Plaintiff and defendant are doing 
business in adjacent rooms at Kilimanoor 
Junction. On 14-6-1963 the defendant pre- 
ferred a complaint C. C, 125 of 1963 (Ext. 
Pl) in the S. D. M. Court, Attingal against 
the plaintiff for the offences under Sec- 
tions 114, 506 (ii), 427 and 379, I. P. C. The 
substance of the complaint was that the pre- 
vious night (13-6-1963) at about 9 o’clock, 
the plaintiff and others formed into an un- 
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lawful assembly armed with lethal weapons 
like choppars, sticks, daggers etc, trespassed 
on his property, destroyed the southern wall 
of his shop which touched the plaintiffs shop, 
in order to put a door, and cut off the rafters 
and at the approach of the defendant the 
plaintiff rushed at him with a dagger, that 
the defendant ran off and escaped and that 
he also intimidated him shouting abuses and 
threatening to kill him. The motive alleged 
was that the plaintiff was disappointed at the 
defendant’s conduct in purchasing the pro- 
perty at a price higher than he was prepared to 
offer, The Magistrate took the complaint on 
file for offences under Sections 879, 427 and 
806 (ii) and issued a bailable warrant for 
the penr peer was a prayer for warrant 
in the complaint. The plaintiff was granted 
bai] by the police and later he appeared in 
court on 28-86-1968 and took bail. After four 
hearings, on 19-8-1968 the defendant filed 
an application Ext. D4 that as he had filed 
a Civil suit for damages and other reliefs in 
respect of the property and as his witnesses 
to the occurrence had turned hostile and 
he has no other witness the case might be 
closed at that stage. He also gave a deposi- 
tion (Ext, D5) to that effect. e same day 
the Magistrate passed the order Ext, P2, dis- 
charged the plaintiff under Section 253 (2), 
Criminal Procedure Code, finding that the 
complaint was groundless. Thereafter the 
plaintiff brought this suit for damages for 
malicious prosecution . claiming Rs, 3,800/- 
made up of Rs. 300/- for obtaining tai] and 
for defending the ony Rs. 1,000/- for 
mental and bodily suffering, Rs. 800/-. for 
loss of business and Rs. 1,500/- for loss of 
reputation, 


3. The defendant resisted the sut 
contending that there was reasonable and 
probable cause for.the complaint, that he act- 
edin good faith and was not actuated by 
malice or ill-will and that the plaintiff has 
suffered no damages. 


4, Both the courts below held follow- 
ing Appukuttan v. Makkappan, 1965 Ker LT 
1054, that if a man acts on his personel know- 
ledge, then the fact that the complairt was a 
false one will raise a presumption that there 
was absence of reasonable and ‘probable cause 
and that malice existed, unless it was shown 
that his memory was defective or that there 
was some valid ground for misapprehension. 
In this view they held that the burden of 
rebutting this ata a lay on the defen- 
dant abd that as he had not discharged it, 
by giving any evidence, he was Hable. On 
the quantum of damages the ‘trial Court fixed 
Rs. 100/- towards defending the prosecution 
and Rs. 100/- on account of menta? agony. 
Tt gave the plaintiff a decree for Rs. 200/- 
with interest at 6% per annum from date of 
suit and proportionate costs. ‘This decree 
was confi by the lower appellate court 
which dismissed the appeal by the defendant, 
directing both sides to- suffer eC 
plaintiff had also filed ‘a -memorańdum 
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cross-objections, claiming Rs. 1000/- more 
towards damages and the full costs of the trial 


Court. This was filed out of time and the 
court dismissed both the application to con- 
done the delay. and memorandum of cross- 
objections. 

BS Defendant challenges the decree 
of the court below, while the plaintiff has 
filed a memorandum of cross-objections, mak- 
ing the same claim as before the lower 
appellate court. 

` 6. The principal argument in support 
of the appeal was that the courts below er- 
roneously assumed that because the complaint 
was laid on facts which occurred within the 
defendant’s personal knowledge and the plain- 
tiff was discharged finding the complaint to 
be groundless, there -was a presumption in 
favour of the plaintiff, that the prosecution 
was without reasonable and probable cause 
and’ actuated by malice, Counsel for the ap- 
pellant also said that the above view express- 
ed in 1965 Ker LT 1054 on which the courts 
below have relied had not been shared by 
any other decision of this Court and should 
not therefore be followed or it should ‘be re- 
considered by a bench. But the question in 
the form in which it arose did not fall to be 


considered in any of the subse- 
quent decisions quoted before me 
and no case was cited in which 


it was dissented from. It is also worth notin 
that in certain other courts a similar view ha 
been taken. In Mohammad Daud Khan v. 
Jai Lal ATR 1929 All 265, it was held that 
after the decision in Lalbhaddar v. Sadri 
Sah, ATR 1926 PC 46, the plaintiff in an 
acticn for malicious prosecution had no Jon- 
ger to prove that he was innocent and that 
when that burden is removed from him, the 
evidence will have to be examined from a 
different point of view. The learned Judge 
proceeded to observe: 

“When the plaintiff has been acquitted, 
there would be a presumption of want of re- 
asonable and probable cause in an occurrence 
when there was no scope for surmise and the 
evidence was given by the defendant of what 
he actually saw.’ For what the defendant did 
not see himself, there may be a reasonable 
and probable cause of suspecting the plaintiffs 
complici Unless the plaintiff 
is called upon to prove his innocence, the 
only way he can prove want of reasonable 
ef probable cause would be by poring out. 
that the defendant alleged that he actually: 
saw the plaintiff committing the offence and 
yet this was not believed by the criminal 

aurt.” 


AIR 


In Vilayati Begam v. Nawal Kishore, 
1947 Oudh 116, it was held that, 


- “The amount and nature of evidence re- 
quired to discharge the initial burden depends 
upon the facts and circumstances of each 
case. If a man acts on his own knowledge 
then the fact that the complaint was a false 
one will raise a presumption that there was 
absence of reasonable and probable. cause 


Epot 
: rta 
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and that malice existed, unless it is shown 
that his memory was defective or that there 
was some valid ground for a misapprehen- 
Sion. 

Appukuttan v. Makkappan, 1965 Ker LT 
1054, followed Taharat Karim v. Malik Abdul 
Khaliq, A. I. R. 1988 Pat 529, Darsan Pande 
vV: Ghaghu Pande, AIR 1948 Pat 167, Nagen- 
dra Kumar v. Etwari Sahu, AIR 1958 Pat 
$29, and Gobind Chandra v. Upendra Padhi, 
AIR 1960 Orissa 29, A similar view has been 
taken in a later case Satdeo Prasad v. Ram 
Narayan, AIR 1969 Pat 102. The appel- 
lant’s contention that 1965 Ker LT 1054 stri- 
kes a lone note or is at variance with the 
prevailing view in this court is therefore 
without merit, 


7. It is however needless to pursue 
this enquiry as on evidence I am satisfied 
that the conclusion of the courts below is 
right. That the plaintiff was prosecuted and 
that the prosecution ended in his favour ad- 
mit of no doubt. The complaint charged the 

laintiff with serious offences. The defen- 
ant had no reason to believe that the plain- 
tiff would abscond and yet he sought and 
obtained a warrant for his arrest, while in the 
normal course a summons alone would have 
issued. en the case came up for evidence, 
the defendant gave none. An accused, even 
in such a grave offence as murder, could be 
convicted on the uncorroborated testimony of 
a nee witness and yet the defendant shunn- 
e e witness box and did not swear in 
Sopon of his complaint, In the compla- 
int he had cited some witnesses andhe had 
also stated that he would produce a further 
list of witnesses at the hearing of the case. 
But he did not produce any list and what we 
find is that on 19-8-1963 he filed the ap- 
plication Ext, D4 seeking to close the case 
at that stage. One of the grounds stated in 
Ext. D4 is that the witness to the occurrence 
had turned hostile—obviously the witness in 
the list fled with the complaint—and that 
he has no further witnesses, which is diffe- 
rent from what he stated in the complaint. 
He gave no opportunity to the court to find 
out for itself whether any witness was in fact 
hostile. Yet another ground. stated is that a 
mahazar had been prepared and that he had 
filed a suit for reliefs in respect of the pro- 
perty and for damages. It appears to me that 
this—the complaint and the preparation of 
a mahazar as a prelude to a civil action was 
the real motive and not the prosecution of 
the offender successfully in the criminal 
court, That being so malice stands proved. 
Apart from the above circumstances, there 
is the plaintiff's evidence that he was in- 
nocent and that the criminal prosecution was 
taken against him without any reasonable and 
probable cause. Yet the defendant has not 
called any witness—apart from examining 
‘himself—to show that there was at least some 
basis to his complaint. Counsel for the ap- 
pellant however submitted that the mahazar 
Ext. D5 would lend some support to the 
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complaint and establish bis bona fides. But 
the value of the mahazar is little, for it had 
not been put in evidence in the criminal 
court and none has been examined in the suit 
to prove it} And further a mahazar would 
not prove offences—if it would, one wonders 
why it was not proved in the criminal case 
and the prosecution continued. It also pur- 
ports to have been prepared two weeks after 
the alleged incident. On a consideration of 

l circumstances including the evidence of 
the plaintiff and the absence of any credible 
evidence on the part of the defendant and 

e real object of the criminal case I am 
satisfied that the prosecution was launched 
without any reasonable and probable cause 
and that it was malicious, 

8. The respondents memorandum ot 
cross-objections was dismissed by the court 
below, after dismissing the application for 
condoning the delay in filing it. There is 
absolutely no bona fides in the ground put 
forward for condoning delay and the dis- 
missal of the memorandum by the court be- 
low was right. 

; In the result, the judgments and 
decrees of the courts below are confirmed 
and the appeal and memorandum of cross- 
objections are both dismissed with costs. 

Appeal dismissed. 
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GEORGE VADAKKEL, J. 
Kadalaya Manakkal Moorthi Naraya- 
nan Nambudiripad, Petitioner v. State of 
Kerala and others, Respondents. 
Original Petan. No. 1057 of 1971, D/- 
22-7-1974. 


(A) Thirappuvaram Payment (Aboli- 


tion) Act (19 of 1969), Sections 25 
(2), 2 (f) — Arrears of thiruppuva- 
ram deemed fully discharged — Provis‘on 


if and how far not violative of Art. 19 (1) (f), 
Constitution of India— (Constitution of India, 
Articles 19 (1) (f), (5) and 31-A). 

The definition of Thiruppuvaram in Sec- 
tion 2 (f) shows that the right ofthe thirup- 
puholder is based on an ‘obligation of the 
government to ‘make payment’ and in dis- 
charge of this obligation the thiruppuholder 
is made entitled to recover revenue or tax 
from the landholder. This right is one for 
money and is therefore property coming with- 
in Article 19 (1) ( Constitution. It fol- 
lows that Section 25 (2) (providing for ar- 
rears of Thiruppuvaram to be deemed fully 
discharged) is not saved by Article 31-A Con- 
stitution (protecting extinguishment ete, 
of rights in estate only). 

When no material is available to justify 
the restriction introduced by Section 25 (2) or 
to establish it to be a reasonable one on 
the right under Article 19 (1) ($ it is 
clear the State has failed to discharge its 
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onus to show the section to be saved by 
Article 19 (5) Constitution. Thus the section 
is unconstitutional. AIR 1971 Ker 98 (FB), 
AIR 1972 SC 2097, AIR 1954 SC 728 and 
AIR 1964 SC 925, Followed; (1929) 19 Trav 
LJ 345, Referred. (Paras 4, 6, 8 and 9) 


Cases Referred: Chronological Paras 
AIR 1972 SC 2097 = 1972 Ker LT 353 5 
AIR 1971 Ker 98 = 1970 Ker LT 659 

(EB) 5 
AIR 1964 SC 925 = (1964) 5 SCR 975 7 
AIR 1954 SC 728 = 1955 SCR 707 7 
AIR 1952 SC 252 = ILR 31 Pat 565 5 


(1929) 19 Trav LJ 345 
T. R. Govinda Warriyar and K. Ram- 


kumar, for Petitioner; Govt. Pleader, for 
Respondents. 
ORDER:— Petitioner is the karnavan 


of an Illom, andis the hereditary trustee of 
the several devaswoms mentioned in para- 
graph 2 of the petition. Respondents Nos. 3 
to 24 filed petitions invoking the provisions 
of Section 25 (2) of the Thiruppuvaram Pay- 
ment (Abolition) Act, 1969 (for short, the 
Act). Along with these petitions they have 
also deposited amounts equal to arrears of 
thiruppuvaram due from them in respect of 
one year: In this manner, these respondents, 
seek to get full discharge of their liability 
for arrears of thiruppuvaram which have ac- 
crued due prior to 1-1-1970 on which date 
the Act came into force as per notification 
S. R. O. No. 12/1970 dated 1-1-1970 issued 
under Section 1 (8) of the Act, and published 
in the Kerala Gazette Extraordinary dated 
1-1-1970. The discharge sought for is as 
against the petitioner. in some instances in 
his capacity as [llom karnavan, and in others 
on his capacity as hereditary trustee of one 
or the other of the devaswoms. Petitioner 
challenges the constitutional validity of Sec- 
tion 25 (2) of the Act, and prays for striking 
down that provision as ultra vires and void. 
He also prays for quashing the proceedings 
in the several petitions filed by respondent 
No, 3 onwards. 

2. By order on C. M. P. No. 3710 
of 1971 the petitioner's application to implead 
respondents Nos. 8 to 24 in a representative 
capacity has been allowed. However, none 
has come forward to oppose this petition. 
Even respondents Nos. 3 to 24 have not en- 
tered appearance. The lst respondent State 
has entered appearance through the learned 
Government counsel, but has not filed any 
counter-affidavit, The 2nd respondent is the 
learned Munsiff, Kottarakara, before whom 
the several applications under Section 25 (7 
of the Act are pending. 


8. Tt is the contention, of the peti- 
tioner that Section 25 (2) of the Act is viola- 
tive of article 19 (1) (f) and article 31 of the 
Constitution and that it is not protected by 
article 19 (5) nor by article 31-A. This is 
the only point that arises for consideration in 
this case. 

4, Section 25 of the Act reads: 
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“25. Arrears of Thiruppuvaram— (1) 
Notwithstanding anything to the contrary 
contained in this Act, all arrears of Thiruppu- 
varam which accrued due before the appoint- 
ed day and remain unpaid to the Thirup- 
puholders on that day shall be recoverable by 
or on behalf of the Thiruppuholders in the 
same manner as they were recoverable im- 
mediately before the appointed day. 

_ (2) Notwithstanding anything contained 
in sub-section (1) or in any judgment, decree 
or order of any court, all such arrears as are 
referred to in that sub-section shall be deem- 
ed to be u discharged by payment to the 
Thiruppuholder within one year from the ap- 
pointed day of an amount equal to the ar- 
rears for one pa immediately preceding 
the appointed day or the actual amount in 
a whichever be less.” 
iruppuvaram is defined in Section 2 
the Act as follows: se 
f) “Thiruppuvaram” means an assign- 
ment of the whole or a specific portion of 
the revenue payable to the Government by 
the holder of a specified land in favour of a 
person called the Thiruppuholder in lieu of 
any payment which the Government were 
under an obligation to make to such person 
and entered as Thiruppuvaram in the revenue 
accounts and includes sums payable to the 
Thiruppuholder directly by the Government 
consequent on—- 

(i) the omission to enter in the Land 
Revenue Settlement Register of 1086 M. E. 
the assignment in favour of a Thiruppuholder 
of the whole or a portion of the land revenue 
payable by a landholder to the Government; 
or 


(ii) the land revenue fixed as payable 
by a Jandholder at the Land Revenue Settle. 
ment of 1086 M. E. being less than the 
Thiruppuvaram assigned before that settle- 
ment in favour of a Thiruppuholder out of 
the land revenue payable by that Jandholder. 

Explanation——- For the purpose of this 
clause, “revenue accounts” means the ap- 
proved jamabandi accounts and includes the 
settlsment register.” 

From the definition above read it is 
clear that the Thiruppuholder’s right jis to 
the whole or a specitic portion of the revenue 
payable by the landholder to the Govern- 
ment, and that this right is recognised by 
State in lieu of payments due by the Gov- 
ernment to the Thiruppuholder. In the two 
instances referred to in clauses (i) and (ii) of 
Section 2 (f) the right of the Thiruppuholder 
is in respect of sums payable to him directly 
by the Government. In Krishnaru v. Sanka- 
ran {(1929) 19 Trav LJ 345) the nature of the 
right was stated to be: 


“The Government, for reasons which it 
is immaterial to consider and which may vary 
in different cases, grant a part of the tax due 
on a property to a third party.” 

The definition in the Act has given 
statutory recognition to the above statement. 
From the definition it is clear that the right 
of Thiruppuholder is founded on an ‘obliga- 
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tion’ on the part of the Government, to ‘make 
payment’, and that this obligation is discharg- 
ed by conferment on the Thiruppuholder of 
the right to recover whole or portion of 
revenue or tax from the landholder. The 
right is a right for money, and consequently 
is property coming within the purview of 
article 19 (1) (f). 


5. In Narayanan Nair v. State of 
Kerala (1970 Ker LT 659 at p. 696) = (AIR 
1971 Ker 98 (FB) at p. 120) Raman Nayar 
C, J. delivering the majority judgment said 
with reference to an analogous provision, Sec- 
tion 78 of the Kerala Land Reforms Act, 
1964:— 

“But rent in arrear only constitutes a 
debt, and excepting perhaps to the extent to 
which it is a charge on the land, is not an 
interest therein. (See in this connection State 
of Bihar v. Kameshwar Singh AIR 1952 SC 
252). The effect of Section 73 is not merely 
to deprive the landlord of the charge con- 
ferred on him by Section 42 but to wipe off 
the debt itself and this debt not being an 


interest in the land, it seems to us clear that 


the section cannot have the protection of 
article 81A, That protection is afforded only 
in so far as the acquisition, extinguishment 
or modification of rights in an estate are 
concerned.” (underlining by me). 

The Supreme Court on appeal from the 
above decision, in Kunjukutty Sahib v. State 
of Kerala (1972 Ker LT 358 at p. 358) = 
(AIR 1972 SC 2097 at p. 2108) upheld this 
Court’s decision on this point in the follow- 
ing terms:— 

“The liability to pay arrears of rent 
under the impugned Act, assuming the charge 
created by Section 42 is an interest in land, 
is not a right in land: besides the liability be- 


eer 


ing also a personal liability it would clearly 
amount to a debt. Acquisition or extinguish- 


ment of such a personal liability for paymon 
of money cannot be covered by Article 31-A. 
That money cannot be acquired is clear, as 
already pointed out, from the majority view 
of this Court’s decision in Kameshwar Singh’s 
case.” (underlining by me), 


6. In the light of the above princi- 
ples, I am of the view that Section 25 (2) of 
the Act is not saved by article 31A of the 
Constitution. 


re The next point for consideration 
is whether the provision, section 25 (2), im- 
poses only a reasonable restriction on the 
right guaranteed to Thiruppuholders by arti- 
cle 19 (1) (£) of the Constitution, and whe- 
ther the provision is in the interests of the 
general public or for the protection of the in- 
terests of any Scheduled Tribe, In other 
words, whether the sub-section is saved by 
article 19 (5). In relation to the fundamental 
right guaranteéd by article 19 (1) (f) and 
clause (6) of article 19 the Supreme Court 
in Saghir Ahmad v. The State (AIR 1954 SC 
728) said:— 
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“There is undoubtedly a presumption in 
favour of the constitutionality of a legislation, 
But when the enactment on the face of it is 
found to violate a fundamental right guaran- 
teed under article 19 (1) (g) of the Constitu- 
tion, it must be held to be invalid unless 
those who support the legislation can brin 
it within the purview of the exception laid 
down in clause (6) of the article. If the res- 
pondents do not place any materials before 
the Court to establish that the legislation 
comes within the permissible limits of cla ‘se 
(6), it is surely not for the appellants to prove 
negatively that the legislation was not re- 
asonable and was not conducive to the welfare 
of the community”. (Paragraph 23 at p. 738). 
After a discussion of the above case and other 
cases, the Supreme Court reiterated the same 
principle in Khyerbari Tea Co. v. State of 
Assam (AIR 1964 SC 925) where Gajendra- 
padkar J. delivering the leading judgment 
said:— 

“In our opinion, the said decision is a 

clear authority for the proposition that once 
the invasion of the fundamental right under 
Article 19 (1) is proved, the State must justify 
its case under clause (6) which is in the 
nature of an exception to the main provisions 
contained in Article 19 (1).” (paragraph 35 at 
p. 989). 
Sarkar J. in his concurring judgment, suggest- 
ed that the above said roak is not the coe 
rect approach, that there is really no excep- 
tion, that the ‘rea] fundamental right is what 
is left after the restriction has been imposed’, 
and that the citizen alleging violation of his 
fundamental right must establish that the 
restriction is unreasonable. However, the 
matter was not pursued further. The learned 
judge said:— 

“It is not necessary to pursue the matter 
further or to pronounce finally on it now be- 
cause for one thing, the observation in Sag- 
there and for 


This Court in the Full Bench decision 
in Narayanan Nair’s case was of the view that 
the onus lay on the State to justify the pro- 
vision as a reasonable restriction, This is 
what this Court said:— 

If it is necessary to rehabilitate indebt- 
ed tenants by relieving them of their liab?tity 
on account of arrears of rent, that must, 

e any other measure for the relief of in- 
debtedness, be justified in so far as it affects 
the property rights of the landlord as a re- 
asonable restriction in the interests of the 

eneral public within the meaning of clause 
5) of article 19. 


No material has been placed before us 
to show that is so .......... = 

8. The State has not placed any 
materials before me to justify the restriction, 
or to establish that section 25 (2) is a re- 
asonable restriction on the fundamental right 
to acquire, hold and dispose of property. As 
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earlier stated, no counter-affidavit has been 
fied by the State. No arguments were also 
advanced by the learned Government coun- 
sel to sustain Section 25 (2) as coming with- 
in article 19 (5) of the Constitution, though, 
no doubt, he feebly suggested that the Statute 
as a whole is a measure in agrarian reforms, 
and that Section 25 (2) aims at giving relief 
to indebted agriculturists. I am of the view 
that the State has failed to discharge their 
onus to establish that the provision is saved 
by Article 19 (5) of the Constitution. 


9. In view of what is stated above 
I must hold that Section 25 (2) of the Act 
is unconstitutional, and should strike down 
the same on that ground, I do so. The 
petitioner is also entitled to the consequential 
relief prayed for, viz., a declaration that peti- 
tions filed by respondents Nos. 8 to 24 in- 
voking Section 25 a of the Act are not 
maintainable. The 2nd respondent, the learn- 
ed Munsiff, will dispose of these applications 
in the light of what is stated above, after 
examining and satisfying himself as to the 
nature and contents of these applications. The 
original petition is disposed of as indicated 
above. I make no order as to costs. 


Petition allowed. 
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P. GOVINDAN NAIR, C. J. AND 
T. KOCHU THOMMEN, J. 


The State of Kerala and another, Appt 
lants v. K. S. Krishna Kumari and others, 
Respondents. 


Writ Appeals Nos. 111 to 114 and 115 of 
a and O, P. No. 2506 of. 1975, D/- 14-7- 


(A) Constitution of India, Articles 14, 
15 (4) — Classification on basis of economic 
factors and caste/community — Classification 
in determining social and educational back- 
wardness is not violative of Article 14. AIR 
1975 Ker 131, Reversed. 


Poverty or economic standards is a rele- 
vant factor in determining social backwardness 
or even educational backwardness because 
the economic position has a direct nexus to 
social and educational status. | Economic 
backwardness contributes to social backward- 
ness -and prevents educational advancement. 

(Para 18) 


In all cases of classification there will 
be border-line cases. If the classification is 
permissible the fact that it may cause hard- 
ship to a few individuals by itself will not 
make the classification unjust, unfair or ar- 
bitrary or perverse. A social and educational 
backwardness of the castes resulting from 
historical reasons cannot be perpetual and 
fhe caste as a whole cannot be treated as 
socially and educationally backward if a 
‘group of persons in the castes are not so 
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backward. If a group in those castes/ 
communities were able to advance 
socially and educationally and econo- 
mically, to make reservations for them would 
be to deprive the chances of the really, soci- 
ally and educationally backward classes of 
people in those commiunities/castes. AIR 1963 
SC 649 and AIR 1978 SC 980 and AIR 1971 
SC 2303 Rel. on. AIR 1975 SC 568 Ex 
plained. AIR 1975 Ker 181 Reversed. 
(Paras 16, 17, 20) 
Cases Referred: Chronological Paras 
AIR 1975 SC 563 = (1975) 2 SCR 761 18 
AIR 1973 SC 930 = 1973 Lab IC 565 10, 


17, 20 

AIR 1972 SC 1375 = Wer 3 SCR 247 10 
AIR 1971 SC 2303 = (1971) 2 SCR 480 20 
Para Ker 42 = 1967 Ker LJ 266 
12, 


AIR 1964 SC 1823 = (1964) 6 SCR 368 10 
AIR 1964 Ker 316 = 1964 Ker LJ 898 11 
AIR 1963 SC 649 = 1963 Supp (1) SCR 
439 10, 11, 18, 18 
Advocate General, for Appellants; K. P. 
Dandapani, Smt. Sumathy Dandapani, K, 
Chandrasekharan, V. Sivaraman Nair, V. M. 
Nayanar and K. Raveendran, for Respon- 


P. GOVINDAN NAIR C. J:—— The ap- 
peals arise from a common judgment dispos- 
ing of O. P. Nos. 4873, 5006, 5004, 5188 and 
5449 of 1974.* The Original Petitions raise 
the same question that has been dealt with 
in the judgment which gave rise to the ap- 
peals. 

2. The points raised in arguments 
advanced in the Writ Appeals and the Origi- 
nal Petitions by counsel were also common. 
We shall therefore dispose of the Writ Ap- 
peals and the Original Petitions by this com- 
mon judgment. 


3. The facts of the Original Peti- 
tions disposed of by the common judgment 
which is under appeal in the Writ m 
have been stated in paragraphs 1 to 6 of the 
judgment. We shall extract those paragraphs: 

“The petitioners in these Original Peti- 
tions applied for admission to the first M. B. 
B. S. course for the year 1974-75. But they did 
not get admission. The petitioners who be- 
long to communities which are socially and 
educationally backward, question the con- 
stitutionality of the restriction imposed in G. 
O. P. 208/66/Edn. dated 2-5-1966 (Ext. P-1 
in O. P. No. 4873 of 1974) which insists that 
only applicants who are members of families 
whose aggregate annual income is below 
Rs. 6900/- will be entitled to admission to 
the seats reserved for students belonging to 
the backward classes. The petitioners have 
got alternate contention that in any case, the 
income ceiling of Rs. 6000/- fixed in Ext. 
P-1 G. O. is highly arbitrary and hence not 
valid and sustainable,’ 


9. The petitioner in O. P. No. 4873 
of 1974 belongs to the Muslim community. 
(NN TE ED 


“(Reported in AIR 1975 Ker 131). 
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She secured 349 marks and is entitled to 5 
marks more.on the basis of her sports certi- 
ficate. Though she secured more marks than 


the minimum fixed this year for candidates 


of the Muslim community, she was not select- 
ed for admission to the first M. B. B. S. 
course, Her father is a small businessman. 
She did not produce an income certificate of 
the Tahsildar because her father was having 
income which is a little more than Rupees 
6000/-, the ceiling fixed in Ext. P-1 G. O. 
Along with the petitioner’s application Exts. 
P-3 and P-4 incometax assessment orders 
issued to the petitioner’s father for the years 
1972-73 and 1978-74 respectively were sub- 
mitted, As per Ext. P-3 the net income is 
Rs. 3710/- and as per Ext. P-4 the net income 
is Rs. 7020/-. As the petitioner’s name was 
not included in the list of selected candi- 
dates, she on 5-11-1974 submitted Ext. P-5 
application before the 2nd respondent-State. 
No orders are so far issued on Ext, P-5 and 
the enquiries made by the petitioner’s father 
revealed that there is no prospect of Ext. P-5 
application being allowed in view of Ext, P-1 
and the other orders in the matter. It is 
under the above circumstances that the peti- 
tioner has approached this Court with thi 
Original Petition for a writ of certiorari to 
quash the ceiling of income limit in Ext. P-1 
and other subsequent orders in the matter and 
for a writ of mandamus or any other. appro- 
priate writ, direction or order to treat the 
petitioner as a member of socially and educa- 
tionally backward class and to consider the 
aa for admission to the Medical Col- 
ege in the State and to admit the petitioner 
for the first M. B. B, S. course. A counter- 
affidavit has been filed on behalf of the Ist 
respondent-Principal, Medical College, Tri- 
vandrum, The statement in the above 
counter-affidavit is that candidates from fami- 
ies whose annual‘income is less than Rupees 
6000/- are only eligible to be considered for 
admission under reservation. The petitioner 
has not produced the income certificate and 
hence she was not considered under reserva- 
tion. The petitioner has filed a reply affida- 
vit. The statement in the reply affidavit is 
that the direction in Ext, P-1 G. O. is that 
applicants should produce only a community 
certificate and there is no mention about the 
production of an income certificate. It is 
also pointed out in the reply affidavit that 
nothing is mentioned therein about the con- 
tentions raised by the petitioner in the Origi- 
nal Petition. 


3. The petitioner in O. P. No. 5006 
of 1974 is also a member of the Muslim 
community, He secured 352 marks and has 
more than the minimum required for admis- 
sion for candidates belonging to the Muslim 
community. Respondents 3 to 5 are candi- 
dates selected for admission and who have 
got only lesser marks than the petitioner. 


The petitioner in this Original Petition also 
questions the ceiling of income provided in 


the Government Order dated 2-5-1966 and 
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also seeks a writ in the nature of mandamus 
directing that the petitioner be admitted to 
the first M. B. B. S, course.in any one of the 
Medica] Colleges in. the State, A counter- 
affidavit has been filed in this case on behalf 
of the 2nd respondent-State of Kerala. The 
averments and contentions raised in the coun- 
ter affidavit are similar to those raised in the 
counter-affidavit filed in O. P. No..4878 of 
1974. As per order on C. M. P. No. 589 
of 1975 respondents 3 to 5 were removed 
from the party array. 


4. The petitioner in O. P. No, 5004 
of 1974 belongs to Vanika Vysya community. 
She secured 848 marks and she is also en- 
titled to 5 marks more on the basis of her 
sports certificate though the minimum marks 
fixed this year for her community is $42. As 
her name did not find a place in the list of 
selected candidates she made Ext. P3 re 
presentation before the 2nd. respondent-State 
of Kerala, But the 2nd respondent did not 
pass any orders on Ext. P-3. As per order on 
C. M: P. No. 80 of 1975 the petitioner im 
pleaded two selected candidates as additional 
respondents, 


5. The petitioner in O. P. No. 5188 
of 1974 vargas to the Thiyya community. 
She secured 859 marks which is more than 
the minimum fixed for applicants from that 
community this year. According to the peti- 
tioner, respondents 8 to 6 who are candidates 
selected for admission secured only lesser 
marks, The petitioner’s case is that she wes 
not selected for one of the reserved seats 
because her father’s income in 1978-74 was 
more than the ceiling fixed by the Govern- 
ment Order dated 2-5-1966. When her name 

d not find a place in the list of selected 
candidates, she submitted a representation 
before the 2nd respondent-State. She com- 
plains that no orders have so far been passed 
on her representation. A counter-affidavit 
has been. filed on behalf of the 2nd respon- 
dent-State of Kerala. The 4th respondent, 
a candidate selected for the first M.B. B.S. 
course, also has filed a counter-affidavit con- 
troverting the contentions raised by the peti- 
tioner in the Original Petition. 


6. The petitioner in O. P. No. 5449 
of 1974 is a member of the Thiyya com- 
munity, who secured 863 marks which is 
more than the minimum prescribed this year 
for the applicants from that community. 
The petitioner's grievance is that though res- 
pondents 3 to 6 who secured only lesser 
marks were selected, she was not selected, 
the reason being that her father’s income is 
more than Rs. 6000/-. Subsequent to the 
filing of this Original Petition, as per order 
on . C. M. P. No. 1277 of 1975 dated 23-1- 
1975 the 3rd respondent has been removed 
from the party array.” 


4. The ar ents advanced may be 
summarised as follows: af 
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5. Sri K. Chandrasekharan contended 
that social and economic backwardness can- 
not depend on the income of the appicants 
for admission in the Medical College He 
therefore urged that the reference in the 
Report of the Commission to income for ex- 
cluding a citizen from the socially and edu- 
cationally backward classes and the fixing of 
a ceiling regarding that income were arbitrary 
and discriminatory and hence violative of 
Article 14 of the Constitution, He further 
submitted that the historical reasons >n ac- 
count of which the Muslim community was 
socially and educationally backward continu- 
ed to exist in the case of the petitioners 
(Muslims) for whom he appeared and that 
social and educational backwardness cannot 
be negatived on the basis of the inccme of 
the parents of the petitioners. 


6. Sri Sivaraman Nair appearing in 
another batch of cases contended that the 
Muslim community was socially and educa- 
tionally backward and that the Commission 
had adopted the principle of excluding some 
of the members of this community whe ia 
belong to the backward class exclusive_y wit 
reference to income and therefore such ex- 
clusion was unjustified. 


T: Sri S. Easwara Iyer advanced 
similar E He submitted that there 
are already a group of socially and educa- 
tionally backward people recognised cn the 
basis of caste and that ee up some from 
that category, on the basis of income and 
making them a class which is not socially and 
educationally backward is not justified. 


8. The learned Judge considering 
these arguments which were elaborated be- 
fore him and with reference to which several 
decisions .had been cited, apse of the 
matter on two very short grounds. The Jearn- 
ed Judge took the view that the Comission 
had accepted the economic factor as vhe de- 
termining factor for the classification that it 
adopted, It is stated towards the end of 
paragraph 14 of the judgment: 

“The Commission as a matter of fact laid 
down the general principles for ascertaining 
the social and educational backwardaess in 
the light of the general principles laic down 
by the Supreme Court in the above decisions 
and this has been made clear in para 9 on 
page 23 of the report. The Commiss:on has 
really accepted the test of poverty es the 
determining factor of social backwardness. It 
is here exactly where the shoe pinches.” 


Again towards the end of paragraph 15, the 
learned Judge has repeated: 


“The acceptance by the Commission of 
the test of poverty as the asta miine factor 
for social backwardness is and is tke only 
reason why the above microscopic minority 
in a backward caste or community is taken 
out of the socially and_educationally back- 
ward class contemplated by Article 15 (4) 
df the Constitution.” 
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g, The learned Advocate General 
questioned the basis of the decision, It was 
submitted by the Advocate General. that the 
different castes that have been described 
in Appendix VIII to the Commission Report 
have not been accepted by the Commission 
as embodying the group of socially and edu- 
cationally backward class of people. Accord- 
ing to the learned Advocate General, only 
those among the members of the castes de- 
lineated in Appendix VIII whose economic 
means was below that stated by the Commis- 
sion were treated by the Commission as so- 
cially and educationally backward, Such a 
course the Advocate General submitted was 
pee for, real, social or educational 

ackwardness will to a certain extent be re- 
flected by the economic condition of the 
proup. It is contended that this pane 
as been accepted by the various decisions 
of this Court and of the Supreme Court. If 
in a caste which is generally regarded as so- 
cially and educationally backward there are 
a sufficient number of persons who in fact 
are not socially and educationally backward, 


the Advocate General urged that that group 
of persons could be excluded from the bene- 
fit of reservation. 

10. When the members of a caste 


are wholly socially and educationally back- 
ward, the caste can be said to be socially and 
educationally backward. This has been ruled 
by the Supreme Court in State of Andhra 
Pradesh v, U. S. V. Balaram AIR 1972 SC 
1875. Their Lordships observed: 


“If after collecting the necessary data 
it is found that the caste as a whole is socially 
and educationally backward, in our opinion, 
the reservation made of such persons will 
have to be upheld notwithstanding the fact 
that a few individuals in that group may be 
both socially and educationally above gene- 
ral average. There is no gainsaying the fact 
that there are numerous castes in the country 
which are socially and educationally back- 
ward and therefore a suitable provision will 
have to be made by the State as charged in 
Article 15 (4) to safeguard their interests.” 


The Supreme Court further observed: 


“But one thing is clear that if an entire 
caste is, as a fact, found to be socially and 
educationally backward, their inclusion in the 
list of backward classes by their caste name is 
not violative of Article 15 (4).” 


We shall also refer to another passage from 
the same judgment. 


“To conclude, though prima facie the list 
of Backward Classes which is under attack 
before us may be considered to be on the 
basis of caste, a closer examination will 
clearly show that it is only a description of 
the group following the particular occupations 
or professions. exhaustively referred to by the 
Commission, Even on the assumption that 
the list is based exclusively on caste, it is 
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clear from the materials before the Commis- 
sion and the reasons given by it in its re- 
port that the entire caste is socially and edu- 
cationally backward and therefore their in- 
clusion in the list of Backward Classes is 
warranted by Article 15 (4). The groups 
mentioned therein have been included in the 
list of Backward Classes as they satisfy the 
various tests, which have been lid down by 
this Court for ascertaining the social and edu- 
cational backwardness of a class. 


Caste is however only a relevant circumstance 
and not a dominant test is clear from the 
observations of the Supreme Court in Chitra- 
lekha v. State of Mysore, AIR 1964 SC 1828 
= (1964) 6 SCR 868. In paragraph 15 it 
has been stated: 


“Two principles stand out prominently 
from the said observations, namely, (i) the 
caste of a group of citizens may be a relevant 
circumstance in ascertaining their social_back- 
wardness; and (ii) though it is a relevant 
factor to determine the social backwardness 
of a class of citizens, it cannot be the sole 
or dominant test in that behalf. The observa- 
tions extracted in the judgment of the High 
Court appear to be in conflict with the ob- 
servations of this Court. While this Court 
said that caste is only a relevant circumst- 
ance and that it cannot be the dominant test 
in ascertaining the backwardness of a class 
of citizens, the High Court said that it was 
an important basis in determining the class 
of backward Hindus and that the Govern- 
ment should have adopted caste as one of the 
tests. As the said observations made by the 
High Court may lead to some confusion in 
the mind of the authority concerned who 
may be entrusted with the duty of prescribing 
the rules for ascertaining the backwardness 
of classes of citizens within the meaning 
of Article 15 (4) of the Constitution, we 
would hasten to make it clear that caste is 
only a relevant circumstance in ascertaining 
the backwardness of a class and there is 
AoE in the judgment of this court which 
precludes the authority concerned from de- 
termining the social backwardness of a group 
of citizens if it can do so without reference 
to caste. While this Court has not excluded 
caste from ascertaining the backwardness of 
a class of citizens, it has not made it one of 
the compelling circumstances aflording a 
basis for the ascertainment of backwardness 
of a class. To put it differently, the au- 
thority concerned may take caste into con- 
sideration in ascertaining the backwardness 
of a group of perso s; but, if it does not, its 
order will not be bad on that account, if it 
can ascertain the backwardness of a group 
of persons on the basis of other relevant ori- 
teria.” 


And in Balaji v. State of Mysore, AIR 1968 
SC 649 the Supreme Court stated: 


“Therefore, in dealing with the question 
as to whether any class of citizens is socially 
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backward or not, it may not be irrelevant to 
consider the caste of the said group of citi- 
zens. In this connection it is, however, neces- 
sary to bear in mind that the special provi- 
sion is contemplated for classes of citizens and 
not for individua] citizens as such, and so, 
though the caste of the group of citizens 
may be relevant, its importance should not 
be exaggerated. If the classification of back- 
ward classes of citizens was based solely on 
the caste of the citizens, it may not always 
be logical and may perhaps contain the vice 
of perpetuating the castes themselves, 


Besides, if the caste of the group of citizens 
was made the sole basis for determining the 
social backwardness of the said group, that 
test would inevitably break down in rela- 
tion to many sections of Indian society which 
do not recognise castes in the conventional 
sense known to Hindu society. How is one 
going to decide whether Muslims, Christians 
or Jains, or even Lingayats are socially back- 
ward or not? The test of castes would be 
inapplicable to those grono, but that would 
hardly justify the exclusion of these groups 
in toto from the operation of Article 15 (4). 
It is not unlikely that in some States some 
Muslims’ or Christians or Jains forming 
groups may be socially backward. That is 
why we think that though castes in relation 
to Hindus may be a relevant factor to con- 
sider in determining ‘the social backwardness 
of groups or classes of citizens, it cannot be 
made the sole or the dominant test in that 
behalf. Social backwardness is on the ulti- 
mate analysis the result of poverty to a very 
large extent. The classes of citizens who 
are deplorably poor automatically become 
socially backward. They do not enjoy a 
Status in society and have, therefore, to be 
content to take a backward seat. It is true 
that social backwardness which results from 
poverty is likely to be aggravated by con- 
siderations of caste to which the poor citizens 
may belong, but that only shows the rele- 
vance of both caste and poverty in determin- 
ing the backwardness of citizens.” 


In Janaki Prasad v. State of J. and K. AIR 
1973 SC 930 there is the following observa- 
tion of the Supreme Court: 


“It is not merely the educational back- 
wardness or the social backwardness which 
makes a class of citizens backward; the class 
identified as a class as above must be both 
educationally and socially backward. In 
India social and educational backwardness is 
further associated with economic backward- 
ness and it is observed in Balaji’s case refer- 
red to above 1968 Supp (1) SCR 439 = (AIR 
1968 SC 649) that backwardness, socially and 
educationally is ultimately and primarily due 
to poverty. But if poverty is the exclusive 
test, a very large proportion of the popula- 
tion in India would have to be regarded as 
socially and educationally backon dl and if 
reservations are made only on the ground of 
economic considerations, an untenable situa- 
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tion may arise because even in sectors which 
are recognised as socially and educationally 
advanced there are large pockets of poverty. 
In this country except for a small percentage 


of the population the people are generally 
poor — some being more poor, others less 
poor. Therefore, when a social investigator 


tries to identify socially and educa- 
tionally backward classes, he may do it with 
confidence that they are bound to be poor. 
His chief concern is, therefore, to determine 
whether the class or group is socially and 
educationally bac Though the two 
words ‘socially’ and ‘educationally’ are used 
cumulatively for the purpose of describing 
the backward class, one may find that if a 
class as a whole is educationally advanced, 
it is generally also socially advanced because 
of the reformative effect of education on that 
class. The words “advanced” and “back- 
ward”. are only relative terms—there being 
several layers or strata of classes, hoverin 
between “advanced” and “backward”, an 
the difficult task is which class can be re- 
cognised out of these several layers as being 
socially and educationally backward”. 


11. Economic backwardness plays ‘a 

art in social backwardness and in educational 

backwardness has been recognised by this 

Court and by the Supreme Court. In State 

of Kerala v. R. Jacob, AIR 1964 Ker 316, 

Chief Justice M. S. Menon observed in para- 
graph 9 as follows:— 


“In these regions of human life and 
values the clear-cut distinctions of cause and 
effect merge into each other. Social back- 
wardness contributes to educational back- 
wardness, educational backwardness perpetu- 
ates social backwardness and both are often 
no more than the inevitable corollaries of the 
extremes of poverty and the deadening 
weight of custom and tradition”. no 


In Balajľs case AIR 1963 SC 649, Gajendra- 
gadkar J., as he then was, said that 


“Social backwardness is on the ultimate 
analysis the result of poverty to a very large 
extent. The classes of citizens who are de- 

lorably poor automatically become socially 
Pack wand ; 


š 
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“However, we may observe that if an 
State adopts such a measure, it may affor 
relief to and assist the advancement of the 
backward classes in the State, because back- 
wardness, social and educational, is ultimately 
and primarily due to poverty”. 


12. In the case of the major com- 
munities like Ezhavas and Muslims whi 
form sizable portions of the population of the 
State the Commission found it difficult at the 
time of its report to classify those commun? 
ties wholly, or even by and large, as soci 
and educationally backward. The anomaly 
of including all the members of such castes 

j ? 
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as socially and educationally backward, was 
noticed by this. Court in the Full Bench deci- 
sion in: Hariharan Pillai v. State of Kerala 
1967 Ker LT 266 = (AIR 1968 Ker 42 FB). 
it was however felt by the Full Bench that 
there was no material before it to come to the 
conclusion that a section of the members of 
the caste were not socially and educationally 
backward. The court was therefore not pre- 
pared to hold that the assertion that the mem- 
bers of the caste were by and large backward 
socially and educationally was not correct. 
At the same time it struck a note of warnm 
in paragraph 22 of the judgment. We shall 
str paragraphs 22 and 23 of the judg- 
ment: 


_ “22. It is however necessary to strike a 
serious note of warning because the data that 
has been relied on, like the report of the 
Committee constituted by the Travancore 
Government before 1985 and that of the 
Committee that considered the question in 
1957 as well as the census report of 1941, 
which have been relied on, have all become 


‘quite obsolete and out of date now. It is 


essential that relevant data must be collected 
eriodically. The provisions in Articles 15 
4) and 16 (4) of the Constitution are only 
transitory provisions and the action taken 
under that must be modulated from time to 
time. This can be done only if surveys are 
made at regular intervals and detailed infor- 
mation collected. ile I am not for inter- 
fering with the selection made on the basis 
of principles that have more or less been in 
force for more than two, perhaps three, de- 
cades, I am not for continuing the system 
without the matter being looked into afresh, 


93. I consider that the ‘backward classes’ 
have to be drawn from all weaker sections of 
citizens irrespective of the religion and/or 
caste to which those sections may belong. With 
this end in view, it is desirable that the State 
should undertake a detailed survey as early 
as possible. ‘There will be no justification in 
continuing to apply the principles embodied 
in rules I4 to 17 of the General Rules after 
$1-8-1968 without 
question involved.” 


Tt is in the light of these observations of the 
Ful] Bench of this Court that the present 
Commission was constituted. The principles 
applied by the Commission have been stated 
the Commission in the report. It has ap- 
ied the principle thatfor the test of social 
Pacers, economic factors as well as 
caste/community can be taken into account. 
Tt has said so in paragraph 11 at page 29 
of the Report. The main question that arises 
for consideration is whether the laying down 
of such a test is warranted by the Constitu- 
tional provisions as interpreted by the Sup- 
reme Court or whether what has been taken 
into account by the Commission is an ex- 
traneous consideration or an irrelevant con- 
sideration which would make the classifica- 
tion violative of Article 14 of the Constitu- 


a fresh appraisal of the 
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tion, It has been emphatically argued be- 
fore us by Sri. Sivaraman Nair as well as 
by other counsel that a very insignificant sec- 
tion of the castes which are socially and edu- 
eationally backward has been excluded by 
the Commission mainly on the basis of an arti- 
ficial level of income. It was contended that 
this ‘mini’ classification as Sri. Sivaraman Nair 
termed it is unjustified and even arbitrary. 


13. The learned Judge relied on the 
observations of the Supreme Court in State 
of Uttar Pradesh v. Pradip Tandon AIR 1975 
SC 563 for accepting the above argument. 
Paragraph 28 of the judgment was referred 
to by k Commissioner and the observations 
therein were emphasised in arguments by 
counsel before us, We shalt extract para- 


graph 23: 


“23. In Balajis case 1963 Supp 1 SCR 
439 = (AIR 1963 SC 649) (Supra) this Court 
said that socia} bac dness is on the ulti- 
mate analysis the result of poverty to a large 
extent and that the problem of backward 
classes is in substance the problem of rural 
India. Extracting these observations the At- 
tomey General contended that poverty is not 
only relevant but is one of the elements in 
Jo nE the a ria e 
‘are unable to accept the test of pove: 
the determining fato of social backward- 
n es g.” 


We do not understand the judgment as lay- 
ing down. that poverty is not a relevant factor. 
that has been ruled is that poverty can- 
not be the determining factor. The very same 
judgment stresses the relevancy of poverty 
and accepts the position that it is one of the 
elements to be considered in determining so- 
ial and educational backwardness. This is 
clear from paragraphs 19 and 20 of the judg. 
ment. Betore we read these paragraphs it 
is well to remember the question that arose 
for decision before the Supreme Court in the 
case. The Government order related to the 
admission to the Medical College and the 
order provided for reservation for all those 
who inhabited the rural areas as well as the 
hill and Uttrakhand areas in Uttar Pradesh. 
With reference to those who inhabited the 
hill and Uttrakhand areas, the Supreme Court 
observed as follows im paragraphs 19 and 20: 


“19. The hill and Uttrakhand areas in 
Uttar Pradesh are instances of socially and 
educationally backward classes of citizens for 
these reasons. Backwardness judged by eco- 
nomic basis that each region has its own 
measurable possibilities for the maintenance 
of human numbers, standards of living and 
fixed property. From an economic point of 
view the classes of citizens are backward 
when they do not make effective use of re- 
sources. en large areas of land maintain 
a sparse, disorderly and illiterate population 
whose property is smal! and negligible the 
element of social backwardness is observed. 
When effective territorial specialisation is not 
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possible in the absence of means of commu- 
nication and technical processes as in the hill 
and Uttrakhand areas the people are socially 
backward classes of citizens, Neglected op- 
portunities and we in remote places raise 
walls of social Bae wardness of people, 


20. Educational backwardness ‘is ascer- 
tained with reference to these factors. Where 
people have traditional apathy for education 
on account of social and environmental con- 
ditions or occupational handicaps, it is an 
illustration of educational backwardness. The 

and Uttrakhand areas are inaccessible. 
There is lack of educational institutions and 
educational aids. People in the hill and Ut 
trakhand areas illustrate the educationally 
backward classes of citizens because lack of 
educational facilities keep them stagnant and 

ey have neither meaning and values nor 
awareness for education.” 


On the other hand, with reference to those 
who inhabited the rural areas, the Supreme 
Court stated thus in paragraph 24; 


_ “24. The 1971 Census showed ula- 
tion in India to be 54,79 crores. 43.89 crores 
or 80.1 per cent, live in rural area. 10.91 
crores or 19.9 per cent live in cities and 
towns, In 192] the ruraj population in India 
was 88.8 per cent. In 1971 the rural popu- 
lation was reduced to 80,1 per cent, The 

opulation of Uttar Pradesh in 1971 was 


roughly seven and a half crores. The popu- 
lation in U d was roughly seven and 
a half lakhs. The population of Hill areas 


in Uttar Pradesh was near about twen five 
lakhs. It is incomprehensible as to Si 80.1 
per cent of the people in rural areas or 7 
crores in rural parts of Uttar Pradesh can be 
suggested to be socially backward because of 
it is also not possible to 
overty as the common trait of 
rural people. This Court in J. P. Parimoo v., 
State of Jammu and Kashmir, (1973) 3 SCR 
286 = (AIR 1973 SC 980 = 1973 Lab IC 
565) said that if poverty is the exclusive test 
a large population in our country would he 
socially and educationally backward class of 
citizens. Poverty is evident everywhere and 
perhaps more so in educationally advanced 
and socially affluent classes. A division be- 
tween the population of our country on the 
ground of property, that the eople in the 
urban areas are not poor and that the people 
in the rural areas are poor is neither support- 
ed by facts nor by a division between the 
urban people on the one hand and the rural 
people on the other that the rural people are 
socially and educationally backward class.” 


d in Paragraph 29, is t i 
esa p there is the following 


‘29. The reservation for rural areas can- 
not be sustained on the ground that the 
rural areas represent socially and educationally 
b ard classes of citizens. This reserva- 
tion appears to be made for the majority 
population of the State. 80 per cent of the 
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population of the State cannot be a homo- 
genous class. Poverty in rural areas cannot 
be the basis of classification to support re- 
servation for rural areas, Poverty is Sound 
in all parts of India. In the instructions for 
reservation of seats it is provided that în the 
application form a candidate for reserved 
seats from rural areas must submit a certifi- 
. cate of the District Magistrate of the District 
to which he belonged that he was bern in 
rura] area and had a permanent home there, 
and is residing there or that he was bern in 
India and his parents and guardians ars still 
living there and earn their livelihood there, 
The incident of birth in rural areas is made 
the basic qualification. No reservation can 
be made on the basis of place of birch, as 
this would offend Article 15.” 


The Supreme Court therefore found that it 
was unable to accept the proposition that 
such a large section of the people of the State 
who inhabited the rural areas can ell be 
treated to be economically poor and socially 
and educationally backward. That is the 
basis of the decision of the Supreme Court 
and that is the reason for the reservation in 
favour of the persons eee the rurai areas 
being set aside. It is in the light of the ob- 
servations in paragraph 29 and paragraphs 19 
and 29 that paragraph 23 has to be under- 
stood. We do not understand the decision of 
the Supreme Court as overruling the princi- 
ples that have been laid down by the Sup- 
reme Court in its earlier decisions, some of 
which we have quoted in our judgment, or 
for that matter, altering or modifying the 
same. The conclusion therefore is irresistible 
that poverty or economic standards is a re- 
levant factor in determining social backward- 
ness or even educational backwardness þe- 
cause the economic position has a direct 
nexus to social and educational status Eco- 
nomic backwardness contributes to social 
backwardness and prevents educational ad- 
vancement, 


14. What the Commission has stated 
is based on the material that it collected. It 
had reason to come to the conclusion that 
‘social backwardness did not exist in the case 
of the more well-to-do members of the com- 
munities or castes which have been included 
and described in Appendix VIII of tke Re- 
port. In paragraph 18 in Chapter III of the 
Report, the Commission has given the re- 
asons for reaching the conclusion that it did 
viz., that with the improvement in eccnomic 
standards the social backwardness disappear- 
ed. It noticed the fact that what Artizle 15 
(4) provides is of social and educational 
backwardness. In other words, the back- 
wardness must be both educational and social 
and it could not come to the conclusion that 
in the case of the more prosperous among the 
communities there was social backwardness. 


15. bake must also cae the sug- 
estions that only a very insignificant section 
sf the castes has been excluded. Though 
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the percentage of the population excluded 
is not large the numbers excluded are sub- 
stantial. 


16. We are also unable to accept the 
contention that the classification is unjustifi- 


2 


17. Counsel, Sri. Sivaraman Nair 
pointed out before us the narrow manner in 
which his client lost the chance of getting 
admitted into the Medical College. It was 
pone out that the chance depended on the 

uctuations in the income of the parents of 
his client and he emphasised the uncertainty 
resulting from the adoption of an income of 
Rs, 6,000/- per annum as the yardstick of 

e economic position. In all cases of classi- 
fication there will be border-line cases. If the 
classification is permissible the fact that it may 
cause hardship to a few individuals by itself 
will not make the classification unjust, unfair 
or arbitrary or perverse. We quite see the 
hardships in the case of the petitioners whose 
petiticns have been allowed by the learn- 
ed Judge and even in the other case that has 
been posted along with these writ Appeals, 
We can only say that they have been unfor- 
tunate in not getting admission. Whatever 
be the level of income fixed there will be 
border-line cases. The real question is should 
a social and educational backwardness of the 
castes resulting from historical reasons be 
perpetual and the caste as a whole treated as 
socially and educationally backward even if 
there be a group of persons in the castes who 
are not socially and educationally backward. 
Should al] the members of such a community 
always remain backward? The idea in makin 
the reservation is to give the members o 
such caste or community an equal opportunity 
with those who are treated as socially and 
economically advanced classes of the society. 
If a group in those castes/communities were 
able to advance socially and educationally 
and economically, to make reservations for 
them would be to deprive the chances of the 
really, socially and educationally backward 
classes of people in those communities /castes, 
We may refer to the following observations 
of the Supreme Court in Janaki Prasad v. 
State of J. and K. AIR 1978 SC 930: 


“This interpretation will carry out the 
intention of the Constitution expressed in the 
aforesaid Articles. It helps the really back- 
ward classes instead of promoting the interests 
of individuals or groups who, though they 
belong to a particular caste a majority where- 
of is socially and educationally backward, 
really belong to a class which is socially and 
educationally advanced. To illustrate, take qa 
caste in a State which is numerically the lar- 
gest therein. It may be that though a majo- 
rity of the people in that caste are socially 
and educationally backward, an effective 
minority may be socially and educationally 
far more advanced than another small sub- 
caste the total number of which is far less 
than the said minority. If we interpret the 
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expression “classes” as “castes”, the object of 
the Constitution will be frustrated and the 
people who do not deserve any adventitious 
- aid may get it to the exclusion of those who 
really deserve, This anomaly will not arise 
if, without equating caste with class, caste 
is taken as only one of the considerations 
to ascertain whether a person belongs to a 
backward class or not. On the other hand, 
if the entire sub-caste, by and large, is back- 
ward, it may be included in the Scheduled 
Castes by following the appropriate procedure 
laid down by the Constitution. 


In identifying backward classes, _there- 
fore, one has to guard oneself against includ- 
ing therein sections which are socially and 
educationally advanced because the whole ob- 
ject of reservation would otherwise be frust- 
rated, In this connection it must also be 
remembered that State resources are not un- 
limited and, further the protection given by 
special reservation must be balanced against 
the constitutiona] right of every citizen to de- 
mand equal opportunity. Moreover, where 
appointments and promotions to responsible 
public offices are made, greater circumspec- 
tion would be required in making reserva- 
tions for the benefit of any backward class 
because efficiency and public interest must 
always remain paramount. It is implicit in 
the idea of reservation that a less meritorious 
person is to be preferred to another who is 
more meritorious.” 


18. It is not as though these castes 
or communities as such suffer in any manner 
in the matter of reservation of seats by the 
principle adopted by the Commission and the 
Government, Reservation for the members 
of the community in quantum remains the 
same which are to a large extent treated as 
consisting of persons who are socially and 
educationally Sele The communities 
described in Appendix VIII as such therefore 

o not lose a single seat that had beep reserv- 
ed for them earlier before the present Re- 

ort of the Commission had been accepted 

y the order of the Government, Ext. P-1 
in O, P. No. 5004 of 1974 which gave rise 
to W. A. No. 111 of 1975. The competition is 
between the more advanced section of the 
castes and the less advanced. The real ques- 
tion is whether the Commission had material 
before it which was relevant to enable it to 
say that those ar the castes who were 
economically better off were not socially back- 
ward. Some evidence had been collected by 
the Commission and it is impcssible to say 
that there was no material before the Commis- 
sion for reaching the conclusion that it did, 
Certainly it is not for this Court to weigh 
the quantum of evidence that was available 
or sit in judgment on the conclusions reached. 
The Supreme Court observed in Balaji’s case 
AIR 1963 SC 649 in paragraph 24 thus: 


“All that this Court is called upon to 
do in dealing with the present petitions is 
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to decide whether the tests applied by the 
impugned order are valid under Article 15 
(4). If it appears, tnat the test applied by 
the order in that behaif is improper and in- 
valid, then the classification of socially back- 
ward classes based on that test will have to 
be held to be inconsistent with the require- 
ments of Article 15 (4).” 


19. The question is therefore only 
whether the approach made by the Commis- 
sion is correct; whether it had kept in mind 
the guiding principles laid down by the Sup- 
reme Court; whether it had material before 
it; and whether it had taken into considera- 
tion any irrelvant or extraneous matters, in 
reaching the conclusions it did. We are not 

repared to say that there has been any 
aw in the approach or in the adoption of 
rinciples. The Commission had material 
baoe it and it has not been influenced by 
irrelevant or extraneous considerations. 


20. The idea behind these reserva- 
tions is that in course cf time the members 
of the backward castes will progress and at- 
tain the same postion as the socially and 
educationally advanced. A passage from the 
decision of the Supreme Court in A. Periaka- 
ruppan v, State of T. N. AIR 1971 SC 2308 
may be extracted: 


“But all the same the Government should 
not proceed on the basis that once a class 
is considered as a backward class it should 
continue to be backward class for all times. 
Such an approach would defeat the very pur- 
pose of the reservation because once a class 
reaches a stage of progress which some 
modern writers call as take off stage then 
competition is necessary for their future pro- 
gress. The Government should always keep 
under review the question of reservation of 
seats and only the classes which are really 
socially and educationally backward should 
be allowed to have the benefit of reservation. 
Reservation of seats should not be allowed 
to become a vested interest. The fact that 
candidates of backward classes have secured 
about 50% of the seats in the general pool 
does show that the time has come for a de 
novo comprehensive examination of the ques- 
tion. It must be remembered that the Cov- 
ernment’s decision in this regard is open to 
judicial review.” 


What the Commission has recommended and 
the principle accepted by the Government in 
Ext. P-] is in accordance with what has been 
stated by the Supreme Court. 


21. It is heartening to note that there 
is some indication of the progress that has 
taken place among the members of the com- 
munities which were originally treated as 
wholly or at least by and large backward as 
is seen from paragraph 82 in Chapter V of 
the Report of the Commission. 


_ 22 Counsel then contended that the 
fixation of the income at Rs. 6000/- for classi- 


fying those who are. economically better off 
is: quite arbitrary. It was pointed out that 
at least at the time of the selection with 
which we are concerned im these cases the sum 
of Rs. 6000/- was too low a figure. Reasons 
have been stated by the Commission for fix- 


ing the amount at Rs, 4200/- at the time 
the Commission submitted its report, 


The Government raised it to Rs. 6000/-. It 
may be necessary to review this decision. The 
order of the Government was in 1966 and 
nearly a decade is now coming to close after 
the figure of Rs. 6000/- was fixed, We are 
sure that this matter will engage the attention 
of the Government and that it will take ap- 
propriate factors into consideration in decid- 
ing whether the figure should remain at 
Rs. 6000/- or should be altered. This is a 
matter which should engage the attention of 
the Government. But we are not prepared 
to say that the figure of Rs. 6000/- was fixed 
arbitrarily. The Commission has given reasons 
and has referred to relevant material for re- 
commending the figure of Rs. 4200/- and we 
consider that the Government was justified 
im raising the figure from Rs. 4200/- to 
Rs. 6000/ -e 


23. A number of decisions have re- 
peatedly stated that this matter of delienating 
socially and educationally backward classes 
has created many difficulties and we must 
bear in mind that the Commission had the 
same difficulties. It had been guided by 
the rules that have been laid down by the 
highest court and it had material before it 
to reach the conclusion it did. We see no 
reason to interfere with the Report of _the 
Commission or with the order of the Gov- 
ernment. 


24. In the light of the above, w2 set 
aside the judgment under appeal, allow all 
the Writ Appeals and dismiss the Origa 
Petitions. We direct the parties to bear their 


respective costs. 
j Appeals allowed. 
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JANAKI AMMA, JJ. 
Krishna Menon Bhaskara Menon and 
others, Petitioners v. Madhavan, Respondent. 
C. R. P. No. 983 of 1978, D/- 14-10- 
1974, 


(A) Transfer of Property Act (1882), 
Section 92 — Rule of subrogation — Re- 
deeming co-mortgagor if can claim to be 
mortgagee within Section 4-A of Kerala Land 
Reforms Act- (Kerala Land Reforms Act (1 
of 1964), Section 4-A). 


The rule of subrogation does not enable 
the redeeming co-mortgagor to claim to be 
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the mortgagee but it entitles him to seek to 
be reimbursed of whatever monies he has 
spent before possession is sought to be re- 
covered from him by the other co-mortgagor. 
The position would be the same where, in 
the strict sense, the redemption is not by a 
co-mortgagor as in the case of one of the 
heirs the deceased mortgagor or one 
among the several donees of the several por- 
tions of the mortgage. If the right of the 
redeeming co-mortgagor is only to claim the 
amount which was actually spent before sur- 
rendering possession and not to claim that 
he should get the proportionate mortgage 
debt; it would necessarily follow that his 
possession is only that of a person who by 
virtue of having paid amounts to discharge 
the entire mortgage debt is entitled to seek 
reimbursement prior to surrendering posses- 
sion of the property to the other mortgagor. 
If that be the case, he cannot claim, by 
reason of the redemption, that he is still 2 
mortgagee who would come within the scope 


of Section 4A of the Kerala Land 
Reforms Act and tbus set up the 
plea of tenancy. (Rule of subrogation 


applied though T. P. Act (including 
Section 92) was not applicable to the erst- 

ile Travancore State). AIR 1953 SC 1, 
Applied. (Para 4} 


(B) Transfer of Property Act (1882), 
Section 1 — Act not applicable to the area 
of the erstwhile Travancore State — Matter 
not covered by rules of common law — 
Questions relating to transfer of property are 
decided in the concerned area on general 
rules of justice, equity and good conscience. 

(Para 3) 


Cases Referred: Chronological Paras 
AIR 1953 SC 1 = 1958 SCR 243 3 


P. N, Sankaranarayana Pillai, for Peti- 
tioners; S. Venkatarajan, for Respondent. 


SCBRAMONIAN POTI J.:-—— An interst- 
ing question is raised in this revision and 
that is whether a redeeming co-mortgagor is 
entitled to claim that in regard to that por- 
tion of the property to which title is in the 
other co-mortgagors he has Tpi into the 
shoes of the mortgagee for all purposes so 
much so he could set up a plea that he is 
entitled as a mortgagee to claim the benefit 
of Section 4A of Act 1 of 1964. The question 
arose in final decree proceedings in a redemp- 
tion. suit’ An application for passing a final 
decree has been dismissed by the court be- 
low and that is the subject of revision, 


2. The short and relevant facts are: 
The plaint schedule properties which belong- 
ed to Nedumbilli Tarwad of defendants 1 to 
8 were set apart to the tavazhi of defendants 
1 to 8 asalsotothe tavazhi of one Karthiya- 
yani Amma. Distinct portions of the properties 
were so set apart to the two tavazhies. This 
was in the partition deed executed in the 
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tarwad in the year 1096. At that time the 
properties were outstanding under a mortgage 
from the tarwad, of the year 1081. The 
partition deed authorised redemption by the 
two tavazhies jointly or redemption of the 
entire property by any one of the tavazhies. 
In the haier event the redeeming tavazhi was 
to hold possession of the properties of the 
other tavazhi subject to the obligation to 
surrender possession on reimbursement of the 
expenses met in so redeeming the property 
of the other tavazhi, The tavazhi of de- 
fendants 1 to 8 redeemed the properties. 
Subsequently the right of the tavazhi of 
PT a 1 to 8 was obtained by the 5th 
defendant on whose death it has devolved 
on the 9th defendant. Redemption was 
sought by the plaintiff who had obtained an 
assignment of the rights of Karthiyayani 
Amma’s tavazhi in regard to the portion of 
the property set apart for the said tavazhi. 
A preliminary decree was granted and the 
property to be redeemed was referred to as 
the blue marked portion in the Commissioners 
plan. After the preliminary decree a conten- 
tion was set up by the 9th defendant that 
he was a tenant to be deemed as such by 
ronan a the provisions of Section 4A of Act 
1964. 


3. The question of applying this sec- 
tion would arise only if the 9th defendant is 
a mortgagee. If he is a mortgagee he can 
claim to be a lessee by reason of the appli- 
cation of Section 4A, But if he is not one 
such there is no basis for such a claim. Sec- 
tion 4A reads: 


“4A. Certain more and lessees of 
‘mortgagees to be deemed tenants: (1) Not- 
withstanding anything to the contrary com- 
tained in any Jaw or in any contract, 
custom or usage, or in any jude 
ment, decree or order of court, a mortgagee 
with possession of land, other an Jan 

principally planted with rubber, coffee, tea 
or cardamom, or the lessee of a mortgagee of 
such land shall be deemed to be a tenant if— 


(a) the monea or lessee was holding 

the land comprised in the mortgage for a 

continuous period of not less than fifty years 

immediately preceding the commencement of 

me Sn Land Reforms (Amendment) Act, 
; or 


(b) the mortgagee or lessee has con- 
structed a building for his own residence in 
the land comprised in the mortgage and he 
was occupying such building for such purpose 
for a continuous period of not less than twenty 
years immediately preceding such commence- 
ment: 


Provided that a mortgagee or lessee fall- 
ing under this clause shall not be deemed to 
be a tenant if he, or, where he is a member 
of a family, such family was holding any 
other land exceeding two acres in extent on 
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the date of publication of the Kerala Land 
Reforms (Amendment) Bill, 1968, in the 
Gazette or 


(c) the land comprised in the mortgage 
was waste land at the time of mortgage or 
land to which the Madras Preservation of 
Private Forests Act, 1949 would have applied 
if that Act had been in force at the time of 
mortgage, and— 


© the mortgagee or lessee was holding 
such land for a continuous period of not less 
than thirty years immediately preceding the 
commencement of the Kerala Land Reforms 
(Amendment) Act, 1969, and 


(ii) the mortgagee or lessee has effected 
substantial improvements on such land before 
such commencement”. 


According to the 9th defendant he is a mort- 
gagee since by redeeming the earlier mort- 
gage his predecessor-in-interest had stepped 
into the shoes of the mortgagee and he was 
therefore entitled to claim that he is holding 
as mortgagee in regard to that portion of the 
property of which he did not own the equity 
of redemption. According to him the rule of 
subrogation entitles him to claim that he had 
all the rights of a mortgagee. The. answer 
to this urged at the hearing is that the right 
of subrogation does not place the redeeming 
co-mortgagor in the position of the mortgagee 
for all purposes but only confers on him the 
right to hold possession of the property subject 
to reimbursement of whatever amount has 
been spent by him for redeeming that por- 
tion of the mortgaged property that belongs 


to the other co-mortgagees. ‘The question 


which, therefore, calls for consideration is as 
to the character of a person who, along with 
another, is entitled to redeem a mortgage but 
redeems it himself and holds possession of the 
property. | 


We think we cannot do better in this con- 


‘text than referring to the decision of the 


Supreme Court in Ganeshi Lal v, Joti Persha 

1958 SCR 248 = (AIR 1958 SC 1), That 
mi a case where the arate defendant in the 
Suit was m possession ot the entire mortgage 
holding having redeemed a mortgage sa 
ed by the joint family of which the plaintiffs 
and defendants were members. The case of 
the first defendant was that though he re- 
deemed the mortas e it was not on behalf 
of the joint family but on his own account 
as there had been a disruption of the joint 
family status much earlier and therefore be- 
fore the plaintiffs redeemed him they were 
bound to pay him not only the proportionate 
share in the sum of Rs. 5800/- which he paid 
to the mortgagee for redemption, but irrespec- 
tive of any such poymont made by him the 
amount due as their share in the original mort- 
ge debt of Rs. 11200/-. In other words, 
us case was that the plaintiffs were not en- 
titled to the benefit of any arran gement 
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reached by him with the mortgagees, but that. 
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he would be entitled to claim what the mort- 
gagees themselves would have been entitled 
to claim as against the plaintiffs. Dealing 
with this the Supreme Court said: 


“If we remember that the doctrina of 
subrogation which means substitution of 
one person in place of another and giving him 
the rights of the latter is essentially an equi- 
table doctrine in its origin and applicetion, 
and if we examine the reason behind it, 
the answer to the question which we have 
to decide in this appeal is not difficult”. 


The Supreme Court went on to state thus: 
“Equity insists on the ultimate payment 
of a debt ty one who in justice and good 
conscience is bound to py it, and it is well 
recognised that where there are several joint 
debtors, the person making the payment is a 
rincipal debtor as regards the part oi the 
iability he is to discharge and a surety in 
respect of the shares of the rest of the de- 
btors, Such being the legal pe as among 
the co-mortgagors, if one of them deems a 
mortgage over the, property which belongs 
jointly to himself and the rest, equity con- 
fers on him a right to reimburse himself for 
the amount spent in excess by him in the 
matter of redemption; he can call upon the 
co-mortgagors to contribute towards tke ex- 
cess which he has paid over his own share. 
This proposition is postulated in several au- 
thorities. In the early case of Hodgscn v. 
Shaw, Lord Brougham said: “This ruie is 
undoubted, and it is one founded on the 
plainest principles of natural reason and jus- 
tice, that the surety paying off a debt shall 
stand in the place of the creditor, and have 
all the rights which he has, for the purpose 
of obtaining his reimbursement”. 


The learned Judges concluded— 


“The redeeming co-mortgagor beinz only 
a surety for the other co-mortgagors, his right 
is, strictly speaking, a right of reimburse- 
ment or contribution, and in law, when we 
have regard to the pnp of equity and 
justice, there should be no difference be- 
tween a case where he discharges ap un- 
secured debt and a case where he discharges 
a secured debt. It is unnecessary for us to 
decide in this appeal whether section 92 of 
the Transfer of Property Act was intended to 
strike a departure from this position when 
it states that the co-mortgagor shall have 
the same rights as the mortgagee whose 
mortgage he redeems, and whether -t was 
intended to abrogate the rule of equity as 
between co-debtors, and provide for the en- 
forcement of the liability on the basis of 
the amount due under the mortgage; and 
this is because, as has been already stated, 
we are governed not by the statute but by 
general principles of equity and justice. If 
it is equitable that the redeeming cc-mort- 
gagor should be -substituted in the mortga- 
gee’s place, it is equally equitable that the 
other co-mortgagors should not be called 
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upon to pay more than he paid in discharge 
o: 


>> 


the encumbrance”, 


The case before us, we may notice, is one 
to which the provisions of the Transfer of 
Property Act would not apply, for the suit 
arose in the year 1120 corresponding to 1945 
in the area of the erstwhile Travancore State 
where the Transfer of Property Act was not 
in force, The redemption by the tavazhi of 
defendants 1 to 3 was in the year 1108. 
Therefore Section 92 of the Transfer of Pro- 
perty Act did not apply. Questions relating 
to transfer of property were decided in the 
concerned area, when the matter was not 
covered by rules of common law, on general 
rules of justice, equity and good conscience. 


4 Though the Supreme Court has not 
directly spoken on, the question with which 
we are concerned here, it laid down the 
principle which may have to be applied to 
the facts of this case. The rule of sub- 
rogation does not enable the redeeming co- 
a gacor to claim to be the mortgagee but 
it entitles him to seek to be reimbursed of 
whatever monies he has spent before posses- 
sion is sought to be recovered from him by 
the other co-mortgagor. The position would 
be the same where, in the strict sense, the 
redemption is not by a co-mortgagor as in 
the case of one of the heirs of the deceased 
mortgagor or one among the several donees 
of the several portions of the mortgage, If 
the right of the redeeming co-mortgagor is 
only to claim the amount which was actually 
spent before surrendering possession and not 
to claim that he should get the proportionate 
mortgage debt, it would necessarily follow 
that his possession is only that of a person 
who by virtue of having paid amounts to 
discharge the entire mortgage debt is entitl- 
ed to seek reimbursement prior to surrender- 
ing possession of the property to the other 
mortgagor. If that be the case, he cannot 
claim, by reason of the redemption, that he 
is still a mortgagee who would come within 
the scope of Section 4A of the Act, There- 
fore we do not think that it is open to the 
Oth defendant to set up the plea of tenancy. 


5. In the result, the order of the 
lower court calls for reversal. We set aside 
the arder, allow this revision holding that 
the mortgage cannot be deemed to be a lease 
and remit the case back to the trial court for 
further orders on the petition for final de- 
cree, J. A. 1198 of 1965, Disposed of as 
above. No costs. 


Revision allowed. 
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No. 17 vide Ex. P-7. In the final gradation 
list (Ex. P-9) also the plaintiff was jin- 
cluded in the gradation list of Accoun- 
tants at serial No, 17, In the provisional 
list he was shown in the grade of Rs, 120- 
250, but in the final gradation list he was 
shown in the scale of Rs. 100-200, The con- 
tention of the plaintiff is that he was en- 
titled to the grade of Rs. 120-250 and his 
pay in the unified revised scale of Ac- 
countants should be fixed accordingly. 
He has also claimed that in the final gra- 
dation list, he should have been shown at 
serial No. 13 and not at No. 17. He, there- 
fore, filed a suit seeking a declaration in 
respect of the aforesaid matters. 


3. The trial Court decreed the 
claim regarding fixation of pay, but his 
claim-regarding seniority was dismissed. 
The appellant, however, did not file any 
appeal against the dismissal of his claim 
regarding seniority and as such the ques- 
tion of seniority is no longer in issue mMm 
this appeal. 

4. The State Government filed an 
appeal against the decision of the trial 
Court regarding fixation of pay. The ap- 
peal was allowed by the learned Addi- 
tional District Judge, Gwalior, and the 
suit of the plaintiff was dismissed, Being 
aggrieved thereby the plaintiff has filed 
this second appeal. 


5. The main point for considera- 
tion in this appeal is whether the plein- 
tiff-appellant was entitled to the revised 
scale of Rs. 120-250 as an Accountant, In 
the provisional gradation list (Ex. P-7) he 
was shown as an Accountant on revised 
scale of Rs. 120-250. I agree with the 
learned Additional District Judge that 
the provisional gradation list does not 
confer on the plaintiff any right to the 
said scale of pay because it- was a list 
pending further consideration before fina- 
lisation. It is significant, however, that in 
the final gradation list of Accountants 
(Ex, P-9) also the plaintiff was shown as 
Accountant. It is, therefore, clear that the 
then Government of Madhya Bharat had 
decided to absorb the plaintiff as an Ac- 
countant. There is nothing to show that 
there was any intention on the part of 
the Government to ‘split the cadre of Ac- 
countants into different grades. On the 
other hand, it would appear from the re- 
port of the Integration Committee (Ex. 
P-15) that the Committee had proposed 
3 posts of Accountants in the grade of 
Rs. 100-150 (revised to Rs. 120-250) and 
14 posts of Accountants in the scale of 
Rs. 70-120 (revised to Rs. 120-250). Thus, 
it would appear that the Integration Com- 
mittee had recommended revised scale of 
pay of Rs. 120-250 for all the 17 posts of 
Accountants sanctioned in the new set-up. 
Therefore, there appears to be no justifi- 
cation‘ for singling out the plaintiff and 
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denying him the revised pay scale of 
Rs. 120-250, particularly when it was de- 
cided to absorb him as an Accountant. 


6. Shri R. S. Bajpayee, learned 
Government Advocate submitted that 
there were only 16 Treasuries in the for- 
mer State of Madhya Bharat and, there- 
fore, a cadre of 16 Treasury Accountants 
in the seale of Rs. 120-250 was created, 
but no order of the Government has been 
filed to show that the Government intend- 
ed to create only 16 posts in the scale of 
Rs. 120-250. It has been urged on behalf 
of the respondent that the plaintiff was 
merely an Accountant in the Pension 
Branch and was, therefore, to be treated 


tas an Accountant of a lower prade But 


if the intention of the Government had 
been to treat the plaintiff as an Accoun- 
tant of the lower grade, he would not 
have been absorbed as an Accountant 
without any distinction. It was open to 
the Government to create only 16 posts of 
Accountants in grade I and 1 post of Ac- 
countant in grade II and put the plaintiff 
in the post of grade II. But it is clear 
from the final Integration list (Ex, P-9) 
that the Accountants were not classified 
Into two different grades. 


7. In paragraph (3) of the written 
statement at page 16 of the paper book it 
has ‘been stated that the plaintiff prior to 
his being integrated as Accountant, was 
holding the post of Stamp Depot Keeper 
in the pay scale of Rs. 50-80, which was 
subsequently revised in Madhya Bharat 
to Rs. 70-150, but this does not explain 
why the plaintiff was put in the scale of 
Rs. 100-200. It would appear from the re- 
commendations of the Integration Com- 
mittee (Ex, P-15) that even the Accoun- 
tants in the scale of Rs. 70-120 were ab- 
sorbed as full-fledged Accountants on re- 
vised scale of Rs. 120-250 along with Ac- 
countants in the scale of Rs. 100-150. 
Thus, the pay scale of an official prior to 
the integration was not the sole criterion. 
Apparently, other factors such as merit 
and suitability were taken into considera- 
tion and once it was decided to absorb the 
plaintiff as an Accountant, he was entitled 
to the same scale as in the case of other 
Accountants without any distinction. 


8. The Government having decid- 
ed to absorb the plaintiff as an Accoun- 
tant he was entitled to the same revised 
scale of pay as other Accountants without 
any distinction. It appears to me that the 
discrimination arose on account of some 
confusion in implementing the orders of 
the Government, As pointed out above, it 
was open to the Government to create a 
post of Accountant of lower grade and to 
absorb the plaintiff on such post, but that 
has not been done and, therefore, the 
plaintiff is entitled to the same scale of 
pay as other Accountants, I, therefore, 
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hold ‘that the plaintiff having been ab- 
sorbed as an Accountant in the final’ gra- 
dation list (Ex. P-9) was entitled to the 
revised pay scale of Rs. 120-250 like other 
Accountants, The ‘decision of the learned 
District Judge against the’ plaintiff on this 
poe is erroneous and is liable to be set 
aside 


9. The next point that has been: rais- 
ed for consideration by Shri Bajrayee, 
learned Government Advocate, is thet the 
plaintiff is not entitled to any relief as he 
has filed a suit for bare declaration with- 
out claiming any consequential -elief. 
This contention is based mainly oan the 
proviso to Section 34 of the Specific Re- 
lief Act, 1963, which is reproduced bes 
low:— 

“34. xx XX XX: 

Provided that no court shall make 
any such declaration where the plaintiff, 
being able to seek further relief than a 
mere declaration of title omits to do so,” 


10. Shri M. P. Bhatnagar, learned 
counsel for the appellant urged thet this 
is not a declaration of the nature con- 
templated by the aforesaid section and, 
therefore, the proviso to the said section 
is not attracted. He urged that Section 34 
is not exhaustive and the Court has power 
to grant a declaration independently of 
the provisions of the said section. In sup- 
port of his contention he relied on the 
decision of the Supreme Court in Verma- 
reddi Ramaraghave Reddy v. Kondru 
Seshu Reddy (AIR 1967 SC 436), Their 
Lordships held in thé aforesaid case that 
Section 42 of the Old Specific Relief Act, 
corresponding to Section 34 of ‘the new 
Act, was not exhaustive of the cases in 
which a declaratory decree may be made 
and the Courts have power to- grant such 
a decree independently of the require- 
ments of the section, It is, therefore, clear 
that the power of Court to grant a decla- 
ratory decree is not confined to Sectioti 34 
of the Act. No doubt, where the matter 
falls within the purview of the sa‘d 'sec-~ 
tion, declaration can only ‘be made in ac- 
cordance with the provisions therecf, ‘put 
where the’ declaration claimed~is in res- 
pect of a matter not falling strictly within 
the purview of Section 42, the Court has 
power to grant a declaratory decree inde- 
pendently of the ae guir erens ‘of the sec- 
tion. 


11. In the pageant case, the plain- 
tiff is not seeking a declaration regarding 
his legal character or status or t> any 
right in property. There is no dispute 
that he was absorbed as an Accountant 
and as such it is not necessary for him to 
obtain a declaration regarding his position 
in that capacity. All that he claims is that 
since he was absorbed as an Accountant, 
he is entitled to a particular scale of pay. 
Such a declaration does not fall strictly 
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within the:purview of Section 34 and as 
such -the proviso to Section 34 is not at- 
tracted’ in this case. 

12, Apart from this, declarations 
claimed by Civil servants” in regard to 
service matters stand on'a different foot- 
ing In such a case `a declaratory decree 
serves the purpose, the ¢onsequential re- 
lief being implicit in it, and, therefore, it 
is not necessary for the plaintiff to seek 
any further relief. Once a declaration has 
been made, the logical consequences of 
such declaration are implemented by the 
Government and, therefore, it is not ne- 
eessary to seek any consequential relief 
in such cases, A similar view was ex- 
pressed by this Court in J. S. Dhopte v. 
State (1962 Jab LJ (SN) 228). 


13. In Lt. Col. G. S. Dutta v. Union 
of India (AIR 1966 J & K 124) it was held 
that in a suit for declaration that the 
plaintiff was entitled to pension at a 
higher rate, omission to seek the relief in 
consequence does not  disentitle the 
plaintiff to seek a declaratory decree þe- 
cause the plaintiff has a recurring cause 
of action for enhanced rate of pension in 
future also. 


14. In a suit by a. Government 
servant, against the Government in a ser- 
vice matter declaration itself is sufficient 
because the consequential relief fellows 
automatically from such declaration and 
it is, therefore, not necessary to seek it 
as a separate relief. 

15. I, therefore, do not agree with 
the learned counsel for the State that the 
plaintiff is not entitled to a declaration as 
he has not sued for the arrears of his 
salary consequent on such declaration. 

16. The appeal is, therefore, al- 
lowed and the decree of the trial Court is 
hereby restored. The respondent State 
shall pay the costs of the appellant and 
bear their own. Counsel’s fee according to 
schedule if certified. 

Anal allowed. 
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Dr. Prakash Chandra Tiwari, Petitioner 
v. The State of Madhya Pradesh, and others, 
Respondents. 
Sage Petn, No. 518 of 1978, D/- 25-4- 


(A) M. P. Homoeopathic and Biochemic 
Practitioners Act (26 of 1951), Section i9 
(1) — Registered practitioner under the Act 
—- Does not become registered medical pra- 
ctitioner under Drugs and Cosmetics Act 
(1940) and Rules thereunder — (Drugs and 
Cosmetics Rules (1945), Rule 65 (a)). 
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A person who is a registered practi- 
tioner under the M, P. Act of 1951 does not 
come within the scope of the expression ` re- 
gistered medical practitioner’ for the pur- 
poses of the Drugs and. Cosmetics Act id 
and Rules framed thereunder, (Para 8 

The extended definition contained in Sec- 
tion 19 of the Madhya Pradesh Act, which 
gets incorporated in the relevant Central Act, 
must be read subject to a contrary context, 

(Para 8) 

The context of Rule 65 (9) of Drugs and 
Cosmetics Rules clearly shows that the ex- 
pression “registered medical practitioner” as 
used’ in the said provision does not include a 
Homoeopathic and Biochemic Practitioner re- 
gistered under the Homoeopathic and Bioche- 
mic Practitioners Act of Madhya Pradesh. 

(Para 7) 

It could not have been intended by the 
Madhya Pradesh Legislature that drugs about 
which a Homoeopathic and Biochemic Prac- 
titioner has no knowledge and which may 
prove dangerous to life, if administered on 
the prescription of a non-qualified person, 
should be allowed to be sold on the prescrip- 


tion of such a practitioner. (Para 8 
(B) Drugs and Cosmetics Act (1940), 
Pre. — Not a law made by Parliament under 


Article 252 — Conflict between the Act and 
M. P. Act (26 of 1951) — Latter will pre 
vail — (Constitution of India, Article 252). 


A law to fall under Article 252 of the 
Constitution must be a law made by Parlia- 
ment. The Drugs and Cosmetics Act, 1940, 
which is a pre-Constitution law made by the 
Central Legislature under the Government of 
India Act, can in no sense be construed to 
be a law made by Parliament under Article 
252. The subject-matter of the Drugs Act, 
1940, now falls under -Entry:19, List III of 
the Constitution. Article 254, therefore, ap- 
plies and a law made by the Legislature of 
a State, which has received the assent of the 
President, will prevail over the said Act. 

(Para 8) 

(C) Drugs and Cosmetics Rules (1945), 
Rule 65 (9) — Scope. 

Rule 65 (9) is restricted to the substan- 
ces specified in Schedules H and L and pre- 
parations containing such substances. Medi- 
cines which do not fall within the description 
of substances specified in Schedules H and L 
and which are not preparations containing 
these substances can be sold by a Chemist 


even without a prescription of a registered 
medical practitioner. (Para 9) 
Cases Referred: Chronological Paras 


AIR 1975 SC 1831 = (1975) 1 SCC 421 
= 1975 Lab IC 881 6 
(1940) 2 All ER 401 = 1940 AC 618 6 


K. P. Munshi, for Petitioner; S, K. Dixit, 
for Respondents. 

SINGH J.:— By this petition under 
Articles 226 and 227 of the Constitution the 
petitioner, Dr. Prakash Chandra Tiwari, 
prays for issuance of a writ quashing a Cir- 
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cular issued by Drug Inspector, Jagdalpur, 
impleaded as respondent No. 4 to this peti- 
tión. i ; 

2. The petitioner is a registered pra- 
ctioner under the Madhya Pradesh Homoeo- 
pathic and Biochemic Practitioners Act, 1951, 
The petitioner passed the diploma in Homoeo- 
pathy and Biochemistry in the examination 


held in the year 1971, by the 
Board of Homoeopathic and Bioc- 
hemic Systems of Medicine, Madhya 


Pradesh The petitioner has ‘got his clinic at 
Jagdalpur. On 26th June 1978 the Drugs 
Inspector, Jagdalpur, wrote to M/s. Raj 
Medical Stores, a Chemist of Jagdalpur, in- 
timating that the petitioner is not a register- 
ed medical practitioner under Rule 2 (ee) of 
Drugs and Cosmetics Rules, 1945, and re- 
uesting not to dispense allopathic drugs on 
xe prescription of the petitioner. It is this 
letter or circular that the petitioner challen- 
ges by hire 

3. e petitioners contention is 
that. the Madhya Pradesh Homoeso- 
pathic and Biochemic Practitioners Act, 1951 
which has received the assent of the Presi- 
dent, directs by its provisions contained in 
Section 19 that in all Acts of Madhya Pradesh 
and in all Acts of the Central Legislature, 
any word importing a person recognised by 
law as a medical practitioner or member of 
medical profession shall include a registered 
practitioner under the Act, and, therefore, the 
petitioner comes within the scope of the eg- 
pression “registered medical practitioner” fot 
purposes of the Drugs and Cosmetics Act, 
1940, and the rules made thereunder. It is 
argued that in sending the impugned letter 
the Drugs Inspector did not take into ac-' 
count the provisions of Section 19 of the 
Madhya Pradesh Homoeopathic and Bioche- 
mic Practitioners Act, and that the petitioner 
is being illegally restricted in practising as 
a registered medical practitioner. 

4, To appreciate the contention of 
the learned counsel for the petitioner it is 
necessary to refer to the relevant statutory 
provisions, The Drugs and Cosmetics Act, 
1940, was enacted by the Central Legislature 
under the Government of India Act, 1935. 
As mentioned in the preamble of the Act, the 
Legislatures of all the Provinces passed re- 
solutions in terms of Section 108 of the Gov: 
ernment of India Act, 1985, authorising the 
Central Legislature to legislate for regulat- 
ing the import, manufacture, distribution and 
sale of drugs and cosmetics to the extent the 
above matters fell within List II of the 
Seventh Schedule to the Government of India 
Act. The Drugs and Cosmetics Rules, 1945, 
were made under the Act, Rule 2 (ee) of 
these rules contains the definition of Re- 
gistered Medical Practitioner. This rule, as 
amended by notification dated 5th June 1972 
and in so far as relevant, reads as follows: 

“Q(ee) Registered Medical Practitioner 
means a person— 

(i) holding a qualification granted by an 
authority specified or notified under Sec. 8 
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of the Indian Medical Degrees Act, 1916 
( of 1916), or specified in the Schedules to 
the Indian Medical Council Act, 1956 (102 
of 1956); or 

(ii) registered or eligible for registration 
in a medical register of a State meant for 
the registration of persons practising the 
modern scientific system of medicine; exclud- 
ing the Homoeopathic system of medicine; 

(iii) registered in a medical register of a 
State, other than a register for registration 
of “Homoeopathic Practitioners”, who although 
not falling within sub-clause (i) or sub-clause 
(ii) is declared by a general or special order 
made by the State Government in this be- 
half as a person practising the modern scien- 
tific system of medicine for the purposes of 
this Act;” 
Part VI of these rules is on the subject of 
sale of drugs other than homoeopathic medi- 
cines. The drugs can be sold only by licen- 


see. Rule 65 contains the conditions of 
licences. Sub-rule (9) of this rule provides 
as follows: 


“(9) Substances specified in Schedules H 
and L and preparations containing such sub- 
stances shall not be sold by retail except on 
and in accordance with a prescription of a 
registered medical practitioner: 

Provided that no prescription shall be 
required for sale or supply to a registered 
medical practitioner, hospital, infirmary or 
an institution approved by an order of a 
licensing authority”, 

5. Section 8 (11) of the Madhya Pra- 
desh Homoeopthic and Biochemic Practitioners 
Act, 1951, defines “registered practitioners’ 
to mean “a practitioner whose name is for 
the time being entered in the register under 
Section 16”. Section 15 prescribes a register 
of Homoeopathic and Biochemic Practitioners 
and Section 16 makes provision for the re- 
gistration of every persons name in the 
said register after he has passed the qualify- 
ing examination. It is not disputed that the 
petitioner has passed the qualifying examina- 
tion and his name has been entered in the 
register under Section 16. Section 19 (1) on 
which the learned counsel for the petitioner 
has placed reliance reads as follows: 

“19, Qualified practitioners certificate — 
Notwithstanding anything contained in any 
law for the time being in force,— f 

1) the expression “legally qualifie 
median! practitioner” or “duly p medi- 
cal practitioner” or any word importing a 
person recognised by law as a medical practi- 
tioner or member of medical profession, shall 
in all Acts of Legislature in the Madhya 
Pradesh and in alf Acts of the Central 
Legislature, in their application to the Madhya 
Pradesh, in‘so far as such Acts relate to any 
of the matters specified in List II or List IH 
în the Seventh Schedule to the Constitution 
of India, shall include a registered practi- 
tioner;” ‘ 
6. The effect of Section 19 (1) is to 
extend the definition of the expression “le- 
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gally qualified medical practitioner” or “duly 
qualified medical practitioner” or any other 
expression importing a person recognised by 
law as a medical Poan This exten- 
sion of definition of these expressions is also 
made applicable to all Acts of the Central 
Legislature in their application to Madhya 
Pradesh in so far as such Acts relate to any 
of the matters specified in List II or List 
Ill in the Seventh Schedule to the Constitu- 
tion. By force of Section 19, a person enter- 
ed in the register of Homoeopathic and 
Biochemic Practitioners maintained under 
Section 15 gets included in the definition of 
the expressions “Legally qualified medical 
practitioner” or “duly qualified medical prac- 
titioner” or any other expression importing a 
person recognised by law as a medica] prac- 
titioner or a member of medical profession, 
As already seen, the extension of these ex- 
pressions to include a Homoeopathic and 
Biochemic Practitioner registered under the 
Madhya Pradesh Homoeopathic and Bioche- 
mic Practitioners Act is also made applicable 
for purposes of Central Acts in their applica- 
tion to Madhya Pradesh, provided the Acts 
relate to any of the matters specified in List 
II or List III of the Constitution. Entry 19 
in List III embraces “drugs and poisons, sub- 
ject to the provisions of Entry 59 of List I 
with respect to opium”. The Drugs and 
Cosmetics Act, 1940, is thus on a subject 
which is enumerated in List I and Section 
19 of the Homoeopathic and Biochemic Pra- 
ctitioners Act will have effect for construc- 
tion of the expressions “legally qualified medi- 
cal practitioner” or “duly qualified medical 
practitioner” or any other similar expression 
used in the Drugs Act. The Drugs and Cos- 
metics Rules, 1945, being the rules made 
under the Drugs and Cosmetics Act, have 
full force and effect as if they were part and 
parcel of the Act itself; Sukhdev Singh v. 
Bhagatram, (1975) 1 SCC 421 at p. 438 
oe 17) = (AIR 1975 SC 1881 at p. 1337) 
Para 17), Section 19 of the Homoeopathic 
and Biochemic Practitioners Act, therefore, 
applies also for construing the Drugs and 
Cosmetics Rules. The expression “register- 
ed medical practitioner” is similar to the 
expressions “legally qualified medical practi- 
tioner” and “duly qualified medical practi- 
tioner” which are expressly mentioned in 
Section 19. The expression “registered medi- 
ca] practitioner” denotes that the medical 
practitioner concerned is recognised by law 
to practise medicine. The expression “re- 
gistered medical practitioner” used in the 
Drugs and Cosmetics Rules will prime facie 
be construed in the light of section 19 of the 
Homoeopathic and Biochemic Practitioners 
Act in its application to Madhya Pradesh not- 
withstanding that the definition of registered 
medical practitioner as contained in Rule 2 
(ee) of the Drugs and Cosmetics Rules er 
cludes persons practising the homoecpathic 
system of medicine. It does not, however, 
follow that the extended definition contained 


in Section 19 must apply in all cases, The 
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object of Section 19 is to provide an extend- 
ed definition in all Acts to which the section 
applies of the expressions “legally qualified 
medical practitioner” or “duly qualified medi- 
cal practitioner” or any other similar expres- 
sion. But all definition sections have to be 
read “subject to a contrary context”. Most 
often some such words are expressly mention- 
ed in the definition sections, but even other- 
wise such words are to be implied: Knightab- 
ridge Trust v, Byrne, (1940) 2 All ER 401 
at p. 405 (HL). 


7. The effect of Section 19 cannot 
be more than of adding a definition clause in 
the Central Act to which it applies, But the 
extended definition of the expressions to 
which Section 19 relates must like all defi- 
nitions be read subject to a contrary context. 
It has, therefore, to be seen whether there 
is a contrary context in Rule 65 (9) of the 
Drugs and Cosmetics Rules to exclude the 
application of the extended definition of re- 
gistered medical practitioner resulting from 
Section 19 of the Madhya Pradesh Homoeo- 
pathic and Biochemic Practitioners Act. A 
look at Schedules H and L of the Rules will 
show that the substances mentioned in these 
schedules are highly sophisticated drugs about 
which a Homoeopathic and Biochemic Prac- 
titioner is expected to have no knowledge. 


These drugs administered on the advice of a 
qualified person may be life-saving; but they 
may prove extremely pee if they are 
allowed to be sold and administered on the 
prescription of persons who have no know- 
edge of modern allopathic medicines. The 
amendment of the definition of registered 
medical practitioner given in the rule so as 
to exclude a Homoeopathic Practitioner gives 
an idea that the makers of the rule never 
intended that the drugs mentioned in Sche- 
dules H and L be sold on the prescription 
of a Homoeopathic Practitioner. Having 
regard to the dangers involved in case a 
Homoeopathic Practitioner is allowed to pre- 
scribe drugs mentioned in Schedules H and 
L and the menace that it is likely to create, 
we are of opinion that the context of Rule 
65 (9) clearly shows that the expression “re- 
gistered medical practitioner” as used in the 
said provision does not include a Homoeo- 
pathic and Biochemic Practitioner registered 
under the Homoeopathic and Biochemie Prac- 
titioners Act of Madhya Pradesh. 


8. The learned Advocate-General, 
who appeared on behalf of the State, sub- 
mitted that the Drugs and Cosmetics Act, 
1940, should be read to be a legislation under 
Article 252 of the Constitution and that such 
a law can be amended only by Parliament 
and not by the State Legislature. In our 
opinion, there is no substance in this argu- 
ment, The Drugs and Cosmetics Act was 
enacted, as its preamble shows, under Sec- 
tion 103 of the Government of India Act, 
1985. A law made by the Central Legisla- 
ture under Section 108 could be amended 
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or repealed by an Act of the Legislature of 
a Province in its application to that Province. 
It is expressly so provided in Section 108, 
Article 252 of the Constitution corresponds 
in some respects to Section 108 of the Gov- 
ernment of India Act, but there is a material 
difference in that a law passed by Parliament 
under Article 252 cannot be amended or re 
pealed by an Act of the Legislature of a 
State. Be that as it may, a law to fall under 
Article 252 of the Constitution must be a 
law made by Parliament, The Drugs and 
Cosmetics Act, 1940, which is a pre-Con- 
stitution law made by the Central Legislature 
under the Government of India Act, can in 
no sense be construed to be a law made by 
Parliament under Article 252. The subject- 
matter of the Drugs Act, 1940, now falls 
under Entry 19, List III of the Constitution. 
Article 254, therefore, applies and a law 
made by the Legislature of a State, which 
has received the assent of the President, will 
prevail over the said Act. The Homoeopat- 
hic and Biochemic Practitioners Act enacted 
by the Madhya Pradesh Legislature has receiv- 
ed the assent of the President. there is 
any conflict between the Madhya Pradesh 
Act and the Drugs and Cosmetics Act which 
is an existing law, the former will prevail. 
However, in the instant case, we do not find 
any conflict. We have already stated that it 
must be assumed that the extended defini- 
tion contained in Section 19 of the Madhya 
Pradesh Act, which gets incorporated in the 
relevant Central Act, must be read subject 
to a contrary context. It could not have been 
intended by the Madhya Pradesh Legislature 
that drugs about which a Homoeopathic and 
Biochemic Practitioner has no knowledge and 
which may prove dangerous to life, if ad- 
ministered on the prescription of a non- 
qualified person, should be allowed to be 
sold on the prescription of such a practitioner. 


9. Learned counsel for the peti- 
tioner has also contended that the prohibi- 
tion contained in Rule 65 (2) of the Drugs 
and Cosmetics Rules is applicable only in 
a of drugs mentioned in Schedules H 
and L, but the Drugs Inspector has prohibit- 
ed the Chemist to sell any drug whatsoever 
on the prescription of the petitioner. The 
argument of the learned counsel is that in 
any case to the extent the letter or circular 
of the Drugs Inspector goes beyond the 
scope of Rule 65 (9), it is in excess of juris- 
diction and restricts the rights of the peti- 
tioner.- In our opinion, this contention must 
be accepted. The learned Advocate-General 
did not show us any rule similar to Rule 65 
(9) which prohibits a Chemist to sell by re- 
tail any allopathic medicine whatsoever ex- 
cept in accordance with the prescription of a 
registered medica] practitioner. Rule 65 (9) 
is restricted to the substances specified in 
Schedules H and L and preparations con- 
taining such substances. Medicines which 
do not fall within the description of substan- 
ces specified in Schedules H and L and which 
are not preparations containing these sub- 
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stances can be sold by a Chemist even with- 
out a prescription of a registered medical 
practitioner. The impugned letter in so far 
as: it goes beyond Rule 65 (9) is, therefore, 
clearly in excess of authority of the Drugs 
Inspector, 

' 10. The petition is partly allowed. 
We declare that the Circular or Letter of the 
Drugs Inspector dated 26th June 1973 shall 
not ic effect except in respect of substan- 
ces and preparations covered by Rule 65 (9) 
‘of the Drugs and Cosmetics Rules, 1945. 
There shall be no order as to costs of this 
petition. The amount of the security deposit 
shall be refunded to the petitioner. 


Petition partly allowed. 
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Singhai Karelal Kundanlal Trust, Appli- 
cant v. M/s. Kesri Dal Mill, and others, Non- 
applicants. 

Civil Revn. No, 1005 of 1978, D/- 3-1- 
1975*. 

(A) Civil P. C. (1908), Order 6 R. 16 
— Striking out pleading — Allegations im 
written statement offering no defence and 
made for purpose of protracting trial — De- 
fence must be struck out. 

Where any allegation cannot offer a 
defence to the action and which if not struck 
‘out would . unnecessarily delay the suit, it 
must be struck out. Where on facts it was 
found that the defence was merely about the 
contingent expectancy of refund of Sales- 
tax and no cause of action arose for making 
any claim or set off and that the defendant 
indulged in unnecessary, irrelevant, frivolous 
and embarrassing pleading to confuse and pro- 
tract the trial, the defence was struck out. 
1877 C. D. 478, Rel. on. . 

(Paras 10, 11, 12, 18) 


Cases Referred: Chronological Paras 
AIR 1974 Madh Pra 75 = 1974 me) 

126 
1877 CD 473 12 
K. N. Agarwal, for Applicant; B, C. 


Verma with N. D. Tiwari, for Non-applicants. 


ORDER:— This revision is from an in- 
terlocutory order passed by Shri V. S. Pyasi, 
2nd Additional District Judge, on a prelimi- 
nary objection raised by the plaintiff, 

2. The learned trial Judge rejected 
the plaintiffs objection that (1) paragraphs 11, 
12, 18, 14, 15, 17, 18. 19. 20. 28. 24 and 
98 be struck out as being unnecessery, ir- 
relevant and frivolous, (2) likewise, para- 
graphs 2 and 27 of the written statercent be 
also directed to be struck out. 


*(Against order V. S, Pyasi, Addl, Dist. J; 
Sagar, in Civil Suit No. 5-B of 1973 D/- 
15-11-1978). 
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S. K. K, Trust v. Kesri Dal Mill.(Shiv Dayal J.) 


A. I. R. 


3. . The -plaintiff has been described 
as “Singhai Karelal Kundanlal Trust, through 
managing trustee Balchand Malaiya”. It is 
averred in the plaint that the trust has been 
carrying on business of Kachchi Adhat (Com- 
mission agency) from October 24, 1950. By 
resolution dated December 26, 1972, the 
trust committee has appointed Bal Chand 
Malaiya, managing trustee to institute the 
present suit. 


4, The defendants in their written 
statement disputed the plaintiff's competence 
to sue, They have given different reasons. 
It is said inter alia in paragraph 27 that the’ 
trust was cancelled by a registered deed 
dated March $1, 1959. 


_ In the plaintiffs application to 
strike out these pleadings certain facts to sup- 
pot the plaintiffs competence to sue have 

een alleged. 


G. It is abundantl 
dispute about the plaintiffs competence to 
sue has to be tried. It cannot be said that 
the defendants cannot challenge the plaintiff's 
competence to sue. It must, therefore, be 
said that the learned trial Judge was right 
in rejecting that part of the plaintiffs ap- 

lication. To that extent this revision must 
e dismissed, . 


ie As regards the second part of the 
plaintiffs application dated October 12, 1973, 
it is contended by the learned counsel for the 
petitioner that the question as to the refund 
of Sales-tax and the defendants’ right of re- 
tenticn is a frivolous pleading, which is not 
available to the defendants. It is aimed at 
mere harassment of the plaintiff by un- 
necessarily protracting litigation. These para- 
apks of the written statement must, there- 
ore, be ordered to be struck out. Shri Verma 
learned counsel for the defendants tells me 
that the substance of those paragraphs is as 
follows: The plaintiff recovered from the 
defendants certain sums on account of Sales- 
tax which the plaintiff paid to the Sales-tax 
Department. But now the plaintiff has claim- 
ed refund of the Sales-tax ton the Sales-tax 
Department. If that Sales-tax is refunded by 
the Sales-tax Department to the plaintiff, the 
defendants will be entitled to that amount. 
Moreover, the defendants may be made liable 
to pay Seles-tax. Therefore, the defendants 
are entitled to retain the amount claimed in 
the suit. 


8. It is clear from the plaint that the 
suit claim is in respect of two items. It is 
averred in the plaint that the defendant’s 
firm purchased from cultivators in the plain- 
tiffs Kachchi adhat (i) 31 bags of Masoor 
for Rs. 4748.74 on November 23, 1972 and 
(ii) 47 bags of Masoor for Rs, 6939.63 on 
November 25, 1972. The plaintiff trust paid 
the amount on behalf of the defendants to 
the cultivators (vendors). The defendants 
were liable to repay the amount within seven 
davs. But thev did not so repay in spite of 
repeated demands. Total of these two items 


clear that the 
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is. Rs. 11,688.87 Ps., on which the plaintiff 
has claimed interest Rs. 536.94 and in the 
result a decree for Rs. 12,225.81 Ps. . Thus 
the suit is for re-imbursement of the. amount 

aid. by the plaintiff on behalf of the defen- 
isnt. in respect of two specified transactions. 


9. In the ‘impugned paragraphs of 
the written statements, see for instance para- 
aph 15, the defendants have dlleged that 
rom the year 1963-64 to 1972-78, the plain- 
tiff recovered from the defendants firm 
Rs. 18,617.88 Ps. on account of Sales-tax. 
This follows other allegations, the substance 
of which has been stated above. 


20. : Even according to the defen- 
danis’ allegation, the plaintiff has merely 
claimed refund of Sales-iax, ' Cne does not 
know whether that claim will be allowed 
or not; or when will it be allowed. The de- 
fence is merely about the contingent ex- 
pectancy. No cause of action has arisen to 
the defendants as- yet for making any claim 
against the plaintiff. No demand has been 
made against the defendants to pay any 
Sales-tax. That they may become. liable to 
pay any Sales-tax is merely an apprehension 
to-day, The defendants have not made any 
counter claim, nor have they claimed any 
set-off, Furthermore, the possible claim does 
not arise from the suit transactions. It is not 
the defendants; case that in respect of the 
said transaction. they have paid anv Sales- 
tax to the plaintiff. : ; 


Ll. It is thus quite clear that th 
paragraphs in the written statement to which 
the plaintiff has taken exception do not make 
out any defence to the suit. The plaintiffs 
contention is right that this part of the plead- 
ing is unnecessary, irrelevant, frivolous and 
embarrassing. e only obvious purpose is 
to confuse and protract the trial. 


12. Order 6, Rule 16 of the Code of 
Civil Procedure provides that the Court may 
at any stage of the proceeding order to be 
struck out or amended any matter to any 
pleading which may be unnecessary or 
scandalous or which may tend to prejudice, 
embarrass or delay the fair trial of the suit. 
This rule enables a party to apply to strike 
out any part of opponent’s pleadings which 
may be unnecessary or scandalous or which 
may tend to’ prejudice, embarrass or delay 
the fair trial of the suit. In Davy v. Carrett 
1877 CD 473, it was held that although 
the Court of Appeal will not readily inter- 
fere with the discretion of the Court of first 
instance in a matter of procedure, it is its 
duty to exercise its own discretion as to whe- 
ther a pleading is so framed as to embarrass 
the opposite party. In a case, therefore, 
where a statement of claim was in the opin- 
ion of the Court of appeal calculated to em- 
barrass the defendants by reason of its stating 
immateria] facts, and setting out at great 
length documents which could not be mate- 
rial except as evidence by way of admission, 
it was ordered to be struck out. though a 
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motion for that purpose had’ been Teaia 
with costs by the Court below. 

13. it is clear law that where any 
allegation cannot offer a defence to the ac- 
tion and which if not struck out would un- 
necessarily delay the suit, it must be struck 
out, a 

14. Fhe learned counsel for the peti- 
tioner asks my attention to paragraphs 3 and 
4 of the plaint and the corresponding’ para- 
graphs 3 and 4 of the written statement and 
contends that the transactions and amounts 
due being admitted a decree should forthwith 
be passed on the admission under Order 12, 
Rule 6 of the Code of Civil Procedure. Among 
others, reliance has been placed on Shikar- 
chand v. Barr Baf, AIR 1974 Madh Pra 75 
= 1974 ral 126. The argument is that 
decree must be passed in favour of the 
plaintiff on the defendants’ admission and 
the lability must not be deferred even for 
a day. I have no doubt that thé trial court 
will duly consider this objection. 


15. Fhe revision ts partly allowed, 
Paragraphs 11, 12, 18, 14, 15, 17, 18, 19, 20, 
23, 24 and 28 of the written statement shall 
be struck out. The other part of the revi- 
sion is dismissed. Parties shall bear their 
own costs in this revision, 


Order accordingly. 
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. BP. Pathak, Appellant v. Dr, Riyazu- 
ddin and others, Respondents. . 
: — Second Appeal No. 628 of 1970, Ð- 
9-10-1975. | 
_ (A) T. P. Act (1882), Section 109 — 
Right of lessor’s transferee — Transferee of 
part of the leased property if and when can- 
not terminate by quit notice the lease in res- 
pect of the part transferred. (Ibid, Sec. LET). 


A transferee of a part of a leased pro- 
perty acquires “all the rights” of the fessor 
in respect of that part as if it alone had 
comprised the Iease and a new relationship 
is created between the transferee and the 
lessee. .The section creates a statutory aë 
tornment substituting, but retaining the same 
effect of, the contractua] attornment Title 
of the assignee ‘is complete on execution of 
the deed of assignment and is not postponed 
til the notice of the assignment. 

(Paras 19 and 28) 


In view of such substitvtion made by 
the section it cannot be contend ed that since 
the lessor had no right to terminate the ten- 
ancy by a nofice to quit a part of the de- 
mised premises could not transfer such a 
right to the transferee, (Para 24) 


The right of ejectment is inherent in 
ownership, Therefore by virtue of the sec- 
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tion such transferee is entitled to evict the 
tenant from that part transferred to him not 
only when the lease had been determined 
before the transfer but also if it is determin- 
ed after the transfer in any of the circumst- 
ances mentioned in Section 111. Thus he 
can terminate by a quit notice the lease in 
respect of the property transferred to him. 
ee 21, 25, 28) 
The possibility that a lessor by utilising 
such right of the transferee may eject a lessee 
by a bogus transfer to another of his confi- 
dence does not arise because it is always per- 
missible to lift the veil and show the true 
nature of the transfer. Case law discussed. 
(Para 26) 
Cases Referred: Chronological Paras 
AIR 1972 Madh Pra 17 = 1971 Jab LJ 
556 11,. 28 
AIR 1972 Madh Pra 206 = 1972 Jab LJ 881 
= 1972 MPLJ 651 ae) 
1971) 5. A. No. 464 of 1971 (MP) 9, 10 
1970) S. A. No. 822 of 1967, D/- EEN 


(Madh Pra) 
AIR 1968 SC 438 = (1968) 1 SCR 536 T 


(1968) S. 4. No. 461 of 1967 D/- 28-2-1968 

(Madh Pra) OF 
AIR 1966 Punj 481 il 
AIR 1965 Madh Pra 1 = 1964 Jab o 


436 

AR o Madh Pra 218 = 1957 MPLJ 805 

AIR 1957 Cal 627 19 

1957 Nag LJ 625 = 60 Bom LR 104 10,23 

AIR 1956 Trav. Co. 265 = 1956 Ker LT 
1 7 


39 

AIR 1955 SC 661 = (1955) 2 SCR 603 15 
AIR 1955 Raj 167 = 1955 Raj LW 129 18 
AIR 1952 Jand K 18 = 10I & K LR 


176 | 
(1950) 86 Cal LJ 198 10, 25 
eee Nag 44 = ILR 1944 Nag T 


(FB) 
11936) 53 TLR 45 = (1936) 3 All ER 73 22 
1921) 1 Ch, 559 = 90 LJ (Ch) 269 22 
AIR 1920 Mad 838 = (1919) ILR 42 Mad 

603 (FB) 0, 25 
AIR 1919 Mad 1186 = 33 Mad LW 684 18 
AIR 1918 PC 102 = 45 Ind App 222 19, 20 
AIR 1917 Mad 151 = ILR 39 Mad 1049 18 
AIR 1915 Mad 813 = ILR 88 Mad 445 18 
(1880) ILR 5 Cal 902 = 6 Cal LR 421 


(FB 
asics 13 WR 228 = (1810) 128 ER 49 = 
8 Taunt 120 18 
1776) 96 ER 688 = 2 WBL 1075 18 
(1584) 3 Co Rep 7 a = 76 ER 637 15 
P, R. Padhye, for Appellant; Ravish 
Agarwal, for Respondent 1. 

SHIV DAYAL, J:— “Whether a trans- 
feree of part of the property leased can ter- 
minate the lease with respect to the _ part 
transferred to him by giving quit notice to 
the tenant.” 

The plaintiff, Dr. Riyazuddin, 
averred in the plaint that he purchased a 
portion of Nazul Plot No. 40/2, measurin 
39’ x 108’, from its previous owner E, Asho 
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Rao and others, by a registered deed of sale. 
The vendors simultaneously delivered posses- 
sion of the plot. The suit plot had been 
taken on lease by B. P. Pathak (defendant 
No. 1) from the plaintiffs predecessor-in-title 
for storing coal, etc. on a monthly rent of 
Rs. 5/-, when he worked as a coal contractor. 
Later on, B. P. Pathak unauthorisedly erect- 
ed temporary structures and sublet the same 
to defendants Nos. 2 and 8 for being used 
for residential] purposes, keeping a portion 
for himself. The remaining portion of the 
land is being used for growing vegetables by 
defendant No, 4, at the instance of defendant 
No. 1, The occupation of defendants Nos. 2 
and $ is unauthorised and unlawfal. Defen- 
dant No. 1 is in arrears of rent from October 
17, 1966 to June 80, 1968, which he has 
not oper in spite of notice. The plain- 
tiff, who is a Doctor of Medicine, requires 
the aforesaid accommodation to build his clinic 
and dispensary and such building could not 
be constructed without the accommodation 
(plot) being vacated. The plaintiff has ter- 
minated the tenancy of defendant No. 1 
by notice. 

3. One of the pleas in defence was 
that the notice terminating the tenancy was 
not valid. It was alleged that the defendant 
Pathak was a tenant of plot, measuring 
50° x 350 and the plaintiff, being an assignee 
only of a part of the demised premises, can- 
not terminate the tenancy with respect to the 
part assigned to him. 

A, The trial Court framed the fol- 
lowing issues:— 

“(1) Whether‘ the defendants had taken 
the Nazu! Plot No. 40/2 from its owner on 
a permanent lease? 


(2) Whether the defendant No. 1 is in 
arrears of rent from 17-10-1966 to 80-6 68? 

(8) Whether the plaintiff determined the 
tenancy by valid notice? 

(4) Whether the defendants are liable 
to be evicted under Section 106 of the Trans- 
fer of Property Act read with Section 12 of 

e Accommodation Control Act? 

(5) Whether the pr2vious owner of the 
suit plot has created a licence in favour of 
defendant No. 1 to occupy the suit plot with 
a grant to construct permanent structure 
thereon? 

(6) Whether the licence has been irre- 
vocable?” 

5. The trial Court passed a decree 
for ejectment of all the defendants from the 
suit plot and for arrears of rent, Vacant 
o was directed to be delivered after 

emolishing the structure thereon 


6. Defendant No. 1 Pathak appealed. 
The learned Additional District Judge affirm- 
ed the judgment and decree of the tria] Court 
with the modification that the claim for rent 
and mesne profits was disallowed. 


7. Defendant No, 1 Pathak preferred 
this second appeal By his order dated July 
28, 1971, Pandey, J., remitted the case to the 
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trial Court for determining the following 
issues:— 

“(a) What was the land let out to de- 
fendant No. 1 (B. P. Pathak)? 


(b) Whether a part of the land let out 

was subsequently sold to the plaintiff Dr. 
Riyaguddin?” 
The trial Court reported its finding in favour 
of the plaintiff, concluding that the suit land 
itself was leased out to defendant No, 1 and 
was subsequently sold to the plaintiff. 


8. The learned referring Judge has, 
on a fresh appreciation of evidence, held that 
the {lease created by Nageshwar Rao in 
favour of Pathak was at least of area 49 x 
108’, so that the plaintiff is purchaser of onl 
a part of the demised premises. While deal- 
ing with this reference, we are not concerned 
with the correctness of the finding reached 
by the learned nong Judge. We have to 
answer the question of law stated at the out- 
set. 


9. Singh, Ją has referred the point 
for decision by a larger Bench because he 
has found that in his own unreported earlier 
decision in Second Appeal No, 464 of 1971 
(MP) (Dwarkaprasad v. Khemchand), he 
answered the question in the negative and 
held that a transferee of a part of the pro- 
perty leased, cannot terminate the lease with 
respect to the part transferred to him, but 
his decision is in conflict with an earlier re- 
ported decision of Bhave, J. in Subhashchandra 
v. Radhavallabh 1972 Jab LJ 881 = 1972 
MPL] 651 = (AIR 1972 Madh Pra 206), 
which was not brought to his notice when 
he decided Dwarkaprasad’s case. Bhave, J. 
had answered the question in the affirmative. 


10. Relying on the reasoning in 
Dwarkaprasad’s case, S. A. No. 464 of 1971 
(Madh Pra) (supra), it is urged by the learned 
counsel for the pn that there can be 
no splitting of the lease merely because of an 
assignment of a part of the demised premises. 
As the lessor himself had no right to termi- 
nate a part of the lease and to require the 
tenant to quit a part of the demised premises, 
the transferee cannot get that right under Sec- 
tion 109, T. P. Act. Singh, J, had relied on 
Daulatsingh v. State of Bombay 1957 Nag 
H 625, and Smt. Durga Rani Devi v. Mohiu- 
ddin (1950) 86 Cal LJ 198, 


IL It seems to us fundamental that 
as between the lessor and the lessee there 


can be no splitting of tenancy and even the - 


Court or the Rent Controlling Authority can- 
not, by its decree or order, split up a tenancy, 
unless there is a specific provision in the 
statute for splitting tenancy, In Miss S. 
Sanyal v. Gian Chand, AIR 1968 SC 488, 
their Lordships quoted the decision in Kan- 
war Behari v. Smt. Vindhya Devi, AIR 1966 
‘Punj 481 where, while considering Section 
18 (1) (e) of the Delhi and Ajmer Rent Con- 
tro] Act, it was held:-— 
“Where the building let for residence is 
the entire premises it is not open to the Court 
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to further sub-divide the premises and order 
eviction with respect to part thereof”. 
The Supreme Court said:— ’ 

“In our view that judgment of the Pun- 
jab High Court was right on the fundamental 
ground that in the absence of specific provi- 
sion incorporated in the statute the Court has 
no power to break up the unity of the con- 
tract of letting and attribute incidents and 
obligations to a part of the a saan of 
the contract which are not applicable to the 
rest.” 

(Underlined by us) 
This was followed by a Division of this Court 
in Shantaram v. Shyam Sunder AIR 1972 
Madh Pra 17, where it was held:— 


“Even if any one of the landlords es- 


_tablishes his bona fide requirement under 


e) the decree for eviction 
must follow for eviction of the tenant from 
the entire premises demised.” = 

A “specific provision incorporated in the 
statute” was found by a Full Bench of this 
Court in Nathulal v. Ratansi 1957 MPL] 
805 = (AIR 1958 Madh Pra 218 (FB)). It 
was sub-clause (8) of clause 18 of the C. P. 
and Berar Letting of Houses and Rent Con- 
trol Order, 1949, which reads as follows:— 


“When a landlord applies to the Con- 
troller under item (vii) of sub-clause (3), the 
Controller shall enquire into the needs of the 
landlord and if on enquiry the Controller is 
satisfied that the needs of the landlord will 

e met by the occupation of a portion of 
the house he shall give permission in respect 
of such pee only.” 

The Full Bench held:— 


“In our opinion, under sub-clause (8) of 
clause 18, there is room for permission for 
vacating only a portion of the premises, an 
it is not necessary in every case that the 
landlord must be given permission to termi- 
nate the entire tenancy if he himself wants 
only a portion, Even if the landlord wants 
the entire portion, the words of sub-clause 
(8) enable the Rent Controller to decide what 
portion of the house would meet the needs 
of the landlord and he can make order only 
in respect of that portion.” 


12, Another fundamental principle is 
that neither party to a lease can substitute 
for himself a third party during the subsis- 
tence of the contract without the consent 
of the other; all the three must mutually 
agree, But this will be subject to statutory 
provision incorporated in a statute. A statu- 
tory provision overrides a contract, unless 
the statute permits to contract out of the 
statute, in which case, there must be such 
a contract to the contrary, if the contract is 
to be saved from the effect of the statute. 
The effect of Section 109 of the Transfer of 
Property Act is that if a lessor transfers the 
property leased, or any part thereof, or any 
of his interest therein, the transferee acquires 
all the rights of the lessor as to the proper- 
ty or part transferred. However, the lessor’s 


Section 12 (1) (e) 
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liabilities do not cease, unless the lessee 
elects to hold the transferee liable. The 
last paragraph of Section 109 is a corollary 
to the transferee acquiring “all rights of the 
lessor” when a part of the’ property leased 
is transferred; the transferee is entitled’ only 
to proportionate rent, i, ‘e., in respect of the 
art so transferred. If all the three —- the 
essor, the lessee and the transferee——do not 
mutually come to an agreement as to the pro- 
portion of the rent payable in respect of the 
part transferred, it may be determined by the 
Court. The provision recognises splitting (. 
the ee when a part of the property is trans- 
erred, i ag 

13. The proviso to the section creates 
an exception, that the transferee is not en- 
titled to rent due before the transfer. 

14. In our country, the expression 
“privity of estate” is sometimes used to con- 
yey the relationship of landlord and tenant. 
The expression “assignee of the reversion of 
part” is used to conveniently convey “trans- 
feree of the whole of the interest of the lessor, 
or part of the property demised”, The ex- 
pression “assignee of part of the reversion 
ist used to conveniently convey “transferee of 
a part of the interest of the lessor in’ the 
whole of the demised property”. Section 109 
applies to three cases:— ` 

(1) Where the lessor transfers the whole 
property leased; E 

(2) where the lessor transfers. any part 
of the property leased (i. e. assignee of the 
reversion of part); an 

(3) where the lessor transfers any part of 
his interest in the property leased (i. e. assig- 
nee of part of the reversion). It is stated in 
51 C: J. S. para 258, at page 672:— 

“Generally the rights and liabilities exist- 
ing between the grantee and the lessee are 
the same as those existing between the gran- 
tor and the lessee, after the lessee is given 
notice of the transfer of the property.” 
And, it is further stated at page 675:-— 

“The grantee may terminate the tenancy 
in accordance with the terms of the lease and 
statutory procedure subject to conditiors in 
the contract under which he purchased the 
lands. After the termination or surrender í 
the lease the grantee has the same righs as 
the grantor would have had and holds the pre- 
mises free from encumbrance of the lease”. 

. 15. In Bengal Immunity Co. v. 3tate 
. of Bihar (1955) 2 SCR 603 = AIR 1955 SC 
661. S. R. Das, Acting C. J., said:— , 

“It is a sound rule of construction of a 

statute firmly established in England as far 





back as 1584 when ‘Heydon’s case’ (1584) 
8 Co. Rep 7a (V) was decided that:— 
Me ener Bas for the sure and true inter- 


the making of the Act; 
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2nd. What was the mischief and the ef- 
a for which the common law did not, pro- 
vide; 

8rd. What remedy the, Parliament hath 
resolved and appointed to cure the disease of 
the Commonwealth; and ` 


2 


4th, The true reason of the remedy; and 
then the office of all,the judges is always to 
make ‘such construction as shall suppress the 
mischief, and advance the remedy, and to 
suppress subtle inventions and evasions for 
continuance of the mischief, ‘pro privato com- 
modo’, and to ‘add force and life to the 
cure and remedy, according to the’ true in- 
ar of the'makers of the Act, ‘pro bono pub- 
CO’. : i 
16. , At common law, an 'assigament 
was not complete without attornment by the 
lessee to the assignee (will apart). Before, the 
enactment of Section 109 of the Transfer of 
Property Act (1882), in Ramalall v. Chundra- 
bulli (1870) 18 WR 228, it was held that 
the lessor’s assignee could not sue for rent 
without the lessee attorning to him. There 
is another decision dated. fune 1, 1880, of 
a Full Bench of five Judges of the Calcutta 
High Court Ishwar Chunder Dutt v. Ram 
Krishna Das (1850) ILR 5 Cal 902 (FB) 
in which Garth, C. J, spoke for the .Court 
thus:— 
“That a sale of a share in a, tenure, 
which has been Jet to a tenant in its entirety, 
oes not of itself necessarily effect a severance 
of the tenure or an apportionment of the 
rent; but that.if the purchaser of the share 
desires to have such a severance or appor- 
tionment, he is entitled to enforce it by tak- 
ing proper steps for that purpose, . 
If he takes no such steps, then the tenant is 
justified in paying the entire rent, as béfore, 
to all the parties jointly entitled to it. But if 
the purchaser desires to effect a severance of 
the tenure and an apportionment of the rent, 
he must ave the tenant due notice to that 
effect, and then, if an amicable apportion- 
ment of the rent cannot be made by arrange- 
ment between all the parties concerned, the 
urchaser may bring a suit against’ the tenant 
or the purpose of having the rent apportion- 
ed, making all the other co-sharers parties 
to the, suit, . l 
No real injustice will be done to the tenant 
under such circumstances, because the pos- 
sibility of severance of the tenure by: but- 
wara, sale or otherwise, is only one of those 
necessary incidents of the property which 
every tenant’ is, or must be présumed to 
have been aware of when he took his lease; 
and as regards costs of any suit which may 
be brought for the purpose of having the 
rent apportioned, they would of course be a 
matter for the discretion of the Court, and 
would probably depend upon how far in each 
case the tenant has had a fair opportunity of 
amicably adjusting the apportionment. 
XXX XXX XXX 
It appears to us that this case was rightly de- 
cided; and that it is impossible upon princi- 
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ple to distinguish cases where a tenure -is 
sold privately from those where it is sold: by 
ublic auction; or, on the other hand, to 
istinguish cases where a tenure is severed 
by different portions of its area being sold 
to different persons, from‘ those where it is 
sold to different persons in undivided shares.” 


When Section 109 is read side by side, 
it n as if the section was drafted with 
this decision in view, ' ; 

17. If the demised property contains 
10 rooms and the lessor transfers 4 rooms 
out of them, then, according to Shri Padhye’s 
argument, the transferee is not entitled to 
ejectment or to terminate the lease in respect 
of those four rooms. It will follow that the 
lessor also cannot determine the lease in res- 
pect of those four rooms because he has 
ceased to have any right in that part of the 
property. Thus, in respect of those four 
rooms, neither the lessor, nor the transferee 
can terminate the lease, unless both join 
hands. So also in respect of the remaining 
6 rooms, the lessor cannot eject the tenant, 
nor determine the lease because, according 
to Shri Padhye’s argument, it will amount to 
splitting of the lease. And, the transferee 
also cannot eject the tenant in respect of 
those 6 rooms, obviously because he has not 
acquired any right, title or interest in those 
rooms. The net result will be that in respect 
of the 10 rooms (i. e. 6 and 4), the lease can 
never be determined and the tenant can 
never be -ejected, if either the transferee or 
the lessor exercises so to say the veto. 


18. It is settled law that one of the 
joint lessors cannot alone terminate a lease. 


ease must be determined by all the lessors. . 


If one of the lessors desires to determine the 
tenancy and: the other does not, the former 
has to effect a partition and get his share 
separated. Then, in respect of the part, 
which the former acquires by partition, he 
becomes the sole lessor vis-a-vis the lessee. 
A partition between co-owners’is a transter 
of the respective parts of the property with- 
in the meaning of Section 109, although, 
strictly speaking, in respect of the part ac- 
uired by a particular co-owner, there is 
“surrender” by the others of their interest. 
See Vinayak v. Moreshwar, ILR (1944) Nag 
842 = (AIR 1944 Nag 44 (FB)) Pyarelalsa v. 
Garanchandsa 1964 Jab LJ 486 = (AIR 
1965 Madh Pra 1); Skattar Singh v. Rawela 
AIR 1952 J. and K. 18 and Banarsilal v. 
Bhagwan AIR 1955 Raj 167. 

A partition brings about splitting of the 
tenancy and the co-owner in respect of the 
part of the property allotted to him in the 

artition is entitled to eject the tenant. In 
that case, his right to determine the lease or 
to eject the tenant will not be dependent on 
the other separated co-owners joining hands 
with him; otherwise, the partition will have 
no meaning andit will amountto this that if 
one of the co-owners does not want a tenant 
to be ejected, he conld never be ejected 
either during the continuance of joint owner- 


` 


' B. P. Pathak v. Riyazuddin (Shiv Dayal J.) 


ship or even after partition. This demons- 
trates that the law recognises splitting of ten- 
ancy in circumstances where the original 
tenancy is substituted either by contract or 
by statutory effect. It cannot be the law 
that one of the co-owners can absolutely d 
feat the right of the other co-owners as re- 
gards ejectment of the tenant, He can exer- 
cise his veto so long as he continues to be 
a joint owner, But, after partition, his veto 
is abolished along with his interest in the 
part not allotted to him. In Manikkam v. 
een AIR 1919 Mad 1186, it was 
eld: 


“The words used are ‘all the rights’ and 
the expression is very comprehensive. There 
oes not seem to be any reason why the 
words should be held not to include the 
tight to recover possession by terminating 
the tenancy of a previous lessee by giving 
the necessary notice to quit. That is one 


of the rights of the lessor as to the property 
transferred.” | 


_, it has been held that one of the several 
joint lessors, who had become separately en- 
titled to a share of the land leased, is en- 
titled to enforce the forfeiture clause in the 
lease deed separately as regards his share of 
the lands. It gives sufficient cause of action 
to the lessor to bring a suit for ejectment. 
See Korapalu v, Narayana (1915) ILR 38 
Mad 445 = (AIR 1915 Mad 813) where 
Cutting v. Derby (1776) 96 ER 633 and Doe 
De Whayman v. Chaplin (1810) 128 ER 49, 
have been referred to. See also Syed Ahmad v. 
Magnesite Syndicate Ltd, (1916) ILR 39 Mad 
1049 = (AIR 1917. Mad 151). 


19. All these problems are solved by 
Section 109. In our opinion; that section 
creates what may be called statutory attorn- 
ment which substitutes, and has the same 
effect, as contractual attornment, so that be- 
cause of a transfer of the leased property, 
or a part thereof, the transferee ipso facto 
acquires “all the rights” of the lessor, and a 
new relationship is created between the trans- 
feree and the lessee, Letter of attornment 
is not necessary to complete title to the 
assignee of the reversion under Section 109. 
Title of the assignee is complete on the 
execution of the deed of assignment and is 
not postponed till the notice of the assign- 
ment. See Pulin Bihary v. Miss Lila Dey AIR 
1957 Cal 627. This relationship is statutory. 
It is not dependent on the consent of the 
lessee (liabilities of the lessor apart). This is 
by force of the statute. There is no absolute 
bar to splitting up of tenancy, What is not 
permissible is that the lessor cannot unilater- 
ally split up the tenancy and claim ejectment 
in respect of a part only of the property 
leased. This is because the lessor cannot 
create transfer in his own favour of a part 
of the leased property; nor effect a partition 
with himself. Therefore, either the tenancy 
must be determined as a whole or not at all; 
either the tenant can be ejected from the 
whole of the property leased or not at all. 


- 
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That is the effect of their Lordships’ decision 
in Miss S. Sanyal v. Gian Chand AIR 1968 
SC 488 (supra). See also Harihar Banerji 
v. Ramsashi Roy 45 Ind App 222 = AIR 
1918 PC 102. However, the Supreme Court 
decision itself recognises an exception tc the 
rule when there is a specific provision ix the 
statute. That specific provision is contained 
in Section 109. By virtue of Section 109, 
proprio vigore, transfer of a part of the pro- 
perty leased itself splits up the tenancy, 


20. The leading case on this point 
is Kannyan v. Alikntti (1919) ILR 42 Mad 
603 = AIR 1920 Mad 888 (FB), which was 
decided by a Full Bench of five Judges. In 
that case, Wallis, C. J. (with whom three 
other Judges agreed) answered the reference 
in these words:— 

“I would answer that the lessor is not 
entitled to eject from a part only of the hold- 
ing, but that the assignee of the reversion in 


part of the demised premises is entitled to 
eject for due cause from such part on pay- 
ment of the value of the improvements to that 


art, 
: (Underlined by us) 
The following discussion may be quoted from 
the opinion of the learned Chief Justice:— 

“A lessor cannot give a tenant notice 
to quit a part of the holding only and then 
sue to eject him from such part only, as 
pointed out quite recently by the Privy Coun- 
cil in Harihar Banerji v. Ramsashi Rov AIR 
1918 PC 102. Consequentl 
such a suit does not lie at al 

“Other considerations, however, arise, 
where.......... the original lessor has 
parted in whole or in part with the reversion 
in part of the demised premises. Under the 
General law such an assignment effects a 
severance and entitles the assignee on the 
expiry of the term to eject the tenant from 
the land covered by the assignment.” 

“There never was ary question ebout 
this, but it was held in England that, while 
the assignee of the reversion in part wa3 en- 
titled to the benefit of the covenants in the 
lease as regards such part, the result o? the 
severance effected by the assignment was to 
destroy altogether the conditions in the 
lease as for re-entry for non-payment of rent 
PERN Under the general law the assignze of 
the reversion in part of the demised premises 
is entitled to bring such a suit.” 

(Underlined by us) 

It was thus clearly held by the Full 
Bench that under the general law, such an 
assignment effects severance. Then it was 
observed that the words in Section 109: 
“transferee shall possess all the rights of the 
transferor in the part transferred” are wide 
enough, In his dissenting opinion, Seshagiri 
Aiyar, J. was not quite firm, when he said:— 


“I feel no hesitation in saying that nei- 
ther under Section 109 Transfer of Property 
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Act nor under the general law of the land it 
is seas ee to an assignee of a part of the 
demised premises to eject the tenant from that 
portion compulsorily during the period of the 
tenancy. Evenif Sec. 109 is capable of a 
different construction, I would hold that 
its operation should not be extended to agri- 
cultural tenancies.” 


In the discussion contained in the opin- 
ion of the learned Chief Justice, it is men- 
tioned that the suit was to recover possession 
“on the expiry of the term”. The words “on 
the expiry of the term the assignee is entitl- 
ed to eject the tenant”, only mean that a 
suit would lie when the lease is determined. 
Under Section 111 of the Transfer of Pro- 
perty Act, ae circumstances are enumerat- 
ed under each of which a lease is determin- 
ed. The first is “by efflux of time limited 
thereby”, A lease is also determined, for 
instance, by forfeiture under cl. (g), or on the 
expiry of the notice under clause (h) of Sec- 
tion 111. What was said by the learned 
Chief Justice was that a suit to recover 
possesion would lie on the determination of 

e lease, The requirement is that a “suit can 
be brought only after the determination of the 


lease. But it is not the same thing as to say 
that the assignee will not be entitled to eject 
the tenant, unless the lease was determined 
before the assignment, 


21. We are clearly of the view that 
by virtue of Section 109, the transferee 
entitled to eviction from the part .transferred 
to him, not only when the lease had been 
determined before the transfer but also when 
it is determined after the transfer in any ot 
the circumstances enumerated in Section 111 
of the Transfer of Property Act, 


In Smith v. Kinsey (1936) 
53 TLR 45 it was held that after 
Section 140 of the Law of Property 
Act, 1925, came into operation, the owner 
of a severed part of a reversion could give 
the tenant a valid and effective notice to quit 
the severed part without obtaining the con- 
currence of the owner of the other part of the 
reversion. Bebington v. Wildman (1921) 1 Ch 
599, was no more good law. In Bebington’s 
case Peterson, J., had Jaid down that where 
the rent had not been legally apportioned, 
that is to say, where the tenant had not con- 
sented to and so not recognised the severance 
or division of his tenancy, a notice to quit 
given by the assignee of part of the rever- 
sion orly was a bad notice. In Section 140 
of the Law of Property Act, 1925, the Legis- 
lature has not inserted the words found in 
Section 3 of the Law of Property Amend- 
ment Act, 1959, which confined the right of 
re-entry in the assignee of part of the rever- 
sion to cases where there had been a legal 
apportionment of the rent, By Section 140 
of the Law of Property Act, 1925:— 


(1) Notwithstanding the severance by 
conveyance........ of the reversionary es- 
tate in any land comprised in a lease...... 
every condition or right of re-entry, and every 
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other condition contained in the lease, shall 
e apportioned, and shall remain annexed to 
the severed parts of the reversionary estate 
as severed, and shall be in force with respect 
to the term whereon each severed part is 
reversionary ........ in like manner as if 
the land comprised in each severed part.... 
had alone originally been in the lease, 

“(2) In this section ‘right of re-entry’ in- 
cludes a right to determine the lease by 
notice to quit or otherwise”. 

In our opinion, the effect of Section 109 
of the Transfer of Property Act is the same 
as that of Section 140 of the English Law 
of Property Act, 1925. Although the word- 
ing is somewhat different, the words “all the 
rights of the lessor in respect of the part 
in Section 109 are comprehensive enough in 
their natural meaning, and there is no reason 
to give them any restricted meaning. 

23. In Daulatsingh v. State of Bom- 
‘bay 1957 Nag LJ 625 (supra), much em- 
phasis was laid on the words “on the expiry 
of the term” in the Madras Full Bench case 
(supra), and it was observed:— 

“No doubt, the learned Chief Justice has 
said that certain other considerations arise, 
where, a part of the demised premises is 
transferred, but even then the learned Chief 
Justice did not go further than saying that 
the right of the assignee to eject the tenant 
from the land covered by the assignment 
arose on the expiry of the lease. He did 
not say that the assignee or the transferee 
acquired this right during the currency otf 
the lease, that is to say, he did not go so far 
as to say that the transferee by the mere 
fact of transfer was entitled to terminate the 
lease in so far as it related to that portion 
of the demised premises which was obtained 
by him by transfer”, 

In our opinion, it would not possibly be 
said that ‘during the currency of the lease’ 
the- transferee can sue for ejectment of the 
tenant, A suit for ejectment lies only when 
the lease is determined. But it is also evi- 
dent enough that in view of the clear langu- 
age of Section 109, it cannot be said that un- 
less the lease is determined, the lessor can- 
not transfer the property leased or part there- 
of. If that had been the intention of the 
legislature, it would have said so. 


24. It is an argument that since the 
lessor had no right to terminate the tenancy 
by giving notice to quit a part of the demised 
premises, he could not transfer such a right 
to the transferee and what would pass to the 
transferee, consequent on the transfer, would 
be only such right as the lessor himself had. 
As pointed out above, this proposition would 
be incontestable, so far as the contract is 
concerned. But the position would be dif- 
ferent, if the contract of tenancy is substitut- 
ed by the parties themselves and the lessee 
accepts the transferee as the lessor in respect 
of the part transferred. In that case, the 
transferee can sue in respect of the part of the 
property transferred, on the determination of 
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the lease, The same effect has been brought 
about by the statute (Section 109), when it 
e down that the transferee shall possess 
all the rights of the lessor “as to the part 
transferred”. 


_ It follows that the transferee can exer- 
cise the den of ejectment in respect of the 
part transterred in the same manner as 
the i transferred had alone been com- 
prised in the lease. By virtue of the transfer, 
the transferee acquires all the rights not only 
which existed on the date of the transfer, 
but also. which may accrue to him subse- 
sea Right of ejectment will accrue on 
he determination of the lease, by efflux of 
time or forfeiture or by notice, ‘etc. 


25. In Sm. Durgarani Devi v. 
Mohiuddin (1950) 86 Cal LJ 198, the deci- 
sion in Kannyan v. Allikutti, (1919) ILR 42 
Mad 608 = (AIR 1920 Mad 888 (FB)) has 
been dissented from by a learned Judge 
enting singly) with the following observa- 

ons:—~ 

_ “I respectfully dissent from his observa- 
tion, if it was intended to lay down that the 
assignee of reversion in part is entitled to 
give a tenant a notice to quit in respect of 

at part. I have shown already that such 
was not the law in England until 1925 and 
is not the law in India even now.” 


_, For the reasons already stated, and 
with great respect, we are unable to subscribe 
to that view of the learned single Judge. It 
is conceded for the appellant that if a transfer 
of a part of the property is effected after the 
lease has been terminated, then the trans- 
feree is entitled to ejectment in respect of 
the part transferred to him. at is trans- 
ferred is really the right, title and interest of 
the transferor to the transferee. Once the 
transferee jacquires all the rights of the 
transferor, he necessairly acquires the right 
to terminate the lease, and since the right, 
title and interest, ‘which he acquires are only 
in respect of a part of the property, he is 
entitled to terminate the lease in respect of 
the part transferred to him. 


26. Another argument is that on the 
view we are taking, the lessor can adopt this 
device to eject the lessee just by a nominal 
or bogus transfer to another, of his confidence. 
The answer to this apprehension is two-fold: 
Firstly, it is always permissible to lift the 
veil and show the real nature of the transfer, 
Secondly, how will it be if the whole pro- 
perty is transferred? 


27. It may also be mentioned that 
from the judgment of Bhave, J., in Subhash 
Chandra v. Radha Ballabh (AIR 1972 Madh 
Pra 206) (supra) specia] leave to appeal was 
not granted by the Supreme Court (Petition 
for special leave (civil) No. 176 of 1971, dis- 
missed (on merits) on February 11, 1971). 
Shri Agrawal] has cited two more unreported 
decisions of this Court, Chandra Shekhar v, 
Niyatram S. A. No. 322 of 1967, decided by 
Raina, J., on 2-7-1970, (Gwalior Bench); and 
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Dhannalal v, Jineshwar Prasad S.' A. No. 461 
‘of 1967, decided by ` S. B. Sen, J., on 
-28-2-1968, (Gwalior-' Bench}, both of 
which hold that such a ‘suit is competent. 
‘See also Devasy George v. Lekshmi Amma 
‘AIR 1956 Trav. Co, -265. 

28. The above discussion 
ithe following cénclusions:— 

(1) It is‘settled law that in the ‘absence 
of a specific? provision in the statute, | the 
‘tenancy cannot be split up by one of the 
parties without the consent of the other. The 
Court or the Rent Controlling Authority also 
cannot -split up the tenancy. The lessee can 
be ejected from the whole of the demised 
property or not at all. Miss S. Sanyal v. 
Gianchand AIR 1968 SC 488 and Shanta- 
ti v. Shyam Sunder AIR 1972 Madh Pra 


leads to 


(2) If there is a specific provision which 
pives the Court or the Rent Controlling Au- 
thority power to split up the tenancy, the 
statute will override; for instance, clause 18 
(8) of the C. P. and Berar Letting of Houses 
and Rent Control Order, 1949, (Nathulal v. 
Ratansi 1957 MPLJ 805 = (AIR 1958 Madh 
Pra 218) (FB)). 


(3) If the lessor transfers any part of the 
property leased, the transferee, by virtue of 
Section 109 of the Transfer of Property Act, 
acquires all the rights of the lessor in respect 
of that “part of the property”. This means 
that the transferee possesses all the rights in 
that part of the property as if it had alone 
originally been comprised in the lease. If not 
already determined, the transferee is: entitled 
to determine the lease and sue for ejectment. 

_ (4) I£ the lessor transfers any part of his 
interest in the property leased, the transferee 
becomes a co-lessor and as such, the trans- 
feree alone cannot determine the tenancy or 
sue for ejectment without the other co-lessor 
joining him, or- unless and until the transferee 
gets a partition effected. i 

(5) For the purposes of Section 109, a 
partition is a transfer of the part of the 
property allotted to each co-owner. It au- 
tomatically splits up the tenancy. 

(6) Section 109 creates statutory attorn- 
ment and has the same effect as if the lessee 
by contract attorns to the lessor’s transteree 
in respect of the property transferred (whole 
or part, as the case may be). 

(7) Although the wording of Section 140 
of the English Law of Property Act, 1925, 
is somewhat different from that of Section 
109 of our Transfer of Property Act, the ef- 
fect of the two provisions is the same, 


(8) The right of ejectment is inherent in 
ownership. 


(9) A transferee of a part of the property 
leased can determine the lease in respect of 
the part transferred, in any of the circumst- 
ances enumerated in section 111 of the Act, 
and sue for ejectment. There is nothing to 


restrict this right of ejectment to cases where | 


the lease had been determined before the 
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transfer, or to cases where the lease is | 
determined by efflux of time. : 


_ Accordingly, we answer in the affirma- 
tive the question réferred to us 6 


Reference answered. 
d 
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Kedarnath Mattulal Vaish and another, 


Applicants v. Baboolal and another, Opposite 
Party. 


_ Civil Revn. No. 148 19 ja 

1-9-1975°. of 1975, D, 
(A) Civil P. C. (1908), Section 115 — 

Scope. i 


The powers under Section 115 C. P. C. 
are intended to be exercised with a view to 
subserve the ends of justice. The powers of 
High Court under Section 115 of the Code 
are supervisory powers and the Court in ex- 
ercise of these powers is competent to call 
for the record and pass necessary orders. 
It is not necessary that an application by a 
party should be filed, the Court can act ‘suo 
motu, — | (Para 7) 

(B) Civil P. C. (1908), Order 30 Rr, 3, 
5, 10 — Suit against firm — Service of sum- 
mons — Compliance with rules — Mode. 


_ A brought a suit against B and C for 
ejectment and arrears of rent contending 
inter alia that the suit premises were taken 
on rent by C. in the trade name of'B carry- 
ing on Kirana business in it. It is also aver- 
red in the plaint that possibly B might be a 
partnership firm in which C and'-some others 
may be the partners. The ‘service of the 
summons being effected on C, he filed a 
written statement én behalf of himself con- 
troverting the plaint allegations-wherein he 
inter alia contended that B was a joint Hindu 
family firm of which D was the Manager and 

e had no concern with it. The trial Court 
ordered the case- to. proceed ex parte against 
B and the suit was dismissed against C. By 
applications C sought permission to represent 
B with prayer to treat written statement fil- 
ed by him as that of B with formal amend- 
ments and to set aside ex parte order against 

The trial Court rejected all these appli- 
cations on the sole ground that as C was 
not prepared to state in the written statement 
that B was his trade name, he could not be 
elie to represent it. Ex parte evidence 
as recorded) did not disclose anything about 
the eves one of the firm. On revision by 

and B. 


Held (i) that when the suit against C 
was dismissed in the aforesaid circumstances 
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“To revise order of 8rd Civil i Class II, 
Gwalior in Civil Suit No. 255A of 1978, 
D/- 21-3-1975). 


LS/AT/E588/75/SSG 


1976 Kedarnath v. Baboolal (Bachawat J.) 


the trial Court could not have proceeded ex 
parte against B on the basis of service of 
Summons for it on C. ‘(Para 12) 
(ii) that the service of the summons on 
C for B could not be treated as proper so 
as to arm-the Court to proceed ex parte in 
default of appearance on behalf of B, 
(Para 17) 
(iii) that C virtually refused to enter or 
having entered was allowed, to withdraw his 
appearance and in that event a fresh summons 
on an appropriate peison was necessary. Whe- 
ther or not, the firm was partnership or joint 
Hindu family was immaterial. Thus, the ser- 
vice of summons on C for B was not proper. 
The ex parte order was set aside. AIR 1964 
SC 581 Followed, (Paras 18, 19, 21) 
(iv) that having denied his concern in 
any manner whatsoever with the firm B, C 
was not entitled to represent and defend the 
firm. AIR 1963 SC 248, Rel. on. 
(Para 20) 
Cases Referred: Chronological Paras 
AIR 1964 SC 581 = (1963) Supp 2 SCR 


30. , 
AIR 1968 SC 243 = (1968) 2 SCR 190 20 

H. B, Mangal, for Applicants; M. L. 
Gupta, for Opposite Party. 

ORDER:— This revision’ petition is 
directed against ‘the order dated’ 21-3-1975 
of the Third Civi] Judge, Class H Gwalior 
in Civil Original Suit No. 255A/73. . 

2 The material facts necess to 
decide this revision petition briefly stated are 
these. The LEN No. 1 was defendant 
No. 2 and applicant No. 2 was defendant 
No. 1 in the trial Court. The non-applicants 
ences brought a suit against these ap- 
plicants for ejectment and arrears of rent 
contending inter alia that the suit premises 
were taken on rent by applicant Ne. 1, m 
the trade name “M/s. Mattulal Kashinath’, 
that he is carrying.on Kirana business in it, 
It is also averred in the plaint that possibly 
applicant No, 2 might be a partnership firm 
in which applicant No. 1 and some others 
may be the partners. The relevant averments 
to this effect are set out below: | 


+. R ARNA arate Qo ANA ee ke 
Bera & Aart et eae, È ste cet Bet 
(Hagens pima) & aA $ are TEA 
a sae fear St ga wA Seo A 
wad: ara afd wt mian a apd È 
TE TAO eH HS Tere. aa E 
TPR Wad i ada wamaR aaftaat % 
Rom aF am ane sree «Bia dhe = 
was arent aan ar ore BST aRar 
i 23 ot OH RI aT EK Fear Fy 
ged sa aia ea a aft ofarer sary 
ht XI ae & aed ge F aR as pa 
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mgee Ser RA BT SER Fed HegETS 
ata È a & pa E Tener sort 
gaai $ E ws) way mA fee ox sax 
Raat ales ar & oem sf ak fer 
CH AG tet TH SE St ae fe ri 
mes ea cee eel we St gq eae 
a one abit ty = 


3. The service of the summons be 
ing effected on applicant No.-2, he filed a 
written sfatement on behalf of himself con- 
troverting the plaint allegations wherein he 
inter alia contended that the applicant No. 2 
is a joint Hindu family firm of which Kashi- 
nath is the Manager; that he has no concer 
a it and that he has been unnecessarily 
sued. 


4 After framing of the issues when 
the`case was at the stage of consideration of 
an application filed by applicant No, 1}: for 
amendment of the issues under Order 14 
Rule 5 C. P. C. when on 28-10-1974’: the 
learned counsel for the non-applicants 
brought it to the notice of the trial Court 
that applicant No. 1, on whom the service 
was eftected for himself and for applicant 
No, 2 had filed the written statement on his 
own behalf, the trial Court ordered the case 
to proceed ex parte against applicant No. 2, 
On 4-12-1974, the OEE cans : got. the 
suit. dismissed against applicant No. 1 stat- 
ing:— . 


arg aft Ame fer. yak e 
$ Reg cram a get an ae of. 2 3 
reg a aes Fars fests ae aed 
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It would, be of.significant relevance to state 
here that oñ this date there was a torrent of 
applications on behalf of applicant No. 2 
the substance of all of them was that as it 
is averred in the plaint that M/s. Mattulal 
Kashinath is’ his trade name he has been 
served with the summons for applicant No. 2 
he be permitted to represent and defend it; 
the written statement filed by him be treat- 
ed to be the written statement on behalf 
of applicant No. 2 permitting him to amend 
that written statement so as to mention that 
it is on behalf of applicant No. 2 also and 
the order to proceed ex parte against the ap- 
plicant No. 2 be set aside. The trial Court 
rejected all these applications on the sole 
ground that as applicant No. 2 was not 
panre to state in the written statement 

at M/s, Mattulal Kashinath is his trade 
name, he could not be permitted to repre- 
sent it. To quote (the relevant portion from 
ella dated 4-12-1974 of the trial 
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ge. 2% we ented ar area ars A 
wee aria sea tea 1 hae wy 
Ba THK aR Tas ae dyed Gar A 
wel yhaewe. yaar F vt fhe 
a WIS | sea e à fet aang aa A 
armaa wea Ee) aa À + Ga = Bee 
gaii sires fer fear sa a ada saa 
ara at ut Sala Sa AAT À | 
omit. A eer ver fe aie ae cea ST 
at ada Aga Hae ga azat ay fem a 
Sal We asa Ga Bat Bhe a 
aren Ra ST THAT | 

oft. fae aft. Aone fer f ae ga 
care ae Rai oe aa oa À at or 
aed | af ofa. sa sera È q sae ART 
qaga A a SAT AAT | saa STAT MTT 
feat Tay | 


On this date the ex parte evidence in the 
suit on behalf of the non-applicants was also 
recorded. l 

5. Again on 16-12-1974, the appli- 
cant No. 1 made an application repeating his 
prayer for setting aside the ex parte order 
against applicant No. 2 and permitting him 
to defend it, substantially on those very 
grounds which were urged on 4-12-1974; 
which has been rejected vide the impuigned 
order and the case is posted for judgment 
by the trial Court, Hence this revision peti- 
tion has been filed. 

; A preliminary objection was rais- 
ed by the learned counsel for the non-appli- 
cants that Mattulal applicant No. 1 has no 
locus standi to file the present revision peti- 
tion. His argument was that the suit against 
Mattulal has already been dismissed against 
him, accepting his averment that he has 
nothing to do with applicant No. 2 and when 
on his own showing he has no concerr. with 
that i. e applicant No, 2, he cannot file any 
revision petition on its behalf. 

ye The powers under Section 115 
C. P. C. are intended to be exercised with 
a view to subserve the ends of justice, The 
péwers of this Court under Section 115 of the 
Code are visitorial supervisory powers and 
the Court in exercise of these pow=2rs is 
competent to call for the record anc pass 
necessary orders. It is not necessary that 
an application by a party should be filed; 
fhe Court can act suo motu. After having 
heard the parties and on the perusal of the 
record I am satisfied that it is one of these 
rare cases where this Court should evan act 
suo motu and pass suitable orders. In view 
of this, the preliminary objection needs no 
decision, 

8. It appears in the instant cese the 
parties are not candid in submitting their res- 
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pective cases; each one is keeping back the 
true facts and trying to play on the jugglery 
of law. I would guard myself from express- 
ing any opinion on the question of merits r 
the case and say that the fore-mentioned 
observations relate to the limited question as 
to who and how to be sued in the instant 
case, 


. As would appear from the resume 
of the facts given herein above, the non-ap- 
Din having accepted the contention of 

e applicant No. 1 that he has no concern 
with applicant No. 2 got the suit against him 
dismissed stating that their suit against him 
be dismissed as they did not seek any relief 
against him in his personal capacity., The 
applicant No. 1, the suit having been dis- 
missed against him on the acceptance of his 
representation stated herein above, wanted to 
represent the applicant No. 2 and defend 
the suit against it without disclosing the 
capacity and/or interest in which he wanted 
to act for and on behalf of it, or his interest 
in it. The only conceivable reason therefore 
seems to be to escape the liability in the 
event of the suit being decreed. The non- 
applicants have after getting the suit dis- 
missed, on the basis of the service of sum- 
mons on applicant No. 1 for applicant No. 2 
obtained an ex parte order on the ground that 
applicant No, I did not file appearance and/ 
or written statement on behalf of it, the can- 
ceivable reason for this seems to be to have 
a smooth sailing and obtain an ex parte de- 
cree in the suit. But the trial Court should 
not haye acted without applying its mind to 
the relevant provisions regarding the pro- 
cedure to be adopted in such cases. 


19. The provisions governing the 
procedure regarding institution of suits by or 
against a firm and against a person carrying 
on business in a name other than his own 
are ccntairied in O. 80 of the Code. All the 
Rules in this Order relate to partnership firm 
except Rule 10 which provides regarding the 
institution of suits against a person carrying 
on business in a name other than his own. 

Tl. It is of significant relevance here 
that to attract the applicability of any of the 
provisions contained in the aforesaid order 
it is first essential to determine the constitu- 
tion of the defendant firm, In the instant 
case, as is evident from Para. 2 of the 
plaint, the non-applicants are not aware 
the constitution of the firm M/s. Mattulal 
Kashinath (applicant No. 2) whether it is a 
partnership firm or a joint family firm or is 
merely the name and style in which the ap- 
plicant No, 1 carries on his business. The 
applicant No. 1 has in his written statement 
inter alia averred that applicant No. 2 firm 
is a joint family firm of which Kashinath is 
the manager. In the ex parte evidence led 
by non-applicants nothing has appeared about 
the constitution of the firm (applicant No. 1); 
the only fact obtainable from that evidence 
is that: applicant No. 1 and Kashinath are 
brothers; but this statement also is of no 
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ponsible for that section of the Railway 
line to ensure that the gates are kept 
closed and secured except when actually 
in use, It is the public crossing over the 
line for carriage and foot-passengers. 
There are three railway lines running 
over the level-crossing as indicated in 
Ex. B-5, viz., the main line on the east- 
ern-most side, the down-line in the centre 
and the up-line on the western most side, 
out of which the two lines on the western 
side viz., the up and down lines are used 
for the up and down electric trains and 
the eastern-most main line is used for the 
steam engine trains. On the evening in 
question, an electric train bearing No. 139 
broke down at Nungambakkam Railway 
Station; rendering one of the tracks of the 
electric trains non-commissioned. So, all 
the electric trains bound for the up and 
down journeys had to use only one line, 
which, as a result, necessitated the clos- 
ing of the gates at the level-crossing for 
a considerable length of time running 
from 6-00 p.m, to 6-45 p.m. Only at 6-45 
p.m., the ringing of the warning gong 
stopped and road-light signal went off, 
indicating that the gates at the level- 
crossing would be opened for traffic, Ac- 
cordingly, D.W. 2 and other gateman viz., 
Govindan (not examined since retired) 
opened the gates. As pointed out, since 
the gates were closed for 45 minutes, a 
large number of vehicles had collected on 
either side of the level-crossing, As soon 
as the gates were opened, a trail of vehi- 
cles rushed through the crossing. It is. the 
defendant’s case that within a few minu- 
tes of the opening of the gate, the warn- 
ing gong began to ring again and the red 
lights were glown indicating that some 
train was approaching and that the gates 
should tbe closed. But, the plaintiff dis- 
putes this fact and contends that he did 
not hear any caution of the bells ringing 
or see any red light at the gate warning 
not to proceed. About this controversy, 
we shall discuss later. 

6. The taxi concerned in the case had 
been stationed about 250 yards east of the 
level crossing on that road on the T. 
Nagar side. Two young boys (the passen- 
gers in the taxi, who were injured but not 
examined) had engaged the taxi for being 
taken to old Mambalam from where some 
passengers had to be taken to the Madras 
Central Station. P.W. 3 was the taxi dri- 
ver. After taking the two boys in the taxi, 
P.W. 3, the taxi driver, proceeded towards 
Old Mambalarn and on seeing the gate at 
the level-crossing closed, joined the queue 
of vehicles already waiting on the eastern 
side to cross the level-crossing to go to 
old Mambalam on the west. After the 
gates were opened, P.W. 3 followed the 
vehicles ahead of him and entered the 
level-crossing at which point of time the 
Tirunelveli Express came on, the steam- 
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line and struck the rear portion of the 
taxi, as a result of which the taxi, with 
the driver (P.W, 3) and the two young 
boys, was flung out on the side of the 
main line, i.e., between the main line and 
the down line as shown in Ex. B-5. The 
train moved further and stopped. By the 
time the engine driver (D.W. 3) could 
come up to the place of accident after 
bringing the train to a halt, the injured 
viz. P.W. 3 and the two boys had been 
taken away from the place to the hospital. 


4 Now, we shall refer to the other 
pieces of evidence adduced by both sides 
in the case, 

x x X X 
(After discussing the evidence, his 
Lordship proceeded): 


8. The main contention of the 
learned counsel appearing for the appel- 
lant is that as the gateman failed to close 
the gates and as the gates remained open, 
if was only an invitation as it were to the 
taxi driver (P.W. 3) to cross the line and 
that was why the suit taxi, following the 
other vehicles, entered into the railway 
track, which resulted in the accident, and 
therefore the accident was due to the 
gross negligence of the defendant Admin- 
istration and its staff. A faint argument 
was also further advanced, on the 
strength of the pleadings in the plaint, 
that at or about the time of the accident 
there was no signal or any other alarm at 
or near the gate to put the appellant- 
plaintif on guard, Further. he 
would emphatically urge that even as- 
suming that there were the red signal 
and the ringing of the gong, they were 
warnings only to alert the gatemen to 
close the gates and would not amount to 
warnings to the public not to cross the 
level crossing, and therefore, until the 
gates are closed, thereby preventing the 
traffic from entering into the track. one 
has got a right to entry. In other words, 
it is contended that keeping the gates 
open by itself is an invitation to the pas- 
sengers to pass through and the liability 
of the Railway Administration for any 
accident that may occur subsists till the 
gates are closed. 


9. Coming to the question as to 
whether the gongs were ringing and the 
red lights were lit, P.W. 3 is not assertive 
that the gongs did not ring or that the red 
lights did not glow. But, he would simply 
Say that he did not hear any caution bell 
ringing or see any red light at the gates 
warning not to proceed. In the chief-exa- 
mination itself, as we have already men- 
tioned in the course of the narration of 
the evidence, Ex. B-11, the signed s‘ate- 
ment given by P.W. 3 to the Sub-Inspec- 
tor of Police, Egmore, on 21-8-1962, is 
marked, -There is no evidence whether 
there was any criminal case registered in 
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connection with this accident and whether 
this statement has been recorded -during 
the course of the investigation, Anyway, 
without going into the question as to its 
admissibility in evidence, we feel -that 
though the appellant has relied on it ‘to 
support his case, in fact the major- por- 
tion of the statement goes against him. 
We shall discuss about this statement later 
in detail while dealing with the first ques- 
tion. At this particular juncture, we may 
mention that this document is relied upon 
by the appellant to show that even in Ex. 
P-11, he has stated that he did not hear 
any bell-sound and did not see any red- 
light, As against the evidence of P.W. 3 
it has been brought out in the cross-exa- 
mination of D.W, 1 that there was no 
failure of electricity on the date of the 
accident, D.W. 2 is very emphatic in his 
evidence that within a few minutes after 
the gates were opened at 6-45 p.m. the 
bells began ringing and the red-_ights 
were glowing, thereby indicating thet the 
train was approaching. In spite of the 
warnings, the suit vehicle entered into 
the track. There is absolutely no craoss- 
examination nor any suggestion thet the 
bells did not ring and the red lights did 
not glow, Ex. B-7 the relevant sheets from 
the level-crossing Register relating to the 
suit level-crossing, and Ex. B-8, the spe« 
cial report of the Permanent Way Inspec~ 
tor regarding the working of the level- 
crossing, show that the two warnings are 
working electrically and that they warn 
the users of the road about the approach- 
ing of the train. In the absence of any 
tangible evidence controverting this as- 
pect, we hold that the gongs were ringing 
and the red lights at the gates were slow- 
ing at the time of the accident, It is ad- 
mitted that electric red-lights are fixed on 
either side of the level-crossing. It is 
also pertinent to note that the lights are 
facing the roads on either side. That itself 
is an indication that when the red-lights 
are on, the people are warned not to cross 
the level-crossing. In addition to these 
ted lights, the gongs also sound, By- no 
stretch of imagination can it ‘be said that 
this sounding of the gongs, which lasts for 
some time at the time of the closing of 
the gates, is intended merely to the gate- 
men, It is well known that all foot-pas- 
sengers and other traffic intending to 
cross the level-crossing get alerted by the 
red lights and the sounding of the Zongs, 
It is absurd to say that P.W. 3 the taxi 
driver, could ignore the red lights and the 
ringing of the gongs, saying that they are 
only an indication to the gatemen to close 
the gatés and not to alert the public, In 
this connection, another point may 

be noted. The question is: what 3 the 
warning to the passengers intending to 
cross the level-crossing? The act cf the 
gatemen closing the gates is a step taken 
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by them after the warnings already -siven: 
to the passengers on the road. When the 
gates are being closed, ‘it cannot - be said 
that is a warning, because by such an act 
the rcad-users: are aciually preventeé 
from crossing. Thus, the position is that 
at level-crossings where the red-lights 
and the sounding of gongs are provided, 
they constitute the actual warnings to the 
public not to cross because of the ap- 
proaching of the train. Then, the gatemen 
close the gates in order to physically pre- 
vent the road-users from entering into 
the track. Thus, the closing of the gates 
is an additional precaution, an additional 
preventive step, provided by the Railway 
Administration against the road-users who 
in spite of the red-lights and the sound- 
ing of the gongs, may choose to enter the 
railway track, In this connection, still 
another point can be noted, H is the pri- 
mary rudimentary principle that red-light 
signals on the highways are given as a 
danger signal not to proceed further. 
These signals are intended and also under- 
stood by the public at large as a warning 
not to proceed further, Likewise, at rail- 
way level-crossings also these lights and 
gongs are provided to warn and alert the 
publie sufficiently in advance not to pro- 
ceed further. The closing of the gates is 
an additional step taken by the Railway 
as provided in Section 13 of the Railways 
Act and Rules 227 to 235 (under Chapter 
VIII) coming under Part I (Rules for the 
Guidence of Railway Servants) of the 
General Rules framed under Section 47 of 
the Railways Act, which came into force 
from the 15th May, 1930. Section 124 of 
the Indian Railways Act is a penal sec- 
tion providing for the punishment of per- 
sons who, knowing or having reason to 
believe that an engine or train is ap- 
proaching along the railway, open any 
gate set up on either side of the railway 
across a road or pass or attempt to pass 
or drive or take or attempt to drive or 
take any animal, vehicle or other thing 
across the railway. Thus, even if a person 
knows or has reason to believe that an 
engine or train is approaching along the 
railway, he is prevented from crossing or 
attempting to cross the railway Hne, 
Therefore, mere knowledge or a reason- 
able belief about the approaching of any 
train or engine is a sufficient warning to 
the publie not to cross the level-crossing. 
No other warning is actually necessary. 
But, in this case, we have got ample evi- 
dence to show that red lights and gongs 
were fixed at the gates of the level-cross~ 
ing as shown in the plan Ex. B-5. We also 
find from the judgment of the lower 
court that. the learned counsel for the 
plaintiff did not contend that the afore- 
said warnings were not there. On the 
other hand, there is evidence to show that 
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in spite of the red-light (danger) signal, 
sounding of the gongs, the attempt of the 
gatemen to lose the gate and his actual- 
ly closing one of the leaves as referred to 
above and the admitted shouting by the 
gateman that the train was coming, the 
taxi-driver P.W. 3 had chosen to cross the 
jevel-crossing. The abovesaid warnings 
had no effect on him. We, therefore, hold 
that in this case the sounding of the gongs 
and the glowing of the danger signals at 
the gates facing the roads on either side 
are by themselves sufficient warnings to 
the road traffic not to cross the level-cross~ 
ing and the closure of the gates was only 
an additional precaution physically pre- 
venting any trespass by the road-users 
into the railway track. As regards level- 
crossings where there are no such red- 
lights or gongs or any other additional 
warnings provided, Rule 229 of the Gene- 
ral Rules of the Railways framed under 
Section 47 of the Act and the other rules 
and instructions issued under the Act 
should be referred. So far as this case is 
concerned, the argument advanced by the 
learned counsel, for the appellant on this 
aspect is not acceptable. 
x “ee x x x 
[After discussing the facts His Lordship 
proceeded.]} 

9-A. The prudent driver should 
have known that the gateman was trying 
to close the gate only to prevent him from 
entering into the track since the train was 
coming. But, in spite of these warnings, 
he has merely taken a risk in his anxiety 
to take the passengers to the Central Sta- 
tion. So, we hold that in utter disregard 


of the warnings, the driver P.W. 3 had 
entered into the level crossing, 
16. The next question, in our 


opinion, which arises for determination is 
about the capacity in which P.W. 3 drove 
his taxi over the level crossing on the 
occasion of the accident. There are three 
categories in which persons visiting pre- 
mises belonging to another may fall, They 
are (1) by the invitation, express or im- 
plied, of the occupier, (2) with the leave 
and licence of the occupier, and (3) as 
trespassers. 


1i. The meaning of the word ‘in- 
vitee’ is given in the Shorter Oxford Eng- 
lish Dictionary, III Edition, Volume 1, 
thus ‘One who is invited’. 

The meaning of the word ‘invite’ is 
stated: ‘thus: i 

"To ask (a person) graciously. kindly 
or courteously. 

(a) To come to (into ete.) a place or 
proceeding; 

(b) To do something assumed to the 
agreeable; i 

(c) To request, (d) to try to attract or 
induce; ' 
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Of a thing: to present inducements to (a 
person) to do something or proceed to a 
place or action. 

(e) to tend to bring on; to attract phy- 
sically.” 

12. The meaning of the word ‘in- 
vite’ as given in Funk and Wanganall’s 
New Standard Dictionary of the English 
Language, reads: 

“(1) to ask to do some act or go to 
some place: request the presence or the 
action of, usually as a favour or courtesy; 
(2) to draw by means of temptations or 
allurements.” 

13. Stroud’s Judicial Dictionary of 
Words and Phrases, IV Edition, Volume 
8, at page 1423, gives, the definition of 
‘invitee’ thus: 

“An invitee means a ‘person invited 
to the premises by the owner or occupier 
for purposes of business or of material 
interest’.”’ 

14. In view of our finding that the 
taxi driver (P.W. 3) entered into the level- 
crossing in spite of the warnings given by 
the gateman, we hold that the taxi driver 
does not come under any of the definitions 
of the word ‘invitee’ mentioned above. 


15. The next question is whether 
P.W. 3 was licensee. Stroud’s Judicial 
Dictionary, IV Edition, Volume 3, at page 
1539, defines the word ‘licensee’ as fol- 
lows: 

“A licensee is a person who has per- 
mission to do an act which without such 
permission would be unlawful.” 

It distinguishes “invitees” stating that “in- 
vitees” are persons who enter upon pre- 
mises not as mere volunteers or licensees 
or guests or servants or persons whose 
employment is such that danger may be 
considered as bargained for, but who go 
upon business which concerns the occu- 
pier and upon his invitation, express or 
implied, and further states that the lead- 
ing distinction between an invitee and a 
licensee is that in the case of the former, 
the invitor, and the invitee have a com- 
mon interest, while in the latter the lic- 
enser and the licensee have none. While 
dealing with invitees and licensees, the 
House of Lords in Robert Addie and Sons 
{Collieries) Ltd. v. Dumbreck, 1929 AC 
358 held that the highest duty exists to- 
wards those persons who fall into the first 
category (viz. invitees) and who are pre- 
sent by the invitation of the occupier. 
Towards such persons, the occupier has 
the duty of taking reasonable care that 
the premises are safe In case of persons 
who are not there by invitation, but who 
are there by leave and licence, express or 
implied, the duty is much stringent—the 
occupier has no duty to ensure that the 
premises are safe, but he is bound not to 
create a trap or to allow a concealed dan- 
ger to exist upon the said premises, which 


100 Mad, [Prs. 15-17] V. Krishnappa Naidu v. Union of India (R, Pandiah J.) 


is not apparent to the visitor, but which 
is known or ought to be known to the 
occupier, Applying the above principles to 
this case, when the gates are opened and 
no warning is given, the public are per- 
mitted to cross the level-crossing, i.e., to 
pass through the land belonging to the 
Railway within the level-crossing and to 
that extent they fall under the category 
of ‘licensees’ during such periods. But, the 
moment the public come to know or 
have reason to believe about the 
approach of any train or engine — what- 
ever may be the source through which 
they acquire such knowledge, for exam- 
ple, ‘he ringing of the Zongs or the burn- 
ing of the red-lights, the warning given 
by the gateman, etc.—they are expressly 
prohibited under Section 124 of the Rail- 
ways Act from crossing the level-cross- 
ing, In such contingencies they would fall 
under the category of trespassers. On the 
evidence adduced in this case, it cannot 
be said that P.W. 3 was either an invitee 
or a licensee, because, as we have already 
pointed out, the driver P.W. 3 of his own 
accord and risk entered into the level- 
crossing. in utter disregard of the warn- 
ings and without the consent and permis- 
sion of the gateman. So, the duty of the 
occupier (Railway) to the invitee or lic- 
ensee does not at all arise in this case. 


16. When P.W. 3 does not fall with- 
in the categories of ‘invitee’ and ‘licensee’, 
necessarily he has to fall under the third 
category ‘trespasser’, The Draft Indian 
Penal Code, by Section 418, defined the 
word ‘trespasser’ thus 


“Whoever exercises any dominion 
over any property, noz having a legal 
right, independent of the consent of any 
other party to exercise such dominion, 
and not having the consent, express or im- 
plied, of any party legally entitled to 
give a consent which would authorise the 
exercise of such dominion, is said to tres- 
pass”. 

Halsbury’s Laws of England, III Edition, 
Volume 38, defines the word ‘trespass as 
follows : 


"Trespass is a wrongful act done in 
disturbance of the possession of property 
of another, or against the person of an- 
other, against his will. To constitute a tres- 
pass, the act must in general be unlawful 
at the time when it was committed....... 
Here, in this case, P.W. 3’s act of entry 
into the railway track at the relevant 
time was unlawful as per Section 124 of 
the Indian Railways Act. From the above 
discussion, there can be no doubt that 
P.W., 3 was a trespassar when he was on 
the track. 

17. Then we have to examine the 
duty of the occupier towards a trespasser. 
The House of Lords in Robert Addie and 
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Sons v. Dumbrek, 1929 AC 358 has ob- 
served at page 365 thus: 

“Towards a trespasser -the occupier 
has no duty to take reasonable care for 
his protection or even to protect him from 
concealed danger. The trespasser comes 


on the premises at his own risk. An 
Occupier isin such a case liable 
only where the injury is due to 
some wilful act involving some- 


thing more than the absence of reasonable 
care. There must be some act done with 
the deliberate intention of doing harm to 
the trespasser, or at least some act done 
with reckless disregard of the presence of 
the trespasser.” 


This principle has been followed in al- 
most all the English Cases. In Videan v, 
British Transport Commission, (1963) 2 
S 650 Lord Denning, M. R. has observ- 
ed :— 

“The simple test of foreseeability is 

sufficient to explain all the reported cases 
on trespassers, though not all the state- 
ments contained in them. All the circum- 
stances must be taken into account to see 
whether the consequence is within the 
risk created by the negligence, -but that 
principle applies only where the occu- 
pier or a contractor or anyone else con- 
ducts activities on land and not where 
an occupier has done no work on land, 
for then his liability is as occupier and 
nothing else.” 
Lord Atkin in Hillen Andpettingrew v, 
LCI, (Alkali) Ltd., 1935 All ER Rep 555 
at p. 558 = (1936 AC 65 at p. 70) obser- 
ves:— 


“I know of no duty to a trespasser 
owed by the occupier other than, when 
the trespasser is known to the present, to 
abstain from doing an act which, if done 
carelessly, must reasonably be contem- 
plated as likely to injure him, and, of 
course, to abstain from doing acts which 
are intended to injure him.” : 
In Commissioner for Railways v. Francis 
John Quinlan, 1964 AC 1054 = ((1964) 1 
All ER 897) (PC) the respondent’s truck, 
which was loaded with building materials 
and which he was driving over the cross- 
ing, was struck by a train and the res- 
pondent was injured. The respondent had 
not obtained the permission to use the 
crossing, Their Lordships, while holding 
that he was a trespasser, approved of the 
rule of the English Common Law stated 
by Hamilton, L. J. with maximum bre- 
vity in Latham v. R. Johnson & Nephew 
Limited, (1913) 1 KB 398, 411 = 29 TLR 
124 C.A. 

“The owner of the property is under 
a duty not to injure the trespasser wil- 
fully: not to do a wilful act in reckless 
disregard of ordinary humanity towards 
him; but otherwise a man trespasses at 
his own -risk.” 
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Their Lordships felt that the above words 
laying down the content and limits of the 
duty owed by the occupier towards the 
trespasser did not admit of much quali- 
fication or invite the skill of the ampli- 
fier. Accordingly, the appellant was held 
not liable to the respondent in damages. 
The above principle is well considered in 
a recent decision of the Privy Council in 
Southern Portland Cement Limited v. 
Rodeny John Cooper, (1974) 2 WLR 152. 
It was held that since the duty of an oc- 
cupier towards a trespasser was based not 
on the relationship forced upon him but 
om considerations of humanity, the occu- 
piers duty only arose if he had know- 
ledge of, or had created, the danger on 
his land; that no unreasonable burden was 
to be placed on an occupier and, accord- 
ingly, an occupier was entitled to consi- 
der all the disadvantages to himself in 
taking action for the protection of tres- 
passers and weigh them against the degree 
of likelihood of trespassers and the degree 
of hidden or unexpected danger to which 
trespassers might be exposed. But, since 
the trespasser in that case was a child aged 
12 years and since the occupier-appellant 
knew that children were likely to tres- 
pass on the land and of the likelihood of 
such children coming into contact with 
the danger on the land (electric cable on 
the sand-hill), their Lordships had to 
hold that the occupier was liable. However, 
the principle laid down in Commissioner 
for Railways v. Francis John Quinlan, 
1964 AC 1054 = ((1964) 1 All ER 897) 
{PC) has been reiterated, 


18. Bearing the abovesaid princi- 
ples in mind, we have to consider from 
the evidence on record and on a panora- 
mic view of all the circumstances of this 
case, the place where the trespass occur- 
red, the nature of the danger ete., whe- 
ther the engine-driver D.W. 3 did not 
know of and did not have good reason to 
anticipate, the presence of the trespasser 
P.W. 3 on the railway track at the time 
of accident. The evidence of D.W 3 is 
that after getting green signal at Kodam- 
bakkam, he was running the train at a 
speed of 30 miles per hour with the engine 
search-light on and because of the curve 
in the track just 50 yards north of the 
gate, the gate in question was visible only 
when the engine was about 30 yards north 
of it and not 200 yards as suggested by 
the learned counsel for the appellant. 
However, the evidence of D.W. 3 cannot 
be controverted, because the is the man 
who has sighted the taxi at a distance of 


30 yards. Moreover, it is the evidence 
of P.W. 3 himself that when 
his vehicle was on the eastern most 


railway track, he heard people shouting 
that the train was approaching and that 
the impact occurred within two or three 
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seconds of that noise. So, everything 
would have happened within two or three 
seconds. Even on this admission of P.W. 3, 
the version of the engine driver that he 
sighted the taxi at a distance of 30 yards 
is acceptable, and the train would have 
taken only two or three seconds to cover 
the said distance at the rate of 30 miles 
per hour, It is the evidence of D.W. 3 that 
he applied the brakes immediately, but 
he could not stop the train on the spot, 
and In Spite of the application of brakes, 
the train moved on and: stopped at a dis- 
tance of 100 yards after the impact. Mr. 
K. Ramaswami, appearing for the appel- 
lant. argued that there is an inconsistent 
version between the evidence of D.W. 2 
and that of D.W. 3 regarding the showing 
of the danger signal by the gateman to the 
in-coming train, This inconsistency is im- 
material, because D.W. 3 would say that 
even if he had seen the danger signal, the 
train could not have been stopped before 
reaching the gate. When the driver did 
see the taxi on the track, there was no 
sufficient time for him to pull up or to 
bring it at halt by applying the brakes 
before the impact took place. He has stat- 
ed in Ex. P-10 before the Enquiry Com- 
mittee that he whistled before approach- 
ing the obstruction. Under these circum- 
stances, it cannot be said that the driver 
did not take any precaution against the 
possibility of the occurrence. It stands to 
reason that in a moment of extreme peril 
and difficult position, when the danger is 
unforeseen and mostly unexpected, D.W. 
3 cannot be expected to have a perfect 
presence of mind, accurate judgment and 
promptitude. It is quite clear from the 
evidence and the manner in which the 
occurrence has taken place that upto the 
last stage of the incident, D.W. 3 had no 
reason to anticipate the presence of the 
car on the track. Moreover, by no stretch 
of imagination can it be said that there 
was a wilful or reckless disregard by the 
engine driver of the presence of the taxi 
driver P.W, 3, so as to constitute a breach 
of duty on the part of D.W. 3 or lack of 
humanity or any failure to perform any 
lawful duty on his part. Under these cir- 
cumstances, the engine driver also cannot 
be attributed with want of nerve or skill 
which would amount to negligence. So, 


. we hold that the engine driver did not 


cause the impact either by his wilful neg- 
ligence or reckless, carelessness towards 
the trespasser. 

19. For the foregoing discussions, 
we hold that P.W. 3 committed the un- 
lawful act of trespass into the railway 
track and the accident was not caused due 
to any negligence on the part of the Rail- 
way Administration or its staff; but, on the 
other hand, it could not be averted in 
spite of the best efforts taken by the Rail- 
way Administration, So, the plaintiff, as 
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the owner.of the taxi, has no cause of ac- 
tion against the Railway Administration. 


20. In the result, we confirm the 
decree and judgment of the Court below 
and dismiss this appeal with costs, The 
court-fee, due on the appeal memoran~ 
dum will be paid by the appellant. 

Appeal dismissed. 
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RAMAPRASADA RAO AND 
NATARAJAN, JJ. 


M. Kesava Gounder and others, Ap- 
pellants v. D. C. Rajan and others, Res- 
pondents. ; 

Appeals Nos. 846 of 1967 and 13 of 
1968, D/- 21-6-1974.* 

(A) Civil P. C. (1908), Ss. 96, 160 and 
101 — New plea irvolving pure questions 
of law — Absence of pleading— Such plea 
ought to be allowed even in absenze of 
pleadings — Questions if have bearing on 
public policy, court ought to raise it suo 
motu. 


Pure questions of law though not 
pleaded, unless waived by parties, can, in 
the discretion of the appellate court, be 
permitted to be raised even at the appel- 
late stage, provided sufficient opportunity 
is given to the other side and no fresh 
investigation or delving into facts are 
undertaken. If a question of law does arise 
on the facts, but it went unnoticed oy the 
parties and even so, the trial Judge, there 
is a legal, indeed a conscious duty on the 
part of the appellate court either suo 
motu or on its attention being drawn to it 
to adjudge upon such a question, even 
though it is brought up for the first time, 
and no doubt inordinate delay in the dis- 
covery of such question by the parties 
may be a ground for the appellate court 
to be cautious in the matter of the exer- 
cise of its discretion in favour of such a 
lachy litigant. The points of law as to 
whether a trust deed offended against the 
rule of perpetuity and whether the trust 
was a public trust of religious or charit- 
able nature, though not adverted to by the 
parties or even the trial court, were allow- 
ed to be raised for the first time in ap- 
peal. Further since they also had a bear- 
ing on public policy, the court could also 
raise them suo motu. AIR 1965 SC 1325 
and 1988 AC 586, Rel. on. (Para 17) 


ee ee a ee 
*(Against decree of Sub-J., Salem, in O. S. 
No. 146 of 1963.) 
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(B) Contract Act (1872), S. 23 — Pub- 
lic policy — Meaning — Questions having 
bearing om public policy ought to be al- 
lowed to be raised, (Civil P, C. (1908), 
Ss. 96, 100 and 101). 


It is for the courts to allow pure 
questions of law to be raised so that 
courts of law which are the zealous guar- 
dians of equity and good conscience may 
not be led astray by a strict adherence to 
technicalities and pleadings. If, in a given 
subject it is patent that public policy is 
likely to make indelible dents on it, then, 
the courts themselves ought to raise the 
questions touching on public policy, even 
if none of the parties does so. No doubt, 
public policy, which is often described as 
an unruly horse, should be. carefully 
handled, lest, any improper riding of it, 
should take the courts to difficult and un- 
explored heights and regions. Judges as 
the accredited expounders of the doctrine 
of public policy always act with precision 
and care to sift the material confronting 
them before they invoke this not-too-~ 
certain and evasive doctrine. When once 
it is brought to the notice of the courts, 
that the language is an instrument offends 
certain accepted and unavoidable princi- 
ples coming within the charmed circle of 
public policy and the pigeon holes there- 
in, then, it would not be proper to avoid 
a just, strict and necessary scrutiny of the 
document, to see whether the questions of 
law raised even at the appellate stage are 
to be adjudged upon or not, (Para 16) 


(C) Transfer of Property Act (1882), 
Ss, 14, 16 and 17 — Rule against perpetu- 
ity — Perpetuity — Incidence of — m- 
volvement of public policy in the rule. 
Perpetuity has been said to be odious 
in law, destructive to the commonwealth, 
and an impediment to commerce, by pre~ 
venting the wholesome circulation of pro- 
perty. It is in this context that public po- 
licy enters into the picture and discoun~ 
tenances, in equity, such dispositions the 
result of which is to take away from the 
owner the power to alienate the property 
or give the owner the power to create 
future unknown interests, The underlying 
principle is that restraints in alienations 
and the rule against remoteness 
being the two principles well 
knit as between each other ought not 
to be encouraged by courts of law, which 
administers not only law but also equity 
and good conscience. (Para 20) 
Held on construction of the trust deed 
that it offended the rule against perpetu~ 
ities, (Paras 22 and 23) 
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S, 14 — Rule against perpetuity applies 
to private trusts also, — ' (Para 24) 
— (Œ) Hindu Law — Religious Endow- 
ment — Private and public . endowments 
— Distinction, 

There is a distinction, though fine, be- 
tween public religious endowments and 
private religious endowments. In the for- 
mer, a conferment of benefit to the public 
or a decipherable class or members of the 
public is foreseeable. But in a private 
Hindu religious endowment, the bounty is 
intended to serve- with kith and kin of the 
author of the trust through the medium 
of an accepted Hindu religious endow- 
ment. A known form of private religious 
endowment is a grant to a family deity in 
which the public at large are not inte- 
rested. AIR 1959 SC 951 and AIR 1970 SC 
458, Rel. on; (1882) ILR 4 Mad 200, Ref. 

(Para 26) 

(F) Hindu Law — Religious and Cha- 
— Trusts — Public Trusts — Essen- 

There are certain acid tests to find out 
whether a particular disposition ‘by a per- 
son in India is a public trust or not. In 
that context it is necessary to ascertain 
whether the purpose of the trust is for the 
advancement of (1) religion, (2) know- 
ledge, (3) commerce, (4) health, (5) safety 
and (6) and other object ‘beneficial to 
mankind, In deciding the case of a pro- 
jected hypothesis, courts invariably bear 
in mind the customs, habits, traditions, 
the force of personal law, the sacredness 
of an object, which is uniformly consider- 
ed as venerable by the community to 
which the donor belongs and such other 
like considerations. It is not every kind of 
disposition importing into it a sense of 
obeisance to elders an unknown and a 
strange course of benefaction involving 
misguided bounties or a sprightly moder- 
nised, ‘out unusual concept of creating an 
unimaginative religious or charitable en- 
dowment, would all come within ‘the 
framework of public religious or public 
charitable endowments. Every such be- 
quest should have the support of history 
backing of custom or the prop of esta- 
iblished usage, Otherwise, it would not be 
easily accepted ‘by courts as a public reli- 
sious or charitable trust or even as a pri-« 
vate religious endowment in Hindu law. 

(Para 27) 

(G) Hindu Law — Religious and cha- 
ritable endowment — Dedication whether 
for religious purposes — Determination — 
Erection of father’s statue —- Not a chari- 
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table act unless father held in high esteem 
by public. ' 
. The quéstion whether a dedication by 
Hindu is for a religious purpose should be 
microscopically examined through the 
lens of a Hindu notion. What acts are pro- 
ductive of a religious merit or easily per- 
ceivable to be so by a Hindu or what con- 
duces to religious merit in Hindu law is 
primarily a matter guided by Shastras. 
Therefore, if any purpose is sought to be 
sustained as if it is productive of religious 
merit, then it must have the backing and 
support of Shastras or Hindu notions. 
The mere fact of development of certain 
other practices in society by passage of 
time cannot by themselves be a safe guide 
for adoption and acceptance, as practices, 
which are capable of producing religious 
merit, It should be established as a mat- 
ter of fact that such religious practices 
have attained such importance in Hindu 
society and it is that universal acceptance 
of that act or a religious practice which 
could possibly be taken advantage of to 
sustain a bequest in a will or a settlement, 
So as to carve out different Hindu religi- 
ous or charitable endowment, AIR 1953 
SC 491, Rel. on; AIR 1961 Mad 265; (1907) 
ILR 30 Mad 340 and (1892) ILR 15 Mad 
424, Ref. (Para 31) 
The concept of charity is to be merci- 
ful and no one would describe the erec- 
tion of a statue of the father by the son 
as a charitable or merciful act unless, of 
course, the father is an extraordinery be- 
ing admittedly held in high esteem by the 
members of the public including the mem- 
bers of the community to which he be- 
longs, (1890) ILR 17 Cal 3 (PC), Dist. 
{Para 36) 
Cases Referred: Chronological Paras 


AIR 1974 SC 740 = (1974) 2 SCR 594 38 
AIR 1974 SC 1084 = (1974) 1 SCC 446 38 
(1974) M. P, No. 4091 of 1974 (Mack) 17 
AIR 1970 SC 458 = (1970} 2 SCR 809 26 
AIR 1965 SC 1325 = (1965) 2 SCR 661 17 
AIR 1961 Mad 265 =: (1960) 2 Mad LJ 121 
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K. Venkataswami for Appellant in 
Appeal No. 13 of 1968 and Respondents 
Nos. 4 and 5 in Appeal No. 846 of 1967; 
K. Parasaran for S. Jagadisan, for Appel- 
lant in Appeal No. 845 of 1967 and for 
Respondents Nos. 14 to 19 in Appeal No. 
13 of 1968; A. Ramanathan for R. Vedan- 
than, for Respondents Nos, 1 and 2 in both 
the Appeals, 


RAMAPRASADA RAO, J.:—The first 
defendant in O. S. No. 146 of 1963, on the 
file of the Additional Subordinate Judge, 
Salem, is the appellant in A. S. £46 of 
1967, Defendants 3 and 4 in the said suit 
are the appellants in A. S, 13 of 1968. The 
first plaintiff is the brother-in-law of the 
first defendant (sister’s husband) ard the 
second plaintiff is the concubine of the 
first defendant’s father. The second defen- 
dant is the first defendant’s brother. The 
3rd and the 4th defendants are the alie- 
nees of some of the suit items of proper- 
ties and the rest of the defendanis are 
either alienees from the first defendant of 
some other items of suit properties or the 
tenants in occupation of one or the other 
items on the suit properties.. The father 
of defendants 1 and 2 is said to be a leader 
of Vanniakula Kshatria community in 
the village and is said to have earned a 
reputation of his own. He had consider- 
able properties and under Ex, B-1 dated 
4-9-1929 he effected a partition as between 
himself, the first defendant and other co- 
parceners of the family. It is some items 
of the properties which the first defen- 
dant obtained in the said partition, which 
are the subject-matter of a trust created 
by him under Ex, A-1, dated 16-§-1951. 
Under Ex. B-2, it is said that Muthu 
Gounder himself executed a settlement in 
respect of some other properties with 
which we are not concerned in favour of 
the first defendant. It is also stated that 
in or about June 1951, the first defendant 
has executed a gift deed of some of the 
properties obtained by him from his father 
in favour of his sister, who is the wife of 
the first plaintiff. Ex. B-44 is the registra- 
tion copy of the said gift deed, 


On the basis of the above dociments 
as also the oral evidence subsequently let 
in by the plaintiffs, it is claimed that the 
relationship between Muthu Gouncer, the 
father, and the first defendant, the son, 
was quite cordial, when the father was 
alive. Having regard to the fact that his 
father was a prominent member of the 
community, the first defendant is said to 


- have executed Ex. A-1, which is the re- 


gistered trust and settlement deed dated 


A.L R. 


16-6-1951. Under the said deed, the first 
plaintiff was constituted as the managing 
trustee and the second plaintiff, the frst 
defendant and the second defendant as 
co-trustees. The plaintiffs claim that it 
was the desire of the first defendant that 
he should erect a statue of his father even 
during his lifetime and wanted a scheme 
to be drawn for the perpetual mainten- 
ance and also a contemporaneous scheme 
providing for the management of the pro- 
perties so endowed by him, Under the 
deed, the trustees were authorised to col- 
lect sufficient funds for erecting the statue 
and out of the income from the trust pro- 
perties the trustees should spend a sum 
of Rs. 100 per year on the birth anniver- 
sary of the said Muthu Gounder and a 
further sum of Rs. 100 to be paid to one 
Kulanthai Gounder for assisting the trus- 
tees and a provision was also made in the 
trust deed for the payment of school fees 
for four students of the community, if 
they are already getting a half scholar- 
ship towards such fees from other institu- 
tion or in the alternative for two stu- 
dents, if they have to be paid the full 
school fee, Lastly it was stated that the 
net income from the properties after 
meeting the expenses for the above speci- 
fied purposes be divided in equal shares 
as between the two plaintiffs and the first 
and the second defendants. A further de- 
vise in the nature of a bequest expressly 
provided that with reference to the 
amount payable to the second plaint ff 
from the net income, she should be paid 
the same during her lifetime and after- 
wards, it should go to the first plaintiff. 
Thereafter, the respective shares so de- 
vised should be enjoyed by their respec- 
tive male heirs and in the absence of such 
male heirs, their female heirs should di« 
vide the net income equally. 

Ex. A-1, which is in Tamil, is append- 
ed hereto to this judgment for a fuller 
appreciation of the recitals in the deed, 
The above are the relevant clauses in Ex. 
A-1. According to the plaintiffs, they ac- 
cepted the trust and entered upon their 
dutiss and assumed possession of the suit 
properties and collected rents from the 
tenants in occupation. The case of the 
plaintiffs is that the first plaintiff also 
closed an unused well in the suit proper- 
ties after spending a sum of Rs, 4,500 as 
that place has been decided upon for the 
purpose of erection of the statue of the 
first defendant’s father. They would also 
state that they have placed-an order for 
making the statue and this made out’ a 


case. that the entire trust was acted upon 
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from the time when it was drawn up and 
the first and the second defendants were 
also parties to such acts of commission on 
the part of the managing trustee in the 
matter of the enforcement of the objects 
of the trust and the preservation of the 
- trust properties. It is said that in or about 
the year 1955, under Ex, A-2, dated 23-8- 
1955, the first defendant purported to can- 
cel the trust deed Ex, A-1, on the ground 
that the trust was never intended to be 
acted upon, nor did he ever intend to 
erect a statue for his father and that he 
signed the trust deed Ex. A-1 at the be- 
hest and provocation of his father and 
the trust deed itself is the result of the 
persuasion made by the plaintiffs and the 
influential hand they had over his father. 
For the above and -other reasons, the first 
defendant is said to have cancelled “the 
said trust deed. 


According to the plaintiffs the said 
cancellation is invalid and is void and the 
trust which has been accepted as ‘T, Mu- 
thu Gounder Memorial Trust’ is an en- 
forceable one and the purported deed of 
cancellation of the trust is inoperative in 
the eye of law and cannot be given effect 
to. It is also stated that the first and the 
. second defendants have forfeited their 
rights to continue as trustees as they have 
acted against the interests of the trust. It 


is finally said that the alienation made by. 


the first defendant subsequent to the can- 
cellation of the trust deed in favour of 
some of the defendants to this action in- 
- cluding defendants 3 and 4 are invalid and 
cannot bind the trust. The first plaintiff 
as the managing trustee claims that he is 
entitled to possession of the suit proper- 
ties which were wrongly taken away by 
the first defendant and that disposition of 
the suit properties made in 1955 is un- 
authorised and has to be ignored. As with- 
out possession, the trust cannot be carried 
out and as the unilateral cancellation of 
the trust deed is of no avail and as defen- 
dants 3 to 13 do not derive any valid title 
to parts of the suit properties alienated by, 
the first defendant in their favour, they 
have come to court for a declaration that 
the first plaintiff is the managing trustee 
of the suit properties which are to be 
treated as trust properties under Ex. A-1, 
and for a further direction to the defen- 
dants to deliver possession of the suit pro- 
perties to the first plaintiff with further 
mesne profits etc. 

2. The first defendant in his writ- 
ten statement while admitting the rela- 
tionship between the parties says that his 


[Prs, 1-2] Mad. 105 


father was not the elder in the commu- 
nity and that he was living apart from 
his father, since he was afraid of him. He 
pleads ignorance of the fact that he want- 
ed to erect a statue of his father in the 
suit properties even during his lifetime, 
and drew up a scheme for the perpetual 
maintenance of such a statue. According 
to him Ex, A-1 was forced out from him 
by his father, who asked him to sign some 
documents, which he did not understand 
and it was all due to the machination of 
the second plaintiff as the concubine of 
Muthu Gounder, It is also said that the 
first plaintiff had also a considerable in- 
fluence over his father-in-law. According 
to the first defendant, he was treated as 
a condemned man in the family and Ex. 
A-1 was prepared behind his back and 
without his knowledge and consent. He 
claims that the document is vitiated by 
fraud and undue influence by the benefi- 
ciaries and the other trustees, He pleads 
ignorance as to the contents of Ex. A-1, 
and does not admit that he made any 
of the devises or bequests as reflected in 
Ex. A-1, nor any part of the trust deed 
was ever acted upon or given effect to 
and it was never intended to be acted 
upon hereafter, According to him the pos- 
session of the properties always remained 
with him and the first plaintiff did not 
assume possession of the suit properties 
at any time under any capacity. He denies 
that any rents were collected by the first 
plaintiff along with him as trustees of the 
above trust and that a sum of Rs. 4,500 
was spent by the first plaintiff from out 
of a: own moneys to close the unused 
well, 


The first defendant says that it was 
the 12th defendant, who closed the well 
at his cost. It is false to say according to 
the first defendant, that it was decided to 
erect a statue of his father on the space 
made available after closure of the well. 
He would add that the body of his father 
was buried in a portion of S. No. 28/11, 
which is a part of the suit properties and 
a Samathi had been put up by this defen- 
dant over the place of burial as a dutiful 
son. No order was placed by any one in- 
cluding the first plaintiff for the making 
of the statue as claimed, He denies that 
the trust deed was cancelled at the inter- 
vention of the second defendant. He says 
that he consciously cancelled the trust 
deed knowing that it could not be enforce- 


, ed in the eye of law, nor was it acted 


upon and in those circumstances, he says 
that the cancellation deed is-valid and the 
} 
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so-called trustees.did not enter upon theit 
duties as trustees, nor did- they! discharge 
any duties annexed to that. office, After 
such cancellation, the first defendant says, 
he dealt with the properties as his own 
by either leasing them out or usufructu- 
arily mortgaging them or selling the pro- 
perties at his choice. It was he who paid 
all the public dues on the properties and 
put up structures of considerable value 
thereon and the plaintiffs never took any 
objection to such dealing of the proper- 
ties by thefirst defendant, nor to the erec- 
tion of superstructures which were put up 
openly to the knowledge of the plaintiffs. 
The plaintiffs were never in possessicn of 
the suit properties and the story that they 
were dispossessed by the first deferdant 
only in 1955 is claimed to be false. He 
states that he had the power to alienate 
the properties in favour of the other de- 
fendants. It is also his case that so far as 
S. No: 27/3 is concerned, it was porom- 
boke property, which was assigned to him 
only in 1954 and it is only thereafter he 
could secure a right of ownership there« 
on, It is said that the suit is mot maintain- 
able without asking for cancellation of 
Ex. A-2, and the prayers asked for are, in 
this sense, misconceived. The 3rd, 6th, 
Tth, 12th and the 13th defendants have 
put up constructions over the properties 
now im their possession pursuant to the 
alienations made by the first deferdant 
from time to time and their title and pos- 
session to the same cannot be disturbed. 

3. The 2nd defendant adopts the 
statement of the first defendant. The 3rd 
defendant as aliente claims that he is a 
bona fide purchaser for value without 
notice of the right of the plaintiffs and in 
all other respects adopts the written etate- 
ment of the Ist defendant. 


4, The 4th defendant denies the 
allegations in the plaint that the trust was 
acted upon, He, as an alienee, says that 
since the trust was not acted upon and it 
is also unenforceable, the alienations made 
by the first defendant in his favour and 
in favour of the other defendants are 
valid. The 4th defendant as a mortgagee 
of some of the suit properties has also 
obtained a sale of a part of it under valid 
registered instruments and the 1st plain- 
tiff, who had at no time possession of the 
properties, nor exercised his office of trus- 
teeship over the suit ‘properties, cannot 
claim any right over the same or seek for 
the relief as asked for. 


5. ‘The 5th defendant is a tenant 
and says- that ne cannot. ‘be disturbed, - 


ALE 


| .@. , The 6th: defendant is.also a des+ 

see and:claims that be is in the. property 
as a person, who was permitted to enter 
the same by one, who had the right to do 
50, 


7. So also the 7th defendant is a 
tenant and he claims protection from 
eviction, 

Defendants 8 te 11 are also lessees of 
portions of the suit properties and ‘they 
adopt the written statement of the isb 
defendant. 

8 The 12th defendant speaks ‘to 
certain facts and circumstances ïn the 
family of Muthu Gounder and says that 
it is false to say that the first plaintiff 
spent a sum of Rs, 4,500 and closed the 
unused well. He adds that it was the first 
defendant, who, after getting an .assign- 
ment of the land, enjoyed this tnused 
well situated in S. No, 27/3, and closed it 
at his cost. According to him S. No. 27/3 
did not belong to the family of Muthu 
Gounder until it was assigned in or about 
1953 or 1954 and, therefore, it could not 
have been the subject-matter of disposi- 
tion under Ex. A-1, He is the usufructu- 
ary mortgagee over the piece of land bear- 
ing S. No, 27/3 and claims that ‘he spent 
considerable moneys fer erecting shops 
thereon, There was no obstruction by ‘the 
plaintiffs at any time when ‘the said shops 
were so constructed and for these reasons, 
it is said that he is in possession of ‘tha 
properties as an alienee from tthe real 
owner of the properties and his ‘possese 
sion, therefore, cannot ‘be disturbed, 

9. The 13th defendant is also a 
tenant and he would add that he is running 
a shop in S. No. 27/3 and that was teased 
out to him by the first defendant. 

18. On. these pleadings, the learn- 
ed Subordinate Judge has framed the fol- 
lowing issues:— 

1. Whether the suit trust deed was 
executed by the ist defendant in the cir- 
cumstances mentioned in para 4 of the 
ist defendant’s written statement and if 
so, is it not valid? 

2. Whether suit trust deed was mo 
acted upon? : 

3. Whether the cancellation of fhe 
suit trust is valid? 

4, Whether the usufructuary mort- 
gage deed dated 23-10-1958 and sale dated 
7-12-1962 in favour of the 3rd defendant 
are valid and “binding on the trust? 

5. Whether the trustee ‘is - estopped 
from claiming title in respect of the pro- 
perties covered by the documents dated 
23-10-1953 .by his conguet} - 
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' . €. Whether- the 3rd defendant is a 
- bona: fide `púrchaser for: value? no 
. 7, Whether the improvements alleg 
by the 3rd defendant are true and if so, 
what is the value? 

8. Whether the 5th defendant is a les- 


see in. respect of a portion of the suit pro- 


perty and whether the lease is binding on 
the suit. trust? 

9. Whether the alleged lease dated 
25-4-1961 for tem years in favour of the 
sixth defendant is valid and binding on 
the suit. trust? | 

10. Whether the suit trustee is estop-~ 
ped from questioning the lease in favour 
of the 6th defendant? 

11. Whether the lease for five years 
dated 25-4-1961 in favour of the 7th 
defendant is valid and binding on the suit 
trust? ; 

12, Whether the alleged lease in fav- 
our of 8th defendant is valid and in any 
event, is he entitled to continue in pos- 
session after 24-11-1963? 

13. Whether the lease in favour of 
defendants 9 to 11 and. 13 are valid and 
binding upon the suit trust? 

‘14. Whether the usufructuary mort- 
gage of 27/3 in favour of 12th defendant 
by the first. defendant dated 25-9-1961 is 
valid and. binding on. the suit trust? 

15. Whether S, No. 27/3 was not va- 
diy included in the suit trust deed? 

16. Whether the sale dated 7-7-1958 
and the morigage dated 15-3-1962 in fav- 
our of the 4th defendant are true, valid 
and binding on the suit trust? 

17. Whether the suit is not properly 
valued for court-fees and jurisdiction? 

- 18. To what. relief is the plaintiff en- 
titled? 

I1. On issue No, 17, he found that 
the suit has been properly valued. On 
issues 1 to 13, the learned Subordinate 
Judge held that the trust deed was exe- 
cuted by the Ist defendant and it is valid 
and acted upon and that he had no right 
to execute Ex, A-2 whereunder he pur- 
ported to cancel the trust deed Ex. A-1. 
He found as a fact that Ex, A-1 was con- 
sciously and deliberately executed by the 
first defendant to perpetuate the memory 
of his father, Incidentally, after referring 
to the contemporaneous deeds executed 
as between Muthu Gounder on the one 
hand and other members of the family on 
the other, the learned Judge found that 
Muthu Gounder was affectionate towards 
the first defendant and that the theory 
that the first. defendant was afraid of his 
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father ‘is not true. Hé alsò found, .: after 
scanning the evidence: produced by both 
parties in the matter of payment of pub- 
lic dues and in relation to the collection 
of rents accrued from the suit properties 
ete., that Ex. A-1 was acted upon and was 
given effect fo and that the evidence of 
P.Ws. 1 to 4 cannot be disbelieved. Ac- 
cording to him, the evidence of the wit- 
nesses. examined on the side of the defen- 
dants was interested and, therefore, he 
rejected it. He added that as there was no 
express reservation in Ex. A-1, enabling 
the author of the trust to revoke it, the 
revocation of such a document is in the 
teeth of Section 78 of the Indian Trusts 
Act, and, therefore, came to the conclu- 
Sion that. the deed of cancellation of the 
trust is not valid. Consequent upon his 
finding that the trust deed was valid, and 
enforceable, he decreed the suit as prayed 
for resulting in the alienations in favour 
of certain of the alienees ‘being set aside 
and also the leases executed by the first 
defendant in favour of the other defen- 
dants being held to be not binding on the 
frust. Ultimately, he decreed the suit as 
prayed for, It is against this the first and 
the 3rd and 4th defendants have appealed. 


12. Mr. Parasaran, learned coun- 
sel for the appellants at the outset pray- 
ed for permission to raise additional 
grounds in A. S. 846 of 1967 but based 


his request not on the 4th elucidation of 


facts already on record or on further evi- 
dence to be brought to our notice herein- 
after, but, on pure questions of law, 
which arise on the pleadings and on the 
admitted facts noted by the learned trial 
Judge, 

13. In C. M. P. 4092 of 1974, a 
verified petition was filed at the com- 
mencement of the argument whereunder 
a request is made to permit the petitioner 
to raise two additional grounds of appeal, 
namely, (1) Ex. A-1 on its proper inter- 
pretation, violates the rule against per- 
petuity and the purported interest creat- 
ed by Ex. A-1 is, therefore, invalid and 
(2) the lower court should have held that 
the tying down of the property offends 
the rule against perpetuity and the trust 
in the present case not being a public 
trust of a religious and charitable nature, 
o suit based- on Ex. A-1 is not maintain- 
able, . 


14. As we said, the request to raise 
these additional grounds are made not 
only because they are pure questions of 
law turning on the construction of the 
document Ex. A-1, -but it is stated that the 
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said questions of law do go into the root 
of the matter, On its own terms, Mr. 
Parasaran submits that Ex. A-1 discloses 
that the net income from the suit proper- 
ties alone has been settled on some cf the 
named settlees and the corpus not having 
been disposed of, the said bequest, and 
the totality of the disposition as reflected 
in Ex, A-1 do offend the rule against per- 
petuities, Further, it is said that the erec- 
tion of a statue for a living person is un- 
known in Hindu law and as the Supreme 
Court has stated in various cases that 
properties dedicated for the erection and 
maintenance of a tomb of a Hindu, can- 
not be said to be an endowment for a re- 
ligious purpose, it is argued analog_cally 
that the erection of a statue during the 
lifetime of the individual and its main- 
tenance aS a memorial is also a strange 
concept in Hindu Law having no religi- 
ous efficacy and no Sastraic precedent for 
the same to be upheld by courts of Law 
as a religious endowment. In any event, 
it is stated at this stage, that considerable 
prejudice would be caused, if the addi- 
tional grounds of appeal are not allowed 
to be raised. 


15. The contesting respondents 
have filed a counter-affidavit and say that 
the construction of Ex. A-1 set out in 
para 2 of the verified petition is noi ten- 
able, According to them, the new grounds 
of appeal cannot be allowed to be raised 
at this stage. On the merits it is stated 
that the properties dealt with under Ex. 
A-l are not tied down as alleged ir vio- 
lation of the rule against perpetuity, and 
as such grounds were never raised in the 
trial court, or in the memorandum of 
grounds of appeal, the appellants sught 
not to be permitted to raise the same, as 
according to them, such an attempt is 
neither bona fide nor just. 


16. We are of the view, that C. M. 
P. 4092 of 1974 filed in A, S. 846 of 1967 
has to be allowed, No doubt in the writ- 
ten statement of the contesting cefen- 
dants an unequivocal allegation has been 
made to the effect that the trust deed is 
vitiated by fraud etc. Though there is no 
express pleading in the first instance 
about the so-called trust created under 
Ex. A-1, being hit by the rule against 
perpetuity and that it is not a public trust 
as is popularly or ordinarily understood, 
it is for the courts in such circumstances, 
to allow such pure questions of law 
to be raised so that courts of law which 
are the zealous guardians of equity and 
good conscience may not be led astray 
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by a strict adherence to technicalities and 
pleadings. If, in a given subject it is pa- 
tent that public policy is likely to make 
indelible dents on it, then the courts 
themselves ought to raise the questions 
touching on public policy, even if none of 
the parties does so. No doubt, public po- 
licy, which is often described as an unruly 
horse, should ‘be carefully handled, lest, 
any improper riding of it, should take the 
courts to difficult and unexplored heights 
and regions. Judges as the accredited ex- 
pounders of the doctrine of public policy 
always act with precision and care to sift 
the material confronting them before they 
invoke this not—too—certain and evasive 
doctrine, When once it is brought to the 
notice of the courts, that the language in 
an instrument offends certain accepted 
and unavoidable principles coming with- 
in the charmed circle of public policy and 
the pigeon holes therein, then, it would 
not be proper to avoid a just, strict and 
necessary scrutiny of the document, to 
see whether the questions of law raised 
even at the appellate stage are to be ad- 
judged upon or not. The mere fact that 
such a question of law was not raised 
earlier in the pleadings or before the trial 
court, may not always be a proper guide- 
lne to shut out a litigant from pressing 
into service such a question which would 
tilt matters and on appreciation of which 
real justice could effectively be rendered. 


17. The Supreme Court in Chit- 
toori Subbanna v. Kudappa Subbanna, 
AIR 1965 SC 1325, by a majority judg- 
ment held that a pure question of law not 
dependent on the determination of any 
question of fact should be allowed io be 
raised for the first time in the grounds of 
appeal by the first appellate court and 
such pure questions of law are allowed 
for the first time at later stages also, It 
further held: 


“Where a new point not taken in the 
grounds of appeal is sought to be raised 
as an additional ground by a substantive 
application for that purpose, the High 
Court has diseretion to allow the applica- 
tion or refuse it. But the discretion exer- 
cised by the High Court will not be 
interfered with except for good reasons, 
for example, where the court acts capri- 
ciously or in disregard of any legal prin- 
ciple. .......- The omission of the appellant 
to raise the point before the trial court 
did not amount to his waiving his right 
to raise the objection.” 

Thus, it is now settled that pure ques- 
tions of law, though not pleaded, unless 
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waived by parties, can, in the discretion 
of the appellate court, be permitted to be 
raised even at the appellate stage, provid- 
ed sufficient opportunity is given to the 
other side and no fresh investigation or 
delving into facts are undertaken, If a 
question of law does arise on the facts, 
but it went unnoticed by both the par- 
ties and even so, the trial Judge, there is 
a legal, indeed a conscious duty on the 
part of the appellate court either suo motu 
or on its attention being drawn to it to 
adjudge upon such a question, even 
though it is brought up for the first time, 
and no doubt inordinate delay in the dis- 
covery of such question by the parties 
may be a ground for the appellate court 
to be cautious in the matter of the exer- 
cise of its discretion in favour of such a 
lachy litigant. The points of law that arise 
for consideration in the instant case are 
whether the terms in the so-called trust 
deed reflected in Ex, A-1, offend the rule 
against perpetuity and whether the trust 
is a publie trust of a religious or a charit- 
able nature, These points were not advert. 
ed to by the trial court or even by the 
litigating parties. As pointed out by us 
earlier, the courts themselves sometimes 
can raise such questions suo motu if such 
questions have a bearing on public po- 
licy. This was the view of the learned 
Judges in Beresford v. Royal Insurance 
Co., 19388 AC 586 at p. 594, and obviously 
this recognition of the suo motu powers in 
courts in such a situation is based on the 
principle that justice should not only be 
done but seem to be done. For all these 
reasons, we allow the civil miscellaneous 
petition, C. M. P. No, 4091 of 1974 (Mad). 

18. Mr. Parasaran, therefore, right- 
ly asked us to re-scrutinise Ex. A-1 and 
its terms from a different perspective to 
find out whether the bequest or the dis- 
positions therein offend the rule against 
perpetuity. 

19. From time immemorial the 
owner of property has a vested right in- 
hered in him to deal with it in accordance 
with his discretion. The right of disposi- 
tion or alienation, which is co-existent 
with a right of ownership is so absolute 
that it is easy to comprehend the poten- 
tial force of that right. But equally sali- 
ent and time honoured is the well-known 
rule against perpetuity which is based on 
public policy which necessarily had to 
make certain dents on the exercise of 
such absolute power in case it is sought 
to be abused. 

20. The fundamental principles 
engrained in the rule against perpetuity 
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are that attempts to tie down the property 
and prevent the same from normal cir- 
culation, are all said to be contrivances 
which are void, as ‘the mischief that 
would arise to the public from estates re- 
maining for ever, or for a long time un- 
alienable or untransferable from one hand 
to another being a damp to industry, and 


, prejudice to trade, to which may be added 


the inconvenience and distress that would 
be brought on families whose estates are 
so fettered. (See Mullah on Transfer of 
Property Act, 6th Edn. p. 110). As pointed 
out by the learned author Jovett perpe- 
tuity has been said to be odicious in law, 
destructive, to the common wealth, and an 
impediment to commerce, by preventing 
the wholesome circulation of property. It 
is in this context that public policy enters 
into the picture and discountenances, in 
equity, such dispositions, the result of 
which is to take away from the owner the 
power to alienate the property or give the 
owner the power to create future un- 
known interests. The underlying principle 
is that restraints in alienations and the 
rule against remoteness being the two 
principles well knit as between each other 
ought not to be encouraged by courts of 
law, which administers not only law but 
also equity and good conscience. It is in 
this background, the recitals in Ex A-1 
have to be adjudged to find whether they 
offend the rule against perpetuity. 


21. On a prima facie reading of 
Ex. A-1, it is clear that the first defendant 
has tied up the circulation of the proper- 
ties and has created devises whereby cer- 
tain benefits are conferred only upon cer- 
tain named individuals and their heirs 
and thus the course by normal inheritance 
is hampered with, Though, of course, Ex. 
A-1 begins with a dedication for the pur- 
pose of erecting a statue for first defen- 
dant’s living father and for payment of 
Scholarship to students, yet, the other þe- 
quests therein, which are indeed separa- 
ble from the above, make it clear that the 
dedication is not the real one but is only 
a devise for settling the property in per- 
petuity on the descendants of the donors 
in certain specified lines, There is no 
enabling clause whereby the trustees 
could at any time alienate the properties, 
At all material times, the income has to 
be divided between the plaintiffs on the 
one hand and defendants 1 and 2 on the 
other, The first defendant and his heirs 
do not have the right to deal with the cor- 
pus of the property. It is in this sense that 
the initial dedication appears to be an at- 
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tempt to give: a colourish. garb ‘to tke en- 
tire deed and to make it operate, Mullah, 
in his. book om Hindu Law, 13th Edn. 
para 385, points out thus— 

“I. Gift: No transfer of property can 
operate to. create an interest which is to 
take effect after the lifetime of one or 
more persons. living at the date of such 
transfer, and the minority of some person 
who shall be in existence at the expira- 
fion of that period, ard to whom, if he 
attains full age, the interest created is to 
belong. ' 

- 2, Bequest: No bequest is valid where- 
by the vesting of the thing bequeathed 
may be delayed beyond the lifetine of 
one or more persons living at the testa- 
tor’s death, and the minority of sama per- 
son who shall be in existence at the ex- 
piration of that period, and to whom, if 
he attains full age, the thing bequeathed 
is to belong, The rule applies to private 
trusts also.” 

(See the decision in Ajitkumar Mitta v. 
Taralala Dasee, (1935) ILR 63 Cal 209). 
As pointed out in Halsbury’s Laws of 
England, 3rd Edn. Volume 29, although 
the principle of private ownership re- 
quires that an owner of property shall 
have power to dispose as he thinks fit, 
either during life or on death, of his whole 
interest in the property he owns, yes pub- 
lic policy requires that the power should 
mot be abused. Accordingly, the law has 
from early times discouraged disposi- 
tions of property which either impose 
restrictions on future alienations of that 
property or fetter to an unreasonable ex- 
tent the future devolution or enjoyment 
of that property. 


22. The last clause in Ex A-1, 
does offend the rule against perpetuity as 
stated in Section 14 o3 the Transf2r of 
Property Act. The precedents and opin- 
ions of experts referred to above also 
support our conclusion that the tying up 
of the net income as between male and 
female heirs. of the donees as mentioned 
in the last clause in Ex. A-1 is obviously 
an odious clause, which is nothing but an 
illegal exercise of power of disposition in- 
hered in the owner of the property. The 
general purpose of the disposition in the 
last clause in Ex. A-1 is to tie up the cor- 
pus and create a new and an unknown 
line of succession as regards the ret in- 
come which includes the heirs to be born 
male or female of the brother-in-law and 
the brother of the family. It is a line of 
descent not comprehended in Hindu Law 
or the Hindi: Succession Act of 195€; such 
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an innovation and purpose, motive being 
irrelevant in such a situation, is to be 
characterised as an abuse of the absolute 
power of disposition vested in the first 
defendant. Therefore, the ultimate clause 
in Ex. A-1 which deals with the division 
of the net income as between the first 
plaintiff on the one hand and defendants 
1 and 2 on the other and ultimately their 
male or female heirs, after meeting the 
expenses towards the other objects men- 
tioned in the trust, without any indication 
as to how the corpus has to be dealt 
with, is certainly a fetter on the normal 
exercise of rights of ownership. As pointa 
ed out in Underhill’s Law of Trusts and 
Trustees, 12th Edn. page 78— 


“It is against public policy that pro- 
perty should be settled on private trusts 
for an indefinite period, so as to prevent 
it from being freely dealt with; and, con- 
sequently, the power of so doing has been 
curtailed by a rule known as the rule 
against perpetuities...Certain trusts which 
at first sight appear to be public charitable 
trusts are in fact private trusts and thus 
liable to be vitiated for transgressing the 
rule, In particular this is so in the case of 
a trust for a group of persons whose com- 
mon and distinguishing quality is per- 
sonal relationship to a single proposi< 
TUS. anes iva 
To a similar intent is a passage in Perry’s 
Trusts and Trustees, 6th Edn., page 624— 

‘In private trusts the beneficial inte- 

rest is vested absolutely in some indivi- 
dual or individuals who are, or within a 
certain time may be, definitely ascertain- 
ed; and to whom, therefore, collectively, 
unless under some disability, it is, or with- 
in the allowed limit will be, competent to 
control, modify, or end the trust. Private 
trusts of this kind cannot be extended þe- 
yond the legal limitations of a perpe- 
tuity.” 
It follows, therefore, that the last clause 
dealing with the division of the net in- 
come as between tha named individuals 
in existence and to be born offends the 
rule against perpetuities. 

23. If, therefore, when a particu- 
lar portion of the bequest or the disposi- 
tion in Ex. A-1, is unenforceable in the 
eye of law, does it follow that the entire 
instrument has to be ignored and the par- 
ties left to treat the properties which are 
the subject-matter of Ex. A-1, as if thera 
was no trust deed at all? 

24, At this stage, it is necessary 
for us to consider whether Ex, A-1 could 
be considered as a private trust or as a 
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publie trust, As already pointed out. by 
us the rule against perpetuities has to be 
borne in mind -even while dealing with a 
private trust. It is also conceded by the 
learned counsel for the respondent that 
Ex. A-1, could be adopted as creating a 
private trust, then, the rule against per- 
petuity contained in Section 14 of the 
Transfer of Property Act can certainly be 
invoked to set at naught the last bequest 
under Ex. A-L 


25.- The next aspect, whieh would 
arise for consideration is whether the 
other terms of Ex. A-1, do project a pub- 
lic trust of a religious or a charitable na- 
ture, Quite intricately connected with 
this aspect of the case is the subject whe- 
ther it is partly a private trust and partly 
a public trust or whether the property 
not having been dedicated to a trust 
known to Hindu Law or not being capable 
of being enforced as a private trust be- 
cause it offends the rule against perpetu- 
ity, whether the desire of the first defen- 
dant could be carried out in any reason- 
able manner so as to safeguard certain 
bequests therein, which are charitable or 
claimed to be religious in nature. 

26. Amongst Hindus, there is no 
marked: distinction between a religious 
and a charitable endowment. The dicho- 
tomy, if at all, is a modern origin tem- 
pered by modern western jurisprudence 
from ancient times, one endowment is 
telescopable into the other. Manu says— 

“In the Creta the prevailing virtue is 
declared to be in devotion in Treta divine 
knowledge, in the Dwapara holy safes call 
sacrifice the duty chiefly performed; in 
the Kali liberality alone.” 

Mukherjea, a famous author on Hindu 
Law of Religious and Charitable Trusts, 
in the 3rd Edn. of his book (page 10) says: 

‘In the Hindu system there is no line 
of demarcation between religion and cha- 
rity. On the other hand, charity is regard- 
ed as part of religion. The Hindu religion 
recognises the existence of a life after 
death, and it believes in the law of Karma 
according to which the good or bad deeds 
of a man produce corresponding results in 
the life to come, All the Hindu sages con- 
cur in holding that charitable gifts are 
pious acts par excellence, which bring ap- 
propriate rewards to the donor, and the 
seer in the Rigveda says in clear accents 
that, He who gives alms goes to the high- 
est place in Heaven.” 

In a given case whether the purpose of 
the grant. is religious or charitable is a 
matter, which is to be decided upon in ac- 
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cordance with Hindu notions, (See S. V, 
Gupta, Hindu Law, 2nd End page. 828). 
An-.endowment .to be valid must be made 
for a purpose recognised by Hindu Law 
as religious or charitable. As pointed out 
by the Supreme Court in Ramachandra v., 


‘Shree Mahadeoji, ATR 1970 SC 458— 


“A trust in the sense in which it is 
understood in English law is unknown in 
the Hindu system. Hindu piety found ex- 
pression in gifts to idols, to religious in- 
stitutions and fer all purposes considered 
meritorious in the Hindu social and reli- 
gious system. Therefore, although courts 
m India have fer a long time adopted the 
technical meaning of chariable trusts and 
charitable purposes which the courts in 
England have placed upon the term ‘cha- 
rity’ in the Statute of Elizabeth, and, 
therefore, all purposes which according to 
English law are charitable will be chari- 
table under Hindu law, the Hindu concept 
of charity is so comprehensive that there 
are other purposes in addition which are 
recognised as charitable purposes. Hence, 
what are purely religious purposes and 
what religious purposes will be charitable 
purposes must be decided according to 
Hindu notions and Hindu Law.” 

Again, the Supreme Court in Ramsaroop 
Dasji v. S. P. Sabi, AIR 1959 SC 951, stat- 
ed the law as follows— 

“Charitable trusts are public trusts, 
both under the English and Indian Law, 
in England a religious trust being a form 
of charitable trust is also public, but in 
India, according to Hindu Law, religious 
trust may be public or private, But the 
most usual and commonest form of a pri- 
vate religious trust is one created for the 
worship of a family idol in which the pub- 
lic are not interested. Any other private 
religious trust must be very rare and dif- 
ficult to think of.” 

As was stated in an early Madras case 
cited In Mullah’s Hindu law, 13th Edn, 
page 443 

“Where the estate created by a grant 
is in its nature secular, the mere fact that 
the motive for the grant was religious does 
not constitute it a religious endowment, 
so as to exempt it from the rule against 
perpetuities.” (See Anantha v. Nagamuthu 
{1882) ILR 4 Mad 200).” 

There is a distinction, though fine, be- 
tween public religious endowments and 
private religious endowments, In the for- 
mer, a conferment of benefit to the public 
or a decipherable class or members of the 
public is foreseeable. But in a private. 
Hindu religious endowment, the bounty is 
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intended to serve with kith and Ein of 
the author of the trust through the medi- 
um of an accepted Hindu religious endow- 
ment. As pointed out in Ramsaroop Dasji 
v. S. P. Sahi, AIR 1959 SC 951, a known 
form of private religious endowment is a 
grant to a family deity in which the pub- 
lic at large are not interested, The dis- 
` tinction between a public and privaze reli- 
gious endowment has ‘been brought out 
succinctly by the Supreme Court in Ram- 
saroop Dasji v. S. P. Sahi, AIR 1959 SC 
951 thus— 


“The essential distinction in Hindu 
Law between religious endowments which 
are public and those which are private is 
that in a public trust the beneficial inte- 
rest is vested in an uncertain and [fluctu- 
ating ‘body of persons, either the public 
at large or some considerable porzion of 
it answering a particular description; in 
a private trust the beneficiaries ar2 defi- 
nite and ascertained individuals or who 
within a definite time can be definitely as- 
certained. The fact that the uncertein and 
fluctuating body of persons is a section 
of the public following a particular reli- 
gious faith or is only a sect of persons of 
a certain religious persuasion would not 
make any difference in the matter and 
would not make the trust a private trust.” 


Examples, though not exhaustive, but 
illustrative may be cited.— 


“Bequests for sadavarts, for Dharma- 
salas, rest houses, for choultries, for estab- 
lishments and support of schools, colleges 
and universities, for dispensaries and hos- 
pitals, for the construction and mainten- 
ance of tanks, wells, and for provision for 
drinking water for men and animals etc.” 
have all been held to be charitable en- 
dowment. Whereas gifts to idols already 
installed and consecrated or to be instal- 
led and consecrated and for their worship, 
gifts for the worship of God, gifts for the 
building of temples, gift for religious 
festivals with regard to idols, and gifts to 
math, have all been held to be valid reli- 
gious endowments, In essence, therefore, 
in Hindu law, religious and charitable en- 
dowments are not confined to cases of 
public utility or benefit, but also azquisi- 
tion of religious merit is one of the crite- 
rion. The halo, which perceivably envis- 
ages both types of endowments, is that 
the purpose should be one ordained by 
Shastras and Hindu tenets. 


27. After thus seeing the fire dis- 
tinction between a private trust end a 
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essential features of a public trust. If it is - 
a public trust whether for a religious or 
a charitable purpose, the rule against per- 
petuities will not offend the same. Section 
18 of the Transfer of Property Act pro- 
vides as follows— 


“The restrictions in Sections 14, 16 . 
and 17 shall not apply in the case of a 
transfer of property for the benefit of the 
public in the advancement of religion, 
knowledge, commerce, health, safety or 
any other object beneficial to mankind.” 


There are certain acid tests to find out 
whether a particular disposition by a per- 
son in India is a public trust or not. In 
that context it is necessary to ascertain 
whether the purpose of the trust is for the 
advancement of (1) religion, (2) know- 
ledge, (3) commerce, (4) health, (5) safety 
and (6) any other object beneficial to man- 
kind. In deciding the case of a projected 
hypothesis, courts invariably bear in mind 
the customs, habits, traditions, the force 
of personal law, the sacredness of an ob- 
ject, which is uniformly considered as 
venerable by the community to which the 
donor belongs and such other like consi- 
derations, It is not every kind of disposi- 
tion importing into it a sense of obeisance 
to elders an unknown and a strange course 
of benefaction involving misguided boun- 
ties or a sprightly modernised, but unusual 
concept of creating an unimaginative reli- 
gious or charitable endowment, would 
all come within the frame work of public 
religious or public charitable endow- 
ments. Every such bequest should have 
the support of history backing of custom 
or the prop of established usage. Other- 
wise, it would not be easily accepted by 
courts as a public religious or charitable 
trust or even as a private religious en- 
dowment in Hindu law. As precedents and 
practice of shastraic injunctions were al- 
ways held out as land marks and guide- 
lines for a meaningful understanding of 
the axpression Hindu religious or chari- 
table trusts, it is necessary to consider the 
intentions of texts of Hindu Law to find 
whether an endowment to erect a statue 
of a living Hindu father by a Hindu son 
was or has to be accepted as a public reli- 
gious or a public charitable trust. 


28. Mr. Parasaran with his usual 
alacrity, thoroughness and soundness 
has placed before us abundant 
authorities both from  Shastras and 
Judge-made law. But for such an illu- 
minating assistance given by the learned 
counsel, it would not have been easy for 
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struse proposition arising for our decision 
in the instant case, 

29. Before we deal with the merits 
of the case, a clear understanding, as to 
what are the Hindu notions which ought 
to prevail in such matters so as to make 
the ultimate bounty whether of a religious 
or a charitable nature, a valid endowment 
in Hindu Law, is essential. 


30. In the Book Mayne on Hindu 
Law and Usage, 11th Edn, page 911, the 
following passages are illuminating:— 

“Gifts for religious and charitable 
purposes were impelled by the desire to 
acquire religious merit. They fall into two 
divisions, ishta and purta; the former 
meant sacrifices and sacrificial gifts and 
the latter meant charities, The former led 
to heaven and the latter to moksha or 
emancipation; charity was thus placed on 
a higher footing than religious ceremonies 
and sacrifices, Manu says: ‘Let him, with- 
out tiring always after sacrifices (ishta) 
and perform works of charity (purta) with 
faith; for offerings and charitable works 
made with faith and with lawfully earned 
money procure endless regards, Let him 
always practise, according to his ability 
with a cheerful heart, the duty of libera- 
lity (danadharma) both by _ sacrifices 
(ishta) and charitable works (purta) if he 
finds a worthy recipient for his gifts. 

Ishta works are enumerated by Pandit 
Prannath Saraswathi in his work on En- 
dowments as (1) Vedic sacrifices; (2) gifts 
offered to priests at the same; (3) Preserv- 
ing the Vedas; (4) Religious authority: (5) 
Rectitude; (6) Vaisvadeva sacrifices: (7) 
Hospitality (atithya). Purta or charitable 
acts are tanks, wells, with flights of steps, 
temples, planting of groves, the gift of 
food, dharmasalas, (rest houses) and places 
for supplying drinking water, the relief 
of the sick, the establishment of proces- 
sions for honour of deities and so on. Gifts 
for the promotion of education and know- 
ledge are specially meritorious: [t will be 
noticed that temples and processions for 
deities were considered as charitable acts 
(purta), while hospitality (atithya) was 
considered as a sacrificial gift (Ishta).” 


31. Is Parthasarathi Pillai v, Thi- 
ruvengada Pillai, (1907) ILR 30 Mad 340 
Subramania Aiyer J. in an elaborate ex- 
position of what are Ishta and Purta acts, 
summarises the position thus: 

“Ishta gifts refer to gifts at the altar 
in connection with sacrificial ceremonies 
prescribed by Hindu sacred Books, and 
poorta gifts refer to gifts for other purpo- 
ses mentioned and extolled therein.” : 
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Quoting Dr, Buhler’s translation, 
learned Judge continued to say: 


“Let him, without tiring, always offer 
sacrifices (Ishta) and perform works of 
charity (poorta) with faith;” 


The learned Judge also refers to the fam- 
ous passages already referred to by Mayne 
and propounded by Saraswati. Elucidating 
the expression Yoga-Kshema, the learned 
Judge quoting the Mitakshara added— 


“The term Yoga-Kshema is a con- 
junctive compound: resolvable into Yoga 
and Kshema. By the word Yoga is signi- 
fied a cause of obtaining something not 
already obtained (ishta); that is, a sacrifi- 
cial act be performed with fire consecrat- 
ed according to the Veda and the law. By 
the term Kshema is denoted an auspicious 
act which becomes the means of conser- 
vation of what has been obtained, such as, 
the making of a pool or a garden, or the 
giving of alms elsewhere than at the altar 
(Poorta).” 


The lexicographers defined the religion as 
action or conduct indicating a belief in, 
reverance for, and desire to please, a di- 
vine ruling power; the exercise or practice 
of rites or observances implying this. 
Again it is stated that religion is an out- 
ward act or form by which men indicate 
their recognition of the existence of a God 
or of Gods having power over their des- 
tiny, to whom obedience, service and 
honour are due, Ramaswami J. in Sri 
Ramanasramam v. Commissioner, H. R. 
and C. E, Madras, 1960-2 Mad LJ 121, 126 
= (AIR 1961 Mad 265 at p. 270) observed: 


“As distinguished from morality, reli- 
gion denotes the influences and motives 
to human duty which are found in the 
character and will of God, while morality 
described the duties to man, to which true 
religion always influences. 

Religion, by which are meant the 
modes of divine worship proper to dif- 
ferent tribes, nations or communities, and 
based on the belief held in common by 
the members of them severally, There is 
no living religion without something like 
doctrine.” 
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At this juncture, two important decisions, 
one of the Supreme Court and the other 
of the Privy Council may be referred to 
with advantage. In Saraswathi Ammal v. 
Rajagopal Ammal, AIR 1953 SC 491, the 
question came up whether dedicating pro- 
perty for Samadhis or tombs is permitted 
in Hindu Law, Jagannadhadas J, render- 
ing the leading judgment said: 
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>: “To the extent therefore,~ that any 
purpose is claimed to:be a valid'one for 
perpetual dedication on-the ground af re- 
ligious merit though lacking in ‘public 
benefit, it must be shown to have a shas- 
traie basis so far as Hindus are consider- 
ed; No doubt since then other religious 
practices and beliefs may have grown up 
and obtained recognition from certain 
classes, as constituting purposes conducive 
to religious merit. If such beliefs ‘are to be 
accepted by Courts as being sufficiert for 
valid perpetual dedication of , property 
therefor without the element of actual or 
presumed public benefit, it must at least 
be shown that they have obtained wide 
recognition and constitute . the religious 
practice of a substantial and large class of 
persons......... If cannot be maintained 
that the belief in this behalf of one or 
more individuals is sufficient to enable 
them to make a valid settlement perma- 
nently tying up property. The heads of 
religious purposes determined by belief in 
acquisition of religious merit cannot be 
allowed to be widely enlarged consistently 
with public policy and needs of modern 
society.” = o i l 
The Supreme Court, therefore; made it 
clear that the -question whether’ a dedica- 
tion by Hindu is for a religious purpose 
should be microscopically examined 
through the lens of a Hindu notion. What 
acts are prdductive of a religious merit or 
easily perceivable to be so by a Hindu or 
what conduces to religious merit in 
Hindu Law is primarily a matter guided 
by Shastras. Therefore, if any purpose is 
sought to be sustained as if it is produc~ 
tive or religious merit, then it must have 
the backing and support of Shastras or 
Hindu notions, The mere fact of develop- 
ment of certain other practices in society 
by passage of time cannot by themselves 
be a safe guide for adoption and accept- 
ance, as practices, which are capable of 
producing religious merit, It should be 
established as a matter of fact that, such 
religious practices have attained such im~ 
portance in Hindu society and it is that 
universal acceptance of that act or a reli- 
gious practice which could possibly be 
taken advantage of to sustain a bequest in 
a will or a settlement, so as to carve out 
different Hindu religious or charitable en- 
dowments. l l 
. 32. The other case is the one which 
is reported in Colgan v. Administrator Ge- 
neral, Madras, (1892) 15 Mad 424. It has 
been observed as follows—' ~ a 
‘Tn the case of Yeap Cheah Neo v. 
Ong Cheng Neo, (1875) 6 PC 381, 2 Chi- 
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nese woman resident in Penang: by will 
directed inter alia that a house termed 
‘sow Chong’ for performing religious cere- 
monies to the. testatrix’s deceased husband 
and herself should be erected. It was held 
by the Judicial Cammittee that the devise 
was void being in perpetuity and not for 
a-charitable purpose. Their Lordships 
quote with approval the decision of the 
Chief- Justice Sir P, Benson Maxwell in 
the case of Goach Choom Nioh v, Spottis- 
woods, that whilst the English statutes re- 
lating to superstitious uses and to mort- 
main ought not to be imported into the 
law of colony, the rule against perpetu~ 
ities was to be considered a part of it, 
and go on to observe: “This rule which 
certainly has been recognised as existing 
in the law of England independently of 
any statute, is founded upon considera- 
tions of public policy, which seem to be 
as applicable to the condition of such place 
as Penang as to England, viz., to prevent 
the mischief of making property maliena- 
ble unless for objects which are useful or 
beneficial to the community”. And further 
‘on’ in the Judgment they observe, speaking 
of the ceremonies to be performed in the 
Sow Chong House, ‘although it certainly 
appears that the performance of these 
ceremonies is considered by the Chinese 
to be a pious duty, it is one which does 
not seem to fall within any definition of a 
charitable duty or use. The observance of 
it can lead to no public advantage and can 
benefit or solace only the family itself.” 


. 33. With the above background, 
the clause relating to the erection of a 
statue and the annual expenditure of 
Rs, 150 on the birth date of the father and 
a further bequest of Rs. 100 to one Kulan- 
dai Gounder for the assistance he was ex~ 
pected to render to the trustees in the 
maintenance of the memorial has to be 
considered, 


34. What is strongly urged by Mr. 
Ramanathan, learned counsel for the res- 
pondent, is that the grant is a private trust 
for religious or charitable purposes and 
that the dedication is total. The deed, ac- 
cording to him, has to be understcod as 
creating a power in specific individuals for 
perfcrmimg a specific object and it has to 
‘pe sustained as a valid power, It is claimed 
that the purpose of the trust is purta in 
nature or in the alternative, it is one of 
the Nitya karmas or Kamya karmas of 
a dutiful son. For the purpose of exhibit- 
ing objectively this veneration to his 
father, the first defendant has created a 
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bounty and it is, therefore, equatable to a 
religious endowment in favour of a deity. 
The intention of this trust is sought to be 
supported on the theory of ancestral wor- 
ship and spiritual benefit. On these lines 
the above clauses are sought to be sus- 
tained. 


35. We have already referred to the 
essential ingredients in a religious and 
charitable endowment whether public or 
private. No tall claim is made that the 
erection of a statue by a son and an en- 
dowment for its maintenance as a memo- 
rial is a public religious endowment. The 
reason is obvious, Muthu Gounder has not 
been shown to be a spiritual leader or for 
the matter of that the accepted leader 
of the community. There is absolutely no 
evidence as to his credentials regarding 
his leadership or to his involuntary claim 
for veneration by the members of the 
public. By erecting a statue of Muthu 
Gounder and by providing properties for 
its suitable erection and maintenanc?, no 
one of the members of the public is 
benefited. The classified test of vesting 
the beneficial interest of the trust in the 
public is conspicuously absent. Therefore, 
the clauses, if they could be characterised 
as an endowment at all are certainly not 
a Hindu, public religious endowment. 


36. But is it a private religious en- 
dowment? In spite ofthe grant all round 
dimentional impact of modernisation and 
technocracy on the community regard. to 
ancient precepts and respect for Hindu 
notions has survived and is still evoking 
awe and reverence in the minds of the 
people belonging to the Hindu community, 
Judged by this yardstick of living, no 
court of law can accept a concept, which 
is strange and unknown and not even in- 
cidentally referred to in the Shastraic 
edicts. It is said that Nitya karma or Anu- 
shtana is at the bottom of the bequest. 
Surely, Pitru Devo Bhava is a mandate, 
which is deeply rooted in Hindu religion. 
But such an obeisance camnot be extend- 
ed to illogical ends so as to achieve a pur- 
pose unknown to Hindu notions, We aave 
already referred to what is the underlying 
meaning of the word religion. Mr. Rema- 
nathan’s implied suggestion is that it was 
in the contemplation of the first defendant 
to deify his father and venerate him and, 
therefore, it is Nitya Karma or Kamya 
Karma that prompted him to make the 
grant, But, as pointed out by the Supreme 
Court in Ramsaroop Dasji v. S. P. Sahi, 
AIR 1959 SC 951, apart from creating a 
private religious trust for the worship of 
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an idol, any other private trust is rather 
quite difficult to think of. Faced with this 
difficulty, it is urged that it is a purta gift. 
Here again, there is a fallacy. Purta acts 
are charitable acts. There is high authority 
already touched upon by us to find that 
purta acts are weaved round a charitable 
vision of the author, Prannath Saraswathi 
Mukerjee, illustrious Judges of Courts 
here and elsewhere have already referred 
to purta acts with some significance and 
purpose, Any such purta act in juxtaposi- 
tion to aishta act in its ultimate analy- 
Sis springs from charity. In most cases 
charitable acts and religious acts are in- 
terchangeable because the words are more 
often understood in Hindu Law as syno- 
nymous. But in our case, charity is not 
behind the grant nor can it be said so. 
The concept of charity is to be merciful 
and no one would describe the erection of 
a statue of the father by the son as a cha- 
ritable or merciful act umless, of course, 
the father is an extraordinary being ad- 
mittedly held in high esteem by the mem- 
bers of the public including the members 
of the community to which he belongs. 
The decision in Gossami Sri Gridharji v. 
Romanlalji Goswami, (1890) ILR 17 Cal 
3 (PC) is distinguishable. There, the idol 
of the person created by the grant was ac- 
cepted by the public as a religious head 
to whom veneration was due and manda- 
tory, But here, there is no whisper in the 
pleadings that such was the personality of 
Muthu Gounder, The grant cannot be sus- 
tained on the ground of an ancestral wor- 
ship. Propitiation of ancestors and a visi- 
ble demonstration of obeisance to elders 
is certainly a respected Hindu doctrine. 
But such secular exhibitions in Hindu 
faith, though prompted by a religious mo- 
tive, cannot reach unknown, heights re- 
sulting in the creation of a private religi- 
ous endowment by a junior member vis-a- 
vis a senior member of the family. The 
creation of an endowment consisting of 
immoveable property and a direction to 
spend a sizable income therefrom for the 
purpose of erecting a statue of the propo- 
situs and ere long respect the statue as a 
memorial and treat the entire trust as a 
memorial trust is something which, is not 
contemplated in Hindu Law, as it isnot in 
accordance with Hindu notions. As Jagan- 
nathdas J. says in Saraswathiammal v. 
Rajagopalammal, AIR 1953 SC 491, that 
if any purpose is to be claimed to be a per- 
petual dedication on the ground of religi- 
ous merit, it must be shown to have a 
Shastraic basis so far as Hindus are con- 
cerned. If asis sought to be made it is stat- 
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ed that for paying respect to the father or 
to venerate an ancestor by erecting a sta- 
tue and by making an erdowment for it 
without public benefit should be treated as 
a practice which is of later origin, it must 
at least be alleged, shown and proved that 
sich trusts have obtained wide recogni- 
tion and constitute the religious practice 
by a large majority of the generality of 
the Hindu public or the community in par- 
ticular, This has not been established in 
this case, Again as pointed out by the 
Privy Council in the Chinese -ease cited 
above, to accept the clause relating to the 
erection and maintenance of the memorial 
of the father would mean to encourage 
the mischief of making property inalien- 
able unless for objects which are useful 
or beneficial to the community. Thus, the 
grant and the allied clauses in Ex. A-1, to 
erect a statue for the father camnot be ac- 
cepted by us as a pious or charitable duty 
on the part of the son, in accordance with 
Hindu notions. It follows from the fore- 
going that as the first three clauses in 
Ex. A-1, do not constitute a Hindu public 
religious endowment or a private Hindu 
religious endowment, the grant, there- 
fore, in so far as this portion of Ex. A-1 
is concerned fails, as the bequests are 
void, unlawful and unenforceable. 


37. The next question is, whether 
the bequest in the nature of free scholar- 
ship to two students in certain circum- 
stances or four students in certain other 
circumstances, cannot be upheld. In our 
view, this bequest has to be upheld inas- 
much as it benefits the members of the 
public and in the modern accepted sense 
a purta act as well, To impart aid in the 
cause of education to deserving students 
of the community is certainly laudable. 
It may be that a defined class of students 
are benefited but nevertheless as the body 
of beneficiaries is a fluctuating and uncer- 
tain one, it has to be upheld as a public 
charitable endowment. In fact, Mr, Para- 
saran, does not dispute this preposition. 
The question is whether these clauses 
alone could be severed from the totality of 
the bounties enumerated in Ex. A-1 and 
whether such a tearing of one from 
amongst the other void bequests is possi- 
ble, If so, what is the modus operandi to 
enforce such a valid bequest in question? 


38. The Supreme Court while ex- 
patiating the doctrine of cy pres observed 
as follows in State of U. P. v. Bansi Dhar, 
1974-1 SCC 446 = (AIR 1974 SC 1084)— 

“Where the donor has determined 
with specificity a special object or mode 
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for the course of his benefaction the court 
cannot innovate and undo, but where a. 
general charitable goal is projected and 
particular objects and modes are indicat- 
ed the court, acting to fulfil the broader 
benevolence of the donor and to avert the 
frustration of the good to the community, 
reconstructs, as nearly as may be, the 
charitable intent and makes viable what 
otherwise may die.” 


With utmost respect we adopt this reason- 
ing to the bequest in favour of students to 
gain a scholarship from the estate of the 
first defendant. It cannot be doubted that 
the first defendant has specified his chari- 
table intent and the purpose of the same 
is to benefit a section of the community. 
In that sense, this bequest which could 
stand alone has to be accepted by the 
courts and given effect to. In C. A, No. 
1555 of 1967 = (reported in AIR 1974 SC 
740), the Supreme Court after elaborately 
quoting the case law, reiterated the test 
to find out as to when a dedication may be 
either absolute or partial. If only the de- 
dication is complete, a trust in favour of 
public religious charity is created. If the 
dedication is partial, a trust in favour of 
the charity is not created but a charge in 
favour of the charity is attached, to, and 
follows, the property which retains its 
original private and secular character. In 
a case like the one before us, we are satis- 
fied that the first defendant solemnly in- 
tended to provide for the benefit of the 
students of his community. But he sand- 
wiched this bounty in the midst of other 
bequests which we have already held to 
be unenforceable and void, In such a case, 
the only possible way to give effect to the 
provision in Ex, A-1, is to treat the pro- 
perty which is the subject-matter of the 
trust as dlienable and partible in the ordi- 
nary way and treat the same as the pro- 
perty of the first defendant, as there is cer- 
tainly no direct gift of any ascertainable 
portion of the properties mentioned in Ex. 
A-1 in favour of the disposition for the 
giving of scholarship to students. In those 
circumstances, whilst we find that the 
properties described in Ex. A-1, are the 
properties of the first defendant and they 
have to descend to his heirs in accordance 
with the normal law and in the ordinary 
way, the only way in which we could 
effectuate the partible intent of the first 
defendant is to state that the properties 
pass with the charge upon it for the pur- 
pose of respecting the above bequest. 


39. In the result, therefore, we 
have to sustain the bequest in favour of 
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two students who have to be paid a full 
scholarship amd in favour of four students, 
if they have to be paid half scholarship 
for the prosecution of their studies, and 
that for such payments, the properties, 
which are the subject-matter of Ex, A-1 
are to be charged and shall stand charged. 


40. The above conclusions of ours 
necessarily leads on to the consideration 
of the merits in this case. 


41. In the result, the properties, 
which are the subject-matter of Ex. A-1, 
are held to be the properties of the first 
defendant and the alienations by way of 
mortgage, sales or leases made by the first 
defendant in exercise of his proprietory 
interest over the same are held to be legal 
and enforceable. However, as already 
stated, all the aforesaid alienations are 
subject to a charge. 


42. With these modifications, the 
appeal, A, S. No. 846 of 1967, is partly 
allowed and A. S. No, 13 of 1968 is allow- 
ed, but subject to the condition that the 
properties in the hands of the appellanis 
in A. S. No, 13 of 1968, stand charged in 
respect of the payment of scholarship to 
students as provided for in the relevant 
clause in Ex. A-1. The parties in each of 
these appeals shall bear their respective 
costs. 
f Order accordingly. 
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The Velraveli Weavers’ Co-operative 
Production and Sales Society Ltd., Appel- 
lant v. R. Perumal Naidu, Respondent, 

App. No. 32 of 1972, D/- 18-8-1975. 


(A) Limitation Act (1963), S. 14 — 
Benefit of section — Bona fide prosecution 
of claim. 

The plaintiff filed a suit against his 
employer for setting aside dismissal, rein- 
statement, arrears of salary till date of 
suit and future salary till date of rein- 
statement, In appeal against the grant of 
decree the H. C. held that the plaintiff 
must file separate suit for future salary 
till date of reinstatement. Thereafter he 
filed a suit immediately. 


Held, that he was entitled to the be- 
nefit of S. 14 and could claim salary for 
the entire period of 119 months, (Para 8) 
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Cases Referred: Chronological Paras 
AIR 1972 SC 730 (1972) 2 SCJ 30 5 


AIR 1971 SC 2313 = (1971) 2 SCJ 117 7 


N, Sivamani, N. Krishnamurthi and 
V. Narayanaswami, for Appellant; K. Sar- 
vabhouman and T. R. Mani, for Respon- 
dent. 


JUDGMENT :— The defendant in 
O. S. No, 249 of 1968 on the file of the 
court of the Subordinate Judge, Erode, is 
the appellant herein. The facts are not in 
controversy at all. The respondent herein 
was employed as a clerk in the appellant- 
Society from 1951 and his appointment was 
made permanent im 1952, On 23-1-1957 he 
was served with a notice dated 7-1-1957 
terminating his service with effect from 
12-12-1956. Thereupon he instituted a suit 
against the appellant herein in O. S, 284 
of 1957 on the file of the District Munsif 
Court, Erode, for a declaration that his 
dismissal by the appellant-society was 
illegal, for a mandatory injunction direct- 
ing the appellant-society to reinstate him 
in the old post as a clerk, for arrears of 
pay upto the date%of suit with interest 
thereon and for future salary from the 
date of suit till reinstatement of the res- 
pondent and for other incidental reliefs. 
The trial court passed a decree declaring 
that the dismissal of the respondent by 
the appellant was wrongful and directing 
the appellant to reinstate the respondent 
in his original job, giving liberty to the 
appellant to call for fresh explanation 
from the respondent and to hold an en- 
quiry and directing the appellant to pay 
a sum of Rs, 134.84, being the arrears of 
pay from 12-12-1956 to 1-1-1957. The res- 
pondent preferred an appeal in A. S. 146 
of 1962 on the file of the Court of the Sub- 
ordinate Judge, Erode, against that por- 
tion of the decree of the trial court which 
refused to give him the relief of arrears 
of salary and against the direction given 
to the appellant for initiating proceedings 
once again. The appellant also preferred 
an appeal, A. 5. 133 of 1961, on the file of 
the same court. Both the appeals were 
tried together and a common judgment 
was pronounced on 24-11-1962, The learn- 
ed Subordinate Judge dismissed the ap- 
peal preferred by the appellant and allow- 
ed the appeal preferred by the respondent 
in part holding that the respondent was 
entitled to arrears of salary and setting 
aside that portion of the decree which di- 
rected a fresh enquiry. A Second Appeal, 
S. A. 177 of 1963, on the file of this Court 
was preferred by the appellant against the 
judgment of the learned Subordinate ` 
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Judge and-that.second appeal was allow- 
ed in part by this court On 2-1-1967, a 
certified copy of the judgment therein 
having been marked as Ex, A-3 in these 
proceedings. This court, while upholding 
the finding of the courts below that the 
dismissal was illegal, held that the respon- 
dent would have to file a separate suit for 
the salary due to him after the date of the 
plaint in the earlier suit, namely, O. S. 
248 of 1957. This court observed— 

“The result of holding that the dis- 
missal of the plaintiff is invalid in law 
would be that he should be deemed to be 
in service all through and the result would 
also be that month after month, he would 
be entitled to his salary. If the salary is 
not paid as and when due, under Art. 7 of 
the first Division of the Schedule to the 
Limitation Act, 1963, he would have a 
period of 3 years within which he could 
file a suit for arrears of the salary. A suit 
for a declaration that the dismissal of the 
plaintiff is invalid in law and for arrears 
of salary till the date of suit cannot be 
converted into a suit enabling him to re- 
cover arrears of salary. due to him with- 
out any limit of time till he is restored to 
his old post.” 

It is thereafter the present suit was insti- 
tuted by the respondent herein claiming 
salary for a period of 119 months at the 
rate of Rs. 110 per mensem, that is, for 
the period ist April 1957 to the end of 
February 1967. The suit was resisted by 
the appellant herein. With regarc to the 
period of limitation, by an amendment to 
the plaint, the respondent claimed that 
he was entitled to the benefit of Section 14 
of the Limitation Act. The appellant had 
filed two additional written statements, 
one of which related to this claim of the 
respondent to the benefit of Section 14 of 
the Limitation Act. 

2, On the pleadings of the parties, 
the following issues were framed for trial: 

1. Whether the plaintiff is entitled to 
the decree? . 

2 Whether the suit is not maintain- 
able? 

3. Whether the suit is barred by limi- 
tation? 

4. Whether the plaintiff is entitled to 
arrears of salary? 

5. Whether there is cause of action 
for the suit? 

6. To what relief? 

7. Whether the plaintiff is entitled to 
exclude the period under Section 14 of the 
Limitation Act? 
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§. Whether the suit is barred by 
judicata? 

3. By judgment and decree dated 
20-12-1971, the learned Subordinate Judge, 
Erode, held that during the period for 
which the respondent claimed salary, he 
was employed elsewhere and earned a sum 
of Rs, 2,663 and deducting that amount, 
for the balance he was entitled to a decree. 
Consequently, the suit was decreed for a 
sum of Rs. 10,427 with subsequent interest. 
It is against this decree and judgment that 
the present appeal has been preferred by 
the defendant in the suit. 


4, Though the issues detailed by 
me abeve were repetitive, the only ques- 
tion that really arose for consideration be- 
fore the lower court and which was argu- 
ed before me in the appeal, having regard 
to the earlier proceedings, was, whether 
the respondent herein was entitled to 
claim salary for the entire period of 119 
months, deducting the sum of Rs. 2,663, 
which he earned by employment else- 
where or he was entitled only to the salary 
for a period of three years immediately 
preceding the institution of the suit; in 
other words, whether the respondent here- 
in was entitled to the benefit of Section 14 
of the Limitation Act, and if he was so 
entitled, whether any part of the claim 
made by the respondant was barred by 
limitation. 

5. As I have pointed out already, 
the second appeal, S. A. 177 of 1963, was 
disposed of on 2-1-1967, and the present 
plaint itself was presented on 7-3-1967. 
Therefore, there was no question of any 
delay after the disposal of the second ap- 
peal and before the filing of the present 
suit, Mr. N. Sivamani, learned counsel for 
the appellant, brought to my notice a de- 
cision of the Supreme Court in Rabindra- 
nath Samuel Dawson v. Sivakami, AIR 
1972 SC 730, for contending that the res- 
pondent herein cannot claim the benefit of 
Section 14 of the Limitation Act, because 
he could not be said to have bona fide pro- 
secuted his claim for future salary in the 
earlier suit, Before I refer to this decision, 
I must make one point clear. J have al- 
ready extracted a portion of the judgment 
of this court in S. A. 177 of 1963 and that 
portion proceeds on the assumption that 
the plaint in the earlier suit, namely O. S. 
284 of 1957, did not ask for a decree for 
payment of salary subsequent to the date 
of the plaint. That assumption is not cor- 
rect and having regard to the pleadings in 
the earlier proceedings, both sides agree 
that the plaint in O. S, No, 284 of 1957 


res 
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did contain a prayer for a direction to the 


appellant: herein to pay future salary: to 
the respondent till the date of his rein- 


statement: Therefore, that portion .of the 
observation of this Court in the judgment 
in S. A. 177 of 1963, referred to above 
cannot be said to be accurate. It is against 
this background, I am considering the 
decision relied on by the learned counsel 
for the appellant. 

6. In the decision referred to 
above, a suit was filed for a declaration 
that the orders setting aside certain reve- 
nue sales were without jurisdiction and 
void for non-conformity with Section 50 
of the Travancore Revenue Recovery Act 
and on certain other grounds, The defen- 
dants took up a preliminary objection to 
the effect that the suit was not maintain- 
able without making the Government a 
party. That contention was negatived by 
the learned District Munsif. Against that 
decision, a revision petition was preferred 
to the High Court and when the matter 
came up for hearing before the High 
Court, the learned coumsel for the plain- 
tiff in that suit stated that the Govern- 
ment was. not a necessary party to the 
suit, that the plaintiff was not prepared to 
implead the State as a party and that he 
was prepared to take the risk of not im- 
pleading the State as a party. On that re- 
presentation by the plaintiff that he was 
prepared to take the risk of not implead- 
ing the State as a party, the High Court 
dismissed the revision petition. After the 
case was remanded, the District Munsif 
tried. the suit and passed a decree in fav- 
our of the plaintiff and that decreeing of 
the suit was confirmed by the District 
Court on appeal, However, when the mat- 
ter was taken up in second appeal, a Full 
Bench of the Travancore Cochin High 
Court held that the Government was a 
necessary party and that by reason of the 
failure of the plaintiff to implead the 
Government, the suit was not maintain- 
able, with the result the second appeal was 
allowed and the suit was dismissed. There- 
after, the plaintiff issued a notice under 
Section 80, C.P.C. to the Government and 
filed a fresh suit. The question that came 
up for consideration was, whether for the 
purpose of filing the fresh suit, the plain- 
tiff could claim benefit of S. 14 of the 
Limitation Act. The High Court held that 
having regard to the facts stated above, 
the plaintiff therein could not be said to 
have prosecuted his earlier suit bona fide 
and therefore he could not get the benefit 
of Section 14 of the Limitation Act, The 
High Court in that case observed— 


.. "From. what we have stated! above, it 
will be plain that the appellant. took ab- 
jection: to the non-impleading. of the Gov- 
ernment as a party at the earliest possible: 
opportunity. The respondents: would.. not. 
take note of the objection. They persisted 
in their attitude till ultimately the High 
Court of Travancore-Cochin held that the 
suit will have to fail for the non-implead- 
ing of the necessary party. A request was 
made to the High Court to permit the res- 
pondents herein to remedy the defect, The 
learned Judges held that they could not 
accede to that request and that the suit 
has to be dismissed ‘as. in spite of timely 
objection raised by the defendant.en the 
ground of non-joinder of parties the plain- 
tiff persisted in- proceeding with the suit- 
undertaking to bear the risk of not im- 
pleading the sircar’. This attitude on. the 
part of the respondents is sufficient to dis- 
au of the question. of bona fides against 
+ em.” 


The Supreme Court, after extracting the 
above portion of the judgment. observed— 


“The reasons: given by the High Court: 
are in our view cogent. Section 14 of the 
repealed Limitation Act which is applic- 
able to this case gives benefit to a party 
who has been prosecuting. with due dili- 
gence another civil proceeding whether in 
a court of first instance or in a. court. of 
first appeal against the defendant, where. 
the proceeding is founded upon the same 
cause of action and is prosecuted in good 
faith in a court which’ from the defect of 
jurisdiction or other cause of like nature 
is unable to entertain it. The appellant’s 
advocate points. out. that under Section 2 
(7) nothing shall be deemed to be done in 
good faith which is not done with due 
care and. attention and that in this. ease 
the appellant was bona fide in purchasing. 
the suit. properties: from an, auction pur- 
chaser who also purchased them in reve- 
nue sales bona fide and that. without netice 
to either of them, the sale has been - set 
aside which is. totally without jurisdiction 
and injuriously affects. the appellant, That 
the appellant was caught in this predica- 
ment may be unfortunate but in so far as 
the question whether he bona fide prose- 
cuted the earlier suit and appeal ‘there 
could be no two opinions on the undisput- 
ed facts which have been clearly and 
forcefully stated by the High. Court. It is 
clear that no suit for declaration and pos- 
session could have been. filed against. the 
defendants in respect. of the revenue: sales 
which was (sie).set aside without implead- 
ing the Government, The objection. as. te 
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the maintainability of the suit was taken 
at the very initial stage but that was re- 
sisted and the appellant invited a decision 
by the District Munsif, Even at the stage 
of revision against that order in the High 
Court, he took the risk of proceeding with 
the suit. This was, therefore, not a case of 
Se the previous proceedings bona 
a 


I am of the opinion that the above deci- 
sion of the Supreme Court can have no 
application whatever to the facts of the 
present case. In the present case, no ob- 
jection whatever was taken to the claim 
of the respondent for a decree for future 
salary till the date of reinstatement either 
before the trial court or even before the 
first appellate court, motwithstanding the 
fact that the respondent and the appellant 
each preferred appeals before the first 
appellate Court against the portions of the 
decree passed against them. The ob’ection 
was taken only before this court in S. A. 
177 of 1963 and that is admitted in the 
additional written statement filed in the 
present case, Therefore, unlike the case 
before the Supreme Court where the 
plaintiff expressed his determination not 
to implead the Government as a party and 
stated that he was prepared to take the 
risk of not impleading the Government as 
a party, in the present case, there was no 
such conduct on the part of the respondent 
herein from which it could be said that 
the respondent was not bona fide prose- 
cuting his claim for future salary from 
the date of plaint till the date of reinstate- 
ment, 


ee A On the other hand, anotker de- 
cision of the Supreme Court in India Elec- 
tric Works Ltd. v. James Mantosh, AIR 
1971 SC 2313, would appear to be in fav- 
our of the respondent herein, with regard 
to the scope of Section 14 of the Lirritation 
Act. In that case, in a money suit for re- 
covery of damages for illegal occupation a 
decree had been passed by the trial court 
in favour of the plaintiff for the entire 
claim including the claim for future dama- 
ges, The High Court in appeal nezatived 
the claim for future damages on the 
ground that no decree could be granted for 
recovery of compensation after the date 
of the suit or after the date of the decree 
in a pure money suit. The plaintiff there- 
after filed a suit for damages for the 
period subsequent to the period covered 
by the earlier suit, For the period beyond 
three years of the suit protection from 
limitation was claimed under Section 14 of 
the Limitation Act and on, the general 
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principles of suspension of limitation 
owing to the pendency of earlier suit, The. 
Supreme Court held that the plaintiff 
therein was entitled to the benefit of Sec- 
tion 14 of the Limitation Act, The claim in 
the present. case is similar because the 
plaintiff claimed not only the arrears of 
salary with interest till the date of plaint, 
but also future salary from the date of 
plaint till the date of reinstatement. I 
have already held that the prosecution of 
that claim was bona fide. 


& Hence, the conclusion of the trial 
court that the respondent herein was en- 
titled to the ‘benefit of Section 14 of the 
Limivation Act and that therefore no por- 
tion of the claim was barred by limitation 
is correct. 


§. No other point was urged be- 
fore me. 

10. Under these circumstances, the 
appeal fails and is dismissed. There will 
be no order as to costs. 

Appeal dismissed. 
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X. Nasir Basha and another, Appel- 
lants v. Turukkan Chatram Charities, 
Respondent, 


Second Appeal No. 11 of 1975, D/- 
25-7-1975.* 

(A) Transfer of Property Act (1882), 
S. 106 — Monthly tenancy — Lease deed 
containing contract to contrary — Notice 
to quit — Validity. 

In the matter of a monthly tenancy, 
when there is a contract governing the 
question of notice to terminate tenancy, 
the intention of parties has to be ascer- 
tained from the contract. Section 106 does 
not apply to it. AIR 1951 Mad 408, Relied 
on. 


Where the lease deed specifically stat- 
ed that the lessee should vacate the pro- 
perty whenever needed by the landlord, 
on his giving 30 days’ notice and the notice 
given stated to terminate it by the end of 
39 days of the receipt of notice, 

Held that there was a ‘contract to the 
contrary’ in relation to the provisions of 
S. 196. From the said contract, it was clear 
that the parties intended that the period 
of notice should be one month and that a 





*(Against decree of Sub-J., Chingleput in 
A. S. No. 116 of 1973.) 
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month’s notice should be given at any time 
irrespective of the expiration of a month 
of the tenancy. The further provision re- 
quiring the notice to expire with the end 
of a tenancy month was concomitant part 
of the requirement and formed an indivi- 
sible condition, Hence the notice was va- 
lid. Case law reviewed. (Para 21) 


Cases Referred: Chronological Paras 
AIR 1961 Madh Pra 138 = 1961 MPLJ 107 


20 

AIR 1951 Mad 408 = (1950) 2 Mad LJ 535 
16, 21 

AIR 1950 Ajmer 79 15 


AIR 1948 Bom 349 = 50 Bom LR 240 20 
AIR 1943 Bom 306 = 45 Bom LR 605 14 
AIR 1938 Cal 656 = 42 Cal WN 598 13 
AIR 1928 Mad 687 = 110 Ind Cas 398 19 
AIR 1923 Lah 659 = 79 Ind Cas 957 12 
AIR 1917 Mad 141 = 3 Mad LW 189 > ae 
12, 
1910 Mad WN 794 = 9 Mad LT 198 18 
(1904) 1 KB 444 = 73 LJĶB 136 10, 14 
(1852) 88 RR 678 = 21 LJQB 276 15 


Srinivasan, for Appellants: T. V, Sub- 
ramaniam, for Respondent. 


JUDGMENT :— Defendants are the 
appellants. The suit was for ejectment on 
the allegations that the plaintiff-trust is 
the owner of the suit property, that the 
first defendant is a monthly tenant under 
the plaintiff, that the first defendant, ac- 
cording to the lease, should vacate after 
30 days’ notice, that no improvement had 
been made by the defendants as to claim 
compensation at the time of vacating, that 
to the notice issued the first defendant re- 
plied denying the tenancy, that thereupon 
a fresh notice dated 26-1-1968 was issued 
determining the tenancy and that the se- 
cond defendant has been impleaded as a 
party as the first defendant has transfer- 
red the lease to him, The plaintiff no doubt 
denied the alleged transfer and also denied 
any practice in respect of chatram proper- 
ties, alleged by the defendant. 


2. The first defendant contended 
that he transferred the lease to the second 
defendant on 21-11-1967, which has been 
recognised by the plaintiff, that compensa- 
tion has to be paid for the improvement 
made and that the lease is a permanent 
one and cannot be terminated, particular- 
ly against the wish of the creator of the 
trust who wanted to benefit his relations. 
The first defendant also contended that 
the notice to quit is defective and that he 
is an unnecessary party since the second 
defendant alone is the tenant, whose ten- 
ancy has not been terminated. It has also 
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been alleged ‘by the first defendant that 
the suit property is a minor inam, that 
the defendants are entitled to patta and 
that the matter should be referred to the 
Settlement Tahsildar. Finally, the first de- 
fendant pleaded that the suit is bad for 
misjoinder of causes of action, 


3. The second defendant, in his 
written statement, alleged that he is the 
tenant, that no valid notice of termination 
has been given to him, and that as he got 
a transfer of the lease by paying Rs, 3,000 
the said amount should be paid to him by 
the plaintiff. In other respects, the second 
defendant adopted the written statement 
filed by the first defendant. 


4, The trial court, on the issues 
framed, held that the lease deed Ex. A-1, 
executed by the first defendant clearly 
mentions that the lease can be terminated 
by 30 days’ notice, that the lease is not a 
permanent one, that Ex. B-12, the lease 
deed in favour of the second defendant, is 
a fabricated one and as such it is only 
the first defendant who is the lessee under 
the plaintiff and not the second defendant, 
and that Ex. A-2, the notice determining 
the tenancy of the first defendant giving 
him 30 days’ notice as per the terms of the 
lease, is valid and enforceable in law. The 
trial court further held that mo compen- 
Sation need be paid to the defendants for 
the alleged improvements and there is no 
question of misjoinder of parties and 
causes of action, as pleaded by the defen- 
dants, On these findings, the-trial court 
directed the defendants to hand over 
vacant possession of the suit property 
within a month from 23-10-1972. 

5. Aggrieved by the said decision 
of the trial court, the defendants prefer- 
red an appeal to the Sub-Court, Chingle- 
put. The Subordinate Judge of Chingle- 
put, confirmed the findings of the trial 
court and dismissed the appeal, A. S. 116 
of 1973. Aggrieved by the decisions of the 
courts below, the defendants have now 
preferred this second appeal. 

6. The main points argued by Sri 
Srinivasan, the learned counsel for the 
appellants are— (i) that the lower appel- 
late court has not discussed the evidence 
on record as the final court of facts, and 
as such the decision given by the lower 
appellate court has to be set aside; (ii) 
That Ex. A-2, the notice to quit, is not 
valid in law; (iii) amd that the suit is bad 
for misjoinder of causes of action. : 

T. Sri T. V. Subramaniam, learned 
counsel appearing for the plaintiffs-res- 
pondent contended that the evidence is be- 


” 
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‘fore this court and the discussion made 
by the trial court is also there in its judg- 
ment and as such this court can decice the 
matter without any difficulty, that Section 
106 of the Transfer of Property Act can- 
not be strictly enforced in view of the 
agreement Ex, A-1, and that as such the 
notice Ex. A-2 is valid in law. The learned 
counsel also submitted that there is no 
question of any misjoinder. of causes of ac- 
tion or parties to warrant a dismissal , of 
the suit. 

8. Ex. A-1 is the lease deed. It is 
mentioned in the lease deed that the first 
defendant should vacate the praperty 
whenever needed by the plaintiff on the 
plaintiff giving 30 days’ notice to the first 
defendant. Thus, Ex, A-1 is a clear con- 
tract specifying the time to be given to 
the first defendant for vacating the pro- 
perty, Ex. A-2 is the notice to quit given 
to the first defendant. In the said notice, 
reference has been made to the lease 
agreement dated 7-11-1967 (Ex. A-1).. It 
determined the tenancy of the first cefen- 
dant by the end of 30 days after the re- 
ceipt thereof. Ex. A-2 also called upon 
the first defendant to quit and deliver 
vacant possession of the property after the 
expiration of the abovesaid period. Sec- 
tion 106 of the Tramsfer of Property Act 
states— , 

"In the absence of a contract or local 
law or usage to the contrary, a lease of 
immovable property for agricultural or 
manufacturing purposes shall ‘be deemed 
to be a lease from year to YeaT;......... : and 
a lease of immoveable property for any 
other purpose shall be deemed to be a 
lease from month to month, terminable, 
on the part of either the lessor or lessee, 
by 15 days’ notice expiring with the end 
of a month of the tenancy.” - 


9. Sri Srinivasan, the learned 
counsel appearing for the appellants, sub- 
mitted that under Ex. A-2, no doubt, 30 
days’ notice has been stipulated instead ot 
15 days as contemplated under Section 106 
of.the Transfer of Property Act, but that 
Section 106 further stipulates that such a 
notice must expire with the end of a 
month of the tenamcy. It is thus argued 
that the notice Ex, A-2 terminating the 
tenancy by the end of 30 days of the re- 
ceipt of Ex. A-2 is defective since it does 
not determine the tenancy with the end of 
a month of the tenancy. For this proposi- 
tion, Sri Srinivasan cited mumber of deci- 
sions. ‘ 

10. In Dixon v, Bradford and Dt. 
Railway Servants Coal Supply Society, 


ALR. 


1904-1 KB 444, the King’s Bench Division, 
interpreting an agreement which men- 
tioned “I beg to give you three. months’ 
notice that we shall cease the tenancy”, 
came to the conclusion that in that case, 
there was an oral tenancy and that the 
three months to quit must expire with the 
year of tenancy, It further held that the 
tenancy had not been duly determined. 


11. The next decision cited is 
Beevi Umma v. Allath Shamu Menon, 3 
Mad LW 189 =(AIR 1917 Mad 141). In 
that case there was an agreement to deli- 
ver possession on demand, Dealing with 
the said provision, a Bench of this court 
held that the provision for delivery of 
possession on demand did not constitute a 
contract to the contrary within the mean- 
ing of Section 106, Tramsfer of ‘Property 
Act, as it did not mention the time at 
which the demand should be mede and 
that the provision for the payment of rent 
annuslly could not be split up. 

12. Chunilal v. Chunilal, AIR 1923 
Lah 659 lays down the prinċiple as stated 
in Dixon v, Bradford ahd Dt. Railway Ser- 
vants Coal Supply Society, 1904-1 KB 444. 

13. In Baidyanath v. Onkarmal, 
AIR 1938 Cal 656, which dealt wiih a spe- 
cific agreement pertaining to tenancy in 
that case, it was held that the cnly way 
by which either party could determine 
the tenancy was by observing the provi- 
sions of Section 106 and that in that case 
the lease was not terminated by the notice. 

14., The next case cited is U. A. 
Mig, Co. v. Motilal Bombay Mills, AIR 
1943 Bom 306, wherein a Bench of the 
Bombay High Court has held that a pro~ 
vision in an agreement of tenancy to the 
effect that either side will give one clear 
month’s notice to determine the tenancy 
does not affect the rule that the notice 
must expire with the expiration of the 
tenancy. Thus, this decision also follows 
the decision in Dixon v. Bradford and 
Dt. Railway Servants Coal Supply Society, 
1904-1 KB 444, 

15. To the same effect is the deci- 
sion in Mukanchand v, Gulabchand, AIR 
1950 Ajmer 79, wherein the Ajmer High 
Court held— >. 

“Though the special contract as to 
notice abrogated the Ist rule in Sec. 106 
regarding 15 days’ notice still the notice 
had to comply with the second mule in 
that section and was invalid as it did not 
expire on the last date of a month of the 
tenancy.” 
Sri T. V. Subramaniam, ‘to support his 
contention that the notice given under Ex. 
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A-2, need not conform to the, require- 
ments of Section 106 in. view of Ex. A-1, 
cited: number of decisions, The first deci- 
sion cited by him is. Doe D Lucy Mary 
King v. Grafton, (1852) 88 RR 678. In that 
decision, dealing with the agreement 
entered into between the parties in that 
particular case, it was held that the ten- 
ancy cannot be construed as a yearly ten- 
ancy and the six months’ notice to quit 
mentioned in the agreement need not end 
with the year of tenancy. As such the 
Queen’s Bench held that the notice to quit 
was a valid one. 

16. The next case cited by Sri 
Subramaniam is Arunachala .Naicker v. 
Ghulam Md. Saheb, 1950-2 Mad LJ 535 -= 
(AIR 1951 Mad 408). In that decision, a 
Bench: of this court, interpreting the con- 
tract entered into between the parties for 
determining the tenancy, stated— 

“It seems to us that when there is a 
contract governing the question of notice, 
we must read that contract in a reasonable 
way to ascertain what the parties intended 
by way of notice and not try to read into 
the contract some term that would have to 
be implied only if there were no contract. 
It.seems to us reasonable to conclude from 
the passage set out in the opening para- 
graph. that not merely did. the parties in- 
tend that the period of notice should be 
one month, but also that the one month’s 
notice should be given at any time.” 

The relevant portion of the contract which 
was the subject-matter of interpretation 
in the above decision read as follows:— 

"Besides this, if you, after the said 

stipulated period, send me a notice giving 
ome month’s: time I shall vacate the said 
land and deliver to you possession there- 
of.” 
Thus, it is clear that the terms of the con- 
tract considered in the abovesaid Bench 
decision are analogous to the contract 
under Ex. A-1 in the case before us, 

17. At this stage, Sri Srinivasan 
confronted the other side with the Bench 
decision in Beevi Umma v. Allath Shamu 
Menon, 3 Mad LW 189 = (AIR 1917 Mad 
141) wherein it has been stated that the 
notice must end the tenancy with the 
month of tenancy. But in Beevi Umma v. 
Allath Shamu Menon, 3 Mad LW 189 = 
(AIR 1917 Mad 141) the words which came 
up for discussion were ‘on demand’. In 
those circumstances, the court held that 
fhe demand must be in conformity with 
Section 106, Transfer of Property Act. I 
do not find any conflict of ruling in the 
above two decisions, 
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18. .-Sri.T. V. Subramaniam also 
cited the decision in Kelu v, Ammad. Kutti, 
1910 Mad WN 794. There, a Bench of this 
court held that where the lease deed con- 
tained an express. stipulation to surrender 
on demand, there is.a contract to the con- 
trary within the meaning of Section 106, 
Transfer of Property Act and that no no- 
tice to quit is necessary. 

19. In Moosa Kutti v. Thekke, 
AIR 1928 Mad 687, also, a Bench of this 
Court held that if according to the terms 
of the lease the tenant is not entitled to 
notice, it cannot be said that the cause of 
action does not arise till the period given 
in the notice to quit expires. Notice to quit 
is only one of the modes in which a ten- 
ancy could be determined, Section 106 
only recognises two -kinds of tenancies, 
one yearly tenancy and the other monthly 
tenancy. There are cases which- do not 
come within the ambit of Section 106 and 
they are governed by the terms of the 
contract of tenancy. It is only in cases 
where there is no contract as to notice 
that the provisions of Section 106 would 
be applicable; but where there is a con- 
tract as to giving notice or waiving notice 
the parties are governed by the terms of 
the contract and the law enacted in Sec- 
tion 106, Transfer of Property Act, can- 
not apply. Where the contract was that the 
tenant should surrender the property 
whenever required, the provisions as to 
notice in Section 106 cannot apply to it. 


20. In Madhavarao v. Bhagwan- 
das, AIR 1961 Madh Pra 138, the Madhya 
Pradesh High Court held— 


“When there is an agreement as to 

the period of notice, it is a contract to the 
contrary for all purposes of Section 106. 
The second provision requiring the notice 
to expire with the end of a tenancy month 
is concomitant part of the requirement 
and forms an indivisible condition.” 
Sri Subramaniam also cited the decision 
in C. E. Treasurer v., S, F. B Tyabji, AIR 
1948 Bom 349, wherein a Bench of the 
Court categorically held 
that in the case of a lease, the privity of 
contract is between the lessor and the 
lessee, and not the lessor and the assignee 
from the lessee, and as such there is no 
need to give notice either as per Section 
106 or according to the agreement, to the 
assignee of the lessee, 


21. From the above discussion it is 
clear that, as has been held in Arunachala 
Naicker v, Ghulam Md. Sahib, 1950-2 Mad 
LJ 535 = (AIR 1951 Mad 408) that if there 
is a contract, the intention of the parties 
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* thas to be ascertained in applying Section 
106, Transfer of Property Act. As far as 
the present case is concerned, Ex, A-1, is 
a ‘contract to the contrary’ in relation to 
the provisions of Section 106. From the 
said contract, it is clear that the parties 
intended that the period of notice should 
be one month and that a month’s notice 
should be given at any time irrespective 
of the expiration of a month of the ten- 
ancy. In my view also, the second provi- 
sion requiring the notice to expire with 
the end of a tenancy month is comcomit- 
ant part of the requirement and forms an 
indivisible condition. 

22. The contention of Sri Sriniva- 
san as to want of discussion by the lower 
appellate court regarding facts, assumes 
little importance, inasmuch as I have dis- 
cussed the necessary facts in detail in se- 
cond appeal, 

23. I do not also think there is any 
substance in the argument that the suit 
has to fail for misjoinder of parties and 
causes of action. The plaintiff has correct- 
ly given notice to the first defendant who 
is the lessee under him and there is no 
need to give notice to the assignee of the 
lessee. This apart, nobody is prejudiced by 
adding the assignee who claims that he is 
in possession by virtue of the assigmment 
made by the lessee, 

24, In these circumstances, the se- 
cond appeal is dismissed. No costs. No 
leave. i 

| Appeal dismissed. 
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Bhagavathy Pillai and amother, Ap- 
pellants v.-Savarimuthu and another Res- 
pondents, 

"Second Appeal No. 70 of- 1972. D/- 
4-4-1975." 

(A) Limitation Act (1963), Art. €5 and 
S. 27 — Adverse possession — Suit for 
possession based on title — Burden of 
proof is on the defendant who claims the 
right to property by way of advers2 pos- 
session, 

Art. 65 relates to suits for poss=ssion 
based on title. In such a case period of 
limitation is 12 years when the possession 
of the defendant became adverse io the 
plaintiff. If in a suit falling under Art. 65, 


*(Against decree of Sub. J., Nagarcoil, in 
A. S. No, 151 of 1970.) | 
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the defendant wants to defeat rights of 
the plaintiff, he has to establish his ad- 
verse possession for a period of 12 years 
which has the effect of extinguishing the 
title of the owner by operation of S. 27 of 
the Act. If he fails to do so then the plain- 
tiff cannot be non-suited merely because 
he was not able to prove possession with- 
in 12 years. (Para 10) 
In the case of a suit for possession 
based on title the plaintiff has no longer 
to prove that he was in possession of the 
property for a period of 12 years, It is for 
the defendant to establish that his posses- 
sion has been adverse for the requisite 
period of 12 years. In the instant case as 
the defendants have not established their 
case of adverse possession, the plaintiffs 
having proved title to the property are 
entitled to the possession thereof, so long 
as the defence has not established the plea 
of adverse possession, AIR 1957 Mad 186 
and AIR 1938 Mad 415, Distinguished. 
(Paras 14, 16) 
(B) Civil P. C. (1908), S. 100 — Second 
appeal — Finding of facts by the Lower 
Appellate Court— Finding based on wrong 
application of the principle of burden of 
proof is not binding. (Para 15) 
Cases Referred: Chronological Paras 
AIR 1957 Mad 186 = (1956) 2 Mad LJ 578 
13 
AIR 1938 Mad 415 = (1938) 1 Mad LJ 113 
li 


JUDGMENT :— The plaintiffs are the 
appellants, They instituted a suit against 
the defendants for eviction and for remo- 
val of buildings and delivery of vacant 
possession of the property and for costs. 
The plaintiffs belong to a tarwad, which 
became divided on 2-8-1907, under which 
the Karnavan and Velayudhan WNaraya- 
nan got the entire property. The branch 
of the plaintiffs, who were the Seshakars 
of the said Velayudhan Narayanan, divid- 
ed the property in 1926, The property de- 
volved on the first plaintiff and her mother - 
and on the death of her mother, the first 
plaintiff became entitled to the property. 
There was a partition between the first 
plaintiff and her children on 17-12-1953 
and in the said partition the property set 
out in the schedule, comprising about 8 
cents, fell to the share of the plaintiffs. 
Having traced in this manner the title to 
the said property in the aforesaid manner 
the plaintiffs alleged that the defendants 
had put up small buildings with the per- 
mission of the karnavan and that they had 
to be removed and the site restored to the 
plaintiffs. The property is comprised in 
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S. No, 6610 and the total area is 83 cents. 
The entire area is said to be a garden, in 
a portion of which viz. 8 cents therein 
some buildings have been put up by the 
defendants. 


2. Defendants 1 and 2 filed a writ- 
ten statement, in which they have stated 
that S. No. 6610 became their property 
prior to M.E. 1020 corresponding roughly 
to 1845, According to them their ancestors 
were in possession. Even so the basis that 
the plaintiffs had any right to the pro- 
perty, their case was that the plaintiffs 
had lost their title prior to 1120 M. E. cor- 
responding to approximately 1945. They, 
therefore, contended that the suit was 
barred by limitation. They challenged 
also the rights of the plaintiffs to effect 
a division of the said property. It was 
alleged by them that the property had 
been allotted to the branch of one Govin- 
dan Udayan. Defendants 3 to 8 are the 
sons of defendants 1 and 2, Defendants 9 
to 13 were tenants at will of defendants 
1 and 2. Thus, the written statement of 
the defendants 1 and 2 is practically the 
foundation on which the whole defence is 
rested. 

3. The trial court examined the 
title of the plaintiffs to the property in 
the light of the exhibits filed by the plain- 
tiffs and the defendants. Ex. B-1 is a deed 
of partition in the family of one Govindan 
Udayan in which S, No. 6610 was the sub- 
ject of division. The division was follow- 
ed up by a further division in Ex. B-2 and 
also Ex. B-3, However, by a document, 
which was marked as Ex. A-5, there was 
a release by one Lakshmi Parvathi Pillai, 
of the branch of Govindan Udayan in fav- 
our of plaintiffs 1 and 2. This document is 
dated 20-3-1928. Based on this exhibit 
and also on the other materials referred 
to by the learned trial Judge, he came to 
the conclusion that the plaintiffs had title 
to the suit property, It was pointed out 
that the defendants had not traced any 
title from the family of Govindan Uda- 
yan so that Ex, A-5 could be attacked as 
being collusive. 


4. The learned Judge thereafter 
went into the question as to whether the 
defendants or their predecessors-in-title 
were .in possession of the property right 
from M. E. 1020. On this aspect, he point- 
ed out that defendants 1 and 2 had not 
stated as to how they got the property 
prior to 1020. He then referred to the evi- 
dence of the second defendant as D.W. 3 
in which it was stated that the suit pro- 
perty was in the possession of the defen- 
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dants under an othi and kuzhikanom right 
of the year 1020 M. E. No particulars of 
the othi deed of 1020 were forthcoming 
and D.W. 3 had clearly admitted that he 
did not know whether his father had 
given evidence before the Settlement Au- 
thorities claiming title or possession in 
respect of the suit property under any 
mortgage deed. 


5. This mortgage deed was refer- 
red to as Vellala document or a document 
in palmyrah leaves. Having found that 
there was no title in the defendants to 
the suit property, the learned Judge held 
that they were only tenants at will, The 
learned Judge referred to the fact that 
there was no direct evidence in support of 
the plaintiffs’ claim that there was, in fav- 
our of the defendants, a kuppakacha 
grant, which means that the tenant is per- 
mitted to be in the property subject to his 
gathering of the coconut leaves and sur- 
rendering them to the landlord, The learn- 
ed Judge held that there was no question 
of adverse possession, as the possession of 
the defendants was permissive in charac- 
ter. He, therefore, decreed the suit, 


6. The first two defendants filed 
an appeal. The learned Subordinate Judge, 
Nagarcoil, after referring to Exs. A-1 to 
A-5 and A-23 held, agreeing with the 
trial court, that the plaintiffs had got title 
to the suit property. The learned Judge 
thereafter examined the question of the 
loss of the plaintiffs’ title by adverse pos- 
session. He pointed out that as admit- 
tedly the defendants were in posses- 
sion of the disputed property, the bur- 
den lay heavily on the plaintiffs to prove 
their case, According to him, the claim 
set up by the plaintiffs in the plaint was 
vague in character and the evidence of 
permissive possession has mot also ‘been 
established, In view of the vague allega- 
tions made in the plaint, of the failure to 
prove permission and of the possession of 
the defendants from the year 1087 M. E., 
he held that the suit was barred by limi- 
tation. In the result, the judgment and 
decree of the lower court were set aside. 


7. On behalf of the plaintiffs-ap- 
pellants, the submission was that in view 
of the concurrent finding of ‘both the 
courts below on the question of title, the 
only point that could arise for examina- 
tion by the learned Subordinate Judge 
was whether the defendants had proved 
their title by adverse possession over the 
requisite period, It was submitted that the 
defendants did mot at all set up any con- 
Sistent case as to how they came into the 
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property and when possession became ad- 
verse, The learned counsel urged that in 
the written statement there was no plea 
of any title based on an alleged usufruc- 
tuary mortgage, which was trotted out 
only during the oral evidence of the de- 
fendants’ witnesses and that D.W. 3 had 
gone, in contradiction of.this, even to the 
extent of alleging a purchase by his 
grandmother of the suit property in the 
year 1018, which case had not been put 
forward in the written statement. Coun- 
sel referred to the admission in the evi- 
dence ofthe defence witnesses that tax 
had been paid to jenmi thereby admitting 
the plaintiffs’ title to the suit property. It 
was pointed out that there was no ques- 
tion of any adverse possession on the facts 
herein and that the burden had been 
wrongly laid on the plaintiffs by the 
lower appellate court. 


8. For the respondent {defen- 
dants) the submission was that the plain- 
tiffs had to show that they were in posses- 
sion of the suit property within a period 
of 12 years prior to the suit and that this 
had not been established. It was argued 
that even on the basis of the plairt and 
the evidence of the plaintiffs, the pro- 
perty had been in the possession of the 
defendants for a long period, so that there 
was dispossession even as early as 1087 
M. E. It would, therefore, follow, accord- 
ing to the learned counsel for the respon- 
dents, that the suit was hopelessly barred 
by time, so that it was rightly dismissed 
by the lower appellate court. Counsel also 
argued: that the real question in the pre- 
sent suit was only whether the plaintiffs 
had proved any permissive possession in 
the hands of the defendants and taat the 
question of permission is a questior of fact 
on which the appreciation of the evidence 
by the lower appellate court could not be 
disturbed in a second appeal. 


9, The suit itself was filed in the 
year 1967 after the Limitation Act of 
1963 came into force. This Act has made 
certain changes in the law of limitation, 
which it is necessary to notice at this 
stage, Under the Limitation Act, 1963, 
Arts. 64 and 65 correspond to Arts, 142 
and 144 of the Limitation Act of 1908. 
Art. 142 dealt with the suit for possession 
of immovable property, when the plaintiff, 
while in possession of the property, had 
been dispossessed, or had discontinued the 
possession. In such a case the period of 
limitation was 12 years from the date of 
the dispossession or discontinuance. Art. 
144 related to suits for possession of im- 
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movable property or any interest therein 
not specifically provided for in the sche- 
dule to the Act of 1908. The period of 
limitation was 12 years from the date 
when the possession of the defendant be- 
came adverse to the plaintiff. It may be 
seen that Art. 144 was in the nature of a 
residuary article, which would come in 
for application only if there was no other 
specific provision in the other Articles of 
that Act, In other words, if in a given 
situation Art. 142 could apply, then the 
residuary Article 144 would be ruled 
out of the application, 


10. Arts. 142 and 144 gave rise to 
a good deal of confusion with respect to 
suits for possession by owners of property. 
The law as it stood appeared to favour a 
trespasser as against an owmer, because 
the decision had held that in an ejectment 
action by the owner of the property it 
was not sufficient for him to establish his 
title, but he had also to go further and 
establish that he was in possession of the 
property within 12 years before the date 
of the institution of the suit. In-order to 
redress this anomaly, Arts. 64 and 65 were 
suitably altered. Art. 64 deals with suits 
based on possession and not on title, In 
such a case the plaintiff, who while in 
possession had been dispossessed, could 
file a suit within a period of 12 years from 
the date of dispossession. For the purpose 
of Art. 64 there is no question of proving 
any title. Art. 65 relates to suits for pos- 
session based on title. In such a case the 
period of limitation is 12 years when the 
possession of the defendant became ad- 
verse to the plaintiff. If in a suit falling 
under Art. 65, the defendant wants to 
defeat the rights of the plaintiff, he has 
to establish his adverse possession for a 
period of 12 years, which has the effect of 
extinguishing the title of the owner by 
the operation of Section 27 of the present 
Act, If he fails to do so, then the plain- 
tiff cannot be non-suited merely because 
he was not able to prove possession within 
12 years. 


11. The learned counsel for the 
respondents was aware of the change in 
the legal position emerging from the Act 
of 1963. His endeavour was, therefore, to 
show that the plaintiffs had lost their right 
to the property at the time when the new 
Act came into force and that the new Li~ 
mitation Act did not revive any right, 
which had already been extinguished 
when it came into force. It is in this con- 
text that the learned counsel drew my 
attention to a decision of a Bench of this 
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court in Alam Khan Sahib v. A. L, M. 
Karuppanasami Nadan, . AIR 1938 -Mad 
415. The principle of this decision has 
been set out in the headnote as follows— 


“Where in a suit for ejectment, the 
plaintiff sets up in his plaint the case that 
the defendant is his tenant, it is tanta- 
mount to saying that the defendant, when 
he repudiated his title as landlord, dispos- 
sessed him, so that there is in effect an as- 
sertion of possession amd dispossession 
precisely what is. contemplated under 
Art, 142. The mere fact that the recital in 
the plaint is false and the plaintiff was 
never in possession, but on the contrary 
strangers were in possession is not suffi- 
cient to attract Art. 144, for it might mean 
that there was independent trespass not 
connected as of right.” 


In order that this decision may apply, it 
is necessary that there should have been 
a repudiation of the title of the landlord 
by the tenant 12 years prior to coming 
into force of the Act of 1963 on 1-1-1964. 
In other words, there should have been a 
denial of the right of the landlord prior to 
1-1-1952, Counsel was not in a position to 
place before me anything to show that 
there was any repudiation of the title of 
the landlord prior to 1-1-1952 in the pre- 
sent case. Thus, there is nothing in this 
decision, which supports the case of the 
respondents before me. 
12. As the present suit has ‘been 
filed after the coming into force of the 
Limitation Act of 1963, the onus is clearly 
on the defendants to show that possession 
was adverse to the plaintiffs for a statu- 
tory period of 12 years. There is no evi- 
dence on record to show when the posses- 
sion of the respondents became adverse to 
the plaintiff. The case of the respondents 
has been somewhat shifting and ambula- 
tory, Initially the case set up in the writ- 
ten statement was based on title. This 
case has been found against by 
both the courts below. In the 
oral evidence there are two con- 
tradictory stands, viz. (1) of a usufruc- 
tuary mortgage and (2) of a purchase. For 
neither of these two stands is any evi- 
dence placed before the court. The defen- 
dants would be in possession of the docu- 
mentary evidence either to support the 
case of the usufructuary mortgage or that 
. of purchase. The defendants have not 
placed any material on this point. Thus, 
the case of title set up in the written state- 
ment has been found against, The case of 
usufructuary mortgage or purchase, even 
assuming one has to go into it when the 
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plea has not been taken in : the written 
statement, has not also been established: 
z EEN ae te eg ; ae 

„13. ° The learned counsel for the 
respondents drew my attention to a deci- 
sion of Rajagopala Aiyangar J. (as he then 
was) in Govindaraj v. Kandasami Goun- 
der, AIR 1957 Mad 186. It was held there- 
in that the plaintiff could not be allowed 
to abandon his own case, adopt that of 
the defendants and claim relief on that 
footing. I am unable to see how this case 
has any application to the facts here. The 
plaintiffs in the present case are not seek~ 
ing to abandon their case of title, which 
is set out in the plaint, They are not try- 
ing to take advantage of a plea taken ‘by 
the defendants in the written statement. 
In fact, the plea taken in, the written 
statement is. completely contrary to the 
case of the plaintiffs throughout and the 
plaintiffs do not claim any relief based on 
any plea in the written statement as such. 
This decision is, therefore, of no assistance 
to the question before me. 


14. As already indicated, the con- 
tention of the learned counsel for the res- 
pondents is that the title of the plaintiffs 
was lost by adverse possession over the 
statutory period prior to the Limitation 
Act, 1963 coming into force. On this as- 
pect, I have already indicated, there is no 
evidence placed by the respondents. ‘The 
learned counsel for the respondents con- 
tended that the burden of proving ad- 
verse possession cannot be thrown on the 
respondents. The present suit having been 
filed after the Limitation Act, 1963, came 
into force, the law enacted therein would 
apply to suits filed thereafter. In the case 
of a suit for possession based on title, the 
plaintiff has no longer to prove that he 
was in possession of the property for a 
period of 12 years, It is for the defendants 
now to establish that their possession 
has been adverse for the requisite period 
of 12 years. This has not been done in the 
present case. Im fact, learned counsel for 
the respondents is seeking to rely on the 
evidence of P.W, 1 in which he had stated 
that the ancestor of defendants 1 to 8 was 
one Maria Arulappan, who happened to 
live in the suit property as a Kuppa Kacha 
Kuzhi Kidappu Karan and that he came 
there under the permission of Velayudhan 
Narayanan in the year 1087 M. E., which 
corresponds to 1912. The defendants can- 
not seek to rely on one part of the evi- 
dence of P.W. 1, viz. of possession from 
1087 M.E, and reject the other part viz. of 
permission. If P.W. 1’s evidence as regards 
the starting point of the possession of the 
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defendants’ ancestors of the year 1087 is 
to be relied on by him, then he cannot 
turn round and say that at the said start- 
ing point, possession was not permissive 
and, therefore, adverse. Even the case set 
up by the respondents’ counsel before me 
of adverse possession, which was not in 
fact taken in the written statement, can- 
not thus be accepted. 


15. The question that now re- 
mains is whether the finding of the lower 
appellate court that the plaintiffs have not 
proved permissive possession is binding on 
me. When the finding is based on a wrong 
application of the principle of burd2n of 
proof, then the finding cannot be said to 
be binding. In the present case, as [ have 
already pointed out, it is for the defen- 
dants to establish that they had perfected 
title by adverse possession. The learned 
Subordinate Judge has not chosen to refer 
to any evidence on the defendants side 
lon the question as to whether th:s plea 
has been established or not. In these cir- 
cumstances, it is clear that the finding of 
the lower appellate court is not bincing on 
me. 


16. For the above reasons, I hold 
that the defendants have not established 
their case of adverse possession, that the 
plaintiffs having proved title to the pro- 
perty are entitled to the possession there- 
of, so long as the defence has not estab- 
lished the plea of adverse possession and 


that the judgment and the decree of the- 


trial court has thus to be restored, I di- 
rect accordingly. 


17. The second appeal is allowed 


with costs. ; 
Appeal alowed. 
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C. Ramakrishnan and others, Appel- 
lants v, Corporation of Madras, Respon- 
dent. ) 

Appeals Nos, 122 and 123 of 1971, D/- 
2.7-2-1975.* 

(A) Madras City Municipal Cor- 
poration Act (4 of 1919), S. 105 (2) and (3) 
(a) — Notice of vacancy and claim for 
vacancy remission in the same notice not 
invalid. 

#(Case referred by Ismail J. on 16~1-1975.) 
E a nee ee eee eS: 
LS/AT/E636/75/MVJ 


C. Ramakrishnan v. 


A.I. R. 


The serving of a consolidated notice 
containing the information as to vacancy 
and unletting coupling it with the claim 
for remission would subserve the sub- 
stance of the requirements of S. 105 and 
would not in any way be a departure from 
it, As in all cases the substance of the en- 
actment has to prevail over the form, 
notice under S. 105 (3) (a) and the claim 
under S. 105 (2) could be made in one 
notice and the inclusion of the claim for 
remission in the notice informing the au- 
thority about the vacancy cannot be equit- 
ably, justifiably or even legally be said to 
be mon-compliance with the substance of 
the relevant requirements under S, 105. 


Madras Corporation 


(Para 14) 
When the statute itself provides that 
the non-issue of notices contemplated 


under S, 105 can be condoned at the dis- 
cretion of the Commissioner, then obvi- 
ously the provision as to delivery of notice 
contemplated under S, 105 (3) (a) is one 
which is capable of being liberally con- 
strued. The main intendment of the sub- 
clause (3) (a) (ii) of Sec. 105 is that the 
taxing authority should be put on notice 
promptly about the vacancy and unletting 
or the prospective vacancy and that there 
should be a claim for vacancy remission 
as prescribed by the Act. The word “previ- 
ously” appearing in sub-clause (3) (a) of 
S. 105 of the Act canmot be subject to a 
rigid interpretation. Taking the above 
relevant sub-clauses of S, 105 together, 
both the information as to vacancy and 
unletting, as also the claim for remission 
under sub-clause (1) of S. 105 being inte- 
grated one with the other, can be consoli- 
dated in one notice, as the purpose of the 
provisions is not lost by such a process, It 
cannot be said that the delivery of notice 
regarding vacamcy should precede a claim 
for vacancy remission. The word “previ- 
ously” used in sub-clause (3) (a) of S. 105 
can serve only one public purpose. It is 
obviously intended to put the taxing au- 
thorities on notice of such vacancy or pro- 
spective vacancy and alert them to make 
such investigations as they may be in- 
clined to make to test the truthfulness or 
correctness of such information. If a notice 
is cumulative in the sense that it is not 
only informative of the vacancy but also 
of the claim for remission in consequence 
ther2of, no prejudice is caused to the 
taxing authority, Viewed in this light, the 
delivery of a consolidated notice contain- 
ing information about the vacancy and 
coupling it with a claim for remission 
would not, be a non-compliance with. the 
provisions of S. 105 of the Act, and much 
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plaintiffs and defendant No. 9. 
appears from the evidence of D. 
that prior to 1941 this house was in a 
session of Ramkumar, I am also prepar- 
ed to accept the contention of the appel- 
lants that the evidence of P. W. 1 to the 
effect that he was born in the disputed 
house and to the effect that the family of 
the plaintiffs and defendant No. 9 were 
living in the disputed house till 1941 
when they shifted to Kuchinda is not 
worthy of any credit, particularly in the 
face of the evidence of P. W. 1 himself 
that his ancestors came to Richins be- 
fore his birth, built dwelling-hcuses and 
started their business there, In spite of 
this, I do not agree with the contention of 
the appellants that merely because there 
is no reliable evidence of the suit house 
being used for residential purposes by the 
family of the plaintiffs and defendant No. 
9 within a period of thirty years or more, 
it would follow that the plaintiffs would 
not be entitled to the relief under Section 
4 oe ue Partition Act. 
xx 


It a 
W. 


XX 
Para 8: 


The correct position of law which ap- 
pears to me js that it is the ownership of 
the dwelling-house and not its occupation 
which brings into operation Section 4 of 
the Partition Act. It is not necessary that 
the members of an undivided family 
should constantly reside in the house. 
There can be no dispute, . so far as the 
facts of the present case are concerned, 
that the house in question is a dwelling- 
house. This is borne out by the evidence 
of D. W. 2. Defendant No. 1 examined as 
D. W. 3 admits that the defendants are 
living in the suit house since 1939 or 
1940. Defendant No. 9 examined as 
D. W. 2 says as follows: ‘I got the nor- 
thern part adjacent to the house of Dwa- 
rikanath Jagannath consisting of 3 rooms 
including shop room. Ramgopal got 4 
rooms including kitchen. Each of us got 
separate living rooms en bloc but the 
shop room and the bari could not be so 
allotted and were divided’.”’ 


The evidence of plaintiff No. 1 (b) exa- 
mined as P. W, 1 is also to the same effect. 
Therefore, I hold that the house in ques- 
tion is a dwelling-house. Further, the 
evidence of D. W. 2 discloses that his mar- 
Yiage was performed in the suit house. 
This indicates that the suit house was for 
sometime according to the requirements 
of the family used for residential purpo- 
ses. This coupled with the assertion made 
in Ext. 3 saying that the house is re- 
quired for residential purposes and the 
averment in the plaint (Ext. B) that the 
house is needed for personal use clearly 
establishes that the family has not aban- 
doned the idea of using the house for 
dwelling purposes,” 

We would examine the correctness of 
this conclusion with reference to the evi- 
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dence on record. Before doing so we 
would clarify the correct legal position. 


10. The expression “dwelling- 
house” is a single word and has not been . 
defined in the Act. There is a well mark- 
ed distinction between the words “house” 
and “dwelling-house”. The meaning of 
the word “dwelling-house” as given in the 
Chambers’s Twentieth Century Dictionary 
is “a house used as a dwelling, in dis- 
tinction from a place of business or other 
building”. Thus every house is not a 
dwelling-house, though one can dwell in 
every house whether comfortable or not. 
Legislature is careful enough to confine 
the rights under Section 4 (1) of the Act 
only to a dwelling-house and has not ex- 
tended it to every house. Thus only on 
the basis of ownership of a house Section 
4 (1) of the Act cannot be invoked unless 
it is proved to be a dwelling-house. With- 
out the family having the ownership in a 
house question of partition thereof does 
not arise. But mere ownership is not 
enough, It would be in respect of a dwel- 
ling-house. In the ultimate analysis the 
test would be whether the house is a 
dwelling-house and for this purpose mere 
ownership would afford no guide. The ob- 
ject of the section is not to allow stran- 
gers to get into a dwelling-house so as to 
affect the privacy of the family members. 
There can be no objection to the entry of 
strangers into other houses. 


11. What then is the test of a 
dwelling-house ? 


If in fact a house is used for residen- 
tial purposes by the members of the fa- 
mily then it can be decisively termed as 
a dwelling- house, A dwelling-house may 
be tenanted in certain circumstances. For 
instance, two brothers who are Govern- 
ment servants were residing in a dwel- 
ling~house at Cuttack, One was transfer- 
red to Sambalpur and the other to Bolan- 
gir. They shifted with their family mem- 
bers and tenanted the house to have rent, 
not to keep it vacant and to avoid incur- 
ring expenditure over the protection of 
the house. They did not abandon the idea 
of occupying it as a residential house as 
and when necessary, Despite the fact 
that the house is tenanted, it does not 
cease to be a dwelling-house. 


Similarly a part of the residential 
house may be tenanted for convenience. 
Take a case where there are only two 
brothers but their dwelling- house contains 
16 living-rooms. If it is not convenient 
for the family members to occupy the 
entire house or if they want to augment 
their family income it is open to them to 
tenant a portion of the house, Despite it, 
the entire house would be treated as a 
dwelling-house (See ILR (1956) Cuttack 8 
=(AIR 1956 Orissa 56) Sushila Baral v. 
John Bunyan Baral) ), 
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Where. however, a house is used or is 
intended to be used not for residential pur- 
poses but for letting out, business, indus- 
trial or other purposes. it is not a dwel- 
ling-house. Take for instance, certain 
houses are constructed by the members 
of the family for being used as shop- 
rooms or for being ienanted to others. 
Those houses are not dwelling houses even 
though one can dwell therein comfort- 
ably. 

It is unnecessary to multiply illus- 
trations. Whether a house is a dwelling- 
house or not is to be determined with re- 
ference to the facts and circumstances of 
each case. The test which is, however, 
essential is that the house must hav2 been 
meant for residential purposes though 
temporarily it might be used for other 
purposes according to the exigency of ecir- 
cumstances. 


The aforesaid legal propositions for- 
mulated by us were presented to the 
learned counsel for both the parties dur- 
ing the hearing. They accepted them as 
representing the correct law. We. there- 
fore do not propose to burden this judg- 
ment with several authorities cited to us. 

12. We would now examine the 
facts of this case in the light of the law 
laid down. We may indicate that sitting 
in appeal over the judgment of a single 
Judge in a First Appeal we are competent 
to fully go into the questions of fact and 
law (See 1973 (1) Cut WR 809 = (ATR 
1974 Orissa 120), Jagabandhu Senapati 
v. Bhagu Senapati). - 

13. On the question whether the 
disputed house is a dwelling-house or not, 


the material oral evidence may be 
noticed, f 

P. W. 1 is one of the substituted 
plaintiffs. He is 42 years old. He depos- 
ed thus:— 


“Examination in chief 

Til] 1941 we lived in the suit house at 
Jharsuguda and then shifted to Auchin- 
da. Till the partition in 1937 defendant 
No. 9 stayed with us in the suit house, but 
thereafter he used to visit us. We had 
business at Jharsuguda and Kuchinda. 
We never abandoned che idea 
ch is our 


smeorreea rn tne 


ancestral house 
father. l 
Cross-examination 


We originally belonged ta Jholri 
in Punjab. 


they came, 
at Kuchinda and started business. I can- 
not say in which year the land where the 
suit house stands was acquired or when 
the house was built. We have scme hou- 
ses at Bamra station. .........00. I was not 
educated in any school at Jharsuguda. I 
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read English in Kuchinda School in 1937 
and 1938. My mother was at thai time at 
Jharsuguda. Since 1941 we have no busi- 
ness at Jharsuguda, I cannot say when 
we shifted to Jharsuguda but it was be- 
fore my birth. d was born at Jharsuguda. 


It would thus appear from the evi- 

dence of P. W, 1 that his grandfather 
came from Punjab and resided in Kuchin- 
da after constructing dwelling-houses 
there. They had also their business at 
Kuchinda, He had no idea of the year 
when the land on which the suit house 
stands was acquired or when the suit 
house was constructed. The learned 
single Judge rightly discarded his state- 
ment as establishing that the disputed 
oop was a dwelling-house pf the femi- 
y. 
P. W. 2 went a step further in stał- 
ing that P. W. 1 was reading with him in 
the Marwari School at Jharsuguda though 
P. W. 1 himself denied it. P. W. 2 throws 
no light on the question in issue. He is 
also 42 years old. 

It appears from the evidence of D. 
W. 1 that before the house was tenanted 
to defendants 1 to 8 one Ramkumar was 
living in the suit house, He hes not en- 
tered the suit house at any time. Not 
much reliance can be placed on his evi- 
dence to prove whether the suit house 
was a dwelling-house. 

D. W. 2 (defendant No. 9) is 52 years 
old. He made the following material 
statements:— 

“Examination-in-chief: 

We originally belong to Rohtak Dist- 
rict in Punjab and we have a house there. 
Our family came here at about the year 
1900 and stayed at Kuchinda where they 
acquired lands and built house and set- 
ted. .........00- The suit house was built at 
Tharsuguda for business. 

Cross-examination: 

I cannot say when the suit house was 
built, but it was when I was a small boy. 
The land was acquired 30 or 40 years 
‘back. I cannot deny the suggestion that 
P. W. 1 was born at Jharsuguda, He 
might have been born there or at Ku- 
chinda. I married at Jharsuguda about 
30 years back in the suit house. We stay- 
ed there for a month for the purpose of 
marriage. I cannot say why marriage 
was not performed at Kuchinda. The 
house was not let out then. We had a 
shop at Jharsuguda and my father used 
to go there for business whenever neces- 
sary.” 

The evidence of D. W. 2 clearly esta- 
blishes that the disputed house was not 
constructed for being used as a residen- 
tial house and was not in fact being used 
as a residential house, It was constructed 
for the purpose of doing ‘business and 
Sitaram used to go to Jharsuguda from 
Kuchinda for business. He does not know 
where P, W. 1 was born. His inability to 
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deny the suggestion that P. W. 1 was born 
at Jharsuguda does not prove that truly 
P. W. 1 was born at Jharsuguda. In the 
next sentence he made it clear that P. W. 
1 might have been born either at Jharsu- 
guda or at Kuchinda, The only material 
evidence which has been used by the 
learned single Judge and which has been 
pressed into service by Mr. Mohanty 1s 
that defendant No. 9 married at Jharsu- 
guda sometime nearabout 1935 in the suit 
house and stayed there for a month for 
the purpose of marriage. This admission 
does not at all establish that the suit 
house was used for residential purpose or 
was meant to be used as such. It merely 
means that at the time of marriage the 
house was lying vacant and after per- 
formance of the marriage therein defen- 
dant No. 9 resided there for a month. The 
learned single Judge acted contrary to 
law in using the statement as leading to 
the conclusion that the suit house was a 
dwelling-house. 

D. W. 3 (defendant No. 1) is 77 years 
old. He is a resident of Jharsuguda. He 
along with defendants 2 to 8 is in occupa- 
tion of the disputed house from 1941 till 
today. He stated thus: 

“Examination in chief 

We are living in the suit house since 
1939 or 1940. We took it on lease from 
Ramgopal and occupied it. Before our 
occupation it was vacant for some time 
and before that one Ram Kumar Agar- 
wala was staying in it. Ramgopal, the 
deceased plaintiff. never lived in this 
house, He was living at Kuchinda where 
they have many houses, They have hou- 
ses at Bamra also. 

Cross-examination: 

The suit house was vacant for 5 to 6 
years for our occupation, I cannot say 
who was in occupation of the house be- 
fore Ramkumar. I do not know in what 
circumstances he was in the suit house.” 

The evidence of D. W. 3 establishes 
that the suit house was never used for re- 
sidential purposes before. It was tenanted 
in 1941. It was in occupation of one 
Ramkumar. who is a stranger. Obviously 
he must have occupied the house as a 
tenant and before that the house was for 
some time vacant during which period the 
marriage of P. W. 1 was possibly perform- 
ed therein. 

On the oral evidence on record there 
fs absolutely no material in support of the 
conclusion that the suit house was either 
used or meant to be used for residential 
purposes, It cannot therefore be termed 
as a dwelling-house. 

14, In support of his conclusion 
the learned single Judge used the follow- 
ing statement of D. W. 2:— 

tI got the northern part adjacent to 
house of Dwarikanath Jagannath consist- 
ing of 3 rooms including shop room. Ram- 
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gopal got 4 rooms including’ kitchen. 
Each of us got separate living room en 
bloc but the shop room and the bari 
e not be so allotted and were divid- 
ed. 


This statement purported to speak of 
the partition of the disputed house in 
1950. Admittedly at that time defendants 
1 to 8 were in occupation of the house and 
Ramgopal and defendant No. 9 were not 
in occupation. This statement should not 
have been used in support of the conclu- 
sion that the disputed house is a dwelling- 
house. Similarly the learned single Judge 
used the recital in the notice (Ext. 3) 
dated 5-7-1951 and the statement in the 
plaint (Ext. B) dated 10-9-1958 whereby 
Ramgopal and defendant No. 9 wanted 
defendants Nos. 1 to 8 to vacate the dis- 
puted house for their personal use and 
possession. The statements in these two 
documents do not establish that the suit 
house was a dwelling-house as having 
been used for residential purposes at any 
time earlier or meant to be used for that 
purpose. By the time of the issue of the 
notice defendants 1 to 8 were in occupa- 
tion for about 10 years and by the time 
of the filing of the suit they were in pos- 
session for about 16 years. Even in res- 
pect of a house which is not a dwelling- 
house a notice can easily be given and a 
suit can be filed that it is required for 
residential purpose. Such statements only 
refer to future use of the house for resi- 
dential purposes and not its original or 
past use. These statements should not 
have been used in support of the conclu- 
es that the suit house was a dwelling- 

ouse. 


Thus while we agree with the con- 
clusion of the learned single Judge ex- 
tracted by us with reference to para. T 
of his judgment. we do not agree with 
his observations in para. 8. The ultimate 
conclusion was based on wrong statement 
of law and use of evidence not admissible 
for being used in support of the conclu- 
sion on facts. 


15. On our analysis of the facts 
and law we are satisfied that the disput- 
ed house is not a dwelling-house of Ram- 
gopa] and defendant No. 9 and conse- 
quently Section 4-(1) of the Act has no 
application to this case. 


16. We now proceed to examine 
the second ingredient. that is to say, whe- 
ther the transfer had been effected by a 
member of the undivided family. We 
would first clarify the legal position on 
the point. It has been consistently held 
that the family must be undivided qua the 
dwelling-house (See AIR 1965 Orissa 111, 
Palunj Dei v. Rathi Mallick), Applicabi- 
lity of Section 4 of the Act is not confin- 
ed to a Hindu Mitakshara family. It ex- 
tends to Mahommedan, Christian and 
other families as well. The family mem- 
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bers might have divided their other pro- 
perties by metes and bounds ar there 
might be severance of joint status amongst 
them. The family would still be treated 
as undivided in respect of the dwelling- 
house if the same has not been divided 
amongst them by metes and bounds. 

17. In this case Ramgopal and de- 
fendant No. 9 partitioned all other pro- 
perties long since by metes and bounds. 
If the disputed house js a dwelling-house 
and has not been divided by metes and 
bounds, it would be a dwelling-house be- 
longing to the undivided family. 

As to the question whether the house 
was divided or not, Mr. Chatterjee places 
strong reliance on an agreement dated 
29-9-1950, This agreement purports to 
partition the property into twe equal 
shares. northern portion being allotted to 
defendant No. 9 and southern pertion to 
Rampopal, Signatures of Ramgopal and 
defendant No. 9 on this document have 
been marked as Exts. F and F (1) on the 
admission of P. W. 1. The document was, 
however, not admitted by the learned 
Subordinate Judge and the learned single 
Judge on the ground that it being a docu- 
ment effecting partition is not admissible 
in evidence being unstamped and unre- 
gistered, Mr. Chatterjee contends that the 
partition was effected prior to the exe- 
cution of the agreement and it merely re- 
corded a previous oral partition. The re- 
citals of the document are ambiguous and 
are not very clear. No case was made 
out in the written statement that there 
was a partition first and the agreement 
was executed only to record the terms of 
the partition. In the circumstances we 
agree with the conclusion of the learned 
single Judge on this point. We are of 
opinion that there is no proof of parti- 
tion of the disputed house by metes and 
bounds. 


18. On our conclusion that the dis- 
puted house is not a dwelling-house, the 
plaintiffs are not entitled to invoke Sec- 
tion 4 (1) of the Act to their aid. As the 
house, however, is undivided it must be 
partitioned amongst the plaintiffs and de- 
fendants 1 to 8. A preliminary decree for 
partition is hereby passed. The disputed 
house be divided into two equal shares, 
one of them being allotted to the plain- 
tiffs and the other to defendants 1 to 8, 


19. In the result, the judgments of 
the learned Subordinate Judge and the 
learned single Judge are set aside and the 
appeal is allowed as indicated above. In 
the circumstances parties to bear their 
own costs throughout. 

S. K. RAY, J:— I agree. 


Appeal allowed. 
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AIR 1976 ORISSA 68 
G. K. MISRA. C, J. AND 
P. K. MOHANTI, J. 

Natabar Hati. Petitioner v. Block De- 
velopment Officer, Balikuda and others, 
Opposite Parties. 
mane J. C. No, 1334 of 1975, D/- 1-7- 


(A) Evidence Act (1872), Section 114 
— Presumption about regularity of off- 
cial business — Government 


i l service — 
Resignation cannot be deemed to have 
been accepted verbally. (Para 2) 


(B) Panchayats — Orissa Gram Pan- 
chayats Act (1964), Section 25 (1) (h) — 
Petitioner on appeal reinstated in service 
— He will be deemed to be continuing in 
service though factually he had not re- 
joined his post. (Para 3) 


(C) Panchayats — Orissa Gram Pan- 
chayats Act (1964), Section 32 (1) — Dis- 
qualified candidate — Can challenge elec- 
tion if he has filed nomination, (Para 4) 


Cases Referred: Chronological Paras 
AIR 1972 Orissa 8 = 37 Cut LT 222 2 


C. V. Murty. for Petitioner: R. Mo- 
hanty and Standing Counsel, for Opposite 
Parties. 

G. K. MISRA, C. ¥.:— Petitioner and 
Oppcsite Parties 2 to 5 filed their nomina- 
tion to the office of the Sarpanch of 
Anantpur Grama Panchayat in the Dist- 
rict of Cuttack on 17-3-1975 before the 
Block Development Officer (Opp. Party 
No. 1). The nomination papers were taken 
up for scrutiny. Petitioner raised an objec- 
tion that Opp, Party No. 2 was an Extra 
Departmental Branch Post Master and 
was disqualified for standing as a candi- 
date for Sarpanchship under Section 25 
(1) th) of the Orissa Gram Panchayat 
Act, 1964 {hereinafter to be referred to as 
the “Act’’), Opposite Party No. 2 also took 
an objection that the petitioner was dis- 
qualified under Section 25 (1) (h) of the 
Act. Both the objections were overruled 
and they were allowed to contest. Oppo- 
site Party No. 2 secured the highest vote 
and petitioner came up next to him. 


2. Opposite Party No, 2 admits 
that he was an Extra Departmental 
Branch Post Master. In (1971) 37 Cut LT 
222 = (AIR 1972 Orissa 8), (Nabaghan v. 
Election Officer, Mukundapur Gram Pan- 
chavat) a Bench of this Court held that 
such a post is an office of profit. Oppo- 
site Party No. 2 would, therefore. be dis- 
qualified to stand as a candidate for the 
Sarvanchship if his story that his resig- 
nation was verbally accepted is not enter- 
tained by us. This story of verbal accept~ 
ance is a fantastic theory which can hard- 
ly receive any recognition. In official 
dealings resignations are never verbally 
accepted. We. therefore, do not accept 
the contention of Mr. Mohanty that re- 
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signation of Opposite Party No. 2 was 
verbally accepted, If this theory is dis- 
carded then Opposite Party No. 2 con- 
tinued as an Extra Departmental Branch 
Post Master by the date he filed the no- 
mination. His nomination paper should 
have been rejected by Opposite Party 
No. 1. 

3. Mr. Mohanty in his turn con- 
tends that the petitioner is also disquali- 
fied under Section 25 (1) (i) of the Act by 
the date of the nomination as he was a 
teacher in a recognised school under the 
provisions of the Orissa Education Code. 
To get over this difficulty Mr. Mohanty 
contends that though the appeal of the 
petitioner had been allowed reinstating 
him in service the Secretary of the School 
(Opposite Party No. 2) did not allow him 
to join and as such the petitioner was not 
a teacher by the date of the filing of the 
nomination. Mr. Murty’s contention is 
not acceptable. Once the petitioner’s ap- 
peal was allowed and the D. P. I. gave a 
direction that the petitioner was reinstated 
in service, he shall be deemed to be con- 
tinuing in'service as a teacher. _It is im- 
material whether he factually joined his 
post after the order of reinstatement was 
passed. By the date of the scrutiny the 
petitioner was disqualified to stand as a 
Sarpanch under Section 25 (1) (i) of the 
Act. 


4. Mr. Mohanty also raised an ob- 
jection that the petition does not lie at 
the instance of the petitioner who is a 
disqualified candidate. Section _ 32 (1) 
however lays down that the petition may 
be presented by any person who has filed 
his nomination. Even though the peti- 
tioner was a disqualified candidate he is 
entitled to challenge the election of Oppo- 
site Party No. 2 as he had filed his nomi- 
nation, This objection does not stand. 

5. The result of the aforesaid dis- 
cussion is that ‘both the petitioner and 
Opposite Party No. 2 were disqualified in 
standing as candidates for the Sarpanch- 
ship. The Opposite Party No. 2’s elec- 
tion is set aside. As there were three other 
candidates there would te a fresh elec- 
tion. 

6. In the result, the writ applica- 
tion is allowed, but in the circumstances 
there would be no order as to costs. A 
writ be issued accordingly. 


MOHANTI, J.ui— I agree 
Petition allowed. 


AIR 1976 ORISSA 69 
R. N. MISRA AND B. K. RAY. JJ. 
State of Orissa, Petitioner v. Rames- 
war Patabisi, Opposite Party. 
Civil Revn. No. 257 of 1974, D/- 27-6- 
75. 
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(A) Orissa Merged Territories (Village 
Offices Abolition) Act (1962) (Orissa Act 
10 of 1963), Section 5 (1) — Proof of ac- 
tual cultivating possession — When ne- 
cessary. (1974) 2 Cut WR 1098 and (1973) 1 
Cut WR 203, Partly Overruled. 


The words “to the extent that each 
such person was in separate and actual 
cultivating possession of the same” refer 
to the co-sharer and tenants under the 
holder or his co-sharer. They have ob- 
viously no reference to the holder of the 
Village Office himself. The true interpre- 
tation of Section 5 (1). therefore. is that 
actual cultivating possession has to be 
established in the case of a co-sharer or a 
tenant either under the holder of the Vil- 
lage Office or the co-sharer and in res- 
pect of the remaining Bhogra lands to be 
settled with the holder of the Village 
Office actual cultivating possession imme- 
diately before the appointed date is not 
required to be established. (1974) 2 Cut 
WR 1098 and (1973) 1 Cut WR 203. Part- 


‘ly Overruled. (Paras 5. 8) 
Cases Referred: Chronological Paras 
(1974) 2 Cut WR 1098 
(1973) 1 Cut WR 203 3, 6 


Addl. Govt. Advocate. for Petitioner: 
= Patel and A. K. Tripathy. for Opposite 
arty. 


R. N. MISRA, J.:— This is an appli- 
cation under Section 13 (3) (a) of the 
Orissa Merged Territories (Village Offices 
Abolition) Act, 1962 (Orissa Act 10 of 
1963) (hereafter referred as the “Act”) 
directed against the appellate order of the 
Board of Revenue. 


. Under the provisions of the 
Act, Gountiship of village Dainidibi with- 
in the district of Sundergarh was abolish- 
ed. The opposite party was the Gountia 
of the said village until abolition of that 
office. Under the provisions of the Act, 
Bhogra lands as defined under Section ? 
(b) of the Act vested in the State Gov- 
ernment under the provisions of Section 3 
(f) and steps were taken to settle the same 
under Section 5 (1) of the Act. While 
preparing the final zamabandi. the Tahsil- 
dar left out five plots being plot Numbers 
85, 123, 124, 129 and 129/1. According to 
the opposite party. the Tahsildar omitted 
to consider his claim in regard to the first 
two plots and disallowed the claim in re- 
gard to the other three plots on the 
ground that they were recorded as Jal- 
put (water reservoir), The opposite party 
preferred an appeal before the Collector 
as provided under Section 13 (1) of the 
Act and having failed to get relief came 
in second appeal before the Board of Re- 
venue under Section 13 (2) thereof. The 
Member, Board of Revenue by order dated 
17th of May, 1974, vacated the decision of 
the Tahsildar and the Additional District 
Collector and directed the opposite party’s 
claim to be accepted. subject to easemen- 


70 Ori, ‘{Prs. 2-4] 


tary rights of villagers, if any, -The State 
of Orissa has come wp in revision being 
aggrieved by the second appellate order of 
the Board. 


3. This revision came up for hear- 
ing before the learned Chief Justice and 
two single Judge decisions of my learn- 
ed brother were cited during hearing be- 
ing the judgment in Civil Revn. No. 217 
of 1973* (Khyamasila Rout v, Kalindi 
Behera) delivered on 8-11-1974 and the 
case of Kia Puteluni v. Ghasana Na:kani, 
(1973) 1 Cut WR 203, The learned Chief 
Justice directed the revision to be heard 
by a Division Bench so that the correct- 
ness of the said judgments may be exa- 
mined by a large Bench. 


4. The provisions of the Act may 
first be analytically examined. The Act 
seeks to abolish village offices in the 
Orissa Merged Territories and is intended 
to come into force on such date as the 
Government may by notification appoint 
in that behalf and different dates may be 
so appointed in respect of different areas. 
Under Section 2 (b). Bhogra lands in rela- 
tion to any village office have been defin- 
ed to mean “lands by whatever name des- 
cribeq or locally known, whether or not 
recorded as such in the settlement papers, 
held as emolument in respect of such 
office”. Under Section 3. with effect from 
and on the appointed date. the village 
offices within the respective territories 
are deemed to have been abolished: ser- 
vice tenures are extinguished: all settle- 
ments, sanads and all grants in restrect of 
such tenures are deemed to have been 
cancelled; rights of the holders of such 
offices to receive emoluments are d2emed 
to have been terminated: all rights to hold 
office and any liability to render service 
pertaining to such office stand extinguish- 
ed and all Bhogra lands stand resumed 
and vested absolutely in the State Gov- 
ernment free from all encumbrances. 
Under Section 5 (1), all Bhogra lands re- 
sumed under the Act are to be settled 
with rights of occupancy therein on fair 
and equitable rent basis with the holder 
of the village office or with him and his 
co-sharers and tenants in actual cultivat- 
ing possession, As the decision of the dis- 
pute in this case hinges upon an appro- 
priate construction of Section 5, we shall 
deal with this provision a little later at 
length, Under Section 6, all Gounti-rai- 
yati lands are to be settled with right of 
occupancy therein on a fair and equitable 
rent with the Gountia or his co-sharers 
and/or tenants who may be jin actual en- 
joyment of the lands. Provision hes been 
made under Section 8 for payment of 
solatium in the event of there being no 
Bhogra lands to be settled with the Vil- 
lage Officer whose office has been abo- 


*Reported in (1974) 2 Cut WR 1098. 
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lshed. Section 9 deals with submission 
of records and delivery of possession of 
land. Sections 10, 11 and 12 deal with the 
procedure for settlement of the land, 
while Section 13 provides remedy by 
way of appeal and revision against the 
order of settlement. 


We may now deal with Section 5 of 
the Act which runs thus:— 


“Q) All Bhogra lands resumed under 
the provisions of this Act shall subject to 
the provisions of sub-section (2) be settl- 
ed with rights of occupancy therein on a 
fair and equitable rent with the holder of 
the Village Office or with him and all 
those other persons. if any, who may be 
in the enjoyment of the land or any part 
thereof as his co-sharers or as tenants 
under him or under such co-sharer to the 
extent that each such person was in se- 
parate and actual cultivating possession of 
> ae immediately before the appoint- 
e ate, 


2) The total area of such land in pos- 
session of each such person shall be sub- 
ject to a reservation oi a certain fraction 
thereof in favour of the Gram Sasan 
within whose limits the land is situate and 
the extent of such reservation shall be 


determined in the following manner, 
namely:— 
Land in possession Extent of reser- 
vation 
For the first 10 acres Nil 
For the next 20 acres 5 per cent. 
For the next 70 acres 10 per cent. 
For the next 100 acres 30 per cent. 
For the remaining 40 per cent. 


Provided that the area reserved shall, 
as far as practicable, be in compact block 
or blocks of one acre or more.” 


The scheme behind Section 8 is to com- 
pensate the Village Officer by payment of 
solatium where there is no Bhogra land 
to be settled with him, The true inten- 
tion of the statute seems to be to abolish 
the Village Office, do away with the ser- 
vice tenure and in lieu thereof to settle 
the lands held by the Village Officer in 
lieu of service on occupancy basis with 
him subject to certain reservations pro- 
vided for in Section 5 (2) of the Act. 
Under Section 9. obligation has been cast 
upon every Village Officer to deliver all 
records maintained by him in respect of 
the lands held by him in reltion to his 
office (i.e... Bhogra lands); to render all ac- 
counts pertaining to his office in respect 
of dues payable by and to him and to 
deliver to the State Government posses- 
Sion of all abandoned and surrendered 
holdings and all lands to which he has no 
right to settlement by or under the pro- 
visions of this Act. Section 9 (1) (c) of the 
Act. therefore. clearly indicates that such 
lands which the Village Officer is entiti- 
ed to settlement of under Section 5 (1) 
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of the Act have not to be made over to 
the State Government. 


5. Under Section 5 (1). a distinc- 
tion has been maintained between the 
holder of the Village Office and his co- 
sharers and tenants both under the holder 
of the Village Office as also his co-sharers. 
So far as settlement of the land with the 
holder of the Village Office is concerned, 
his actual cultivating possession imme- 
diately before the appointed date is not 
necessary while in order to be entitled 
to settlement under Section 5 (1) of the 
Act, his co-sharer or a tenant under the 
holder of the Village Office as also under 
the co-sharer has to establish actual cul- 
tivating possession immediately before the 
appointed date. Under the scheme of the 
Act. the holder of the Village Office who 
is losing his Office on account of abolition 
thereof js intended to be compensated 
and the compensation is settlement of the 
land held by him hitherto as emolument 
of his office on occupancy basis or pay- 
ment of a solatium in lump sum. The true 
meaning of Section 5 (1) cannot be any- 
thing different from what we have said 
above. The settlement is contemplated 
with the holder of the Village Office or 
with him and all those other persons, if 
any. who may be in the enjoyment of the 
land or any part thereof as co-sharers of 
the holder of the Village Office or as te- 
nants under the holder or his co-sharer. 
The words “to the extent that each such 
person was in separate and actual culti- 
vating possession of the same” refer to the 
co~sharer and tenants under the holder or 
his co-sharer, They have obviously no 
reference to the holder of the Village 
Office himself. Take for instance a case 
where fifty acres of Bhogra land consti- 
tuted the emoluments ten acres out of 
which are with a co-sharer while five 
acres are with a tenant. Of the remaining 
thirtyfive acres, the holder of the Village 
Office is in actual occupation of twenty- 
five acres and ten acres are either lying 
fallow or are in possession of a trespasser. 
The ten acres with the co-sharer as also 
the five acres with the tenant are to be 
settled with them while the entire re- 
maining 35 acres must be taken to be in 
‘possession of the holder of the Village 
Office notwithstanding the fact that some 
area out of it is lying fallow without any 
actual cultivating possession while some 
other area is in the hands of a trespasser. 
Subject to reservation under sub-section 
(2), all Bhogra lands resumed under the 
provisions of the Act are intended to be 
settled and it is not the intention of the 
statute to keep away any portion on any 
other ground, The true interpretation of 
Section 5 (1), therefore, is that actual cul- 
tivating possession has to be established in 
the case of a co-sharer or a tenant either 
under the holder of the Village Office or 


the co-sharer and in respect of the re- 
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maining Bhogra lands to be settled with 
the holder of the Village Office actual cul- 
tivating possession immediately before 
the appointed date is not required to be 
established, 


_ Apart from the fact that the interpre- 
tation we have giyen to the provision 
flows out of the language of the section, 
the spirit and scheme of the statute also 
support such a view. 


, 6. In the instant case, there is no 
claim by any co-sharer or tenant. The 
holder of the Village Office laid claim to 
the entire property, The decision of my 
learned brother reported in 1973 (1) Cut 
WR 203 was cited before the Member, 
Board of Revenue. He. therefore. exa- 
mined the question of possession also and 
recorded a finding that the opposite party 
was in possession. 


7. Learned Additional Govern- 
ment Advocate contended that since some 
of these properties have been recorded as 
water reservoir, the holder of the Village 
Officer would not be entitled to settle- 
ment thereof. He concedes, however, that 
these properties formed part of the Bhogra 
lands in possession of the opposite party 
as holder of the Village Office as his emo- 
luments and no distinction has been main- 
tained in the Act in the matter of settle- 
ment of cultivated and other lands with 
the holder of the Village Office. In such 
circumstances, we do not think, the cha- 
racter of the land would give rise to a 
different principle in the matter of settle- 
ment of the lands. If there be any com- 
munal rights in respect of these lands. the 
settlement under the Act would not take 
away the same and the settlement must 
be subject to such communal rights, In 
fact, the Member. Board of Revenue. has 
given a direction in that regard, 


8. In the two decisions referred to 
above, it has been stated that actual cul- 
tivating possession would be necessary to 
be established in respect of the three cate- 
fories of settlees. namely, the holder of 
the Village Office, his co-sharer and te- 
nant under either of them. It has al- 
ready been indicated above that so far as 
the holder of the Village Office is con- 
cerned actual cultivating possession is not 
material while for the other two catego- 
ries, settlement would depend upon ac- 
tual cultivating possession. With refer- 
ence to the holder of the Village Office, 
actual cultivating possession is not ne- 
cessary to be established and to that ex- 
tent only, the principle laid down in those 
two decisions must be held to be not cor- 
rect. 

9. There is no merit in the revi- 
sion and, therefore, it is dismissed with 
costs. Hearing fee Rupees one hundred. 

B. K. RAY, J.:— I agree 

Revision dismissed. 
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Mst. Anar Bai and others, Appellants 
Ms Muralidhar Modi and others, Respon- 
ents, 


Misc. Appeals Nos. 68 and 70 of 1974, 
D/- 16-6-1975.* . 

(A) Civil P. C. (1908), Order 45, Rule 
15 — Suit decreed with costs by first 
Court — High Court in second appeal dis- 
missing the suit with costs of both Courts 
_— Plaintiff depositing costs and appealing 
to Supreme Court — Supreme Court re- 
storing first Court’s decree and awarding 
costs of plaintiff in appeal in Supreme 
Court — Execution taken under Order 45, 
Rule 15 for recovery of costs of Supreme 
Court and for restitution of the costs paid 
already — Maintainability, 

Where, in a suit for specific perform- 
ance, the first Court decreed the suit with 
costs but on appeal the High Court dis- 
missed the suit with costs of both the 
Courts, and on a further appeal to the 
Supreme Court, the Supreme Court al- 
lowed the appeal “restored the first 
Court’s decree” and awarded costs of the 
appeal in the Supreme Court to the plain- 
tiff. but did not specifically mentior any- 
thing about the costs in the lower Courts, 
and the plaintiff applied under Order 45, 
Rule 15 of the Code praying for recovery 
of the costs awarded by the Supreme 
Court and for restitution of the costs 
which had been paid held: 

(a) In the absence of any provision in 
the Supreme Court Rules requiring the 
Supreme Court to mention about who is 
to pay the costs of the trial Court and in 
what proportion or out of whose property 
such costs are to be realised, nor-men- 
tion about such matters regarding costs 
of trial Court is not open to the interpre- 
tation that the costs of the trial court has 
been refused. 

(b) The decree of affirmance cf the 
first Court’s decree will have the effect 
of merging the decree of first Ccurt in 
all respects in the decree of affirmence of 
the appellate court. Applying this doct- 
rine. the awarding of costs by the trial 
Court to the plaintiff against the defen- 
dants shall be construed as being bodily 
lifted into the Supreme Court decree by 
reason of its affirmance, (1884) ILE 6 All 
48 and (1870) 14 Moo Ind App 465 (PC) 
and (1975) 41 Cut LT 438, Rel. on. 


(c) But even apart from doctrine of 
merger, when the decree of the Supreme 
Court specifically states that the first 
Court’s decree is ‘restored’. it must be 
construed as directing costs to be paid to 
Seta ai ha AOD ANE RR aN OER ae aan 


*(From order passed by L. Pradhan, ist 
Addl. Sub. J., Cuttack. in Misc. Case No. 
213 of 1972; D/- 18-3-1974.) 
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the plaintiff in the court of first instance. 
Therefore, the objection of the judgment- 
debtors that the executing Court cannot 
execute the decree for costs of the trial 
Court has been rightly overruled. 
(Para 8) 
(B) Civil P. C. (1908), Section 144, 
Order 45, Rule 15 — Application for res-- 
titution is one in execution — Application 
under Order 45, Rule 15 for execution of 
the decree of Supreme Court will include 
a claim for restitution, 


Ir, claiming the relief of restitution in 
his application for execution of the Sup- 
reme Court decree, the decree-holder is 
merely enforcing or implementing the 
said decree which enables him to obtain 
that relief by necessary implication. 
Therefore. in essence and in reality the 
anplication for restitution being an appli- 
cation for execution of the Supreme Court 
decree was rightly filed in the High Court 
under Order 45, Rule 15, Civil Procedure 
Code for transmission to the Court of first 
instance, and the latter court being the 
executing court can direct restitution as 
claimed. AIR 1965 SC 1477. Rel. on. 

(Para 9) 
Cases Referred: Chronological Paras 
(1975) 41 Cut LT 438 8 
AIR 1965 SC 1477 = (1965) 2 SCR 436 9 
ATR 1922 PC 269 = 49 Ind App 351 9 
(1912) 15 Cal LJ 658 = 15 Ind Cas 910 8 


(1884) ILR 6 All 48 8 
(1870) 14 Moo Ind App 465 = 10 Beng LR 
101 (PC) 8 


In Misc. Appeal No. 68 of 1974: 

B. Roy and S. B. Choudhury, for Ap- 
pellants; N. Mukherjee and M. Sinha, for 
Respondents. 

In Misc. Appeal No. 70 of 1974: 


R. Mohanty. for Appellants: N. Mu- 
kherjee and M. Sinha, for Respondents. 

JUDGMENT:— The two aforesaid 
appeals are by two sets of judgment-deb- 
tors in an execution proceeding and are 
from the same order dated 18-3-1974 pass- 
ed in Misc. Case No, 213 of 1972 in Exe- 
cuticn Case No. 193 of 1971 by which their 
application under Section 47, Civil Pro- 
cedure Code was rejected. Judgment- 
debtors 1 to 19 who are the legal repre- 
sentatives of defendant No. 2, and defen- 
dant No. 3, who is judgment-debtor No. 
20. in the said execution proceeding are 
the appellants in M. A, No. 68 of 1974. 
Judgment-debtors Nos, 21 to 27 who are 
the legal representatives of defendant No. 
1 in the same execution proceeding are 
the appellants in M. A. 70 of 1974. 


2. To understand the nature of the 
objections raised by the judgment-debtors 
in the execution proceeding, it is neces- 
sary to narrate some background facts. 
The plaintiff-decree-~holder filed Title Suit 
No. 42 of 1957 for specific performance of 
contract. Late Nikunja Kishore Das, the 
original owner of the property. was im- 
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pleaded as defendant No, 1 and his trans- 
ferees Gulab Ray and Madumal were im- 
pleaded as defendants 2 and 3, This suit 
was decreed on 30-6-1961 with costs as- 
sessed at Rs. 3,589.87 p. The defendants 
2 and 3 came up in appeal to this Court 
in First Appeal No. 60 of 1961. By judg- 
ment dated 24-12-1963 the First Appeal 
was allowed, the plaintiff’s suit was dis- 
missed and the suit was remanded to the 
trial court for fresh hearing on the addi- 
tional issue as to whether defendant No. 
1 was liable to pay damages. The High 
Court awarded costs of the appeal as well 
as of the trial court in favour of defen- 
dants 2 and 3 against the plaintiff. The 
cost computed as payable to those defen- 
dants against the plaintif in the trial 
court decree was Rs, 1,098.25 and costs 
awarded against the plaintiff in the High 
Court decree was Rs, 5,219.94. Defendants 
Nos. 2 and 3 levied execution for costs 
awarded in the High Court decree in Exe- 
cution Case No. 14 of 1964. The aggre- 
gate amount of costs both in the High 
Court and in the trial court (Rupees 
6,318.19 p.) together with cost of execu- 
tion amounting to Rs. 6,447.09 p, was paid 
by the plaintiff in this execution case on 
25-4-1965. 

3. Three appeals were preferred to 


the Supreme Court. one by the plaintiff,. 


second by defendants Nos. 2 and 3 and 
the third by defendant No. 1. Plaintiff’s 
appeal was numbered as Civil Appeal No. 
1050 of 1965, the appeal by Defendants 
Nos. 2 and 3 was numbered as Civil Ap- 
peal No. 1051 of 1965 and the appeal by 
defendant No. 1 was numbered as Civil 
Appeal No. 1052 of 1965. All the three 
appeals were heard by the Supreme Court 
and disposed of by judgment dated 10-9- 
1968. The operative portion of the judg- 
ment is extracted hereinbelow:— 

“In the result Civil Appeal No. 1050 
of 1965 is allowed, the decree of the High 
Court set aside and that of the Trial Court 
restored with the modification that de- 
fendant No. 1 is directed to make the ne- 
cessary application to the Khasmahal Ofi- 
cer within one month for permission to 
transfer the property to the plaintiff, and 
further within one month of the receipt 
of that sanction defendants Nos, 1, 2 and 
3 shall convey to the plaintiff the proper- 
ty in dispute. 

XX XX XX 

In view of the reasons given above, 
_ Civil Appeal No. 1051 of 1965, which was 
filed by defendants Nos. 2 and 3 and Civil 
Appeal No. 1052 of 1965 which was filed 
by defendant No. 1. to challenge the find- 
ing of the High Court that the contract 
between the plaintiff and defendant No. 1 
was made on August 15, 1957, fail and are 
dismissed. The plaintiff is entitled to cost 
in the three appeals. ............ si 

4, On a perusal of the decrees of 
the trial court, of the High Court and of 
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the Supreme Court, it would be seen that 
the trial court awarded costs of Rupees 
3,589.87 to the plaintiff against the defen- 
dants and costs awarded to the plaintiff 
in the Supreme Court was Rs. 1,071.68: 
Costs awarded against the plaintiff to the 
defendants in the First Appeal which had 
been realised by the defendants in Exe- 


.cution Case No, 14 of 1964 amounted to - 


Rs. 6,447.09, 


5. The plaintiff filed a petition 
under Order 45, Rule 15, Civil Procedure 
Code before the High Court to transmit it 
to the court of first instance for execu- 
tion. This petition was transmitted to 
the First Additional Sub-Judge as the 
Second Additional Sub-Judge’s Court was 
abolished and all matters pending therein 
were transmitted to the First Additional 
Sub-Judge. After transmission. the peti- 
tion was registered as Execution Case No. 
193 of 1971. The plaintiff sought reco- 
very of costs awarded to him against the 
defendants in the trial court together with 
costs awarded to him in the Supreme 
Court and restitution of the amount of 
Rs. 6,447.09 as the same had been rea- 
lised from him under a decree which had 
been reversed by the Supreme Court. 

6. The objection of the judgment- 
debtors in the execution proceeding was 
against the levying of execution for costs 
awarded to the plaintiff by the trial court 
and for recovery of Rs. 6,447.09 by res- 
titution. There was no objection to exe- 
cution of the costs awarded by the Sup- 
reme Court. The objections. in substance, 
were that though costs had been decreed 
by the trial court in favour of the plain- 
tiff, the same cannot be recovered because 
the Supreme Court has not directed reco- 
very of that trial court’s costs that the 
plaintiff is not entitled to restitution as 
no separate application under Section 144 
has been filed, no specific order has been 
obtained, no ad valorem court-fee has 
been paid and the application for resti- 
tution has not been made in the court of 
first instance, 


The executing court repelled these 
objections and dismissed the Misc. Case 
by holding that the objections raised by 
the judgment-debtors are not barred by 
constructive res judicata, that even 
though there is no specific direction in 
the judgment of the Supreme Court, 
nevertheless, in consequence thereof the 
decree-holder is entitled to recover the 
amount realised by the judgment-debtors 
in Execution Case No. 14 of 1964, and that 


. the execution is not hit by Order 45. Rule 


15. He, however, disallowed the claim of 
interest, but from this part of the order 
Se eae has preferred no cross-ap- 
peal, 


rA Therefore, two questions arise 
n consideration in these appeals, name- 
Yima bi p 
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(i) Whether . the costs of the ‘trial 
Court and the High Court realised by the 
judgment-debtors-appellants in the pre- 
vious execution case (Execution Case No. 
14 of 1964) can, in law. be restituted to the 
plaintiff-decree-holder in the present exe- 
cution proceeding fled under Order 45, 
Rule 15. Civil Procedure Code executing 
the decree of the Supreme Court passed 
in Civil Appeals Nos, 1050, 1051 and 1052 
of 1965; and 


Gi) Whether in executing the Sup- 
reme Court decree awarding ‘cost in the 
three appeals’, the plaintiff-decree-holder 
can execute it for the costs of the trial 
Court awarded to him against the defen- 
pee jn the present execution applica- 

on. 


8. y will take up the  sacond 
question first, viz. whether the plaintiff 
is entitled to costs awarded to him by 
the trial Court. The relevant portion of 
the judgment of the Supreme Court 
already been extracted above by which 
the decree of the High Court is set aside 
and that of the trial court is restorec with 
the modification indicated in the judg- 
ment. Restoration of the trial Court de- 
cree means its restoration in its ertirety 
including the costs awarded by it to the 
plaintiff, Relying upon the expression, 
“The plaintiff is entitled to costs in the 
three appeals” occurring in the judgment 
of the Supreme Court. Mr. Mohanty, 
learned counsel for the appellants, ergued 
that the Supreme Court awarded costs of 
that Court only and not the costs award- 
ed to the plaintiff by the trial court. For 
this reliance was placed upon the decision 
of the Calcutta High Court in the case of 
Surendranath Roy Chowdhury v. Girija- 
nath Roy. (1912) 15 Cal LJ 658. That case 
deals with original courts and appellate 
courts, the drawing up of whose decrees 
and providing for costs in the same are 
governed by Section 35, Order 41. Rule 35 
sub-rule (3) and Order 42 of Civil P, C. 
Section 35 gives a discretion to the Court 
to grant costs and if it refuses to award 
costs to any party. it has to give reason 
for the same. Order 41, Rule 35, sub- 
rule (3) mandatorily requires the first ap- 
pellate court to state the amount of costs 
incurred in the appeal, and by whom, or 
. out of whose property. and in what pro~ 
portion such costs and the costs in the suit 
are to be paid. This principle has to be 
followed in Second Appeal as provided by 
Order 42 making the rules of Order 41 
applicable so far as appeals from arpellate 
decrees are concerned. Keeping these 
provisions in mind, omission in the decree 
of the first appellate court or of the se- 
cond appellate court directing the respon- 
dent in those courts to pay the costs of 
the plaintiff of the court of first instance 

might be construed as refusal to award 
costs to the plaintiff in the court of the 
first instance. But to decrees of the Sup- 
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reme Court, Order 45 of the Civil P. C. 
is applicable and Order 41 or Order 42 
does not govern the decrees passed by the 
Supreme Court. There are no simi- 
lar provisions jn Order 45 requiring the 
Supreme Court decree to state about the 
costs of the trial court, ‘Therefore, omis- 
sion to mention about it would not give 
rise to the same inference as was done in 
the Calcutta case just referred to. Part 
TX, Order XLI of the Supreme Court 
Rules, 1966 provides that the cost of all 
proceedings in the Supreme Court shall 
be in the discretion of the Court and the 
costs shall be computed by the ‘Taxing 
Officer under Order XLII of the said 
Rules. In absence of any provision in 
the Supreme Court Rules requiring the. 
Supreme Court to mention about who is 
to pay the costs of the trial court and in 
what proportion or out of whose property: 
such costs are to be realised. non-mention 
about such matters regarding costs of 
trial court is not open to any interpreta- 
tion that the costs of the trial court has 
been refused. 


The Allahabad High Court in the 
ease of Behari Lal v. Khub Chand. (1884) 
ILR 5 All 48, held that the executing 
court while executing the decree of the 
appellate court can execute it for the 
costs awarded by the trial court whose 
decree by affirmance merged in the de- 
cree of the appellate court as well as the 
costs expressly set out in the appellate 
decree being the costs of that court. This 
is based upon the theory of merger of the 
trial court decree in the appellate court 
decree reason of affirmance. 
This theory of merger has been 
accepted by the Privy Council in 
the case of Krishna Kinkur Roy v. Raja 
Burrodakaunt Roy, (1870) 14 Moc Ind App 
465 at p. 482 where it has been said that 
the decree of the High Court affirming the 
decree: of the Zilla Court is to be taken to 
incorporate the latter in itself so that for 
the purpose of execution the decree to be 
executed is to be taken as decree of the 
High Court. This doctrine of merger is 
again reiterated by this Court in the case 
of Ajoy Kumar Moharana v. Ghanashyam 
Moharana, (1975) 41 Cut LT 438. where it 
has been said that the trial court decree 
merges inthe appellate court decree 
which alone subsists and is enforceable. 
Applying this doctrine, the awerding of 
costs by the trial court to the plaintiff 
against the defendants shall be construed 
as being bodily lifted Into the Supreme 
Court decree by reason of its affirmance. 
The Supreme Court instead of merely af-~ 
firming has specifically said that the trial 
court decree is restored. Apart from in- 
voking the doctrine of merger, it must be 
said that the Supreme Court by directing 
restoration of the trial court decree must 
be construed as directing costs. to be paid 
to the -plaintiff in the court of first in- 
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stance. Therefore. the objection of the 
judgment-debtors that the executing court 
cannot execute the decree for costs of the 
trial court hag been rightly overruled. 


9, I will now come to the first 
point. The execution application in the 
instant case is for executing the decree of 
the Supreme Court and of the trial court 
for costs, and for restitution. 


The main ground of objection of Mr. 
Mohanty is that there can be no restitu- 
tion made by the executing court In exe- 
cuting an application filed under Order 
45, Rule 15 (1). Civil Procedure Code for 
execution of the Supreme Court decree. 
An application for restitution has to be 
filed im the court of the first instance 
under S, 144. Civil Procedure Code. That 
not having been done, execution to the ex- 
tent of restitution must be held to be 
without any authority of law or without 
jurisdiction, This argument proceeds on 
the footing that an application for restitu- 
tion is not synonymous with an applica- 
tion for execution. I think all these ob- 
jections appear to have been sufficiently 
met in the decision of the Supreme Court 
in. the case of Mahijibhai v. Manibhai, 
AIR. 1965: SC. 1477. True it is that their 
Lordships of the Supreme Court were de- 
termining the question ef applicability of 
the proper article of the Limitation Act 
to e petition for restitution under Section 
144 and held that Article 182 will govern 
such an application but in that connec- 
tion they pointedly posed the question. as 
to whether an application for restitution 
under Section 144 of Civil P. C. is an ap- 
plication for execution of a decree and, 
after elaborate consideration of the con- 
flict of views of the different High Courts 
in India, laid down as a general proposi- 
fion that an application for restitution is 
an application for execution. As the lan- 
guage of Section 144, Civil Procedure 
Code did not afford much assistance in 
resolving the problem posed. their Lord- 
ships proceeded to ascertain its nature, 
aim, ambit and object by considering its 
previous legislative history. by consider- 
ing what the law was before enactment 
of Section 144. what was the mischief or 
defect for which the law had not provid- 
ed, what remedy Parliament had appoint- 
ed. and the reason for the remedy. In 
the C, P. C., 1859 there was no express 
provision for restitution; but the scope of 
doctrine of restitution at that time was 
considered. by the Judicial Committee and 
the principle was enunciated jn the fol- 
lowing words:— 


a eei this rule of law rests, as 
their Lordships apprehended, upon this 
ground, that the original decree or judg- 
ment must be taken to be subsisting and 
valid. until it has been reversed or super- 
seded. by some ulterior proceeding. If it 
has been so reversed or superseded, the 
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money recovered under it ought certainly 
to be refunded, and. as their Lordships 
conceive, is recoverable either by sum- 
mary process. of by a new suit or action. 


@Qevervatereren 


This passage was construed by the Sup- 
reme Court as laying down that the rights 
and liabilities of parties should be dealt 
with only under the decree superseding 
the earlier decree and that restitution 
could be made either by summary process 
or by a new suit or action. Then came 
the Civil P. C., 1882 which by Section 583 
expressly provided for restitution. Ac- 
cording to this section, a party entitled to 
any “benefit by way of restitution or 
otherwise under a decree” passed in an 
appeal could file an application in the 
court of the first instance for executing 
the appellate decree. Considering various 
decisions. their Lordships of the Supreme 
Court said that under Section 583 a party 
would be entitled to restitution though 
restitution was not expressly provided for 
by the decree and that an application for 
restitution under the said section was an 
application for execution of an appellate 
decree and that a separate suit would not 
lie Thus, proceedings by way of restitu- 
fion are proceedings for execution of ap- 
pellate decree even though that decree 
did not expressly provide for restitution. 
Their Lordships further go on to say:— 
eenas The appellate Court which 
set aside or modified the decree of the 
first Court could give a direction provid- 
ing for restitution. Even if it did not ex- 
pressly do so. it should certainly be im- 
pliegG as the appellate Court could not 
have intended otherwise. The setting 
aside of the decree itself raised by neces- 
sary implication that the parties should 
be restored to their original position. 


In the perspective of this legislative 
background, Section 144, Civil Procedure 
Code, according to their Lordships. is 
more comprehensive than Section 583 of 
the Code of 1882. Dealing with Section 
144. which does not create any right of 
restitution. the Judicial Committee of the 
Privy Council in the case of Jai Berham 
ey rg Nath Marwari, AIR 1922 PC 269, 
said: 


“It is the duty of the Court under 
Section 144 of the Civi! P. C. to place the 
parties in the position which they would 
have occupied, but for such decree or such 
part thereof as has been varied or revers- 
ed. Nor indeed does this duty of jurisdic- 
tion arise merely under the said section. 
It is inherent in the general jurisdiction 
of the Court to act rightly and fairly ac- 
cording to the circumstances towards all 
parties involved.” 

Their Lordships of the Supreme Court ad- 
verting to this section say:— 

gee ener The section does not 
either expressly or by necessary implica- 
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tion change the nature of the proceedings. 
Its object is limited. It seeks to avoid 
conflict and to make the scope of the res- 
titution clear and unambiguous. It does 
not say that an application for restitution, 
which till the new Procedure Code was 
enacted, was an application for execution, 
should be treated as an original petition. 
Whether an application is one for execu- 
tion of a decree or is an original applica- 
tion depends upon the nature of the ap- 
plication and the relief asked for. When 
a party, who lost his property in execu- 
tion of decree, seeks to recover the same 
by reason of the appellate decree in his 
favour, he is not initiating any original 
proceeding, but he js only concerned with 
the working out of the appellate dscree 
in his favour. The application flows from 
the appellate decree and is filed to imple- 
ment or enforce the same. He is entitled 
to the relief of restitution. because the 
appellate decree enables him to obtain 


that relief, either expressly or by neces- 


sary implication. He is recovering the 
fruits of the appellate decree. Prima 
facie, therefore, having regard to the his- 
tory of the section, there is no reason why 
such an application shall not be treated as 
one for the execution of the appellate 


decree,” 
At another part of the deci- 
sion, the Supreme Court has reiterat- 


ed more clearly the view already express- 
ed that an application for restitution is 
one for execution of the decree, which in 
the instant case is the decree of the Sup- 
reme Court, It logically follows, there- 
fore, that the decree-holder in seeking the 
relief of restitution in his executior ap- 
plication is not initiating any original pro- 
ceeding but is only working out the Sup- 
reme Court decree which enables him to 
“obtain the relief granted, at least, by ne- 
cessary implication. 

In claiming the relief of restitution in 
his application for execution of the Sup- 
reme Court decree, the decree-holder is 
merely enforcing or implementing the 
said decree which enables him to obtain 
that relief by necessary implicetion. 
Therefore, in essence and in reality the 
application for restitution being an appli- 
cation for execution of Supreme Court 
decree was rightly filed in High Court 
under Order 45, Rule 15, Civil Procedure 
Code for transmission to the court of first 
instance. and the latter court being the 
executing court can direct restitution as 
claimed. 

The same conclusion is reached, if 
viewed from another angle. The applica-~ 
tion for execution so fer as it related to 
execution of Supreme Court decree was 
undisputably legally filed under Order 45, 
Rule 15 and transmitted to the court of 
first instance for execution. Legality of 
such filing and transmission is not affect- 
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ed merely because there was a further 
prayer for restitution and considered as 
an application for restitution it was 
wrongly filed in High Court who sent it 
to the court of first instance. Irregularity 
in initial filing was thereby. regularised 
and the executing court being the court 
of first instance by entertaining the ap- 
plication for restitution will be deemed to 
be legally seized of it as if this applica- 
ron for restitution was first presented to 
it. 

Thus this first point is answered in 
the affirmative and the objection to exe- 
cution on that ground, necessarily, fails. 

In the result, both the appeals are 
dismissed with costs. 

Appeals dismissed. 
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Chintamani Sahu. Appellant v. Col- 
lector, Cuttack, Respondent. 


A. H. O. No. 27 of 1975, D/- 2-9-1975.* 


(A) Land Acquisition Act (1894), Sec- 
tion 23 — Market value of acquired land 
—- Determination of — Previous judg- 
ments determining value of similar land 
in neighbourhood are admissible — 
Claimant can show that his land is supe- 
rior hag land dealt with in previous judg- 
ments 


The determination of market value of 
acquired land from the very nature of 
things has to be by inference and rational 
guess work and in determining such value 
previous judgments determining the mar- 
ket value of similar land in the neigh- 
bourhood of acquired land are good guide 
and admissible and the claimant is not 
debarred from claiming a higher rate than 
the rate mentioned in those judgments by 
showing that his land is superior in qua- 
lity and other factors pertinent to the 
question of valuation. (1968) 34 Cut LT 
847, Rel. on (Para 9) 
Cases Referred: Chronological Paras 
(1968) 34 Cut LT 847 = ILR (1968) Cut 

9 


547 
(1968) First Appeal No. 160 of 1968 (Pat) 


1 
(1968) Misc. Case No. 18 of 1968 (Pat) 8 
1963 SC Notes 177, p. 101 

(1909) ILR 36 Cal 967 = 36 Ind App 200 

(PC) 9 

D. K., Das, for Appellant: Advocate~ 
General. for Respondent, . 

RAY, J.-— This appeal arises out of 

a reference made under Section 18 of the 

Land Acquisition Act (hereinafter refer- 


red to as the ‘Act’}) which was registered 


*(From decision of K. B. Panda, J.. in 
F, A. No. 160 of 1968, D/- 30- 41975) 


KS/LS/E56/75/GNB 
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as Misc. Case No, 16 of 1968 in the court 
of the Sub-Judge, Cuttack and is. direct- 
ed against the reversing decision of the 
learned single Judge passed in First Ap- 
peal No. 160 of 1968 (Pat) reducing the 
amount of compensation determined by 
the Sub-Judge, 


2. By notification under Section 4 
(1) of the Act dated 22-5-1968, 16.355 acres 
of lands in one block were acquired for 
the public purpose of construction of 
police building in mouza Tulasipur. Out 
of this 16 acres and odd 2.185 acres ap- 
pertaining to Plot No. 122 (0.286) of khata 
No. 280 and Plot No. 224 (0.156), Plot No. 
228 (1.563) and Plot No. 228/1399 (0.180) 
of khata No, 224 belonged to the appel- 
lant, The last Plot No. 228/1399 is a frac- 
tional plot having a total area of 0.190 
acre. Declaration under Section 9 (3) of 
the Act was served on the appellant who 
filed his claim on 12-9-1965. The Collec- 
tor passed his award under Section 11 of 
m Act on 1-3-1967 and took possession on 
5-9-1967. 


3. The Collector awarded compen- 
sation for the land at the rate of Rupees 
7,500/- per acre, Rs, 97.50 towards value 
of the tree standing on the acquired land 
as against higher claims, and solatium at 
the rate of 15 per cent. of the total 
amount of compensation determined for 
land and tree as aforesaid. Thus, in ag- 
pregate, the sum awarded was Rupees 
18,957.75 paise. 


4, The appellant did not accept 
this award and required the Collector to 
refer the matter to the Sub-Judge, Cut- 
‘tack under Section 18 of the Act for de- 
termination of the amount of compensa- 
tion. Reference was accordingly made. 
The appellant adduced both oral and do- 
cumentary evidence while the respondent 
led no evidence. The Sub-Judge deter- 
mined the compensation as follows:— 


Compensation for lands actually ac- 
quired and for 0.010 acre of land which 
had become useless on account of acqui- 
sition, in all for 2.195 acres, at the rate of 
Rs. 1,000/- per gunth which came to 
Rs. 54,875/- which was converted to a 
round figure of Rs. 55,000/~. Compensa- 
tion for mango tree was determined at 
Rs. 700/-. He also granted 15% solatium 
on the aggregate amount of compensation 
of Rs. 55,700/-. 


J: The learned single Judge re- 
duced the rate of compensation for land 
to Rs. 900/- per gunth as a result of which 
the amount of compensation for land 
came down to Rs. 49,387.50. He also res- 
tored the valuation of the tree made by 
the Collector at Rs. 97.50. Thus the ag- 
gregate amount of compensation for the 
lands and the tree was reduced to Rupees 
49,485/-. Further, he granted interest at 
the rate of six per cent. per annum on the 
sum in excess awarded by the court over 
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the amount awarded by the Collector from 
the date on which the Collector deposit- 
ed his award amount till the date of pay- 
ment of such excess into court. 


6- The learned single Judge re- 
duced the compensation determined by 
the Sub-Judge by a sum of Rs. 6,215/- 
holding that (a) in Ext. 1 the learned Sub- 
Judge fixed the valuation of land at 
Rs. 1,000/- per gunth but on appeal the 
High Court reduced the value of land 
from Rs. 1,000/- to Rs. 900/- per gunth, 
(b) that Kisam of land in Ext. 1 and the 
present land being same ie.. Sarad mere 
statement of P., Ws. 1 and 2 that claim- 
ant’s lands are more fertile cannot raise 
the valuation from Rs. 900/- to Rs. 1,000/- 
and that (c) it is only when mango tree is 
cut into fire-wood that it would sell at 
Rs. 3/- per maund as deposed to by P. W. 
1 but as heavy amount is necessary to cut 
and split the mango tree into firewood, 
the Collector’s valuation of the tree must 
be held to be meet and proper. 


7. In this appeal the appellant 
challenges the decision of the learned 
single Judge on the ground that there was 
no legal justification for reducing the rate 
of compensation for the land from Rupees 
1,000/- to Rs. 900/- per gunth and for res- 
one the Collectors valuation of the 
ree, 


8. The appellant examined two 
witnesses including himself, exhibited the 
judgment (Ext. 1) of the court in another 
reference case (Misc. Case No. 18 of 1968) 
(Pat) in respect of another piece of land 
which had also been acquired for the 
same public purpose of construction of 
police building at Tulasipur under the 
same notification under Section 4 (1) of 
the Act and the Khatian of the mouza in 
which the acquired land lies. As already 
stated, the Collector did not adduce any 
evidence nor furnished any data on which 
he based the compensation at the rate of 
Rs. 7,500/- per acre, that is to say, at the 
rate of Rs. 300/- per gunth. 


9, As to the adequacy of compen- 
sation for the lanå the learned Sub-Judge 
determined it at Rs. 1,000/- per gunth 
taking into consideration not only the 
compensation determined under Ext. 1 
but also other factors like the location of 
the acquired land, its proximity to the 
road, facility of electricity and water pine 
connection, its potentiality as house site, 
existence of 4 to 6 huts on the land at 
the time of acquisition and the unchal- 
lenged testimony of P, W. 2 that his lands, 
the determination of market value of 
which was the subject-matter in Ext. 1, 
were of inferior quality and less fertile 
than the acquired lands of the appellant. 
The process of determination of market 
value from the very nature of things has 
to be by inference and rational guesswork. 
Ext. 1 being the judicial determination of 


78 Ori: § [Prs. 9-10} 


market value of similar land, in the 
neighbourhood of the acquired land. which 
had also been. compulsorily acquired, fur- 
nishes a good -guide in determining the 
market. price of the acquired land in ques- 
tion. It is an admissible and relevant 
piece of evidence, At one time, there was 
some difference of opinion on the question 
of relevancy and admissibility of such 
judgments. but such difference has row 
been settled by the Supreme Court in the 
case of Khaja Fizuddin v. State of Andhra 
Pradesh, (1963 SC (Notes) 177 page 101) 
in the following words:— 

Tr EELE For ascertaining the mar- 
ket rate the court can rely upon sac 
transactions which would afford a guide 
to fix the price. Price paid for a land ac- 
quired within a reasonable time from the 
date and acquisition of the land in ques- 
tion would certainly be the best piece of 
evidence. essere Vuelos Meee If a sale deed of a 
land comparable in time and quality with 
the land acquired can be of evidential 
value. equally clearly the awards cf a 
court of comparable dates in respect of 
such Iands will also be valuable assis- 
tance in assessing the market value, for 
by the award the court fixes the market 
value of such a land having regard to the 
same principles which should guide a 
court in fixing the value of the land ac- 
quired, If at all. such an award would 
be better evidence, as it would have the 
merit of an objective ascertainment of the 
market value on the basis of relevant əvi- 
dence. The Privy Council in I, G. S. N. 
Co.’s case. (1909) ILR 36 Cal 967 (PO 
gave its approval to the reliance placed 
by the High Court on earlier awards in 
ascertaining compensation payable to the 
land acquired, It is also true that just 
sales of comparable lands, the awards to 
be of any use must also relate to com- 
parable lands. That is to say that the 
awards should be in respect of lands simi- 
larly situated. as the land acquired ani in 
respect of a period in or about the same 
time as of the notification issued in res- 
pect of land acquired. ............ s 


This. principle, in identical language, has 
been followed: by this Court in the case of 
Masuni Chandra Dwivedi v. State of 
Orissa, (1968) 34 Cut LT 847. The valu- 
ation in Ext. 1, though relevant. will, 
however. not bind the appellant, because 
though it is a decision of a similar dispute 
between the respondent and another 
claimamt with reference to evidence tnere 
led, the present appellant was not a party 
to it. Therefore, though the appellant can 
take advantage of the determination of 
compensation made there, he cannot be 
debarred from leading superior evidance 
of market value and of other factors per- 
tinent to the question of valuation to claim 
a higher rate of valuation than the one 
determined in Ext. 1 
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Perusal of Ext. 1 indicates that fac- 
tors like existence of huts, existence of 
facility of electricity and water pipes and 
nearness of road having a bearing on the 
potentiality of the land as a house site, of 
which evidence has been led in the in- 
stant case, have not been considered in 
that case, presumably because no evidence 
on those lines was led. Thus the eviden- 
tial basis of valuation in Ext. 1 was of a 
different and of weaker kind than in pre- 
sent case. In Ext. 1 evidence was adduc- 
ed that Sarad lands were selling at the 
rate of Rs. 1,500/-_to Rs. 2,000/- in 1958. 
Thus, in view of P. W. 2’s evidence that 
the appellant’s acquired lands are of bet- 
ter quality and more feriile than his own, 
which has not been challenged in cross- 
examination. and when there is no reason- 
able ground to discard the same, the rate 
of valuation in the instant case will ne- 
cessarily become higher, But how much 
higher would be a matter of inference and 
rational guess having regard to all other 
factors and circumstances which evidence 
has disclosed as aforesaid. The Sub- 
Judge has determined the market value 
at Rs. 1.000/- per gunth in the perspective 
of the aforesaid evidence, factors and cir- 
cumstances and we do not find any error 
in jt which appears to be the outcome of 
reasonable inference and rational guess 
work, The learned single Judge appears 
to have been greatly influenced by the 
assumption that this Court reduced the 
value of the land in Ext. 1 from Rs. 1,000/- 
to Rs: 900/-. This assumption is a patent 
error of record. In fact. the rate was 
never fixed in Ext, 1 at Rs. 1,000/-. It 
was originally fixed at Rs. 900/- per gunth 
which was maintained in High Court. In- 
terference was called fcr only to correct 
an arithmetical error in computation by 
the Sub-Judge. 


In our opinion the learned single 
Judge was not justified in reducing the 
market price from Rs. 1,000/- to Rs. 900/- 
solely on the basis of Ext. 1 ignoring com- 
pletely the unchallenged testimony of 
P. W. 2. absence of any rebutting evidence 
on behalf of the Collector and the evi- 
dence regarding availability of various 
facilities like electricity and water pipe 
connection to the acquired land We, 
therefore, uphold the decision of the Sub- 
Judge and set aside the decision of the 
learned single Judge. 


10. As regards value of the trees’ 
the learned Sub-Judge determined it at 
Rs. 70G/- on the basis of evidence on re- 
cord which is to the effect that ‘in 1968 
wood was selling at the rate of Rs. 3/- per 
maund’ and that ‘about 400 maunds of 
wood would come out from the mango 
tree standing on the acquired land. This 
information was elicited from P. W. 1 in 
cross-examination. So calculating on this 
basis the value of total quantity of wood 
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would be Rs. 1,200/~. The learned Sub- 
Judge in fixing the value of the tree at 
Rs. 700/- apparently has taken into ac- 
count the heavy expenses to be incurred 
in felling the tree and cutting it into fire- 
wood. The Collector has led no evidence 
at all to indicate the basis of his valua- 
tion. So as between the valuation of the 
Sub-Judge for which there is some basis 
and the valuation of the Collector which 
lacks a basis, the former is naturally to 
be chosen, There is, therefore. no rational 
basis for the learned single Judge to re- 
vert back to the valuation of the Collec- 
tor for the tree and discard the valuation 
determined by the Sub-Judge on the basis 
of evidence on record. We. accordingly 
set aside the decision of the learned single 
Judge on this point and restore that of 
the learned Sub-Judge; As held by the 
learned single Judge the claimant is also 
entitled to interest on the amount of com- 
pensation awarded by the court in excess 
over that of the Collector. from the date 
on which the Collector took possession of 
the land till the date of payment of such 
excess amount into the court. 


11. In result, therefore, this ap- 
peal succeeds and is allowed. The deci- 
sion of the learned single Judge is set 
aside and that of the Sub-Judge is restor- 
ed. The appellant will be entitled to his 
costs throughout, 


MISRA, C. J;— I agree. 
Appeal allowed. 


AIR 1976 ORISSA 79 
S. K. RAY AND N. K. DAS, JJ. 


State v. Dharanidhar Mohanty ana 
another, Accused. 


Death Ref. No. 1 of 1975 and Crimi- 
nal Appeals Nos, 109 and 114 of 1975, D/- 
8-8-1975.* 

(A) Penal Code (1860), Sections 34, 
302 and 326 — Conviction with the aid of 
Section 34 — Common intention as distin- 
guished from similar intention has to be 
proved, 


In order to invoke Section 34, I. P. C. 
the prosecution must establish common 
intention and prove that the criminal act 
was done in concert pursuant to a pre-ar- 
ranged plan. In inferring common inten- 
tion the distinction between the common 
intention and same or similar intention 
has to be kept in forefront, although the 
dividing line between the two is very 


*(Reference made by N. P. Mohapatra. 
Addl. S. J.. Dhenkanal, D/- 24-5-1975 
and from order passed by him in S. T. 
No. 22/25-D of 1975, D/- 21-5-1975.) 


IS/LS/D613/75/GGM . 


State v. Dharanidhar (S. K. Ray J.) 


{Prs. 1-2]: Ori. 79 


thin. Further, inference of common in- 
tention should never be reached unless it 
is a necessary inference deducible from 
the circumstances of the case. (Para 11) 


Where the accused persons were seen 
standing together, with bare hands and 
suddenly they procured their weapons 
from somewhere would not necessarily 
lead to an irresistible inference that both 
the accused persons had entered into a 
pre-arranged plan to murder the deceas- 
ed. Conviction of accused under Section 
302 read with Section 34 set aside and act- 
cused convicted under Section 326. I. P. C. 

(Para 11) 

(B) Penal Code (1860), Sections 100, 
302 and 304 Part Ij — Right of private de- 
fence does not arise on mistaken notions 
about Its existence, 


Deceased struggling with accused No. 
1 who was the aggressor, Accused No. 2 
the brother of accused No. 1 aiming a 
blow by Bhala apprehending danger to 
accused No. 1. Absence of evidence to 
disprove the plea of accused No. 2 that 
he aimed a blow on the thigh of deceased 
but due to movement the Bhala pierced 
the abdomen of deceased resulting in his 
death. Accused No. 2, held, had no right 
of private defence. Accused No. 2. held, 
had no intention to cause death of the de- 
ceased but had knowledge that the stroke 
might cause death but not must cause 
death of deceased, Offence fell under Sec- 
tion 304. Part IL Death sentence set 

aside. Accused awarded 10 years R. L 
(Para 11) 

in Death Reference No. 1 of 1975: 


Addl. Govt. Advocate 1). for the 
State: R. C. Patnaik, P. K, Misra and 
Debananda Misra. for the Accused, 

In Criminal Appeals Nos. 109 and 114 

of 1975: 


R. C. Patnaik. P. K. Misra and De- 
bananda Misra, for Appellants: Addl. 
Govt. Advocate (1). for Respondent. 


S. K. RAY, J:— This is a reference 
under Section 366 Criminal Procedure 
Code for the confirmation of sentences of 
death passed on haranidhar Mohanty 
and Sana Mohanty who have respectively 
been convicted under Sections 302 and 
302/34, Indian Penal Code for having com- 
mitted the murder of their first cousin 
Sugriba Mohanty. The two accused persons 
have also preferred a Jail Criminal Ap- 
peal No. 109 of 1975 and Criminal Appeal 
No. 114 of 1975 from the judgment of 
their convictions and sentences. The 
death reference has been heard along 
with the appeal filed by the accused per- 
sons. 


2 . Ona Tuesday in ‘the month of 
Baisakh .1974 which is equivalent. to 16-4- 
1974 at about 9 a.m. the deceased and his 
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Halia (P. W. 4) loaded a cart with manure 
and ‘proceeded towards - Madhuban Chak 
for the purpose of manuring the lands of 
the former. The cart was being driven 
by the Halia sitting in its front and the 
deceased was following it. As soon as 
_ they crossed the gate of the house of the 
accused persons, the deceased was as- 
saulteqd by both the accused persons one 
after another and ultimately accused 
Dharani dealt the fatal blow with a Bhala 
(M. O. 1). At the time of this killing ac- 
cused Sana was armed with a Tangia and 
accused Dharani was armed with a Bhala 
(M. O. 1). No sooner was the deceased 
before the gate of their house than ac- 
cused Sana raised a Tangia at the deceas- 
ed and gave a blow which cut the deceas- 
ed on his right arm. The deceased there- 
after caught hold of the wooden handle of 
the Tangia and a struggle ensued for pos- 
session of the Tangia between the deceas- 
ed and accused Sana. It was while they 
were just struggling, accused Dharani 
came with a Bhala and pierced it into the 
abdomen of the deceased causing the in- 
testines to spill out. The deceased then 
clutching his abdomen injury ran to a 
nearby field and then fell down and sub- 
sequently died. Thereafter both the ac- 
cused persons fled away carrying with 
them the Tangia and the Bhala (M. O. I). 


3. P. W. 1. the brother-in-law of 
the deceased. went towards the spot at 
the request of his sister to find out the 
reason for the Golmal about which she 
overheard some ladies talking. While 
going towards the place of occurrence, 
he met P. W. 4 coming towards the vil- 
_lage and the latter informed him that the 
two accused persons had assaulted the 
deceased who was lying injured on a 
field, On reaching the spot he found the 
deceased lying on a field of Bansidhar 
Pani at a distance of about 100 cubits 
from the gate of the accused persons. He 
also found that other villagers including 
P. W. 2 had already gathered there. He 
immediately directed the manure cart to 
be unloaded and made ready for carry- 
ing the injured to the hospital. He also 
sent someone to fetch water for being 
given to the deceased. He gave some 
water to the deceased who made a dying 
declaration in presence of P. Ws. 2, 3 and 
4 in the following words:— 


“Dharani Mohanty. Sana Mohanty 
Bhala O Tangiare Dui Bhai Misi Mari 
Dele. Mun Khata Dhari Bilaku Asuthili. 
Hathat Dharani Mohanty Bhala Maridela. 
Sana Mohanty Tangiare Hani Dela. Mun 
Au Banchiparibi Nahin. Mora Pila Chhua 
Tote Lagile.” 


_ Subsequently the wife of the deceas- 
ed came there and seeing the condition of 
her husband started fainting repeatedly. 
‘On the suggestion of one Ganeswar Mo- 
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hanty that further delay should not be 
made in carrying the deceased to the həs- 
pital, the empty manure cart was brought 
up and the deceased was placed inside the 
Lodara. But when the cart came to the 
road, P. W. 1 and others discovered that 
the deceased had died. The cart. there- 
fore, was stopped at that place with the 
dead body of the deceased inside it and 
P. W. 1 after making arrangement for the 
nursing of his sister, proceeded to Dhen- 
kanal Sadar police station 16 Kms. away 
on a cycle and lodged the F. I. R. at 
2.20 p.m. (Ext, 1). The I. O. (P. W. 12) 
left the police station at 2.40 p.m. and 
reached the spot at 3.30 p.m. He held 
Inquest over the dead body at 4.45 p.m. 
and drew up inquest report (Ext. 8/2). He 
seized bloodstained earth from the field 
of Bansidhar Pani where the deceased ul- 
timately fell down after being assaulted. 
He also seized the Bhala (M. O. I) from 
the south-western corner of the room of 
the accused persons under seizure list 
(Ext. 5/2). He sent the dead body for 
post-mortem examination which was held 
by P. W. 13 at Dhenkanal Hospital at 
9 a.m. on 17-4-1974. He did not find the 
accused persons in the village and at- 
tempted to trace them but without suc- 
cess. He examined some witnesses in- 
cluding P. W. 4. On 17-4-1974 he went to 
village Biswanathpur with his A. S. I. in 
search of the accused persons as their 
brother was living there but did not find 
them, He returned back to the police 
station at 7 a.m. On the same day he 
again went to the village of occurrence 
and other neighbouring villages in 
search of the accused persons but found 
no trace of them and learnt that they had 
gone to Dhenkanal to surrender, He re- 
turned to the police station at 3 p.m. By 
that time the accused persons had _ been 
arrested by P. W. 11, second officer in 
charge of the police station, and a blood- 
stained cloth had been seized from the 
person of accused Dharani under seizure 
list (Ext. 9). He got the sketch map of 
the place of occurrence prepared by the 
Revenue Amin. 


On 27-4-1974 he received the post- 
mortem examination report and found 
that the doctor had not mentioned about 
the injury on the right upper arm of the 
deceased which he had found at the time 
of inquest. Therefore. he made enquiries 
regarding it to find out how and under 
what circumstances he had not mention- 
ed about the injury on the upper right 
arm of the deceased, and whether the in- 
jury on the abdomen could be caused by 
the Bhala (M. O. I) and whether the in- 
juries on the deceased were sufficient to 
cause death in the ordinary course of 


nature. He received the reply of the 
Medical Offcer (Ext. 14/1). He seized 


some documents from the local record 
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“A mortgagee is not a necessary party 
to a partition suit but he may and fre- 
quently does obtain leave to attend the 
proceedings as a quasi-party.” 


In my view, the law has been very pre- 
cisely laid down by Sale, J.. and I res- 
pectfully. reiterate that an alienee or a 
transferee from one of the co-owners or 
tenants-in-common from out of any joint 
property really attains the status of a 
quasi-party. He may. if the parties so 
choose, be brought on the record in a par- 
tition suit. But if a question crops up as 
to whether such a transferee by virtue of 
his own right can insist on being brought 
on the record of a partition suit in his 
own independent capacity, the Court will 
not be bound to bring him so on record. 
The decisions referred to above have since 
been noted with approval by Sir George 
Rankin of the Judicial Committee of the 
Privy Council in Jadunath Roy v. Para- 
meshwar Mullick, (AIR 1940 PC 11) where 
the status of such a transferee came up 
for discussion by their Lordships, and, 
while dealing with this matter at page 14, 
(right-hand column) their Lordships ob- 
served that the mortgagee of an undivid- 
ed share might be prejudiced if that share 
did not receive a proper allotment in se- 
veralty, and it is for the benefit of all 
other persons interested in the joint pro- 
perty that such a mortgagee should be 
bound by the allotment, In such cases, 
therefore, it will, in general, meet the 
case if he is allowed to attend and be 
heard at the stage at which the making 
of a proper allotment is effected, just as 
in other types of cases a person interested 
only in the result of a particular account 

allowed to attend at 
the taking of that account, es- 
pecially if it be in the interests of 
others that he should not thereafter dis- 
pute the result, So much for the status 
of defendant No. 9 who is now being re- 
presented in this court by appellants Nos. 
å to 9. I accordingly hold that defendant 
No. 9 was not a necessary party for the 
effective adjudication of the rights of the 
co-owners, namely the plaintiff and de- 
fendants 1 to 8. 

5. There is yet another aspect of 
the matter to which I may incidentally 
advert in support of the proposition that 
in such cases the question of abatement 
cannot arise. Can it be said that on ac- 
count of the death of defendant No. 9, 
(appellant No. 3 in the Lower Appellate 
Court) the appeal could not be proceeded 
with and the equities between the parties 
and the legal rights and liabilities could 
not be disposed of even in the absence of 
defendant No, 9? I have no hesitation in 
answering the question in the negative; 
for after all what was the interest which 
was being claimed by defendant No. 9 in 
the suit? She was merely entitled to, on 
a final allocation and allotment of the 
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properties to be made at the time of the 
final decree, the area purchased by her 
from out of the interest which would ul- 
timately be allotted to the share of her 
transferor, defendant No. 8. The suit was 
one for partition pure and simple, the 
plaintiff respondent No. 1, claiming eight 
annas share in the property, in accordance 
with which share trial Court has granted 
him the decree. Out of the remaining 
eight annas share, the trial Court decree 
is meant to be apportioned in accordance 
with the proportionate share of defen- 
dants Nos, 1 to 8, and out of the shares 
so allotted to them such portions of the 
property which the co-sharers had in 
their turn transferred to the transferees, 
namely, defendants 9. 10 and 11 could be 


finally allotted and allocated in their 
favour. 
6. The two fundamental princi- 


ples to be borne in ming in dealing with 
such cases are these. A transferee from 
one of the co-sharers from out of his 
share of an undivided property has no 
separate existence for the purpose of the 
partition suit, apart from his transferor. 
That being so, in a pure suit for partition 
the derivative title of such a transferee 
does not fall for any adjudication. The 
second basic principle in cases of this 
nature is that although such a transferee 
of an undivided share of a joint property 
cannot claim as a matter of right to be 
added as a necessary party to the suit. yet 
the important advantage of his being so 
permitted to be represented at the time 
of final allocation and allotment of shares 
is that it lightens the partition suit by 
avoiding the necessity of deciding as to 
the existence and validity of the transfers 
claimed over the undivided shares. Keep- 
ing these principles in view, it cannot be 
said that in the absence of defendant No. 
9, who was appellant No. 3 in the Lower 
Appellate Court, the rights and liabilities 
of the parties in so far as the partition of 
the suit lands was concerned could not be 
effectively adjudicated upon. It also fol- 
lows aS a necessary concomitant of the 
second principle enunciated above that in 
order to lighten the partition suit by 
avoiding the necessity of deciding as to 
the existence and validity of the transfers 
in question it is meet and proper in the 
circumstances of the case to add the pre- 
sent appellants 4 to 9, who are the heirs of 
the original defendant No. 9 as party ap- 
pellants before the Lower Appellate 
Court ex debito justitiae, 


7. For the reasons stated above I 
must hold that the judgment of the Lower 
Appellate Court holding that the appeal 
before that court had abated must be held 
to be wrong. As a necessary corollary to 
what I have already observed above it is 
meet and proper in the ends of justice to 
add the present appellants Nos. 4 to 9 as 
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party appellants before the Lower. Appel- 
late Court. The decree of the Lower Ap- 
pellate Court.holding that the entire ap- 
peal.had abated there on account of the 
fact that the appeal was directed from 
the judgment and decree in a partition 
suit must also be struck down as illegal. 
Accordingly, while holding that the pre- 
sent appellants Nos. 4 to 9 be added as 
party appellants in the Lower Appellate 
Court, this appeal must be allowed. the 
judgment and decree of the Lower Ap 
pellate Court must be set aside and the 
case be remitted back to the Lower Ap- 
pellate Court for hearing the matter on 
merits and disposing it of in accordance 
with law. The costs of this appeal will 
abide the final result of the appeal in the 
Lower Appellate Court. 


S. N. P. SINGH, C. Ju— I agree. 
Appeal allowed 
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Suresh Singh, Petitioner v, The State 
of Bihar and others, Respondents. 


Civil Writ Jurn. Case No. 502 of 1973, 
D/- 30-1-1975. 

(A) Drugs and Cosmetics Rules 
(1945), Rule 49 — Appointment to posts 
of Drugs Inspector — Selection of candi- 
dates who had not the requisite qualifica- 
tion under Rule 49 {c} in preference to 
petitioner who possessed the requisite qua- 
lification of obtaining a degree in phar- 
macy — Petitioner is entitled to maintain 
writ petition and appointments of selected 
candidates cannot be sustained ~~ Consti- 
tution of India, Articles 226 and 227 — 
1974 Serv LJ 141 (Pat) and AIR 1965 SC 
1293, Rel. on. (Paras 9, 22) 

(B) Drugs and Cosmetics Rules (1945) 
Rule 49 (co) — Word ‘Training’ — Mean- 
ing of — That word should be construed 
only as ‘systematic instruction’ in the light 
of various provisions of the Rules as well 
as the Act and its preamble. 


If the State of Bihar had not made 
any specific provision of imparting train- 
ing in any of its institutions, for that rea- 
son the word ‘training’ cannot be liberal- 
ly construed, It is not used to mean ex- 
perience also, Case law discussed, 

(Paras 14, 15. 18) 


(C) Interpretation of Statutes — 


Construction of words. 

In construing the words in a section 
of an Act the Court is not to take them in 
vacua so to speak and attribute to them 
what is sometime called natural and ordi- 
nary meaning, .It has to read the statute 
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as a whole and ask oneself the question 
in the context relating to the subject 
matter what is true meaning of the words? 
(1948) 2 All ER 995, Rel. on. Case law 
referred. (Para 15) 
Cases Referred: Chronological Paras 


AIR 1974 SC 1631 = 1974 Lab IC EN 


1974 Serv LJ 141 (Paty 
AIR 1973 SC 964 = 1973 Lab IC 228 


11, 18 
(1967) 2 Alt ER 576 = (1967) 1 WLR S9 
AIR 1966 SC 707 = (1966) 1 SCR An a 


AIR 1965 SC 1293 = (1965) 1 SCR oe 9 
AIR 1962 All 43 = 1961 All LJ 536 ar 


AIR 1962 AH 227 = (1962) 1 Lab LJ 169 
(FE 14 


) 
(1948) 2 All ER 995 = 1949 Ch 121 15 
(1918) 245 US 418 = 62 L Ed 372 15 


J. Sahay, Chandra Shekhar, Jugal 
Prasad and Janardan Singh, for Peti- 
tioner; S. Shamsul Hasan, (S. C, I) and 
Gopal Shankar (J. C. to S. C. II), for the 
State; Basudev Prasad, Arun Kumar 
Sinha, Mrs. Renuka Sharma, Radha Mo- 
han Prasad. Krishna Prakash Sinha and 
Nageshwar Sharan, for Respondents. 


B. D. SINGH, J..— This application 
by Suresh Singh under Arts, 226 and 227 
of the Constitution of India is directed 
against the notification issued by the State 
of Bihar dated 12-4-1973 (Annexure 4) ap- 
pointing Sharvshri Arun Kumar Srivas- 
tava, Khurshid Alam, Nityanand Des and 
M. P. Srivastava (Respondents Nos, 4 5, 
6 and 7 respectively). besides others, to 
the post of Drugs Inspector. The peti- 
tioner in the said application has prayed 
for quashing the appointment of Respon- 
dents Nos, 4 to 7 and for a direction to 
the State of Bihar {respondent No. 1) and 
the Director of Health Services, (respon- 
dent No. 2) to consider the case of fhe 
petitioner for appointment as Drugs Ins- 
pector, 


2. In order to appreciate the 
points involved in this application it will 
be necessary to state the facts briefly. 
The petitioner is a bachelor of pharmacy 
from Benaras Hindu University in Uttar 
Pradesh. The Government of Bihar in 
the Health Department through the Bihar 
Public Service Commission advertised the 
vacancy for the 12 posts of Inspector of 
Drugs in Class H Gazetted rank, which 
was published in the Bihar Gazette dated 
28-4-1971. As laid down in the advertise- 
ment the post carries the pay scale of 
Rs. 300 to Rs, 750; Out of the 12 vacan- 
cies two posts were reserved, one each 
Scheduled Castes and Scheduled Tribes. A 
copy of the said advertisement is marked 
Annexure ‘l’ to this application. The peti- 
tioner in pursuance of the said .advertise~ 
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ment applied for the post of Drugs Ins- 
pector. The requisite qualification for ap- 
pointment to the said post is laid down in 
Rule 49 of the Drugs and Cosmetics Rules, 
1945 (hereinafter referred to as ‘the 
Rules’), In consonance with Rule 49 of 
the Rules the advertisement dated 28-4- 
1971 (Annexure 1) also required the same 
qualification. The Bihar Public Service 
Commission (Respondent No. 3) on 4th and 
7th April. 1972, interviewed about 20 
candidates, including the petitioner, who 
turned up for interview. No candidate 
belonging to Scheduled Castes and Scne- 
duled Tribes community applied for the 
post, as stated by the petitioner jn para- 
graph 9 of the application. In paragraph 
10 thereof the petitioner has stated that 
out of total candidates interviewed by 
respondent No, 3, only 11 candidates were 
holding degree of bachelor of pharmacy 
and the rest. bachelor of science. Res- 
pondents Nos. 4 to 7, who were appointed 
as Drugs Inspectors, ‘were only science 
graduates and, according to the petitioner, 
they did not possess the requisite qualifi- 
cations required under Rule 49 of the 
Rules and as mentioned in the advertise- 
ment in question. 


3. On behalf of respondent No. 3, 
a counter~affidavit has been filed on 3-7- 
1973 wherein, inter alia, it is stated that 
respondents 4 to 7 were in possession of 
the requisite qualifications for the post of 
Drugs Inspector and they were eligible 
for the post, as found by the technical 
expert, Dr. J. K. P, Sinha, Deputy 
Director of Health Services, who was pre- 
sent at the time of interviews of the can- 
didates. The Commission on the opinion 
of the expert was satisfied that respon- 
dents 4 to 7 had requisite qualifications 
and, therefore, had recommended to the 
State Government to be appointed as 
Drugs Inspector, It was further stated in 
paragraph 7 of the counter affidavit that 
the petitioner was also interviewed but 
was not found suitable for appointment to 
the post. 


A. On behalf of respondents 4 to 6 
a counter affidavit was filed on 3-5-1974, 
stating amongst others, that they had the 
requisite qualifications and they were, 
therefore, duly appointed, Respondent 
No. 7, however, filed a separate counter- 
affidavit on 5-11-1974, and he also stated, 
inter alia, that he possessed the requisite 
qualification and he was rightly appointed 
to the post of the Drugs Inspector, A re- 
joinder to the counter-affidavit of respon- 
dent No. 3 has been filed on behalf of the 
petitioner on 13-1-1975 as also reply to 
the counter-affidavits. filed on behalf of 
respondents Nos, 4 to 7 on that very date. 
Thereafter a supplementary affidavit has 
been filed on behalf of respondents 4 to 
6 on 14-1-1975. Another supplementary 
affidavit was filed on behalf of the peti- 
tioner on 15-1-1975. Lastly. respondents 
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Nos. 4 to 6 filed supplementary affidavit 
in reply to the supplementary affidavit of 
the petitioner on 15-1-1975. 


5. Mr. Jagdish Sahay, learned 
counsel appearing on behalf of the peti- 
tioner, has assailed the notification so far 
as the appointments of respondents Nos. 
4 to 7 are concerned and has raised the 
following points for consideration by us: 


(i) Respondents Nos. 4 to 7 were not 
qualified to be considered for the post of 
Drugs Inspectors, as they did not fulfil 
the requirements of Rule 49 of the Rules 
or the requirements contained in the ad- 
vertisement (Annexure 1): 


(ii) The State of Bihar (respondent 
No. 1) has not filed any counter-affidavit 
either stating that respondents Nos. 4 to 
7 were qualified or that there is provision 
for jmparting post graduate training in the 
Pharmaceutical School at Patna. as pro- 
aes in clause (c) of Rule 49 of the Rules 
an 


(iii) The Bihar Public Service Com- 
mission (respondent No. 3) in the instant 
case never addressed itself to the ques- 
tion of qualification of respondents Nos. 4 
to 7, as required under Rule 49 or under 
the terms of the advertisement. He sub- 
mitted that respondent No. 3 completely 
surrendered to the opinion given by Dr. 
J. K. P. Sinha, the technical expert. 


6. It will be convenient to take up 
point No. (i) first. He referred to Sec- 
tion 33 of the Drugs and Cosmetics Act, 
1940, (hereinafter to be referred to as tthe 
Act). which empowered the Central Gov- 
ernment to make rules, and it was under 
this section that the Rules were framed 
by the Central Government. He referred 
to Rule 49 which reads as under: 


“A person who is appointed an Ins- 
pector under the Act shall be a person 
who— 


(a) has a degree in Pharmacy or 
Pharmaceutical Chemistry. or a post-gra- 
duate degree in Chemistry with pharma- 
ceutics as a special subject of a University 
recognised for this purpose by the ap- 
pointing authority or the Associationship 
Diploma of the Institution of Chemists 
(India) obtained by passing the examina- 
tion with ‘Analysis of Drugs and Phar- 
maceuticals’ as one of the subjects: or 

(aa) holds the Pharmaceutical Che- 
mists diploma granted by the Pharmaceu- 
tical Society of Great Britain: or 

(c) is a graduate in medicine or 
science of a university recognised for this 
purpose by the appointing authority and 
has had at least one year’s post-graduate 
training in a laboratory under (i) a Gov- 
ernment Analyst appointed under the Act 
or (ii) a Chemical Examiner, or {iiD a 
Fellow of the Royal Institute of Chemis- - 
try of Great Britain (Branch E). or (iv) 
the head of an institution specially ap<« 
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proved for the purpose by the appcinting 
authority: 

Provided that only those Inspectors 
who have had not less than three years’ 
experience in the manufacture and test- 
ing of substances specified in Schedule C 
in a laboratory approved for this purpose 
by the licensing authority, shall be autho- 
rised to inspect the manufacture of items 
mentioned in Schedule C: 

Provided further that for a period of 
four years from the date on which Chap- 


ter IV of the Act takes effect in 
the States. persons whose qualifica- 
tions, training and experience are 


regarded, by the appointing authority 
as affording, subject to such further 
training if any, as may be considered ne- 
cessary, a reasonable guarantee of ade- 
quate knowledge and competence. may 
be appointed as Inspectors and authoris- 
ed under the preceding proviso: 


Provided further fer the purposes of 

inspection of shops in any specified area 
any officer of the medical or public health 
department who is a registered medical 
practitioner or a graduate in science may 
be appointed an ex-officio Inspector.” 
Mr. Sahay contended that the provisions 
contained under clause (c) of Rule 49 laid 
down three essential requirements to be 
fulfilled, namely. (a) he must receive 
post-graduate training in a laboratory: (b) 
that laboratory must be under a Govern- 
ment analyst, who has been appointed 
under the Act. and (c) the training must 
be for a minimum period of one year. He 
also pointed out that none of the respon- 
dents Nos. 4 to 7 had received post-gra- 
duate training in a laboratory. He also 
placed before us the advertisement con- 
tained in Annexure ‘I’, which, inter alia, 
contains similar requirements as provid- 
ed in Rule 49. Mr. Sahay then referred 
to the statements mad2 in paragraphs 14 
and 15 of the main writ petition, where- 
in it is stated that respondent No. 7 him- 
self had made an enquiry in writing from 
the Drug Controller (India), Directorate 
General of Health Services, as to whether 
the respondent No. 7, who had working 
experience as scientific assistant in Drug 
Control Laboratory and was a science 
graduate, was eligible to be appointed as 
Drugs Inspector or not, which matter was 
referred to the Drug Controller. Bihar 
State, Patna, for clarification, (vide An- 
nexure 2). On receipt of Annexure 2, 
Dr. J. K. P. Sinha, who was then Deputy 
Director of Health Services and Drug 
Controller (Bihar} by his letter dated 
14-6-72 informed the Drug Controller 
(India) that working experience did not 
have the element of svstematic knowledge 
and training and as such science graduate 
having working experience In a labora- 
tory might not be appointed as Drug Ins- 
pector. The relevant portion of the let- 
ter (Annexure 3) is as follows: 
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ARETE Training is a planned ` and 
systematic process. But mere working 
experience does not have the element of 
systematic knowledge and training, Hence, 
in our opinion a person having working 
experience of more than one year should 
not be deemed to have fulfilled the re- 
quirement of one year training.” 


He urged that it may be noticed that the 
same Dr, J. K. P., Sinha was the technical 
expert when the Commission had inter- 
viewed the petitioner and respondents 
Nos. 4 to 7 


7. Mr. Sahay reiterated that since 
respondents Nos, 4 to T had no post-gra- 
duate training in a laboratory, they were 
not qualified to be considered by Respon- 
dent No. 3, the Public Service Commis- 
sion (hereinafter referred to as ‘the Com- 
mission’). Therefore, their appointments 
by the impugned notification is vitiated. 
Accorcing to him, the petitioner having 
bachelor degree in Pharmacy was duly 
qualified under clause (a) of Rule 49 of 
the Rules, whereas respondents Nos. 4 to 
7 having merely degree in science would 
have been eligible for selection only 
under clause (c) of Rule 49, provided they 
had acquired post-graduate training in a 
laboratory under a Government Analyst 
appointed under the Act. According to 
Mr. Sahay, ‘post-graduate training in a 
laboratory’ required training of M.Sc. 
standard in the case of the respondents. 
The word ‘training’ occurring in Rule 49 
in the context obviously means, learned 
counsel emphasised, person having syste- 
matic instruction and exercise, but the 
respondents having no such systematic in- 
structions or exercise were not at all eli- 
gible vis-a-vis the petitioner, who was 
holder of a degree in pharmacy, and that 
was the sufficient qualification as con- 
templated under clause (a) of Rule 49. 
Since the petitioner, who was duly quali- 
fied, was being considered along with res- 
pondents Nos. 4 to 7, who had no requisite 
qualification, and respondents Nos. 4 to 
7 would have been eliminated during the 
course of interview by the Commission, 
the petitioner had a fair chance to 
be recommended by the Commission and 
would have been appointed by the State 
Government. In the circumstances he 
submitted that the petitioner is entitled to 
the reliefs prayed for in his application. 


at 


8. In order to find support to his 
contention he has relied on an unreported 
judgment of this Court dated 16-2-1973 in 
C. W. J. C. No. 19 of 1972* (Dr. Binod 
Shankar Rai v. State of Bihar). In that 
case also the petitioner had prayed for 
quashing of the order dated 31-12-1971 
(Annexure 5) of the State Government 
appointing Dr, Kailashpati Yadav (respon- 
dent No. 5) as a Resident Surgical Officer 


*Rerorted in 1974 Serv LJ 141 (Pat). 
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(Thoracic Surgery) in the P. W. Medical 
College, Patna. K. B, N. Singh and Sar- 
war Ali. JJ.. observed in paragraph 15 
that respondent No. 5 was not eligible for 
appointment as he had not put in the mi- 
nimum of one year’s service in the State 
Health Service, as required by the ad- 
vertisement (Annexure 1) on the last date 
of filing the application. As a 
result of the interview and eva- 
luation of marks also the petitioner rank- 
ed higher to respondent No. 5, whose ap- 
pointment could not be sustained. It was 
apparent therefore that their Lordships 
held that the petitioner’s case could not 
be said to have been duly considered and 
he could very well maintain the writ ap- 
plication for quashing the order of ap- 
pointment contained in Annexure 5. In 
conclusion, their Lordships allowed the 
application of the petitioner. 


9. Reference was also made to 
C. Channabasavaiha v. State of Mysore, 
(AIR 1965 SC 1293) where their Lordships 
held that where selection to the public 
services was to be made by the State Pub- 
lic Service Commission by holding viva 
voce test of the candidates. selection of 
those who had obtained less number of 
marks in preference to those who had ob- 
tained greater number of marks, other 
things being equal, could not be sustain- 
ed. In view of the above decisions I have 
no doubt, in my mind, that the petitioner 
had legal rights and his application was 
entertainable under Article 226 of the 
Constitution. But it has yet to be decid- 
ed as to whether the petitioner is entitled 
to any of the reliefs sought for, which 
chiefly depend upon the construction of 
Rule 49 (c) of the Rules, particularly the 
phrase ‘post-graduate training in a labo- 
ratory’ occurring therein. 

10. Mr. Basudev Prasad, learned 
counsel appearing on behalf of respon- 
dents Nos 4 to 6, has also agreed that the 
construction of clause (c) of Rule 49 is 
the crux of the matter. He referred to 
the counter-affidavit filed on behalf of 
respondents Nos, 4 to 6 on 3-5-1974, which 
was sworn by Arun Kumar Srivastava 
(respondent No. 4). It was stated in para- 
graph 10 thereof that respondent No. 4 
was working as demonstrator with effect 
from 8-3-1967 in the Pharmacy School, 
Patna, which is under the Department of 
Health, Government of Bihar. Respon- 
dent No. 5 was also demonstrator with 
effect from 23-9-1963 in the said school 
and respondent No, 6 was demonstrator 
therein from 24-4-1961. Therefore, it 
was submitted that Respondents Nos, 4, 5 
and 6 had experience of more than 4 
years. 7 years and 10 years, respectively, 
on the date óf advertisement, that is. on 
28-4-1971. Mr. Prasad, therefore, submit~ 
ted that their experience as demonstra- 
tors after having held by them degree in 
science is sufficient to hold them ‘trained’ 
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within the meaning of Rule 49. In this 
connection he referred to the certificate 
dated 14-1-1972 (Annexure C (1)) to the 
supplementary affidavit filed on behalf of 
respondents Nos. 4 to 6, granted by the 
Principal of Pharmacy School, Patna. the 
relevant portion of which is to the fol- 
lowing effect: 


N “Sri Arun Kumar Srivastava. B.Sc. 
joined this institution on 8-3-1967 as De- 
monstrator in Chemistry Section, where 
post-matriculation teaching in Diploma in 
Pharmacy is imparted, He trains the stu- 
dent of this Institution in analytical 
works of Pharmaceutical Drugs and Che- 
micals. Thus he has acquired sufficient 
knowledge in analysis of Drugs and Phar- 
maceuticals, I find him co-operative, in- 
telligent and hard worker.” 


Annexure C (2) of the said supplementary 
affidavit is a similar certificate pranted by 
the Principal to Shri M. K. Alam. (res- 
pondent No. 5), the relevant portion of 
which is to the following effect: 


“This is to certify that Sri M. K. 
Alam, B.Sc. joined this institution on 
23-9-1963 as Demonstrator where teach- 
ing in post-matriculation Diploma in 
Pharmacy is imparted, Since then he is 
working here. He trains fhe students in 
analytical works of pharmacopoeial drugs 
and chemicals along with a large num- 
ber of pharmacopoeial preparations per 
specification of I.P.. B.P., B. C. P. and 
N. F. covered under the subjects phar- 
maceutical chemistry and general phar- 
macy. He has been fully trained on the 
above aspect during his stay here, He 
has acquired suficient knowledge and ex- 
perience in the analysis and preparation 
of drugs and pharmaceuticals.” 
Annexure C (3) is the certificate granted 
by the same Principal to respondent No. 
6. the relevant portion of which reads as: 


“I have to certify that Sri Nityanand 
Das, joined this institution on the 24th 
April, 1961, as Demonstrator of Physics 
where post-matriculation teaching in Dip- 
loma in Pharmacy is imparted. 


He has heen training the students of 
this Institution in analytical works of 
Pharmaceutical Drugs ang Chemical men- 
tioned in the I. P., D. P.. B, P. C and 
U. 5. C besides taking the classes of gene- 
ral pharmacy and dispensing pharmacy 
and chemistry. the subject dealing with 
drugs and cosmetics for more than 10 
years, 


_ Moreover, he had opportunities for 
being deputed for analytical works of 
drugs in the Bihar Drugs Control Labora- 
tory, Patna, then a section of Institution 
of Pharmacy, Sultanganj, Patna-6 Thus 
he has acquired sufficient knowledge in 
analysis of pharmaceutical drugs and 
pharmaceutics. I find him co-operative, 
meritorious and experienced with good 
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moral character. He can be entrusted to 
any work of responsibility.” : 

11. Mr. Prasad submitted thai the 
phrase ‘post-graduate training’ occurring 
in the said rule means training after gra- 
duation. that Is, according to him, is the 
simple meaning, He urged that it cannot 
be construed to mean ‘training’ of post- 
graduate standard, as submitted by the 
learned counsel for the petitioner. Ac- 
eording to him the word ‘standard’ is not 
to be found im the said rule, According 
to Mr. Prasad, their experience in the 
school as demonstrators for a number of 
years was sufficient to consider them as 
fully trained and possessed of requisite 
qualifications for appointment as Drugs 
Inspectors, as provided in the Rules, He 
referred to the ordinary dictionary mean- 
ing of thé word ‘training’. Oxford English 
Dictionary, Reprint 1961 Vol. XI. page 
239, mentions the meaning of the word 
‘training’ as “Discipline and instruction 
directed to the development of powe2rs or 
formation of character; education. rearing. 
bringing up; systematic instruction and 
exercise in some art, profession, or occupa- 
tion, with a view to proficiency in it’ Mr. 
Prasad submitted that the training no 
doubt means systematic instructior, but 
it also means exercise in some art, pro- 
fession with a view to proficiency in it. 
If respondents 4 to 7 as demonstrators in 
the Pharmacy School had acquired ex- 
perience, they had also acquired profi- 
ciency, as supported by the various cer- 
tificates. referred to above. He urged that 
fhe word ‘training’ occurring in Rule 49 
(c) is. therefore, capable of more than one 
meaning. It is well settled, he contended, 
that if two constructions are possible. and 
if the Commission had taken a particular 
view on the basis of one of the construc- 
tions, which gave rise to the impugned no- 
tification appointing the respondents, this 
Court would not interfere under writ iu- 
risdiction. In support of his contention he 
referred to Principal. Patna College, Patna 
v. Kalyan Srinivas Raman. (AIR 1966 SC 
707) and he drew our attention to para- 
graph 20 at page 713, the relevant portion 
of which js to this effect:— 


taenn. Even on the merits, we 
think we ought to point out that where 
the question involved is one of interpret- 
ing a regulation framed by the Azademic 
Council of a University. the High Court 
should ordinarily be reluctant to issue a 
writ of certiorari where it is plain that 
the regulation in question is capable of 
two constructions. and it would generally 
not be expedient for the High Court to re- 
verse a decision of the educational autho- 
rities on the ground that the construc- 
tion placed by the said authorities 
on the relevant regulation appears 
to the High Court less reasonable than the 
alternative construction which it is pleas- 
ed to accept. The limits of the High 
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Court’s jurisdiction to issue a writ of cer- 
tiorari are well recognised and it is on 
the whole. desirable that the require- 
ments prescribed by judicial decisions in 
the exercise of writ jurisdiction in dealing 
with such matters should be carefully 
borne in mind.” 


He also preferred to Dr. Umakant Saran 
v. State of Bihar, (AIR 1973 SC 964) 
where it was held that in order that man- 
damus might issue to compel the authori- 
ties to do something, it must be shown 
that the statute imposed a legal duty and 
the aggrieved party had a legal right 
under the statute to enforce its perform- 
ance, In that case it was held that while 
respondents were eligible for appointment 
as lecturers and the petitioner-apnellant 
was not and, therefore. he could not be 
regarded as aggrieved for the purpose of 
issue of mandamus for setting aside the 
appointments of the respondents, Mr 
Prasad, in that connection, referred to the 
counter-affidavit filed on behalf of res- 
pondent No. 3 wherein it was mentioned, 
as stated above, that the petitioner was 
also interviewed but was not found suit- 
able for appointment to the post by the 
Commission, 


12. Mr. Prasad also placed before 
us a recent judgment of the Supreme 
Court in Mohammad Shujat Ali v. Union 
of India, (AIR 1974 SC 1631) where it 
was held that the question in regard to 
equivalance of educational qualifications 
was a technical question based on proper 
assessment and evaluation of the relevant 
academic standards and practical attain- 
menis of such qualifications and where the 
decision of the Government was based on 
the recommendation of an expert body, 
which possessed the requisite knowledge, 
skill and expertise for adequately dis- 
charging such a function, the Court. unin- 
formed of relevant data and unaided by 
the technical insights necessary for the 
purpose of determining equivalence, 
would not lightly disturb the decision of 
the Government. It was only where the 
decision of the Government was shown to 
be based on extraneous or irrelevant con- 
siderations. or actuated by mala fides or 
irrational and perverse or manifestly 
wrong that the Court would reach out its 
lethal arm and strike down the decision 
of the Government. Therefore, where the 
view taken by the Government of Andhra 
Pradesh that US and OCE certificates of 
the Osmania Engineering College were 
not equivalent to US or OCE Diploma of 
the College of Engineering. Guindy or 
LCE, LME or LEE diploma of any other 
recognised institution did not suffer from 
anv of those infirmities and it was based 
on the recommendation of an expert high 
powered body like the State Board of 
Technical Education consisting of distin- 
guished administrators, educationists and 
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technical experts against whom nothing 
could be alleged on behalf of the peti- 
tioners appellants. the decision taken by 
the Government of Andhra Pradesh on 
the basis of the recommendation of the 
State Board of Technical Education could 
net be regarded as unreasonable or per- 
verse or manifestly wrong nor could it be 
said to be mala fide or based on extra- 
neous or irrelevant considerations. Hence, 
the decision of the Government of Andhra 
Pradesh denying equivalence of US and 
OCE of the Osmania Engineering College 
with LCE, LME or LEE diplomas could 
not be set aside. 


13. Mr. Krishna Prakash Sinha, 
learned counsel appearing on behalf of 
respondent No. 7, contended that the case 
of respondent No. 7 was different from 
those of respondents Nos. 4 to 6 He 
pointed out that respondent No. 7 took 
his B.Sc, degree in 1960 with Chemistry 
as one of the subjects, Later he was ap- 
pointed as demonstrator in Pharmacy 
School, Patna, and worked as such for five 
years. Then he was appointed as Senior 
Scientific Assistant in the Bihar Drugs 
Control Laboratory. Patna. under Govern- 
ment Analyst. appointed under the Act, in 
December, 1966, and from 23rd December, 
1966. upto the date of interview he had 
put in more than 4 years of service as 
Senior Scientific Assistant to the Govern- 
ment Analyst. During the absence of the 
Government Analyst, respondent No. 7 
was also put in charge of the Govern- 
ment Drugs Control Laboratory. as evi- 
denced by Annexure A/2 to the counter- 
affidavit filed by respondent No. 7, on 
5-11-1974. He also drew our attention to 
the certificate granted by Sheo Vihari Lal 
on 30-10-1971 to respondent No. 7, 
was Government Analyst and Officer in- 
charge, Bihar Drugs Control Laboratory, 
Agamkuan, Patna. The said certificate 
reads thus: 

“This is to certify that Shri Mahesh- 
war Prasad Srivastava. B.Sc.. B.D., Senior 
Scientific Assistant who is a graduate in 
Science has been working in Bihar Drugs 
Control Laboratory, Patna. since 1966, 
under me, a Government Analyst appoint- 
ed under Drugs Act. 1940. Hence. he has 
been trained for more than a year under 
a Government Analyst and he has also 
gained experience in analysis and testing 
of drugs.” 


Mr. Sinha further adopted the argument 
advanced on behalf of respondents Nos. 
4 to 6 by Mr. Prasad as to the meaning 
of the word ‘training’ occurring in Rule 49 
(c) He also urged that for the reasons 
stated above, respondent No. 7 was duly 
aualified to be appointed as Drugs Inspec- 
tor under Rule 49 (c) G) or (iv) of the 
Rules, Not only that his qualification was 
such that he could have been appointed 
even Government Analyst a higher post 
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as provided under Rule 44 (a) of the 
Rules, 


14. In my opinion, considering’ ve- 
rious provisions of the Rules as well as! 
the Act and its preamble, it will be diffi- 
cult to give a different meaning of the 
word ‘training’ than “systematic instruec-; 
tion’, According to the reguirements of 
the qualifications, contemplated under 
Rule 49 (c) of the Rules, it was incum-' 
bent upon the respondents to have receiv- 
ed systematic instruction in a laboratory 
where training is imparted. It may be 
noticed that the rules have been framed 
by the Central Government and are not 
confined only to the State of Bihar If 
the State of Bihar had not made any spe- 
cific provision of imparting training in any 
of its institutions, for that reason the 
word ‘training’ occurring in Rule 49 {c) 
cannot be liberally construed. Reference 
may be made to Buddhan Singh v. Nabi 
Bux. (AIR 1962 All 43) (FB) where it was 
held that if a word was capable of being 
understood in a narrow as also a broad 
sense then one has to look to the setting 
in which the word appeared in order to 
ascertain the sense in which the legisla- 
ture used the word. In Ramesh Metal 
Works v, State, (AIR 1962 All 227) (FB) 
it was observed that law was not an exer- 
cise in linguistic discipline. It was emerg- 
ing as an important therapy in disorder of 
social metabolism, It was a complex pro- 
cess, and couid be fully understood only 
by an attentive regard to its thereapeutic 
function and its synthesis, ‘There was ac- 
cordingly growing recognition bv Courts 
that a statute should be construed, ra- 
ther than interpreted, with due regard to 
its avowed object and to its character. 

15. In my opinion, in construing: 
the words in a section of an Act it is not 
to take those words in vacua so to speak: 
and attribute to them what is sometime 
called natural and ordinary meaning, It 
has to read the statute as a whole and ask 
oneself the question in this context. relat-, 
ing to the subject-matter what is true 
meaning of the word?” Vide {1948} 2 
All ER 995-998, It is also well settled 
that the words derive colour from those 
which surround them, (Vide (1967) 2 
All ER 576-578). ‘A word is not a erystal 
transparent and unchanged, it is skin of 
living thought and may vary greatly in 
colour and content according to circum- 
stances and the time in which it is used’ 
(Vide (1918) 245 US 418, 425), It may be 
noticed that in the instant case the pre- 
amble of the Act, under which the Rules 
have been framed, mentions, inter alia, 
‘to regulate the manufacture of drugs and 
cosmetics’. By reading the provision of 
the Act it is manifest that the main. object 
of the Act is to prevent substandards in 
drugs presumably for maintaining high 
standard of medicinal treatment. It may 
also be noted that in clause (a) of tule 44 
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of the Rules the rule making authority 
has used the term “experience” whereas 
in the first proviso to the said rule the 
word ‘training’ has been used and in the 
second proviso both the words “training 
and experience” have been used. There- 
fore, it is obvious that the rule making 
uthorities were aware with the differ- 
ence in the meaning of the words ‘train- 
ing’ and ‘experience’, Being so aware the 
rule making authorities have chosen the 
word ‘training’ only to be used under 
clause (c) of Rule 49 of the Rules. There- 
fore, it will be difficult for me to hold the 
word ‘training’, used in clause fe) of Rule 
49, to mean ‘experience’ also. 

16. Duties of an Inspector are 
mentioned in Rules 51 and 52 of the 
Rules. It will be relevant to quote below 
clause (3) of Rule 51 of the Rules: 

“Subject to the instructions of the 
controlling authority, it shall be the duty 
of an Inspector authorised to inspect pre- 
mises licensed for the sale of druss— 


(3) to procure and send for test or 
analysis, if necessary, samples cf any 
drug which he has reason to suspect are 
being sold or stocked or exhibited for 
sale in contravention of the provision of 
the Act or Rules thereunder; 

From the above provisions it will appear 
that an Inspector is required to send for 
test or analysis, if any. samples of any 
drug which he has reason to suspect are 
being sold or stockeg or exhibited for sale 
in contravention of the provisions. This 
shows that it requires perfect knowledge 
in pharmacy and obviously it requires 
‘systematic instruction’. It may further be 
seen that clause (2) of Rule 52 also re- 
quires trained instructions while discharg- 
ing the duty. The said provision reads 


thus: 

“Subject to the instructions of the 
controlling authority it shall be the duty 
of an Inspector authorised to inspect the 
manufacture of drugs— 

(2) in the case of establishments li- 

censed to manufacture products specified 
in Schedule C and C (1) to inspect the 
plant and the process of manufacture, 
the means employed for standardizing and 
testing the drug, the methods and place 
of storage, the technical qualifications of 
the staff employed and all details of loca- 
tion, construction and administration of 
the establishment likely to affect the po- 
tency or purity of the product;”’ 
It will thus appear that an Inspector has 
to inspect a plant and process of manu- 
facture etc, No doubt, in such cases Ins- 
pectors are specially authorised to inspect 
the manufacture of drugs but such Ins- 
pectors have to be appointed out of the 
Inspectors appointed under Rule 49 of the 
‘Rules, . 

17. The submission of Mr. Sinha 
also to the effect that respondent No. 7 
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had such qualification that he could have 
been appointed even Government Analyst 
as per qualifications required under Rule 
44 of the Rules, which. he submitted, was 
obviously higher post than that of the 
post of Inspector of Drugs, is not tenable. 
I have already examined Rule 44 where- 
in the word ‘experience’ has been used. 
Even if it is assumed that he was qualified 
to be appointed under Rule 44, it has to 
be tested as to whether he was qualified 
to be appointed under Rule 49 of the 
Rules, The certificate contained in An- 
nexure A/1, granted to respondent No. 7, 
which I have quoted earlier, is also of no 
avail to him in order to establish that he 
had received the requisite training. It 
simply mentions that respondent No. 17 
was working in the Bihar Drugs Control 
Laboratory. Patna, since 1967. and, there- 
fore, in his opinion he had been trained 
for more than one year under a Govern- 
ment Analyst and, thereby he had gained 
experience in analysis and testing of 
drugs. In other words, this certificate is 
also based on experience, not on the fact 
that respondent No. 7 had acquired sys- 
tematic instruction. It has already been 
stated that in the State of Bihar there is 
no provision in any institution for impart- 
ing such training nor any syllabus was 
published, which fact was also emphasised 
by Mr. Sinha. 


18. The observation of their Lord- 


Ships of the Supreme Court in the case 


of Mohammad Shujat Ali, (AIR 1974 SC 
1631) (supra), on which reliance has been 
placed by Mr. Prasad. is not applicable on 
the facts and circumstances of the instant 
case.: In that case, it may be seen that 
there was a committee of experts for pro- 
per assessment and evaluation of relevant 
academic standards and for interpreting 
the rules of equivalence, whereas in the 
instant case there was no such committee 
of experts for interpreting the rules in 
respect of equivalence, In the instant 
case f K. P. Sinha was the expert 
only to assist the Commission by his ex- 
pert opinion at the time of interview of 
the petitioner and the respondents, Be- 
sides, the opinion of this expert was of 
No: value in view of Annexures 2 and 3 
referred to above, Similarly. the obser- 
vation of their Lordships in AIR 1966 SC 
707 (Supra), relied upon by Mr. Prasad, 
is not applicable to the instant case, I 
have already observed that in the context 
in which the word ‘training’ is used and 
in the light of the object and the pream- 
ble of the Act training meant ‘systematic 
instruction’ and it was not capable of 
other construction. The submission of 
Mr. Prasad on the basis of the observation 
in ATR 1973 SC 964 (supra) is also not 
tenable. It may be noticed that in that 
case petitioner-appellant Dr. Uma Kant 
Saran was not qualified at all. In the ins- 
tant case, on the basis of the counter-affi- 
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davit filed on behalf of respondent No. 3, 
it cannot be said that the petitioner was 
not qualified at-all, On the contrary, his 
qualification is in accordance with the re- 
quirement contained in Rule 49 (c) of the 
Rules. Mr. Prasad had submitted that he 
was not found suitable in spite of the 
qualification, in the interview by respon- 
dent No. 3. In my view the word ‘un- 
Suitable’ used in the counter-affidavit 
would mean that he was not found suit- 
able vis-a-vis respondents Nos. 4 to 7. It 
does not mean that he was not qualified 
at all or unqualified, 


19. Mr, S. Shamsul Hasan, learned 
counsel appearing on behalf of respon- 
dent No. 3. has merely adopted the argu- 
ment advanced by Mr. Prasad and Mr. 
Sinha, Therefore. nothing turns on his 
submissions. 


20. Mr. Prasad in the alternative 
contended, that even if it was held that 
the word ‘training’ occurring in Rule 49 
meant in the context ‘systematic instruc- 
tion’, which the respondents Nos. 4 to 6 
had not received in a laboratory under a 
Government Analyst, appointed under the 
_Act, the appointments of these respon- 
dents should not be interfered with. in 
view of the fact that the Patna Pharmacy 
School had no provision for imparting 
such training nor it has published any 
syllabus. He further submitted that the 
State of Bihar has not provided for im- 
parting training in any of the institutions 
in the State and, therefore, it will amount 
to causing undue hardship to the respon- 
dents, if their experience as demonstra- 
tors or otherwise is not treated as train- 
ing for the purpose of Rule 49 (c) of the 
Rules. In this connection he referred to 
notification No. TI/RI-2010/55A-11505 
dated 28-11-1956, issued by the Govern- 
ment of Bihar, appointment Department, 
which reads as: 


"Where the State Government are sa- 
tisfied that the operation of any rule re- 
sulating the conditions of service of State 
Government servants, or any class of such 
Government Servants, causes undue hard- 
ship in any particular case, they may by 
order dispense with or relax the require- 
ments of that rule to such extent and sub- 
ject to such conditions as they may con- 
sider necessary for dealing with the case 
in a just and equitable manner”, 


In my opinion, the above notification also 
is of no avail to the respondents Nos, 4 
to 7. In the notification appointing them 
nothing has been mentioned to show that 
they were being appointed because there 
was no provision for imparting post-gra- 
duate training in any of the institutions 
in the State of Bihar and as such the pro- 
visions 
Rules were being relaxed in the case of 
appointment of those respondents, In An- 
nexure A dated 18-9-1972. which is a note 
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contained in Rule 49 (c) of the — 
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addressed to the Health Minister by Mr. 
Nagmani, the then Health Commissioner. 
it is mentioned that the advertisement 
(Annexure ‘l’) required one. year post- 
graduate training in a laboratory under 
Government Analyst but there is no pro- 
vision for such training in any of the in- 
stitutions in the State of Bihar. He has 
also mentioned therein that due to the 
fact that respondents 4 to 7 had acquired 
experience in the Pharmacy School as 
demonstrators that the Commission had 
found them suitable. He had, therefore, 
recommended to the Health Minister for 
their appointment as Drugs Inspectors. 


21. In my opinion, no reliance can 
be placed on Annexure ‘A’, Mr. Basudev 
Prasad had also at the very initial stage 
conceded. that Annexure ‘A’ could not be 
looked into as it being a privileged and 
confidential document could not have been 
made available to respondents 4 to 6. In 
my opinion, therefore, it was unauthoris- 
ed document. Besides, the provision con- 
tained in rule 49 (c) could not have been 
relaxed by Annexure A. Under notifica- 
tion dated 28-11-1956, referred to above, 
the State Government alone, if satisfied, 
could have dispensed with or relaxed the 
requirements contained in rule 49 (c) of 
the Rules by an order. but in the instant 
case no such order has been passed either 
separately or in the impugned notification. 
At any rate, such order, if any, passed by 
the State Government has not been placed 
on the record. 


22. After careful consideration 
from different aspects, I am of opinion 
that the impugned notification, so far as 
it relates to the appointment of respon- 
dents 4 to 7, cannot be sustained, as they 
did not have the requisite qualification as 
required under rule 49 (c) of the Rules or 
under the advertisement (Annexure 1), 
and I accept the contention of learned 
re for the petitioner under point 

0. 3 


_ 23. Learned counsel for the peti- 
tioner has not pressed other reliefs, as 
prayed for in the application. In that 
view of the matter. it will not be necessary 
to deal with the contentions of learned 
counsel for the petitioner under point 
Nos, (ii) and (iii). 


_ 2A, In conclusion, this application 
is allowed in part and the notification 
dated 12-4-1973 (Annexure 4). so far as it 
relates to the appointment of respondents 
4 to 7, is quashed. In the circumstances, 
however, there will be no order as to 
costs. 


BIRENDRA PRASAD SINHA, J.:— 
I agree, 
Petition partly allowed. 
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Krishna Prasanna Roy and another, 
Petitioners v. Satyabati Roy and cthers, 
Opposite Party. 

Civil Revn. No. 1096 of 1973, D/- 15-9- 
1975.* 


(A) Court Fees Act (1870), Section 7, 
clauses (iv), (c) and (v) — Mode of valu- 
ation under clause (iv) (co) — Valuation 
not to be arbitrary but reasonable — 
Valuation under clauses (iv) (ce) and (v) 
compared, 


l The two distinct provisions enume- 
rated in Sections 7 (iv) (c) and 7 (v} make 
an apparent distinction in regard to the 
value of the relief and liability to pay 
court-fee thereon. Whereas liberty has 
been piven to a plaintiff under Section 7 
(iv) (c} to put his own valuation. a plain- 
tiff suing for possession under Section 7 
(v) has to value the subject-matter ac- 
cording to the market value of the pro- 
perty. Basically, therefore, the conten- 
tion cannot be accepted as correct that 
since the valuation put by the plaintiffs 
was different than the market value of the 
suit land, the court below should have 
necessarily decided the question of valua- 

tion in terms of the market value. 
(Para 5) 


The plaintiff is not entitled to give an 
arbitrary valuation to bring the suit 
within the jurisdiction of a particular 
Court, The valuation given in the plaint 
should be a reasonable valuation and it is 
open to the Court to revise the same in 
appropriate cases, But it cannot be held 
that simply because the said valu: could 
well be higher than that put by the plain- 
tiff, the Court must necessarily revise the 
same, In other words, where there is 
some rationale indicating the reasonable- 
ness of the value stated by the plaintiff, 
which cannot be said to be capricious or 
arbitrary, the Court will refuse tc revise, 
rather it cannot revise the same, (Case 
law Ref.) (Para 6) 


Where the plaintiffs have stated the 
valuation on the basis of the considera- 
tion mentioned in the sale deed which 
was sought to be impeached, there is a 
reasonable basis for the valuation and the 
relief sought for and it cannot be said to 
be arbitrary. AIR 1958 Pat 201. Relied 
on, ‘Para 6) 
Cases Referred: Chronological Paras 


AIR 1975 SC 1670 = (1975) UJ (SC) me 
AIR 1965 Pat 469 = (1965) 2 Cri LJ ar 


AIR 1958 Pat 201 = 1957 Pat LR 281 6 
aa A a NI TD OE DTN TEPTESO 


*(Against order of A. N, Sahay. Sadar 
Munsif, Purnea, D/- 24-8-1973). 


A'T/BT/A339/76/WNG 


Krishna Prasanna v. Satyabati (H. L. Agrawal J.) 


A-I.R. 


AIR 1957 Pat 560 = 1957 BLJR 38 6 
1953 BLJR 100 6 
AIR 1944 Pat 17 = 24 Pat LT 446 (FB) 

5. 6 


A. N. Chatterjee. for Petitioners: 
Bimal Bhusan Sen for Nos. 1 and 2. for 
Opposite Party. 


ORDER:— This jis an applica- 
tion under Section 115 of the Code of 
Civil Procedure by defendants 1 and 2 
challenging the order of the Munsif in the 
valuation matter. 


o 2, The suit of the plaintiffs-oppe- 
site party Nos. 1 and 2 is for a declaration 
that the sale deed dated 23-3-1966 execut- 
ed by plaintiff No. 1 in favour of defen- 
dants Nos. 1 and 2 with respect to the 
suit lands was tainted with fraud and was, 
therefore, inoperative end fit to be can- 
celled, The consideration mentioned in 
the sale deed was Rs. 2,500/- and the suit 
filed in the year 1967 was valued at Rupees 
2,500/- in terms of the valuation mention- 
ed in the impugned sale deed. 


3. The petitioners raised an issue 
on the question of valuation. According 
to them, the suit was beyond the pecu- 
niary jurisdiction of the Munsif, 


4. It may be mentioned that the 
plaintiffs had paid ad valorem  court-fee 
on the value of the relief put by them. 
The trial Court was called upon to de- 
cide the valuation matter as a prelimi- 
nary issue, and by the impugned order it 
has reached a finding that "the conside- 
ration money mentioned in the sale deed 
would be the proper valuation of the suit 
lana iiics Thus the plaintiffs appear 
to have correctly valued the suit land.” 


5. Mr, A. N. Chatterjee appearing 
for the petitioners challenges the finding 
of the learned Munsif on the ground that 
in wiew of the admission of P. W. 1 that 
the market value of the suit land would 
be between Rs. 5,000/- "to Rs. 6,000/-, it 
should have been held that the suit was 
beyond his pecuniary jurisdiction. He 
placed reliance upon the Full Bench deci- 
sion of this Court in the case of Mosso- 
mat Rupia v. Bhatu Mahto, (AIR 1944 Pat 
17) (FB). It is not disputed that the suit 
would be governed by the provision of 
Section 7 (iv) (ec) of the Court Fees Act 
which provides that in suits for declara- 
tory decree and consequential relief, the 
plaintiff shall state the amount at which 
he values the relief sought and the court- 
fee will be payable according to that 
amount at which the relief sought is valu- 
ed in the plaint. In this connection it will 
be useful to refer to the provision of Sec- 
tion 7 (v) of the Court-fees Act as well 
which contemplates court-fee payable in 
suits for possession of land. houses and 
garden ete., according to the valuation of 
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the subject-matter on the market value of 
the land. 


On a comparison of these two distinct 
provisions enumerated in Sections 7 {iv) 
(c} and 7 (v) of the Court Fees Act, an 
apparent distinction has been made in re- 
gard to the value of the relief and liabi- 
lity to pay court-fee thereon, Whereas 
liberty has been given to a plaintiff ins- 
tituting a suit for declaration of title with 
consequential relief under Section 7 (iv) 
(c) to state the amount at which he values 
the relief, in other words, to put his own 
valuation, a plaintiff suing for possession 
of land. houses and garden etc.. under Sec- 
tion 7 (v) has to value the subject-matter 
according to the market value of the pro- 
perty. There is, therefore, an apparent 
and fundamental difference in the proce- 
dure for valuation of the two types of 
suits following under two different classes 
of Section 7 of the Court Fees Act. Ba- 
sically, therefore, the contention of Mr. 
Chatterjee cannot be accepted as correct 
that since the valuation put by the plain- 
tiffs was different than the market value 
of the suit land. the court below should 
have necessarily decided the question of 
valuation in terms of the market value in 
favour of the petitioners. 


6. A question still arises as to 
whether a plaintiff is entitled under Sec- 
tion 7 (iv) (c) to put any arbitrary and ri- 
diculous valuation. This question has 
fallen for consideration before this Court 
on earlier occasions several times and the 
consensus according to those decisions is 
that the plaintiff is not entitled to give 
an arbitrary valuation to bring the suit 
within the jurisdiction of a particular 
Court. Reference may be made in this 
regard to some of those cases, namely, 
Noor Md. v, Wazir Hussain. (1953 BLJR 
100). Miss Sharmistha Sinha v. Ram Chan- 
dra Sahay, (AIR 1965 Pat 469). Jadunan- 
dan Gope v. Syed Najmuzaman, (AIR 
1957 Pat 560) and State of Bihar v. Tulshi 
Ram, (AIR 1958 Pat 201). The valuation 
given in the plaint should be a reasonable 
valuation and it is open to the Court to 
revise the same in appropriate cases. But 
it cannot be held that simply because the 
said value could well be higher than that 
put by the plaintiff, the Court must ne- 
cessarily revise the same, In other words 
where there is some rationale indicating 
the reasonableness of the value stated by 
the plaintiff. which cannot be said to be 
capricious or arbitrary, the Court will re- 
fuse to revise, rather it cannot revise the 
same, The Supreme Court in the case of 
The Dollar Company, Madras v. Collector 
of Madras, (AIR 1975 SC 1670) while cor- 
sidering a matter under the Land Acaui- 
sition Act has observed that the best evi- 
dence of the value of a proverty is the 
sale of the very property to which the 
claimant is a party. particularly if the sale 
is of a recent date. 
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In the case of State of Bihar v, Tulshi 
Ram, (AIR 1958 Pat 201) (Supra) the 
plaintiff had brought a suit for a declara- 
tion that the land acquisition proceeding 
taken in respect of his land was null and 
void with a consequential prayer that the 
defendants be restrained from taking 
Possession of the land and from demoli- 
tion of buildings standing thereon. The 
sult was valued at the amount awarded 
to him as compensation in the land ac- 
quisition proceeding. On an objection 
taken by the defendants that the plaintiff 
must value the suit according to the 
valuation of the land and the buildings, it 
was held that the valuation put by the 
plaintiff was not arbitrary ‘because the 
plaintiffs refer to the awards made in the 
land acauisition proceeding and they have 
fiven the valuation which was the amount 
of the award in the particular case.” It 
was held that it could not be said that the 
value was arbitrary and accordingly the 
court could not impose upon the plaintiffs 
a different value and ask them to pay 
higher court-fees. The said principle. in 
my opinion, applies with full force to the 
facts of the present case, inasmuch as 
where the plaintiffs have stated the valua- 
tion on the basis of the consideration men- 
tioned in the sale deed which was sought 
to be impeached and, therefore. there is a 
reaconable basis for the valuation and the 
relief sought for and it cannot be said to 
be arbitrary. The finding on the question 
of arbitrariness and unreasonableness of 
the valuation is a jurisdictional fact. in the 
absence of which the Court cannot revise 
the valuation put by the plaintiff. Mosso- 
mat Rupia’s case ATR 1944 Pat 17 (FB) 
{Supra) relied on by the petitioners does 
not lay down eny principle to the cont- 
rary. 


7. The impugned order can be 
supported still on another ground, Even 
assuming that the valuation of Rs. 2.500/- 
as put by the plaintiffs might be held to 
be a little lower. the pecuniary jurisdic- 
tion of the trial Court being upto. Rupees 
5,000/-. even if it could be raised up to 
that limit, in view of the materials on re- 
cord, particularly in view of the admis- 
sion of P. W. 1, the trial court would still 
have the necessary pecuniary jurisdiction 
and the defendants petitioners were not 
entitled to challenge the same in this 
Court as it did not then involve the ques- 
tion of jurisdiction, inasmuch as in that 
event. it would be merely a matter of 
court-fee, and this Court could not inter- 
fere at the instance of the defendants. 


8. For the aforesaid reasons, I 
must hold that the trial Court has com- 
mitted no error of jurisdiction and the 
value put by the plaintiffs on the basis of 
the impugned sale deed cannot be held to 
be arbitrary or capricious, This applica- 
tion has, therefore, got no merit and I 
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would, accordingly, dismiss the same with 
cests. Hearing fee Rs, 64/- only. 


Application dismissed. 
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H. L. AGRAWAL, J. 


Mohammad Raza Khan, Petitioner v, 
Saheb Raza Khan ard others. 
Party. 

Civil Revn, No. 1358 of 1971, D/- 31-7- 
1975,* | 

(A} Court Fees Act (1870), Section 7 
(iv) (b) and Section 17 (vi) — “Joint fa- 
mily property” — Muhammadan family — 
Suit for partition of property standing in 
name of one member — Court-fee is pay- 
able under Section 7 (iv) (b). 


There is no coparcenery in a Muham- 
madan family as in the case of Hindu fa- 
milies. A suit by a member of a Muham- 
madan family for partition of property 
standing in the name of another member 
on the ground that it was purchased with 
the funds of the family must be valued 
for the purposes of Court-fee under Sec- 
tion 7 (iv) (b), ATR 1951 Pat 633. Rel. on; 
AIR 1963 Pat 128, Dist, (Para 8) 
Cases Referred: Chronoiecgical Paras 


AIR 1963 Pat 108 6 
AIR 1963 Pat 128 = 1963 BLJR 136 5 
ATR 1951 Pat 633 = ILR 29 Pat 219 9 


M/s. A. N. Sahay and Bipin Behari 
Sinha. for Petitioner. 

ORDER:— The plaintiff has come to 
this Court against an interim order in the 
Court-fee matter holding that- he must 
pay ad valorem court-fee under Section 
7 (iv) (&@ of the Court Fees Act. 


2. He instituted a suit for partition 
in respect of various items of properties 
on the following allegations. His father, 
Dubar Khan left behind four sons includ- 
ing himself and one daughter, According 
to the plaintiffs case on the death of his 
father his brother Afial Karim Khan who 
became the manager of the family acquir- 
ed out of the ancestral property some 
landed property in his own personal name 
as well. over which all of them were in 
joint possession, On the death of Afial 
Karim the plaintiff demanded partition of 
those properties standing either in the 
name of Dubar Khan or in the name of 
other members. The defendants having 
refused to accede to his prayer, he insti- 
tuted a suit for partition on a fixed court- 
fee of Rs, 22.50. 


3. The defendants raised an issue 
on the question of sufficiency of the court- 


*(From order of S., N. Sharma. 2nd Sub. 
J.. Chapra, D/- 23-7-1971). 
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fee and by the impugned order. the learn- 
ed Subordinate Judge has held that on 
looking to the real substance of the plain- 
iff's case ard the reliefs claimed by him, 
he must pav ad valorem court-fee with 
respect to those properties which were 
standing in the names of the members 
other than Dubar Khan, his father, 


4. Mr. Sahay appearing in support 
of this case contended that the learned 
Subordinate Judge has committed an error 
by referring to the case of the defendants 
while deciding the question of court-fee. 
He cited some decisions in support of the 
contention that the question of court-fee 
has got to be decided on the allegation in 
the plaint alone. It is not necessary to 
refer to those decisions, as this proposition 
is well settled and cannot be disputed. 
The question, however. arises as to whe- 
ther on the plaintiff's own allegation and 
the case made out by him in the plaint, 
he can be permitted to claim a partition 
In the properties standing in the name of 
members different than his father. on 
whose death admittedly he is not entitled 
to a share unless his further allegations 
that those properties acquired in the 
names of those members were joint fami- 
ly properties in which the plaintiff had 
necessarily a share, 


5. Learned counsel firstly placed 
reliance upon a decision of this Court in 
Mos?. Bibi Bintul Fatma v, S. M Aftab 
Ahmad, (AIR 1963 Pat 128). The Bench 
in that case was considering the question 
of a grant of an injunction. The facts 
were that the mother of the plaintiffs 
who were all sisters owned immovable 
properties as well as jewellery. ornements 
and cash, The defendant their only bro- 
ther was managing the movable and im- 
movable properties of their mother. In 
order to defraud them, he had deposited 
the cash in various bank accounts and the 
jewelleries in lockers in his own name. 
On these allegations they prayed for a 
temporary injunction restraining the 
defendant from withdrawing the money 
and dealing with the ornaments kept in 
the lockers. The prayer having been re- 
jected by the trial court they had come to 
this Court where it was held that the 
plaintiffs had made out a prima facie case 
which entitled them to the grant of a 
temporary injunction as prayed for. The 
question of court-fee was not a matter for 
consideration. There is no doubt an 
observation that a Mohammadan family 
living in commensality possessing family 
property in common and jointness. the 
person in whose name the bank accounts 
and the lockers of the family properties 
were standing he being the managing 
member of the family. his position was of 
a trustee against whom the other mem- 
bers had a right to claim partition: 
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As already said above in this case I 
am not called upon to decide the ques- 
tion of the right of the plaintiff to get a 
share in the properties, The considera- 
tions for payment of court-fee are quite 
different. This decision is, therefore, of 
no assistance to the petitioner, 


6. Reference may be made to the 
case of Md. Zafir v. Amiruddin, in the 
same volume (AIR 1963 Pat 108) where it 
was held that although the members of a 
Mohammadan family might live in com- 
mensality, yet they do not form a joint 
family in the sense in which that expres- 
sion can be used according to Hindu Law. 
Hence, in the case of an acquisition in 
the name of one or the other member of 
the family. there is no presumption, as 
under Hindu Law. that it was joint and 
it cannot be held to be divisible amongst 
all the members, 


7. Once this proposition of law is 
correctly appreciated it has got to be held 
that the plaintiff by necessary implication 
has gone to the court for enforcing his 
right to share in the properties in ques- 
tion on an adjudication of his right to 
get that which, admittedly. do not stand 
in the name of a person on whose death 
when the succession opened, he ipso facto 
by operation of law became entitled to 
get a share. In the instant case the plain- 
tiff has to prove various facts to show 
that the properties which were acquired 
in the name of different members were 
acquired out of the nucleus of the ances- 
tral properties, 


8. In a case where the properties, 
admittedly, happen to be ancestral in the 
hands of the parties, in a suit for parti- 
tion only a fixed court-fee under Article 
17 (VI) of the Second Schedule of the 
Court Fees Act is payable for the simple 
reason that in such cases what is sought 
in the plaint in substance is a mere change 
in the mode of enjoyment of the proper- 
ties as every member of the coparcenery 
has joint interest and joint possession over 
the entire property. But in cases where 
a plaintiff will have to prove a bundle of 
facts before a court can hold that he is 
entitled to claim partition in the property 
then it amounts to adjudication of various 
disputed facts with respect to the subject- 
matter of the suit itself and the court has 


to enter into the realm of investigation 


of disputed questions of fact to decide as 
to whether the property can be brought 
or held to appertain to the common hotch 
potch. The consensus of the judicial opin- 
ion now is that where a plaintiff seeks 
partition with respect to such properties 
in which he apparently cannot get any 
share, such as, properties standing in the 
name of strangers, benamidars members 
of the family who are not coparceners or 
the like, he shall have to pay ad valorem 
court-fee on the value of his share claim- 
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ed therein within the meaning of Section 
7 (iv) (b) of the Act. Therefore. it must 
be held that once a court is called upon 
to enter the disputed questions to find 
out the right of the plaintiff itself as to 
whether he is entitled to any share in the 
property or not he must pay ad valorem 
court-fee as indicated above. The position 
of muslim family may, however, be still 
different, In the case of Mitakshara Hindu 
family property may be acquired in the 
names of different co-parceners and in 
view of the legal presumption existing 
under the Hindu Law the properties will 
be deemed joint family properties, There 
is no such presumption. however. in the 
case of a Mohammadan family. 


9. In the case of Kaulasan Singh 
v. Ramdut Singh (AIR 1951 Pat 633) it 
has been clearly laid down that a suit for 
partition of the joint Hindu family pro- 
perty, so far as the properties sought to 
be partitioned stand in the name of stran- 
gers to the coparcenary. must be regard- 
ed as a suit for declaration of title and 
consequential relief, and consequently ad 
valorem court-fee was payable. 


10. The case of the present peti- 
tioner does not stand on a better footing. 
As already said above the properties 
standing in the names of Afjal Karim or 
anybody else, must be deemed to be in 
the names of strangers in which the plain- 
tiff has got no apparent claim of any kind. 
For such an adjudication and decision of 
the right of the plaintiff to get any relief 
in relation to those properties, he must 
pay ad valorem court-fee on the value of 
his share claimed in those properties. 


11. The learned Subordinate Judge, 
has, therefore, taken a correct view of 
the law. I would, accordingly, dismiss 
this application, but without costs. 


Petition dismissed. 
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S. K. CHOUDHURI. J. 
Prahalad Chandra Mahato and others, 
Appellants v. The State of Bihar and 
others, Respondents, 
A. F. A. D. No. 636 of 1970, D/- 30-7- 
1975.* i 
(A) Civil P, C., Order 41, Rule 4 — 
Applicability — Appeal by all the plain- 
tiffs — Rule 4 does not apply. 


The power under Rule 4 of Order 41 
ean be exercised only where one or some 
of several plaintiffs or defendants appeal 


*(From decision of C. M. Prasad, Ist 
Addl. Dist. J.. of Singhbhum at Chai- 
basa, D/~ 13-8-1970.) 
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from the decree and not when all the 
plaintiffs prefer the appeal. (Para 9) 

(B) Civil P. C.. Order 41, Rule 33 — 
Scope of the power under. 


It is only where it becomes necessary 
to readjust the rights of the parties that 
the Appellate Court could interfere with 
the decree of the lower Court, though no 
appeal has been preferred by the parties 
affected by the decree. Where the ap- 
peal preferred by some of the parties is 
dismissed in toto. it is not necessary to 
interfere with the decree of the lower 
Court in respect of the other parties. AIR 
1965 SC 1874 and AIR 1975 SC 733 and 
AIR 1954 Mad 848, Rel. on: AIR 1964 SC 
1425, Dist. (Para 9-A) 


Cases Referred: Chronological Paras 
AIR 1975 SC 733 = (1975) 2 SCR 932 9 
AIR 1965 SC 1874 = (1965) 3 SCR 550 9 
ATR 1964 SC 1425 = (1964) 5 SCR 647 


9-A 
AIR 1954 Mad 848 = 1954-2 Mad LJ a 


‘R. S, Chatterji and H, R, Das, for Ap- 
pellants: S. B. N. Singh Govt. Pleader II 
with Basant Kumar Singh J. C. to Govt. 
Pleader II. for Respondents, 


JUDGMENT:— This second appeal 
by defendants Nos. 6 to 10 has been pre- 
ferred against the judgment of the first 
Additional District Judge, Singhbhum who 
dismissed the appeal of the plaintiffs and 
also set aside the decree which was pass- 
ed by the trial court in favour of defen- 
dants Nos. 6 to 10 in respect of their half 
share i.e. 8 annas share in the disputed 
property. 

2. The plaintiffs filed a suit for 
declaration that the tank situate in Survey 
Plot No. 307 with its embankment which 
is Survey Plot No. 306 are the home- 
stead and khas property of the plaintiffs 
and the pro forma defendants (defendants 
Nos. 11 to 22) and for further declaration 
that defendants Nos. 6 to 10 (appellants 
before this court) have no title in the suit 
property and their recognition as tenant 
by the State is illegal There was also a 
further prayer for permanent injunction 
restraining the defendants from interfer- 
ing with the possession of the plaintiffs. 


3. The plaintiffs’ case in short was 
that the ancestors of the plaintiffs and the 
pro forma defendants excavated a tank 
for their domestic and agricultural use in 
Survey Plot No. 307. The further case 
was that the plaintiffs and their ancestors 
migrated to some other village but some 
time after the cadastral survey plaintiffs 
Nos. 1 and 2 came back to their original 
village. that is. village Rangatanr and 
constructed their residential house in 
several plots (which are not in dispute). 
The further pleading was that the tank 
with its ridge is the khas property and 
` part of the homestead of the plaintiffs and 
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pro forma defendants and they are still in 
possession by rearing fish. The estate of 
the plaintiffs vested in the State of Bihar 
some time in 1956-57 and the plaintiffs 
filed return showing the tank and the 
embankment aforesaid as part of their 
homestead and accordingly the State issu- 
ed notices for fixation of rent. The fur- 
ther case of the plaintiffs was that there 
was a partition in the family through par- 
tition Suit No. 33 of 1966 which was com- 
promised and the suit property was kept 
Ijmal amongst the cosharers, It was stat- 
ed in the plaint that in the revisional sur- 
vey of 1964 the disputed property was re- 
corded in the name of defendants Nos. 6 
to 10 (appellants before this court) on the 
basis of a registered kabuliat dated 2-3- 
1944 executed in favour of some of the 
cosharers namely Ramratan Mahanty and 
others to the extent of 8 annas share in 
spite of the objection preferred by the 
plaintiffs. The plaintiffs alleged that this 
kabuliat was never acted upon and the 
appellants never came in possession, With 
the aforesaid allegations the plaintiffs filed 
the present suit, 


4, The suit was contested by de- 
fendants Nos. 1 to 5 who are State of 
Bihar and its officers and also by defen- 
dants Nos. 6 to 10 (appellants before this 
court), These two sets of defendants filed 
separate written statements. The defence 
taken by the State was that the tank was 
recorded as Gair Mazarua Gair Abad 
Malik and it was never a part of the 
plaintiffs’ homestead or agricultural hold- 
ing. All the villagers irrigated their lands 
by water of this tank, It was denied that 
the plaintiffs or their co-sharers ever 
reared or caught fish in the tank and the 
further pleading in defence was that the 
tank with its embankment vested in the 
State of Bihar under the Bihar Lard Re- 
forms Act free from encumbrance and 
the settlement in favour of the appellants 
was alleged to be illegal and inoperative. 
It was also stated that survey entry in 
1964 in favour of the appellants is wrong. 


5. The appellants namely defen- 
dants Nos. 6 to 10 who filed a separate 
written statement took the defence that 
the tank with its embankment is their 
raiyati holding and they are coming in 


possession on the basis of a kabuliat 
granted by the co-sharers since a very 
long time. They challenged the correct- 


ness of the plaintiff's case to the effect 
that they are in possession as their home- 
stead, Their specific defence was that 8 
annas interest in the suit property was 
taken under the kabuliat dated 2-3-1944 
and the rest 8 annas was taken by them 
under oral settlement and thus they were 
coming in possession of the whole of the 
tank as their own. They also pleaded that 
title in the tank in suit property has been 
perfected by adverse possession, 
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6. The trial court found that the 
plaintiffs were never in khas possession of 
the disputed property and their shares in 
the disputed property, have vested in the 
State of Bihar on vesting of the estate. It 
further found that the appellants acquir- 
ed a full raity right in the disputed pro- 
perty by remaining in possession for more 
than 12 years as raiyats and the State 
Government issued receipts to them for 
consideration for several years, It there- 
fore held that the said suit is barred by 
limitation to the extent of half share in 
the disputed property. With the afore- 
a findings the trial court dismissed the 
suit. 


7. An appeal was preferred by all 
the plaintiffs before the lower appellate 
court. It appears from the judgment of 
the lower appellate court that before that 
court the learned advocate for the plain- 
tiffs gave up the case that the tank was 
a part of the plaintiffs’ homestead, The 
lower appellate court however on a con- 
sideration of the evidence came to a find- 
ing that the entire tank vested in the 
State Government under Section 4 (a) of 
the Bihar Land Reforms Act and that de- 
fendants Nos. 6 to 10 (appellants before 
this court) including the plaintiffs have no 


right whatsoever in the tank. It accord- 


ingly dismissed the appeal with modifica- 
tion in the decree of the trial court to the 
effect that defendants Nos. 6 to 10 have 
no right in the disputed property as the 
same vested in the State of Bihar. Hence 
the present second appeal has been pre- 
ferred by defendants Nos. 6 to 10, 


8. Mr. R. S. Chatterji, learned 
counsel appearing on behalf of the apel- 
lants contended that the lower appellate 
court acted illegally in setting aside the 
decree passed by the trial court which 
was in favour of the appellants to the ex- 
tent of half share in the disputed pro- 
perty., without there being any appeal or 
cross-objection preferred by the State and 
its officers (defendants 1 to 5). The learn- 
ed counsel argued that the trial court 
passed a decree in favour of the appellants 
to the extent of half share in the disputed 
property and the same having become 
final it was not justified in interfering 
with the said decree in an appeal prefers 
red by all the plaintiffs. His argument 
further was that a decree having been 
passed by the trial court’in favour of the 
appellants which was appealable, the 
State of Bihar and its officers (defendants 
Nos. 1 to 5), if were aggrieved, could have 
preferred an appeal under Section 96 of 
the Civil Procedure Code but the same 
not having been done the judgment and 
decree of the lower appellate court effect- 
ing the appellants should be set aside in 
this second appeal. Learned counsel con- 
tended that Rule 4 and Rule 33 of Order 
41 of the Code of Civil Procedure (herein- 
after to be referred as the Code) have no 
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application to the present case and that 
being so, the lower appellate court was 
not justified in the exercise of its power 
under the said provisions in interfering 
with the decree passed by the trial court 
in favour of the appellants. 


9. In order to appreciate the point 
raised by learned counsel for the appel- 
lants it is necessary first to examine 
Order 41, Rule 4 of the Code. It runs 
thus:— 

“Where there are more plaintiffs or 
more defendants than one in a suit and 
the decree appealed from proceeds on any 
ground common to all the plaintiffs or to 
all the defendants, any one of the plain- 
tiffs or of the defendants may appeal from 
the whole decree and thereupon the appel- 
late court may reverse or vary the decree 
in favour of all the plaintiffs or defendants 
as the case may be.” 


On plain reading of this rule it is mani- 
fest that the power under Rule 4 can be 
exercised by a court of appeal where. an 
appeal is preferred by any of the plaintiffs 
or of the defendants. Therefore it is clear 
that if all the plaintiffs prefer an appeal 
then this provision has no application. In 
the present case the appeal was preferred 
before the lower appellate court by all 
the plaintiffs. Therefore, on its plain 
language, the said rule has no application. 
The lower appellate court thus in my 
opinion could not invoke the power under 
Rule 4 of the Code to disturb the decree 
passed in favour of the appellants by the 
trial court in an appeal preferred by all 
the plaintifis. Now I come to rule 33 of 
order 41 to find out if the lower appellate 
court could in the present case interfere 
with the decree in favour of the appel- 
lants in an appeal preferred by all the 
plaintiffs, Rule 33 of Order 41 of the 
Code (leaving the proviso which is not re- 
jevant for our purpose) runs as follows:— 


“The appellate court shall have power 
to pass any decree and make any order 
which ought to have been passed or made 
and to pass or make such further or other 
decree or order as the case may require, 
and this power may be exercised by the 
court notwithstanding that the appeal is 
as to part only of the decree and may be 
exercised in favour of all or any of the 
respondents or parties although such res- 
pondents or parties may not have filed 
any appeal or objection.” 

On plain reading of this rule again, it ap- 
pears that the power given to the appel- 
late court is very wide. is rule was 
subject to interpretation in various deci- 
sions from time to time but I may use- 
fully refer to two Supreme Court deci- 
sions hereafter. In Nirmala Bala Ghose 
v. Balai Chand Ghose, (AIR 1965 SC 1874) 
the fact was that one Balai Chand Ghose 
filed two suits for declaration that he was 
the owner of the properties described in 
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‘the schedules annexed to the respective 
plaints. A third suit was filed by 

same Balai and he claimed that it be dec- 
lared that his wife was a benamidar for 
him and that the dedication dated the 15th 
September, 1944, did not amount to abso- 
lute dedication of the suit properties to 
the two deities Shri Satyanarain Jiu and 
Shri Lakshminarayan Jiu and the plain- 
tiff was the sole shebait of the two deities. 
The trial court decreed the first two suits 
holding that the plaintiff was the owner 
of the disputed properties and the deed 
of endowment dated the 8th March, 1939, 
executed by Nirmala was sham and 
colourable. In the third suit it was held 
that Nirmala was a benamidar of Balai 
(plaintiff) of the properties in suit and the 
deed of endowment dated the 15th Septem- 
ber, 1944, did not amount to absolute de- 
dication to the aforesaid two deities. High 
Court of Judicature at Calcutta in appeal 
modified the decree passed by the trial 


"court by holding that the deed dated the 


8th March,’ 1939, was not sham but it 


- . amounted to partial dedication in favour 


of the deity Sri Gopalji. The appeal from 
the third-suit was however dismissed sub- 
ject to the clarification that it created only 
a charge in favour of the deity or deities 
and subject to this charge the property 
’ belonged to Balai, Accordingly three ap- 
peals were preferred before the Supreme 
Court. It may be stated here thai first 
two suits were resisted by’ Nirmala on 
behalf of herself personally and as repre- 
senting the deity Sri Gopalji. In the third 
suit the two deities (defendants Nos, 1 and 
2) were ‘represented by one Sunil Shekhar 
Bhattacharii and Nirmala was impleaded 
as third defendant. When the trial court 
passed a decree no appeal was preferred 
on behalf of the two deities aforesaid 
namely Sri Satyanarain Jiu and Sri 
Lakshminarayan Jiu and thus the decree 
against those two deities passed by the 
trial court became final. In these circum- 
“dedi the Supreme Court held as fol- 
ows!-— 


. In this appeal the two deities are also 
impleaded as party-respondents, but the 
deities haye not taken part in the pro- 
ceeding before this court, as they did not 
in the High Court. The decree against 
the two deities has become final, no ap- 
peal having been preferred to the High 
Court by the deities. It is not open to 
Nirmala to challenge the decree in So far 
as it is against the deities because she does 
not represent the deities, It was urged 
however that apart from the claim which 
Nirmala has made fer herself. the court 
has power and is indeed bound under 
Order 41. Rule 33, Code of Civil Proce- 
dure to pass a decree, if on. a considera- 
tion of the relevant provisions of the deed, 


this Court comes to the conclusion that 


the deed operates as an absolute dedica- 
tion in favour of the two deities.” 
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After quoting Order 41, Rule 33 of the 
Code the judgment of the Supreme Court 
further states:— 


“The rule is undoubtedly expressed 
in terms which are wide, but it has to be 


‘applied with discretion, and to cases where 


interference in favour of the appellant 
necessitates interference also with a de- 
cree which has by acceptance or acquies- 
cence become final so as to enable the court 
to adjust the rights of the parties. Where 
in an appeal the court reaches a conclu- 
sion which is inconsistent with the opin- 
ion of the court appealed from and in ad- 
justing the right claimed by the appellant 
it is necessary to grant relief to a person 
who has not appealed, the power confer- 
red by Order 41, Rule 33 may properly 
be invoked, The rule however does not 
confer an unrestricted right to reopen 
decrees which have become final merely 
because the appellate court does not agree 
bide the opinion of the court appealed 
rom.” 


I may also refer to the recent case of the 
Supreme Court in Harihar Prasad Singh 
v. Balmiki Prasad Singh, (AIR 1975 SC 
733). Their Lordships in paragraph 36 of 
the judgment in this case while interpret- 
ing Order 41. Rule 33 of the Code have 
fully approved the Bench ‘decision of the 
Madras High Court in Krishna Reddy v. 
Ramireddy. (AIR 1954 Mad 848), The re- 
levant portion from paragraph 36 of the 
judgment of the Supreme Court may use- 
fully be quoted here which is as follows:— 


_. “Though Order 41, Rule 33 confers 
wide and unlimited jurisdiction on courts 
to pass a decree in favour of a party who 
has not preferred any appeal, there are, 
however, certain well-defined principles 
in accordance with which that jurisdic- 
tion should be exercised, Normally a 
party who is aggrieved by a decree should, 
if he seeks to escape from its operation, 
appeal against it within the time allowed 
after complying with the requirements of 
law. Where he fails to do so, no relief 
should ordinarily be given to him under 
Order 41. Rule 33. 


But there are well-recognised excep- 
tions to this rule. One is where as a result 
of interference in favour of the appellant 
it becomes necessary to read just the 
rights of other parties. A second class of 
cases based on the same principle is where 
the question is one of settling mutual 
rights and obligations between the same 
parties, A third class of cases is when the 
relief prayed for is single and indivisible 
but is claimed against a number of de- 
fendants, In such cases. if the 
suit is decreed and there is an 
appeal only by some of the defendants 
and if the relief is granted only to the 
appellants there is the possibility that 
there might come into operation at the 
same time and with reference to the same 
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subject-matter two decrees which are in- 
consistent and contradictory, This, how- 
ever, is not.an exhaustive enumeration of 
the class of cases in which courts could 
interfere under Order 41, Rule 33, Such 


an enumeration would neither be possible’ 


mor even desirable.” 


9-A. Now adverting tp the pre- 
sent case, the: appeal before the lower ap- 
pellate court, as already stated was pre- 
ferred by all the plaintiffs and the said 
appeal was dismissed, There was there- 
fore no occasion for the lower appellate 
court for interference with the trial court 
judgment which was passed in part in 
favour of the appellants. It is only when 
it becomes necessary to readjust the rights 
of the parties that the appellate court 
could interfere with such decree though 

no appeal was preferred against such dec- 
ree, It was also not necessary to inter- 
fere with the trial court decree as the ap- 
peal before the lower appellate court was 
dismissed in toto and no occasion arose 
to settle or adjust the mutual rights and 
obligation between the parties. It was 
also not a case where the plaintiffs suit 
was decreed by the trial court against a 
number of defendants and that an appeal 
was preferred by some of the defendants 

before the lower appellate court. Thus 
keeping the aforesaid principles as indi- 

_ cated in the two decisions of the Supreme 
Court’ discussed by me above it becomes 
clear that the lower appellate court was 
not justified while dismissing the appeal 
of the plaintiffs to interfere with the de- 
cree passed by the trial court which was 
in favour of the appellants. in absence of 
an appeal by defendants 1 to 5 as against 
that part of the decree. 


10. Mr, S. B. N. Singh, learned 


counsel appearing on behalf of the State ` 


and its officers, respondents Nos. 1 to 5 
{defendants Nos. 1 to 5) however contend- 
ed that the.lower appellate court was jus- 
tified in interfering with the decree pass- 
ed in favour of the appellants though no 
appeal was preferred by his clients. He 
relied upon one passage from the case of 
Virdhachalan Pillai v, Chaldean Syrian 
Bank Ltd.. (AIR 1964 SC 1425). He drew 


my attention to paragraph 32 of the said ` 


judgment at page 1438 which runs as fol- 
lows:— 


“Learned counsel for the: appellant 
raised a short preliminary objection that 
the learned Judges of the High Court hav- 
ing categorically found that there was an 
antecedent debt which was discharged by 
the suit mortgage loan only to the extent 
of Rs. 59,000/~ and odd and there be- 


ing no appeal by the Bank against the find- — 


ing that the balance of Rs. 80,000/- had 


gone in discharge of an antecedent debt, 


the respondent was precluded from putting 
forward a contention that the entire sum- 


of Rs. 80,000/~ covered by Exts. A and B- 
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went for -the discharge of antecedent 
debts. We do not see any substance in the 
objection because the respondent is en- 
titled to canvass the correctness of find- 
ings against it in order to stpport the 
decree that has been passed against the 
appellant.” 

In my opinion the aforesaid dictum laid 
down in paragraph 32 has no application 
to the present case. J therefore uphold 
the contention raised by learned counsel 
for the appellants. 


11. In the result, the appeal is al- 
lowed, The judgment and decree of the 
lower appellate court in so far as it inter- 
fered with the decree pased by the trial 
court which was in favour of the appel- 
lants (defendants Nos. 6 to 10) are set 
aside and those of the trial court are res- 
tored, In the circumstances of the case 
the parties are directed to bear their res- 
pective costs throughout. : 

„Appeal allowed, . 


AIR 1976 PATNA 113: .- | 
H. L. AGRAWAL, J. . ' 
. Kumar Arun Nath Shah Déo. Appel- 
lant v. Bodho Baraik, Respondent; v, t: 

A. F, A. D. No. 417 of 1972: D/- 30-7- 
1975.* 

(A) Limitation Act (1963), Article 47 
s Suit for money paid upon existing con- 
sideration which afterwards fails — Start- 
ing point of limitation, 

Where the plaintiff filed a suit for 
specific performance of contract of sale or 
in the. alternative for recovery of consi- 
deration amount paid by him alleging that 
he had paid the entire consideration -in 
three instalments on 8-4-1962. 8-5-1962 
and 26-1-1963, that notice was fixed for 


payment of consideration, that he paid the`, “ 


third instalment after receipt of a letter 
dated 17-7-1962 (Ex. 5-b) from the defen- ” 
dant demanding payment of balance. of 
consideration, the first appellate Court 
disbelieving plaintiffs case of pdyment of 
third instalment passed a decree in his 
favour for the amount of the first two ins- 
talments and the defendant in ‘his’ second 
appeal contended that as the lower ap- 
pellate Court disbelieved that last pay-+ 
ment on 26-1-1963, the plaintiff’s suit for 


recovery of the amount of the two’ instal-" ° 


ments as instituted on 28-1-1966 was, aut 
of time. o? Coe 23 
Held that the date of failure of con-° 
sideration can very well be- fixed in view ` 
of the letter dated 12-7-1962 (Ex, 5-G), 
that the period of limitation under Arti- 
cle 47 starts running for the suit some- 
<LI a Nt A e Lari he 


*(Against decision of Rajani Ranjan Pra- 
sad, Ist Addl. Judicial Commissioner, 
Ranchi, D/- 29-7-1972.) | 


BT/BT/A338/76/VSS ~ 
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time in July 1962. when the consideration 

fell through and that the suit irstituted 

on 28-1-1966 beyond three years is there- 

- fore barred by time. 1968 BLJIR 473, 

Distinguished; AIR 1959 Madh Pre 30 and 
ATR 1951 Pat 348. Rel. on. 

{(Pares 9. 12) 

Referred: Chronological Paras 

1968 BLJR 473 9 

ATR 1959 Madh Pra 30 = 1958 Jak LJ 859 


10 
AIR 1951 Pat 348 = (1949) ILR 28 Pat 
974 11 

J C. Sinha and B. B. Sen. for Appel- 
lant: L. K. Choudhuri and D. K. Sarkar, 
for Respondent. 

JUDGMENT:— This is a second ap- 
peal by the defendant arising out of a 
suit instituted by the plaintiff respondent 
for specific performance of a contract for 
sale of 8.20 acres of agricultural lands for 
a total consideration of Rs. 8,656/- or, in 
the alternative, for a decree for the said 
amount by way of refund, said to have 
been paid in full by him. 

2. The relevant facts are these. 
The case of the plaintiff was thai on 8th 
April, 1962, the parties entered ints a con- 
tract for sale of the above mentioned pro- 
perty. The further case of the plaintiff 
was that no time was fixed for payment 
of the consideration which was lect at his 
convenience. However, a sum of Rupees 
3,500/- was paid by him on the date of 
the agreement itself for which a receipt 
(Exhibit 4) was granted by the defendant’s 
agent, He paid a further sum of Re, 3,500/- 
on 6th May, 1962, and then the balance 
of Rs, 1,656/- on 26th January. 1963. But 
as the defendant failed to perform his 
part of the contract by executing the sale 


Cases 


e deed in his favour. he instituted the suit 


on 28th January, 1986. 

3. The case of the defendent was 
that although there were some negotia- 
tions between the parties it had not reach- 

(Contd. on Col, 2) 


Arun Nath v. Bodho (Agrawal J.) 


+ 
“r 


A.I. R. 


ed the stage of a contract, He, however, 
admitted receipt of a sum of Rs, 3,500/- 
but by way of loan and not as a part of 
the consideration for the sale and further 
pleaded that he had paid up the said 
amount already by different instalments. 
, 4. As before this Court Mr. J, C. 
Sinha appearing for the appellant has 
raised only one question, namely, of limi- 
tation, I need not state other facts of the 


Case, 


5, The trial court accepted the 
plaintiffs case that there was a valid con- 
tract between the parties for sale of the 
suit lands for the consideration mention- 
ed and that the plaintiff had paid the total 
amount but, it refused to grant him a dec- 
ree for specific performance of the con- 
tract in view of the abnormal delay in 
making the payments without there being 
adequate explanation and granted a money 
decree for the amount paid by him. name- 
ly, Rs. 8,656/-, 


6. The defendant preferred an 
appeal and the court of appeal below did 
not accept the plaintiff’s case of payment 
of the third instalment of Rs. 1,656/- on 
26ta January, 1963 and, accordingly. gave 
a decree in his favour for Rs, 7,000/- only. 


7. Learned counsel appearing for the 
defendant-appellant in this Court against 
the decree of the court of appeal below 
has contended that in view of the finding 
of the court of appeal below that the 
plaintiff had not paid the sum of Rupees 
1,656/- on 26th January, 1963 his suit for 
recovery of the sum of Rs, 7,000/- on the 
basis of the two payments on 8th April, 
and 6th May, 1962, as instituted on 28th 
January. 1966. was certainly out of time. 


8. Learned counsel for bath the 
parties are ad idem that on the facts of 
this case, the relevant Article of the Li- 
mitation Act, 1963. would be Article 47 
which reads as follows: 


Description of suit foe oe Time from mae period begins 
| irnitatio o run 
“47° For ‘money paid upon Three years The date of the failure,” 


an existing consideration 
which afterwards fails 


The argument advanced by Mr. J. C. Sinha 
for the appellant is on the basis of a docu- 
ment (Exhibit 5 (b)) dated 17th July, 1962, 
a letter written by the defendart to the 
plaintiff asking to pay the balarce price 
of the lands and get the necessary sale 
deed registered within a week of the re- 
ceipt of this letter. The plairtiff had, 
however, filed this letter in order to sup- 
port his case of payment of the third ins- 
talment on which the trial court was 
greatly impressed but, unfortuna-ely for 
him. this letter is being rightly utilised in 
support of the argument on the question 
of limitation. Learned counsel contended 
that although there might be no time 


fixed for making the payment and the two 
instalments of Rs, 3500/ each even paid 
upon existing consideration, namely, the 
consideration for execution of a sale deed 
for the property in question which ulti- 
mately failed, the date of the failure must 
be fixed a week after the receipt of the 
letter (exhibit 5 (b)) by the plaintiff which 
must be sometime in the month of July, 
1962. The defendant having fixed a period 
for making payment of the last instalment 
and the plaintiff having failed to perform 
his part of the contract, the date of the 
failure of this contract could be legiti- 
mately fixed on the failure of the plain- 
ti to perform his part of the contract as 


=: 
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asked by the defendant and the period of 
limitation of three years fixed under Arti- 
cle 47 of the Limitation Act would run 
from that date. The point raised is of 
great substance and must be accepted. 


9, Mr. L. K. Choudhuri appearing 
for the plaintiff respondent, however, 
wanted to salvage the case of the plain- 
iff on an argument that the question of 
limitation must be decided on the allega- 
tions made in the plaint and that the find- 
ing of the court of appeal below in regard 
to the payment of the third instalment 
was itself a doubtful finding. It is difi- 
cult to accept either of the contentions of 
Mr. Choudhuri, He cannot rely upon the 
findings of the trial court on the question 
oz: the payment of 26th January, 1963. In 
the absence of any cross-objection against 
this finding by the court of appeal below, 
the same has become final and conclusive. 
The position, therefore, remains that the 
suit of the plaintiff is now confined on 
the basis of the two payments made by 
h:m on 8th April, 1962 and 6th May, 1962, 
of Rs, 3,500/- each. Learned counsel for 
the respondent then placed reliance upon 
a single Judge decision of this Court in 
Mahabir Choudhary v, Gajadhar Sahu, 
(1968 BLJR 473) and contended that an 
action -for the money paid by the plaintiff 
upon an existing consideration in question 
which failed afterwards, was not barred 
until three years after the date of his 
feilure to get it specifically performed by 
a decree of the court. Raj Kishore Prasad, 
J.. in that case was dealing with a situa- 
tion where a sale deed had been executed 
ir favour of the plaintiff and. as usual, 
the sale deed contained a stipulation that 
should the purchaser be dispossessed or, 
ir any way, the title of the vendee be 
affected, the vendor would pay back the 
entire consideration with interest to the 
plaintiff purchaser, The property was in 
possession of a tenant who had agreed to 
pay rent to the plaintiff purchaser after 
his purchase but he did not pay rent and 
thereupon the plaintiff had brought the 
suit for recovery of the arrears of rent. 
Taat suit was ultimately dismissed and 
thereupon the plaintiff brought another 
suit inter alia claiming an alternative re- 
lief of refund of the consideration money. 
In answer to the question of limitation the 
learned Judge held that the cause of ac- 
tion for the subsequent suit arose only 
upon the dismissal of the earlier suit for 
rent. With great respect to the learned 
Judge, I feel myself unable to agree with 
the view taken by him in the said deci- 
sion but as the situation in that case was 
entirely different, I would rather distin- 
guish the case of facts themselves as in 
tkis case the contract was an executory 
contract and so on the failure to pay the 
consideration thereunder, the contract be- 
came unenforceable in law as the plain- 
tiff himself was in breach to perform his 
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part of the contract in paying the entire 
consideration and the date of the failure 
in this case was not dependent upon any 
declaration by the court upon the failure 
to perform the respective parts of the ob- 
ligations of either of the parties to the 
contract which I have got no difficulty to 
fix with reference to Ext. 5 (b) in this 
case, as already indicated above. 


10. In the case of Mohammad 
Hussain v. Firm Andani Co.. (AIR 1959 
Madh Pra 30) A had paid an advance to 
B agreeing to purchase from him corru- 
gated iron sheets who, in his turn, had 
apreed to sell the same by a certain date, 
time being the essence of the contract. B 
applied for extension of the time for sup- 
plying the goods as he could not secure 
the sheets within time to which A did not 
apree and refused extension and put an 
end to the contract. It was held that the 
suit for refund of advance must have been 
filed when the contract came to an end on 
the default of B (defendant). 


11. In the case of Jagat Kishore 
Prasad Narain Singh v. Parmeshwar 
Singh, (AIR 1951 Pat 348) a decree-holder 
was accepting money from the judgment- 
debtor out of court but he did not get the 
payments certified by the court. Ina suit 
for refund of those payments made to the 
decree~holder by the judgment-debtor. it 
was held that the breach of the contract 
took place and the consideration fell 
through when the decree-holder did some- 
thing inconsistent with the carrying out 
of the contract and filed execution case 
for the full decretal amount ignoring the 
payments. 


12. No decision was cited at the 
Bar which would apply with better force 
to the facts of the present case. But from 
the two decisions that I could find refer- 
red to above. give ample support to the,. 
view that I have taken that the failure of 
the consideration in this case can be very 
well fixed in view of the letter dated 17th 
July, 1962 (Exhibit 5 (b)), Once this view 
is taken that the period of limitation 
started running in this case for the-suit 
of the plaintiff sometime in July, 1962, 
when the consideration fell through, the 
guit instituted on 28th January, 1966, ob- 
viously beyond three years, the period 
fixed for such a suit, must be held to be 
barred by limitation. 


13. I would, accordingly, allow 
this appeal and dismiss the plaintiff's suit. 
But as the appeal is being allowed on the 
point of limitation I direct the appellant 
to bear his own cost, 

Appeal allowed. 
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Ram > Autar Prasad, Petitioner V. 
Chairman, Board of Secondary Education, 
Bihar and others, Opposite Parties, 


Civil Writ Jurisdiction Case No 543 
of 1975, D/- 23-6-1975. 


(A) Bihar High Schools (Constitution 
Powers and Functions of Managing Com- 
mittee) Rules 1964, Rr. 17-A and 6 (4) — 
Termination of Membership of Managing 
Committee after 3 years from date of its 
constitution — A sole donor member also 
ceases to be a member and cannot claim 
to continue as a member. 1973 Bihar Bar 
Council Journal 396, Rel. on. (Para 4) 


(B) Evidence Act (1872), Section 115 


— Bihar High Schools (Constitution, 
Powers and Functions of Managing 
Committee) Rules 1964, Rule 17-A — 


Writ petition for direction in terms of 
R., 17-A — Mere participation of petitioner 
in meeting in which members happened 
to be present, cannot estop him-from vin- 
dicating the grievance under a writ, (Con- 
stitution of India, Article 226). 


Where the term of all the respondents 
members of the School Managing Com- 
mittee, came to an end automatically on 
expiry of statutory period under Rule 
17-A and the members ceased to be the 
members of the Managing Committee, 
mere participation of the petitioner 
(Headmaster) in the meetings in which 
the members also harpened to be present, 
cannot create any estoppel in the way of 
the petitioner tọ vindicate his grievance 
in the writ petition to restrain the respon- 
dent from functioning as members of the 
Managing Committee of the School. Since 
the petitioner has not taken any undue 
advantage on account of the. participation 
of the members, he is not estopped by ap- 
plication of rule of promissory estoppel. 
AIR 1967 SC 856 and AIR 1969 SC 329 


and 1970 Pat LJ 169, Dist. (Paras 4, 6) 
Cases Referred: Chronological Paras 
1973 BBCJ 396 3 
1970 Pat LJR 169 6 


AIR 1969 SC 329 = (1969) 1 SCR 808 6 
AIR 1967 SC 856 = (1967) 2 SCR 143 6 

Probha Shankar Mishra and Ganesh 
‘Pd. Singh, for Petitioner; Braj Kishore 
Pd. No. 2 and Yogesh Chandra Verma. for 
Opposite Parties. 


ORDER:— The petitioner being the 
Head Master of the town High School, 
Hajipur has filed the present writ appli- 
cation under Articles 226 and 227 of the 
` Constitution of India for an appropriate 
writ or direction by this Court restraining 
respondents Nos, 3 to 9 from functioning 
- as members of the Managing Committee 
of the said school in the following circum- 
stances, 
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2. Under the provision of the 
Bihar High Schools (Constitution, Powers 
and Functions of Managing Committee) 
Rules, 1964, as amended by Government 
Notification dated the 24th April. 1967 
(hereinafter to be referred to as the Rules) 
a regular managing committee of the said 
school was constituted in the year 1969 
and the constitution of the Managing 
Committee was completed on the 16th of 
May, 1969. with the election of various - 
office-bearers, Respondents Nos, 3 to 9 
were elected, co-opted and/or selected as 
its members, As there was no hereditary 
or life member, the Managing Committee 
consisted of the petitioner as the Head 
Master and the respondents aforesaid. 


3. According to R. 17-A of the Rules, 
the terms of office of the elected, selected ` 
or co-opted members of the committee in 
question was only for a period of three 
years from the date of its constitution. 
The grievance of the petitioner in this 
writ application is that although the said 
period of three years expired on the 15th 
of May, 1972, the respondents are still con- 
tinuing or purport to continue as members 
of the aforesaid Managing Committee and 
insist on his interfering with the affairs of 
the school. 


A Bench of this Court in the case of 
Rambilash Ojha v. President, Board of 
Secondary Education, Bihar, (1973 BBCJ 
396) has also held that the second cate- 
gory of the members of the Managing 
Committee of a school namely the donors, 
guardian’s representatives, a member of 
the State Legislature, three persons of 
the locality and the officer of the Educa- 
tion Department to be nominated by the 
President of the Board of Secondary Edu- 
cation, was hit by the mischief of Rule 
17-A (1) of the Rules and these members 
would cease to be’ the members of the 
Managing Committee after the expiry of 
the period of three years from the date of 
the constitution of the committee whereas 
the term of the hereditary and life mem- 
bers as also the Head Master of the school 
continues, It is clear from the various 
provisions contained in Chapter [II of the 
rules that nomination. election, selection 
and co-opticn of the members of the 
Managing Committee of the second cate- 
gory are to be made by the education au- 
thorities, In the  counter-affidavit that 
has been filed on behalf of respondents 
Nos. 3, 5, 7 and 9 these facts have not 
been controverted, The stand that has 
been taken however on behalf of the third 
respondent, namely the donor member is 
that he being the sole donor there was no 
occasion for the authorities to hold any 
election to fill up his place. 


In this connection it will be relevant 
to refer to Rule 6 of the Rules which re- 
lates to the election of the donors, Ac- 
cording to this rule the District Education 
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Officer after such enquiry if any, as he 
thinks fit, has to declare from time to 
time the names of the donors of the school 
and prepare a list thereof, In case there 
happens to be more donors than two then 
an election of two donors as members of 
the committee has to be held, Sub-r, (4) of 
Rule 6 reads as follows: 


“If the names of only two persons 
are entered in the list referred to in sub- 
rule (1) six months or one month as the 
case may be before the date fixed for elec- 
tion. under sub-rule (2) they shall be dec- 
lared elected by the District Inspectress or 
by the Sub-divisional Education Officer.” 


4, It was contended on behalf of 
the petitioner by Mr. Prabha Shankar 
Misra and in my opinion rightly, that pro- 
visions of sub-rule (4) of Rule 6 are man- 
datory and even in a case where the 
number of donors does not exceed two, 
being the requisite number for being 
taken as members in the Managing Com- 
mittee by virtue of the provision of Rule 
17-A, the term of office of such donor 
members would cease after the expiry of 
the period of three years from the date 
of the constitution of the committee and 
thereafter a fresh declaration has got to 
be made in the said category by the pres- 
cribed authority and unless that is done, 
the third respondent cannot claim to con- 
tinue as a member of the managing com- 
mittee after the expiry of the period of 
three years fixed by rule 17-A. By 
reading of the provisions of sub-rule (4) of 
Rule 6 and the decision of this Court in 
Rambilash Ojha’s case (supra) there is no 
escape from taking the view that after the 
expiry of a period of three years of the 
constitution of the managing committee in 
question respondent No, 3 although he 
might be the sole donor member, ceased 
to be a member of the managing com- 
mittee. No particular argument was ad- 
vanced on behalf of the other respondents 
justifying their continuance by learned 
counsel before me, 


5. Learned counsel for the respon- 
dents however contended that this applica- 
tion must fail on the principles of 
acquiescence and delay on the part of the 
petitioner. He contended that although 
according to the petitioners contention 
respondents 3 to 9 ceased to remain as 
members of the managing committee in 
question, the petitioner was participating 
in all the meetings that were being attend- 
ed to by these respondents and he was 
carrying on their directions and submit- 
ting to their orders. There is no force in 
this contention for the simple reason that 
merely participation on the part of the 
petitioner in the meetings in which the 
respondents were present and participat- 
ed as active members as it is well settled 
that there is no estoppel against the sta- 
tute (sic), 


It has already been seen that - 
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the term of all the respondents concern- 
ed automatically came to an end 
on the expiry of the period of three years 
so limited by Rule 17-A and mere partix 
cipation of the petitioner in the meetings 
in which the respondents also happened 
to be present, cannot create any estoppel 
in the way of the petitioner to vindicate 
the grievance before this Court. The peti- 
tioner has not taken any undue advantage 
on account of the participation of respon~- 
dents Nos. 3 to 9 and therefore, the peti- 
tioner is not estopped by the application 
of the rule of promissory estoppel. 


6. Learned counsel also referred 
to some decisions in support of his pro- 
position that this court should not inter- 
fere and grant a writ to the petitioner. He 
relied upon two decisions of the Supreme 
Court in Ajit Singh v. State of Punjab, 
(ATR 1967 SC 856) and Maharashtra State 
Road Transport Corporation v. Balwant 
Regular Motor Service, Amravati, (AIR 
1969 SC 329). He also referred to a deci- 
sion of this Court in Ramballav Jalan v. 
State of Bihar, (1970 Pat LJ 169). I am 
afraid none of those cases relied upon by 
the learned counsel has got any applica- 
tion to the facts of the present case, In 
the case of Ajit Singh the Supreme -Court 
refused to interfere with the discretion 
exercised by the Punjab High Court where 
it had dismissed a writ application on ac- 
count of laches of the writ petitioner, In 
that case the appointment of a Consolida- 
tion Officer under the provision of the 
East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act. 1948 
for preparation of the draft scheme was 
under challenge. In the next case before 
the Supreme Court some orders of the 
Regional Transport Authority, Bombay 
were under challenge on the ground that 
it was not properly constituted, In the 
Patna case, respondent No. 2 wes illegally 
declared elected as a municipal com- 
missioner of Darbhanga Municipality in 
November, 1964. The election was 
challenged in this Court earlier but in 
the meantime respondent No. 2: was 
elected as Chairman. In the earlier writ 
application the election of respondent No. 
2 as municipal commissioner was held to 
be vitiated but in spite of that he continu- 
ed to be as the Chairman. A controversy 
arose thereafter as to whether the said 
respondent after the decision of this 
Court could continue as a Chairman, The 
question was agitated in a title suit and 
then ultimately by a writ application. In 
the meantime the term of the Municipal 
Commissioner. itself expired in the year 
1969 and steps for fresh election had al- 
ready been taken by the State Govern- 
ment, In these circumstances this Court 
took the view that it was not a fit case 
in which a writ for quo warranto should 
be issued, i 


None of the cases relied upon by 
learned counsel for the respondents has 
therefore got any application to this case 
as here the petitioner is only seeking a 
direction from this Court under the terms 
of Rule 17-A of the rules itself anc noth- 
ing more, The statute itself has terminat- 
ed the life of the membership of respon- 
dents Nos, 3 to 9 and their continuence in 
their office is therefore in direct violation 
of the aforesaid provisions. In this cir- 
cumstance, therefore it must be held that 
the writ application is rmaintainabl= and 
the petitioner is in no way disqualified 
from presenting the same. 


7. For all these reasons this appli- 
cation ‘must sueceed and accordirgly I 
would direct respondents Nos, 3 to 9 to 
forbear from functioning as the members 
of the Managing Committee of the town 
High School Hajipur, Let a proper writ 
issue accordingly. 

g. In the result the application is 
allowed but there will be no order as to 
costs. 

Application alowed. 
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Ram Gobind Rai. Appellant v. Shaha- 
bad District Board through the Special 
Officer. Arrah, Respondent, 

A. F. A. O. No. 101 of 1972, D/- 30-4- 
1975.* 

(A) Civil P. C. (1908), Section 100 — 
A point as to non-service of notice under 
Order 21, Rule 22 raised before trial court 
but abandoned before lower appellate 
Court — Same cannot be allowed to be 
raised at second appellate stage. 

(Para 3) 


(B) Limitation Act (19638), Article 136 
— Inclusion of new items of properties in 
‘ execution petition afier 12 years from the 
date of decree, is barred by limitation and 
cannot be proceeded with in execution 
ease. AIR 1964 SC 1454, Foll (Para 4) 


Cases Referred: Chronological Paras 
AIR 1964 SC 1454 = (1964) 6 SCR 251 4 
AIR 1949 Mad 251 = 1948-2 Mad LJ 2 
AIR 1947 Mad 216 = 1946-2 Mad LJ ds 
AIR 1943 Pat 127 = ILR 21 Pat 838 4 
AIR 1931 All 134 = 1931 All LJ 8¢4 4 


Chandra Bhushan Sahay and P. K. 
Verma, for Appellant. S. 5., Ashghar 
Hussain and Abdus Salam, for Kespon-~ 
dent. l 


(From decision of Jagdish ` Singh. Ast 
Addl. Dist. J.. Arrah, D/- 18-1-1972.) 


KS/AT/E201/75/SGK ~~ 





‘dismissed by order, dated the 


m, 


we gine al 


118 Pat, [Prs. 1-3] Ram Gobind v. Shahabad Dist. Board (Choudhuri J.) 


A.I. R. 


JUDGMENT:— This miscellaneous 
appeal has been preferred by the judg- 
ment-debtor against the concurrent judg- 
ment of the courts below rejecting the 
objection under Section 47 read with Sec- 
ton 151 of the Code of Civil Procedure 
(hereinafter referred to as “the Code’). 


2. A money decree was obtained 
on the 22nd of April, 1952, by the respon- 
dent against the appellant from the Court 
of 2nd Additional Subordinate Judge, 
Arrah, in M. S. 233/4 of 1950/51. It ap- 
pears that thereafter the decree was trans- 
ferred to Balliya Court, Accordingly an 
execution case was filed on the 17th of 
March. 1962, The said execution case was 
dismissed for default on the 30th of May, 
1962, and thereafter. on the 5th of March, 
1964. a fresh execution case was filed at 
Arrah which was registered as execu- 
tion Case No. 5 of 1964. Certain proper- 
ties which were mentioned in the execu- 
tion petition were attached and the exe- 
cution proceeded as against these proper- 
ties, It appears that thereafter on 21-4- 
1965 some of the properties were deleted 
and some new properties were added in 
the execution petition. Thereafter the 
appellant filed an objection under Section 
47 read with S, 151 of the Code on the 5th 
of August, 1967, alleging that he had- no 
knowledge of the execution case previous- 
ly and he had come to know of the same 
only 22 days ago, He raised various ob- 
jections in the said objection petition re- 
garding the maintainability of the execu- 
tion petition. He also pleaded that the 
execution case was barred by limitation. 
The said objection was recorded as Mis- 
cellaneous Case No. 21 of 1967. In that 
case, both parties adduced evidence. The 
trial Court, by its order. dated the 21st of 
March, 1970, dismissed the: said execution 
ease after giving a finding that the execu- 
tion case was not barred by limitation and 
that the execution would proceed against 
the newly added properties. It also gave 
a finding though not very clear. that notice 
under Order 21, Rule 22 of the Code was 
served upon the appellant. As against the 
aforesaid order, the appellant preferred 
miscellaneous appeal which was register- 
ed as Miscellaneous Appeal No. 44/2 of 
1970. The said miscellaneous appeal was 
18th of 
January, 1972. Hence. the present mis- 
cellaneous second appeal. 


3. Mr. Chandra Bhushan Sahay, 
learned counsel appearing on behalf of the 
appellant. has contended that there is no 
finding that notice was served under 
Order 21. Rule 22 of the Code upon the 
appellant in the execution proceeding and 
therefore all subsequent proceedings are 
illegal and void. In my opinion, this con- 
tention has no substance, It appears that 
this point of notice was raised jn the trial 
Court and the trial Court has given a find- 
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ing, as already stated above by me, that 
there was a service of notice upon the 
appellant. Thereafter, it appears that this 
point was not raised in the lower appel- 
late Court. Only two points, as stated in 
that judgment, were raised before that 
Court. .Hence. at the second appellate 
stage, it is not permissible to allow the 
petitioner to raise the point of non-ser- 
vice of notice which was abandoned be- 
fore the lower appellate Court. It may 
also be stated here that issuance of notice 
under Order 21, Rule 22 of the Code was 
never challenged. 


4, The next question that has been 
argued by the learned cotinsel for the ap- 
pellant is that new properties having been 
added in Execution Case No. 5 of 1964 be- 
yond 12 years from the date of the decree, 
the execution cannot proceed as against 
those added properties. In my opinion, 
this submission has substance and has to 
be accepted. It appears that the decree 
that was passed in the suit was dated 
22-4-1952 and 12 years from that date ex~ 
pired on the 22nd April, 1964, The pre- 
sent Execution Case No. 5 of 1964 was, 
however, feg on the 15th March. 1964, 
ie.. within 12 years of the date of the 
decree. The application for amendment 
of the execution petition which was filed 
on 21-4-1965 is clearly beyond 12 years. 


It has been held in the case of China Ven- . 


onan v, Bangararaju, (ATR 1964 SC 1454} 
at 

tan application made after 12 years 
from the date of the decree would be a 
fresh application within the meaning of 
Section 48 of the Civil Procedure Code, if 
the previous application was finally dis- 
posed of. It would also be a fresh appli- 
cation if it asked for a relief against par- 
ties -or properties: different from those pro- 


ceeded against-in the previous execution , 


petition or asked for a relief substantially 
different oo that asked for in the ear- 
lier petition.” 


This decision’ has approved the decision 
in the case of Bandhu Singh v. Kayastha 
Trading Bank Ltd., (AIR 1931 All 134), 
Venkata Lingama Nayanim v. Rajagopala 
Venkata Narasimha Rayanim, (AIR 1947 
Mad 216), Lakshminarasinga Rao.v. Bala- 
subramanyam, (AIR 1949 Mad 251) and 
Gajanand Shah v. Dayanand Thakur, 
(AIR 1943 Pat 127). 
separate discussion here, It may be stat- 
ed here that Section 48 of the Code now 
stands repealed but its language has been 
reproduced substantially in Article 136 of 
the Limitation Act, 1963. It is thus-sef- 
tled by authority that the decree-holder 
cannot include new items of properties -in 
the execution petition after 12 years from 
the date of ‘the decree, In the present 
case, as I have already indicated above, an 
application for amendment was filed much 
beyond 12 years and. therefore. those pro- 
i perties which bave been added. after 12 


They do not require 
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years could not be proceeded with in exe- 
cution case No. 5 of 1964 I, therefore, 
hold that the Courts below were wrong 
in holding that the execution case could 
proceed as against the newly added pro- 
perties To that extent the order of the) 
Courts below is Hable to be set aside. 


5. In the result, I allow this ap- 


peal in part. The judgment and the order -` 


of the Courts below in which it has been 
held that the execution could praceed as 
against the newly added properties are set 
aside to that extent. The Executing 
Court is now directed to proceed as 
against the properties which are now 
mentioned in the execution petition of 
Execution Case No. 5 of 1964 leaving, 
however. the newly added properties. 
There will, however, be no order as ta 


costs, | 
Appeal allowed. 


AIR 1976 PATNA 119 
- 5. K. CHOUDHURI. J. : 
Naresh Singh and others., Petitianers 


v. Jirekhan Choudhary and others, Oppo- 
site Parties, 


Civil Revns. Nos. 1384 and 1385 of 
1974, D/- 14-4-1975. 


(A) Court-fees Act (187 0). Section. 7 
liv} (b) — Suit for title-cum-partition — 
Court-fee payable ts ad valorem on the 
share claimed, AIR 1921 Pat 78 and AIR 
1953 Pat 342 and AIR 1944 PC 65, Ref. cn. 

(Para 3} 
Cases Referred: Chronological Paras 
AIR 1953 Pat 342 = 1953 BLIR 359. 3 
AIR 1944 PC 65 = 71 Ind App 142 3 
ATR 1921 Pat 78 = 4921 Pat HCC 89 3 


Ram Suresh Roy and Dhurandhar 
Prasad Choudhary, for Petitioners; Bin- 
Sa Pd. (for Minor O. P. No. 6) and 
C, M. Jha (for Minor O, P. No. 15). for . 
Opposite Parties, : 


ORDER:— The present ubre 
will govern both the revision applications. 
Civil Revision. No. 1385 of I974° pre- 
ferred by the plaintiffs is directed against 
an order dated the 9th of October. 1974, 
by which the plaintiffs were called upom 
to pay court-fee of Rs. 2,171.25 by the 
lith of October, 1974, failing which the 
amendment, which had been allowed, was 
ordered to stand expunged. In Civil Re- 
vision No, 1384 of 1974, the plaintiffs have 
challenged the order, dated the 14th of 


October, 1974, by which the. aforesaid - - 


amendment has been expunged fer not 
paying the aforesaid amount of-court-fee. - 


Z- ` The plaintiffs have ‘filed- a par- 
tition suit in the court below claiming 
1/4th share in the suit properties. 
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HS/AT/C979/75/DRG 


120 Pat,  [Prs, 2-3] 


question for determination is as to 
whether the order for payment of court- 
fee, amounting to Rs. 2,171.25, is correct. 
The plaintiffs’ case, in short is as follows: 
Previously, the mother of the plaintiffs 
filed a partition suit being T. S. No. 74 of 
1957, claiming 1/4th share in the suit pro- 
perties. The said suit was filed in the 
court of the Subordinate Judge. lst. Court 
at Arrah, The petitioners’ further case 
is that these petitioners and their brothers 
were minors then and the pairvi was en- 
trusted to one Sheodahin Choudhary, The 
mother of the petitioners being an illite- 
rate lady, defendant No, 2 was on the look 
out to grab the properties of the peti- 
tioners and so he got a compromise peti- 
tion filed in the aforesaid suit in ccllusion 
with the aforesaid: pairvikar Sheodahin 
Choudhary. In the compromise petition 
it was alleged that the mother of the 
plaintiffs relinquished her title in the suit 
properties under the compromis2 and 
took Rs. 4,200/~ as consideration. Accord- 
ing to the plaintiffs, their mother died in 
the month of March, 1969, leaving behind 
them and opposite party — second set as 
legal heirs; but as defendant first set 
began to create trouble after the d2ath of 
the plaintiffs’ mother, they filed originally 
suit for partition. Subsequently, by 
amendment, one more relief was added to 
the plaint for a declaration that the de- 
cree and compromise in the previous suit 
were collusive and not binding upon the 
petitioners. The suit properties in the 
plaint have been valued at Rs. 30,C00/- in 
which the plaintiffs have claimed 1/4th 
share. Because of the aforesaid amend- 
ment, by an order, dated the 9th of Octo- 
ber, 1974, the Court below directed the 
plaintifis-petitioners to pay ad valorem 


court-fee of Rs. 2,171.25 upon Rs. 30,000/- ` 


which is the valuation of the whole pro- 
perties in suit. Subsequently a petition 
was filed on behalf of the petitiorers for 
recalling the said order on the ground 
that the court-fee was payable only on 
the valuation of 1/4th share and not on 
the valuation of all the suit praperties. 
According to ‘the plaintiffs. the court-fee 
that is payable is on the valuation of the 
1/4th share of ‘Rs: .30,000/- and not on 
Rs. 30,000/- which is the valuation of the 
whole properties. However, the Court 
below, by its order, dated the 14th of 
October, 1974, rejected the said applica- 
tion and expunged the amendment which 
was allowed, Hence, these two revision 
applications aforesaid have been fied, 


3. Learned counsel appearmg on 
behalf of the petitioners has contended 
that the Court below has committed mate- 
rial irregularity in the exercise of its ju- 
risdiction in demanding court-fee on the 
valuation of the suit properties, i.e.. on 
Rs, 30,000/-.and, thus, has acted without 
jurisdiction in passing the said order, His 
contention is that the court-fee is payable 


~~ 
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on the valuation of 1/4th share and not 


. on the valuation of the whole properties. 


Reliance was placed in the case of Dukhi 
Singh v. Harihar Shah, (AIR 1921 Pat 78) 
in which a compromise decree was chal~. 
lenged and a declaration was sought for 
to the effect that the decree that was 
passed in that case be declared as void 
and inoperative and a relief for ssparate 
possession of plaintiffs takhta wes also 
claimed, In that case, it has been held 
that the ad valorem court-fee is payable 
on the share claimed by the plaintiff 
and that the valuation œo? the 
relief claimed by the plaintiff 
should be the criterion for the purpose of 
determining jurisdiction. The next case 
that has been relied upon is the case of 
Bhairab Chandra Rai v. Sat Narain Sar- 
kar, (AIR 1953 Pat 342). In that case, 
Dukni’s case (supra) has been referred to 
and has been followed. Their Lordships 
have also noticed the case of Shevantibai 
v. Janardan Raghunath, (AIR 1944 PC 
65). It was a case where their Lerdships 
of the Judicial Committee were dealing 
with Section 110 of the Civil Procedure 
Code while deciding as to whether the 
valuation of the suit was Rs. 10,000/- or 
according to the plaintiffs share. The 
suit that was filed was a partition suit 
and the assignee of the purchaser from a 
member of the joint family of 1/6th share 
in the joint family sued for partition and 
to have her 1/6th share separated. The 
value of the interest which the rlaintiff 
claimed in that suit was, probably, about 
Rs, 3,000/-. The total value of the pro- 
perties in that suit exceeded Rs. 10,000/-. 
Claim for partition was dismissed and ulti- 
mately after it was affirmed. in‘appeal by 
High Court, certificate for speciel leave 
was granted to the appellant for leave to 
appeal to His Majesty in the Council. 
While granting leave, liberty was reserv- 
ed to the respondents on their apnearance 
to contend that such leave to appeal 
ought not in the circumstances of the 
case to have been granted. Accordingly 
when the matter was taken up fcr hear- 
ing the respondents raised objecticn as to 
the maintainability of the appeal before 
that Court. The contention of the res- 
pondents’ counsel that the value of the 
subject-matter in the dispute on appeal 
is the value of interest claimed by the 
appellant was accepted, While dealing 
with this point their Lordships said that 
“the question as to the title of the plain- 
tiff to the share which he claimed in the 
joint property did not become a question 
respecting the whole of the joint family 
estate merely because if his title was 
established it would result in ths joint 
family estate being partitioned’. ‘Thus, it 


is settled by authority that court-fee that 


is payable in a pure title-cum-partition 
suit is ad valorem court-fee on the share 
claimed by the plaintiff and not on thel. 
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valuation of the whole properties. I, 
therefore, hold that the court below has 
acted with material irregularity in the 
exercise of jurisdiction in demanding ad 
valorem court-fee on Rs. 30,000/-, i.e.. on 
the valuation of the whole properties in 
suit and, thus the order of the court be- 
low is liable to be set aside, I, accord- 
ingly, set aside the order, dated the 9th 
of October, 1974, Consequently, the sub- 
sequent order of the Court below dated 
the 14th of October, 1974, which was pass- 
ed on the basis of the previous order dated 
the 9th of October, 1974, is also set aside. 


4. In the result, these two applica- 
tions are allowed, both the impugned 
orders are set aside and the Court below 
is directed to realise court-fee that 1s 
payable on the valuation of 1/4th share 
claimed by the plaintiff out of the whole 
properties in the suit, It will give a rea- 
sonable opportunity to the plaintiff to pay 
the same failing which the Court below 
will pass appropriate orders in accord- 
ance with law, If the court-fee is paid 
within the time granted by the Court be- 
low then it will proceed to dispose of the 
suit in accordance with law, There will 
be no order as to costs. 

Revision allowed. 


AIR 1976 PATNA 121 
S. N. P. SINGH, C, J, AND S, K. JHA, J. 
The Union of India and another. Ap- 
pellants v. M/s. Karanpura Development 
Co, Ltd.. Respondent, 
A. F. O. O. Nos. 26 and 32 of 1970, 
D/- 27-2-1975. 


(A) Coal Bearing Areas (Acquisition 
and Development) Act (1957), Section 13 
(4) —- Compensation for expenses incurred 
by lessee — On 3-11-1951 land vesting in 
State Government under provisions of 
Bihar Land Reforms Act — Acquisition of 
land by Central Government — Lessee is 
entitled to compensation in respect of sta- 
tutory lease after 3-11-1951 «nd also in 
respect of old lease. AIR 1969 Pat 235, 
Rel. on. (Para 4) 


(B) Coal Bearing Areas (Acquisition 
and Development) Act (1957), Section 13 
(1) (i) — Expenses incurred “in obtaining 
the license” —- Meaning of. 


The expression “in obtaining the li- 
cence” does not mean “in obtaining the 
original licence only”. The claimant will 
be entitled to compensation for the ex- 
penditure incurred in obtaining the licence 
by whatever means, (Para 6) 


(C) Coal Bearing Areas (Acquisition 
and Development) Act (1957), Section 13 
(2) Gi) — Compensation for prospecting 
and analysing samples. 
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The claimant cannot legally claim com« 
pensation for prospecting and analysing 
samples of coal unless it is shown that in 
the area in question prospecting and ana- 
lysing samples of coal had been done. 

(Para 7) 

(D) Coal Bearing Areas (Acquisition 
and Development) Act (1957), Section 13 
(2) (iii) — Expression “the expenditure, 
if any, incurred” — Meaning of, 

The expression "the expenditure, if 
any, Incurred” occurring in Section 13 (2) 
(iii) means the expenditure actually in- 
curred and not the expenditure to be in- 
curred in future’ Under Section 13 (2) 
(iii) the claimant is not entitled to com- 
pensation in respect of any liability 

(Para 10) 

(E£) Coal Bearing Areas (Acquisition 
and Development) Act (1957), Section 13 
read with Section 4 (1) — Compensation 
for acquisition — No evidence need be 
produced to show that after lease there 
was no production of coal, 


it is clear from the provisions of sub- 
section (1) of Section 4 read with sub-sec- 
tion (4) that acquisition under the Act is 
made only in respect of an area where 
there is no production of coal. That be- 
ing the position, no evidence is necessary 
to show that after the lease there was no 
production of coal in the area in ques- 
tion. (Para 11) 

(F) Coal Bearing Areas (Acquisition 
and Development) Act (1957), Section 13 
(2) (ii) — Litigation expenses — Only ex- 
penses incurred in obtaining the lease can 
be allowed, (Para 13) 


(G) Coal Bearing Areas (Acquisition 
and Development) Act (1957), Section 12 
(4) — Solatium — Claimant is entitled 
only when leasehold right is suspended 
and ultimately not acquired. 1971 BLIR 
335, Rel, on. (Para 15) 


(H) Coal Bearing Areas (Acquisition 
and Development) Act (1957), Section 16 
— Interest on excess — Held interest 
ought to be paid on excess amount of 
compensation awarded after notification 
till date of payment, AIR 1974 Pat 48, Re- 


ferred. | (Para 18) 
Cases Referred: Chronological Paras 
AIR 1974 Pat 48 13 
AIR 1974 Pat 233 20% 18 
1971 BLJR 335 15 


AIR 1969 Pat 235 4 
(1969) M. A. No. 177 of 1964. D/- 25-3- 
1969 (Pat) (FB) . 4 


K. D. Chatterji and Binda Basini Pra- 
sad Sinha, for Appellants: In M. A. No. 26 
of 1970 and for Respondent in M, A. No. 
32 of 1970; Umesh Prasad Singh, for Res- 
pondent in M. A. No. 26 of 1970. 


S. N. P. SINGH, C. J:— These two 
appeals under Section 20 of the Coal 
Bearing Areas (Acquisition and Develop=« 
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ment) Act. 1957 (hereinafter to be refer- 
red to as “the Act”) are directed against 
the award dated the 20th of December, 
1969, given by the Tribunal under Section 
14, (2) of the Act in Reference Case No. 
24 of 1964, Miscellaneous Appeal No. 26 
of 1970 is by. the Union of India through 
the Managing Director, National Coal De- 
velopment Corporation Ltd.. Ranchi. Mis- 
cellaneous Appeal No. 32 of 1970 is by 
M/s.-Karanpura’ Development Co. Ltd. 
. (hereinafter to be referred to as .“‘Karan- 
pura Company”). Both the appeals have 
been. heard together and they are being 
disposed of by this common judgment, 


2.:- The relevant facts for the dis- 
posal of these two appeals are nct in dis- 
pute and they may briefly be stated as 
‘follows, -On the.26th. of March, 1915. the 
Proprietor of Ramgarh Estate acting 
through the Court of Wards granted a 
prospecting licence of coal rights in res- 
pect of 49072 bighas of land known as 
Karanpura Fields including the land in 
dispute in favour of M/s. Bird and Com- 
pany. Under the terms of the licence the 
Company was entitled to take lease in res- 
pect of different areas covered by the 
licence after prospecting, On the 30th of 
May. 1921, the Karanpura Company ob- 
tained a prospecting licence by a deed of 
assignment executed in its favour by M/s. 
Bird and Company. On the 17th of July, 


1922, the Court of Wards granted a min-. 


ing lease in respect of 3036 bighas of land 
in mouza Sayal in favour of the Karan- 
pura Company, On the 20th of April, 
1923, the Karanpura Company granted . 
two sub-leases in favour of M/s. Andrew 
Yule and M/s, Villiers and Company for 
2011 bighas and 1024 bighas respectively. 
On the 26th of March, 1929, M/s. Villiers 
and Co. executed a deed of surrender in 


.. favour of the Karannura Company. M/s. 


‘Andrew Yule also executed a deed of 
‘surrender in favour of the Karanpura 
Company on the 6th December, 1932. On 
the 8rd of November, 1951, the Ramgarh 
Estate vested in the State of Bihar under 
the Bihar Land Reforms Act. Under a 
notification dated the 29th of December, 
1958, published under Section 9 of the Act 
in the issue of the Gazette of India dated 
the 9th January, 1959, the Central 
- Government declared to have acquired the 
lands. and mining rights in and over the’ 
lands specified in the said notification. 
By virtue’ of that notification the mining 
' rights over an area of 2020 bighas of lands 
situate in mouza Sayal in the District of 
. Hazaribagh were acquired. It appears 


i -- that the Karanpura Company claimed as 


- compensation Rs, 9,87,585.72 paise for 


mining rights only. The Central Govern-- 


ment offered only an amount.of Rupees 
72,581.64 paise as compensation. The 
Karanpura Company: accepted that- 
amount under pretest as to the sufficiency 
of the amount. As no agreement was 
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reached between the Karanpura Company 
and the Central Government. a reference 
under Section 14 of the Act was made to 
the Tribunal for the purpose of determin- 
ing the amount of compensation. 


3. Before the Tribunal the claim- 
ant submitted a claim for Rs, 9,87,585.72 
paise as per Schedules A to L including a 
sum of Rs, 60,975.48 paise as solatium 
under Section 13 (4) of the Act. Subse- 
quently by en amendment Rs, 28,226/-~ 
Was added as compensation for bungalow 
and 6 bighas of land making the total 
claim at Rs, 10,15,805.72 paise. Accord- 
ing to the Karanpura Company. the 
amount assessed, payable as compensation 
to it by the Central Government, was 
inadequate and arbitrary and was in clear 
disregard of the provisions of Section 13 
of the Act, 


4, Before the Tribunal it was 
urged on behalf of the Central Govern- 
ment that the claimant was not entitled 
to any compensation for the expenses in- 
curred prior to the 3rd of November, 1951, 
when the Ramgarh Estate vested in the 
State of Bihar. According to the Central 
Government, what was acquired by the 
notification dated the 29th of December, 
1958, was the statutory lease which was 
deemed to have been granted to the claim- 
ant Karanpura Compary by virtue of the 
provisions of the Bihar Land Reforms Act 
and not the old lease granted by the Court 
of Wards.on behalf of Ramgarh Raj. On 
that basis the Central Government admit- 
ted Rs. 72,581.64 paise as the fair amount 
of compensetion. It appears that the 
aforesaid: amount was determined as com- 
pensation by the Central Government 
takirg into consideration the actual 
payment of royalty between the 3rd of 
November, 1951. and the 9th of January, 
1959. when the notification under the Act 
was published. The Tribunal relying 


upon a Bench decision of this Court in ` 


the case of M/s. Bokaro and Ramgur Ltd. 
v. Kathara Coal Co, Ltd.. (ATR 1969 Pat 
235) and a Full Bench decision of this 
Court in the case of the Union of India 
v. M/s. Borea Coal Co.. Ltd.. (M. A. No. 
177 of 1964) (Pat) (FB) and an analogous 


appeal dated the 25th of March, 1969, re- : 


jected the contention raised on behalf of 
the Central Government that the claimant 
was not entitled to any compensation be- 
fore the 3rd of November, 1951. Mr. K. 
D. Chatterji appearing for the appellant 
in M. A. No. 26 of 1970 submitted before 
us that the view taken by the Tribunal is 
not correct and the claimant is not entitl- 
ed to any compensation before the 3rd of 
November. 1951. I find no substance in 
this argument. Before the Full Bench a 
similar argument was raised by the learn- 
ed Advocate-General and was rejected, In 
view of the Full Bench decision in the 


-case referred to above, it is no longer open 


to the Central Government to contend that 
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the claimant is entitled to compensation 
only in respect of “the statutory lease 
which was deemed to have been granted 
to it by virtue of the provisions of the 
Bihar Land Reforms Act and not the old 
lease. Indeed, Mr, Chatterji could not 
distinguish the instant case with the Full 
Bench case on facts, 


5. As already stated. the Karan- 
pura Company claimed compensation be- 
fore the Tribunal under different sche- 
dules, Under Schedule ‘A’. the Karan- 
pura Company claimed proportionate 
amount paid to M/s. Bird and Company 
for the assignment of the prospecting li- 
cence. The total amount claimed under 
that head was Rs. 58.983.06, Under Sche- 
dule ‘B’ the Karanpura Company claimed 
Rs. 548.92 paise as the proportionate 
amount of stamp duty paid for the assign- 
ment dated the 30th of May. 1921. Under 
Schedule ‘C’ the claimant made a claim of 


Rs. 60,20 as the proportionate amount of 


registration fee paid for the assignment. 
Under Schedule ‘D’ it claimed Rs. 1,151.57 
paise as the proportionate amount for the 
preparation and completion of the Assign- 
ment Debenture Trust, Under Schedule 
ʻE it claimed Rs. 81.670.41 as the propor- 
tionate cost of prospecting and analysing 
samples of coal. Under Schedule ‘F’ it 
claimed Rs. 80,800/- as the proportionate 
amount of Salami paid for the lease dated 
the 17th of July. 1922. Under Schedule 
‘G’ it claimed Rs. 941.78 paise as the pro- 
portionate amount of stamp duty: paid on 
the lease dated the 17th of July, 1922. 
Under Schedule ‘H’ it claimed Rs, . 322.14 
paise as the proportionate amount of re- 
fistration fee on the said lease. Under 
Schedule ‘I’ it claimed Rs, 3.993.41 paise 
as the proportionate cost paid for the pre- 
paration of the lease dated the 17th of 
July, 1922. Under Schedule ‘J’ it claimed 
minimum royalty paid or payable under 
suit Nos, 1302 and 1598 of 1958 filed 
against it by M/s. Rajasthan Mines or 
their transferees in the Calcutta High 
Court. Under the aforesaid head the total 
amount claimed was Rs, 3.53,261.01 paisa. 
Under Schedule 'K’ it claimed Rs, 36,007.66 
paise as the proportionate litigation ex- 
penses. Under Schedule 'L’ it claimed 
Rs, 5,95,835.20 paise as interest up to the 
3lst of December, 1969. As already stat- 
ed, it also claimed Rs. 28,220/- as compen- 
sation for bungalow and 6 bighas of land. 


6. It will be convenient to deal 
with the contentions raised by the appel- 
lants of the two appeals in respect of each 
item separately. The Tribunal has allow- 
ed the total amount of compensation of 
Rs, 60,743.75 paise to the claimant. the 
Karanpura Company, as claimed under 
Schedules ‘A’ to ‘D’. According to the 
finding of the Tribunal. the aforesaid 
amount is admissible under Section 13 (2) 
(i) proviso read with Section 13 (1) (i) of 
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the Act. Mr. K. D. Chatterji, learned 
counsel for the appellant in M. A, No. 26 
of 1970. submitted that the expression 
“the expenditure incurred in obiaining the 
licence” jn Section 18 (1) (i) of the Act 
means the expenditure actually incurred 
in obtaining the original licence and not 
the expenditure incurred in taking a li- 
cence by assignment etc, The Tribunal 
was, therefore, not justified in allowing 
compensation to the claimant Karanpura 
Company in respect of the claim made in . 
Schedules ‘A’ to 'D of the claim petition. 
I find no substance in this contention. As 
pointed out by the Tribunal, the expres- 
sion “in obtaining the licence” does not 
mean “in obtaining the original licence 
only”. The claimant will be entitled to 
compensation for the expenditure incur- 


Pat. 123 


red in obtaining the licence by 
whatever means. There is noth- 
ing in Section 13 to give a restrict- 


ed meaning to the words tin obtaining the 
licence” occurring in Section 13 (1) (i) of 
the Act. as suggested by Mr. K. D. Chat- 
terji. No other point in respect of the 
claim under Schedules ‘A’ to 'D' was rais- 
ed on behalf of the appellant in M. A. 
No, 26 of 1970, The finding of the Tri- 
bunal that the claimant is entitled to the 
total amount of compensation of Rupees 
60,743.75 paise is. therefore, upheld. 


T. Under Schedule E the Karan- 
pura Company claimed Rs. 81,670.41 paise 
aş the proportionate cost of prospecting 
and analysing samples of coal for the pe- 
riod 30th of June. 1921 to the 31st of 
December, 1951. According to the claim- 
ant. the entire amount was admissible 
under Section 13 (2) (i) read with Sec- 
tion 13 (1) (ii) and (iv) of the Act. The 
Tribunal held that the claimant is. entitl- 
ed only to proportionate expenses which 
were incurred prior to the date of the 
lease, Accordingly it held that the claim- 
ant Company was entitled to Rs. 23,633.53 
paise only. which were the expenses in- 
curred before the date of the lease. name- 
ly the 17th of July, 1922, Mr. K. D. Chat- 
terji appearing for the appellant in M. A. 
No, 26 of 1970 submitted that in absence 
of evidence to show that any prospect- 
ing was done in relation to village Sayal 
during the relevant period no compensa- 
tion should have been allowed under 
Schedule ‘HE’, Mr, Umesh Prasad Singh, 
learned counsel appearing for the appel- 
lant in M. A. No, 32 of 1970. on-the other 
hand, raised the contention that the entire 
amount claimed under Schedule ‘E’ should 
have been allowed by the Tribunal. In 
order to decide the questions which have 
been raised by the two appellants. it is 
necessary to set out the relevant pro- 
visions contained in Section 13 of the Act. 
The relevant portion of Section 13 reads 


as follows: 


“13 (1) Where a prospecting licence 
ceases to have effect under Section 5, 
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there shall be paid to the person interest- 
ed compensation, the amount of which 
shall be a sum made up of all items of 
reasonable and bona fide expenditure 
actually incurred in respect of the land, 
that is to say,-— 

Gi) the expenditure incurred in ob- 
taining the license; 

(ii) the expenditure, if any, incurred 
in respect of the preparation of maps, 
charts and other. documents relating to 
the land, the. collection from the land of 
cores or other mineral samples and the 
due analysis thereof and the preparation 
of oo other relevant records or mate- 
rial; 

(iii) the expenditure, if any, incurred 
in respect of the construction of roads or 
other essential works on the land, if such 
roads or works are in existence and in a 
usable condition; l 
(iv) the expenditure, if any, incurred 
in respect of any other operation neces- 
pak for prospecting carried out in the 
and. 


(2) Where the rights under a mining 
lease are acquired under this Act, there 
shall be paid to the person interested 
compensation, the amount of which shall 
be a sum made up of the following items; 
namely,— 

(i) if the lease was granted after pros- 
pecting operations had been carried out 
in respect of the land under a prospecting 
licence, the sum of all items of reasonable 
and bona fide expenditure actually incur- 
red with respect to the matters specified 
in clauses (i), Gi), Gi) and fiv} of sub- 
section (1) before the date of the lease; 

Provided that where two or more 


leases had been granted in relation to any 
land covered previously by one prospect- 


. ing licence. only so much of the expendi- 


ture aforesaid as bears to the total expen- 
diture the same oprcportion as the area 
under the mining lease in respect of which 
- the rights have been acquired bears to 
the total area covered by the mining lea- 
ses shall be payable under this clause.” 

_Two things are clear from the provisions 
of sub-section (2) (i) of Section 13, name- 
ly, (1) that compensation is payable for 
prospecting operations in respect of the 
sum of all items of reasonable and bona 
fide expenditure actually incurred; and (2) 
that such expenditure must have been in- 
curred before the date of. the lease. As 
already stated, the area in question is only 
2020 bighas out of a ‘total area .of 49072 
bighas in respect of which prospecting 
licence had been granted.» The claimant 
has claimed proporticnate cost. of ‘pros- 
pecting and analysing samples: of coal. In 
my opinion, there is substance in the con- 
tention which 
_IChatterii on behalf of the Central Gov- 
ernment that the claimant cannot legally 
claim compensation for prospecting and 
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has been raised by Mr.. 


A. I. R. 
analysing samples of coal unless it 
js shown that in the area in 
question prospecting and analysing 
samples of coal had been done. 


Witness No, 1 for the claimant has depos- 
ed about prospecting operations. He has 
made a general statement that K. D. 
{Karanpura Development Co, Ltd.) pros« 
pected the area covered by the prospect- 
mr licence, Further. he has stated as fol- 
ows: 


“The total area covered by various 
leases granted by Ramgarh Raj comes to 
49072 bighas. Before the mining leases 
were granted K. D. had to carry on pros- 
pecting operation to prove coal and then 
K. D. had to apply for grant of lease for 
coal bearing lands by serving a notice to 
Ramgarh Raj.” 


Relignce was placed by learned counsel 
appearing for the claimant on the above 
statement of the witness in support of the 
fact that prospecting operations had been 
done in the area in question. In my opin- 
ion, the statement made above is vague 
and the witness has not said in clear 
terms that any prospecting operation was 
done in the area in question. Learned 
counsel appearing for the claimant drew 
our attention to the evidence of witness 
No. 2 for the claimant to the effect that 
the maps. charts and other prospecting 
records of mouza Sayal had been handed 
over to Mr. A. B. Guha, the then Chief 
Mining Engineer of the Central Govern- 
menz, and the receipt granted by him had 
been filed in Reference Case No 1 of 
1960, and. submitted that due to the 
aforesaid reason the relevant papers to 
show that prospecting operations had been 
done in mouza Sayal were not filed in the 
instant case, Be that as it may, the fact 
remains that there is no evidence to show 
that any prospecting operation and analy- 
sing samples of coal were done in the 
area jn question at any point of time, That 
being the position, the claim under Sche- 
dule ‘E’ cannot be allowed, Since I am 
disallowing the entire claim under Sche- 
dule ‘HE’, it is not necessary to consider 
the point wether compensation is per- 
missible or not in respect of expenses 
which have been incurred prior to the 
date of the lease, 


8. The Tribunal has allowed the 
total amount of compensation of Rupees 
86,057.33 paise to the claimant as claimed 
under Schedules 'F’ to 'T. The Tribunal 
after considering the materials on record 
held that the claims were justified, Mr. 
K. D. Chatterji. learned counsel appearing 
for the appellant in M, A. No. 26 of 1970, 
could not succeed in showing that the 
claim under Schedules ‘F’ to T was un- 
justified. I, therefore, uphold the finding 
of the Tribunal that the claimant is en- 
titled to the amounts claimed under Sehe- 
dules 'F’ to 'F. - 
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9. ‘The Karanpura Company claim- 
ed Rs. 3,53,261.01 paise as compensation 
under Schedule ‘J’ under Section 13 (2) 
Gii) of the Act. As already stated, the 
eaid claim has been made in respect of 
minimum royalty paid or payable under 
Suit Nos, 1302 and 1598 of 1958 filed 
against the claimant by M/s. Rajasthan 
Mines or their transferees in the Calcutta 
High Court, It appears that the Central 
Government offered Rs. 72,581.64 paise as 
royalty payable from 3-11-1951 to 9-1- 
1959 on the assumption that the claimant 
is entitled to compensation only in res- 
pect of expenses incurred after the grant 
of the statutory lease, The Tribunal after 
rejecting the contention of the Central 
Government proceeded to consider the 
question whether the claimant was entitl- 
ed to the entire amount. After examin- 
Ing the entries in the books of account 
and the evidence, the Tribunal came to 
the conclusion that royalty from 1-1-1949 
to 31-10-1951 was not paid enti as such 
ft cannot be said that the claimant Com- 
pany had incurred that expenditure. The 
fotal amount of royalty for that period on 
rough calculation came to Rs. 28,330/-. 
Admittedly the royalty for the above pe- 
riod had not been paid by the claimant 
Company, The stend of the claimant, 
however. was that it was liable to pay the 
amount after the decision of the inter- 
Dleader suit which was filed in the Cal- 
cutta High Court. The Tribunal has taken 
the view that under S. 13 (2) (iii) of the 
Act the claimant is entitled to the expen- 
diture actually incurred and since no pay- 
ment of royalty had been made for the 
aforesaid period, the claimant was not en- 
~itled to compensation. It appears that the 
claimant had also made a claim of Rupees 
. 1,984.09 paise for the period 10th of Janu- 
ary, 1959, to the 4th of May, 1959. Since 
the mining right of the claiysuunt vested 
in the Central Government on the 10th of 
January, 1959, the Tribunal rejected the 
claim for the aforesaid period, ‘Thus, ac- 
cording to the finding of the Tribunal, the 
claimant is not entitled to Rs. 28,220/- for 
the period 1-1-1949 to 31-10-1951 and to 
Rs. 1,934.09 paise for the period 10th of 
January, 1959, to the 4th of May. 1959. 
The Tribunal] has, there*cre, awarded 
compensation of Rs, 3,22,99°.92 paise only 
H br of the claim mzie under Sche-~ 

ule ‘J’, 


10. Mr. Umesh Prasad Singh, 
learned counsel appearing for the appel- 
lant in M. A. No. 32 of 1970. contended 
before us that in view of the fact that 
royalty payable for the period 1-1-1949 
to 4-5-1953 had been entered as liability 
in the books of account .of the claimant 
and the Company is bound to pay the 
‘amount after the decision in the inter- 
pleader suit, the Tribunal should not have 
held that the amount of royalty for the 
aforesaid period was not admissible under 
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Sub-~section (2) (iii) of Section 13 of the 
Act. I do. not find any substance in this 
contention. The expression “the expen- 
diture, if any incurred” occurring in Sec- 
tion 13 (2) (iii) clearly means the expendi- 
ture actually incurred and not the expen- 
diture to be incurred in future. Under 
Sec, 13 (2) (iii) the claimant is not entitled 
to compensation in respect of any liability. 
The Tribunal has therefore, rightly, re- 
jected the claim of the claimant for the 
period 1-1-1949 to 31-10-1951. The claim 
for the period 10-1-1959 to 4-5-1959 has 
also been rightly rejected by the Tribunal 
because the claimant cannot make a claim 
in respect of expenditure incurred after 
the date of the vesting of the mining 
rights in the Central Government, 


11. Mr. K, D. Chatterji appearing 
for the appellant in M. A. No. 26 of 1970 
submitted before us that the entire claim 
ought to have been rejected as there was 
no evidence to show that after the lease 


there was no production of coal. There 
is no substance in this contention, It is 


clear from the provisions of sub-section 
(1) of Section 4 read with sub-section (4) 
that acquisition under the Act is made 
only in respect of an area where there is 
no production of coal. That being the 
position, no evidence was necessary to 
show that after the lease there was no 
production of coal in the area in question. 
The very fact that the Central Govern- 
ment allowed compensation for the period 
3-11-1951 to 9-1-1959 shows that there had 
been no production of coal in the area in 
question after the lease. 


12. Having considered the conten- 
tions raised on behalf of the appellants in 
the two appeals, I hold that the Tribunal 
came to the correct finding that under the 
head proportionate minimum royalty the 
claimant is entitled to Rs, 2,50,415.28 paise 
only under Section 13 (2) (iii) read with 
Section 13 (3) of the Act. 


13. Under Schedule 'K’ the Karan- 
pura Company had made a claim of 
Rs, 36,007.66 paise as proportionate liti- 
gation expenses incurred for defending 
their title to the property in question. 
This amount was claimed under Section 
13 (2) Gi) of the Act. The Tribunal has 
rejected the claim under Schedule ‘K’ 
holding that the amount is not admissible 
under the Act, Learned Counsel appear- 
ing for the appellant in M. A. No. 32 of 
1970 submitted before -us that the Tribu- 
nal was not ‘justified in rejecting the 
claim of compensation under Schedule 'K’. 
In support of this contention learned 
counsel relied on a Bench decision of this 
Court in the case of M/s, Karanpura De- 
velopment - Co. Ltd. v. Union of India. 
(M. A. No. 182 of 1964 decided on 15-1- 
1974 = (reported in AIR 1974 Pat 233) In 
that case the claimant had claimed litiga- 
tion’ expenses also but the same had been 
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disallowed by the Tribunal, It was con- 
tended before this Court on behalf of the 
claimant that any expenditure incurred in 
relation to a lease had to be allowed as 
compensation over and above the salami 
paid in obtaining the lease, A Bench of 
this Court accepted the contention and 
made the following observation: 


“The expenditure incurred in obtain- 
ing the licence has to be allowed as com- 
pensation under Section 13 (2) (i) of the 
Act. Reference to clause (i) of sub-sec- 
tion (1) of Section 13 over again in clause 
(ii) of sub-section (2) of that section mani- 
festly shows that the compensation to be 
allowed under Section 13 (2) (ii) read with 
Section 13 (1) (i) must be different from 
the expenditure actually incurred in ob- 
taining the licence. The expressions ‘of 
the nature referred to’. and ‘in relation to 
the lease’ in clause Gi) of sub-section (2) 
are of significance. These expressions 
make the import of clause (ii) of sub-sec- 
tion (2) wider and if any licence is forc- 
ed to a litigation for obtaining a lease 
which should have been granted to him, 
he is entitled as compensation to expendi- 
ture actually incurred by him in that liti- 
gation as a reasonable and bona fide ex- 
penditure of the nature referred to in 
clause ʻi) of sub-section (1) of Section 13 
in relation to the lease as provided in 
clause Gti) of sub-section (2) of that sec- 
tion.’ 


Mr. K. D. Chatterji appearing for the 
Central Government submitted before us 
that the facts of the instant case are clear- 
ly distinguishable from the facts of the 
ease referred to above, inasmuch as the 
litigation expenses had to be incurred in 
the case, referred to above, in getting the 
lease whereas in the instant case the 
claim made under Schedule ‘K’ is not in 
respect of litigation expenses in getting 
the leasé, There is substance in this con- 
tention. From the facts stated in para- 
graph 28 of the judgment in the case, re- 
ferred to above, it is clear that there was 
litigation between the claimant company 
and the proprietor of Ramgarh Estate in 
the matter of execution of the Jease. In 
the instant case, however, the lease was 
granted to the claimant company in the 
year 1922. Under Schedule ‘K’ the claim- 
ant has claimed proportionate litigation 
expenses for the period 31-12-1939 to 
31-12-1956. As these litigation expenses 
have not been incurred in obtaining the 
lease, they cannot be allowed -as compen- 
sation. 


14, Under Schedule ‘L’ the com- 
pany claimed interest amounting to 
Rs. 5.95,835.20 paise up to the 31st Decem- 
ber, 1969. The Tribunal held that the 
claimant was entitled to interest on the 
amount of compensation which it was 
found entitled under clauses (i), (ii) and 
(iii) of sub-section (2) of Section 13 of 
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the Act, It accordingly. directed that 
calculation would be made as per provi= 
sion given in Clause (iv) of Section 13 (2) 
of the Act. So far as the decision of the 
Tribunal on the question of interest is 
concerned, no argument was advanced on 
either side. The claimant will, therefore, 
be entitled to the interest in accordance 
with the provisions contained in Section 
13 (2) úv) of the Act on the amouni ulti- 
mately determined as payable to the 
claimant company as compensation. 


_ 15. The claimant had also made a 
claim of Rs. 60.975.48 as solatium. The 
claimant had claimed the amount under 
Section 13 (4) of the Act. The Tribunal 
rejected the claim holding that compensa- 
tion under Section 13 (4) is payable when 
the leasehold right is suspended and ulti- 
mately not acquired, The view which the 
Tribunal has taken appears to be correct. 
The claimant company is not entitled to 
solatium under Section 13 (4) of the Act. 
In the case of Union of India v. Karan- 
pura Development Co. Ltd.. (1971 BLJR 
335) a similar question regarding the pay- 
ment of solatium under Section 13 (4) of 
the Act was raised and it was held by a 
Bench of this Court that Section 13 (4) of 
the Act applied only in those cases where 
the mining lease remained suspended. 


16. The next question which falls 
for consideration is whether proper com- 
pensation has been allowed for the bunga- 
low and 6 bighas of land which have also 
been acquired. The Karanpura Company 
claimed Rs. 23,220/. for the bungalow and 
Rs. 5.000/- for 6 bignas of land. Accord- 
ing to the Central Government, Rs. 8,000/- 
was the proper compensation for the bun- 
galow and Rs. 350/- per acre was the 
proper compensation for 6 bighas of land. 
The Tribunal after cunsidering the evi- 
dence held that the claimant was entitled 
to Rs. 15,000/- as compensation for the 
bungalow and Rs, 2,56/~ as compensation 
for 6 bighas of land. Learned counsel ap- 
pearing for the appellant in M. A. No. 32 
of 1970 submitted that the entire amounts 
claimed by the claimant as compensation 
should have been allowed both for the 
bungalow as well as for 6 bighas of land. 
Mr. Chatterji, learned counsel appearing 
for the appellant in M. A. No. 26 of 1970, 
however, contended that the amounts` 
which have been awarded as compensation 
for the bungalow and 6 bighas of land 
under Section 13 (5) of the Act are ex~ 
cessive. 


17. In my opinion, it is difficult to 
hold that the Tribunal has not awarded 
proper compensation for the bungalow 
and 6 bighas of land. In fixing the com- 
pensation for the building, the Tribunal 
has considered the asvidence of C. W, 3, 
the Engineer. who gave the valuation re- 
port (Exhibit 6/2). The Tribunal has taken 
into consideration the fact that the bunga« 
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low was an old one, Accordingly it re- 
duced the claim from Rs. 23,200/- to 
Rs. 15,000/-. On the question of valuation 
of the land, the claimant did not adduce 
any evidence, The Central Government, 
however, produced two sale deeds (Exhi- 
bits C and C/1), The sale rate according 
to the sale deeds was about Rs, 150/- per 
acre but in 1951 the sale rate was about 
Rs, 325/- per acre The Tribunal, after 
taking judicial notice of the fact that in 
the year 1956 there was a further price 
rise and also the fact that the lease right 
over the land was for 999 years. fixed the 
valuation of the land at Rs. 2,500/-. Thus, 
according to the finding of the Tribunal, 
the claimant is entitled to Rs. 17,500/. as 
the total amount of compensation both for 
the bungalow and 6 bighas of land. I do 
not find any cogent ground to interfere 
with the above finding of the Tribunal. 


18 The Karanpura Company also 
claimed’ interest under Section 16 of the 
Act over the excess amount held to be 
payable to the claimant by the Tribunal 
since the date of the acquisition till the 
date the excess amount was paid. The 
Tribunal has taken the view that as the 
question of law had not been settled till 
the decision of the Full Bench of this 
Court in the case of the Union of India v. 
M/s. Borea Coal Co. Ltd., (M. A. No. 177 of 
1964) (Pat) and an analogous appeal, refer- 
red to above, it would not be proper exer- 
cise of jurisdiction to allow interest to the 
claimant under Section 16 of the Act, In 
the case of East India Coal Co.. Ltd. v. 
The Union of India, (AIR 1974 Pat 48) a 
Bench of this Court held that ordinarily 
and generally the Tribunal has got to di- 
rect under Section 16 of the Act that the 
Central Government shall pay interest on 
such excess at the rate of five per cent- 
tum per annum from the date on which it 
became payable to the date of payment 
of such excess, It was observed in that 
case as follows:— 


“Although the word ‘may’ has been 
used, it is well settled proposition of law 
that when a Statute confers power on a 
Tribunal then ordinarily and generally 
the word ‘may’ is used and except in a 
few exceptional circumstances ‘may’ must 
mean ‘must’.” 


In the instant case the reason given by 
the Tribunal for disallowing interest on 
the excess sum under Section 16 of the 
Act is neither convincing nor it is cogent, 
I, therefore. direct that the Karanpura 
Company, the appellant in M. A. No. 32 
of 1970, is entitled to interest at the rate 
of five per cent per annum on the excess 


amount of compensation awarded after’ 


notification from the 9th of January, 1959, 
till the date of payment. 


19, No other point was raised in 
the two appeals, 


R. L. Mahton v. P. K. Ojha (H. L. Agrawal J.) 
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20. In the result, both the appeals 
are allowed in part as indicated above, In 
the circumstances, the parties are direct- 
ed p bear their own costs of the two ap- 
pealis, 


S. K. JHA, J.:— I entirely agree, 


Appeals partly allowed. 
i 
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, Rajib Lochan Mahton and others, 
Petitioners v, Prafulla Kumar Ojha, Op- 
posite Party. i 

Civil Revn. No. 193 of 1975, D/. 24-7~ 
ja of 1975, D/~ 24 1 
(A) Civil P. C. (1908), Order 33, R. 2 
— Applicant’s omission to set out all his 
assets — Application is Hable to be reject- 
ed summarily — Deliberate concealment 
of material particulars of his properties: 
disentitles applicant to the relief prayed 
for, AIR 1930 Pat 368, Foll: AIR 1957 
Pat 562, Disting. (Paras 5, 6, 9) 
Cases Referred: Chronological Paras 
AIR 1957 Pat 562 = 1957 BLJR 40 6 
AIR 1930 Pat 368 = 11 Pat LT 567 5 


Ram Nandan Sahai Sinha and Lala 
Sachindra Kumar, for Petitioners: Tara 
Kumar Das. for Opposite Party. 


_. ORDER:— This application in re- 
vision by the plaintiffs arises out of an 
order of the court below, refusing their 
prayer to sue in forma pauperis on the 
ground that they were guilty of deliberate 
suppression of material facts intended to 
perpetrate fraud upon the court. 


2. _ The relevant facts are these: 
The petitioners filed an application under 
order XXXIII Rule 1 of the Code of Civil 
Procedure, to sue the opposite party for re- 
covery of a sum above Rs. 8,00,000/. an 
amount which must be said to be quite 
substantial, In the schedule of the pro- 
perties belonging to them only two items 
were mentioned, namely, (1) Wearing 
apparels (old) valued at Rs. 200/- and (2) 
old cooking vessels etc., valued at Rupees 
300/-. In the rejoinder petition filed by 
the opposite party, it was disclosed that 
the petitioners had received compensation 
in different land acquisition cases in the 
years 1969 and 1970, more than Rupees 
64,000/- and that out of the said money 
received by them, they have purchased 
extensive first class paddy growing lands. 
It was further disclosed that apart from 
the acquisitions, they have sufficient an- 
cestral lands of high value. 


3. Petitioner No. 3 who examined 


*(Against order of S. N. Sinha. Sub. J. 
2nd Court. Dhanbad. D/- 11-12-1974.) 
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however, stated that none of the peti- 
tioners had acquired any land, and that 
lands that they had were already acquir- 
ed and the money which the petitioners 
pot as compensation under the various 
land acquisition proceedings was spent 
otherwise and not for purchasing lands 
as alleged by the opposite party. In 
course of the evidence, however, the op- 
posite party produced various documents 
from that, which have been discussed in 


’ sufficient detail by the court below. it is 
. apparent that during the period 1968 to 


1971, petitioner No, 1 along with his father 
purchased extensive lands under 5 regis- 
tered documents jointly, for a value of 
rupees about 11,000/-. Similarly, peti- 
tioner No. 5, Khetu Mehton purchased 
lands worth Rs. 2,700/~. Lands worth 
about Rs, 34,000/- were further acquired 
during the year 1965 in the name of the 
father of petitioner No, 1. The court be- 
low has further discussed the evidence to 
show that father of the petitioner No. 1 
had acquired lands worth about Rupees 
50,000/-. The learned Subordinate Judge 
also recorded a finding that during the 
years 1970 to 1972, the petitioners had 
more than Rs, 60,000/- by way of compen- 
sation, On all these materials, the learn- 
ed Subordinate Judge took a view that the 
petitioners were bound to disclase all 
these properties in the schedule of the 
plaint and by omitting to do so were 
guilty of deliberate suppression of mate- 
rial facts, . 

4. In this Court learned Counsel 
for the petitioners however. contended 
that the court below was bound to record 
a clear finding as.to the nature and extent 
of the petitioners’ interest in the roper- 
ties and as to whether that was sufficient 
to enable them to raise the necessary 
amount for payment of the Court-fee. 
With respect to the cash amount said to 
have been possessed by the petittoners, 
learned Counsel contended that it was 
open to the petitioners to spend every 
paisa of the same within a period of two 
months, next before the presentation of 
the application and, therefore, in absence 
of a further finding that the petitioners 
still possessed the amount no inference 
could’ be drawn against them under Rule 
5 of Order XXXIII of the Code, 


5. So far the cash money is con- 
cerned, there may be some force in the 
contention, nevertheless, I do not propose 
to five any concluded decision on this 
question, as in my opinion, this applica- 
tion must fail on the ground of conceal- 
ment of the landed properties referred to 
above itself. Rule 2 of Order XXXIII of 
the Code impresses a duty upon an appli- 
cant when he sues in forma pauperis, to 
disclose in the schedule of the moveable 
or immovable property belonging to him 
with the estimated value thereof tc enable 
the Court to examine the correctness of 
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the applicant's claims. A bench decision 
of this Court in the case of Durga Prasad 
v. Srinivasa Sureka. (AIR 1930 Pat 368) has 
held that omission to set out whole assets 
with utmost good faith will make the ap- 
plication liable to rejection at the earliest 
stage if it reveals in course of hearing 
that the applicant has not stated with the 
utmost good faith the whole of his assets 
and does not set forth the assets with the 
utmost good faith, the application is to be 
rejected ab initio. 


6. Learned Counsel, however, 
placed reliance upon another Bench deci- 
sion of this Court in the case of Ramdas 
Sahu v. Ram Chandra Sahu. (AIR 1957 
Pat 562) and contended that in any event 
the petitioners should be allowed an op- 
portunity to amend the application by 
setting forth all the properties. It is diffi- 
cult to accept this contention as the pra- 
yer, if granted, would impair the course 
of justice and amount to a gross abuse of 
the processes of the Court. The conten- 
tion does not find support in the least 
either on the basis of the authority cited 
by the learned Counsel, In this case ra- 
ther as a proposition it has been clearly 
laid down that all applications for leave 
to sue in forma pauperis should set forth 
with the utmost good faith the whole of 
the assets of the applicant, The learned 
Judges, however. allowed an opportunity 


to the applicant of that case 
to amend the application on the 
ground that because the petitioner 


who had attained the majority was found 
to have no control or possession on any 
of the family properties, He was not even 
fully aware of all the family properties. 
I do not think, therefore. that this deci- 
sion can be cited as an authority for the 
proposition that if an applicant deliberate- 
ly conceals from the court any material 
particulars of his properties which he is 
bound to da under the scheme of Order 
XXXII of tne Code, he should be granted 
an opportunity when his concealment is 
detected to disclose these properties and 
then to lead evidence that it was not suffi- 
cient to raise the required amount of 
Court-fee, Reading the scheme of Order 
XXXIII it does not appear to be the in- 
tention, The rule of judicial amity ap- 
pearing from various decisions seems to 
be that such a person must suffer and 
his application for leave to sue in forma 
pauperis, rejected. 


7. There is equally no merit in 
this contention of the learned Counsel of 
the petitioners that the Court should have 
recorded a clear finding as to the nature 
and extent of the interest of the peti- 
tioners in the properties in question, for 
the simple reason that the properties 
stand in the joint names of petitioner No. 


-l and his father, as well as in the name of 
-the 5th petitioner. 
‘fore. have’ an apparent interest in the 


The petitioners. there- 
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and a Civil or a Revenue Court will not 
be competent to adjudicate upon the mat- 
ter unless there is a specific provision to 
the contrary in the Act. -Would the same 
considerations apply even if the award 
rendered by the Registrar or the arbitra- 
tor was opposed to the principles of na- 
tural justice? Do the Registrar and the 
arbitrator act outside the provisions of 
the statute, when they give an award in 
contravention of the principles of natural 
justice as incorporated in the statutory 
rules? And lastly, can it be spelt out of 
the provisions of the Act that a Civil 
Court would be entitled to treat such an 
award as a nullity? These are some of 
the important questions which have to be 
answered in this case. 


6. It is needless to point out that 
Civil Courts view with strong disfavour a 
tendency to oust their jurisdiction to en- 
tertain civil disputes, At the same time, 
if there are clear indications in an act of 
the Legislature, which either expressly or 
impliedly bar the jurisdiction of a Civil 
Court, such a Court will decline to over- 
step the limits set by law. Again, the ju- 
risdiction of a Civil Court may be exclud- 
ed for the purpose of the initial determi- 
nation of the dispute but the same may be 
kept intact for the purpose of execution. 
Section 63 of the Act providee that every 
decision or award duly passed under Sec- 
tions 54,-°56, 62, 68 or 69 shall. if not car- 
ried out, on a certificate signed by the 
Registrar, be deemed to be a decree of a 
Civil Court and shall be executed in the 
same manner, When the bar of jurisdic- 
tion of the Civil Courts created by Sec- 
tion 82 of the Act is seen in the light of 
this provision, it becomes obvious that 
the jurisdiction regarding the initial de- 
termination of the liability has been vest- 
ed in the Registrar or the arbitrator. but 
the subsequent matter regarding recovery 
and enforcement of the award, which is 
equally important by the process of exe- 
cution has been specifically left within the 
jurisdiction of a Civil Court, 


T. When the award given by an 
Arbitrator comes before a Civil Court for 
execution, it possesses the same powers 
which it exercises in respect of execution 
of decrees passed by itself. Normally 
speaking, a Court which executes the dec- 
ree cannot go behind it, It is based on 
the principle that proceedings to enforce 
a judgment are consequential to the judg~ 
ment itself and, therefore, no enquiry into 
its regularity or correctness can be per- 
mitted in such proceedings. It is a set- 
tled principle of law that lack of inherent 
jurisdiction will render all acts of Courts 
and Tribunals null and void and any dec- 
ree passed by them would be regarded as 
a nullity. Consent of the parties cannot 


cure such a defect and the objection as to. 
a jurisdiction cannot . be: 


want of such | ) | 
waived. For instance a suit against a 
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dead man would be a nullity and the de- 
termination cannot be validated by con- 
sent or waiver of objection, In Kiran 
Singh v. Chaman Paswan. AIR 1954 SC 
340, it was held:— 


“It is a fundamental principle well- 
established that a decree passed by a 
Court without jurisdiction is a nullity and 
that its invalidity could be set up when- 
ever and wherever it is sought to be en- 
forced or relied upon, even at the stage 
of execution and even in collateral pro- 
ceedings. 
ther it is pecuniary or territorial, or whe- 
ther it is in respect of the subject-matter 
of the action, strikes at the very autho- 
rity of the Court to pass any decree and 
such a defect cannot be cured even by 
consent of parties, If the question now 
under consideration fell to be determined 
only on the application of general princi- 
ples governing the matter, there can be 
no doubt that the District Court of Mon- 
ghyr was ‘coram non judice’, and that its 
judgment and decree would be nullities.” 


8. The Legislature, while saving 
the jurisdiction of the Civil Courts to exe- 
cute the award given by the Registrar or 
the arbitrator as the decree of a Civil 
Court by making a provision to that effect 
in Section 63 of the Act, was aware of 
these principles. This implies that the 
award does not stand on a higher footing 
than a decree when it is sought to be exe- 
cuted in a Civil Court. To that extent, 
the jurisdiction of the Civil Courts has 
been kept intact by the use of the words 
“save as provided in this Act” appearing in 
the beginning of Section 82 of the Act. 


9. Further, it would be no argument 
to say that a decree is a compact and a self- 
contained document in the sense that it must | 
bind all the parties, which appear to have 
been arrayed before the Court that passed 
the decree. A decree may be valid against 
one and void against another, Take for in- 
stance, a claim being decreed against a 
major judgment debtor and a minor sued in 
the absence of a next friend. The decree 
would be’ valid as far as the principal debtor 
is concerned but the same would be a nullity 
against the minor. The minor could object 
even at the execution stage that the decree 
being a nullity was incapable of being ex- 
ecuted against him. Again, a decree may be 
passed against some who are alive and some 
who are dead. It would be valid and en- 
forceable against those who are alive and a 
nullity against the dead persons. The Court 
may have furisdiction to entertain the suit 
but when it passes a decree against a dead 
person or an unrepresented minor, its action 
is regarded as procedurally ultra vires. 

10. In a dispute between a co-opera- 
tive society on the one side and its member 
on the other, the Registrar or the arbitrator 
does have inherent jurisdiction to decide the 
same, Does a procedural defect in the nature 


A defect of jurisdiction, whe- ` `` 
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of violation of a statutory provision incor- 
porating the principles of natural justice also 
render the determination as being without 
jurisdiction? In Rex v. Boltan, (1841) 1 QB 
66, it was held that whether a Tribunal had 
jurisdiction or not, does not depend upon the 
truth or falsehood of the facts into which it 
has to enquire, or upon the correctness of its 
findings of those facts, but upon their nature 
and is determinable “at the commencement, 
not at the conclusion of the inquiry.” If the 
proceedings are properly initiated, the deter- 
mination would not be regarded as without 
jurisdiction on account of any procedural de- 
fect in the course of the enquiry because a 
Tribunal has jurisdiction to decide rightly 
as well as wrongly. On the other hard, if a 
matter is not entertainable by a Tribunal ac- 
ting under a statute, its decision would be 
regarded as non est. Similarly, if a Tribunal 
fails to observe the conditions precedent for 
the exercise of its jurisdiction, its findings 
would be regarded as a nullity. In Smt. 
Ujjam Bai v, State of Uttar Pradesh, AIR 
1962 SC 1621, while considering the scope 
of certiorari jurisdiction, the Supreme Court 
observed as under:— 

“A tribunal may lack jurisdiction if it is 
improperly constituted, or if it fails to ob- 
serve certain essential preliminaries to the in- 
quiry. But it does not exceed its jurisdic- 
tion by basing its decision upon an incor- 
rect determination of any question that it 
is empowered or required (i, e., has jurisdic- 
tion) to determine. The strength cf this 
theory of jurisdiction lies in its logical con- 
sistency”. re supplied). 

Il. The intimation of the date, time 
and place of hearing the dispute to the par- 
ties is an essential preliminary to the arbitra- 
tor assuming jurisdiction to decide the dis- 
pute and has to be observed by the arbitra- 
tor. Should he fail to perform this daty, his 
action is not only to be regarded as procedu- 
rally ultra vires, but also without jurisdiction, 

12. In Ram Swarup v. _ Shikar 
Chand AIR 1966 SC 898, it was helc— 

“Likewise, in the absence of such a 
statutory provision, if it is held that the 
proceedings before the appropriate au-horities 
contemplated by Section 3 are in the nature 
of quasi judicial proceedings and they must 
be tried in accordance with the principles of 
natural justice, and it is shown tha: in a 
given case, an order has been passed without 
notice to the party affected by suck order, 
it would be open to the said party to con- 
tend that an order yearn in violation of the 
principles of natural justice is a nullity and 
its existence should be ignored by the ci 
Court. Such a plea cannot, in our opinion, 
be excluded by reason of the provisions con- 
tained in Section 3 (4) and Section 16 of the 
Act.” 

In Anisminic Ltd. v. The Foreign Compen- 
sation Commission, (1967) 2 All ER 936, Dip- 
lock Lord’ Justice, observed— 

“The determination must be preceded 
by inquiry, The nature of the inquiry, any 
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conditions precedent to the inquiry, and the 
poen to be anope in the inquiry, may 

e laid down expressly in the statute. In the 
absence of express provision to the contrary, 
the presumed intention of Parliament is that 

e inquiry shall be conducted in accordance 
with the rules of natural justice, A conveni- 
ent summary of the relevant rules is to be 
found in the speech of Lord Loreburn, L. C., 
in Board of Education v. Rice, (1911-18) All 
ER Rep. 36.” 


13. In the instant case, the princi- 
les of natural justice are not being imported 
y necessary implication. They have to be 

ae on account of the express word of 
aw, 

14. The matter is not res integra and 
this Court had to consider the application of 
the principles of natural justice to the awards 
given by an arbitrator under the Co-opera- 
tive Societies Act on many occasions. In 
Sayed Mahbub Hussain Shah v. Anjuman 
Imded Qarza, AIR 1942 Lah 129 it was 
held that where a person is not served with 
a notice of the arbitration proceedings, the 
award passed therein against him is a nullity 
and not capable of execution. Din Moham- 
mad J, who was member of the Bench, 
observed— 

“It is true that in his previous decision 

Addison, J., had remarked that in the case 
of an award under the Co-operative Societies 
Act, all that the executing Court has to do 
is to execute the award as if it was its own 
decree. But even if this is so, the executing 
Court is in no wise precluded from exercis- 
ing all those powers which it can exercise 
in respect of the execution of its own decree. 
In other words, if it is empowered to deter- 
mine the question whether a decree sought to 
be executed is a ae it is not robbed of 
that power when the decree happens to be 
an award under the Co-operative Societies 
Act, which is to be enforced and executed as 
a decree.” 
Again, in Abdul Ghani v. Anjuman-i-Imdad 
Qarza Bahami, AIR 1942 Lah 287 de- 
cided by Tek Chand and Beckett, JJ., it was 
held that where a liquidator acting under 
Section 42 (2) of the Co-operative Societies 
Act proceeds to assess the contribution of 
the insolvent as a member of the Society, 
the assessment made by him is without juris- 
diction. Speaking for the Court, Tek Chand 
J., observed— 


“An order by the liquidator under the 
Co-operative Societies Act is on no higher 
footing and the civil Court executing it is, 
therefore, competent to inquire if the order 
had been passed within the limits of his 
jurisdiction.” 

Sayed Mahbub Hussain Shah’s case pu ra) 
and Abdul Ghani’s case (supra) were follow- 
ed with approval by a Division Bench of this 
Court in the Lok Sewak Co-operative Market- 
ing-cum Processing Society, Faridkot v. Janga 
Singh, 1974 Pun LJ 5 and it was held that 
where the arbitrator failed to comply with 
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the provisions of rule 58 of the Punjab Co- 
operative Societies Rules, the award given by 
him would be a nullity and could be objected 
to in execution proceedings. 


15. It would thus be seen that there 
is preponderance of authorities in support 
of the proposition that if the determination 
by a tribuna] depends upon following the 
rinciples of natural justice the decision given 
y it would be treated as a nullity in case it 
had failed to follow these principles. An 
aggrieved party would in that case be not 
under an obligation to have the decision set 
aside in appeal. It would be open to it to 
challenge its validity at the stage of execu- 
tion and even in collateral proceedings, as 
held by their Lordships of the Supreme Court 
in Kiran Singh’s case AIR 1954 SC 840 
(supra). The Courts, when they talk of 
“error of jurisdiction”, they do not deal with 
absolutes but with the opinions of human 
beings. Laws are framed for the common 
man and they should be so interpreted as to 
foster the faith and respect of the common 
man in the laws of the land. I have no 
doubt in my mind that the denial of right to 
a litigant to question the validity of an order, 
given in contravention of the principles of 
natural justice, in collateral proceedings like 
execution would be viewed with serious ap- 
prehensions even by a man in the street. In 
. K. Kriapak v. Union of India, AIR 1970 
SC 150, it was held: 


“In a welfare State like ours it is inevit- 
able that the organ of the State under our 
Constitution is regulated and controlled by 
the rule of law. In a welfare State like ours 
it is ‘inevitable that the jurisdiction of the 
administrative bodies is increasing at a rapid 
rate. The concept of rule of Jaw would lose 
its validity if the instrumentalities of the 
State are not charged with the duty of dis- 
charging their functions in a fair and just 
manner.” ` 


These observations apply with full vigour to 
the instant case, 


16. Section 63 of the Act, so far 
as it relates to this case, reads as under; 

“Every decision, award or order duly 
passed under Sections 54, 56, 62, 68 and 
69, shall, if not carried out— 

(a) on a certificate signed by the Re- 
istrar, or any person authorised by him in 
this behalf be deemed to be a decree of a 
Civil Court and shall be executed in the same 
manner as decree of such Court; or 


(b) be executed by the Registrar or any 
other person subordinate to him empowered 
‘by the Registrar in this behalf, by the at- 
tachment and sale or by sale without attach- 
ment of any property of the person or of the 
co-operative society against whom the order, 
decision or award has been obtained or pass- 
ed; or 

(c) be executed according to the law for 
the time being in force for the recovery 
of arrears of land revenue: 
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Provided that an application for the re- 
covery of any sum in the last aforesaid 
manner shall be made to the Collector and 
shall be accompanied by a certificate signed 
by the Registrar or any person authorised by 
him ia this behalf.” 


It lays down that an award or order duly 
passed under Sections: 54 and 56 shall be 
executed as a decree of a Civil Court. A 
reference has already been made to rules 51 
and 58 which have been framed under Sec- 
tion 85 (2) (xviii) of the Act which reads as 


under: 

“the procedure to be followed in 
ae before the Registrar, ar- 
persons deciding 


itrator or other 

disputes including the appointment of a 
guardian for a party to the dispute who is 
a minor or who, by reason of unsoundness 
of mind or mental infirmity is incapable of 
protecting his interests, and the levy of the 
expenses relating to such proceedings.” 
Both these rules fall squarely within the rule- 
making jurisdiction of the Government and 
have to be regarded as enacted in the Act 
itself. Any decision rendered in contravention 
of these rules will be a decision not duly, 
pee under Sections 54 and 56 of the Act, 
rom which it follows that the same cannot 
be executed as a decree of a Civil Court. An 
objection to the executability of such a decree 
can validly be raised by an aggrieved party 
at the stage of .execution. In the Bombay Gas 
Co, Ltd. v. Gopal Bhiva, AIR 1964 SC 752, 
this principle was extended even to the 
proceedings -under Section 33 of the Indust- 
rial Disputes Act. It was observed— 

“The proceedings contemplated by Sec- 
tion 33G (2) are, in many cases, analogous 
to execution proceedings, and the Labour 
Court which is called upon to compute in 
terms of money the benefit claimed by an 
industrial employee is, in such cases, in the 
position of an executing Court; like the ex- 
ecuting Court in execution proceedings gov- 
emed by the Code of Civil Procedure, the 
Labour Court under Section 338C (2) would 
be competent to interpret the award on which 
the claim is based, and tt would also be 
open to it to consider the plea that the award 
sought to be enforced is a nullity, There is 
no doubt that if a decree put in execution 
is shown to be a nullity, the executing Court 
can refuse to execute it. The same principle 
would apply to proceedings taken under Sec- 
tion 38C (2) and the jurisdiction of the Labour 
Court before which the said proceedings are 
commenced. Industrial Tribunals which deal 
with industrial disputes referred to them 
under Sec. 10 (1) (d) of the Act are in a sense, 
Tribunals with limited jurisdiction. They are 
entitled to deal with the disputes referred 
to them, but they cannot travel outside the 
terms of reference and deal with matters not 
included in the reference, subject of course, 
to incidental matters which fall within their 
Therefore, on principle, Mr. 
Kolah is right when he contends that the 
Labour Court would have been justified in 


100 P.& H.  [Prs. 16-18] 
refusing to eae the award, if it was 
satisfied that the direction in the award on 


which the respondents’ claim is based is 
without jurisdiction. 


Another instance, where the determination 
by a Tribunal was held to be a nullity, is 
provided by a decision of the Supreme Court 
in Smt. Kaushalya Devi v. K, L. Bansal. AIR 
1970 SC 888, which case arose out of the 
Delhi and Ajmer Rent Control Act. Sec- 
tion 13 of 
Court to satisfy itself about the existence of 
the grounds of eviction. The parties entered 
into a compromise in térms of which a de- 
cree was passed in favour of the plaintiff 
by the Court without satisfying itself about 
the existence of the grounds of eviction. The 
Court held— 

“In Bahadur Singh’s case, Civil 
peals Nos. 2464 and 2468 of 1966, D/- 
16-10-1968 (reported in (1969) 1 SCWR 51), 
this Court held that the decree passed on the 
basis. of an award was in contravention of 
Section 13 (1) of the Act because the Court 
had passed the decree in terms of the award 
without satisfying itself that the grounds of 
eviction existed. Bachawat, J., speaking for 
the Court, observed that ‘on the plain word- 
ing of Section 18 (1) the Court was forbidden 
to pass the decree. The decree is a nullity 
and cannot be enforced in execution’. This 
Court, accordingly, declared inter alia that 
‘the decree’ in so far as it directs delivery 
of possession of the premises to the land- 
lra. is a nullity and cannot be executed”. 
A decision rendered by a Tribunal in disre- 
gard of its statutory ar was regarded as 
a nullity. On the plain language of Section 
63 of the Act and rules 51 and 53 of the 
Rules framed thereunder, the same result 
should follow when the award of an arbitra- 
tor is sought to be executed as the decree of 
a Civil Court, 


17. In Sunder Singh’s case (AIR 
1973 Punj 417) (supra), the facts were as 
under. Co-operative Society obtained 
loan from the Central Co-operative Bank, 
Karnal. The Society executed a registered 
hypothecation deed through its President 
Piara Singh. The said document was also 
signed by two other sureties. According 
to clause (iv) of the deed, if the Society 
avoided to make payment, the Bank was en- 
titled to recover the amount with interest 
etc. from the two sureties. At the time 
when the dispute was referred to the arbitra- 
tor, the sureties had ceased to remain the 
members of the Society, No notice was 
iven to them by the arbitrator before ren- 

ering his award. At the stage of execution 

it was contended by the sureties that the 
award, having been given without notice to 
them, was a nullity and incapable of being 
executed against them. The Bench observ- 
ed— 

“I have already said, the dispute was 


one and indivisible and it could not split up 
and it would lead to anomalous results if 


Ap- 
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the interpretation put on the hypothecation 
deed and the award by the appellants were 
to be accepted. In that case, it would mean 
that the Arbitrator could, admittedly, decide 
the dispute between the Bank and the Society 
whereas the Civil Court would decide the 


. so-called dispute between the Bank and the 


appellants-sureties, who had signed the hy- 
pothecation deed.” 


With utmost respect to the learned Judges, 
I may observe that they had been unduly 
swayed by the fact that the dispute was 
one and indivisible. What deserved to be 
considsred was whether the award given in 
violation of the provisions of a statutory rule 
and the principles of natural justice could be 
regarded as a nullity at the execution stage or 
not against the sureties who had not been 
given notice of the proceedings by the arbi- 
trator before making them liable for the 
amount. 


18. The Bench relied upon Dhaun- 
kal v. Man Kauri, ILR (1970) 2 Punj and 
Har 220 = (AIR 1970 Punj and Har 481) 
(FB) in which it was held that the determina- 
tion of surplus area of a landowner under 
the Punjab Security of Land Tenures Act, 
1953, hereinafter referred to as the Tenures 
Act, without notice to a tenant cultivating a 
part ef his land, was only voidable and not 
void. It had to be avoided by the tenant 
in accordance with the provisions of the said 
Act and could not be treated as non est, so 
that the tenant could ignore it. The facts 
of that case were that Dhaunkal was a ten- 
ant of land owned by Man Kauri. She se 
lected her a ater area under Sec. 5-B (1) 
of the said Act wherein was included the 
area under the tenancy of Dhaunkal. No 
notice of the proceedings for the determina- 
tion of the permissible area of the landowner 
or her surplus area was given to Dhaunkal, 
although it was required to be even under 
Rule 6 of the Rules framed under the said 
Act. Dhaunka]l made an application under 
Section 18 of the said Act for the purchase 
of. that land on the ground that he fulfilled 
all conditions laid down in that section. A 
plea was taken by Smt, Man Kauri that since 
the land sought to be purchased by Dhaun- 
kal formed part of her reserved area, the pur- 
chase application was not competent. Dhaun- 
kal countered that objection by saying that 
the order determining the reserved area of 
Smt. Man Kauri having been passed without 
notice to him was non est and he could ig- 
nore it. The Assistant Collector trying the 
purchase application gave effect to the plea 
of Dhaunkal and made an order in his 
favour. On appeal, the Collector held that 
the land in dispute had already been selected 
by the Collector, Surplus Area, and the Assis- 
tant Collector First Grade had no jurisdic- 
tion to go over and above his order. The 
order of the Collector, Surplus Area, could 
only be questioned by filing an appeal before 
the Commissioner, as was clear from the pro- 
visions of Section 25 of the Act, according to 
which the validity of any proceedings or 
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orders taken or made under the Act could 
not be called in question in any Court or 
authority except in accordance with the pro- 
visions of the Act. Dhaunkal then filed 
an application to the Collector for setting 
aside the order by which the reserved area 
of Smt. Man Kauri was determined, Ultimately 
the Financial Commissioner decided both 
the cases in favour of Dhaunkal and allowed 
his application for the purchase of the land. 
Against those orders, writ petitions were filed 
in this Court which were allowed by a learn- 
ed Single Judge and an appeal under Clause 
10 of the Letters Patent was for decision be- 
fore the Full Bench. The Full Bench held 
that the original order determining the re- 
served area of Smt. Man Kauri and her sur- 
plus area having been made without notice 
to Dhaunkal, was voidable at his instance and 
not void or non est and he could not ignore 
it altogether, ee voidable, the order could 
be got rid of by the aggrieved party in ac- 
cordance with law. It is abundantly clear 
that in view of the provisions of section 25 
of the said Act, the validity of the order 
passed by the Collector, Surplus Area, could 
not be decided by the Assistant Collector, 
First Grade dealing with application for 
purchase of the land under Section 18 of the 
said Act and the original order had to be 
got set aside by taking appropriate proceed- 
ings under that Act. Even, according to 
that decision, the award in the present case 
made by the Assistant Collector could be 
termed as voidable which the appellant could 
avoid in accordance with Jaw. Under Sec- 
tion 68 of the Co-operative Societies Act, the 
award had to be enforced in various ways 
one of them being by execution through a 
Civil Court. When an application for ex- 
ecution was filed in the Civil Court, it had 
to be decided as if the award was a decree 
passed by that Court itself and thus the pro- 
visions of Sec. 47 and order 21 of the Code 
of Civil Procedure applied. In reply to the 
execution application, the appellant could 
legitimately urge that there was no award in 
the eye of law as it had not been passed in 
accordance with the provisions of the Co- 
operative Societies Act and the Rules framed 
thereunder and he was not bound by the 
same. Consequently, no amount under that 
award could be recovered from him by ex- 
ecution, It is not necessary that the ap- 
pellant should have filed an appeal against 
the impugned award, when he became aware 
of it; he could avoid it by filing objections 
to its enforcement by execution in a Civil 
Court. A voidable contract can be avoided 
either by filing a suit or taking a plea in 
defence to an action in which its performance 
or its enforcement is sought or any relief on 
its basis is claimed. The plea in defence is 
permissible to be taken under the law to 
avoid liability. The objection as to invalidity 
or the non-binding nature of a contract or a 
decree can be wielded both as a sword and 
as a shield. Section 47 of the Code of Civil 
Procedure allows the judgment-debtor to raise 
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objections with regard to the execution, dis- 
charge or satisfaction of the decree and under 
that section, the appellant could challenge 
the executability of the decree on the ground 
that the award sought to be enforced 
through execution proceedings was not bind- 
ing on him and he was not liable to pay any 
amount thereunder, The provisions of the 
Co-operative Societies Act, not being in pari 
materia with the provisions of the Punjab 
Security of Land Tenures Act, the ratio de- 
cidendi of Dhaunkal’s case (AIR 1970 Punj 
and Har 431) (FB) cannot be applied to the 
present case, particularly because there is no 
provision in the Punjab Security of Land 
Tenures Act with regard to the powers of 
an executing Court under the Code of Civil 
Procedure. 


19. While deciding Lok Sewak Co- 
operative Marketing-cum-Processing Society’s 
case 1974 Pun LJ 5 (supra), the Division 
Bench distinguished the judgment passed in 
Dhaunkal’s case (AIR 1970 Punj 431) (FB) 
(supra) by observing:— 

“There is no doubt that the contention 
of the learned counsel is supported by the 
observations made in the Full Bench deci- 
sion, but that does not solve the problem. 
The question is what remedies has a person 
against whom an award has been delivered 
in contravention of Rule 58 of the Rules.” 


20. I may also observe that a deci- 
sion can be regarded as an authority only for 
the proposition which is before the Court. 


The Pagani settled by it cannot be 
applied indiscriminately “to other cases. 
With utmost respect to the leam- 


ed Judges who decided Sunder Singh’s 
case (AIR 1973 Punj 417) (supra), it ayes 
said that the view taken by them is incorrect. 


21, The laws of procedure are pro- 
verbially said to be the handmaids of justice. 
A Court of Jaw should, as far as possible 
simplify the rules of procedure so that the 
parties arrayed before it can be administered 
speedy and effective justice instead of being 
forced to knock at the doors of the Court 
again and again. Even if the objection re- 
garding the violation of the statutory rules 
based on the rules of natural justice were to 
be held to be unentertainable in the execu- 
tion proceedings, the executing Court could 
have invoked the provisions of Section 47 of 
the Civil Procedure Code by converting the 
proceedings into a suit. In Sayed Mahbub 
Hussain Shah’s case AIR 1949 Lah 199 
(supra), Dalip Singh, J. observed as under:— 

“Similarly, if a decree is held to be with- 
out pecuniary or territorial jurisdiction, there 
must be some evidence apart from the decree 
as to whether the Court that passed the 
decree had or had not pecuniary or territorial 
jurisdiction to pass the decree. Such ques- 
tions cannot as a rule be solved merely by 
looking at the decree as it stands. Some 
kind of enquiry however limited in scope is 
obviously necessary. I fail to see why a 
possibly more extended enquiry, namely, as 
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to whether a minor was a minor or not and 
whether he was properly represented or not, 
should be beyond the powers of the əxecut- 
ing Court, It is conceded that a separate 
suit would certainly lie. I£ so, it would, 
under the provisions of Section 47, clamse (2), 
Givil Procedure Code, merely become a 
matter of court-fees as to whether the ques- 
tion was treated as one arising in execution 
or was treated as arising in a suit framed for 
that purpose. Be that as it may, it seems to me 
impossible to hold that the executing Court has 
no jurisdiction to decide whether thene is or 
is not a decree which it is called upon to 
execute for this is all that is really meant by 
saying that the executing Court can 2nquire 
whether there was lack of inherent jurisdic- 
tion in the Court which passed the decree. 
This being so, I am unable to see taat the 
executing Court cannot go into the short 
uestion of fact arising to determine whether 
the Court had or had not inherent jurisdiction 
to pass the decree or the arbitrator had or 
had not the inherent jurisdiction to make the 
award which he did so. This being so, it 
seems to me that the decision of the learned 
Judge in Single Bench with all respect is not 
correct.” 
I am in respectful agreement with tkese ob- 
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servations. Under Section 47 of the ode of 


Civil Procedure, a Court has the jurisdiction 
to decide all questions relating to exscution, 


discharge or satisfaction of the decree, I | 


fail to understand why an executing Court 
should be precluded from determining whe- 
ther an award was “duly passed or not’, 
within the meaning of Section 68 of -he Act. 


22. On the finding arrived ai in this 
case that the award was given by tke arbit- 
rator without prior notice to the appellant, 
it would have been declared a nullity even 
in proceedings converted into a suit under 
Section 47 (2) of the Code of Civil Proce- 
dure. 


23. For the reasons mentioned above, 
this appeal deserves to succeed and I order 
accordingly. The judgment under appeal 
and that of the executing Court re set 
aside, the objection petition filed by the ob- 
jector-appellant is allowed and it is Feld that 
the award in dispute, having been ziven in 
contravention of the statutory rules incor- 
porating principles of natural justica, is a 
nullity qua the appellant and is incapable of 
being executed as a decree of the Civil Court 
against him. 


24. In the circumstances, however, 
there will be no order as to costs, 


R. S. NARULA C. J.:— I agsee and 
have nothing to add. 


BAL RAJ TULI J.:— I also agree. 
Order accordingly. 





Man Singh 


A. I. R. 
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Man Singh and others, Respondents. 


Ta Writ No. 1413 of 1971, D/- 3-9- 


{A) Constitution of India, Articles 226 
and 13 — Executive instructions — Right 
under — Enforceability —— Rules for Extra 
Supply of Canal Water for Gardens and 
Orchards — Instructions supplement existing 
rules — Compliance essential. 


Rules for Extra supply of Canal water 
for Gardens and Orchards have not been 
framed in exercise of powers given under any 
provisions of the Northern India Canal and 
Drainage Act 1878. There are no rules 
which regulate the supply of canal water 
for gardens and orchards. The rules which 
are in existence make a provision for regulat- 
ing the supply of canal water to lands only. 
The Government in its wisdom thought of 
issuing some instructions for the purpose of 
regulating extra supply of canal water for 
gardens and orchards and those instructions 
with suitable amendments made off and on, 
hold the field till today. Obvicusly, these 
instructions were ET to supplement the 

es in existence, which were silent on the 
question of supply of canal water to the 
gardens and orchards, By issuing these in- 
structions, a complete and detailed procedure 
has been prescribed for the supply of canal 
water for the gardens and orchards, These 
instructions do in no way amend, supersede 
or alter the existing rules: rather the same 
have the effect of filling the gap and supple- 
menting the existing rules, The Executive 
Instructions had to be issued for enforcing 
a uniform practice in the matter of allowing 
extra supply of cana] water for gardens and 
orchards. If such instructions had not been 
issued then in the absence of any rule for re- 
Suing the P of canal water for gar- 
ens and orchards, a great confusion could 
have prevailed and the action of the canal 
authorities in matters of supply of water for 
gardens and orchards in a given case could 
tend to be arbitrary. In order to avoid any 
such situation, the State Government issued 
the Instructions, which have held the field till 
today and on the basis of which, for more 
than three decades, the citizens of the State 
have been basing their claims and getting 
extra supply of water for gardens and or- 
chards by strictly following the procedure 
laid down in the instructions. So also the 
authorities dealing with such matters are re- 
quired to strictly comply with the procedure 
laid down in the instructions and wherever 
the authorities have not followed the Instruc- 
tions, then their action has always been 
quashed when questioned. AIR 1967 SC 
1910. AIR 1978 SC 303 and 1970 Pun LJ 

701, Rel. on; AIR 1967 SC 1758 Dist. 
(Para 15) 
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Cases Referred: Chronological Paras 
AIR 1973 SC 303 = (1978) 1 SCC 194 15 
1970 Pun LJ 685 18 
1970 Pun LJ 701 16 
AIR 1967 SC 1753 = (1967) 3 SCR 686 15 


AIR 1967 SC 1910 = (1968) 1 SCR 595 15 . 


Nand Lal Dhingra, for Petitioners; J. N. 
Kaushal with Ashok Bhan, (for Nos. 1 to 3) 
Maluk Singh Thakur, (for Nos. 6 to 10), for 
Respondents. 

PREM CHAND JAIN J.:— Bant Singh 
and others have filed this petition under 
Articles 226 and 227 of the Constitution of 
India for the issuance of an appropriate writ, 
order or direction, quashing the orders of the 
Deputy Collector, Abohar, Divisional Canal 
Officer, and the Superintending Canal Offi- 
cer, dated 19th February, 1970, 30th July. 
1970, and 9th February, 1971 (copies An- 
nexures B, ‘C and ‘E to the petition res- 
pectively), and also the order of the Super- 
intending Engineer, dated 6th November, 
1969 which had been approved earlier by 
the Chief Engineer, on 27th October, 1969, 
as contained in Annexure ‘A’ to the petition. 
The facts. of this case as given in the peti- 
tion may briefly be -stated thus:— 

2a The petitioners and respondents 
l to 8 are co-sharers in outlet at RD No. 
31970/Tail Right. This outlet is on Khunan 
Minor which is 7 miles in length. Formerly 
the irrigation at Khunan Minor was 40% 
and later it was raised to 60%. Under the 
new scheme which has now been sanctioned, 
the irrigation has to be raised to 90% by 
remodelling the channel, that is, the Khunan 
Minor. Its banks will be raised 242 feet and 
its bed will also be widened to draw 50% 
more water. This remodelling of the outlet 
has not been done so far. 

3. It is further stated that Bant 
Singh, petitioner No. 1, applied for enhanced 
supply for seven acres of his garden area on 
28rd January, 1965. The case was duly ex- 
amined by the Horticulture Department and 
the Canal Department and was recommended 
by the authorities for enhanced supply to the 
Superintending Canal Officer within six 
months. The Superintending Canal Officer 
kept the case pending and told Bant Singh, 
petitioner No, 1, that till the Khunan Minor 
was remodelled, enhanced supply of water 
could not be sanctioned for a garden which 
was at the tail. 

A. It is further stated that Man 
Singh, respondent No. 1, applied for enhanc- 
ed supply of water for his 10 acres of garden 
area, while Atma Singh and Nachhattar Singh 
sons of Man Singh applied for enhanced sup- 
ply of water for 5 acres of garden area on 
24th March, 1966. The petitioner Bant 
Singh also a aa applied for sanction of en- 
hanced supply of water for his 7 acres of 
garden area. All the three cases were again 
examined by the Horticulture Department 
and the canal authorities and a recommenda- 
tion was made that enhanced supply of 
water should be given to all the three gar- 


Bant Singh v. Man Singh (P.C. Jain J.) 


[Prs. 1-8] P.& H. 108 


s. The eens Canal Officer 
again refused to give enhanced supply of 
water for any of fhe i gear: saying’ that a 
policy had been framed by the Government 
that enhanced supply should not be given 
on any outlet which was at the tail unless 
the tail was remodelled by increasing its 
supply from the existing 60% to 90%. 

o Q It is further alleged in the peti- 
tion that Man Singh, respondent No. I, is 
married with the daughter of Jang Singh 
son of Sunder Singh, resident of Muktsar. 
Jang Singh is a close friend of Shri Gummit 
oa ar L. A., who is now a Minister. Shri 
Kailash Chand, Superintending Canal Offi- 
cer, was posted at Ferozepur and the Khunan 
Minor was in his circle. On the asking of Shri 
Gurmit Singh, Shri Kailash Chand Superint- 
ending Canal Officer, recommended enhanced 
supply of water for the two gardens of res- 
pondents 1 to 3 and did not pass any order 
on the application of petitioner No. 1. On 
coming to know of the enhanced supply of 
water to Ae eas 1 to 3, petitioner No. 1 
made several applications to the authorities 
to sanction enhanced supply of water for 
his garden also, but did not succeed. 

«6. It is further alleged that Man 
Singh, etc., respondents 1 to 3, made an ap- 
plication for amendment of Warabandi at 
outlet 31970 Tail right distributary, Khunan 
Minor. The petitioners and other rightholders 
of village Tarkhanwala opposed the amend- 
ment of this Warabandi on the ground that 
the outlet of the petitioners was at the tail, 
that remodelling of the minor had not been 
done, that water was already short and that 
amendment should not be made The De- 
puty Collector, without giving any reasons, 
passed a telegraphic order sanctioning the 
amended Warabandi and directing that it 
should be enforced from the beginning of 
Kharif, 1970.. A copy of the order of 
the Deputy Collector, dated 19th February, 
1970, is Annexure PB’ to the petition, Feeling 
aggrieved from the order of the Deputy Cot 
lector, the petitioners preferred an appeal but 
the same was dismissed by the Divisional 
Canal Officer on 30th July, 1970 (copy An- 
nexure ‘C? to the petition). Still dissatisfied 
a revision was filed before the Superintending 
Canal Officer but it also met the same fate 
and was rejected on 9th February, 1971, (copy 

exure “E” to the petition). It is in these 
circumstances that the present petition has 
been filed by the petitioners calling in ques- 
tion the legality and propriety of the orders 
of the Canal authorities. 

7. Separate written statements have 
been filed on behalf of respondents I to 3, 
4 and 6, in which the material allegations 
made in the petition have been controverted. 
The petitioners have filed replication reitera- 
ting their stand taken in the petition. 

8. It is vehemently contended by Mr. 
Dhingra, learned counsel for the petitioners, 
that without following the procedure laid 
down in Rule 9 of the Rules for the extra 
supply of ‘canal water for gardens and or- 


dens. 
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chards, enhanced supply of water could not 
legally be sanctioned in favour of respon- 
dents 1 to 3. Rule 9, on which reliance was 
paced by the learned counsel, reads as 
under:— 


“Procedure regarding new applications.—. 


Superintending Engineers will work out 
every year the discharge that can be made 
available on every distributary for planting 
of gardens in accordance with Rule 1 supra. 
He will then invite applications for extra 
supply for big and small gardens to reach 

im by end of September by advertising in 
papers through the Public Relations Officer 
and also by coos notices to be posted at 
District and Tahsil Headquarters as also 
through the panchayats of all villages con- 
earned. These applications shall then be 
passed on to the Fruit Specialist who will 
examine the suitability of the areas for which 
arden supply is demanded by the applicants. 

ter the Fruit Specialist has examined the 
various cases himself or through the joint 
report of Canal Deputy Collectors and the 
District Agricultura] Ofticer, he will send his 
recommendations to the Superintending En- 
gineer concerned, The Superintending En- 
gineer will then fix up a date not later than 
end of December to decide as to which ap- 
plications should be accepted. In case the 
total demand for extra supply for gardens is 
less than the discharge available on the dis- 
tributary, all the applications recommended 
by the Fruit Specialist will be accepted, In 
case the demand as per recommendations of 
the Fruit Specialist is more than the supply 
available, decision will be taken by a system 
of lots to be drawn by the Superintending 
Engineer in the aforesaid meeting in the 
presence of the Fruit Specialists and of the 
applicants who may choose to be present. 
After this the Superintending Engineer will 
straightway proceed to sanction supplies in 
various outlets concerned make sure that 
the adjustments of outlets are completed in 
all cases during the following month of April. 


The applications for extra supply for 
gardens already existing will be sorted out 
and a lottery will be drawn among such of 
those applicants whose gardens have been 
verified by the Fruit Specialist as genuine. If 
any supply is left over as available after the 
demand for existing gardens has been met, 
a second lottery for applications for supply 
for newly proposed gardens will be drawn. 


On the other hand, it was contended by 
Shri J. N. Kaushal, Senior Advocate, learned 
counsel for the private respondents, that Rule 
9 has no statutory force as rules for the extra 
supply of canal water for gardens and or- 
chards have not been framed in exercise of 
any power given under the Northern India 
Canal and Drainage Act, 1878. It was also 
contended by the learned counsel that under 
Section 75, the rules have the force of law 
only after their publication in the Official 
Gazette and as the alleged rules have not 
been published in any Official Gazette, the 
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same do not have any force of law and the 
petitioners on the basis of Rule 9, are not 
entitled to any relief, 
__ 9 After giving my thoughtful con- 
sideration to the entire matter, I am of the 
view that the point raised before me is of 
considerable importance, and is likely to 
arise quite often. This Court has given a 
good number of decisions relying on the 
rules for the extra supply of canal water for 
gardens and orchards. If I accept the con- 
tention of Mr. J, N. Kaushal, learned counsel 
en my decision is likely to go contra to 
the earlier decisions of this Court, There 
is no gainsaying that for quite long even 
the Department has been placing reliance 
on these rules and taking action in accord- 
ance with these rules, At the time of hear- 
ing, the learned counsel for the petitioners, 
could not satisfy me that these rules had 
been framed under any provision of the Act. 
The learned counsel for the petitioners also 
failed to show that these rules had been pub- 
lished in any Gazette. As I have already 
said, the point raised before me is of con- 
siderable importance and accordingly I refer 
the following question for decision to a 
larger Bench:— 


“Have the rules for the extra supply of 
cana] water for gardens and orchards, been 
duly framed in exercise of power given under 
any provision of the Act and have these rules 
a force of law?” : 

The office is directed to place the papers of 
this case before my Lord, the Chief Justice, 
for appropriate orders. In the interest of 
ustice, it would be proper if this case could 
e listed for hearing on some actual date in 
the month of July, 1973. 


10. This judgment of ours may be 
read as a part of the referring order, dated 
May 23, 1973. The question that has been 
soot for decision is in the following 

rms:— 


“Have the rules for the extra supply of 
canal water for gardens and orchards, been 
duly framed in exercise of powers given 
under any provision of the Act and have 


these rules a force of law?” 


11. At the outset, it may be observ- 
ed that there was no controversy between the 
learned counsel for the parties that the. so- 
called rules for extra supply of canal water 
for gardens and orchards have not been 
framed in exercise of the power under Sec- 
tion 75 of the Act. Hence, the question whe- 
ther these rules were published in the offi- 
cial Gazette or not, does not arise. In view 
of the admitted stand of the learned counsel 
for the parties, the first part of the question 
referred to has to be answered thus— that 
the rules for the extra supply of canal water 
for gardens and orchards have not been fram- 
ed in exercise of the powers given under any 
provision of the Act. 


12, This brings me to the other as- 
peet of the question, i. e. whether those rules 
ave the force of law. 


— me rg 
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13. What was sought to be argued 
by Mr. Dhingra, was that the rules (herein- 
atter referred to as the Executive Instruc- 
tions) framed for the extra supply of canal 
water to the gardens and orchards, have been 
issued by the Chief Engineer, Irrigation 
Works, Punjab, as Head ot the Department, 
for enforcing a uniform practice in the 
method: of allowing extra supply of canal 
water for gardens and orchards and that these 
instructions have the force of law and the 
petitioners can certainly base their claim on 
those instructions. On the other hand, Mr. 
Kaushal, Senior Advocate, learned counse 
for respondents Nos, 1 to 3, submitted that 
the Executive Instructions have been issued 
by the Chief Engineer for the guidance of 
the department and the same do not conter 
any right on anybody nor can any claim be 
founded on the basis of those Executive Ins- 
tructions, 


14. After giving my thoughtful con- 
sideration to the entire matter I am of the 
view that there is considerable force in the 
contention of Mr. Dhingra, learned counsel 
for the petitioners. 

1d. Admittedly, there are no rules 
which may regulate the supply of canal water 
for gardens and orchards. The rules which 
are in existence make a provision for regulat- 
ing the supply of canal water to lands only. 
The Government in its wisdom thought of 
issuing some instructions for the purpose of 
regulating extra supply of canal water for 
gardens and orchards and those instructions 
with suitable amendments made off and on, 
hold the field till today, Obviously, these 
instructions were issued to supplement the 
rules in existence, which were silent on the 
queen of supply of canal water to the gar- 

ens and orchards, By issuing these instruc- 
tions, a complete and detailed procedure has 
been prescribed for the supply of canal water 
for the gardens and orchards. These instruc- 
tions do in no way amend, supersede or alter 
the existing rules; rather the same have the 
effect of filling the gap and supplementing 
the existing rules. Such a course is legall 
ermissible, as has been observed by their 
ordships of the Supreme Court in Sant Ram 
Sharma v. State of Rajasthan, AIR 1967 SC 
1910. The relevant observations are at 
p. 1914 of the report, and read as under:— 
“We proceeed to consider the next con- 
tention of Mr. N, C. Chatterjee that in the 
absence of any statutory rules governing pro- 
motions to selection see posts the Govern- 
ment cannot issue administrative instructions 
and such administrative instructions cannot 
impose any restrictions not found in the Rules 
already framed. We are unable to accept this 
argument as correct. It is true that there 
is no specific provision in the Rules laying 
down the principle of promotion of junior 
or senior grade officers to selection grade 
posts, But that does not mean that till statu- 
tory rules are framed in this behalf the Gov- 
ernment cannot issue administrative instruc- 
tions regarding the principle to be followed 


` 
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in promotions of the officers concerned to 
selection grade posts. It is true that Govern- 
ment cannot amend or supersede statutory 
Rules by administrative instructions, but if 
the rules are silent on any particular point 
Government can fill up the gaps and sup- 
plement the rules and issue instructions not 
inconsistent with the rules already framed.” 


The aforesaid view in Sant Ram Sharma’s 
case was reaffirmed later on by their Lord- 
he of the Supreme Court in Union of 
India v. K., P. Joseph, (1978) 1 SCC 194 
= (AIR 1973 SC 308), wherein it has been 
observed thus:— 


“The appellant, however, contended 
that the order being an administrative direc- 
tion conferred no justiciable right upon the 
first respondent which could be enforced in 
a Court by a writ or order in the nature of 
mandamus. The appellant submitted that 
the very foundation for the issue of a writ 
or an order in the nature of mandamus is 
the existence of a legal right and as an ad- 
ministrative order could confer no justiciable 
right, the High Court was wrong in issuing 
the order directing the second respondent to 
fix the pay of the first respondent in ac- 
cordance with the Order, 


Generally speaking an administrative Order 
confers no justiciable right, but this rule, like 
all other general rules, is subject to excep- 
tions. This Court has held in Sant Ram 
Sharma v. State of Rajasthan that although 
Government cannot supersede statutory rules 
by administrative instructions, -yet if the rules 
framed under Article 309 of the Constitution 
are silent on any particular point, the Gov- 
ernment can fill up gaps and supplement the 
rules and issue instructions not inconsistent 
with the rules already framed and these 
instructions will govern the conditions of ser- 
vice. 

_At this stage, it would be appropriate to 
notice a decision of their Lordships of the 
Supreme Court in G. J. Fernandez v. State 
of Mysore, AIR 1967 SC 1758, on which 
great reliance was placed by Shri J. N. Kau- 
shal. After going through that decision, I 
find that the same is distinguishable and 
has no applicability to the facts of the case 
in hand. In that case, it was found as a 
fact by the eae Court that the so-called 
Rules were not framed either under any sta- 
tutory enactment or under any provision of 
the Constitution and that they were merely 
in the nature of administrative instrucions 
for the guidance of the department and had 
been issued under the executive powers of the 
State. Further, before their Lordships of 
the Supreme Court, it was admitted y the 
learned counsel that the so-called Rules were 
administrative instructions issued by the Gov- 
ernment to its servants relating to the Public 
Works Department; but in the case in hand 
there are Rules in existence and the Executive 
Instructions have been issued to supplement 
those rules, which, as earlier observed, is 
legally permissible in view of the authorita- 
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tive pronouncement of their Lordships of 
the Supreme Court in Sant Ram’s case, 

16. The Executive Instructions had 
to be issued for enforcing a uniform practice 
in the matter of allowing extra supply of 
canal water for gardens and orchards. 
such instructions had not been issued then 
in the absence of any rule for regulating the 
supply of canal water for gardens and or- 
chards, a great confusion could have prevail- 
ed and the action of the canal Authorities in 
matters of supply of water for gardens and 
orchards in a given case could tend to be ar- 
bitrary. In order to avoid any sucka situa- 
tion, the State Government issued the Instruc- 
tions, which have held the field tll today 
and on the basis of which, for more than 
three decades, the citizens of the State 
have been basing their claims and getting 
extra supply of water for gardens and or- 
chards by strictly following the procedure 
laid down in the instructions. So elso the 
authorities dealing with such matters are re- 
quired to strictly comply with the procedure 
laid down in the instructions and wherever 
the authorities have not followed the Instruc- 
tions, then their action has always been 
quashed when questioned in this Court. The 
consistent view of this Court has been that 
the procedure laid down in these Instructions 
has to be strictly followed and any n2n-com- 
pliance with these Instructions would make 
the order of the Authority illegal ani with- 
out jurisdiction. See in this connéction, a 
Division Bench decision of this Coart, re- 
ported in Mool Chand v. State of Haryana 
1970 Pun LJ 701, In this view of the 
matter, the only view that is possible is that 
these Instructions have the force of law, 
and any non-compliance with the same would 
be justiciable, Accordingly, the second part 
of the question is answered in the affirma- 
tive and it is held that the Executive Instruc- 
tions have the force of law. 

17. After the aforesaid decision, the 
matter should have gone for decision on 
merits before the learned Single Judge, but 
the learned counsel for the parties su mitted 
at the Bar that the matter has already been 
delayed and it would be in the interest of 
justice if the merits of the controversy were 
also decided by the Bench. Finding consider- 
able force in the prayer made by thz learn- 
ed counsel at the Bar, we decided b hear 
the petition on merits also. 

18. The only contention advanced 
by Mr. Dhingra, learned counsel for the 
petitioners, was that without followmg the 
procedure laid down in Rules 1 and 9, en- 
hanced supply of water could not lezally be 
sanctioned in favour of respondents | to 3, 
Our attention was drawn to the specific plea 
taken in the petition, which reads as ander:— 

“The Superintending Canal Officer who 
did not keep in view the limits prescribed 
by Rule 1 as mentioned above and went out 
of the way to favour respondents Nos, 1 to 
3, at the instance ‘of Shri Gurmit | Sing’. 
aforesaid. ‘The Superintending Engineer d 
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not work out the discharge that could be 
made available on this Khunan Minor as is 
required in Rule 9. He also did not invite 
applications for extra supply for big and small 
gardens. The Superintending Engineer did 
not fix up a date to decide as to which ap- 
plications should be accepted and did not 
take his decision by the system or lots which 
should have been drawn by him in the pre- 
sence of the Fruit Specialist and in the pre- 
sence of the petitioners and respondents.” 


After examining the entire matter, I find con- 
siderable force in this contention of the 
learned counsel. Admittedly, the application 
of the petitioners was filed in 1965 for the 
supply of water for their garden and that a 
plication had been duly recommended by 
the Horticulture Department. Surprisingly 
enough, till today no extra supply of water 
has been granted in favour of the petitioners, 
though on the applications which were filed 
by the respondents in the year 1966, extra 
supply of canal water has been sanctioned 
in their favour. The requirements of the 
mandatory provisions of Rule 9 have been 
enumerated in a Single Bench decision of 
this Court in Hira Singh v. Superintending 
Canal Officer-cum-Superintending Engineer, 
Ferazepore 1970 Pun LJ 685, where at p. 686 
it has been observed thus:— 


“Perusal of the above provisions of 
rule 9 (supra) shows that before an order of 
the nature of the impugned order 
can be passed it is incumbent upon 
the canal authorities to first assess the amount 
of water that can be released for garden -area 
and thereafter invite applications from the 
garden owners which are required to be sub- 
mitted by the end of September and there- 
after required to be transmitted to the Fruit 
Specialist who after examining the stability 
of the area for the garden will submit his 
recommendations to the Superintending En- 
gineer concerned and thereafter he is to fix 
a date not later than the end of December 
so as to decide which applicant is to be given 
enhanced supply of water and which is not 
to be given. Not only this, the rule leaves 
a little discretion to the Superintending En- 
gineer in this matter because in case of de- 
mand for enhanced supply of water being 
equal or less to the supply of water available 
then he has no option but to sanction en- 
hanced supply of water to every applicant. 
And in a situation where the demand for en- 
hanced supply of water exceeds the supply 
available, then he has to take a decision by 
drawing lots in the presence of the Fruit 
Specialist and the applicants who may choose 
to be present.” 

The facts of the present case when judged 
in the light of the observations reproduced 
above, do not leave any manner of doubt 
that the procedure laid down in Rule 9 
was completely disregarded, inasmuch as ap- 
plications from the garden owners were not 
invited, nor was any date fixed for ‘deciding 
the applications of the applicants for the 
enhanced supply of water nor was any. notice 


1976 


issued to the petitioners when the claim of 
-respondents | to 3 was determined. It is 
surprising that the application filed by the 
petitioners, though earlier in point of time, 
still remains undecided, while on the applica- 
tions of respondents 1 to 8, which were filed 
subsequent to the application of the peti- 
tioners, enhanced supply of water was sanc- 
tioned. Thus, respondents 1 to 3 were grant- 
ed water supply of canal water in an arbitrary 
manner without adhering to the mandatory 
procedure of Rule 9. Such an action of the 
authorities cannot legally be sustained. 
19. Faced with this situation, it was 
sought to be argued on behalf of respondents 
Il to 3 that even if any illegality had been 
committed while giving enhanced supply of 
canal water to respondents 1 to 3, still no 
effective relief could be granted in favour of 
the petitioners in exercise of the extraordi- 
nary jurisdiction of this Court. I am afraid, 
there is no merit in this contention of the 
learned counsel. The order by which res- 
pondents 1 to 3 got enhanced supply of 
canal water for their gardens, has to be set 
aside as it does not conform with the man- 
datory provisions of Rule 9, and: once that 
order is set aside then the authorities would 
be duty bound to decide the application of 
the petitioners and that of the respondents 
at one and the same time in accordance with 
the mandatory provisions of Rule 9. The ef- 
fective relief prayed for by the petitioners 
is for the setting aside of the order by which 
-enhanced supply of water has been sanc- 
tioned in favour of respondents 1 to 8 and 
a plausible case has been made out 
quashing. the impugned order. 
20. It was next contended by way of 
reliminary objection that this petition sutfers 
om laches, inasmuch as the order sanction- 
ing enhanced supply of canal water was pass- 
Pe in October, 1969, while the present writ 
petition has been filed in April, 1971. I 
am afraid, there is no merit in this prelimi- 
nary objection. Admittedly, the order sanc- 
tioning enhanced supply of canal water in 
favour of respondents 1 to 8, was passed 
without notice to the petitioners, On the 
basis of the impugned order, respondents 1 to 
8 made an application for amendment of 
warabandi, During those proceedings, the 
petitioners opposed the amendment in the 
warabandi before the Deputy Collector, but 
did not succeed. Thereafter, they filed an 
appeal before the Divisional Canal Officer, 
against the order of the Deputy Collector, 
but the same was dismissed. The petitioners’ 
revision before the Superintending Canal 
Officer, too, did not succeed. Thereafter the 

resent petition was filed calling in question 
the orders of the Deputy Collector, Abohar, 
the Divisional Canal Officer and the Super- 
intending Canal Officer, dated 19th Febru- 
ary, 1970, 80th July, 1970 and 9th February 
1971 (copies Annexures B’, C and “E to 
‘this petition respectively) and the order of 
the Superintending Engineer, dated 6th Nov- 
ember, 1969, (copy Annexure ‘A’). Thus, it 
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is clear that after the completion of wara- 
bandi proceedings under Section 68 of the 
Northern India Canal and Drainage Act, the 
petitioners approached this Court without 
any delay. Therefore, the objection, as ear- 
lier observed, has no merit, more so, when 
a very good case has been made out for in- 
terference in exercise of this Court’s ex- 
traordinary jurisdiction under Articles 226 
and 227 of the Constitution of India. 

21, No other point was urged on 
either side, 

22. For the reasons recorded above, 
I allow this petition with costs, set aside 
the orders of the Deputy Collector, Divisional 
Canal Officer and the Superintending Canal 
Officer, dated 19th February, 1970, 30th 
July, 1970, and 9th February, 1971 (copies 

nexures B, © and ‘E to this petition 

respectively) and also the order of the Super- 
intending Engineer dated 6th November, 
1969 (copy Annexure ‘A’), and direct the 
authorities to decide the case of enhanced 
eee of -water afresh on merits after af- 
fording full opportunity of hearing to the 
petitioners and respondents 1 to 3 or any other 
interested person. 

S. S. SANDHAWALIA, J.:— I agree. 


Petition allowed, 
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J- G. Kohli, Petitioner v. The Financial 
Commissioner, Haryana, Chandigarh and 
another, Respondents. 


Civil Writ No. 4690 - 25-8- 
1975, of 1975, D/- 25-8 


(A) Haryana Urban (Control of Rent 
and Eviction) Act (1973), Section 13 (8) — 
Bona fide requirement of landlord — 
Point of time — Existence of need 
not on date of application but in reasonably 
foreseeable -future sufficient. 


In order to succeed under Section 18 8) 
of the Haryana Urban (Control of Rent an 
Eviction) Act (1978) the Jandlord’s need 
must not be immediate and an existing one 
on the very date of the application for eject- 
ment, He is entitled to anticipate his re- 
quirement inareasonably foreseeable future. 
Further, the Controller and the appellate au- 
thority thereto can legitimately take into 
consideration any change in the circumstance 
regarding the requirement of the landlord on 
ie — ono ejectment ma 
ave to be passed or affirmed. (1919) 35 
TLR 255 and (1948) 1 KB 11] a Are ion? 
Mad 33 and 1970 Ren CJ 479 (Ker) and Civil 
Revn. No. 89 of 1962 D/- 27-2-1962 (Punj) 
and AIR 1941 FC 5 and AIR 1957 SC 875 


and (1963) 65 Pun LR 452 Rel. on; Civil 
Revn. No. 145 of: 1956, D/- 17-10-1958 
(Punj) Dist. (Para 15) 
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(B} Haryana Urban (Control of Rent 
and Eviction) Act (19738), Section 13 
-—~ Application under — Bona fde re- 
quirement of landlord — Relationship of 
landlord and tenant disputed —- Controller 
and authorities above him are competent to 
decide, (1963) 65 Pun LR 548 and (1968) 70 
Pun LR 960, Rel. omr (Pera 16) 

(C) Civil P. C. (1908), Sections 95, 100 
and 101 — Subsequent event ——- Apseal is 
in nature of rehearing — Appellate Court 
entitled to take note of subsequent 2vents. 
AIR 1941 FC 5 and AIR 1957 SC 875, Rel. 
on. (Para 14) 


Cases Referred: Chronological Paras 
1970 Ren CJ 479 = ILR (1970) 2 Ker 
101 10, 18 


1969 Ker LT 334 = 1969 Ker LR 493 ` 18 
(1968) 70 Punj LR 473 = 1968 Cw IJ 
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(1968) 70 Pun LR 960 = 1969 Ren CR 
695 “736 


AIR 1967 Ker 285 = 1967 Ker LT 122 18 
AIR 1967 Mad 33 = (1966) 1 Med LJ 
356 10 
(1963) 65 Pun LR 452 = (1962) Supp 8 
CR 952 14 


(1963) 65 Pun LR 548 = (1964) 1 SCR 


259 
(1962) Civil Revn No. 89 of 1962 D/- 27- 
1962 (Punj) 
(1958) Civil Revn. No. 145 of 19&6 D/- 
17-10-1958 (Punj) 12 
AIR 1957 SC 875 = 1958 SCR 548 13 
(1948) 1 KB 111 = 177 LT 554 9 
AIR 1945 PC 62 = 72 Ind App 114 12 
AIR 1941 FC 5 = 1940 FCR 84 13 
(1919) 35 TLR 255 

S. P. Goyal, for Petitioner; H. L. Sarin, 
Sr, Advocate with M. L. Sarin, for Respon- 
dents. 

SANDHAWALIA J.:— Whether the re- 
quirement of a landlord for the occupation 
of his residential building must be immediate 
and existing on the very date when he moves 
the application under Section 13 (8) of the 
Haryana Urban (Control of Rent and Evic- 
tion) Act, 1973, is the primary quest-:on that 
falls for determination in this case. 

2, This writ petition under Article 
296 of the Constitution of India has arisen 
in the wake of the recent enactment of the 
statute above-mentioned. Thereundsr the 
powers of the Rent Controller under Section 
2 (b) of the Act within the State of Haryana 
have now been conferred on the Assistant 
Collector, Ist Grade, and under section 15, 
the appellate and the revisional powers have 
been conferred on the respective Deputy Com- 
missioners and the Financial Commissioner. 

3. Respondent No, 2 Hari Mohan 
Gauri at the materia] time was pcsted as 
the Deputy. Director Administration, Central 
Hindi Directorate, Ministry of Ecucation, 
New Delhi. In anticipation of his retirement 
(which took place with effect from the 18th 
of October, 1978) he moved an application 
on the 10th of January, 1972, under S, 18 of 


9- 
il: 


A.I. R. 


the East Punjab Urban Rent Restriction Act, 
1949, for ejectment of the writ petitioner 
from house No. 119-A, New Colony, Gurgaon, 
The application was resisted on behalf of the 
writ petitioner on various pleas. It appears 
that during the course of the proceedings the 
Haryana Urban (Control of Rent and Evic- 
ton) Act came into force on the 27th of 
April, 1978, and by virtue of Section 20-A 
thereof the pending pee were trans- 
ferred to the Court of Assistant Collector, Ist 
Grade, who exercised the powers of the Rent 
Controller. On the pleadings of the parties, 
the Rent Controller framed only two issues, 
the first being whether the answering res- 
pondent bona fide required the building in 
dispute for his own occupation and the 
second one being whether the relationship 
of landlord and tenant existed between the 
parties. No other issue was claimed during 
the course of the trial and no grouse about 
the framing of the issues was ever raised 
either before the appellate or the revisional 
authority, 


4, Before the Controller, the parties 
led their respective evidence and on appraisal 
thereof he decided both the issues in favour 
of respondent No. 2 and consequently allow- 
ed his application for ejectment by a con- 
sidered judgment dated the 19th of March, 
1974. As already noticed, respondent No. 2 
had in fact retired from service long before 
the date of this order of ejectment. An ap- 

eal was carried by the writ-petitioner be- 
fore the Deputy Commissioner, Gurgaon, and 
as is evident from the order (annexure P.1) 
no challenge was raised against the finding 
on issue No. 1 regarding the bona fides of 
the requirement of the landlord for his per- 
sonal occupation, Virtually the solitary chal- 
lenge was on the point whether the relation- 
ship of landlord and tenant existed between 
the parties, The Deputy Commissioner re- 
pelled the arguments raised on behalf of the 
writ petitioner and dismissed the appeal vide 
his order dated the 28rd of December, 1974. 
Aggrieved, the writ-petitioner moved a revi- 
sion before the Financial Commissioner which 
also met the same fate vide order dated the 
18th of June, 1975 (annexure P. 2). The 
present writ petition is directed against the 
orders above-said. 

5. Mr. S. P. Goyal submits that on 
the 10th of January, 1972, when the appli- 
cation for ejectment was presented, respon- 
dent No. 2 was as yet continuing. in service 
and was in occupation of Government ac- 
commodation and, therefore, did not im- 
mediately require the premises for his own 
use. Counsel contends that the respondent 
was merely anticipating a requirement in the 
future and until he actually retired, no right 
to seek ejectment accrued to him. The core 
of the argument indeed was that the require- 
ment postulated by the statute must be a 

resent and immediate requirement on the 

date of the application and further that the 
non-existence thereof would be fatal to the 
case of the landlord. 
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6. Inevitably a reference must first 
be made to the relevant portions of Section 
18 of the Act. Sub-section (8) (a) (i) and sub- 
section (4) of Section 18 are in the following 
terms:—- 

“18 (8). A landlord may apply to the 
Controller for an order directing the tenant 
to put the landlord in possession— 

(a) in the case of a residential building 
if, (i) he requires it for his own occupation, 
is not occupying another residential build- 
ing in the urban area concerned and has not 
vacated such building without sufficient 
cause after the commencement of the 1949 
Act in the said urban area; 


x x x x x x X 
(4) The Controller shall, if he is satis- 
fied that the claim of the landlord is bona 
fide, make an order directing the tenant to 
put the landlord in possession of the build- 
ing or rented land on such date as may be 
specified by the Controller and if the Con- 
troller is not so satisfied, he shall make an 
order rejecting the application; 


Provided that the Controller may give the 
tenant a reasonable time for putting the 
landlord in possession of the building or 
rented land and may extend such time so as 
not to exceed three months in the aggregate.” 
Now a bare reference to the language of 
sub-section (8) (a) (i) would show that the 
statute does not either in express terms or 
by necessary implication prescribe that the 
requirement of the landlord for his own oc- 
cupation must be a present and existing one 
On the very day of moving the application. 
There is nothing in this provision 
Nag was any other provision brought 

our notice) whic may lead 
to any such conclusion. On the other 
hand sub-section (4) quoted above lends con- 
siderable support to the contention raised on 
behalf of the respondent that the material 
and relevant time for determining the bona 
fide requirement of the landlordis the date 
-which the Controller Lark eects when allow- 
ing the application of the landlord for eject- 
ment. This would thus clearly indicate that 
the crucial date is not the date of the ap- 
plication for ejectment. Indeed if a literal 
construction of sub-section (4) is to be visua- 
lised then it is even possible to postulate that 
the material date need not even be the date 
of the order but the one which the Rent 
Controller may fix thereafter because this 
clause in terms provides that he may direct the 
tenant to put the landlord in possession of the 
building on such date as may be specified. 
This would obviously be a future date, It 
follows, therefore, that the statute does not 
require that the bona fide need for occupa- 
tion of the premises by the Landlord must 
exist on the date of the application or for 
that matter even on the date of the order 
passed by the Controller. I am, therefore, 
inclined to take the view that there is intrin- 
sic evidence in the relevant provision itself 
which militates against any such technical or 
harsh construction requiring that the need of 
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the landlord must be a present and 
an existing one on the date of the applica- 
tion itself. 


7. In the context of the relevant pro- 
visions a passing reference to sub-section (6) 
of Section 18 of the Act is also perhaps in- 
structive. This provides a statutory safe- 
guard in cases where a landlord secures pos- 
session of residential premises for the pur- 
pose of his own or his family’s use and oc- 
cupation but subsequently does not do so, Sub- 
sec, (6) entitles the evicted tenant in such a 
situation to move the Rent Controller for 
restoration of possession to him and on being 
satisfied of the requirements of this provision 
the Rent Controller is obliged to make an 
order accordingly. 


«8. Apart from the statutory provi- 
sions, the contention raised on behalf of the 
writ petitioner does not commend itself to 
me on principle, Tardy as the processes of 
litigation have inevitably become it woul 

indeed be harsh, if not unreasonable, to hold 
that a landlord should not even be allowed 
to anticipate a certain need arising within 
a reasonable time in the foreseeable future. 
Indeed to hold so may tend to substantially 
defeat the very purpose of the relevant pro- 
vision entitling the landlord to secure the 
possession of his residential premises. 


9. Adverting to precedent, there ap- 
pears to be a consensus in favour of the view 
canvassed on behalf of the respondent. 
Though there is a paucity of precedents cov- 
ering the point directly within this Court (to 
which a reference will be made hereafter) 
there are a number of decisions on analogous 
statutes of different Courts which al] tend 
to the view that the requirement of the land- ` 
lord need not be related immediately to the 
date of the application for ejectment in rent 
matters. A reference may first be made to 
the observations of Lush, J., in Harcourt v. 
Lowe, (1919) 85 TLR 255 in the context of 
construing Section 1 (8) of the Increase of 
Rent and Mortgage Interest (War Restric- 
tions) Act, 1915. The learned Judge observ- 


ed:— 


“> * 2 In my opinion, the only time 


which it is necessary to consider in order to 
apply the provisions of the sub-section is 
the time when the Court is asked to make 
the order. It is quite immaterial to con- 
sider the time when the notice to quit was 
given. Even if the conditions do not exist 
at the time of the trial, the plaintiff is en- 
titled to the judgment if he proves some 
other ground which may be deemed satisfac- 
tory to the Court.” 


Again in a slightly different context, Lord 
Justice Somervell in Burman v. Woods, (1948) 
l K. B. 111 observed as follows in a rent 
case:— 

a * 2 


: The Court has to direct its mind 
to the date of the proceedings and the evi- 
dence which it hears at the time, and clearly 
that is the date on which its order is drawn 
up; but it is plain that the relevant facts 
3 
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with regard to hardship may alter at any time, 
the occupier of the house whose hardship is 
the relevant consideration on January I may 
die on January 2, or, to take a longer period, 
families may increase, there may be illresses, 
or houses may become more plaintiful.” 

10. Now coming nearer home, the 
afore-mentioned principle laid down in the 
English cases have been accepted by the 
Courts in India as well. In Petroleum 
Workers Union v. M/s. A, Mohamed and Co., 
Madras, AIR 1967 Mad 88, Venkatacri J., 
whilst elaborating the reasonable require- 
ments of the landlord under Section 10 sf the 
Madras Buildings (Lease and Rent Coatrol), 
Act, 1960 has observed:— 


“a 2 + In such a case, it is the duty of 

the Rent Controller to ascertain the reason- 
ableness and the bona fides of the lardlord 
as on the date of the hearing of the petition 
and not as on the date of the institution of 
the petition.” 
Even a more forthright exposition of the law 
on this point has been made by V. R. K-ishna 
Iyer J., in A. P. Madhavan v. M. P. Ram 
Chandran, 1970 Ren CJ 479 (Ker). In this case 
his Lordship was interpreting the concept of 
the bona fide need of the landlord ander 
Section 11 (8) of the Kerala Buildings (Lease 
and Rent Control) Act of 1965. The claim 
of the Jandlord, who was a Schoo] teacher, 
was based on the allegation that he was ex- 
peeing a transfer to Pathiripala from Per- 
inathalmanna and in that event he would re- 
quire the house for his own use. An identi- 
ca] argument, as is being raised here an be- 
half of the writ petitioner, ‘was repelled with 
the following observations:— 

“* % ® However, respondent’s counsel 
has argued that, since on the date of the in- 
stitution of the petition the landlord was a 
teacher in Perinthalmanna and not at Pathi- 
rippala, he had set up only a future and not 
a present need in his eviction petitior and 
this was fatal. I must point out that the 
concept of need cannot be narrowly under- 
stood or pedantically interpreted but applied 
in a pragmatic way. The petitioner has 
really been transferred to Pathiripala, even as 
he had alleged in his petition. He must have 
reasonably expected a transfer and it might 
well be said that a need had arisen th2n, It 
is not necessary that there should be a cur- 
rent, urgent need. It is enough if it is re- 
asonably likely to arise in the near fature. 
Knowing that between the institution cf the 
petition and the ultimate order from the 
apex court years pass, it will be as good as 
repealing the provision for eviction on the 

ound of bona fide need, if courts insist on 
andlords proving a present need as against 
the prospective but certain need. Else, when 
the need confronts him, the building will be 
years away from. him. Proceedings in court 
should not become tantalising trick.” 


Il. Within this Court, the case that 
covers the issue on all fours in favour cf the 
respondent is the unreported judgment of 


Mehar Singh, J. (as his Lordship then was) 
in Civi] Revision No, 89 of 1962 S. Pritam 
Singh v. L. Kishan Chand, decided on-Febru- 
ary T, 1962 (Punj). Therein, the Jandlord 
who was employed as a teacher moved the 
application for ejectment on the ground of 
ersonal requirement nearly one year before 
is due date of retirement. The Courts be- 
low accepted the bona fides of his require- 
ment and made an order of ejectment in his 
favour. In revision before the High Court, 
it was contended on behalf of the tenant 
petitioner that the landlord could not antici- 
pate the circumstances a year ahead and 
seek eviction of the tenant on the ground of 
ao retirement. Repelling this con- 
tention, the learned Judge in forthright lan- 
guage observed— 

“As I read the provision referred io, it 
does not mean that the landlord has to oc- 
cupy the premises the moment he makes 
the application, for if that was the meaning, 
in a case like the present, the landlord would 
first be on the road and would then make 
an application for eviction which when taken 
to the stage of revision might take anythin 
upto & to 4 years to be decided. The result 
then will be that the landlord instead of ob- 
taining eviction of the tenant when he iar 
mediately requires the premises for his own 
occupation will be deferred from obtaining 
eviction of the tenant for a number of years. 
When a man is retiring from service, then 
his ordinary and normal anticipation is that 
at the end of his service he will go back 
and occupy his own house and for that pur- 
pore he must have vacant possession of the 

ouse and eviction of the tenant some time 
before he actually superannuates. Since the 
date of superannuation is definite and an 
application for eviction is made within a re- 


‘asonable time of that date, in my opinion that 


is within the expression ‘requires it for his 
own occuaption’ as used in Section 18 of 
the Act.” 


The view abovesaid is in accord with the. 
other judgments to which extensive refer- 
ence has been made above. With respect, 
we are wholly in agreement with the above- 
said enunciation of the law. 

12. In fairness to Mr. Goyal, I must, 
however, notice the observations of Chief 
Justice Bhandari in Civil Revision No. 145 
of 1956 — Shri Anant Ram v. Ishar Das 
decided on October 17, 1958, (Punj) which 
do tend to strike the only discordant note on 
this point. Learned counsel had conceded 
that apart from this decision, there was no 
other judgment which he could cite in favour 
of the proposition he sought to canvass. In 
Anant Ram’s case (supra), the facts were 
slightly different. One of the two landlords 
in that case had claimed eviction on the 
ground of personal requirement on the allega- 
tions that he was a LL.B. student at the 
time of presenting the application and re- 
quired the premises for his own use as soon 
as he obtained a degree to.set up his prac- 
tice as a lawyer. The Controller and the 
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appellate Court rejected the claim of the 
landiords apparently on the ground that it 
_was not bona fide and perhaps motivated also 
by the fact that on the date when the ap- 
plication was brought, the landlord was not 
as yet qualified to set up his practice. In 
revision it was contended betore the High 
Court that the landlord had since obtained 
the law degree and was thus qualified to 
set up his practice in the premises in ques- 
tion, Whilst dismissing and rejecting the 
claim of the landlord, Chief Justice Bhandari 
noticed that it was abundantly clear from the 
evidence on the record that the claim of the 
landlord was not bona fide and moreover that 
both of them were already living in a house 
occupied by the members of a joint family. 
Though this Eading by itself was sufficient 
to non-suit the landlord, yet the learned Chief 
Justice made the following passing observa- 
tions on which particular reliance has been 
placed on behalf of the writ petitioner— 

“The language of Section 13 of the Act 
of 1949 makes it quite clear that a landlord 
can apply to the Controller for eviction of his 
tenant only if the landlord requires the pre- 
mises for his own use, that is, if he requires 
the premises for his own use on the date on 
which he makes the application. It was on 
this point that both the pie were in issue 
and this point was decided in favour of the 
tenant and against the landlords. The Rent 
Controller and the District Judge came to the 
conclusion that Dewan Chand did not require 
the premises for his own use. In AIR 1945 
PC 62 it was held that the relief claimed in 
the suit must be confined to matters existing 
at the date when the suit was instituted. If 
Dewan Chand did not require the premises 
for setting up his practice on the date on 
which the application was brought, it is ob- 
vious that learned District Judge was justi- 
fied in dismissing the application presented 
by the landlords. 


A reference to the judgment would show that 
the point at issue was not canvassed at length 
before the learned Chief Justice and the opin- 
ion given was one more or less on first im- 
pression, There is no adequate discussion on 
the point and no principle has been cited for 
the view that the requirement of Section 18 
must be existing on the date on which the ap- 
plication is made. With respect, if I may 
say so, this is a gloss on the provisions of 
Section 18 which the language thereof hardly 
justifies. ‘The earlier case law on the point 
which is referred to in this judgment was 
apparently not brought to the notice of the 
learned Chief Justice. It deserves notice 
that he had declined interference with the 
concurrent findings of the two Courts below 
under Article 227 and expressly observed 
that power thereunder must be exercised 
sparingly. Both on the particular facts of 

at case and from the evidence examined, 
the conclusion had been arrived at that the 
landlords need was not bona fide and conse 
quently the several conditions, which were 
required under sub-section (8) of Section 18 
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of the Act, were not found to be fulfilled. 
This case, therefore, can hardly be an autho- 
rity for the proposition which Mr. Goyal had 
advocated, but in case it deemed to be so, 
I am wholly unable to subscribe to the view 
expressed in this case and, with great respect, 
deem it necessary to hold that it does not lay 
down the law correctly, 


18. Viewed from another angle also, 
one has inevitably to arrive at a conclusion 
in favour of the respondent. It is not in 
dispute that on March 19, 1974, when the 
Controller made an order of eviction, the 
respondent landlord had retired from service 
and was no longer entitled to Government 
accommodation as of right. Indeed, it has 
been averred on his behalf that he was be- 
ing called upon to pay an exhorbitant econo- 
mic rent for the said accommodation owing 
to his failure to vacate the same. Therefore, 
even if on the date of the application, the 
requirement of the landlord was not imme- 

iate, yet a patent change of circumstance 
had taken pa by the date of the order of 
the Controller which neither he nor the ap- 
pellate Court could possibly fail to notice. 
Tt is settled law that in India even an appeal 
is in the nature of rehearing and a Court of 
appeal is entitled to take into account facts 
and events which come into existence after 
the decree appealed against. Reference in 
this context may be instructively made to 
the law laid down in Lachmeshwar Prasad 
Shukul v. Keshwar Lal Chaudhuri AIR 1941 
FC 5, which has been subsequently affirm- 
ed by their Lordships in Surinder Kumar 
v. Gian Chand AIR 1957 SC 875. The gene- 
ral law apart, in the particular context of the 
rent jurisdiction, there is a refreshing enuncia- 
tion of this proposition by Mr. Justice V. 
Balakrishna Eradi in Kathringa v. Lonappan 
1969 Ker LT 384—~ 


“The question is whether it was legally 
open to the Rent Controller to take note of 
e subsequent event and pass an order of 
eviction on that basis or whether it was in- 
cumbent on him to reject the petition and 
drive the landlord to file a fresh proceeding. 
As has been pointed out by the Full Bench in 
e decision already cited (1967 Ker 
LT 122 = (AIR 1967 Ker 285)) there 
is a discretion vested in the court to 
depart from the general rule that the rights 
of parties must be determined as on the date 
of ike institution of the action in justifiable 
circumstances, provided such departure will 
not have the effect of conferring any mani- 
fest advantage or disadvantage on either 
party. Thus, it is not as if there is an ab- 
solute, rigid or inflexible rule that under no 
circumstances the court should take into ac- 
count subsequent events in determining the 
rights of parties pending adjudication before 
it. If there is no manifest injustice resulting 
therefrom, but on the other hand such course 
would advance the cause of justice and pre- 
vent unnecessary implicit action, there is am- 
ple jurisdiction vested in the cour: to take 
note of relevant subsequent events in decid- 
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ing a case and moulding the relief to be 
granted,” 

The abovesaid enunciation of the law has 
been approvingly referred to by V. R. Krishna 
Iyer, J, in A, Madhavan’s case., 1970 
Ren CJ 479 (Ker). 

14, However, the Supreme Court 
judgment which concludes the matter in this 
context is reported as Jagat Bahadur Singh 
v. Badri, Parshad Seth, 1968-65 Pun LR 
452. This was also a case under Section 13 
of the East Punjab Urban Rent Restriction 
Act of 1949 (the provisions whereof are in 
pari materia with those calling for interpreta- 
tion here) and Justice Das speaking for the 
Bench observed:-— 

“The learned Attorney General has 
argued that the learned District Judge wrong- 
ly took into consideration facts which had 
come into existence after the filing of the 
application under Section 18 of the Act. 
Here again we think that having regerd to 
the scheme and purpose of the legislation 
it was open to the learned District Jucge to 
take into consideration such facts as existed 
at the time when the order for vacation was 
to come into effect. Section 18 (8) (b) says 
that the Controller shall, if he is sa-isfied 
that the claim of the landlord is bona fide 
make an order directing the tenant to put the 
Jandlord in possession of the building or such 
date as may be specified by the Controller. 

1 I conclude, therefore, that it is 
not the requirement of the law that the land- 
lord’s need must be immediate and an existing 
one on the very date of the applicaticn for 
ejectment, Indeed he is entitled to antici- 
pate his requirement in a reasonably foresee- 
able future. Further, the Controller and the 
appellate authority thereto can legitimately 
take into consideration any change in the cir- 
cumstance regarding the requirement of the 
landlord on the date when the order of eject- 
ment may have to be passed or affirmed. 

16. It was then said on behalf of the 
petitioner that the relationship of lar.dlord 
and tenant did not in fact exist between the 
arties and the authorities below, therefore, 
Jid not have any jurisdiction to decide the 
matter. This question was specificalle put 
in issue before the Controller himself and 
decided against the writ petitioner. -t 1S 
settled law that in such a situation, the Con- 
troller and the authorities above him have 
full jurisdiction to decide the issue of the 
relationship of landlord and tenant, Refer- 
ence in this connection may be made to the 
judgment of the Supreme Court reported 
as Om Parkash Gupta v. Dr. Rattan Singh 
1963-65 Pun LR 543, The above saic case 
has been relied upon in this Court to hold 
even further that where the Controller or 
the appellate hony had once desided 
the question of the relationship of lardlord 
and tenant arising before them then a statu- 
tory bar is created to the jurisdiction of an 
ordinary Civil Gourt to readjudicate upon 
the question. Attention in this behalf may 
be drawn to the Division Bench judgm=nt in 
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Muni Lalv. Chandu Lal, 1968 Pun LR 473 
and Ambala Bus aera (P) Ltd. v. M/s. 
Indra Motors Kurali, 1968-70 Pun LR 960. 

17. Rather ingeniously Mr. Goyal 
had then attempted to raise fresh issues of 
fact and those of mixed law and fact. I wish 
to emphasise that in the present case the 
parties went to trial specifically on 
two issues which were Paed by the Con- 
troller and decided against the writ petitioner 
and affirmed in appeal and revision. In a 
case of the present kind which has been 
through the mill of three judicial Tribunals, 
I deem it wholly inexpedient to allow the 
petitioner to raise altogether fresh points 
within the writ jurisdiction. 

18. For the afore-mentioned reasons 
I dismiss this writ petition but make no 
order as to costs. 


M. R. SHARMA J-:— I agree. 
Petition dismissed. 
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JAIN AND M. R SHARMA Jj. 

Sant Singh and others, Petitioners v. The 
State of Punjab and others, Respondents. 
Civil Writ No. 368 of 1973, D/- T-4- 
1975. 

(A) Punjab Gram Panchayat Act (4 of 
1953), Sections 13-0, 4 and 5 — Notification 
demarcating and constituting Gram Sabha in 
Tehsil, duly issued —— Part of tehsil, 
in which particular Gram Sabba was situate 
transferred to another tehsil —- Misdescrip- 
ton of tehsil in which particular Gram Sabha 
was situate, in fresh Notification reconstitut- 
ing that Gram Sabha — Held not material 
for judging validity of elections to the Gram 
Sabha. 1973 Cur LJ 238, Overruled. 

Sub-tehsil Amloh (in which the village 
Lallon Khurd was situated) was a part of 
tehsil Sirhind of district Patiala, Later on, 
it was transferred to tehsil Nabha of the same 
district. Notification dated 20-9-1960 regard- 
ing demarcation of the Sabha areas under 
Section 4 of the Act and duly constituting 
Lallon Khurd as a Gram Sabha had been 
issued in respect of the Gram Panchayats of 
Amloh sub-tehsil when it was a part of tehsil 
Sirhind, Fresh elections to the Gram Pan- 
chayat, Lallon Khurd, were challenged on the 
ground that the name of that Gram Sabha 
was not mentioned in the notification regard- 
sh constitution of Gram Sabhas in tehsil . 

abha. 


Held that the wrong description of the 
sub-tehsil in which the Gram Sabha was 
situate in the notification reconstituting the 


“(Decided by Full Bench on order of re- 
aa made by M. R. Sharma J. on 20-7- 
973). 
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Gram Sabha did not destroy the effect of the 
earlier Notification under Sections 4 and 5 
duly constituting that Gram Sabha, In the 
first place, people who resided in the area 
ef erstwhile Gram Sabha, Lallon Khurd, were 
expected to know that their sub-tehsil had 
been transferred from tehsil Sirhind to tehsil 
Nabha. Secondly, in the notification dated 
June 2, 1972, published in the Government 
Gazette on June 5, 1972, it had been ex- 
pressly mentioned in column No. 8 that this 
Gram Sabha had been constituted by an ear- 
lier notification issued on September 20, 
1960. A reference to that notification could 
easily have brought to the knowledge of all 
concerned that the earlier Gram Sabha Lal- 
lon Khurd, which was then situate within 
sub-tehsil Amloh, was being made the sub- 
ject-matter of the fresh notification. These 
considerations, apart, the electorate residing 
in the area of a Gram Sabha have a statu- 


tory right to be informed of the oade, 


elections by an election programme. If suc 

a programme (which was not disputed in this 
case) is issued in accordance with the rules 
on the subject, no constitutent of a Gram 
Sabha can raise an objection that he did not 
have adequate notice of the elections to be 
held. The mistaken description of the tehsil 
in which’ this Gram Sabha was situate was 
under these circumstances not a material 
consideration for judging the validity or in- 
validity of the elections. An election is a 
time-consuming process involving a lot of 
expense, If it is established that the voters 
‘have been able to make their choice in a free 
manner, the elections should not be set aside 
on mere technicalities. A Court of law 
charged with the duty of determining the 
validity of an election must lean in favour of 
the will of the people. AIR 1966 SC 824 and 
AIR 1969 SC 668, Rel. on; 1973 Cur LJ 
938, Overruled. (Paras 10, 11, 12) 
Cases Referred: Chronological Paras 


1973 Cur LJ 288 = 1973 Pun LJ 122 1,15 
AIR 1969 SC 663 = tiee? 1 SCR 637 13 
AIR 1966 SC 824 = (1966) 2 SCR 564 12 

Joginder Singh, for Petitioners; I. S, 
Tiwana, Dy. Advocate General, Punjab and 
S. S. Kang, for Respondents. 


M. R. SHARMA J.:— Sub tehsil Amloh 
was a part of tehsil Sirhind of 
district Patiala. Later on, it was 
transferred to tehsil Nabha of the same dis- 
trict. Notification regarding demarcation of 
the Sabha areas under Section 4 of the 
Punjab Gram Panchayat Act, 1952 (herein- 
_ after called the Act), had been issued in res- 

pect of the Gram Panchayats of Amloh sub- 
tehsil when it was a part of tehsil] Sirhind. 
Fresh elections to the Gram Panchayat, 
Lallon Khurd, were challenged in this peti- 
tion, which came up before me in the Cham- 
bers, on the ground that the name of this 
Gram Sabha was not mentioned in the noti- 
fication regarding the constitution of Gram 
Sabhas in tehsil Nabha. It was submitted 
that before elections could be held, a noti- 
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fication under Section 4 of the Act demarcat- 
ing the Sabha area had to be issued, Reliance 
in this connection was placed on a judgment 
rendered by my learned brother C, G. Suri, 
J. in Balwant Singh etc. v. The State of 
Punjab etc., 1973 Cur LJ 288. On behalf 
of the respondents, my attention was drawn 
to a Gazette Notification dated September 
20, 1960, published by the State Government 
duly constituting Lallon Khurd as a Gram 
Sabha, This notification had not been 
brought to the notice of Suri, J. when he 
decided Balwant Singh’s case (supra). In these 
circumstances, I requested my Lord the Chief 
Justice to constitute a Division Bench for 
the decision of this case. Presumably, be- 
cause of the large number of cases in which 
elections had been challenged on similar 

ounds, my Lord the Chief Justice ordered 
this case to be heard by a Full Bench. This 
is how this reference has come up before us. 


2. In the instant case, the election 
of respondents Nos. 5 to 10, who have been 
elected to the Executive Committee of the 
Gram Panchayat, Lallon Khurd, has been 
challenged, The jurisdiction of this Gram 
Panchayat extends to villages Lallon Khurd 
and Dewa Gandhuan. The Gram Panchayat 
was initially constituted by a notification issu- 
ed by the State Government on September 
20, 1960, This notification reads as under:— 

“No EP-P-S-60/361: In exercise of the 
powers conferred by sub-section (1) of Sec- 
tion 4, sub-section (1) of Section 5 and sub- 
section (1) of Section 6 of the Punjab Gram 
Panchayat Act, 1952 (Act No. IV of 1953), 
read with Punjab Government Development 
and Panchayat Department Notification No. 
PLB-24(2)-60/70610, dated 18th August, 1960. 
I hereby declare each of the ville or 
groups of villages specified in column 2 
against each serial number mentioned in 
column 1, of the schedule given below to 
constitute a Sabha Area and to establish for 
each Sabha area a Gram Sabha by the name 
mentioned in column 5, the Executive Com- 
mittee whereof shall consist of such number 
of persons including the Sarpanch as are spe- 
cified against each in column 6 of the afore- 
said schedule:— 

(See Schedule on next page) 

3. At the time when this notification 
was issued, these two villages fell within the 
area of sub-tehsil Amloh, which was part of 
tehsil Sirhind. Later on, sub-tehsil Amloh 
asa whole was madea part of tehsil Nabha 
and there is no controversy on this point. 


4, Vide Notification No. EP-PS-72/ 
864 dated May 30, 1972, published in the. 
Government Gazette on June 8, 1972, vill- 
age Dewa Gandhuan was excluded from the 
area of Gram Sabha, Lallon Khurd, Vide 
notification No. EP-P-S72/498, dated June 
2, 1972, Published on June 5, 1972, Gram 
Panchayat. Lallon Khurd, was re-constituted - 
in the following terms:— 


_ “In supersession of all previous notifica- 
tions issued in this behalf and in exercise of 
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l SCHEDULE 
Sr. Names of villages Tehsil § District Name of Gram No. of persons of the Executive 
No. constituting Sabha Sabha, Commistee of the Gram Sabha 
Areas. mentioned im Cok &,. 
1, 2, 3. 5. 6. 
x * * j 
z ; # * 
65, Tallon Khurd ‘irhind Patiala Tallon Khords~ 


Dewa Gandhuan . 





the powers conferred by Section 6 of the 
Punjab Gram Panchayat Act, 1952 (Act No. 
IV of 1958) and all other powers enabling 
him in this behalf, the Governor of Punjab 
is pleased to order that the Executive Com- 
mittees of the Gram Sabhas in tehsil Sirhind 
of Patiala district, mentioned in columa 2 of 
the Schedule given below established under 


ç 


w 





notification(s) mentioned in column @ and: 
constituting the village(s) mentioned in 
column 4, shall consist of such fotal number 
of members including the Sarpanch as are 
mentioned in column 5 of the said Schedule 
out of which the number of members. be- 
longing to the Scheduled. Castes shal be as 
mentioned in column 6 tkereof:— 


SCHEDULE 





l. 3, 3. 4. 





5.. &; 





Sr. Name of Gram No. and date of Name (s) of villagé(s} Total No. of members No. of members he- 








No. Sabha. notification, corstituting Sabha of the Executive longing to. Scheduled 
Ares, Committee includ- castes, , > 
lng Sarpanch. ‘ 
i's za z t E 
ae o% of ko 
* tig + 
55. ballon Khurd, EP-P-9-60/361, Falon Khurd. 5 BEE 
dated Septem- 
ber, 20, 1960. . úi 





5. The jurisdiction of the newzy con- 
stituted Gram Panchayat was confired to 
village Lallon Khurd only. The Executive 
Committee of this Gram Sabha was to con- 
sist of five members out of which ore- was 
to be a member of the scheduled castes. It 
would be worthwhile to mention here that 
this notification related to tehsil Sirhind of 
Patiala district, It has been explained in the 
return filed on behalf of respondent No, 2 
that the Development Department over-look- 
ed the fact that the entire sub tehsil Amloh, 
which was formerly part of tehsil Sirhimd, had 
been transferred to tehsil Nabha. 


6. The grievance of the petitioners 
is that Lallon Khurd is a common name and 
since the name of Gram Panchayat Lallon 
Khurd was not included in the notification 
relating to the Gram Sabhas of tehsil Nabha. 
they remained under the impression that the 
elections to this Gram Sabha would be held 
on some later date. Though it is admitted 
that the election programme for holding elec- 
tions to this Gram Sabha was in fact issued 
by the Deputy Commissioner, Patiala, on or 





about June 15, 1972, yet this programme was 
not given any publicity. It is further argu- 
ed on their behalf that unless and until a 
i notification envisaged by Sections 4 
and 5 of the Act is issued regarding a Gram 
Sabha with reference to the tehsil in which it 
is situate, the Gram Sabha cannot be deem- 
ed ta have been properly constituted. Con- 
sequently, the election of respondents Nos, 5 
to 1G as the members of its Executive Com- 
mittee stands. vitiated, i 


7° On behalf of the respondents, it 
is submitted that Gram Sabha, Lallon Khurd; 
was in fact constituted on September 20; 
1960. It being a bedy-corporate continued 
in existence unless it had been abolished 
by operation of law. Further, the area of 
village Dewa Gandhuan was excluded from 
the area of this Gram Sabha vide notification 
dated May 30, 1972, published in the Gov- 
ernment Gazette on June 3, 1972. There- 
after, another notificatiam was issued under 
which the total’ number of the members: af 
the Executive Committee was fixed at 5 im- 
cluding one member belonging to the: sche- 
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duled castes. The learned counsel for the 
State has urged that for fixing the number 
of members of the Executive Committee the 
State Government was not called upon to 
issue a notification and that this purpose 
could be achieved by a mere executive deci- 
sion. ‘The notification dated June 2, 1972, 
was issued out of abundant caution and merely 
because the name of tehsi] Sirhind crept into 
the two notifications issued in the year 1972 
the election does not stand vitiated because 
this mistake can at best be said to amount 
to an irregularity, The electorate of Gram 
Sabha, Lallon Khurd, were given sufficient 
notice of the impending elections when the 
Deputy Commissioner issued the election pro- 
gramme, 
' In order to appreciate the rival 
contentions, it becomes necessary to notice 
the relevant statutory provisions. Section 3 
(g) of the Act defines ‘Gram Panchayat to 
mean “the Panchayat constituted under Sec- 
tion 6” of the Act. Sections 4 and 5 relate 
to demarcation of Sabha areas and establish- 
ment and constitution of a Gram Sabha. They 
read as wnder:— 

“4. Demarcation of Sabha areas: 

“(1) Government may, by notification, 
declare any village or group of contiguous 
villages with a population of not less than 
five hundred to constitute one or more Sabha 
areas: 

Provided that, neither ‘the whole nor any 


part of— 

(a) a Notified Area under Section 241 
of the Punjab Municipal Act, 1911; or 

{bì a Cantonment; or 

(c) a Municipality of any class, 
shall be included in a Sabha area 
the majority of voters in 

Area or Municipality of 
Third Class desire the establishment 
ef a Gram Sabha in which case the assets 
and liabilities, if any, of the Notified Area 
Committee or the Municipal Committee, as 
the case may be, shall vest in the Gram Sabha 
thereafter established, and the Notified Area 
Committee or the Municipal Committee shall 
cease to exist: 

Provided further that the Government 
may in any particular case, relax the limit of 
five hundred. 

(2) Government may, by notification, 
include any area in or exclude any area from 
the Sabha area, 

3) If the whole of the Sabha area is 
included in a municipality, Cantonment, or 
Notified Area under Section 241 of e 
Punjab Municipal Act, 1911, the Sabha shall 
cease to exist and its assets and liabilities 
TA be disposed of in the manner prescrib- 
ed. 

5. Establishment and Constitution of 
Gram Sabha: 

H Government may, by notification, 
establish a Gram Sabha by name in every 
Sabha area. 

(2) Every Gram Sabha shall, by the 
name notified under- sub-section {1),.be a 
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body corporate having : perpetual succession 
and a common seal, and, subject to any 
restriction. by or under this Act, or any other 
law, shal] have power to acquire, hold, ad- 
minister and transfer property, movable or 
immovable, and to enter into contracts, and 
shall by the said name sue or be sued and 
do all such things as are necessary for which 
it is constituted. ` 

(3) Every person who, for the time being, 
is entered as a voter on the electoral roll of 
the State Legislative Assembly for the time 
being in force, and pertaining to the Sabha 
area, shall be a member of the Sabha of that 
Sabha area.” 


Section 6 lays down that every Sabha 
shall in the prescribed manner elect from 
its members an executive Committee which 
shall be styled as Gram Panchayat consist- 
ing of not less than five and not more than 
eleven members. Provision has also been 
made for the election or co-option ofa woman 
Panch and for the election of Panches be- 
longing to the scheduled castes. Chapter II-A 
of the Act relates to disputes regarding elec- 
tions. Section 13-B Jays down that no 
election of Panch or Sarpanch shall be called 
in question except by an election petition 
presented ‘in accordance with the provi- 
sions of this Chapter. It is followed by 
other statutory provisions regarding the 
presentation of petitions, contents of the 
petitions, the procedure before the pre- 
scribed authority and the powers of the pre- 
scribed authority. Section 13-O is of some 
importance inasmuch as it lays down the 
grounds for setting aside elections. The 
material portion of this Section reads as 
under:— 

“13-0. Grounds for setting aside elec- 


ons: 
_ (1) If the prescribed authority is of the 
opinion-— 
x x x x 


x x x 

(d) that the result of the election in so 
far as it concerns the elected person, has 
been materially affected— 

(i) by the improper acceptance of any 
nomination; or 

(ii) by the improper reception, refusal 
or rejection of any vote or the reception of 
any vote which is void; or 

(iii) by any non-compliance with the pro- 
visions of this Act or of any rules made under 
this Act; 
the prescribed authority shall set aside the 
election of the elected person.” 

9. A perusal of the aforementioned 
provisions shows that the Government has 
to issue a notification for declaring a village 
or a group of contiguous villages with a 
population of not less than 500 to ‘constitute 
a Sabha area. A Gram Sabha has to be es- 
tablished by name. There is no provision 
which makes it obligatory for the State Gov- 
ernment to issue a notification for prescrib- 
ing the number of members of the Executive 
Committee of a Gram Sabha. Last of all, 
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the election of a candidate can be set aside 
on the ground of non-compliance with statu- 
tory provisions only if such non-complance 
materially affects the result of the election. 
10. In the instant case, the Gram 
Sabha as originally constituted consisted of 
two villages, namely, Lallon Khurd and Dewa 
_Gandhuan, The subsequent notification by 
which Dewa Gandhuan was taken out of the 
jurisdiction of this Gram Sabha makes a re- 
ference to tehsil Sirhind. Similarly, the later 
notification which prescribes the number of 
members of the Executive Committee cf this 
Gram Sabha also makes a reference to this 
tehsil. The explanation given -by thə ad- 
ministrative department is that it escaped 
their notice that sub-tehsil Amloh had been 
transferred from tehsil Sirhind to tehsil Nabha. 
In these circumstances, it has to be determin- 
ed whether the wrong description of the sub- 
tehsil in which the Gram Sabha is situa-e de- 
stroys the effect of notifications issued under 
Sections 4 and 5 of the Act or not, 


11. After giving a careful considera- 
ition to the entire question, I am of the view 
that this plea raised on behalf of the peti- 
tioners deserves to be nagatived. In the first 
place, people who resided in the area of erst- 
while Gram Sabha, Lallon Khurd, were 
expected to know that their sub-tehsil had 
been transferred from tehsil Sirhind to tehsil 
Nabha. Secondly, in the notification dated 
June 2, 1972, published in the Goverrment 
Gazette on June 5, 1972, it has been ex- 
pressly mentioned in column No, 3 thaz this 
Gram Sabha had been constituted by an ear- 
ilier notification issued on September 20, 1960. 
A. reference to that notification could 2asily 
have brought to the knowledge of all con- 
‘cerned that the earlier Gram Sabha Lallon 
Khurd, which was then situate within sub- 
tehsil Amloh, was being made the subject- 
matter of the fresh notification. These con- 
siderations apart, the electorate residicg in 
the area of a Gram Sabha have a statutory 
right to be informed of the impending. elec- 
tions by an election programme. If such a 
programme is issued in accordance with the 
rules on the subject, no constituent of a 
Gram Sabha can raise an objection thet he 
did not have adequate notice of the electicns to 
[be held. It is not disputed that in this case, 
ithe election programme was in fact issued. 
|According to the information supplied by the 
learned Deputy Advocate General, Punjab, 
Nominations were to be filed on June 21, 
1972. They were to be scrutinised on the 
same day and the voting, if necessary, was 
to be held on June 22, 1972. The allegation 
that this programme was not given wide 
publicity has been controverted on bzhalf 
of the respondents and the petitioner apart 
from making a bald assertion on this point 
did not pursue the matter any further. Don- 
seouently, it must be held that the peti- 
tioners had adequate advance knowledge 
about the date of the elections and the =lec- 
tion of respondents Nos. 5 to 10 cannet be 
-set aside on this ground, The mistaken des- 
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process involving a lot of expense. 
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cription of the tehsil in which this Gram 
Sabha was situate was under these circum- 
stances not a material consideration for judg- 
ing the validity or invalidity of the elections. 

12. An election is a time-consuming 
If it is 
established that the voters have been able 
to make their choice in a free manner, the 
elections should not be set aside on 
mere technicalities. A Court of law charged 
with the duty of determining the validity of 
an election must lean in favour of the will of 
the people. This principle is firmly establish- 
ed in our system of laws relating to elections. 
Sec. 100 of the Representation of the People 
Act, 1951, also provides that the elec- 
tion af the returned candidate can be de- 
clared void on account of any non-compliance 
with the provisions of the Constitution or 
of the Act or the rules framed thereunder 
only if such non-compliance with the statu- 
tory provisions has materially affected the 
result of the election. This provision came 
for consideration by the Supreme Court of 
India in Mahadeo v. Babu Udai Partap Singh 
AIR 1966 SC 824. Speaking for the Court, 
P. B. Gajendragadkar, the learned Chief Jus- 
tice, observed as under:— 

“Therefore, we are left with only one 
irregularity, and that has been introduced by 
the misprinting of the name of respondent 
No. 1 on the ballot papers; and this irregu- 
larity can legitimately be treated as falling 
under Section 100 (1) (d) (iv) of the Act. 
Misprinting of the name of respondent No. 1 
on the ballot papers amounts to non-com- 
pliance with Rule 22 of the Rules; but the 
proof of such non-compliance does not neces- 
sarily or automatically rendered the election 
of the appellant void. To make the said 
election void, respondent No. 1 has to prove 
the non-compliance in question, and its mate- . 
rial effect on the election. This latter fact 
he has failed to prove, and so, his challenge 
to the validity of the appellant’s election can- 
not be sustained.” 

13. In Paokai Haokip v, Rishan 
AIR 1969 SC 663, it was observed 
that burden lay upon the election petitioner 
to show affirmatively that the result of the 
election has been materially affected. 


14. Section 18-O of the Act has been 
framed on the lines of Section 100 of the 
Representation of the People Act, 1951. An 
election-petitioner, who challenges the elec- 
tion of the members of a Gram Sabha, has 
not only to prove that some provision of the 
Act or the Rules framed under it 
had not been complied with in the course of 
elections, but also to show affirmatively that 
such non-compliance has materially affected 
the result of the election in so far as it con- 
cerns the elected persons. In the instant case, 
no material has been brought on récord by 
the petitioners to show that but for this mis- 
taken description of the tehsi] the result of 
the election would have been different. 

15. In Balwant Singh’s case 1973 
Cur LJ 288 (supra), the-relevant notification 
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was not brought to the notice of my learned 
brother C. G. Suri, J. and it was taken for 
granted that notifications under Secs. 4 and 
5 of the Act constituting the Gram Sabha 
by name had not been issued. 


16. For the reasons mentioned above, 
I hold that the Gram Sabha, Lallon Khurd, 
had been properly constituted and respon- 
dents Nos. 5 to 10 had been validly elected 
as the members of its Executive Committee. 
The petition deserves to fail and I order ac- 
cordingly, In the circumstances, however, 
there shall be no order as to costs. 


R. S. NARULA, C. J.:— I agree. 


PREM CHAND JAIN J.:— I also agree. 
Order accordingly. 
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D. S. TEWATIA AND PRITAM 
SINGH PATTAR J]. 
The Haryana Co-operative Sugar Mills 
Ltd., Rohtak Appellant v. Joint Hindu Family 


Firm Styled as M/s- Gupta Drum Supply 
Company, Respondent, 
First Appeal No. 100 of 1966, D/- 


12-9-1975*. 


(A) Civil P. C. (1908), Order 2, Rule -2 
— Bar under — Distinct causes of action — 
Cause of action for second suit arising during 
pendency of first — Second suit is not barred, 


Rule 2 of Order 2 is based on the prin- 
ciple that the defendant should not be twice 
vexed for one and the same cause. If the 

laintiff omits any portion of the claim which 
he is entitled to make or any of the remedies 
which he is entitled to claim in respect of a 
cause of action for the suit, he shall not there- 
after sue for the portion of the claim or for 
the remedy so omitted. However, this rule 
does not preclude a second suit based on a 
distinct and separate cause of action. If the 
right to relief in respect of which further 
suit is brought did not exist at the date of 
the former suit then this rule does not apply. 
This rule also does not operate as bar when 
a subsequent suit is based on a cause of ac- 
tion different from that on which the first 
suit was based, It is well-settled law that 
the correct test in cases falling under order 
2, Rule 2, is whether the claim in the new 
suit is in fact founded upon a cause of action 
distinct from that which was the foundation 
for the former suite The cause of action 
means every fact which will be necessary for 
the plaintiff to prove if traversed in order 
to support his right to the judgment. If the 
evidence to support the two claims is diffe- 
rent then the causes of action are also diffe- 
rent. The causes of action in the two suits 
may be considered to be the same if in sub- 


“(Against decree of R. L. Lamba, Sub J, Ist 
Class, Sonepat D/- 22-1-1966). 


AT/BT/A252/76/MVJ 


Haryana Co-op, Sugar Mills v. G. D. 


Supply Co. (Pattar J.) [Prs. 1-2] P. & H. 117 


stance they are identical, (Case law discuss- 
i (Para 7) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1059 = (1970) 3 SCR 319 8 
a ial SC 188 = (1966) aup. SCR 
, 2 

AIR 1966 SC 275 = (1967) 1 SCJ 304 19 
a All 590 = 1965 All Lj 221 


7 
AIR 1962 SC 366 = (1962) 1 SCR 653 18 
AIR 1960 Pat 111 20 
ILR (1955) Punj 395 7 
AIR 1949 PC 78 = 75 Ind App 121 7 
AIR 1988 PC 67 = 65 Ind App 66 20 
AIR 1981 PC 929 = 1981 All LI 797 7 
AIR 1922 PC 23 = 49 Ind App 9 7 


H. L. Sarin, with M. L, Sarin, for Appel- 
lant; G. C. Mittal with S. P. Jain and Arun 
Jain, for Respondent. 

PRITAM SINGH PATTAR J.:— By this 
judgment the following two regular first 
appeals, which are directed against the judg- 
ment dated January 22, 1966, of Sub Judge 
Ist Class, Sonepat, will be decided:— 

l. R. F. A. No. 100/1966 Haryana Co- 
operative Sugar Mills Ltd., Rohtak v. Joint 
Hindu Family Firm (styled as Messrs Gupta 
Drum Supply Company.) 

2. R. F. A. No. 171 of 1966 — Joint 
Hindu Family styled as Messrs Gupta Drum 
Supply Company v. The Haryana Co-opera- 
tive Sugar Mills Ltd., Rohtak. 


2, The facts of this case are that the 
plaintiff-respondent, the Joint Hindu Family 
styled as Messrs Gupta Drum Supply Com- 
pany carries on business in New Mandi, 
Rohtak. The defendant-appellant, The Har- 
yana Co- perattve Sugar Mills Ltd. Rohtak, 
is a limited Co-operative Society carrying on 
the business of manufacturing sugar and 
molasses at Rohtak. The defendant invited 
tenders for the purchase of molasses to be 
produced by it during the crushing season 
1962-63 in its Mills, by means of advertise- 
ments in several newspapers and one such ad- 
vertisement was published in the Daily Tribune 
dated November 2, 1962. The last date fixed 
for the receipt of such tenders was November 
10, 1962. The plaintiff-firm submitted its 
tender to purchase the whole quantity of 
molasses prepared by the delendant during 
the aforesaid season at the rate of 65 N. P. 
per maund. The defendant accepted this 
offer on November 10, 1962 and informed 
the plaintiff of the said acceptance vide their 
letter dated November 12, 1962. The plaintiff 
was also required to deposit Rs. 15,000/- 
with the defendant as security for due per- 
formance of the said contract. The molasses 
were to be delivered to the plaintiff as and 
when -they were ready and were to be finally 
cleared by the plaintiff by October 15, 1963. 
In accordance with this letter of acceptance, 
the plaintiff deposited Rs. 15,000/- on Nov- 
ember 12, 1962, as security, The defendant- 
mil} started working on or about November 
80, 1962, and by December 17. 1962, it 


‘produced 8966 quintals of molasses. The 
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plaintiff demanded delivery of this quantity 
of molasses, but the defendant delayed and 
neglected to deliver the same. The plaintiff 
brought suit for a decree on December 18, 
1962, for the delivery of 10,000 maunds of 
molasses or any other n shown by the 
defendant to have been produced upto that 
date on payment of 65 N. P, Per maund and 
in the alternative a decree for Rs. 8,000/- as 
damages was claimed against the defendant 
for non-delivery of the molasses. The relief 
for specific performance was declined and 
decree for recovery of Rs. 8,000/- as dama- 
ges was passed in favour of the plaintiff-Joint 
Hindu Family Firm against the defendant- 
mill, vide Exhibit P. 9, which is a copy of 
the judgment dated August 13, 1963. It ap- 
pears that the market price of the molasses 
rose and the defendant-mill during the pen- 
dency of the above-mentioned civil suit re- 
pudiated the contract by its letter dated 
December 20, 1962, alleging that the ac- 
ceptance was not legal and ‘was not maana 
on it. It is alleged that the defendant-mi 

entered into a contract with Messrs Haryana 
Shira Supply Company, Rohtak, and sold all 
the molasses at the rate of Rs. 2.55 per maund 
to that company. The total -quantity of 
molasses prepared by the defendant from 
December 19, 1962, till October 15, 1968, 
was estimated to be 70,000 maunds. The 
plaintiff has assessed the damages caused 
to it amounting to Rs. 1,88,000/- at the rate 
of Rs. 1.90 per maund for the non-delivery 
of 70,000 maunds of molasses. 
also claimed refund of the security of Rupees 
15,000/-. Claim was also made for the re- 
‘covery of Rs, 7,000/- as interest at the rate 
of 9 per cent on the deposit amount of Rupees 
15,060/- as also on the amount of damages 
from October 15, 1968, till the date of} the 
suit. It was prayed that a decree for the 
recovery of Rs. 1,55,000/- be passed in 
favour of the plaintiff against the defendant. 


3. The suit was contested by the 
defendant on various grounds. It was plead- 
ed that the plaint did not disclose any cause 
of action, that this suit is barred by Order 2, 
Rule 2, Civil Procedure Code, -and that the 
plaintiff is not entitled to get any interest. It 
was denied that the plaintiff is a Joint Hindu 
Family Firm and Chattar Sain and Phu! Chand 
were its Managers. The defendant maintain- 
ed that the tender of the plaintiff-firm was 
accepted subject to its depositing the security 
amount of Rs, 15,000/- and also executing an 
agreement by November 17, 1962. The de- 
posit of the security money by the plaintiff was 
admitted but since the plaintiff failed to ex- 
ecute the agreement, which was a condition 
precedent, therefore, there was no valid con- 
tract. The conditional acceptance of the 
Genera] Manager was subject to the approval 
of the Board of Directors, and since this 
agreement was not approved by the Board 
of Directors, therefore, there is no valid con- 


tract. All other allegations made in the plaint 
were denied. | 
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4. On these pleadings of the parties, 
the following issues were framed by the Sub- 
ordinate Judge:— 

_ (1) Whether the plaintiff-firm is Joint 
Hindu Family firm with Messrs Phul Chand 
and Chattar Sain as its Managers? : 

_ (2) If so, whether the plaintiff-firm re- 
quis registration under the Indian Partner- 
ship Act? 

(3) Whether the defendant entered iuto 
a contract with plaintiff-firm for the sale ot 
molasses produced in the mills during the 
crushing season 1962-68? 

(4) Whether the decision given in the 
previous suit operates. as res judicata? If so, 
on what matters? 


(5) Whether the suit is barred under 
Order 2, Rule 2, Civil Procedure Code? . 

(6) To what damages, if any, is the 
plaintiff entitled? 

(7) Whether the plaintiff is entitled to 
claim any.interest? If so, how much? 

(8) Relief. 
_ > The learned Sub-Judge decided 
issue No, 1 in favour of the plaintiff while 
issue No, 7 was decided against the plaintiff 
Issue No. 2 was decided against the defen- 
dant. It was held that there was a valid 
contract between the parties for the purchase 
and sale of molasses and that the decision 
on this point in the previous suit operated as 
res judicata and issues Nos. 3 and 4 were 
decided areordmil 7 in favour of the plaintiff. 
The suit was held to be not barred by Order 
2, Rule 2, and issue No. 5 was decided against 
the defendant. On issue No. 6 it was held 
that the plaintiff was entitled tọ recover 
Rs. 1,48,000/- by way of damages. As a 
result, decree for Rs. 1,48,000/- was passed 
in favour of the plaintiff-firm against the 
defendant-mill. Feeling aggrieved, the de- 
fendant-Haryana Co-operative Sugar Mills 
Ltd., filed Regular First Appeal No. 100 of 
1966, alleging that the decision of the trial 
Court is wrong and incorrect and it may be 
set aside and the suit of the plaintiff may be 
dismissed. The plaintiff-Joint Hindu Family 
Firm filed Regular First Appeal, No. 171 of 
1966, alleging that the decision of the trial 
Court disallowing its claim for Rs. 7,000/- 
as interest is wrong and incorrect and thata 
decree for Rs. 7,000/- as the amount of in- 


terest may also be passed in its favour against 
the defendant, 


6. Mr. M. L. Sarin, the learned 
counsel, for the appellant, contested the de- 
cision of the tria] Court on issues Nos. 5 
and 6 only. Order 2, Rule 2 of the Code 
of Civil Procedure, reads as follows:— 


“(1) Every suit shall include the whole 
of the claim which the plaintiff is entitled to 
make in respect of the cause of action; but 
a plaintiff may relinquish any portion of his 
claim in order to bring the suit within the 
jurisdiction of any Court. 

(2) Where a plaintiff omits to sue in 
respect of, or intentionally relinquishes, any 
portion of his claim, he shall not afterwards 
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sue in respect of the portion so omitted or 
relinquished. 

(3) A person entitled to more than one 
relief in respect of the same cause of action 
may sue for all or any of such reliefs, but if 
he omits, except with the leave of the Court, 
to sue for all such reliefs, he shall not after- 
wards sue for any reliefs so omitted, 


Explanation:——- For the purpose of this 
rule an obligation and a collateral security 
for its performance and successive claims 
arising under the same obligation shall 
deemed respectively to constitute but one 
cause of action.” 


T: Rule 2 of Order 2 of the Code 
of Civil Procedure is based on the principle 
that the defendant should not be twice 
vexed for one and the same cause. HE the 

laintiff omits any portion of the claim which 
e is entitled to make or any of the remedies 
which he is entitled to claim in respect of 
a cause of action for the suit, he shall not 
thereafter sue for the portion of the claim 
or for the remedy so omitted. However, this 
rule does not preclude a second suit based on 
a distinct and separate cause of action. H 
the right to relief in respect of which further 
suit is brought did not exist at the date of 
the former suit then this rule does not ap- 
ply. This rule also does not operate as bar 
when a subsequent suit is based on a cause 
of action different from that on which the 
first suit was based. It is well-settled law 
that the correct test in cases falling under 
Order 2, Rule 2, of the Code of Civil Pro- 
cedure is whether the claim in the new suit 
is in fact founded upon a cause of action dis- 
tinct from that which was the foundation for 
the former suit. The cause of action means 
every fact which will be necessary for the 
plaintiff to prove if traversed in order to sup- 
port his right to the judgment. If the evidence 
to support the two claims is different then the 
causes of action are also different. § The 
causes of action in the two suits may be con- 
sidered to be the same if in substance they 
are identical, vide Mohammad Khalil Khan 
v. Mahbub Ali Mian AIR 1949 PC 78, 
Mohammad Hafiz v. Mirza Muhammad 
Zakariya, AIR 1922 PC 28, and Bakhshi v. 
Dasaunda Singh ILR (1955) Punj 395. Simi- 
lar was the law laid down in Zila Parishad 
v. Smt. Shanti Devi AIR 1965 All 590 (FB). 
In Naba Kumar Hazara v, Radhashyam 
Mahish, ATR 1931 PC 229, it was held as 
under:— 

“The relief for rent and profits which 
could have been prayed for in a previous suit 
for conveyance of properties and arising out 
of the same cause of action cannot be pray- 
ed for in a subsequent suit.” 

8. In Sidramappa v. Rajashetty AIR 
1970 SC 1059, it was held as under:— 


“The requirement of Order 2, Rule 2, 
(Civil Procedure Code) is that every suit 
should include the whole of the claim which 
the plaintiff is entitled to make in respect 
of a cause of action. ‘Cause of action’ means 
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the ‘cause of action for which the suit was 
brought’, Cause of action is a cause of ar- 
tion which gives occasion for and forms the 
foundation of the suit. If that caus= of ac- 
tion enables a person to ask fora larger and 
wider relief than that to which he Hmits 
his claim, he cannot afterwards seek to re- 
cover the balance by independent proceed- 
ings. 

Where the cause of action on the basis 
of which the previous suit was brought does 
not form the foundation of the subsequent 
suit and in the earlier suit the plaintiff could 
not have claimed the relief which he sought 
in the subsequent suit, the plaintiffs sub- 
se ery suit is not barred by Order 32, 
Rule 2.” 


9. Having stated the law I proceed 
to discuss the facts of this case. Exhibit 
D.I is the advertisement dated November 2, 
1962, issued by the defendant-appellant 
Mills inviting tenders for the sale of molasses 
to be produced by it during the sugar crush- 
ing season 1962-63, and it reads as follows:-— 

“Tenders are invited for the sale of 
molasses to be produced by the Mills during 
the season 1962-68. The factory expects to 
produce 1.4 lac maunds of molasses. 

Tenders should indicate the rate, quanti- 
ty and the probable time to be taken in clear 
ing the stock. The last date for the receipt 
of tender is 10th November, 1962.” 


10. Exhibit P. 2 is a copy of the 
letter dated November 10, 1962, written by 
the plaintiff to the defendant-appellant in- 
forming them that they had accepted their 
offer of purchase of molasses at 65 N. P. 
per maund for the entire quantity to be pro- 
duced during the crushing season 1962-63. 
It was further stated in Exhibit P-2 that they 
shall remove all the stocks upto October 15, 
1968, and they will deposit Rs. 15,000/- as 
security and the balance amount wil] be paid 
in monthly instalments. This offer of the 

laintiff was accepted by the defendant-appel- 

nt vide their letter dated November 12, 
1962, (this acceptance letter was also wrongl 
markod as Exhibit D.1), and it reads as fol- 
OWS:— 


“Please refer to your quotation dated the 
10th November, 1962, at the purchase of 
molasses, We are pleased to inform you 
that we have accepted your offer of pur~ 
chase of molasses at 65 NP per maund for 

entire quantity to be produced during 
the ensuing crushing season 1962-68. You 
are requested to pay immediately on receipt 
of this letter a sum of Rs. 15.900/- as secu- 
rity and attend for the execution of the for- 
ae ee latest by the 17th November, 


11. It is admitted that no formal 
agreement containing the terms and condi- 
tions of the contract between the parties re- 
garding the purchase of molasses was executed 
in this case, In the previous suit between the 
parties, it. was held by the trial Court that 
these three documents, namely, advertisement 
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Exhibit D.1 dated November 2, 1962, the 
letter Exhibit P.2 dated November 10, 1962, 
by the plaintiff conveying its offer to pur- 
Ae molasses and Exhibit D.1 dated Nov- 
ember 12, 1962, acceptance of the offer, 
constituted the contract between the parties, 
and the copy of that judgment dated August 
18, 1968, is Exhibit P.9. This decision was 
confirmed by the District Judge in his judg- 
ment, copy whereof is Exhibit P.10. A Re- 
lar Second Appeal No. 583 of 1964 was 
iled against the judgment of the District 
{udge in this Court, which was dismissed in 
imine on May 22, 1964, vide Exhibit P.11. 
It is admitted that the decision on this point 
in the previous suit operates as res judicata. 
12. Exhibit P.6 is the copy of the 
plaint dated December 18, 1962 of the pre- 
vious suit filed by the Joint Hindu Family 
plaintiff-respondent, against the appellant, the 
Haryana Co-operative Sugar Mills Ltd, It 
was alleged in the plaint that the molasses for 
the sugar-cane crushing season 1962-63 were 
to be delivered to the plaintiff by the defen- 
dant as and when they were ready and that 
the defendant-mills started wo ng on or 
about November 80, 1962, and began to 
produce molasses which were to be delivered 
to it. It was the case of the plaintiff in that 
suit that as the Mills had started working, 
the plaintiff entered into contracts with other 
persons for supplying molasses to them and 
they pressed for delivery and the plaintiff 
made oral requests to the defendant for de- 


livery of about 10,000 maunds of molasses 
which they had manufactured after Novem- 


ber 30, 1962, but they delayed the delivery. 
The plaintiff then sent a telegram on Decem- 
ber 5, 1962, and a registered letter on Decem- 
ber 6, 1962, and again a telegram on Decem- 
ber 16, 1962, was also sent requesting them 
to deliver the ready molasses. No reply to 
the notice and the telegrams was received by 
the plaintiff. Chattar Sain plaintiff went to 
the premises of the defendant on December 
17, 1962, to take delivery, but the same was 
not given to him. The plaintiff then filed 
the previous suit on December 18, 1962, 
wherein it was prayed that a decree for the 
delivery of 10,000/- maunds of ready molas- 
ses or any other quantity shown by the de- 
fendant to have been produced by them 
upto that date on payment of Re. 0.65 N. P. 
per maund may be peer, and in the al- 
ternative it was prayed that decree for Rupees 
8,000/- as damages may be passed for non- 
delivery of molasses by December 17, 1962. 


13. Exhibit P.7 is the copy of the 
written statement filed by the defendant in 
that suit, wherein it was alleged that after 
the acceptance of the offer of the plaintiff a 
deposit of Rs. 15,000/- as security was made 
on November 12, 1962, but no formal agree- 
ment was executed by the plaintiff by Nov- 
ember 17, 1962, and therefore there was no 
concluded contract between the parties and 
the question of its performance by them did 
not arise. It was further pleaded that the 
Board of Directors of the Mills did not accept 
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the offer of the plaintiff and the contract 
was repudiated and the necessary intimation 
was sent to the plaintiff vide their letter 
dated December 20, 1962. The Senior Sub- 
Judge, Rohtak, who tried that suit, in his 
judgment dated August 13, 1963, copy 
whereof is Exhibit P.9, held that the plaintiff 
was not entitled to decree for specific per- 
formance for the delivery of 10,000 maunds 
of molasses alleged to have been manutac- 
tured by the defendant till December 18, 
1962, the date of filing of the suit, but he 
passed decree for Rs. 8,000/- with costs as 
damages against the defendant-Mills. An ap- 
peal against this decree filed by the defen- 

ant-Mills was dismissed by the District 
Judge and regular second appeal ace that 
judgment was also dismissed in limine by 
this Court on May 22, 1964, vide Exhibits 
P.10 and P.11, respectively. It is thus clear 
that the cause of action in that suit was non- 
delivery of the molasses, which the defendant 
had manufactured upto December 18, 1962 
and the relief claimed was a decree for the 
delivery of 10,000 maunds of molasses and 
in the alternative decree for Rs. 8,000/- as 
damages was claimed. It appears that the 
defendant did not intend to perform the 
contract because the price of the molasses had 
risen after the acceptance of the offer of the 
plainiiff and for that reason they did not 
send any reply to the plaintiff of the letter 
written by it on December 6, 1962,, and the 
telegrams sent on December 5, 1962, and 
December 16, 1962, Admittedly, the defen- 
dant had not repudiated the contract till 
December 18, 1962, when the previous suit 
was diled by the plaintiff, and consequently 
the cay had no cause of action to file 
suit for damages for the whole of contract on 
Do es 18, 1962, when the first suit was 

ed. 


14, In this respect the admissions 
made by Shri J. S. Sarohia D. W. 1, who is 
the General Manager of the defendant Mills, 
are very relevant, He stated that the con- 
tract regarding the purchase of the molasses 
was not complete because the agreement was 
not executed and for this reason the delivery 
of molasses was not made to the plaintiff. 
He admitted that he did not inform the 
plaintiff regarding the repudiation of the con- 
tract before December 20, 1962, when letter 
Exhibit D.10 was written to the plaintiff on 
that date. He deposed that the plaintiff did 
not contact him after the acceptance of the 
tender till December 20, 1962, and there was 
no occasion to repudiate the contract verbally 
before December 20, 1962. He admitted 
that a couple of days before December 20, 
1962, he received a telegram from the plain- 
tiff requiring him to make delivery of the 
molasses. According to him, the notice dated 
December 4, 1962, given by Shri Raghu Nath 
Sahai, Advocate, Rohtak, on behalf of the 
appellant was received in his office on De- 
cember 10, 1962, but he could not sav on 
what date thereafter it was put up before 
him. The copy of that notice is: Exhibit 
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P,21. He also admitted that molasses are 
ready for delivery generally 20. days after 
the Mills start in the season, 

15. The letter Exhibit D.10 dated 
December 20, 1962, written by this witness 
Shri J. S. Sarohia‘D. W. 1 to the plaintiff 
reads as follows:— 

“Subject:— Molasses for the year 1962- 


Dear Sir, 

With reference to our letter No. HMB/ 
$5-12257 dated 12th November, 1962, we 
have to inform you that since you failed to 
execute a formal agreement by the last date 
given to you. viz, the 17t: November, 1962, 
our acceptance of your tender does not hold 
good, We shall be within our right to make 
sale of molasses for the year 1962-63 to 


whomsoever we like. 
Yours faithfully 
Sd/ 


Tt is thus clear that the contract was repudiat- 
ed by the defendant-appellant for the first 
time by letter Exhibit D. 10 dated December 
20, 1962, and the cause of action to bring 
the present suit for damages for breach of 
the contract arose on December 20, 1962, 
and not before that. The plaintiff had three 
years’ period of limitation to file suit for 
damages and this suit was brought on Janu- 
ary 5, 1964, and is clearly within time. When 
the previous suit was filed on December 18, 
1962, at that time the plaintiff had no cause 
of action to bring the present suit for re- 
covery of damages for the breach of the con- 
tract. 


16. The above-mentioned facts reveal 
that the cause of action for the present suit 
is quite distinct and separate from the cause 
of action for the first suit. The right to claim 
the relief in the present suit did not arise 
on December 18, 1962, when the first suit 
was filed. The cause of action for this suit 
arose on December 20, 1962 (i, e. during 
the pendency of the first suit), when the 
defendant appellant repudiated the contract 
and refused to perform it vide letter Exhibit 
D.10. This suit is based upon a cause of ac- 
tion distinct from that, which was the founda- 
tion for the former suit. The evidence to pis 

ort the claims in both the suits is quite dif- 
erent. Therefore, for the reasons given above 
and the law laid down in the above mention- 
ed decisions, it is held that this suit is not 
barred by Order 2, Rule 2, of the Code 
of Civil Procedure. The decision of the 
lower Court on issue No. 5 is correct and the 
same is affirmed. 


17. It is undisputed that during the 
period from December 19, 1962, till the 
closing of the sugar-cane crushing season in 
October, 1968, the defendant-appellant manu- 
factured 70,000 maunds of molasses. The 
defendant had agreed to sell the molasses 
manufactured for that year to the plaintiff 
respondent at the rate of 65 paise per maund. 
After committing the breach of the contract 
with the plaintiff, the molasses manufactured 
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by the defendant-appellant during the crush- 
ing season 1962-63 was sold to a firm con- 
stituted by Som Nath P. W. 2 and others 
at the rate of Rs. 2.55P per maund. Accord- 
ing to him, the total quantity of molasses manu- 
factured during that year by the defendant 
and purchased by their firm was 8083 
maunds, vide bills Exhibits P. W. 2/1 to 

W. 2/4. This witness Som Nath 
P. W. 2 testified that they sold 
the molasses in the wholesale at the 
rate varying from Rs. 2.55 per maund to 
Rs. 2:87 per maund and that the price of 
molasses never fell below Rs. 2,55 Per 
maund. Thus, by selling the molasses to this 
witness Som Nath P. W. 2 and others, the 
defendant-appellant made a profit of Rs. 1.90 
per maund. The plaintiff is, therefore, en- 
titled to damages at the rate of Rs. 1.90 on 
70,000 maunds of molasses, which comes to 
Rs. 1,38,000/-. Besides this, the plaintiff is 
also entitled to get refund of the security 
amount of Rs. 15,000/-, which had been 
deposited with the defendant for due perform- 
ance of the contract. Since the breach of 
contract was committed by the defendant, 
therefore, the plaintiff is entitled to get that 
amount refunded to it. 


18. Shri M. L. Sarin, the learned 
counsel for the appellant, contended that the 
contract was repudiated by the appellant on 
December 20, 1962, arid, therefore, the plain- 
tiff is entitled to get damages according to 
the rate of molasses prevalent on that day 
and since there is no proof on the file that 
what was the market price of the molasses 
on the date of the breach, therefore, the suit 
of the plaintiff must be dismissed. In sup- 
port of this contention, he relied on Messrs. 
Murlidhar Chiranjila} v. M/s. Harishchandra 
Dwarkadas) AIR 1962 SC 366. The facts 
of this case were that a firm entered into a 
contract with another firm for sale of certain 
canvas at the rate of Re. 1/- per yard, and 
the delivery was to be made through railway 
receipt for Calcutta f, o. r. Kanpur. The 
costs of transport from Kanpur to Calcutta and 
the labour charges in that connection were 
to be borne by the plaintiff. It was also 
agreed that the railway receipt would be de- 
livered on August, 5, 1947. However, the 
abe receipt was not delivered on that day 
and the other party was informed that as 
booking from Kanpur to Calcutta was closed, 
the contract had become impossible of per- 
formance and consequently the contract was 
cancelled and the advance amount which had 
been received was returned. On these facts 
it was held that the rate of goods in Kanpur 
and not in Calcutta in or about the date of 
breach would determine the quantum of 
damages. This authority has no application 
to the facts of this case. In that case the 
railway receipt was to be delivered on 
August 5, 1947. In other words the whole 
of the quantity of the contracted goods was 
to be delivered on one day i. e. August 5, 
1947, and since the delivery was not made 
and the breach of the contract took place, 
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therefore, the rate of the goods at Kanpur 
was to determine the quantum of the dama- 
ges. In the instant case, the defendant-aupel- 
lant had agreed to supply the molasses manu- 
factured by it during the sugar-cane crushing 
season 1962-63 and the delivery was to be 
made as and when the molasses were t be 
ready. The mills of the appellant started 
working with effect from November 30, 1962, 
and the whole of the molasses manufactured 
was to be removed by the plaintiff on or 
before October 15, 1963. Therefore, in this 
case the price of the molasses on any parti- 
cular date when the contract was repudiated 
by the defendant would not determine the 
quantum of damages payable to the plaintiff. 
It may be observed that the whole quantity 
of the molasses which was to be manufactured 
by the defendant was sold by it to the firm 
of Som Nath P. W. & and others at the 
rate of Rs. 2.55 N. P. per maund i. e. at a 
profit of Rs. 1.90 per maund. Thus, there 
is no force in the contention of the learned 
counsel for the appellant and the sare is 
rejected. It is held that the plaintiff-respon- 
dent was rightly held to be entitled to Rupees 
1,48,000/- as damages including the sum of 
Rs, 15,000/- as security amount from the 
defendant-appellant. The decision of the 
lower Court on issue No. 6 is also correct 
and the same is affirmed. 
19.° In para No. 16 of the plaint, $Æ 
was pleaded that the plaintiff is entitled to 
interest at the market rate of 9 per cent per 
annum on the amount found due to it om the 
damages from October 15, 1968, till the 
date of the suit. But, this claim was res-rict- 
ed only to Rs. 7,000/- as interest, The de- 
fendant controverted this allegation ard it 
was pleaded that no interest on damages can 
be awarded. It is undisputed that there 
` was no agreement between the pas ta pay 
interest on the security amount of Rs. 15,C00/- 
deposited by the plaintiff with the defendant 
or to pay interest on the amount of damages. 
It was conceded by Shri G. C. Mittal, the 
learned counsel for the plaintiff-responent, 
that the plaintiff is not entitled to get in- 
terest on this amount for any period till the 
date of filing of the present suit in view of 
the law laid down in Union of India v. Watk- 
ins Mayor and Co., AIR 1966 SC 275 and 
supe Dass v. Rup Chand, AIR 1967 SC 
8. 


20. The learned counsel for the lain- 
tiff however, contended that the plaintiif is 
entitled to interest on the decretal amount from 
the date of decree till the date of realisation 
at the rate of 6 per cent per annum. In 
para No. 20 (b) of the plaint, it was pleaded 
that further interest on the amount decreed 
be ‘awarded till the realisation of the amount 
of the decree. In Bengal Nagpur Ratiway 
Co. Ltd. v. Ruttanjit Ramji AIR 1938 PC 67, 
it was held that according to proviso to See- 
tion 1 of the Interest Act, 18389, the Court 
of equity can exercise jurisdiction to sllow 
interest even on damages, This decision was 
followed in Bihar Agents Ltd. v. Unio2 of 
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India, AIR 1960 Pat III, wherein it was held 
that future interest on damages can be granted. 
It was asuit filed by Bihar Agents against 
Union of India for short delivery of goods 
booked in the railway. Similar view was 
taken in Vithaj Dass v. Rup Chand. AIR 1967 
SC 188, (Supra) wherein it was observed that 
Court can also award interest under the rule 
of equity. In view of the law laid down 
in these authorities, the plaintiff is awarded 
interest on the sum of Rs. 1,48,000/- at the 
rate of 6 per cent per annum from the date 
of decree of the trial Court till the date of 
the realisation of the amount, and issue No. 7 
is decided accordingly, The decision to the 
contrary of the lower Court on this issue is 
set aside. 
21. . For the reasons given above, if 
is held that there is no force in R. F. A. 
No. 100 of 1966 filed by Haryana Co-opera- 
tive Sugar Mills Ltd., Rohtak, and the same 
is dismissed. Regular First Appeal No, 171 
of 1966 filed by Joint Hindu Family styled. 
as Messrs. Gupta Drum Supply Company 
ig accepted and the appellant-plamntifi is 
granted imterest at the rate of 6 per cent 
er annum on the decretal amount from the 
ate of decree of the trial Court tilf the date 
of realisation of this amount. In view of the 
point of law involved, there will be mo order 
as to costs in both the appeals. 
Order accordingly. 
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Hardatt Singh, Petitioner v. The Block. 
Development and Panchayat Officer, and 
others, Respondents, 
ge Writ No. 3274 of 1975, D/- 25-8- 
(A) Punjab Gram Panchayat Act (4 of 
1953), Section 9 (2) Second Proviso (as amend- 
ed in Haryana) — Meeting for motion of 
no-confidence against Sarpanch — Previous 
permission of Director — Necessity. 

A vote of no-confidence was passed 
against the Sarpanch in a meeting after 
previous permission of the Director. That re- 
solution was however annulled by the High 


-Court in a writ petition only on ground that 


the meeting was presided over by one of the 
panchas and not by the Block Development 
and Panchayat Officer or any other officer 
authorised by him. Fresh meeting was there- 
after convened by the Block Development 
and Panchayat Officer and again the vote 
of no-confidence was passed. On questioning 
the validity and legality of the second meet- 
ing on ground of want of Director’s permis- 
sion. i 

Held that the first meeting not being 
strictly in conformity with the statutory re- 
quirements of the Act and the Rules, it was 
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no meeting in the eye of law, and the resolu- 
tion was not at all considered by the Pan- 
chas. Previous permission which was obtain- 
ed for that meeting would lapse only if and 
after no-confidence motion was considered 
in a legally held meeting either passing or 
defeating the motion, ‘There was therefore 
no necessity of separate permission for hold- 
ing the second meeting. The resolution of 
no-confidence passed in the second meetin 

was therefore not invalid. (Para 3 

(B) Punjab Gram Panchayat Act (4 of 
1953) (As applied to Haryana), Section 9 (2) 
Proviso — Word “constituted” — Meaning 
of — Village Panchayat originally constituted 
of 7 members —— Death of two — Remaining 
Ə passing a resolution of no-confidence against 
Sarpanch — Panchayat held was constituted 
properly and mere fact thag two of its mem- 
bers died would not render the constitution 
of Panchayat illegal. 1974 Pun LJ 122 Ap- 
proved. {Para 4) 

(C) Punjab Gram Panchayat Act (4 of 
1953) (As applied to Haryana), S. 9 (2) — 
Haryana Gram Panchayat Election Rules 
(1971), Rr. 38, 39 (6) — No-confidence motion 
against Sarpanch — Manner of voting should 
be by secret-ballot and not by show of hands 
— Petitioner participating in meeting — Plea 
of estoppel if available — (Evidence Act 
(1872), Section 115). 

In the matter of no-confidence motion 
against a Sarpanch of a Gram Panchayat, the 
difference between voting openly by show of 
hands and voting by secret ballot is of great 
significance. It is not unknown that certain 
persons are not able to exercise their right 
of franchise freely if they have to vote for 
or against a resolution of this type openly in 
the presence of the Sarpanch and the oppos- 
ing parties, and so the voting is freer and 
fairer if it is by a genuine secret-ballot. 1974 
Pun LJ 365 Foll (Para 5) 

Held also that in the circumstances of 
the case the fact that the petitioner had 
taken part in the meeting and had taken a 
chance of succeeding at the voting by show 
of hands without raising an objection to the 
procedure would not estop him oni challeng- 
ing the legality of the no-confidence meeting. 
1975 Pun LJ 4, Fol. 1973 Pun LJ 90 and 
AIR 1975 Punj & Har. 33, Disting. 

(Para 6) 
Cases Referred: Chronological Paras 
AIR 1975 Punj & Har 33 = (1978) 75 Pun 
LR 819 6 
1975 Pun LJ 4 ` 
1974 Pun LJ 122 = 76 Pun LR 186 
1974 Pun LJ 865 
1973 Pun LJ] 90 = 75 Pun LR 402 


Surinder Sarup, for Petitioner; M. S. 
Liberhan, (for Nos. 1 and 5) and S.C. Kapoor 
{for Nos, 2 to 4), for Respondents. 

ORDER:—— Out of the 7 members who 
originally constituted the Gram Panchayat of 
village Neela Heri, 2 had died leaving the 
Panchayat to be constituted by the remain- 
ing five. A vote of no-confidence was passed 


4 
2, 5 
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against the petitioner who was the Sarpanch 

the said Panchayat in an extraordinary 
general meeting of the Panchayat held on 
March 20, 1975, by a majority ot 3 to 2. The 
no-confidence resolution passed in that meet- 
ing was, however, set aside by avDivision 
Bench of this Court (R. N. Mittal and Bains, 
JJ.) on May 16, 1975, while allowing the 
present petitioners Civil Writ Petition No. 
2234 of 1975. It is the commen case of both 
sides that the only ground on which that 
petition was allowed and the resolution of no- 
confidence, dated March 20, 1975, was an- 
nulled was that the meeting in question had 
been presided over by one of the Panches 
and not by the Block Development and Pan- 
chayat Officer or any other officer authorised 
by him. After the decision of the Division 
Bench in the previous writ petition, the Block 
Development and Panchayat Officer respon- 
dent No, 1, issued a fresh notice, dated May 
21, 1975, convening a fresh extraordinary 
general meeting of the Gram Panchayat for 
May 28, 1975. In that meeting again the 
vote of no-confidence against the petitioner 
was passed by a majority of 3 to 2. Copy of 
the resolution passed at that meeting is An- 
nexure P. 1. 


2, The validity and legality of the 
second meeting held on May 28, 1975, has 
now been impugned in the present petition 
before us on four grounds, namely:— 


(1) that the first proviso to second pro- 
viso in sub-section (2) of Section 9 of the 
Punjab Gram Panchayat Act, 1952, as amend- 
ed in Haryana, bars the convening of a meet- 
ing for considering a proposal for no-confi- 
dence similar to the one which was not pass- 
ed at a meeting held within one year prior 
to the meeting in which the impugned resolu- 
tion was passed; 


(2) that the second proviso to sub-section 
(2) of Section 9 makes the previous permis- 
sion of the Director for holding a meeting for 
passing a vote of no-confidence against a Sar- 
panch a condition precedent and inasmuch 
as such permission was not separately obtain- 
ed for the meeting in which the impugned 
resolution was now passed, the meeting should 
be deemed to have been held without the 
requisite permission; the argument being that 
the permission granted by the Director for 
the previous meeting held on March 20, 1975, 
lapsed with the holding of that meeting and 
fresh consent was necessary as a sine qua 
non for the holding of the meeting on May 
28, 1975; 

(3) that a resolution of no-confidence 
under the second proviso to sub-sec, (2) of 
Section 9 can only be passed by the Pan- 
chayat which is constituted according to the 
provisions of the Act and inasmuch as the 
Panchayat which purports to have passed the 
resolution consisted of only 5 members as 
against the prescribed strength of 7 members, 
the Panchayat was. not constituted properly 
and no valid resolution of no-confidence ceuld 
be passed by such a Panchayat; and 


124 P.& H. [Prs, 2-5] 


(4) that in the absence of any statctory 
provision contained in the Act or in the 
Rules framed thereunder, pads for the 
manner of calling and conducting e meet- 
ing for passing a resolution of no-confidence, 
it is necessary that the same procedure 
should be followed for the conduct of such a 
meeting as is prescribed by rules 38 and 39 
of the Rules as held by a Division Benci of 
this Court in Dharam Singh v. State of 
Haryana, 1974 Pun LJ 365; and inasmuch as 
the said procedure for the conduct of the 
meeting was not followed in the instant case 
by votes having been allowed to be cast 
openly by the show of hands and not by 
secret ballot as required by the aforesaid 
rules, the proceedings of the meeting result- 
ing in the passing of the impugned no-con- 
fidence motion are liable to be quashed. 

3. The first two points urged by the 
learned counsel for the petitioner appear to 
us to be based on a misconception of the 
legal position, The no-confidence motion 
was sought to be introduced against the peti- 
tioner. The Director granted his previous 
permission for the consideration of the motion. 
It is only the meeting, dated March 20, 1375, 
in which the motion was considered that has 
been held to be illegal by the order of this 
Court in the petitioners earlier writ petZion. 
The resultant legal] position is that the macet- 
ing, dated March 20, 1975, is deemed to nave 
never been held as the purported meetin 
was no meeting in the eye of law, as it ha 
not been held strictly in conformity with the 
statutory requirements of the Act and the 
Rules. This being so, the proposed resolu- 
tion is deemed in law not to have been zon- 
sidered at all by the panches and they had 
no legal opportunity to vote for or against 
it til] the present meeting, dated May 28, 
1975, was held. The previous permission 
granted by the Director would lapse nly 
if and after the no-confidence motion is con- 
sidered in a legally held meeting and ‘t is 
either passed or defeated. Such a meeting 
was held for the first time on May 28, 1375. 
For the same reason it cannot be argued 
successfully that the no-confidence motion 
had “not been passed” in the earlier meeting 
which was held within one year of the pre- 
sent meeting, as in the eye of law there was 
no earlier meeting. Contentions Nos, 1 and 
2 of the learned counsel for the petitioner are, 
in this view of the matter, devoid of merit 
and are repelled. 


4. So far as contention No. 3 is con- 
cerned, we have no doubt that the panckayat 
was properly constituted and the mere fact 
that two of its members had died would not 
render the constitution of the Panchayat 
illegal. This point is not res integra. A 
learned Single Judge of this Court has al- 
ready held in Jai Pal Singh v. Director of 
Panchayats, Haryana 1974 Pun LJ 122, that 
the word “constituting” appearing in the 
proviso to sub-sec. (2) of Sec. 9 of the Act 
means “constituting for the time being”. The 
‘learned judge further held that if one member 
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of the Panchayat passes away then till such 
time as his vacancy is not filled in by holdin 
an election, the Panchayat would be deeme 
to be constituted by one member less than 
the number by which it was originally con- 
stituted. We are in respectful agreement 
with the view expressed by Sharma, J. in 
that case. .Counsel for the petitioner con- 
tends that if the ratio of the judgment of 
Sharma, J., in Jai Pal Singh’s case is stretched 
to its logical extent, the Court would have 
to hold that if 6 out of 7 members of the 
Panchayat die, the remaining single member 
would constitute the Panchayat. This is 
certainly not so. The prescribed statutory 
quorum for a meeting of the Panchayat is 
oO per cent, and the moment the number of 
Panches left in a Panchayat goes below 50 
per cent of the total strength of the Panchayat 
as originally constituted, complications may 
possibly arise. It is unnecessary to dilate on 
the result of such an eventuality as it is ‘the 
admitted case of both sides that in the instant 
case 5 out of 7 Panches are alive and all of 

em took part in the impugned meeting. The 
third submission of the counsel also, there- 
fore, fails. 


5. In order to appreciate the fourth 
and the last point made out by Mr, Surrinder 
Sarup, the learned counsel for the petitioner 
reference is necessary to rules 38 and 39 of 
the Haryana Gram Panchayat Election Rules, 
1971 (hereinafter referred to as the Haryana 
Rules), Rule 88 provides for the calling of 
a meeting to elect the Sarpanch and requires 
the Block Development and Panchayat Offi- 
cer fo issue a notice in writing to all the 
Panches intimating the date, time and place 
of the meeting for the election. Rule 39 lays 
down the procedure for the election of the 
Sarpanch. Sub-rule (6) of Rule 39 states that 

only one candidate is proposed, he shall 
be declared elected as Sarpanch by the pre- 
siding officer, but if two or more candidates 
are proposed, the election shall be held “by 
secret ballot” in the manner stated in sub- 
rule (7) onwards of Rule 89. Admittedly 
no separate rules have been prescribed for 
the manner of holding or conducting the 
meeting under the second proviso to sub-s. (2) 
of S. 9 of the Act for passing a vote of no-con- 
fidence against the Sarpanch. In Dharam 
Singh’s case (1974 Pun LJ 365) (supra) it has 
been held by the Division Bench that inas- 
much as the Haryana Rules do not prescribe 
the manner in which a meeting of the Pan- 
ches for consideration of the no-confidence 
motion against the Sarpanch is to be called 
and conducted, such a meeting shall also 
have to be held in the same manner as a 
meeting for the election of the Sarpanch by 
operation of the principle underlying Sec- 
tion 21 of the General Clauses Act, 1897. 
Counsel for the respondents questions the 
correctness of the view taken by Mahajan, 
C J., and Pattar, J., in the case of Dharam 
Singh. We are, however, unable to find any 
reason for disagreeing with that judgment. 
Following the Division Bench judgment re- 
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ferred to above, we hold that the meeting 
for the passing of no-confidence motion 
against the Sarpanch must be conducted as 
far as possible in the same manner as provid- 
ed in Rule 39 of the Haryana Rules. Inas- 
much as the votes at the meeting held on 
May 28, 1975, were cast by show of hands 
and not by secret ballot, the meeting does 
not appear to have been conducted in ac- 
cordance with the strict statutory require- 
ments of sub-rule (6) of Rule 39. The dif- 
ference between voting openly by show of 
hands and voting by secret ballot is of great 
significance. It is not unknown that certain 
po are not able to exercise their right of 
ranchise in such matters freely if they 
have to vote for or against a resolution of 
this type openly in the presence of the Sar- 
panch and the opposing parties, and so the 
voting is freer and fairer if it is by a genuine 
secret ballot. It cannot, therefore, be argued 
by the respondents that even though the re- 
quirement of Rule 39 (6) is applicable to a 
meeting under Section 9 (2), and the said 
provision is not followed, no prejudice has 
nevertheless been caused to the petitioner. 
We are not prepared to enter into any such 
conjectural feld. In view of the judgment 
of the Division Bench in Dharam Singh’s 
case (1974 Pun LJ 365), we find no escape 
from holding that the meeting, dated May 
28, 1975, was not conducted in accordance 
with rule 89 (6) of the Haryana Rules in so 
far as the panches present in the meeting 
were not directed to cast their secret ballots 
but were allowed to vote openly by the show 
of hands, 


6. Mr. M. S. Liberhan and Mr. S. 
C. Kapoor, Advocates for the respondents, 
have, however, contended that even if the 
conduct of the impugned meeting was not 
proper and legal, the petitioner is now es- 
topped from c allenging the same in view of 
the fact that he actual 7 participated in the 
meeting and took a chance of succeeding 
at the voting by show of hands, without 
raising any objection to such a procedure 
being followed. Reliance is placed in this 
connection on two Division Bench judgments 
of this Court in Attar Singh v. State of 
Haryana 1973 Pun LJ 90, and Ram Nath 
v. Ramesh (1973) 75 Pun LR 819 = (AIR 
1975 Punj and Har 83). None of those cases 
arose under the Act or the rules with which 
we are concerned in the present case. Mr. 
Surrinder Sarup has, on the other hand, in- 
vited our attention to the judgment of a Divi- 
sion Bench of this Court in Sheo Chand v. 
Jee Ram 1975 Pun LJ 4. B. R Tuli, A. C. J. 
Ca he then was). and A. S. Bains, J., held in 
that case that where it is contended that 
the petitioner having taken part in the elec- 
tion of a new Sarpanch was estopped from 
challenging the legality of the no-confidence 
meeting, the objection would not be valid 
if the petitioner does not take part in the re- 
election which is held as a consequence of 
the Sarpanch being outvoted at the no-con- 
fidence meeting. The judgment of the Divi- 
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sion Bench in Sheo Chand’s case appears to 
us to be on all fours with the present case. 
Sitting in Division Bench, we are bound by 
that judgment and following the same we 
overrule the objection of the learned counsel 
for the respondents. 


7. In view of our finding on point 
No. 4 urged by Mr. Surrinder Sarup, this 
petition is allowed and the impugned resolu- 
tion no-confidence against the petitioner 
passed at the extraordinary general meeting 
of the Panchayat held on May 28, 1975, is 
annulled leaving it open to the Block Deve- 
lopment and Panchayat Officer to convene 
and hold a fresh meeting for the considera- 
tion of the motion in accordance with law 
in the light of the observations made above. 
No costs. 
Order accordingly. 
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A. D. KOSHAL J. 
Pala Singh and others, Petitioners v. The 
State of Punjab and others, Respondents, 
ge Writ No. 2044 of 1974, D/- 10-7- 


(A) Punjab Co-operative Societies Rules 
(1963), Rule 6 (1) — Election of Managing 
Committee of a Society — Scrutiny of no- 
mination papers — Duty of Returning Officer 
— Details as te objections to nomination 
papers, defence to such objections and re- 
asons for rejecting them not given in the-order 
rejecting nomination papers — Evasive de- 
nial by responsible authorities in their re- 
turn filed in writ proceedings — AH this 
shows that no enquiry into the objections 
presented against nomination papers was made 
at the time of scrutiny by the returning Offi- 
cer, (Para 4) 

(B) Punjab Co-operative Societies Rules 
(1963), Rule 25 — Election of Managing 
Committee of a Society — Rejection of no- 
mination papers — Grounds — Disqualifica- 
tions — Relevancy of. 

Rejection of nomination papers on 
grounds such as:—~ 

_ (a) The proposer was a defaulter to some 
Society. 

(b) No ‘clearance certificate’ had been 
filed by the candidate concerned along with 
his nomination paper. 

c) Proposer is inactive member. 

s invalid as being influenced by ex- 
traneous’ considerations and must he vitiated. 

(Para 7) 


lt is not disputed that a person who is 

a defaulter on the date of the poll is dis- 
ee from casting his vote and that the 
squalification ceases to operate if he pays 
up the arrears due from him to the concern- 
ed Society immediately before claiming the 
right to vote. The disqualification 
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by a default has relevance, therefore, oaly to 
the point of time when a poll is helc an 
to no earlier stage. It follows that ifa pro- 
poser has to be a voter, his status as such 
will have to be determined without reference 
to the disqualification of default, for ecrning 
which the stage cannot be said to have been 
teached before the date of the poll. The 
instructions issued by the Registrar did not 
state that a proposer has to be a “voter” as 
defined in sub-clause (e). In the context in 
which the word “proposer” is mentioned there 
all that appears to be meant is that he shall 
be a person whose name is borne on tke list 
of members of the Society, althougk the 
same is designated as “zonal list of voters” 
which expression’ mean nothing more or less 
than a list of members of the Society pertain- 
ing to a particular Zone without reference 
to. the disqualification. Thus the disq alifi- 
cation of default has nothing to do wich a 
person who proposes the name of another as 
a candidate, Again, the instructions are not 
what may be called ‘standing instructions’ 
such as would apply to all election com- 
mittees of co-operative societies held after 
their issuance. 


Further, neither the Act nor the rules 
lav down that a nomination paper must be 
accompanied by a “clearance certificate”. That 
a nomination would be invalid unless it is 
so accompanied is a rule not having the sanc- 
tion of law behind it, nor can such a rule 
be said to be based on reason. A clearance 
certificate in fact would serve no useful pur- 
pose as it can speak of only such facts as 
exist when it is issued. In between its ssua- 
nce and the date of scrutiny of the nomina- 
tion papers normally there would always be 
a time-lag during which a default may occur 
ar may cease to evist and the state of affairs 
during such interregnum cannot be ignored. 

(Para 8) 

As regards Rule 25 (f), the default is 

not a disqualification for a proposer. 


(Paza 9) 
Cases Referred: Chronological aras 
1973 Pun LJ 27 = 1978 Cur LJ 90 5 


Kuldip Singh and B. S. Khoji, for Peti- 
tioners; H. S. Bhullar, for Advocate General 
Punjab, (for Nos. 1 to 5) and Laxmi Grover, 
(for Nos. 6 to 15), for Respondents. 


ORDES:— The area of operation 
of the Ferozepore Cantt. Primary Co-ozera- 
tive Land Mortgage Bank Limited, Feroze- 
pore, which is a Co-operative Society register- 
ed under the Punjab Co-operative Soc‘eties 
Act, 1961 and is hereinafter referred tc as 
the Society, was divided under sub-section 
(1A) of Section 26 of that Act (hereimfter 
called ‘the Act’) for the purpose of election 
of members of its committee into six zones. 
In all 29 persons filed their nominstion- 
papers for election to the committee from 
the six zones. as shown in the following 
table: 
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Zone Number of candidates and the 
number. description of some of them, 
1. 6 including petitioner No. 1 and 
respondent No. 9, 
2. 6 including petitioner No. 2 and 
respondent No. 10. 
3. 3 including petitioner No. 3 and 
respondent No 11, 


4. 7 including petitioner No. 4 and 
respondents Nos. 12 and 13. 

5. 8 including respondent No. 14. 

6. 4 including petitioner No. 5 and 
respondent No. 15. 


Shri Sohan Singh Dosanjh, Assistant Re- 
eae Co-operative Societies, Ferozepore 
respondent No. 5) scrutinized the nomina- 
tion papers on the 3rd of June, 1974, at his 
office and accepted the nomination papers 
of respondents Nos. 9 to 15, all of whom are 
members of the Ruling Congress Party, reject- 
ing those filed by the remaining 22 candi- 
dates including the five petitioners. 


2. In this petition under Articles 226 
and 227 of the Constitution of India the five 
petitioners have challenged the election of 
respondents Nos. 9 to 18 and 15 from Zones 
Nos. 1 to 4 and 6 on various grounds out of 
which those pressed before me are: 


(a) Respondent No, 5 acted under the 
influence of Shri Nasib Singh Gill, Deputy 
Speaker. Punjab Vidhan Sabha, Chandigarh 
(respondent No. 7) and Shri Balmukand, a 
Congress member of the Punjab Legislative 
Assembly (respondent No. 8). 

(b) At the time of scrutiny of the no- 
mination papers respondent No. 5 did not 
disclose to any of the petitioners that any 
objections had been made to the nomination 
papers of any of them and, without holding 
an enquiry into any such objections, he pub- 
lished a list of candidates whose names had 
been accepted or rejected. The failure of 
respondent No. 5 to hold an enquiry and to 
give an opportunity to the petitioners to con- 
test any objections in respect of their res- 
pective nomination papers vitiated the pro- 
ceedings held by him and his orders rejecting 
such papers inasmuch as it contravenes clause 
6 of Appendix ‘C’ to the Punjab Co-operative 
Societies Rules, 1963 (hereinafter referred to 
as the Appendix). 


3. The State of Punjab and its offi- 
cers in the Co-operative Department have 
been impleaded in the petition as respon- 
dents Nos. 1 to 5 and are represented by 
Shri H. S. Bhullar, Advocate appearing for 
the Advocate-General. Punjab. The Society 
is arraigned as respondent No, 6 and its 
counsel Shri Laxmi Grover also represents 
respondents Nos. 7 to 15. ° It may be stated 
here that no return has been filed on behalf 
of respondents Nos. 1 to 3. 6 to 18 and 15. 
However, during the course of arguments the 
case of the petitioners was contested on be- 
half of all the respondents, 


4. In order to appreciate the respec- 
tive stands of the parties in relation to points 
canvassed before me, reference may be made 
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to the contents of paragraphs 9 and 10 of 
the petition and of a portion of paragraph 11 
thereof. The same are set out below for faci- 
lity of reference: 

“9. That Shri Sohan Singh Dosanjh was 
transferred from Faridkot to Ferozepore about 
10. or 12 days before the election at the 
instance of Shri Balmukand, M. L. A. and 
Shri Nasib Singh Gill, Deputy Speaker, 

“That Shri Sohan Singh Dosanjh was the 
Returning Officer for election to the Feroze- 
pore Cantt. Primary Co-operative Land Mort- 
gage Bank Ltd, Ferozepore Cantt. The time 
or scrutiny was from 9-00 A. M. to 12.80 
P. M. The petitioner Dharam Singh along 
with Shri Mohinder Singh Sayanwala, M. L. 
A. went to the office of Shri Sohan Singh 
Dosanjh at about 10.00 A. M. and learnt 
from the office that Shri Sohan Singh Dos- 
anjh had been taken by Shri Gulwant Singh, 
Deputy Registrar, Co-operative Societies 
Ferozepore to Shri Balmukand M. L. A. and 
Shri Nasib Singh Gill. Shri Sohan Singh 
Dosanjh returned to his office along with 
Shri Balmukand, M. L. A. at about 12,00 
(moon), The Returning Officer never told 
any of the petitioners that there is any ob- 
jection against any of the petitioners and 
without holding an enquiry, he pasted a list 
of candidates whose names had been accept- 
ed and rejected. According to that list, the 
names of respondents Nos. 9, 10, 11, 12, 14 
and 15 had been accepted and the nomina- 
tions of all other candidates including peti- 
tioners Nos. 1-6 had been rejected. Later on, 
however, Shri Bakhshish Singh made a com- 
plaint to Shri Nasib Singh Gill that he has 
been a supporter of Shri Nasib Singh Gill 
throughout and he should have been de- 
clared elected as a Director. So a novel 
method was adopted by striking out the 
word ‘rejected” against the name of the res- 
pondent No. 18-Shri Bakhshish Singh and 
according to that arrangement from Zone No. 
4, the nomination papers of respondent No. 
12 Shri Attar Singh and respondent No. 18 
Shri Bakhshish Singh were shown to be ac- 
cepted and later on Shri Attar Singh, res- 

ondent No. 12 was shown to have with- 

rawn from the contest and thus on 8-6-1974 
the entire election was completed by this 
manipulation and respondents Nos. 9, 10, 11, 
18, 14 and 15 were shown to be elected. 

“10. That petitioners Nos. 1 to 5 asked 
the Returning Officer the grounds on which 
the nominations had been rejected and the 
Returning Officer said that they should, make 
applications for supply ef copies and they 
will get the copies in due course. 

“11. That the orders of the Returning 
Officer rejecting the nomination papers of 
petitioners Nos. 1 to 6 are ilegal, void and 
inoperative inasmuch as under Rule 6 to 
Appendix ‘C to the Punjab Co-operative 
Societies Rules, 1968, the objections could 
be disposed of only after making an enquiry 
and no enquiry was held in the present case 
and no opportunity was given to any of the 
petitioners to make his defence........... 


Pala Singh v. State of Punjab (Koshal J.) 
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The reply of respondents Nos. 4 and 5 to 
the petition consists of an affidavit filed by 
respondent No. 5. Paragraphs 9, 10 and 11 
of that reply may also be reproduced with 
advantage: 

“9. In reply to para No. 9, it is submitt- 
ed that deponent joined as Assistant Regist- 
rar, Co-operative Societies, Ferozepore on 
23-5-1974 and rest of the para is denied, Fur- 
ther allegations with the exception that the 
deponent was the returning officer for the 
election of the Bank, are denied. Everything 
was done on merits. 

_ “10. In reply to para’ No. 10 it is sub- 
mitted that the scrutiny was made in the pre- 
sence of the candidates and result of the 
scrutiny was announced. Objections were 
duly asked for and were preferred by the can- 
didates, However, the copies of the grounds 
on which the nomination had been rejected, 
could be had from the office according to 
the procedure, which they never adopted. 


“L1. The allegations made in para No. 11 
of the writ petition are denied. The orders 
of the ng Officer rejecting the nomi- 
nation papers petitioners Nos. 1 to 6 are 
legal, valid and in accordance with Rule 6 
to Appendix ‘C of the Punjab Co-operative 
Societies Rules, 1963. The objections were 
disposed of after making enquiries and pro- 
per opportunity was given to the petitioners 
to make the defence. Everybody and indi- 
vidual was asked whether they have any ob- 
jection to the nomination papers and some of 
the persons who made the objections in 
writing, their objections were considered in 
their presence and disposed of in accordance 
with law. The place, date and time of the 
scrutiny was specified for hearing the objec- 
tions and proper reasons were given for 
rejecting the nomination papers on the no- 
mination papers itself. After the scrutiny a 
list of validly nominated candidates was ex- 
hibited in the Registered office of the Society 
and other common places in the area of the 
Society.” 

The denial contained in these three para- 
graphs of the allegations made by the peti- 
tioners in the corresponding paragraphs of 
the petition is clearly evasive, the following 
allegations not having been specifically deni- 
ed; 

(i) That on the 8rd of June, 1974, res- 
pondent No. 5 had been taken by Shri Gul- 
want Singh to respondents Nos. 7 and 8 
and that he returned to his office at about 
12 noon. 

(ii) That respondent No. 5 never told 
any of the petitioners that any objection had 
been made against any of them. 


T.2spondents Nos. 4 and 5 have no doubt 
stated: “The objections were disposed of after 
making enquiries and proper opportunity was 
given to the petitioners to make the defence. 
Everybody and individua] was asked whether 
they have any objection to the nomination 
papers and some of the persons who made 
the objections in writing, their objections 
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were considered in their presence and dis- 
posed of in accordance with law.” 
‘They have, however, conveniently re- 

frained from detailing the nature of the “en- 
uiries” and of the “proper opportunity to 
the petitioners to make the defence”. If any 
enquiries had really been made and the peti- 
tioner concerned had been asked to mzet the 
objections made against his nomination 
paper, there is no reason why this should 
not have been stated in the return in so many 
words. A reference to the orders passed in 
relation to the nomination papers of the 
petitioners also indicates that no opportunity 
was made available to them to meat any 
objections raised against their nomination 
papers, Those orders are set out in the 
table appearing below: 
Zone Petitioner Order on the nomina- 
number number tion paper 


1 1 Papers rejected on the 
> basis of defaulter cer- 
tificate of the proposer. 
He himself is in default 
to P., L M. B. As such 
not eligible, 


_ Rejected. Did not dis- 
close his membership 
of the Society. 

Il. No clearance certi- 
ficate furnished. 


Rejected — clearance 
certificate more than 
6 months’ old -— up-to 
date produced at the 
spot — proposer in de- 
fault of P. L. M. B. 
Rejected. Candidate in 
default to parent Soci- 
ety and no clearance 
certificate. 

Rejected. Proposer in- 
active member of the 
P. L. M, B. 

If objections had been put to the peti- 
tioner concerned, the order would have stated 
so as also the defence taken and the -eason 
for its rejection. The complete absence of 
these details in each of the orders supports 
the stand taken by the petitioners, esp=2cially 
when the evasive denial made by respoadents 
Nos. 4 and 5 in their return is taken into 
consideration, I thus hold that no enquiry 
into the objections presented against any 
of the nomination papers filed by the peti- 
ltioners was made by respondent No. 5 at 
Ithe time of scrutiny thereof. 


5. Next I may consider the effect of 
the failure of respondent No, 5 to held an 
enquiry of the type above mentioned. The 
following portion of sub-clause (1) of clause 
6 of the Appendix is the relevant provision: 

“(1) The Returning Officer shall scruti- 
. -nise the nomination papers at the place, date 

and time specified in this behalf, hear objec- 
tions, if any, presented by the objectors in 
“ person to the eligibility of any candidate and 
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dispose of these objections after such enquiry 
as fhe may consider necessary. The decision 
of rejecting or accepting the nomination pa- 
pers and brief statement of reasons thereof 
shall be endorsed on the nomination papers 
and signed by the Returning Officer”. 
This provision has been interpreted by Sharma 
J., in Parma Nand v. The State of Punjab 
1973 Pun LJ 27 thus: 

“This rule gives a very wide latitude to 

the Returning Officer in the matter of form 
of enquiry, but at the same time it cannot 
be said that the Returning Officer has been 
given the jurisdiction to accept the objections 
raised against the nomination papers without 
affording any opportunity to the candidate 
iling the nomination papers. The rejection 
of the nomination papers of the petitioner 
appears to be illegal on this ground alone. 
It is wel] settled that a wrongful rejection of 
nomination papers vitiates the election.” 
I am in respectful agreement with this view 
to which no exception is taken on be- 
half of the respondents either. I accordingly 
conclude that the failure of respondent No. 5 
to give an opportunity to the petitioners to 
meet the objections raised against their res- 
pective nomination papers vitiates the pro- 
ceedings held by him and the acceptance of 
the nomination papers of respondents Nos. 9 
to 18 and 15, 


6. At the hearing Mr. Khoji, learned 
counsel for the petitioners, also attacked the 
rejection of their nomination papers in so 
far as the same had been seid. for any of 
the reasons appearing below: 

(a) The proposer was a defaulter to some 
Society. 

(b) No ‘clearance certificate’ had been 
filed by the candidate concerned along with 
his nomination paper. 

(c) Proposer is inactive momber. 


The argument raised by Mr. Khoji is 
unexceptionable, No provision of the Act or 
the rules made thereunder laying down that 
any of these three reasons shall be a ground 
entailing rejection of a nomination paper has 
been brought to my notice, Mr. Grover has, 
however, contended that under instructions 
issued by the Registrar, Co-operative Societies 
Punjab, with his letter No. Credit/CA3/ 
72308--58 dated the 25th of October, 1969, 
a copy of which he has placed on the record, 
a proposer has to be a voter from the zone 
concerned and a person cannot be a voter 
if he is in default to any society. He has also 
urged that under rule 25 of the Rules fram- 
ed under the Act, a person is not eligible 
for election as a member of the committee of 
the Saciety if he is in default to any co-opera- 
tive society in respect of any sum due from 
him to that society so that in the very nature 
of things a candidate must produce a “clear- 
ance Certificate” showing that he does not 
owe any sum to any co-operative society. On 
clause (Ff) of the same rule reliance is placed 
by Mr. Grover for the proposition that a 
person who has been an “inactive member” 
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been made in the following words about the 
character of the property,— 


“ag aaa AN aH BAe Atay È igra 


G \” 


This sentence is quite significant and it shows 
that the family house was jointly held by 
the members of the family on the day it 
was sold to Mst. Teeja Devi. It is however 
not denied that Laxmipat and the plaintiff 
belong to one family but it is contended by 
Mr. Bapna that there was a partition in the 
family. In this connection Mr. Bapna point- 
ed out to that portion of the testimony of 
P. W. 6 Tolaram father of the plaintiff, where- 
in he has stated that there had been a parti- 
tion between him and his family which shows 
that the joint status of the family had come to 
an end and as such it is urged that the pro- 
perty should be deemed to have been parti- 
tioned between the coparceners. It is further 
argued that the plaintiff has claimed a definite 
share i.e. 1/48th share in the property which 
shows that the status of the joint family 
came to an end. Mr. Bapna, in this con- 
nection referred to the text of Hindu Law 
by Mulla and submitted that after the parti- 
tion of the family if a definite share in the 
property was claimed by the members then 
it shall be taken that the property is also 
partitioned. In other words he meant to 
suggest that if shares are defined in the pro- 
perty then it is not necessary to take away 
the character of the joint property that there 
should be an actual division of the property 
by metes and bounds. On the basis of this 
argument Mr. Bapna urged that as soon as 
the plaintiff claimed 1/48th share in the joint 
property, it shall be deemed that the partition 
of the property had taken place and the testi- 
mony of Tolaram P. W. 6 that there had been 
a partition in the family, stands corroborated. 


9, Mr. Jain on the other hand con- 
tended that the deposition by Tolaram simply 
proves that the status of a joint family had 
come to an end but it was not enough to 
establish that the property was actually parti- 
tioned by metes and bounds to finish the entire 
interest of the family members in the pro- 
perty and, therefore, the plaintiff who was 
once a coparcener, can still claim interest in 
that portion of the property which is sold to 
Mst. Teeja Devi unless the partition of the 
property had taken place by metes and 
bounds. 


10. In Art. 326 of Maulla’s Treatise 
on Hindu Law, it has been mentioned with 
reference to a Privy Council case that, “when 
the members of an undivided family agree 
among themselves with regard to a particular 
property, that it shall thenceforth be the sub- 
ject of ownership, in certain defined shares, 
then the character of undivided property and 
joint enjoyment is taken away from the sub- 
ject-matter so agreed to be dealt with; and 
in the estate each member ‘has thenceforth a 
definite and certain share, which he may 
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claim the right to receive and to enjoy in 
severalty, although the property itself has not 
been actually severed and divided.” This 
text relied upon by Mr. Bapna in my opinion, 
does not finish the entire interest of the fami- 
ly member on the property as he is not in 
position to say that the joint property is 
partitioned by metes and bounds and that 
particular portion would fall to his share. 


11. Whatever has been mentioned in 
the sale deed, it appears that the property in 
question was never divided by metes and 
bounds though it is clear from the testimony 
of Tolaram P. W. 6 that the joint status of 
the family had come to an end as there 
had been a partition defining the numerical 
shares in favour of each of the coparcener. 
It is, therefore, to be seen as to what is the 
effect of this type of partition of the family 
status without physically partitioning the pro- 
perty by metes and bounds. Mulla has men- 
tioned that “after the shares are so defined 
the parties may divide the property by metes 
and bounds or they may continue to live to- 
gether and enjoy the property in common 
as before. But whether they do the one or 
the other, it affects only the mode of enjoy- 
ment, but not the tenure of the property. 
The property ceases to be joint immediately 
the shares are defined, and thenceforth the 
parties hold the property as tenants-in-com- 
mon.” From this text it becomes clear that 
before the joint property is partitioned by 
metes and bounds, the caparceners who have 
concluded their status of the joint Hindu 
family can enjoy that property as tenants-in- 
common and unless the share of each of the 
coparcener is severed by partitioning the pro- 
perty by metes and bounds, a coparcener can- 
not be said to have lost the entire interest in 
the property. The person having 1/48th 
share in the property cannot say as to which 
portion of the property will come to his 
share on the partition by metes and bounds 
and, therefore, the interest to that extent 
continues in the property. 


12. Co-sharer who has given the right 
of pre-emption under the Rajasthan Pre- 
emption Act, 1966, has been defined in Sec- 
tion 2 of the Act. Co-sharer according to 
this definition means, (i) ‘co-sharer’, used in 
relation to any immovable property, means 
any person entitled as an owner or a pro- 
prietor to any share or part in such pro- 
perty, whether his name is or is not recorded 
as such owner or proprietor in the record of 
rights or in any register prepared in accord- 
ance with law. The plaintiff, as discussed 
above, did not lose all his interest in the pro- 
perty which once belonged to him as the 
member of the joint Hindu family simply 
because his share was defined therein and, 
therefore, his interest was very much intact 
in respect of the property and as such he 
can conveniently fall within the definition of 
a co-sharer as given in Section 2 of the Act. 
As such he could claim as of right a decree 
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for pre-emption in respect of the psoperty 
in relation to which he can be termed as a 
co-sharer. Only because there had teen a 
partition and the shares were numerically 
defined of each co-sharer in the famity, the 
interest of the plaintiff did not totally extin- 
guish. In this view of the matter I agree 
with the finding of the trial Court that the 
position of the plaintiff in respect of the pro- 
perty in suit was that of a co-sharer end as 
such he could file a suit for pre-emption. 


13. As regards the question of aotice, 
there is no dispute on this point that no notice 
of sale was given by the seller to the plain- 
tiff. It is however contended that the father 
and uncle of the plaintiff were informed 
about the sale and they refused to purchase 
the same. The question is whether the notice 
to father or uncle is sufficient under the Law 
to debar the plaintiff to claim a decree fox 
pre-emption. 

14. The plaintiff, as discussed above, 
is undoubtedly a co-sharer in the joint Hindu 
family property as there was no actual parti- 
tion of the property by metes and bounds. 
The right of being a co-sharer flows from 
the plaintiff's status as being a coparcener in 
the former joint Hindu family and as such 
it is difficult to say that he traced his right 
of being a co-sharer through his father. The 
interest in the joint Hindu family property is 
created in favour of the coparcener by virtue 
‘of his birth in the family and, therefore, it 
cannot be said that the plaintiff had acquired 
his right through his father. In these cir- 
cumstances notice of sale given to his father 
or uncle, could not come in the way of ihe 
plaintiff to file a suit for pre-emption. Waiver 
of the right to pre-empt by father does not 
disentitle the son to bring a suit for pre-emp- 
tion. See Sanwal Das v. Jaigo Mal, AIR 
1924 Lah 68. This argument that pla:ntiff’s 
father refused to purchase the share cf the 
vendor does not carry the case of the de- 
fendant any further. 


15. The learned Judge while passing 
a decree in favour of the piaintiff, directed 
that the plaintiff shall deposit a sum of 
Rs. 10,000/- in the court by 18th May, 1972 
and thereafter Mst. Teeja Devi the purchaser 
of the 1/3rd share of the house, shall execute 
a sale-deed in favour of the appellant ard get 
it registered. I feel that the learned Judge 
did not correctly understand the scope of the 
decree for pre-emption. The Fall Bench of 
this Court in Nathuram v. Patram, 196) Raj 
LW 162 = (AIR 1960 Raj 125) relying on 
the observations of Mahmood, J. in ‘1885) 
ILR 7 All 775 (FB) unequivocally laid down 
that the right of pre-emption is a right which 
the owner of certain immovable property pos- 
sesses, as such, for the quiet enjoyment of that 
immovable property to obtain, in substicution 
of the buyer, proprietary possession of cer- 
tain immovable property not of his own, on 
such terms as those on which such flatter im- 
movable property is sold to other person. 


Sujanmal v. Radhey Shyam 


A.I. R. 


In this connection Mabmood, J. in the above 
referred case has observed as follows :— 

“Under Mohammedan Law right of pre- 

empton is not a right of repurchase either 
from the vendor or from the vendee, involv- 
ing any new contract of sale, but simply a 
Tight of substitution entitling the pre-emptor 
by reason of a legal incident to which the sale 
itself was subject tostand inthe shoes of the 
vendee in respect of the rights and obligations 
arising from a sale under which he derived 
his title.” 
The learned Judge further observed that the 
right of pre-emption is in effect, as if in a 
Sale-deed the yendee’s name were rubbed out 
and the pre-emptor’s name inserted in its place, 
Otherwise, because every sale of a pre-emp- 
tional tenement renders the right of pre- 
emption enforceable in respect thereto, every 
successful pre-emptor obtaining possession of 
the property by the so-called ‘re-purchase’ 
from the vendee, would be subject to another 
pre-emptive claim, dating, not from the ori- 
ginal sale, but from such “re-purchase” — a 
state of things most easily conceivable where 
the new claimant is a pre-emptor of a higher 
degree than the pre-emptor who has already 
succeeied. The reasoning given by Mahmood, 
J. appears to be quite sound. These observa- 
tions of the lecrned Judge have becn approv- 
ed by the Full Bench of this Court and have 
laid down the correct scope of the right of 
pre-emption. In this view of the decision of 
this Court the direction given by the learned 
trial Judge directing Mst. Teeja Devi to ex- 
ecute a sale-doed in favour of plaintiff jis 
un-called for. 

16. The sale price of Rs. 10,000/- has 
been deposited by the plaintif in the court 
below in pursuance of the decree passed by 
the trial Judge. This Court by its order 
dated 21-10-1974 directed the executing court 
to deposit the amount of Rs. 10,000/- in a 
scheduled bank in saving account and it was 
observed that the interest accruing to that 
amount shall be withdrawn bythe respondent 
irrespective of the decision of this appeal. It 
is, therefore, ordered that the interest accruing 
on the deposit of Rs. 10,000/- will be paid to 
the respondent pre-emptor and the amount of 
Rs. 10.000/- be paid to the appellant. The 
appeal is, therefore, dismissed with costs. 

Appeal dismissed. 
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(A) Sale of Goods Act (1930), S. 36 
(2) — Contract not specifying date of deli- 
very — Goods must be delivered within 
reasonable time — Reasonable time in 2 
given case — A question of fact depending 
upon facts and particular circumstances. 

(Para 12) 

(B) Sale of Goods Act (1930), S. 32 — 
Contract of sale — Delivery and payment 
of price — When to be made. 

A contract of sale always involves re- 
ciprocal promises, the seller promising to 
deliver the goods and the buyer to accept 
and pay for them, In the absence of a con- 
tract to the contrary they are to be per- 
formed simultaneously and each party 
should be ready and willing to perform 
his promise before he can call upon the 
other to perform his. 1970 Raj LW 148, 
Rel, on. (Para 9) 
Cases Referred: Chronological Paras 
1970 Raj LW 148 = ILR (1969) 19 Raj oe 


S. K. Mal Lodha, for Appellant; H. P. 
Gupta, for Respondents. 


JUDGMENT :— Suianmal, one of the 
plaintiffs, has challenged the appellate de- 
cree by which the plaintiffs’ suit for 
damages for breach of contract for Ru- 
pees 1371.25 against the first and second 
respondents, has been dismissed. 


2. Briefly, the facts of the case are 
that Manmal (third respondent) and his 
son Sujanmal (appellant) as the proprie- 
tors of the Hindu undivided family firm 


Messrs. Dhoolchand Manmal, Chhoti 
Sadri, instituted a suit in the 
Court of Munsif, Chhoti Sadri, 
for the recovery of Rs. 1371.25 as 


damages for breach of contract against 
Radhey Shyam and his father Jainarayan 
(first and second respondents) as proprie- 
tors of the Hindu undivided family firm 
Messrs. Jainarayan Radhey Shyam, Nee- 
much Cant (M. P.). The case, as disclosed 
in the plaint, is that on 27-12-63 Radhey 
Shyam agreed to supply 200 tins of Ra- 
sada Vanaspati at the rate of Rs. 44 per 
tin (16.500) to the plaintiffs” firm F.O.R. 
Chhoti Sadri. This agreement was in 
writing and signed by Radhey Shyam in 
favour of the plaintiffs firm, The docu- 
ment is Ex. I on record. According to the 
plaintiffs the defendants did not supply 
the goods as agreed to by contract Ex. 1. 
Instead by letter Ex. 2 dated 2-1-64 de- 
fendant Radhey Shyam called upon the 
plaintiffs to pay the price of the goods in 
advance. The defendants, thus, according 
to the plaintiffs, committed breach of con- 
tract. The plaintiffs served notice Ex. 15 
on 18-2-64 calling upon them to pay Ru- 
pees 500 by way of nominal damages and 
Rs 870 as loss of profits @ Rs. 4.35 per 
tin. To this notice the defendants by their 
letter Ex. A/4 informed the plaintiffs that 
they were not responsible for the breach 
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of contract and it were the plaintiffs 
themselves who rescinded the contract on 
26-1-64. They did not accept any liability 
to pay any damages. Accordingly, the 
plaintiffs claimed Rs. 500 by way of nomi- 
nal damages and Rs. 870 as actual loss of 
profits @ Rs. 4.35 per tin and Rs, 1.25 as 
the expenses incurred in giving the notice. 

3. This claim was resisted by the 
defendants by their written statement 
dated 21-5-64. It was contended that 
Radhey Shyam alone was the proprietor 
of the firm Jainarayan Radhey Shyam. 
Jainarayan (second respondent} had no- 
thing to do with the proprietorship of the 
firm. That apart, it was contended that 
the plaintiffs were themselves responsible 
for the breach of contract. Radhey Shyam 
justified the claim of the price in advance 
by his letter dated 2-1-64 on the ground 
that it was so stipulated between the par- 
ties at the time of writing document Ex. 
1, though this fact was not mentioned in 
the said document. He further pleaded 
that on 26-1-64 plaintiff Sujanmal came 
to him and asked him to cancel the con- 
tract contained in Ex. 1 and in this view 
of the matter it was alleged that he was 
not liable to pay any damages.’ It was, 
further alleged that the price of Rasada 
Vanaspati was not raised till 14-2-1964. 
After the Central Government in its Food 
and Agricultural Department increased 
the prices by its notification dated 13-2- 
1964 with effect from 14-2-64, the plain- 
tiff Sujanmal served the defendants with 
the notice Ex. 15. According to the defen- 
dants the plaintiffs have not suffered any 
loss on account of the alleged breach of 
contract. 


4, The learned trial Judge held 
that it were the defendants who commit- 
ted the breach of contract and the said 
breach was committed on 15-2-64. On the 
basis of the Central Government not'fica- 
tion dated 13th February, 1964 (Ex. 16) he 
found that the plaintiffs suffered the loss 
of Rs. 4.35 per tin. He allowed the plain- 
tiffs’ claim for Rs. 870. He disallowed the 
claim of the plaintiffs for nominal dama- 
ges, He decreed the plaintiffs’ suit for 
Rs. 871.25 p. with proportionate costs by 
his order dated 4-4-66. 


5. This decree was challenged by 
both the defendants Radhey Shyam and 
Jai Narayan in appeal. The learned Dis- 
trict Judge, Partapgarh, placing reliance 
on the pleadings of the plaintiffs held 
that the breach of contract took place on 
2-1-84 and on the material available on 
record he found that there was no change 
in the price of Rasada Vanaspati on that 
date. He accordingly held that the plain- 
tiffs’ claim for loss of profit was not ten- 
able. He dismissed the plaintiffs’ suit. 

6. I have heard learned counsel 
for the parties at a considerable length. 
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The questions which arise for the Cispo- 
sal of this appeal are whether the d=fen- 
dants committed the breach of cortract 
and if so what is the date of such breach? 
The next question that would arise for 
consideration would be as to the market 
price on or about the date of the br2ach. 


l; Before I take up the conten- 
tions I would like to refer to the relevant 
provisions of the Sale of Goods Act, 1930: 

“11 Stipulation as to time—Unless a 
different intention appears from the terms 
of the contract, stipulations as to time of 
payment are not deemed to be of th= es- 
sence of a contract of sale. Whether any 
other stipulation as to time is of th= es- 
sence of the contract or not depends on 
the terms of the contract.” 


“31. Duties of seller and buyer.— It 
is the duty of the seller to deliver the 
goods and cf the buyer to accept anc pay 
for them, in accordance with the terms of 
the contract of sale.” 

“32 Payrnent and delivery are con- 
current conditions Unless otherwise 
agreed, delivery of the goods and pay- 
ment of the price are concurrent condi- 
tions, that is to say, the seller shall be 
ready and willing to give possession of 
the goods to the buyer in exchange for 
the price, and the buyer shall be ready 
and willing to pay the price in exchange 
for possession of the goods.” 

"33 Delivery.— Delivery of goods 
sold may be made by doing anything 
which the parties agree shall be treated 
as delivery or which has the effect of 
putting the goods in the possession cf the 
buyer or of any person authorised to hold 
them on his behalf.” 


"35. Buyer to apply for delivery.— 
Apart from any express contract, the sel- 
ler of goods is not bound to deliver them 
until the buyer applies for delivery.” 

*36. Rules as to delivery.— 

OD): oeisio nira 

(2) Where under the contract of sale 
the seller is bound to send the goocs to 
the buyer, but no time for sending them 
is fixed, the seller is bound to send them 
within a reasonable time.” 

"57 Damages for non-delivery.— 
Where the seller wrongfully neglects or 
refuses to deliver the goods to the buyer, 
the buyer may sue the seller for dama- 
ges for non-delivery.” 

8. Document Ex. 1 is an adnaitted 
document. By this Radhey Shyam azreed 
to supply 20 tins of Rasada Vanespati 
@ Rs. 44 per tin F.O.R, Chhoti Sadri. Ac- 
cording to this agreement the liability of 
sales tax would be that of the plaintiffs. 
This document does not mention the time 
as to when the delivery was to be effect- 
ed. It also fails to state as to how the 
payment was to be made. Learned eoun- 
sel for the parties has not joined the con- 
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troversy as regards the time of the deli- 
very. They agree that no time for effect- 
ing delivery having been made in the con- 
tract, the contract was to be performed 
within a reasonable time. Section 36, sub- 
section (2) extracted above is to this 
effect. If no time is specified in the con- 
tract, the law implied a reasonable time 
within which the contract is to be per- 
formed. As to what is the reasonable time 
in the present case, will, however, has to 
be determined I will deal with it at the 
appropriate stage. 

9. There is no manner of doubt 
that the contract Ex. 1 is also silent to the 
time of the payment. The defendants’ 
contention that it was agreed between the 
parties at the time of writing the docu- 
ment Ex, 1 that the buyers (plaintiffs) 
will pay the price of the goods in advance, 
cannot be accepted, as there is no evi- 
dence apart from the statement of Radhey 
Shyam himself. But it is manifest from 
the provisions of the law extracted above 
that a contract of sale always involves re- 
ciprocal promises, the seller promising to 
deliver the goods sold and the buyer to 
accept and pay for them. In the absence 
of a contract to the contrary they are +o 
be performed simultaneously and each 
party should be ready and willing to per- 
form his promise before he can call upon 
the other to perform his. The seller owes 
to the buyer as onerous a duty to deliver 
the gcods, as the buyer owes to the seller 
the duty to accept and pay for them. In 
Firm Birdhi Chand v. Ramdeo, 1970 Raj 
LW 148 = (ILR (1969) 19 Raj 481) it was 
held,— 

“In a contract for sale of goods un- 
less otherwise agreed, delivery of goods 
and payment of price are concurrent con- 
ditions and where the plaintiff in a suit 
on breach of contract happens to be a sel- 
ler, he must allege and prove that he was 
ready and willing to deliver the goods.” 
Similarly where the plaintiff in a suit for 
breach of contract happens to be a buyer' 
he must prove that he applied for deli-; 
very and he was ready and willing to pay 
the price of the goods. This proposition of 
law is clearly borne out from the provi- 
nies of the Sale of Goods Act, referred to 
above. 


10. In the present case soon after 
the contract was settled between the par- 
ties on 27-12-63 the defendant Radhey 
Shyam sent a letter dated 2-1-64 (Ex. 2) 
and called upon the plaintiffs’ firm to de- 
posit the price of the goods in advance. 
It was stated in the letter that the amount 
was to be paid within 2 or 3 days, so that 
the delivery of goods sold could be effect- 
ed within time. It is admitted by the 
plaintiff Sujanmal in his statement on 
oath that he did not answer this notice, 
either in writing or orally. He did not 
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repudiate the claim of the defendant 
Radhey Shyam when the latter asked him 
to send the price of the goods in advance. 
I will accept the contention of Mr, Lodha 
that the defendant was not justified in 
asking for the price in advance; but all 
the same it was necessary for the plain- 
tiffs to have stated in answer to the let- 
ter Ex. 2 that in the absence of an express 
contract the plaintiffs were not bound to 
pay the price in advance, though he was 
prepared to take delivery and pay the 
price of the goods as soon as the delivery 
was effected. By not having said so the 
plaintiffs did not show their readiness and 
willingness to pay the price in accordance 
with the provisions of Section 32 of the 
Act. I have read the statement of Sujan- 
mal, which has been recorded at two 
stages, one on 30-7-65 and the other on 
29-11-65, with care. He did not at all 
mention that he had applied for the deli- 
very of goods under Section 35 of the 
Act or showed his readiness and willing- 
ness to pay the price at the time of the 
delivery of the goods. His statement dated 
23-12-65, wherein he stated that he met 
the defendant Radhey Shyam on 8-1-64, 
15-1-64, 23-1-64 and 15-2-64 and the de- 
fendant has been telling him that the 
goods were not available at his end. can- 
not be accepted. He did not mention these 
facts in his plaint and, as noticed earlier, 
he admitted in the cross-examination that 
he did not reply to the notice Ex, 2 
either orally or in writing. When there is 
no contract to the contrary, the law says 
that the payment and delivery are the 
concurrent conditions. The general rule is 
very well laid down in Section 32. It is to 
the effect that the obligation of the seller 
to deliver and that of the buyer to pay 
are implied concurrent conditions in the 
nature of mutual conditions precedent, 
and that neither of them can enforce the 
contract against the other without show- 
ing performance, or offer to perform, or 
averring readiness and willingness to per- 
form his own promise. In the plaint as 
well, the plaintiffs did not disclose that 
in spite of having received letter Ex. 2 
they applied for delivery of the goods and 
they made it clear to the defendants that 
they were ready and willing to pay the 
price as soon as the delivery was to be 
made to them. In this view of the matter 
I am unable to see how the plaintiffs can 
justifiably hold the defendants responsi- 
ble for breach of contract. On this ground 
alone the plaintiffs’ claim deserves to be 
dismissed. 

11. Assuming for a moment that 
the ‘breach of contract was committed by 
the defendants, in that event it is to be 
determined as to when the breach was 
committed, The learned trial Judge found 
the breach to have been committed on 
15-2-64. I find no basis for this finding. 
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On the other hand the first appellate 
court. held that the breach of contract was 
committed on 2-1-64. He referred to paras 
3 and 9 of the plaint. It is no doubt true 
that the plaintifis stated in para 3 of the 
plaint that the defendants in having ask- 
ed for the price of the goods in advance 
committed the breach of the terms of the 
contract by serving letter Ex. 2 on 2-1-64. 
In para 9, 2-1-64 has been shown the date 
on which the cause of action arose, 26-2- 
1964 has been mentioned as the date on 
which the defendants refused to pay da- 
mages claimed by the plaintiffs. In view 
of the specific pleadings it cannot be said 
that the first appellate court was very 
much in error to determine the date of 
the breach of the contract. Mr. Lodha 
pointed out from Ex. 2 and from the 
pleadings of the defendants that the con- 
tract was broken even according to the 
defendants on 26-1-64. The letter Ex. 2 
called upon the plaintiffs to pay the price 
of the goods in advance within 2 or 
days, as to enable the defendants to effect 
delivery within time, Mr Lodha appears 
to be correct when he submits that by 
letter Ex, 2 itself, 2-1-64 cannot justifi- 
ably be said to be the date of breach of 
contract. That apart, according to the de- 
fendants’ written statement the plaintiff 
Sujanmal went to the firm of the defen- 
dants on 26-1-64 and got the original con- 
tract dated 27-12-64 cancelled. On this 
premise it has been argued that if 15-2- 
64 is not the date on which the contract 
was broken at least 26-1-64 is the date of 
breach of contract according to the de- 
fendants’ own showing. After having read 
the statement of Radhey Shyam I am un- 
able to accept his version that the plain- 
tiff Sujanmal himself went to his shop 
and got the contract rescinded on 26-1-64. 
I am, therefore. unable to place reliance 
on this part of his statement. I have al- 
ready come to the conclusion that the 
plaintiffs’ version that the breach of con- 
tract was committed on 15-2-64, cannot 
equally be accepted. Thus, the evidence 
on the point is not able to assist this court 
to arrive at the precise date of breach of 
contract. 


12. However, the contract Ex. T 
having not mentioned the date of delivery, 
the court can always find a reasonable 
time for performance of the contract 
under Section 36 (2) of the Act, As to 
what is the reasonable time in a given 
case, is a question of fact, which can be 
determined on the facts and circumstan- 
ces of each case, The law implies a reason- 
able time within which the contract is to 
be performed when the contract itself is 
silent as to the time of performance. 
Once a reasonable time is implied within 
the meaning of Section 36. sub-clause (2), 
the contract becomes a contract to be’ per- 
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parties themselves have fixed a specific 
time. In the one case it -is the act of par- 
ties which determines ‘the time when the 
contract is to be performed; in the other 
case it is by implication of law thet the 
time is determined. As to what is a rea- 
sonable time, this depends upon the varti+ 
cular circumstances, the nature of the 
commodity, the question of transport, the 
time during which the contract was en- 
tered into andso on. According ta the 
contract the delivery was to be effected 
at Chhoti Sadri. The seller was to supply 
the goods from Neemuch It has come in 
the judgment of the lower appellate 
Court that the distance between Chhoti 
Sadri and Neemuch is only 12 miles and 
this has not been disputed, According to 
the statement of Radhey Shyam, he had 
on the date of the contract more than 200 
tins of Rasada Vanaspati, Chhoti Sadri is 
not a railway station, but there is a rail- 
way out ageney, and the goods could also 
be transported by road. In the circum- 
stances of the present case. I, ther=fore, 
find that one month’s time is reasonable 
within which the contract was to be per- 
formed by the parties, The contract hav- 
ing been made on 27-12-63, it could be 
performed by 27-1-64. 


13. It is very well borne out from 
evidence that Rasada Vanaspati was a 
commodity the prices of which were con- 
trolled by the Central Government. The 
notification Ex. 16 has been brought on 
record by the plaintiffs, It is dated 13th 
February, 1964. It has been passed in 
supersession of the earlier notifieation 
dated llth December, 1963. The notifica- 
tion dated 11th December, 1963, is Ex, A/6 
and has been placed on record by tke de- 
fendants, From these two notifications it 
is abundantly clear that there has been no 
increase in the price in between this 
period. It is not disputed by learned coun- 
sel for the parties that loss of profit can 
be caleulated by determining the differ- 
ence from the agreed rate of sale and the 
market rate on the date of the breach of 
contract. The agreed rate was Rs. 44 per 
tin and in conformity with the notifica- 
tion Ex. A/6. There had been no rise in 
the price of Rasada Vanaspati till 14th 
February, 1964. As such there had been 
no loss of profit to the plaintiffs, I may as 
well mention here the contention of Mr. 
Lodha that plaintiff Sujanmal has tried 
to prove that he purchased Lion Vanas- 
pati on 24-1-64 @ Rs. 46.60 per tin. This 
statement cannot be accepted, obviously 
for two reasons.—one that it relates to 
Vanaspati of Lion trade mark and two 
there was no rise in the market price. 
The rate ‘at which ‘Sujanmal is said to 
have purchased Lion Vanaspati cannot be 
taken to ibe the market rate. If Sujanmal 


Staze v. Ram Prashad (V. P. Tyagi J.) 
formed at a fixed`time as much as if the 


A.D RS 


is telling the truth it must be the rate in 
the black market. Thus, I am clearly of 
the opinion that there had been no loss 
of profit to the plaintiffs. 

l 14. As a result of the foregoing 
discussion the decree passed by the first 
appellate court calls for no interference. 
ae appeal is accordingly dismissed with 
costs. 

15. Learned counsel for the appel- 
lant prays for leave to appeal to the Di- 
vision Bench. The prayer is rejected. 

Appeal dismissed, 
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The State of Rajasthan, Appellant 
Ram Prashad, Respondent. , oe bi 
First Appeal No. 173 of 1 - 
me of 1973, D/ 
(A) Constitution of India, Art. 226 — 
Natural justice — Administrative order— 
Observance of rules of natural justice, 


_ An expert chosen by both parties for 
adjudicating dispute between them is 
bound to comply with the rules of natural 
Justice even if his order is of administra- 
tive nature and he does not decide the 
matter in quasi-judicial manner, 

i (Para 6) 

D. S. Shishodiya, Addl. Govt. Advo- 
eate, for the State; S. R. Bajwa, for Res- 
pondent. 

JUDGMENT :— This is a State appeal 
against the judgment and decree passed 
by the Additional District Judge, Ganga- 
nagar, on May 2, 1973, holding the State- 
defendant liable to pay to the plaintiff- 
respondent an amount of Rs. 13,115 with 
an interest @ Rs. 6.00 per cent per annum, 
which according to the trial court comes 
to Rs. 1,329. Since the defendant-State 
had paid during the pendency of the suit 
an amount of Rs. 10,782, the total amount 
of decree passed against the defendant- 
State remains to be Rs. 3,662. 

2. Facts giving rise to this appeal, 
are as follows: 

The plaintiff-respondent entered into 
a contract with the State Government to 
supply 9,76,000 bricks of the size of 9” X 
44” x 22” @ Rs. 86 per thousand bricks and 
a formal contract was executed by the 
parties, which is Ex. A/1. The case of the 
plaintiff was that he supplied the bricks 
to the defendant-State and the same was 
accepted by the Assistant Engineer, Ra- 
jasthen Canal Project, Tilwara Sub-Divi- 
sion, who was incharge of the canal con~ 


*(Against judgment and decree of S. B. 
Srivastava, Addl. Dist. J., -Ganganagar 
in C. O. S. No. 88 of 1971, D/- 2-5-1973.) 


HS/1S/C819/75/MBR 


1976 


struction work. The State paid a sum of 
Rs. 70,800.71 p. towards the price of the 
bricks supplied by the plaintiff, but the 
rest of the amount calculated at the spe~ 
cified rate, which comes to Rs. 13,115, 
was not paid by the State Government in 
spite of the fact that a notice under Sec- 
tion 80, C.P.C., was given by the plaintiff 
to the defendant-State. .The plaintiff, 
therefore, filed a suit claiming an amount 
of Rs. 13,115 and interest on that amount 
@ Re. 1 per cent per annum. 


R 3. The defendant-State, while ad- 
mitting the fact about the contract enter- 
ed into between the parties, came out wit 

the plea that the bricks supplied by the 
plaintiff, were not in accordance with the 
specification and they were of the size 
9” X 4-3/8” x 22”, Since there was a varia- 
tion in the size of the bricks according to 
the State, the matter was referred to the 
Chief Engineer under clause 23 of the 
agreement and the Chief Engineer was of 
opinion that the rate specified in the 
agreement be reduced from Rs. 86 to 
Rs. 83.61 per thousand bricks. According to 
this rate the State admitted the claim of 
the plaintiff to the extent of Rs. 10,782 
only, but denied the rest of the claim as 
well as the claim for interest on the 
amount which remained unpaid. 


4, The trial court after recording 
the statements of the witnesses produced 
‘by the. defendant, who were the emplo 
yees of the Public Works Department of 
the State, and also examining the plain- 
tiff, who appeared in the witness bog, 
came to the conclusion that the Chief 
Engineer arrived at the decision, as con- 
tained in his letter Ex. A/3, reducing the 
‘rate from Rs. 86 to Rs.. 83.61 p., after the 
filing of the suit and, therefore, that deci-~ 
sion. would not bind the plaintiff and the 
Court. While recording this finding, the 
trial court also took into consideration an 
earlier decision of the Chief Engineer 
Ex. 1, whereby the Chief Engineer direct- 
ed the Superintending Engineer, Rajas- 
than Canal Project, Suratgarh Circle, to 
tolerate the variation in the specifications 
of the bricks in accordance with the pres- 
cribed condition of the contract embodied 
in the Hand Book, Rajasthan. Canal Pro- 
ject, Volume I, at page 262, According te 
the Chief Engineer the variation was less 
than 1/8” in the width and, therefore, 
looking to the variation in the size of the 
bricks, the tolerance as given in the said 
Book, was advised by him. It may be 
mentioned that after receiving the said 
letter Ex. 1 from the Chief Engineer, the 
matter was referred to the Accounts Offi- 
cer, Rajasthan Canal Project, Suratgarh 
Junction, vide letter Ex. 2 of the Execu- 
tive. Engineer, RCP, Talwara Division: 
wherein the Executive Engineer descri 
the decision of the Chief Engineer con- 
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tained in Ex. 1, as final, conclusive and 
binding on all the parties including the 
State, as the said decision was given by 
the Chief Engineer while exercising his 
power under clause 23 of the agreement. 
In this letter Ex. 2 a reference is given ta 
the notice served by the contractor under 
Section 80 of the Code of Civil Procedure, 
on which the said decision (Ex. 1} ts alleg- 
ed to have been given by the Chief Engi- 
peer. But it so appears that the Accounts 
Branch did not accept this decisien of the 
Chief Engineer and referred the matter 
back to the Chief Engineer on the ground 
that the provisions of the terms of the 
contract contained in the Hand Book reli- 
ed upon by the Chief Engmeer, were not 
attracted to this contract, as this contract 
was entered on the basis of the percentage 
rate tendered form as given at pages 433 
to 461 of the Rajasthan P.W.F. & A.R. 
The Chief Engineer, it seems, discussed 
the matter with the higher authorities, 
namely, the Rajasthan Canal Board, as is 
clear from his letter dated February 24, 
1972 (Ex. A/3), and decided that the 
bricks supplied by the contractor not be- 
ing in accordance with the specifications 
provided in the contract, he could not be 
paid for them at the specified rate, but 
the rate should be reduced by. Rs, 2.39 
per thousand bricks and it is on the basis 
of this specific decision of the Chief Engi- 
neer that the written statement of the 
State was filed claiming. that the plaintiff 
was entitled to get the rate of Rs. 83.61 p. 
per thousand bricks and not at the rate 
of Rs. 86 per thousand bricks, as given m 
the agreement. 


5. The first question that has been 
urged before me by the learned counsel 
for the State, is that the’ decision given 
under clause 23 of the agreement Ex. Afl 
by the Chief Engineer, is binding on the 
State as well as on the contractor and 
since the Chief Engineer, while. exercising 
his authority under the said clause, re- 
duced the rate from Rs, 86 per thousand 
bricks to Rs, 83.61 p. per thousand bricks, 
that decision binds the plaintiff-contractor 
and he is not entitled to claim the speci- 
fied rate. As regards the decision of the 
Chief Engineer contained in letter Ex. 1, 
it is contended by Mr. Shishodiya that 
that decision cannot be said fo have been 
given by the Chief Engineer, while exer- 
cising his authority under clause 23 of the 
agreement, as the letter Ex. I does not 
make a mention that the said decision was 
given by him in the exercise of his au- 
thority under clause 23 of the agreement. 
According to Mr. Shishodtya, Ex. A/3 spe- 
cifically mentions clause 23 and, there- 
fore, that is the only decision which was 
given by the Chief Engineer on a dispute 
raised before him. The directions contain- 
ed in Ex. 1, according to him are only ad- 
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ministrative directions, which do not bind 
either party. I regret I cannot accept this 
contention of Mr. Shishodiya. The con- 
tents of Ex. 1 definitely show that the 
matter went to the Chief Engineer on a 
notice given by the contractor to the State 
Government under Section 80, C.P.C. 
There is a specific reference of that notice 
in the said letter and, therefore, the dis- 
pute was very much before the Chief En- 
gineer that the amount due to the con- 
tractor was being withheld by the autho- 
rities without any rhyme and reason, The 
Chief Engineer, therefore, decided that 
matter while issuing directions to the 
Superintending Engineer that the doc- 
trine of tolerance embodied in the Hand 
Book, Rajasthan Canal Project, Vol, I 
(1968 Edition) at page 262, must be ap- 
plied to the present case, as the variation 
in the width of the ‘bricks was negligible, 
that is, 1/8”. This letter has been inter- 
preted by the Executive Engineer, who 
was incharge of the work, as a decision 
of the Chief Engineer under clause 23 of 
the agreement as is clear from Ex. 2. 


8. From the letters brought on 
the record it is apparent that the dispute 
was raised by the plaintiff-contractor 
_about the non-payment of his dues and 
perhaps he did not know that the depart- 
ment was raising a dispute that the sup- 
ply of the bricks was not in accordance 
with the specifications, The certified copies 
of the running bills have been brought on 
the record and they show that the S.D.O., 
R.C.P. Shri Veer Singh (D.W. 2) certified 
on every bill that the material supplied 
by the contractor was as per specification. 
The material was accepted by the depart- 
ment at the time of the supply and no 
objection was ever raised by the depart- 
ment about the fact that the bricks were 
not in accordance with the specifications 
as given in the contract. It is true that 
Ex. A/3, the last letter of the Chief Engi- 
meer, which was issued by him much after 
the filing of the suit by the plaintiff, re- 
fers to clause 23 of the agreement, whic 
shows that he might have given a second 
thought to his previous decision on the 
request made by the Accountant of the 
department and that he changed his pre- 
vious decision by reducing the rate from 
Rs. 86 per thousand bricks to Rs. 83.61 p. 
per thousand bricks. But it is not clear 
from the evidence adduced by the defen- 
dant-State that this subsequent decision 
was made after giving due notice to the 
plaintiff, Even if this argument is accept- 
ed (though I do not propose to decide it 
here) that the order passed by the Chief 
Engineer is of administrative nature and 
while exercising this authority under 
clause 23 of the.agreement, he does not 
decide the matter in a quasi-judicial man-~ 
ner, still while adjudicating the dispute 
between the two parties not as an arbi- 
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trator, but only as an expert chosen by 


‘ ‘both the parties, it is incumbent on such 


authority to comply with the fundamental 
rule of matural justice that no decision 
should be given against any one without 
giving him an opportunity of being heard 
in the matter. Such an authority is creat- 
ed under clause 23 of the agreement and 
ihe is as much bound to follow this funda- 
mental rule of natural justice as any 
other authority, because in the exercise 
of such an authority, he adjudicates the 
dispute between the two parties and, 
therefore, both the parties must have an 
opportunity of placing their view-points 
before such an authority. In this view of 
the matter I feel that the decision con- 
tained in Ex. A/3, having suffered from 
the defect of non-compliance of funda- 
mental rule of natural justice, cannot bind 
the plaintiff respondent. 


7. Apart from this defect, I feel 
that tne decision given by the Chief En- 
gineer contained in Ex. 1 is binding on 
both the parties, though it may be a 
wrong decision. It is not as easy to say as 
has been argued before me that the direc- 
tions contained in Ex. 1 were merely de- 
partmental directions, because I find that 
that matter was decided by the Chief En- 
gineer on the dispute raised ‘by the con- 
tractor contained in his notice under Sec- 
tion 80, C.P.C. 

8, Other questions of law, which 
have been vehemently urged ‘before me, 
however, lose importance in view of the 
fact that the running bills produced be- 
fore the Court show that the S.D.O., R.C. 
P., Shri Veer Singh (D.W. 2) had given 
a certificate that the bricks supplied ‘by 
the contractor were in accordance - with 
the specifications. If that is so, then the 
question of reducing the rate would not 
arise, Moreover, I do not find as to how 
many ‘bricks out of 9,76,000 did not con- 
form to the specifications prescribed in 
the agreement, In these circumstances, it 
is dificult for me to accept that there was 
any occasion for the Chief Engineer to 
reduce the rate, as agreed between the 
parties. 


9, Now remains the question of 
interest. Learned counsel for the State 
has urged that there was neither any 
contract for the payment of interest nor 
was any usage that the delay in payment 
will give a right to the contractor to claim 
interest pendente lite or up to the date 
the suit was filed. 


10. In this case notice under Sec- 
tion 80, C.P.C., was served by the plain- 
tiff-respondent on the State Government 
on February 8. 1971, and the Chief Engi- 
neer decided the matter in favour of the 
contractor on May 13, 1971. Thereafter, 
the department has no justification to 
withhold the payment, even .if. the Ac- 
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counts Branch thought that the decision 
of the Chief Engineer was not correct, The 
withholding of the payment of the amount 
due after May 13, 1971, has caused the 
plaintiff to suffer financially, because his 
money remained blocked for no rhyme 
and reason with the Government. I, there- 
fore. think that the plaintiff was entitled 
to get by way of damages, interest on the 
amount due on May 13, 1971 @ Rs. 6 per 
cent per annum, The trial court allowed 
interest on the amount due from August 
14, 1970, when the final bill was prepared. 
But it appears that some objections were 
raised by the Accounts Branch about the 
specifications of the bricks and, therefore, 
the department was justified in not mak- 
ing payment till the dispute was finally 
adjudicated by some competent authority. 
The Chief Engineer decided that dispute 
on May 13, 1971, vide his letter Ex. 1. 
After this date the department could not 
have any justification to withhold ‘the 
payment of the plaintiff, and, therefore, 
the plaintiff could claim damages by way 
of interest from that date. The decree 
passed by the trial court is, therefore, 
modified to this extent that the amount 
red shall bear interest only from May 13, 
71, 


1i. During the pendency of the 
suit the defendant-State paid Rs. 10,782. 
The amount that remained due to the 
plaintiff was, therefore, Rs. 2,333. This 
amount shall bear interest @ Rs. 6 per 
cent per annum during the period of the 
pendency of the suit till it was paid by 
the defendant-State. To this extent the 
decree shall stand altered. 


12. The appeal of the appellant 
succeeds only on the question of interest, 
as referred to above Rest of the appeal 
fails and is hereby dismissed, The plain- 
tiff shall get costs proportionate to his 


success, 
Appeal dismissed. 


AIR 1976 RAJASTHAN 105 
P. N. SHINGHAL, C. J. AND M. L. 
“JAIN, J. 


Bar Council of Rajasthan: Petitioner 
v. Board of Revenue and others, Respon- 
dents. _ 
- Civil Writ Petn. No, 403 of 1968, D/- 
31-10-1975. 


(A) Advocates Act (1961), S. 58 (4) 
{as amended by Act 21 of 1964) — Board 
of Revenue, Rajasthan has no power to 
issue certificates to practise as Revenue 
Agents. 

After 1-12-1961, the Board of Reve- 


3 d er of admis- ` 
nue, Rajasthan had no power of admis- ` dated March 1, 1968 and for the other 
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sion of revenue agents and therefore it 
had no power to issue mew certificates 
under Section 18 of the Legal Practition- 
ers Act because the power to issue a certi- 
ficate under that Act is subject to prior 
grant of admission, which power has been 
taken away by repeal of Section 17 and 
also because what has been saved or re- 
stored by Section 58 (4) of the Advocates 
Act is only the power to renew a certifi- 
cate or issue one if admission had taken 
place before that date, AIR 1963 Cal 614: 
AIR 1969 All 112 and ILR (1934) Mys 970, 
Foll. (Para 13) 


When the Board of Revenue issued 
fresh licences to some persons to practise 
as Revenue Agents during the period 
1-12-61 to 16-5-1964 and in no case ad- 
mission had taken place or directed ‘be- 
fore 1-12-61: 


Held that the fresh certificates grant- 
ed were without authority. (Para 14) 


Cases Referred: Chronological Paras 
AIR 1969 All 1121968 All LJ 360 8, 11 
AIR 1963 Cal 614 7 
(1964) 2 Mys LJ 90 = ILR (1964) Mys 970 

9 


H. P., Gupta, for Petitioner: B. R. 
Arora, for No. 3: U, R. Tatia, for No 13 
and Bhagwati Prasad for M. M. Tiwari, 
for Respondents. 


JAIN, J. :— This is a petition by the 
Bar Council for Rajasthan challenging the 
validity of the licences issued by the 
Board of Revenue. respondent No 1, to 
respondents Nos. 2 to 23, to practise as re- 
venue agents, It has been stated that after 
the coming into force of Chapter III of 
the Advocates Act, 1961, hereinafter re- 
ferred to as “the Act”, Sections 6,7, 18 
and 37 of the Legal Practitioners Act, 
1879. and so much of Sections 8, 9, 16, 17, 
19 and 41 of that Act as related to the 
admission and enrolment of legal practi-. 
tioners stood repealed, so that respondent 
No. 1 had no authority thereafter to en-. 
rol any one as a revenue agent, It has 
been pointed out that, even so, respondent 
No. 1 enrolled respondent No. 2 as a re- 
venue agent on or about March 31, 1965, 
and respondents Nos. 3 to 23 sometime 
after December 1, 1961, and that respon- 
dent No. 1 was renewing their licences 
every year. The petitioner made a repre- 
sentation to respondent No. 1. but it was 
rejected by order Ex. G dated March 1, 
1968 on the ground that it had the autho-- 
Tity to renew the licences until the com- 
ing into force of Chapter IV of the Act. 
The petitioner has challenged the jurisdic- 
tion and authority of respondent No. 1 to 
prant fresh licence after December 1, 
1961, or to renew the licences of the re-' 
venue agents, on a number ‘of grounds, 
and has prayed for quashing order Ex. G. 


reliefs mentioned in the petition. 
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2. Respondents Nos. 1 and 2 have 
filed separate replies traversing the con- 
tentions of the petitioner. 

3. The Act received the assent of 
the President on May 19, 1961. Section 1 
(3) of the Act provides that it shall come 

(Contd. on Col, 2) 


Provisions 


Chapters I, II and VII 
Chapter III and S., 50 (2) 
Section 50 (1) 

Sections 51 and 52 
Section 46 


Section 32 and Chapter VI (except 
Ss. 50 (1) and (2), 51,52 and 46 
which had already come into force) 
Chapter V 


A.LR. 


into force on such date as the Central 
Government may. by notification in the 
Official gazette, appoint, and different 
dates may be appointed for different pro- 
visions, It is not in dispute that the vari- 
ous provisions of the Act were brought 
into force as follows— 


Date appointed 


August 16, 1961. 
December 1, 1961. 
December 15, 1961. 
January 24, 1962. 
March 29. 1962. 


January 4, 1963, and 
September 1, 1963. 


Chapter IV has not been brought into force so far. 


4, We have already made a men- 
tion of those provisions of the Legal 
Practitioners Act which stood repealed on 
December 1, 1961 when Chapter III of the 
Act came into force, for that was the re- 
quirement of sub-section (2) of Section 50 
of the Act. It appears that some doubt 
arose about the issue and renewal of lic- 
ences after December 1. 1961, and that led 
to the passing of the Advocates (Amend- 
ment) Ordinance, 1962 which was replac- 
ed by the Advocates (Amendment) Act, 
1962, Section 58 was thereby inserted in 
the Act and was deemed always to have 
been inserted. Another amendment was 
made on May 16, 1964 by Act XXI of 1964 
by which the words ‘issue and renewal’ 
occurring in sub-section (4) of Section 58 
of the Act were replaced by the words 
‘renewal or the issue by way of renewal’. 
It cannot therefore be doubted that after 
May 16, 1964 respondent No. 1 could not 
issue the certificate of a revenue agent 
except by way of renewal. The licences 
which were issued to respondents Nos 2 
and 3 to 23 were therefore without autho- 
`- rity as they were issued after May 16, 
1964 and were not by way of renewal. . 

; The question remains whether 
the Board could issue fresh certificates 
during the period December 1, 1961 and 
May 18, 1964? 


6. It has been argued on behalf of 
the respondents that the natural meaning 
of the words ‘issue and renewal’ as they 
stood prior to 16-5-64 was that the Board 
could issue fresh certificates after 1-12-61, 
until Chapter IV was brought into force, 
and such certificates should be deemed to 
have been validly issued ‘by virtue of sub- 
section (4) of Section 58 of the Advocates 
Act, 1961. 

7. The Bar Council has, on the 
other hand, urged that as the function of 
the Chief Controlling Revenue Authority 
had been taken away in so far as the ad- 
mission of revenue agents was concerned, 


the Board could not issue fresh certifi- 
cates. It could issue certificates only in 
those cases in which a candidate had been 
admitted and for one reason or the other 
a certificate ‘had not been issued to him 
before 1-12-61. The petitioner has relied 
on a decision of the Hon’ble the Calcutta 
High Court in Sunil Kumar Sinha Ray v. 
State of West Bengal, AIR 1963 Cal 614 
in which the effect of the repeal of . Sec- 
tions 6. 7, 8 and 9 of the Legal Practi- 
tioners Act (relating to ‘Mukhtars’) by 
Section 59 (2) of the Act came up for con- 
sideration. It was claimed by the petition- 
ers in that case that as they had prepared 
themselves for the mukhtarship examina- 
tion and had paid the fees for appearance 
in the examination, they had acquired a 
vested right to admission in the examina- 
tion and to qualify as ‘Mukhtars’ and, in 
the absence of any express provision of 
law taking away that vested right, the 
repeal effected ‘by Section 50, sub-section 
(2) could not affect their position by vir- 
tue of Section 6 of the General Clauses 
Act. The argument was however repelled 
by Mitter J. as fallacious. He held that 
the Legal Practitioners Act did not vest 
anybody, who had not already acquired 
the necessary qualifications, with any 
right. If the petitioners had appeared at 
the examination and qualified themselves 
as ‘mukhtars’, their contention would 
have been better founded. It was held 
that it was clear from the preamble to 
the Advocates Act and Section 50. sub- 
section (2) that the Legislature meant to 
do away with different categories of law- 
yers and was taking steps in that behalf 
by preventing the further admission and 
enrolment of ‘mukhtars’, The issue of a 
eertificate to a ‘mukhtar’ under the Legal 
Practitioners Act was covered by its Sec- 
tion 7 under which a person was to be en- 
titled to a certificate as ‘mukhtar’ ‘on his 


admission under Section 6’. To be adzit- 
ted under Section 6, a person thad to ac- 
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quire the qualifications thereunder men- 
tioned, and comply with the rules made 
by the High Court in that behalf It was 
held that sub-section (4) of Section 58 was 
designed to safeguard the rights of the 
persons who had already acquired the 
necessary qualifications mentioned in Sec- 
tion 6 and the persons who had become 
qualified as pleaders or ‘mukhtars’ but to 
whom no certificate had been issued. It 
could not apply to persons who had not 
acquired the necessary qualifications 
under Section 6. Bose C, J. was of the 
view that there could hardly be any room 
for doubt that the right to appear in the 
examination and the obligation to hold 
the ‘mukhtars’ examination were also ex- 
tinct as a result of the repeal of Section: 
6. The effect of sub-section (2) of Section 
50 of the Act was that no new ‘mukhtar 
would be enrolled after the coming into 
force of the provision. Sub-section (4) did 
not have the effect of reviving wholly the 
provisions relating to admission and en- 
rolment, Sub-section (4) aimed at reviving 
only the provisions relating to the actual 
grant or issue of certificate for the first 
time or renewal thereof, in a case where 
such certificate had not been for any rea- 
son granted, or issued, or where renewal 
of certificate already granted was neces- 
sary. We are in respectful agreement with 
that view. 


8. The next case relied on by the 
petitioner is Krishna Kumar Saxena v. 
The Chief Justice of the High Court of 
Judicature for Allahabad, AIR 1969 All 
112 where, again, the words ‘issue and 
renewal’ came to be interpreted in rela- 
tion to pleaders. It was held that Section 
58 (4) provided for the continuance of the 
power of renewal of the existing certifi- 
cates. Initially the power to issue a certi- 
ficate was also continued to cater for 
those limited class of cases where the 
High Court had, prior to 1-12-61. made an 
order of admission of a person as a plea- 
der but had not, for some reason, been 
able to issue the requisite certificate and 
that after 1-12-61 the High Court did not 
possess the power to admit or enrol fresh 
persons as pleaders. 


9. ‘Then there is the decision of the 
Hor’ble the Mysore High Court dated 
26-3-1964 reported in (1964) 2 Mys LJ 90 
in E. C. Agarwala v, Bar Council of My- 
sore and Bar Council of India, which has 
been reproduced in the Journal of the Bar 
Council of India, Vol. II (3) August 1973 
at pp. 411 to 421, where a similar question 
arose with respect to the interpretation of 
Section 58 (4) of the Act in relation to the 
repeal of Sections 6 and 7 by Section 50 
(2) of the Act. It was held that the said 
Sections 6 and 7 specifically spoke of the 
admission of a person as a pleader. It may 
be that in practice there may be no for- 
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mal order admitting a person as a pleader 
and all that is done is to issue him a plea- 
der’s certificate if he possesses all the 
prescribed qualifications and if he be not 
otherwise debarred, but in the eye of law 
ere are two stages, namely, admission of 
a pleader and the issue of a certificate 
though in practice for the sake of con- 
venience these two acts may merge into 
one. By sub-section (4) of Section 58, the 
power of the High Court to issue or re- 
new a certificate alone has been restored 
but that section does not restore to the 
High Court the power to admit any one as 
pleader, It has been held that the High 
Court could issue a certificate only of a 
legal practitioner or renew only a certifi- 
cate issued to a legal practitioner. The 
petitioners, 400 in number, who could not 
have been legally admitted as pleaders 
after 1-12-61, but were so enrolled. were 
held to have been wrongly admitted as 
pleaders, and this view was taken in spite 
of the hardship that was going to be caus- 
ed to the several persons and the Court, 


10. We see no reason to differ 
from the view which has been taken in 
three cases mentioned above. Indeed the 
further amendments of Section 58 and the 
special provisions which have been made 
in respect of the Mysore cases by Section 
58-B, confirm the view that the interpre- 
tation put upon the words ‘issue and re- 
newal’ is correct and the law has been 
amended accordingly. The provisions of 
Sections 6, 7, 8 and 9 of the Legal Practi- 
tioners Act are in pari materia with the 
provisions of Sections 17, 18 and 19 there- 
of and we have no hesitation in putting 
ine same interpretation on the latter sec- 

ons. 


11. No arguments were addressed 
on behalf of the Board. Learned counsel 
for the other respondents however urged 
that the cases on which the learned coun- 
sel for the Bar Council relies do not state 
the correct interpretation of the law, It 
wes urged that it was not correct to say 
that no certificate could be granted, or en- 
rolment made, until there had ‘been a 
prior or simultaneous admission to the 
particular class of legal practitioners 
under the repealed provisions. It was con- 
tended that under the Legal Practitioners 
Act, three stages, namely, (i) admission, 
(ii) certificate or renewal and (iii) enrol- 
ment were contemplated by Sections 17, 
18 and 19 of the Act and formal order of 
admission was required to be made, while 
under the Act, they are rolled into one 
In this connection our attention was in- 
vited to Section 17 of the Act which says 
that every State Bar Council shall pre- 
pare and maintain a roll of advocates in 
which there shall be entered the names 
and addresses of all persons who were en- 
tered as advocates on the roll of any High 
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Court under the Indian Bar Councils. Act, 
1926, and all other persons who are ad= 
mitted to be advocates ‘on the rolls of the 


State Bar Council under this Act. 
Thus, under this Act, the ad- 
mission and enrolment are simul- 


taneous and a certificate of enrol- 
ment is issued to every person ‘whose 
name is entered in the roll. Section 24 
provides for the qualifications of a person 
who can be admitted as an advocate on 
the State roll. When as per section 26 of 
the Advocates Act, an application for ad- 
mission is made, the State Bar Council re- 


fers the same to its enrolment committee. 


and such committee disposes of the appli- 
cations in the prescribed manner. Thus, 
under the Act it was not necessary to de- 
. clare admission. By the repeal of Sec. 17, 
the necessity of formal order or declara~ 
tion thereunder -was dispensed with, but 
the power to issue certificates remained 
untouched and the Board could issue cer- 
tificates upon a simple application filed 
before or after 1-12-61 there being now 
no requirement of prior and formal order 
of admission, For this view, the learned 
counsel relied upon a passage in the Alla- 
habad judgment AIR 1969 All 112 at para 
6 wherein the learned Judge observed 
that with effect from 16-5-64, the pre- 
existing power of. renewal or the issue by 
way of renewal alone remained in opera- 
tion. The learned counsel wants us to 
conclude that these observations mean to 
convey that ibefore 16-5-64, there was 
power to issue fresh certificates available 
to the Chief Controlling Revenue Autho~ 
rity, but in view of the concluding obser- 
vation of the learned Judge of the Allaha- 
bad High Court at para 11 which has been 
referred to above, such an interpretation 
cannot be accepted. 


12. Lastly, it was urged that what 
Section 58 (4) of the Advocates Act pro- 
vides is that in spite of the repeal of the 
sections of the Legal Practitioners Act 
relating to admission and enrolment, the 
certificates issued after 1-12-61 shall be 
deemed to be valid. The plain meaning of 
the Section is to validate all certificates 
which would have been, but for the sav- 
ing provision, invalid and this meaning 
should not be destroyed by placing a 
strict and hypertechnical construction that 
the validating provision does not apply to 
the certificates which are issued without 
technical formality of the so-called ad- 
mission. We have considered this submis- 
sion carefully and in view of what we 
have discussed above, the view that we 
are taking is consistent with the intention 
pervading the Act. . 


13. We respectfully agree with 
the view that has prevailed in the Hon'ble 
 |High Courts of Calcutta, Allahabad and 
Mysore, and we hold that after ist De- 
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cember, 1961, the Board had no power of 
admission of revenue agents and there- 
fore it-had no power to issue new certifi-~ 
cates under Section 18 of the Legal Prac- 
titioners Act because the power to issue 
a certificate under that Act is subject to 
prior grant of admission, which power has 
been taken away by repeal of Section 17 
and also because what has been saved or 
restored by Section 58 (4) of the Advo- 
cates Act is only the power to renew a 
certificate or issue one if admission had 
taken: place before that date 

14. It follows that the fresh certi- 
ficates granted by the Board after 1-12-61 
were without authority as in none of the 
cases of the respondents admission had 
taken place or had been directed before 
1-12-61. We realise that the view which 
has prevailed with us might disentitle res- 
pondents Nos. 2 to 23 from practising as 
revenue agents, but we have no alterna- 
tive but to pronounce on the law as it 
stands, 

15. The petition is allowed and 
the order of the Board dated 1-3-68 is 
quashed, and the certificates and licences 
granted to the respondents after 1-12-61 
are cancelled, Respondent No. 1 is direct- 
ed not to issue any fresh certificates ex- 
cept ky way of renewal of the certificates 
granted iby it before 1-12-61, In the cir- 
cumstances of the case, we make no order 
as to costs. 

Petition allowed. 
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Kalulal and others, Appellants v. 
Shri Mannalal and others, Respondents. 

Second Appeal No. 561 of 1974, Dj- 
§-9-1975.* 

(A) Rajasthan Land Acquisition Act 
(24 of 1953), Ss. 4 and 6 — Notification 
under S. 6 referring to earlier notification 
under S. 4 — Notification is conclusive 
proof of acquisition of the land by the 
Government. (Land Acquisition Act (1894), 
Ss. 4 and 6). (Para 6) 

(B) Civil P, C. (1908), S. 100 and Or. 
VHE, Rr. 1 and 8 — Suit for possession 
based on title — Possession not pleaded 
as an alternative basis — Question of title 
decided adversely — Plaintiff not permit- 
ted to base his claim on possession, 


Where the parties went to trial, the 
plaintiff seeking possession basing his 
claim on title to property without plead- 
ing the aspect of anterior possession as an 


*(Against judgment and decree of Ganpat 
Singh Bhandari, Addl. Dist, J.. Udai- 
_ pur, in 39 of 1970, D/- 20-8-1974.) B 
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alternative basis for the claim and not 
‘producing any evidence therefor, the 
question of title is decided against him, 
the plaintiff, held, could not be permitted 
to plead it at the stage of second appeal to 
allow which would cause prejudice to the 
cefendants. AIR 1940 Mad 71, Dist: AIR 
1968 SC 1165 and (1900) ILR 23 Mad 179, 
Ref, (Para 10) 

(C) Specific Relief Act (1963), S. 6 — 
Recovery of possession — Claim based on 
anterior possession — Mere allegation 
without proof of actual possession not 
enough, (Para 12) 
Cases Referred: Chronological] Paras 
AIR 1968 SC 1165 = (1968) 3 SCR 163 il 
AIR 1940 Mad 71 = (1939) 2 Mad LJ a 
(1900) ILR 23 Mad 179 11 


D. L. Mehta, for Appellants; M, C, 
Bhandari, for Respondents. 


JUDGMENT :— The legal represen- 
tatives of Shri Kishan original plaintiff 
have filed this appeal against the appel- 
late decree dated August 20, 1974 of the 
Additional District Judge, Udaipur, af- 
firming the judgment and decree of the 
Civil Judge, Udaipur, dated 12-4-67 pass- 
ed in Civil Suit No. 80/1964. 


2. There is some property known 
as ‘Talia’ in Mouza Fatehnagar Tehsil 
Mavli, This property has been shown in 
the map Ex. 2 attached to the plaint. Shri 
Kishan plaintiff alleged that the property 
shown in pink colour towards the south 
of the ‘Talia’ had been constructed by him 
and a portion of the ‘Talia’ towards the 
north shown bounded by dotted red lines 
is lying vacant, But according to him the 
foundation in that part of the land’ has been 
dug and filled up to the plinth level, The 
land thus shown within red dotted lines, 
is the land in question. It measures appro- 
ximately East-West 52? and 30’ North- 
South. The plaintiff stated that he is the 
owner of the entire land and has ‘been in 
possession since Samvat year 2003. It has 
been alleged that on 15-7-74 the defen- 
danis have trespassed on the suit land by 
force in the supposed claim that the suit 
land was allotted to them by Allotment 
Committee, Fatehnagar. The plaintiff fur- 
ther alleged that this was an encroach< 
ment on the part of the defendants. The 
Allotment Committee Fatehnagar had no 
right to allot the said land to them and 
no compensation was ever paid to the 
plaintiff of the said land, He accordingly 
prayed for the removal of the encroach- 
ment and for possession of the suit land, 
This suit was instituted on 21-7-1964. 


3. The defendants, namely, Man- 
nalal, Lalchand, and Swunderlal sons of 
Nathu Lal, Kanhatyalal son of Hamirmal~ 
ji and Fatehlal sons of Lal Chand, by a 
joint written statement dated 20-9-1964, 
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. resisted the suit. They denied the owner- 


ship of the plaintiff of the suit land. It 
was also pleaded that some of the land 
was acquired and in exchange of the same 
the Land Acquisition Officer, Udaipur, 
gave plot No. 10-A to Poonam Chand, 
Nathulal and Kanhaiya Lal, who were 
real brothers, Poonam Chand and Nathu- 
lal having died, one-third share of the 
plot No. 10-A belonged to the sons of 
Poonam Chand, the other one-third thas 
gone to the sons of Nathulal, who are de- 
fendants Nos. 1. 2 and 3 and the remain- 
ing one-third of the land is that of defen- 


. dant No, 4 Kanhaiya Lal, By way of com- 


pensation, it was alleged, a sum of Rupees 
1,500 was paid by these allottees. In pur- 
suance of this allotment the defendants 
are said to be in possession of the land in 
question. They prayed for the dismissal of 
the suit. 


A. The Civil Judge, Udaipur, tried 
the case on the various issues arising from 
the pleadings of the parties, The trial 
Judge held that the plaintiff failed to 
prove that the suit land was owned by 
him and he has been in possession of the 
same since Samvat year 2003. He also 
came to the conclusion that there is no 
cogent evidence to establish the suit land 
was acquired by the Government and was 
allotted to the defendants. He decided this 
issue against the defendants. In view of 
his findings on issues Nos. 1 and 2 he dis- 
missed the plaintiff’s suit with costs by his 
judgment dated 12-4-1967. Being dissatis- 
fied with his decree the plaintiff preferred 
an appeal and the learned Additional Dis- 
trict Judge, Udaipur, held. in agreement 
with the trial court, that there is no evi- 
dence to establish the ownership of the 
palintiff and there has been no disposses- 
sion of the plaintiff at the instance of the 
defendants. The appeal Judge, however, 
reversed the finding on issue No. 5 and on 
consideration of various documents con- 
cluded that the disputed plot was duly 
acquired by the State Government and it 
was subsequently allotted to the defen- 
dants, Eventually the appeal was dismiss- 
ed by his judgment dated 20th August, 
1974. Dissatisfied by this judgment and 
decree the legal representatives of plain=« 
tiff have come in second appeal. 


5. Learned counsel for the appel- 
lants at the outset argued that the plain- 
tiff Shri Kishan purchased the suit land 
and the land towards its south by patta 
Ex. 1. According to the case of the plain- 
tiff the entire ‘Talia’ was purchased by 
him from Maharaj Sahab Shri Gordhan 
Singh of Sanwar. This patta is dated Pha- 
gun Bud 8 Samvat year 2003, In the 
courts below the plaintiff’s plea was that 
southern part of the ‘Talia’ was the sub= 
ject-matter of sale of the Patta whereas 
the suit land came in his possession of the 
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writing at the foot of the Patta described 
within letters ‘E-F’, The two courts below 
held that the plaintiff was not? able to 
prove the writing within the letter ‘E-F’ 
and that apart, it did not purport to con- 
vey for any consideration the suit land to 
_ the plaintiff and thus it was held that the 

patta Ex. 1 does not go to establish that 
the suit land was purchased by the plain- 
tiff from Shri Gordhan Singhji of Sanwar. 
I have perused this document. The land 
sold to the plaintiff measured 7124 gaj. 
Towards the north of this land the field 
of Vaidya Soorajmalji son of Gangadharji 
Brahmin Chorwadi has been shown. If the 
entire ‘Talia’ including the suit land had 
been sold, then towards the north of this 
land the field of Soorajmalji would have 
been shown in Ex.2. On the north of this 
land the land of Onkarmal Mahajan has 
been shown. Mr, Mehta learned counsel 
for the appellants could not point out as 
to where the land of Soorajmal Vaidya 
existed in Ex, 2. By reading Ex. 1 and Ex. 
2 together it is difficult to sustain the plea 
of the plaintiff that the suit land was the 
subject-matter of sale or was at any time 
after the patta was issued (Ex. 1) sold to 
the plaintiff by the Thikana Sanwar. The 
finding of the learned courts below also 
appears to be correct that the writing be- 
tween the letters ‘E-F’ does not disclose 
that the suit land was transferred to Shri 
Kishan by the Thikana Sanwar. It is not 
only vague but the writing does not re- 
veal that the alleged subsequent transfer 
was for any consideration. That apart, 
plaintiffs claim in this regard has not 
been supported by the statement of Kr. 
Raghubir Singh son of Jagirdar of San- 
war. I am, therefore, clear in my mind 
that part of the ‘Talia’ shown within red 
dotted lines in Ex, 2 is not of the owner- 
ship of the plaintiff. 


6. Next it has been argued that 
the finding of the learned lower appellate 
Court on issue No. 5 is contrary to law. 
Issue No, 5 reads as follows: 

“Whether the plot was duly acquired 
by the Rajasthan Government and it was 
eee to the defendants under a legal 
title?” 


Ex. A/6 has been relied upon by the de- 
fendants to prove the acquisition of the 
plot in question. This document is a copy 
of the Gazette Notification published in 
Rajasthan Rajpatra February 3, 1961. It 
refers to earlier notification under the 
Rajasthan Land Acquisition Act, 1953. 
under Section 4 This notification purports 
to ‘be under Section 6 of the Act. This no- 
tification no doubt is the conclusive evi- 
dence of the fact that the land mentioned 
in the notification was acquired by the 
Government. The Khasra numbers specifi- 
ed in the notification. are 3778/1, 3884, 
3813, 8778 and 3804. The total area at- 
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quired is 17 Bighas 3 Biswas. There is not. 
an jota of evidence to show that the suit 
land forms part of any of these Khasra 
numbers, 


7. Ex. A/4 is an order from the 
Lang Acquisition Officer of 21st October, 
1961, According to this order some land 
of Poonam Chand Bhanwarlal Bagrecha 
was acquired. In exchange of that land 
plot No. 10-A was given to them on pay- 
ment of Rs. 1,500. There is no material on 
record to show as to where plot No. 10-A 
ls situate and what are its dimensions. 
That apart, this order does not indicate 
that the plot No. 10-A was given to Bhan- 
war Lal son of Poonam Chand on behalf 
of the family to which the defendants þe- 
long. to prove that the five defendants had 
any interest in the land allotted to Bhan- 
war Lal son of Poonam Chand by the 
order Ex, A/4. Another document to which 
reference was made by the learned lower 
appellate Court is Ex. A/5. It is a receipt 
showing the deposit of Rs. 1,500 with re- 
gard to plot No. 10-A. This receipt is 
dated 10-5-64. This does not carry the case 
of the defendants any further. Ex. A/T is 
only an entry of the Rokar of the Tehsil 
Mavli to show that Rs 1,500 were deposit- 
ed by Kanhaiya Lal Bhanwar Lal Bag- 
recha. Another document on which reli- 
ance has been placed is Ex. A/8. It is to 
Show that a sum of Rs. 5,349 was receiv~ 
ed by Sushila Devi Sharma on 24-68-57, 
According to the defendants the compen~ 
sation was paid to her for the land that 
belonged to Soorajmal and which was ac- 
quired by the Government. Ex. A-6 is the 
gazette notification of February, 1961. On 
the basis of these the defendants urged 
that the land was acquired from Sooraj 
Mal by the State Government. It does not 
appeal to reason that the compensation 
amount was paid on 24-6-1957. These 
documents were referred to by the learn- 
ed lower appellate Court to hold that the 
suit land was acquired by the State Gov- 
ernment, according to law and it was 
allotted subsequently to the defendants. 
From the material available on record 
and as discussed above I am unable to ac- 
cept the finding of the learned lower ap- 
pellate Court that the suit land was duly 
acquired from Soorajmal and it was allot- 
ted to the defendants by the Land Acqui- 
sition Officer. As noticed earlier Ex. A/4 
does not at all indicate that the land was 
allotted to the defendants. 


8. Ex. A/10 has been availed of 
to show that the possession on the plot 
No. 10-A was delivered by Chhogalal a 
concerned clerk with the help of the 
police Mavli to Bhanwar Lal Kanhaiya 
Lal Bagrecha, I have already noticed 
above that no evidence has been. brought 
on record as to the exact situation and 
dimensions of plot No. 10-A, Thus from 
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Ex, A/10 it cannot be concluded that the 
suit land was delivered to the defendants 
or to someone on their ‘behalf. Exs. A/1 
and A/9 which are said to be the plain- 
tiffs own documents have been relied 
upon. These documents hardly lend any 
assistance to the case of the defendants. 
That apart, Shri Kishan had come in the 
witness-box and no question was directed 
during cross-examination regarding Ex. 
A/9. Learned lower appellate Court does 
not appear to have read the documents 
properly. The finding arrived at by him 
with regard to issue No, 5 is clearly erro- 
neous and cannot be sustained. The trial 
Court did not disclose the evidence relat- 
ing to issue No. 5 ‘but it came to the con- 
clusion that the defendants had failed to 
prove the acquisition of the suit land and 
its allotment. 


; 9, This brings me to another con~ 

tention raised on behalf of the appellants. 
Mr, Mehta argued that the plaintiff Shri 
Kishan hes been able to prove his posses- 
sion on the suit land since Samvat year 
2003 and on that basis alone the is entitled 
to decree for possession, even when he 
has failed to prove his title. On the other 
hand, Mr. Bhandari has opposed this 
argument and submitted that the plaintiff, 
as it appears from the plaint, founded his 
case on the basis of title. If he has failed 
to prove his title. it is not open to him to 
seek relief only on the ground that he 
has succeeded to prove his possession 
prior to the suit. That apart, it has been 
urged that the plaintiff has failed to prove 
his anterior possession as well. I have been 
taken through the evidence. 


10. Para No, 3 of the plaint clear- 
ly points out that the plaintiff has claim- 
ed to be in possession of the ‘Talia’ as the 
owner of the said land. He brought on re- 
cord the patta Ex, 1 which is dated Sam- 
vat year 2003. It is, therefore, clear that 
the plaintiff based his claim on title and 
consequential possession. He then alleged 
dispossession by the defendants on 15-7- 
1964. Like two courts below I have held 
above that the plaintiff has failed to prove 
his title, The question that now arises for 
consideration is whether can the plaintiff 
be permitted to plead an alternative case 
that he has ‘been in possession of the said 
land since Samvat year 2003 and if he has 
proved the same can he be reinstated on 
the suit land by awarding him a decree 
for possession. The learned counsel for 
the appellants placed reliance on P, V. 
Karuppanan Ambalam v, Pandari Sun- 
dara Raja Ayyar, AIR 1940 Mad 71 In 
that case the plaintiffs suit was based on 
title but he was granted relief on the 
strength of his mere anterior possession 
even when such possession was not speci- 
fically made the ground of relief in the 
plaint. After having read this decision I 
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find that the facts of this case are wholly 
distinguishable from the facts of the pre- 
sent case. The learned Judge dealing with 
the Madras case observed as follows: 


“In some of these cases the suits were 
no doubt dismissed on the ground that 
the title set up by the plaintiff was not 
established and that no decree could be 
granted on the strength of mere posses- 
sion aS no possessory title had been put 
forward in the plaint, But I do not regard 
these decisions as laying down an inflexi- 
bie rule that under no circumstances can 
a decree be passed on the strength of 
plaintiff's possession unless such posses- 
sion is specifically made the ground of re- 
lief in the plaint. I regard them merely 
as illustrations of the salutary principle 
that parties should ordinarily be confined 
to the case raised by them in their plead- 
ings and that no relief should be awarded 
on the basis of a new ease not disclosed 
in the pleadings. The underlying principle 
is of course, that no party should be taken 
by surprise but should have a fair and 
adequate opportunity to meet the case of 
his opponent, Judged by this principle. it 
cannot be said in this case that the appel- 
lant was prejudiced to any extent by any 
new case ‘being sprung upon him without 
any previous indication thereof in the 
plaint. In paras 7 and 8 of the plaint, after 
referring to the release deed by the trus- 
tees of the Mutt and delivery of posses- 
sion by them. the respondent definitely 
and.clearly alleged: 


“From that time till this day the 
plaintiff himself is enjoying the suit land 
and is paying the kist, etc. due thereon. 
The patta also has been registered in his 
name. Nobody else had, at any time, any 
right to, or enjoyment of, the said land,” 
and the appellant in para 8 of his written 
Statement traversed those allegations and 
issue 5 and the additional issue, relating 
to the respondent’s acquisition of title by 
adverse possession and his having ‘been 
in possession within 12 years before the 
suit also cléarly raised the question of. 
the respondent’s possession of the suit 
property.” 

In the Madras case there was a clear 
averment regarding possession in the 
plaint and the parties adduced evidence 
on that point. In the present case accord- 
ing to the plaintiffs own showing his pos- 
session flowed from his title. The parties 
went on trial with regard to the question 
of title and consequential possession, The 
question of possession independent of title 
was not in controversy and parties have 
not led any evidence. If the plaintiff is 
now allowed to take up the alternative 
plea that he is entitled to a decree of pos- 
session if he has proved his anterior pos- 
session. it is clear that the defendants will 
be prejudiced. The observations of the 
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learned Judge deciding the Madras case 

were in the peculiar facts and circumstan- 
ces of that case. I am, therefdte, of the 
opinion that this case does not lend any 
assistance to the contention raised on be- 
half of the appellants. 

11. 
ance was placed by Mr. Mehta is Nair 
Service Society Ltd. v. K. C. Alexander, 
AIR 1968 SC 1165. This was a case under 
Section 9 of the Specific Relief Act (old). 
It is no doubt true that the observations 
of the learned Judges of the Supreme 
Court in paras 13 and 14 had laid down 
the proposition that Section 8 of the Spe- 
cific Relief Act does not limit the kinds 
of suit and a suit on the basis of title as 
well on. the basis of anterior possession 
can be filed under that section, Their 
Lordships approved the decision of the 
Mustapha Saheb v. Santha Pillai, ILR 
(1900) 23 Mad 179 where it was observed: 


“That a party ousted by a person who 

has no better right is, with reference to 
the person so ousting, entitled to recover 
by virtue of the possession he had laid be- 
fore the ouster even though that posses- 
sion was without any title”. 
Their Lordships again referred to the pre- 
sent amended Articles 64 and 65 of the 
Limitation Act, 1963. It was observed that 
Art, 64 enables a suit within 12 years 
from dispossession for possession of im- 
moveable property based on possession 
and not on title. when the plaintiff while 
in possession of the property has ‘been 
dispossessed. Art. 65 is for possession of 
immovable property or any interest there- 
in based on title. The amendment is not 
remedial but declaratory of the law. Thus 
it was held in that case that a suit for 
possession does lie under Section 8 of the 
Specific Relief Act (now Section 5) on the 
basis of prior possession. The plaintiff can 
be granted a decree for possession even if 
he has not been able to prove his title. So 
far ‘the proposition of law is concerned it 
has been resolved by their Lordships of 
the Supreme Court in Nair Service So- 
ciety Ltd.’s case AIR 1968 SC 1165. But 
the question that needs to be answered in 
the present case is whether the plaintiff 
can be permitted to claim a decree for 
possession without proving his title. I 
have held above that the plaintiff has 
based his case only on title and he has 
attributed his possession only on that 
title. The parties had not gone on trial on 
question of plaintiffs anterior possession 
independent of his title. I am, therefore, 
clear in my mind that the plaintiff cannot 
be permitted to argue that if he has been 
able to prove his prior possession he may 
be granted a.decree for possession. 


12. That apart, I have 
through the evidence led by the parties at 
the trial relating to possession. On ‘behalf 
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of the plaintiff P.W. 1 Shri Kishan and 
P.W. 4 Ghasilal have been examined. Shri 
Kishan clearly stated that he has purchas- 
ed the ‘Talia’ from Gordhan Singh Jagir- 
dar of Sanwar by Patta Ex. 1 and since 
then he is in possession of the same To 
the same effect is the evidence of the 
other witness. Thus according to the 
plaintiff's own case possession flowed 
from his supposed title which he acquired 
by Ex. 1. He cannot be said to be in pos- 
session of the suit land in respect of that 
title. The plaintiff in para 1 of the plaint 
alleged that the foundations have been dug 
and filled up upto the plinth level in the 
suit land. This has not been proved at all. 
The suit land is otherwise a vacant piece 
of land. Mere allegation without proof of 
acts of actual possession, do not establish 
his anterior possession, In this regard, the 
evidence is completely lacking. In this 
view of the matter I am unable to accept 
that the plaintiff was in possession of the 
suit land prior to the institution of the 
suit. This point was not argued in the 
manner urged before me bcfore the courts 
below and as such they have not recorded 
any clear finding as regards plaintiff’s 
possession prior to the institution of the 
suit. Thus the plaintiff is not entitled tol 
any decree for possession. 
r 13. No other point has been argu- 
ed. i 
14. In the result the appeal fails 
and it is hereby dismissed with costs. It 
is, however, made clear that the defen- 
dants in view of my findings on issue No. 
5. cannot claim any risht or interest on 
the suit land, and their possession on the 
a if any, will not be termed as law- 
ful, 
Appeal dismissed. 
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